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Antitrust  act    153 

Cummunication  between  states  99 
Making    or    presenting 

false  claims   899 


265 

99 

97 

1209 

1209 
153 

653 

! 

1063  I 

1064  I 
97 

329 


265 

99 

97 

1209 


Compiled  Statutes^  Supplement,  19(n, 


97 


PP.  892  et  seq.     Railroad-rate  act 

P.  913.     Hours  of  labor  of  railroad  em 

ployees    320 


Alabama. 
Code,  188S, 

I  2590.     Employer's  liability  act 741 

I  2983.     Liability  of  garnishee 606 


Code,  1896, 


I       27.     Action  for  death    741 

Chap.  43.  Eniployer  and  ei 
I  1749.  subd.  I.  Employer' 
I  2637.     Disqualiflcatfon  of  judge    603 


739 


Criminal  Code,  1896. 

f  5062.     Judgment  of  conyiction  of  lar- 
ceny        604 

Code.  1901. 

I  3910,  subd.  1.     Employer's  liability   ..     740 
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1905»  p.  569. 


Arkansas. 

Statutes. 

Action  for  injury  in  mine 

Kirby's  Dipeat. 

f  3.  Allowance  of  penonalty  to  wid- 
ow     

il732.  Gambling  device  
5350.  Action  for  injury  In  mine  .... 
5352.     Props  in  mines 

California. 

Constitution. 

Art.  6.  f  19.     Judges"  charge  to  juries.. 

Statutes. 

1874,  chap.  245.  p.  345.  Conveyances  by 
persons  after  change  of 
name    

Civil  Code. 

I  1001.  Acquiring;  property  by  eminent 
domain     

I  1096.  Conveyances  by  persons  whose 
names-  have  been 
changed     

I  3386.     Mutuality  of  contract 

Code  of  Civil  Procedure. 

f     370.     Nonjoinder  of  husband  as  party 

defendant    

I     473.     Relief  from  default  judgment. . 

Tit.  7,  pt.  3.     Eminent  domain   

S  1238.     Imminent  domain  ;  public  use   . . 
S  1887.     Credibility  of  witness    

Deering's    General   Laws,    1906. 

Chap.  7,  p.  635.    Charter  of  Sebastopol.. 

Colorado. 

Statutes* 


-1872   (9  Sess.  Assem.  p.  95). 
by  prisoner 


Testimony 


650 


724 
914 
650 
650 


808 


987 


731 


987 
182 


985 
987 
731 
731 
808 


182 


806 


Art.  8,  I  8. 
Art.  11,  II  1, 
Art.  16, 


Florida. 

Constitution,  1885. 

Powers      of      legislature 
over  municipalities   . . . 
2.     Married  women's  prop- 
erty     

I  80.     Regulation   of   rates   by 
legislature  


Statutes. 


Incorporation 


1868,  chap.  1639.  p.  118. 

act    

1885,  chap.  3605,  p.  46.  Taxation  for 
waterworks  and  fire 
protection    

1887,  June  2,  chap.  3779.  p.  193.  Char- 
ter of  Tampa 

McClellan's  Digest,  1881. 

Chap.  34,  p.  234.  |  30.  Powers  of  leg- 
islature     

Chap.  37,  p.  249,  i|  20.  21.  Powers  of 
city  council 

General   Statutes,    1906. 

11  2591-2594. 

I  3311 

Georgia. 

Civil  Code. 

I  3135.     Casualties  no  abatement  of  rent 
19L.R.A.(N.S.) 


Rights  of  married  wom- 
en    

BmbezBlement    


188 
684 
189 

186 

188 
188 

190 
188 


534 
371 


970 


!3543.     Loss  to  fall  on  owner  2 

3546.     Delivery  of  goods  essential    ...  2 
3546.     Title  In  certain  articles  not  to 

pass  until  paid  f or  . . .  2 

I  3548.     Consideration 2 

i  3725.     Impossibility  of  performance  of 

contract     9 

Idaho. 

Revised  Statutes,  1887, 


I  6301,  subd.  4.     "Malice"  defined   . 
I  7153.     Malicious  killing  of  animal 

Illinois. 

Constitution,  1870. 


Art.  4,  I  22. 

Art.  4,  I  31. 
Art.  6,  I   11. 


Special  legislation   probib> 

Ited    

Drainage  of  lands    

Appellate  courts   

Statutes. 

1879,  p.  120.  Organization  of  drainage 
district     

1887,  May  31,  p.  258.  Records  open  for 
inspection    

1887,  June  16,  p.  256.  Duty  of  recorder 
to   keep  abstract   books 

1903,  p.  291.     Recorder's  bond    

1907,  May  16,  p.  304.  Creation  of  anti- 
saloon  territory   


Revised  Statutes,  18^5. 


Chap.  37.  I 


49. 
38. 


Election  contest 

Appeal  to  circuit  court 


Chap.  93, 

Hurd's   Revised   Statutes,   1905. 

Chap.  46,  I  123.  Appeal  to  suprenye 
court    

Chap.  94,  p.  1369,  |{  6,  7.  Taxation  of 
mining  rights 

Chap.  115.     Recorders    

Chap.  115.  I  12,  cl.  5.  Keeping  of  ab- 
stract books   

Chap.  115.  I  21.  Records  open  for  in- 
spection    

Hurd's   Revised  Statutes.   imn<. 

P.  485.  Common  law  to  be  rule  of  deci- 
sion     

Indiana. 

Statutes. 

1901,  chap,  62,  p.  97.  Delivery  of 
goods  by  express  com- 
panies     

1905,  chap.  129,  p.  231.  |  31.  Lights  at 
railroad  crossings   .... 

Burns* s  Annotated  Statutes,  1901. 

I  3312a.  Delivery  of  goods  by  express 
companies    

Iowa. 

Statutes. 


1864->65.  chap.  156, 
1902.  chap.  130,  p. 


Appeal 
Negotii" 
ments  act 


231. 
Neg 


tiable-lnstru- 


Code,  187S. 

I  1550.     Payments  for   liquor  illegal    . . 

Code,  1897. 

i  1457.     Execution  of  bond   

I  1709,  \  5.     Accident  insurance    

I  1741.     Attachment    of    application    to 

policy     

I  2406.     Right     to     maintain     injunction 

proceedings   
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f  2423.     Payments  for  liquor   illegal 

I  2448.     Mulct  law    

I  3070.     Recovery  by  bona  flde  holder 


665  1 
613  ' 
113 


fi 


Code  Supplement,  1907. 

2B    et    feq.      Netsotiabie-tnstru- 
ments  act   


Kansas. 

Conatitution. 

Art.    2,  I  !•     LesislatiTe    power    

Art.    3,  i  1.     Jadlcial   power    

Art.    6,  I  6.     Application    of   moneys   to 

school  purposes   

Art.  12«  I  1.     Corporate  power  not  to  be 

conferred  by  special  act 
Art.  12.  I  5.     Organisation  of  cities  and 

towns     


General  Statutea,  1901. 
Ltcense      tax      on      real-estate 


113 


617 
617 

678 

617 

617 


f  1127. 
I  1194. 

}24«2. 
2903. 
282S. 

I  2891. 

f  2893. 

f  2907. 

I 


42S3. 
4450. 
4724. 
S701. 


f    256. 


aaenta 
oTj* 


Release  of  Joint  obligors  on  con- 
tract      

Duty  of  sheriffs   

Distribution  of  estate   

Liability  of  special  adminlstrs- 
tor    

Establishment  of  demand  against 
estate     

Allowance  of  demand  against  ee- 
Ute    

Payment  of  debts  due  from  es- 
tate     

Administration  on  nonresident's 
esute     

Demand  sale   

Bar  of  action 

Oatb  of  officer   

Punishment  of  conyict   

Criminal  Code, 
Ponlsbment  of  convict  .... 


677 

623 
616 
5S5 

555 

556 

555 

555 

555 
918 
556 
224 
1046 


1046 


Kentucky. 

Statutes,  190S. 

I  97.  Disbarment  of  attorney  con- 
victed of  felony 

I  104.  Disbarment  of  attorney  for 
withholding  money   . . . 

i    664.     lasorabie   Interest    

il  2949-2974.  chap.  89.  Cities  of  first 
class ;  education 

CivU   Code  of   Practioe. 

I    587.     Taking  depositions 

—                   8.     Taking     plaintiff's 
deposition    


lioulslana. 
Conetitution. 


Art.  197. 
Art.  208. 


Art    41. 


Qualification  of  voters 

Residence  for  purpose  of  vot- 
toff    

Revised   CivU  Code. 

DomlcU  of  officer 


418 


418 
235 


1004 


413 
411 


760 
762 

762 


Maine. 

Declaration  of  Rights. 

1.    Natural   rights    

21.    Compensation   for   property    taken 

Constitution. 

Art.  4,  pt.  :i.  f  1.     I'owers  of  legislature 

Ari  fi,  \  .*;.    Opinion  of  Justices 

19LRJV.iK.S.) 


I 


424 
424 


424 
426 


1872, 
1889, 


Chap. 
Chap. 


Chap. 

Chap. 
Chap. 


Statutes. 

chap.  86,  p.  54,  f  3.     Payment  of 

interest    436 

chap.  349,  p.  543.  Powers  of  bank- 
ing company 433 

Revised   Statutes,   1811. 

47,     f  71.     Payment    of    interest     436 
47,     i  84.     Liability      of      share- 
holder         438 

Revised   Statutes,   IHSS. 

Chap.  47,  {  66.  Claims  against  in- 
solvent banks 436 

Revised  Statutes. 

83,  I  90.      Mutual  accounts ;  lim- 
itation          127 

84,  I  125.     Recoi-ds  as   evidence     441 
100,  if  10  et  seq.     Lost  property  1203 

Massacli  u  setts. 

Statutes. 

1864,  chap.  58,  p.  30.  Newburyport  ft 
Amesburg  Horse  Rail- 
road Company    868 

1864,  chap.     86,  p.  833.     Appointment  of 

commissioners     869 

1864,  chap.  229,  p.  155.  Street-railway 
law     

1871,  chap.  381,  p.  735.     Street  railways 

1891,  chap.  216,  p.  794.     Street  railways 

1888,  chap.  578,  p.  745,  I  17.  Use  of 
street-railway    tracks. . 

1899,  chap.  804,  p.  264.  Purchase  and 
operation  of  railway  . . 

1906,  chap.  839,  p.  302.  Compelling  op- 
eration of  railway  .... 

1906,  chap.  463,  p.  614,    i    76.      Compel- 

ling  operation    of    rail- 

1907.  chap.  875,  pT  ^24* '  Action* 

death    


for 


860 
869 
860 

869 

868 
866 

867 
636 


Public  Statutes,  1882. 


Chap.     52,     i  18.     Liability    for    defects 

in  way 

Chap.  112,  If  14-17.     Railway      commls- 


244 


sloners 869 

Chap,  lis,     I  25.     Discontinuing   use   of 

street-railway  tracks..  869 
Chap.  167,     I  94.     Forms  of  declarations 

in  tort  actions 637 

Revised  Laws. 

18.     Liability  for  defects 

in  way 244 

71,  cl.  2.     Superintendence  242 
32.     Use     of     street-rail- 
way tracks   869 

36.     When    tracks    to   be 

Uken  up   869 

2.     Action  for  death   . .  636 

68.     Bill     of    particulars  563 

130.     Forms    of    pleading  637 

71-76.     Proof  of  laws  of 

other  states    768 


Chap.     51,     f 

Chap.  106,     I 
Chap.  112,     f 


Chap.  112, 

Chap.  171, 
Chap.  173, 
Chap.  173, 
Chap.  175, 


Michigan. 

Public  Acts. 

1899,  No.  280,  p.  360.  Refusal  to  obey 
order  for  payment  of 
alimony    ,     248 

Compiled  Laws,  1897. 

f  9515.     SUtute  of  frauds 920 

f  9516.     Statute  of  frauds 876 

Minnesota. 

Constitution. 
Art.  4,  I  36.    Adoption  of  charter 690 
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General  LawB. 

1903,  chap.  238,  p.  349.  Adoption  of 
charter     

1907,  chap.  117,  p.  127.  Practising  den- 
tistry    

Revised  hatot,  1905. 

of      municipal 


f     125.     Organization 

courts    

f  2300.     Practising  medicine 

fl  2313-19.     Practrsing  dentistry 

I  4586.     Remanding  prisoner   

i  4587.     Discharge  of  prisoner   

Mississippi. 

Code,  1906. 
i  3340.     Power  of  municipalities   . . . . 

Missouri. 

Revised  Statutee,  1889. 
I     733.     Promissory  note < 

Revised  Statutes,  1899. 
I  6433.     Duty  to  guard  machinery  ... 
Annotated  Statutes,  1906. 
P.  3217.     Duty  to  guard  machinery  .. 

Montana. 

Civil  Code,  1895. 


f  1361. 
i  1460. 
I  ^185. 


Art  2, 
Art,  5^ 
Art.  6. 


Transfer  and  survlTorshlp  .... 

Transfer,  when  oral 

When  contracts  must  be  written 

Nebraska. 

Constitution. 


Distribution  of  powers    . . . 

Executive  department    

Jurisdiction       of       district 
court    

Session  Laics. 


11. 
1. 
9. 


1905,  chap.   14,   p.  92,   I   54.     Duties  of 
park  commissioners  . . . 

Compiled  Statutes,  1901. 

Chap.  12a.    Charter  of  metropolitan  cities 

Criminal   Code. 

i  210.     Public   nuisance    

Nevada. 

General  Statutes,  1885. 


690 

877 


776 

878 
878 
776 
776 


638 

671 
653 
658 


883 
883 


683 
584 

588 


585 

582 

1020 


Statutes. 


i  4331. 
i  4333. 


451. 
453. 


Authority  for  execution    

Judgment  for   imprisonment    . 

Code  of  Criminal  Procedure, 

Authority  for  execution    

Judgment  for  imprisonment    . 


1047 
1047 


1047 
1047 


New  Hampshire. 

Public  Statutes,  1901. 


Chap.  278,   I  8. 


Liability  for  injury  to 
child     

New   Jersey. 

Constitution. 


Art.  1,  H  1.     Personal  rights 
19L.R.A.(N.S.) 


1150 


935 


1848   (P.  L.  p.  151). 
1894,  May    15    (P.    ' 


Death  act 

L.    p.   318).      Inherit 

ance  tax   

1897,  March   31    (P.   L.   p.   134).     Death 
act    amended    

1903,  March  24  (P.  L.  p.  96).     Exposing 

public    to   scarlet    fever 
1903   (P.  L.  p.  582,  i  170).     Practice  act 

1904,  March   7,  chap.  24    <P.   L.   p.   44 1 

Building  and  loan  a«M>- 
clations    

General  Statutes,  1895. 


Death   act    

15.     Board-of-health   act 
i     49.'  Board-of -health  act 
Inheritance  tax 


P.  1188,  {     10, 

P.  1638,  - 

P.  1644. 

P.  33.S9. 

P.  3341,  H  268.     Deduction*  of    tax   from 

legacy     

P.  3342,  1  273.     Stock   liable   to   inherit 

ance  tax    


New  York. 

Statutes. 

p.  432.  Railroad  law 
p.  314.  Railroad  law 
p.  525.  Railroad  law 
p.     820.  Inheritance 

tax 

p.  1113.  Railroad  law 
p.  814.  Taxable  trans- 
fers of  property    

p.  1382.  Railroad  law 
p.  215.  Domestic-rela- 
tions laws 

p.  477.  lAbor  law.. 
p.  734.  Negotiable-in- 
struments law   

p.     704.     Insurance  law 


1857,  chap. 

1884,  chap. 

1885,  chap. 
1885,  chap. 


1890, 
1892, 

1892, 
1896, 

1897, 
1897, 


chap, 
chap. 

chap, 
chap. 

chap, 
chap. 


185, 
252, 
305, 
483, 

565, 
399, 

676, 

272, 

415. 
612, 


1906,  chap.  326. 


500. 


Code  of  Civil  Procedure. 
What  answer  to  contain 


I  1338.  When  questions  of  fact  to  be  re- 
viewed    

Chap.  15,  art.  3.    Action  for  separation.. 

I  1762.  Causes  for  which  action  may  he 
maintained    

I  1765.     Plaintiff's  misconduct  a  defense 

North  Carolina. 

Statutes. 

1871,  chap.  216,  p.  337.  Disbarment  of 
attorney 

1907,  chap.  70,  p.  81.  Moral  charac- 
ter of  applicants  for 
law  license   

1907,  chap.  941,  p.  1342.  Disbarment  of 
attorney     

Code. 


I     395.     Submission  of  issues 

Revisal,  190^. 

I     207.     Applicants  for   law   licence 
if     211,   -  -  -      - 


212.     Disbarment  of  attorney. 

388;     Railroad  right  of  way    

2628.     Passenger  on   platform    


North  Dakota. 

Statutes. 

1895,    chap.    63,    p.    87.      Farm    laborer's 
lien     

Revised  Codes,  lS9o. 

§  4826.     Farm  laborers  lien    

li  5638-5641.     Carrier's  liability    

jl  5690.     Carrier's    liability     

I  6277.     Farm  laborer's  lien 

i  6691.     Understanding  of  words    

f  6724.     Code  to  be  liberally   const nud 
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I  7229.     Trial  rfr  nove   1040 

f  8903.     Adultery     787 

I  9315.     Malicious  mischief   275 

Ohio. 


CoMtituiion,  1851. 

Art  4,  I  2.  Jurisdiction  of  supreme 
court    

Art  14,  I  2.  Abolition  of  distinct  forms 
of  actions  at  law   .... 


1803*  April    15. 


Statutes. 
to 


Issue    man- 


Power 

damus    

1831.  Ifarcb  12  (29  Ohio  Laws.  p.  443). 
Prevention    of    gaming 

Chas^B  Statutes. 

Vol  1,  p.  356.  chap.   7.   {   5.     Power  to 
issue  mandamus 

Swanks  General  Statutes,  18^- 

Chap.  89,  pp.  689.  690.  if  146-151.  Prac- 
tice on  mandamus  .... 

Retfised  Statutes,  1854. 

Chap.  87,  II  569-580.     Practice  on  man- 
damus     


54 
62 


53 
915 


53 


54 


54 


Revised  Statutes. 


f  1536-638. 


Superrision  of  conduct  of 

officers   

Public-safety   board    

Police  department 

Power   of   chief   of   police 

and  fire  department   . . 

No     remoTal     except     for 

cause   

Appeal  after  removal  from 

office     

Supervision   of  conduct  of  of- 
ficers     

Removal  of  officer 

Interest  in  lands  to  be  granted 

In  writlns 

"Mandamus'*  defined    

When  mandamus  may  not  issue 

Oklahom*. 

Constitution. 

Art  2.  I  17  (Bunn's  ed.  f  26).  Prose- 
cutions  for  felony    . . . 

Art.  6.  i  10   (Bunn's  ed.  i  143).     Power 

of   governor   to   pardon  1048 

Art.  7.  f  11   (Bunn's  ed.  {  181).     County 

court    1054 

Art.  7,  i  12  (Bunn's  ed.  |  183).  Juris- 
diction and  duties 1054 

Art  7.  I  18  (Bunn's  ed.  §  190).  Requir- 
ing bond  from  private 
prosecutor     1055 


i  1536-683. 
f  1536-684. 
i  1536-«88. 

I  1536-703. 

f  1536-722. 

f  1747. 

f  1749. 
f  4198. 

I  6741. 
i  6744. 


66 
64 
64 

65 

66 

66 

66 


703 
52 
62 


1054 


Statutes. 


1907-08,  chap.   27 


S.  285.     Jurisdiction 
duties    of    county 
court    1054 


VrHson's    Revised 


d    Annotated 
1903. 


Statutes, 


i  4200.     Common  law   1054 

I  4ft38.     Power  of  court  in  divorce  case     247 
II  r»30,V.5307.     Criminal   prosecutions    ..    1055 
U  5581,  5583.  chap.  68.     Enforcement  of 
Judgments    in    criminal 
cases    1049 

Oregon. 

Statutes. 


1865,  Pl  87.  Instnictlon«  to  jury 
l^M).  p.  28.  Accused  as  witness 
l9UlJL(N.a) 


SIO 
810 


Bellinger  d  Cotton's  Annotated  Codes 
and  Statutes. 

I     139.     Instructions  to  jury 810 

I     695.     Credibility  of  witness    ...* 811 

I  1400.     Accused  as  witness '. .      811 


Chap.  16.  tit  1,  i  166. 
ness 


Criminal  Code. 

Accused  as  wit- 


Pennsylvania. 

Statutes. 

1838,  April  8  (P.  L.  p.  317).  Intestate 
act    

1887.  May  6  (P.  L.  p.  79).  Collateralin- 
herltancc-tax  act 

Purdon's  Digest. 

Vol.  2,  p.  1998  (13th  ed.).  Intestate 
act    


Rhode  Island. 

Statutes. 

1888,  chap.  712,  p.  1.  Practising  den- 
tistry     

1895,  chap.  1353.     Practising  medicine. . 

1897,  chap.  470,  p.  203.  Practising  den- 
tistry     

Tennessee. 

Statutes. 

1907,  chap.  17,  p.  81.  Sale  of  intoxi- 
cating liquors 

1907,  chap.  206.  207,  pp.  752.  755.  Sale 
of    intoxicating    liquors 

Milliken  d   Vertrees*   Code. 
I  6096.     Suspension  of  sentence  . . . 

Utah. 

Constitution. 

Art.  1,  I  24.  General  laws  to  be  uniform 
In  operation   

Compiled  Laics,  1907. 

Tit  61,  II  1710X.  1710x1.  Peddlers'  li- 
censes  


Washingrton. 

Constitution. 
Art  7,  II  1,  2.     Taxation   . . . 
Statutes. 


810 


294 
292 


294 


878 
878 

878 


965 
965 

1043 


304 


301 


709 


1897,  chap.  83.  p.  221.     Monuments    and 

notices  on  mining  claims     709 

1901,  March  20,  chap.  178,  p.  384.     Cer- 
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STATE  OF  OHIO   EX  REL.  GEORGE  B. 
MOYER,   Plff.  in  Err., 

V. 

FRANK  L.  BALDWIN, 
(77  Ohio  St.  532,  83  N.  E.  907.) 

Mandamus  —  restoration  to  office. 

1.  Mandamus  is  the  proper  remedy  to  re- 
store a  party  to  the  possession  of  an  office 
from  which  he  has  been  illegally  removed. 
Hvnlclpal     corporation  —  mayor  —  re- 
moval of  officer. 

2.  Under  the  new  Municipal  Code,  the 
savor  has  authority  to  remove  an  officer  or 
Appointee  in  the  police  department  upon  in- 
quiry into  the  cause  of  suspension,  by  the 
chief  of  police,  of  such  officer  or  appointee; 

Headnotes  by  Suif  mebs,  J. 


but  he  is  without  original  jurisdiction  to  in- 
quire into  charges  against  such  an  officer 
(other  than  the  chief  of  police)  or  ap- 
pointee, and,  upon  such  an  inquiry,  he  is 
without  authority 'to  remove  an  officer  or 
appointee. 

(February  18,  1908.) 

ERROR  to  the  Circuit  Court  for  Mahoning 
County  to  review  a  judgment  dismiss- 
ing a  petition  for  mandamus  after  its  al- 
lowance by  the  Court  of  Common  Pleas  for 
the  purpose  of  restoring  petitioner  to  an 
office  from  which  he  alleged  he  had  been  il- 
legally removed.    Writ  allowed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  A.  Norris,  E.  H.  Moore,  and 
S,  S.  Conroy,  for  plaintiff  in  error: 

Where  a  statute  has  prescribed  a  certain 
method  for  the  removal  of  an  officer,  this 


Subject  Note.  —  Mandamus  to  restore 
to  office  one  who  has  been  illegally 
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method  must,  in  all  particulars,  be  strictly 
pursued. 

People  ex  rel.  Metevier  v.  Therrien,  80 
Mich.  187,  46  N.  W.  78;  Com.  ex  rel.  Leh- 
man V.  Sutherland,  3  Serg.  &  R.  146. 

Mandamus  is  the  only  remedy. 

3  Bl.  Com.  110;  Dew  v.  Sweet  Springs 
Dist.  Judges,  3  Hen.  &  M.  1,  3  Am. 
Dec.  639;  19  Am.  &  Eng.  Enc.  Law, 
p.  724;  Tiedeman,  Mun.  Corp.  §  630; 
State  ex  rel.  Poe  v.  Raine,  47  Ohio  St. 
447,  25  N.  E.  54;  Cincinnati,  W.  &  Z.  R. 
Co.  V.  Clinton  County,  1  Ohio  St.  77 ;  State 
ex  rel.  Ingerson  v.  Berry,  14  Ohio  St.  315; 
Ex  parte  Scott,  19  Ohio  St.  581;  State  ex 
rel.  Culbert  v.  Kinney,  63  Ohio  St.  304,  68 
N.  E.  809;  Moses,  Mandamus,  160;  High, 
Extr.  Legal  Rem.  §  67;  Metsker  v.  Neally, 


41  Kan.  122,  13  Am.  St.  Rep.  269,  21  Pac. 
206;  State  ex  rel.  Hitchcock  v.  Hewitt,  3  S. 
D.  187,  16  L.R.A.  413,  44  Am.  St.  Rep,  788, 
62  N.  W.  875;  Runkel  v.  Winemiller,  4  Harr. 
&  McH.  429,  1  Am.  Dec.  411;  Geter  v.  To- 
bacco Inspection  Comrs.  1  Bay,  354,  1  Am. 
Dec.  621;  State  ex  r«l.  Mead  v.  Dunn, 
Minor  (Ala.)  46,  12  Am.  Dec.  28;  State 
ex  rel.  Gill  v.  Watertown.  9  Wis.  259; 
State  ex  rel.  Lewis  v.  Board  of  Pub- 
lic Works,  61  N.  J.  L.  240,  17  Atl. 
112;  State  ex  rel.  Mason  v.  Paterson, 
35  N.  J.  L.  190;  Walker,  American  L,aw,  p. 
593;  State  ex  rel.  Martin  v.  Thompson,  71 
Ohio  St.  76,  72  N.  E.  296;  State  ex  rel. 
Whiteman  v.  Chase,  6  Ohio  St.  628;  State 
ex  rel.  Trauger  v.  Nash,  66  Ohio  St,  612,  64 
N.  E.  558;  State  ex  rel.  Knisely  v.  Jones,  60 


/.  Scope  of  note. 

The  subject  of  this  note  necessarily  lim- 
ited the  search  for  authorities  to  cases  pass- 
ing upon  the  right  of  an  officer  who  had 
been  ille^lly  removed  from  his  office  to  be 
reinstated  by  means  of  the  writ  of  manda- 
mus. There  will,  therefore,  not  be  found  in 
the  note  cases  in  which  a  mandamus  has 
been  granted  or  refused  for  the  purpose  of 
inducting  into  office  in  the  first  instance 
one  who  has  been  duly  elected  or  appointed. 

There  have  also  been  omitted,  in  compil- 
ing this  note,  all  cases  in  which  writs  of 
mandamus  were  sought  to  restore  to  their 
offices  clergymen,  attorneys,  or  officers  of  a 
private  or  quasi  public  corporation  or  asso- 
ciation, such  as  railroad  companies,  etc.,  or 
professional  and  fraternal  societies  or  trade 
guilds,  even  where  property  rights  were  in- 
volved; nor  have  there  been  included  in  this 
note  cases  in  which  mandamus  was  sought 
to  reinstate  pupils  or  students  in  schools 
or  colleges.  All  of  the  foregoing  classes  of 
cases  have  been  regarded  as  lying  beyond 
the  scope  of  this  note,  the  purpose  of  it  be- 
ing expressly  to  confine  the  discussion  which 
follows  to  cases  concerning  public  officers 
and  governmental  servants. 

This  note  does  not  embrace  any  cases  of 
proceedings  by  mandamus  to  restore  to  their 
offices  or  positions  public  officers  who  have 
been  removed  therefrom  where  the  illegality 
or  propriety  of  their  removals  depended 
upon  the  construction  and  application  of 
particular  statutes  involving  their  right  to 
hold  or  be  continued  in  office.  The  more 
common  statutes  of  this  class  are  those  reg- 
ulative of  appointments  to  and  removals 
from  places  in  the  civil  service  aftex  competi- 
tive examinations  and  certifications  by  civil- 
service  boards  or  commissions,  and  statutes 
which  give  preference  in  public  employment 
to  veteran  soldiers  or  sailors  of  the  Army 
and  Navy  of  the  United  States  and  honor- 
ably discharged  firemen  who  have  served  in 
local  fire  departments. 

The    reader    will    find    an    extended    note 
upon  this  topic  appended  to  State  v.  Dunn, 
12  Am,  Dec.  26. 
19L.R^(N.S.) 


//.  The  right  to  a  mandamus. 

The  writ  of  mandamus  is  not  a  writ  of 
right. 

Petitions  for  writs  of  mandamus  are  ad- 
dressed to  the  judicial  discretion  of  the 
court.  Woodbury  v.  Piscataquis  County,  40 
Me.  304. 

The  granting  of  a  writ  of  mandamus  is 
discretionary.  Hill  v.  Boston,  193  Mass. 
569,  79  N.  E.  825. 

Although  a  return  to  mandamus  is  in- 
sufficient, yet,  if  it  appears  thereby  that  the 
relator  ought  not  to  be  restored,  he  will  not 
be  restored.    R.  v.  Raines,  3  Salk.  233. 

A  peremptory  mandamus  to  reinstate  a 
person  in  the  office  from  which  he  has  been 
removed  will  not  be  granted  notwithstanding 
the  return  is  defective  in  form,  if  the  facts 
set  up  in  the  return  are  such. as  justify  the 
court  in  refusing  the  writ  as  a  matter  of 
discretion.    R.  v.  Bristol,  1  Dowl.  &  R.  389, 

The  writ  of  mandamus  will  never  be 
granted  if,  when  granted,  it  would  be  nuga- 
tory. State  ex  rel.  Bland  v.  Rodman,  43 
Mo.  256. 

Nor  if  it  would  be  useless.  Fuller  v. 
Brown,  10  Tex.  Civ.  App.  64,  30  S.  W,  506. 

Nor  where  it  cannot  accomplish  the  pur- 
pose for  which  it  is  sought.  Woodbury  v, 
Piscataquis  County,  supra. 

Mandamus  will  not  lie  in  any  case  where 
it  would  be  fruitless  by  reason  of  events 
happening  subsequently  to  the  application 
for  it.  Re  Croker,  175  N.  Y.  158,  67  N.  E. 
307. 

It  is  said  to  be  a  well-settled  rule  that, 
whenever  a  writ  of  mandamus  would  be  un- 
availing, or,  if  granted,  fruitless,  it  will  be 
refused.  State  ex  rel.  Goodnow  v.  Police 
Comrs.  80  Mo.  App.  206,  affirmed  in  184  Mo. 
109,  71  S.  W.  215. 

Applications  of  the  rule  referred  to  are 
found  in  the  refusal  of  the  writ  to  restore 
an  officer  illegally  removed,  when  he  can  be 
immediately  legally  removed. 

The  writ  of  mandamus  will  not  be  award- 
ed to  restore  to  his  office  an  officer  irregu- 
larly removed  in  any  case  where  the  right 
to  remove  exists  and  can  be  immediately 
exercised  upon  restoration,  and  the  irregu- 
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Ohio  St  453,  90  Am.  St.  Rep.  592,  64  N. 
E.  424;  Flack  v.  Humphreys,  24  Ohio  St. 
330;  Stole  ex  rel.  Atty.  Gen.  v.  Halliday, 
61  Ohio  St.  352,  49  L.R.A.  427,  56  N.  E. 
118;  Reeves  v.  Griffin,  4  Ohio  S.  &  C.  P. 
Dec.  461;  State  ex  rel.  Hogan  v.  Sutton.  6 
Ohio  Dec.  Reprint,  786;  Stata  ex  rel.  Atty. 
(}m.  V.  Hoglan,  64  Ohio  St.  532,  60  N.  E. 
627;  Stote  ex  rel.  Klaue  v.  Barrett,  22  Ohio 
C.  C.  104;  State  ex  rel.  McKenzie  v.  Hyman, 
22  Ohio  C.  C.  213. 

Messrs.  M.  C.  McNab  and  Arrel,  Wil- 
son, &  Harrington,  for  defendant  in  er- 
ror: 

The  right  of  appeal  is  an  adeguate  rem- 
cdy. 

High,  Extr.  Legal  Rem.  3d  ed.  189. 

A  proceeding   in  equity  might  be   prose- 


cuted, setting  up  the  fraud  which  is  spe- 
cifically relied  upon  in  a  defendant's  motion. 
Darst  V.  Phillips,  41  Ohio  St.  514;  Coates 
V.  Chillicothe  Branch  State  Bank,  23  Ohio 
St.  415;  Howenstine  v.  Sweet,  13  Ohio  C. 
C.  239. 

Summers,  J,,  delivered  the  opinion  of 
the  court: 

The  relator,  George  B.  Moyer,  w^as  a  de- 
tective in  the  police  department  of  the  city 
of  Youngstown.  Charges  against  him  of 
misconduct  in  office  were  iiled  witj  the  de- 
fendant, Frank  L.  Baldwin,  the  mayor  of 
the  city.  The  relator  protested  against  the 
hearing  of  the  charges  by  the  mayor,  on  the 
ground  that  the  mayor  was  without  juris- 
diction.   His  objections  were  overruled,  and. 


Urity  complained  of  avoided.    People  v.  Chi- 
cago, 99  111.  App.  489. 

^(andamus  to  seat  a  person  in  an  office 
will  be  refused,  even  on  proof  of  his  prima 
facie  title  thereto,  if  his  title  is  such  that, 
if  seated,  he  must  be  ousted  from  his  office 
upon  a  contest.  State  ex  rel.  Clarke  v. 
Board  of  Health,  49  N.  J.  L.  349,  8  Atl. 
509. 

Where  an  officer  has  been  illegally  and  im- 
properly removed  from  his  office,  he  will 
not  be  restored  again  by  writ  of  mandamus 
if  the  authorities  against  whom  the  writ  is 
asked  have  the  power  to  remove  him  again 
by  proceeding  rejrulariv  and  for  just  cause. 
Stepney's  Case,  1  Bulstr.  174. 

A  mandamus  will  not  be  granted  to  re- 
store a  removed  officer  to  his  office  where  it 
would  be  useless  on  account  of  the  right  to 
remove  again  immediately  upon  restoration. 
R.  v.  Axbridge,  2  Cowp.*523;  R.  v.  Bristol, 
supra. 

A  mandamus  will  be  refused  when  it 
would  be  useless,  as,  for  instance,  when  it 
is  applied  for  to  restore  to  his  office  one  who 
has  been  illegally  removed,  although  for 
gnod  cause,  so  that  immediately  upon  res- 
toration he  may  be  removed  again  by  pro- 
ceeding regularly.  R.  v.  Griffiths,  5  Barn. 
&  Aid.  731. 

"We  are  not,"  said  Best,  J.,  in  R.  v.  Grif- 
fiths, supra,  ^'obliged  to  do  so  absurd  a  thing 
as  to  order  a  person  to  be  restored  to  an  of- 
fice (however  irregularly  he  has  been  re- 
moved from  it)  who  ought  to  be  removed 
a^io  the  moment  that  he  is  restored.  The 
writ  of  mandamus  was  not  intended  to  ena- 
ble a  party,  by  taking  advantage  of  the  want 
of  form,  to  defeat  justice." 

If  it  appe«ir.s  that  the  removal  or  sus- 
pension of  an  officer  was  merely  irregular 
»hen  legal  cause  existed,  restoration  to  of- 
fice will  not  be  compelled  by  mandamus. 
Ex  parte  Wiley.  54  Ala.  226. 

The  reason  assigned  for  refusing  a  man- 
da  niu!«  to  restore  to  office  one  who  had  been 
irresnilarly  removed  therefrom  when  legal 
cau.^  for  his  removal  existed  is  that  the 
writ  would  be  useless  when,  on  the  instant 
of  rpstf^ration,  an  order  of  removr,l  or  sus- 
pen^itin  could  be  legally  made.  Ibid. 
1»L.RJL(X.S.) 


The  writ  of  mandamus  will  not  be  al- 
lowed to  restore  to  his  office  an  officer  re- 
moved therefrom  because  of  irregular  or 
want  of  proper  formalities  in  the  proceed- 
ings to  remove  him,  for  the  reason  that, 
after  reinstatement,  he  may  again  be  re- 
moved upon  precisely  the  same  grounds  by 
regular  and  formal  proceedings.  State  ex 
rel.  Clarke  v.  Board  of  Health,  49  N.  J.  L. 
349,  8  Atl.  509. 

A  mandamus  will  not  be  granted  to  re- 
store a  town  clerk  to  his  office  where  it  is 
acknowledged  that  there  was  sufficient  cause 
for  his  removal,  merely  because  he  had  been 
removed  without  notice.  R.  v.  Axbridge, 
supra. 

Failure  to  give  notice  to  an  officer  of  his 
intended  suspension  or  removal  is  an  irregu- 
larity merely,  if  cause  exists  to  remove  him ; 
and  therefore  it  is  not  sufficient  in  itself  to 
warrant  an  issue  of  a  writ  of  mandamus 
to  restore  him  to  office.  Ex  parte  Wiley, 
supra. 

But,  notwithstanding  an  officer  against 
whom  a  dismissed  subordinate  in  the  mu- 
nicipal service  seeks  a  mandamus  to  rein- 
state him  in  his  position  because  of  the  un- 
lawful dismissal  without  proper  reason  or 
hearing  may,  immediately  after  reinstating 
him,  remove  him  again  upon  charges  and  a 
trial,  mandamus  will  not  be  refused,  because 
the  only  presumption  that  can  be  made  is 
that  the  removing  officer  will  give  such  em- 
ployee a  fair  hearing  and  make  an  honest 
investigation  of  any  charges  against  him. 
Truitt  V.  Philadelphia,  221  Pa.  331,  70  Atl. 
757. 

In  the  case  of  Street  v.  Gallatin  County, 
Breese  (III.)  25,  the  court  granted  a  peremp- 
tory mandamus  to  compel  the  county  com- 
missioners' court  to  restore  to  his  office  a 
clerk  because  the  cause  of  his  removal  had 
not  been  stated  upon  the  records  of  the 
court  as  required  by  statute.  This  would 
seem  to  be  a  case  in  which  commissioners 
might  at  once,  upon  obeying  the  writ,  have 
removed  the  clerk  again  by  simply  stating 
upon  their  records  the  cause  of  removal, 
and  therefore  a  case  in  which,  under  the 
general  rule,  a  mandamus  ought  not  to  issue. 

In  R.  v.  Ipswich  Corp.  2  Ld.  Raym.  1283, 
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after  a  full  hearing,  the  mayor  found  that 
certain  of  the  charges  were  sustained,  and 
removed  him  from  office,  and  certified  in 
writing  his  removal  and  the  cause  thereof  to 
the  board  of  public  safety  of  the  city.  There- 
upon the  relator  brought  a  proceeding  in 
mandamus  in  the  court  of  common  picas  to 
require  the  defendant  to  restore  him  to  his 
office.  The  defendant  answered  that  the  re- 
lator took  no  appeal  from  the  decision  of 
the  mayor  to  the  board  of  public  safety,  and 
that,  subsequently  to  the  action  of  the 
mayor,  the  council  of  the  city  repealed  the 
ordinance  creating  the  office  which  the  re 
lator  had  filled,  and  enacted  another  ordi- 
nance providing  for  the  appointment  of  two 
detectives;  and  that  the  mayor  had  filled 
these  offices  by  appointment,  and  that  the 


appointees  had  duly  qualified  and  were  then 
in  office.  The  court  of  common  pleas  al- 
lowed  a  peremptory  writ.  The  circuit  court, 
on  appeal,  dismissed  the  petition. 

The  principal  contention  is  whether  sian- 
damus  is  the  proper  remedy,  and  whether 
the  mayor  has  authority  originally  to  hear 
charges  against  an  officer  of  the  police  de- 
partment and  to  remove  the  officer  in  the 
event  he  finds  that  the  charges  have  been  sus- 
tained, or  whether  be  may  act  only  aft«r 
the  chief  of  police  has  suspended  an  oflficer 
and  filed  written  charges  wi^h  the  mayor. 

By  §  6741,  Rev.  Stat.,  mandamus  is  de- 
fined as  "a  writ  issued  in  the  name  of  the 
state,  to  an  inferior  tribunal,  a  corporation, 
board,  or  person,  commanding  the  perform- 
ance of  an  act  which  the  law  specially  en- 


Sorgeant  Whitacre,  having  theretofore  ob- 
tained a  mandamus  to  restore  him  to  the 
office  of  recorder  of  Ipswich,  complained 
of  the  return  by  the  corporation  that  the 
writ  had  been  obeyed  as  insufficient  be- 
cause it  appeared  that,  although  he  had 
been  in  fact  reinstated  pursuant  te  the  writ, 
he  had  been  immediately  thereafter  sum- 
moned to  show  cause  why  he  should  not  be 
again  removed  for  alleged  misconduct,  most 
of  the  acts  specified  being  the  same  as  stated 
in  the  former  return,  and  that  he  had  been 
displaced  again  in  the  second  proceeding; 
but  the  court  sustained  the  return,  and  held 
that  the  former  writ  had  been  well  obeyed. 
There  is  in  LoiTt,  I48,  a  memorandum  of 
an  application  for  a  mandamus  to  admit  a 
burgess,  when,  upon  the  other  side,  it  was 
ofi'ered  to  admit  him  without  a  mandamus, 
and  that  the  court  would  not  immediately 
grant  a  mandamus  imtil  it  should  appear 
by  a  refusal  to  admit  him  that  a  manda- 
mus was  necessary. 

///.  Immunity  of  the  heads  of  the  state. 

That  the  writ  of  mandamus  cannot  be  is- 
sued to  coerce  the  sovereign  power  in  a 
state  is  admitted.  People  ex  rel.  La  Chi- 
cotte  V.  Best,  187  N.  Y.  1,  116  Am.  St.  Rep. 
686,  79  N.  E.  890,  10  A.  &  E.  Ann.  Cas.  58. 

It  follows,  therefore,  that  the  writ  will 
not  ordinarily  lie  against  the  executive  or 
the  legislative  department  of  the  govern- 
ment. 

Mandamus  will  not  lie  against  the  Presi- 
dent of  the  United  States,  Secretary  of  War, 
and  the  adjutant  general  of  the  Army  to 
restore  to  his  rank  and  position  in  the 
Army  register  a  military  officer  of  the 
United  States  displaced  therefrom  by  ex- 
ecutive orders.  Ex  parte  Schaumburg,  1 
Hayw.  &  H.  249,  Fed.  Cas.  No.  12,44L 

The  writ  of  mandamus  will  not  lie  in  fa- 
vor of  a  naval  officer  against  the  Secretary 
of  the  Navy  to  require  the  restoration  of 
such  officer  to  the  relative  rank  formerly 
held  by  him  in  the  Navy,  and  which  has 
been  changed  by  order  of  the  head  of  the 
Navy  Department.  United  States  ex  rel. 
Hall  V.  Whitney,  6  Mackey,  370. 
19L.RJL(N.S.) 


Mandamus  will  not  lie  to  restore  to  his 
office  a  military  officer  relieved  of  duty  hy 
the  governor  of  the  state  in  his  official  ca- 
pacity as  commander  in  chief  of  the  state 
troops.  State  ex  rel.  Higdon  v.  Jelks,  138 
Ala.  115,  36  So.  60. 

Mandamus  will  not  lie  to  review  the  ac- 
tion of  the  governor  of  the  state  in  his  of- 
ficial capacity  as  commander  in  chief  of  the 
militia,  in  transferring  a  military  ofliicer, 
or  in  relieving  him  from  active  duty.  Peo- 
ple ex  rel.  Lockwood  v.  Scrugham,  25  Barb. 
216. 

A  writ  of  mandamus  to  the  commandant 
of  the  National  Guard  of  the  state  of  New 
York  will  be  refused  to  restore  a  military 
officer  relieved  from  duty,  to  his  office,  where 
the  order  relieving  him  has  been  approved , 
and  an  application  for  his  reinstatement  has 
been  denied  by  the  governor.  People  ex  rel. 
Smith  V.  Roe,  51  App.  Div.  494,  64  N.  Y- 
Supp.  642. 

An  order  relieving  from  duty  a  military 
officer,  issued  by  his  commanding  ofllcer 
and  approved  by  the  governor,  neither  de- 
prives the  officer  of  his  office,  nor  subjects 
him  to  any  pecuniary  damage;  therefore  it 
cannot  be  reviewed  by  the  civil  courts.    Ibid. 

The  judiciary  has  no  power  to  interfere 
by  a  writ  of  mandamus  with  the  action  of 
the  Executive  Department  of  the  govern- 
ment in  the  discharge  of  any  public  duty 
not  purely  ministerial.  State  ex  rel.  Hig- 
don V.  Jelks  and  United  States  ex  rel.  Hall 
V.  Whitney,  supra. 

The  governor  of  a  state  acting  officially 
cannot  be  compelled  by  mandamus  to  per- 
form a  duty  not  strictly  ministerial.  House- 
holder V.  Morrill,  66  Kan.  317,  40  Pac.  664. 

The  courts  of  the  state  of  New  York  have 
no  power  to  issue  a  mandamus  to  the  gov- 
ernor to  compel  him  to  perform  any  duty 
imposed  upon  him  by  virtue  of  his  office, 
even  a  merely  ministerial  duty.  People  ex 
rel.  Broderick  v.  Morton,  166  N.  Y.  136,  41 
L.R.A.  231,  66  Am.  St.  Rep.  647,  60  N.  E. 
791. 

An  appointment  to  an  official  position  in 
the  government,  even  if  it  is  simply  a  cler- 
ical position,  is  not  a  mere  ministerial  act. 
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joins  as  a  duty  resulting  from  an  office, 
trust,  or  station;"  and  it  is  contended  that 
it  is  not  the  remedy,  because  nowhere  does 
any  statute  specially  enjoin  upon  the  de- 
fendant, as  a  duty  resulting  from  his  office, 
the  performance  of  the  act  of  withdrawing 
bis  certificate  of  removal.  The  remedy  by 
writ  of  mandamus  did  not  originate  with  the 
legislature,  but  with  the  courts,  and  is  said 
to  have  been  in  use  as  early  as  the  thir- 
teenth century.  The  Constitution  of  1802 
does  not  mention  it,  but  power  to  issue  the 
writ  is  specially  given  to  the  supreme  court 
by  the  act  of  Apnl  15,  1803,  1  Chase,  Stat, 
p.  356,  chap.  7,  §  5.  In  Re  Turner,  5  Ohio, 
542,  Judge  Lane,  speaking  of  the  statute, 
•ays:  "The  occasions  upon  which  the  writ 
is  to  issue  are  not  pointed  out,  and  it  is 


necessary  to  recur  to  the  common  law  to 
learn  in  what  cases  the  writ  is  properly  ap- 
plicable." In  Universal  Church  v.  Trus- 
tees of  Section  Twenty-nine,  0  Ohio,  446,  27 
Am.  Dec.  267,  the  court  declined  to  depart 
from  the  common-law  rules  and  practice  on 
the  writ,  and  it  was  not  until  the  act  of 
1835  (Swan's  Gen.  Stat.  1841,  chap.  86,  p. 
689,  §§  140  et  scq.)  that  the  practice  was 
regulated  by  statute.  That  statute  is  lim- 
ited to  matters  of  practice,  and  did  not 
touch  the  jurisdiction;  and  it  still  was  nec- 
essary to  recur  to  the  common  law  to  learn 
in  what  cases  the  writ  might  issue.  So  the 
matter  stood  until  after  the  adoption  of 
the  Constitution  of  1851,  and  until  the  adop- 
tion of  the  Civil  Code. 

The  Constitution  of  1851,  art.  4,  §  2,  con- 


but  one  involving  the  exercise  of  judgment. 
The  appointing  power  must  determine  the 
fitness  of  the  applicant,  whether  or  not  he 
is  a  proper  person  to  discharge  the  duties 
of  the  position;  therefore,  it  is  one  of  those 
acts  over  which  the  courts  have  no  general 
exercising  power.  Keim  v.  United  States, 
177  U.  S.  290,  44  L.  ed.  774,  20  Sup.  Ct. 
Rep.  674. 

Inasmuch  as  the  governor  of  the  state 
cannot  be  coerced  by  mandamus  in  any  case, 
mandamus  will  not  lie  to  restore  to  his  of- 
fice a  public  officer  who  has  been  removed 
therefrom  by  a  governmental  board  of  which 
the  governor  of  the  state  is  a  member.  Peo- 
ple ex  rel.  Broderick  v.  Morton,  supra. 

Mandamus  will  not  lie,  directed  to  the 
Secretary  of  the  Interior,  to  reinstate  a 
clerk  in  his  department,  discharged  for  al- 
leged incompetency.  Keim  v.  United  States, 
supra. 

It  has  been  repeatedly  adjudged,  said 
Brewer,  J.,  writing  for  the  court  in  Keim 
V.  United  States,  supra,  that  the  courts  have 
no  general  supervising  power  over  proceed- 
ings and  actions  of  the  various  administra- 
tive departments  of  the  government. 

In  State  ex  rel.  Higdon  v.  Jelks,  the  court 
eonsidered  to  some  extent  the  question  of 
judicial  power  to  compel,  by  writ  of  man- 
damus, the  discharge  of  a  purely  ministe- 
rial duty  by  the  governor  of  the  state,  but 
deemed  it  unnecessary  to  decide  the  ques- 
tion for  the  reason  that  the  action  of  which 
the  relator  complained  was  not  ministerial.. 

Mandamus  will  not  lie  to  compel  the  state 
senate  to  restore  a  senator  to  membership 
in  any  case  after  that  body  has  adjourned 
without  day.  French  v.  Senate,  146  Cal. 
404,  60  L.R.A.  556,  80  Pac.  1031,  2  A.  &  E. 
Ann.  Caa.  756. 

The  court,  in  French  v.  Senate,  supra, 
plainly  entertained  the  opinion  that  it  had 
not  the  power  to  restore  to  his  office  a  legis- 
lator who  had  been  expelled  by  the  legis- 
lative body  to  which  he  had  belonged;  but 
it  was  not  necessary  to  decide  the  question 
because  in  that  particular  case  the  legis- 
lature had  adjourned  fine  die,  and  at  its 
next  session  would  be  a  new  and  different 
body  frofm  the  one  before  the  court. 
19L.ILA.(N.S.) 


IV.  When  mandatnus  lies  to  reinstate 

otisted  offlper. 

The  writ  of  mandamus  is  an  appropriate 
remedy  to  install  in  office  one  who  has  a 
clear  legal  title  and  indisputable  right  there- 
to.   Harwood  v.  Marshall,  9  Md.  83. 

One  who  has  been  wrongfully  ousted  from 
an  office  to  which  his  title  is  clear,  and  who 
promptly  applies  for  a  mandamus  to  re- 
store his  office  to  him,  is  entitled  to  the 
writ  if  the  office  remains  vacant.  Ex  parte 
Wiley,  54  Ala.  226;  Ex  parte  Lusk,  82  Ala. 
519,  2  So.  140;  Kennedy  v.  Board  of  Educa- 
tion, 82  Cal.  483,  22  Pac.  1042;  Davenport 

V.  Los  Angeles,  146  Cal.  508,  80  Pac.  684; 
Gillett  V.  People,  13  Colo.  App.  553,  59  Pac. 
72 ;  Fuller  v.  Academic  School,  6  Conn.  532 ; 
Burr  V.  Norton,  25  Conn.  103 ;  Thompson  v. 
Troup,  74  Conn.  121,  49  Atl.  907;  State  ex 
rel.  Donnelly  v.  Teasdale,  21  Fla.  652 ;  Aker- 
man  v.  School  Comrs.  118  Oa.  334,  45  S.  E. 
312;  Street  v.  Gallatin  County,  Breese 
(111.)  25;  Delahanty  v.  Warner,  76  111.  185, 
20  Am.  Rep.  237;  Chicago  v.  People,  210 
111.  84,  71  N.  E.  816;  Metsker  v.  Neally,  41 
Kan.  122,  13  Am.  St.  Rep.  269,  21  Pac.  206; 
Eastman  v.  Householder,  54  Kan.  63,  37 
Pac.  989;  State  ex  rel.  McMahon  v.  New 
Orleans,  107  La.  632,  32  So.  22;  State  ex 
rel.  Denis  v.  Shakespeare,  43  La.  Ann.  92,  8 
So.  893;  Miles  v.  Stevenson,  80  Md.  358,  30 
Atl.  646;  Field  v.  Malster,  88  Md.  691,  41 
Atl.  1087;  Howard  v.  Gage,  6  Mass.  462; 
Ransom  v.  Boston,  193  Mass.  537,  79  N.  E. 
823;  Lattime  v.  Hunt,  196  Mass.  261,  81 
N.  E.  1001;  Lawrence  v.  Hanley,  84  Mich. 
399,  47  N,  W.  753;  St.  Louis  County  Ct.  v. 
Sparks,  10  Mo.  117,  45  Am.  Dec.  355;  Riley 
V.  Kansas  City,  31  Mo.  App.  439;  State  ex 
rel.  Goodnow  v.  Police  Comrs.  80  Mo.  App. 
206,  affirmed  in  184  Mo.  109,  71  S.  W. 
215;  State  ex  rel.  Mason  v.  Paterson,  36 
N.  J.  L.  190;  People  ex  rel.  La  Chicotte  v. 
Best,  187  N.  Y.  1,  116  Am.  St.  Rep.  586, 
79  N.  E.  890,  10  A.  &  E.  Ann.  Cas.  58; 
People  ex  rel.  Coveney  v.  Kearney,  44  App. 
Div.  449,  61  N.  Y.  Supp.  41,  affirmed  in  161 
N.  Y.  648,  57  N.  E.  1121;  People  ex  rel. 
O'Connor  v.  Brady,  49  App.  Div.  238,  63 
N.  Y.  Supp.  145;  People  ex  rel.  Percival  v. 
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fers  original  jurisdiction  in  mandamus  on 
the  supreme  court,  and  subsequently  on  the 
circuit  court;  and  such  jurisdiction  is  con- 
ferred on  the  court  of  common  pleas  by  stat- 
ute. The  jurisdiction  in  n.andamus  that  is 
conferred  by  the  Constitution  is  the  com- 
mon-law jurisdiction  as  it  then  was  exer- 
cised in  this  state,  and  it  is  not  in  the 
power  of  the  legislature  either  to  add  to  or 
take  from  it.  The  provisions  of  the  stat- 
utes must  be  regarded  as  merely  regulating 
the  practice.  They  remain  substantially  as 
they  were  in  the  Code  of  Civil  Procedure  of 
1863  (Swan's  Rev.  Stat.  1854,  chap.  87, 
§§  669-580).  That  the  provisions  of  the 
Code  were  intended  merely  to  relate  to  the 
practice  is  evident  from  the  report  of  the 
Code  commissioners.    On  page  228  of  their 


report,  under  the  chapter  entitled  "Proceed- 
ings upon  mandamus,*'  they  say:  "We 
found  it  necessary  to  prepare  a  chapter  on 
this  subject,  because  we  have  repealed  the 
whole  of  the  practice  act  in  which  the  pro- 
visions in  reference  to  the  mandamus  are  to 
be  found  (Swan's  Gen.  Stat.  1841,  chap.  8G, 
pp.  689,  690,  §§  146-151 ).  It  will  be  noticeil 
that  we  have  amplified  somewhat  the  sec- 
tions in  the  old  statute,  but  the  proceeding 
under  this  chapter  will  be  about  the  same 
as  before."  The  statutory  definition  does 
not  define  the  act  as  one  enjoined  by  stat- 
ute, but  as  one  enjoined  by  law.  The  defini- 
tion appears  to  have  been  compounded  from 
the  14th  section  of  the  act  of  1835  (Swan's 
Gen.  Stat.  1841,  cliap.  86,  §  150)  and  from 
Blackstone.     Attention  to  Blackstone*s  defi- 


Cram,  60  App.  Div.  380.  64  N.  Y.  Supp. 
158;  People  ex  rel.  Banta  v.  Scannell,  60 
App.  Div.  626,  63  N.  Y.  Supp.  985;  People 
ex  rel.  Segee  v.  Hayes,  106  App.  Div.  563, 

94  N.  Y.  Supp.  764;  Lyon  v.  Granville  Coun- 
ty, 120  N.  C.  237,  26  S.  E.  929;  Com.  ex  rel. 
O'Brien  v.  Gibbons,  196  Pa.  97,  46  Atl.  313; 
Geter  v.  Tobacco  Inspection  Comrs.  1  Bay, 
354,  1  Am.  Dec.  621;  Singleton  v.  Charleston 
Tobacco  Inspection  Comrs.  2  Bay,  105; 
State  ex  rel.  Stephens  v.  Pilotage  Comrs. 
23  S.  C.  175;  State  ex  rel.  McDonald  v. 
Courtenav,  23  S.  C.  180;  Howard  v.  Burns, 
14  S.  D.  383,  85  N.  W.  920;  Gray  v.  Beadle 
County  (S.  D.)  110  N.  W.  36;  Hardin 
County  Ct.  v.  Hardin,  Peck  (Tenn.)  291; 
Sevier  v.  Washington  County  Justices,  Peck 
(Tenn.)  384;  Ragsdale  v.  State,  2  Swan, 
416;  Felts  v.  Memphis,  2  Head,  650;  Mor- 
ley  v.  Power.  6  Lea,  691 ;  Butcher  v.  Charles, 

95  Tenn.  532,  32  S.  W.  631;  Bradley  v.  Mc- 
Crabb,  Dallam  ( Tex. )  504,  approved  in  Ban- 
ton  v.  Wilson,  4  Tex.  400;  Milliken  v. 
Weatherford,  54  Tex.  388,  38  Am.  Rep.  629 ; 
Nelson  v.  Edwards,  65  Tex.  389;  Terrell  v. 
Greene,  88  Tex.  539,  31  S.  \\\  631;  Johnson 
V.  Galveston,  11  Tex.  Civ.  App.  469,  33  S. 
W.  150;  Pratt  v.  Police  &  Fire  Comrs.  15 
Utah,  1,  49  Pac.  747;  Dew  v.  Sweet  Sprinjjs 
Dist.  Judges,  3  Hen.  &  M.  1,  3  Am.  Dec.  639 ; 
Schmulbach  v.  Sjieidel,  50  W.  Va.  653,  55 
L.R.A.  922,  40  S.  E.  424;  Kline  v.  McKelvey, 
57  W.  Va.  29,  49  S.  E.  896;  State  ex  rel. 

.Gill  V.  Watertown,  9  Wis.  254;  State  ex 
rel.  Gill  v.  Milwaukee  County,  21  Wis.  443; 
R.  v.  Wrexham,  5  Ad.  &  El.  581;  Anony- 
mous, 1  Barnard.  K.  B.  195;  R.  v.  London, 
2  Barnard.  K.  B.  398;  R.  v.  Liverpool,  2 
Burr.  723;  R.  v.  Baker,  3  Burr.  1266; 
R.  v.  Wells,  4  Burr.  1999;  R.  v.  Lei- 
cester, 4  Burr.  2087 ;  Earle's  Case,  Carth. 
173;  Bagg's  Case,  11  Coke,  93b;  Par- 
kinson's Case,  Comb.  144;  Williams  and 
Cary,  Comb.  204;  Moulsworth's  Case, 
Comb.  287;  Clerk's  Case,  Cro.  Jac.  506; 
R.  V.  Lyme  Regis,  1  Dougl.  K.  B.  79; 
Middleton's  Case,  3  Dver,  332b;  R.  v. 
Christ  Church  7  El.  &  Bl.  409;  R.  v.  Glou- 
cester, Holt,  450;  R.  v.  Brecknock,  1  Kehle, 
33;  Crips  v.  Maidstone,  1  Keble,  812;  Wil- 
liams's Case,  2  Keble,  558;  R.  and  Boulton, 
iyL,.K.A.(N.S.) 


3  Keble,  464;  R.  and  Jay,  3  Keble, 
714;  Anonvmous,  1  Lev.  148;  R.  v. 
Vicars,  11  Mod.  214;  Kid  v.  Watkinson,  II 
Mod.  221;  R.  V.  Wall,  11  Mod.  2t>l  ; 
R.  V.  Lane,  11  Mod.  270;  R.  v.  Shaw.  12 
Mod.  113;  White's  Case,  2  Ld.  Raym.  10O4; 
R.  V.  Lane,  2  Ld.  Raym.  1304;  R.  v. 
Doncaster,  2  Ld.  Raym.  1564;  R.  v.  Oxon, 
2  Salk.  428;  R.  v.  Coventry,  2  Salk,  430;  R. 
V.  Taylor,  3  Salk.  231;  R.  v.  Doncaster,  Sav- 
er, 37;  R.  V.  Evans,  1  Shower,  282;  R.  V. 
Bristol,  1  Shower,  288;  Basset  v.  Barne- 
stable,  Sid.  pt.  1,  p.  286;  Schriven  v.  Turn- 
er, 2  Strange,  832;  London  and  Estwiek, 
Style,  32,  42;  The  Protector,  Style,  447; 
The  Protector,  Style,  477. 

The  great  weight  of  authority,  said  the 
court  in  Eastman  v.  Householder  54  Kan. 
63,  37  Pac.  989,  is  that  the  courts  will  re- 
fuse to  lend  their  extraordinary  aid  by  man> 
damns  to  compel  the  admission  of  the  claim- 
ant to  an  office  in  the  first  instance  where  he 
has  never  been  in  the  actual  possession  of 
the -office  or  discharged  its  duties.  Where, 
iiowever,  one  has  been  in  the  actual  and  law- 
ful possession  and  enjoyment  of  the  oflTice 
from  which  he  has  been  wrongfully  remove  J, 
a  different  case  is  presented. 

While  the  current  of  authority  according 
to  Brickell,  Chief  Justice,  writing  for 
the  court  in  Ex  parte  Wiley,  54  Ala. 
226,  does  not  recognize  mandamus  as  an 
appropriate  office  for  testing  a  disputed 
title  to  a  public  office  or  to  compel  admission 
of  a  claimant  in  the  first  instance,  yet.  if  a 
rightful  officer,  in  the  actual  enjo>^ent  of 
the  office,  is  wrongfully  removed,  mandamus 
is  generally  regarded  as  the  proper  remedy 
to  compel  his  restoration. 

Mandamus  will  issue  both  to  admit  a  man 
to  an  office  to  which  he  has  been  lawfully 
chosen,  and  to  restore  him  to  one  from  whicii 
he  has  been  unlawfully  removed.  Howard 
V.  Gage,  6  Mass.  462. 

Mandamus  is  the  proper  remedy  where  a 
person  is  dispossessed  of  the  right  to  execute 
an  office,  perform  a  service,  or  exercise  a 
franchise, — especially  if  it  is  in  a  matter  oi 
public  concern  or  attended  with  profi"t.  R. 
V.  Baker,  3  Burr.  1266;  Fuller  v.  Academic 
School,  6  Conn.  632. 
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nition,  and  to  the  cases,  will  discover  that 
the  act  vrhich  the  writ  directs  to  be  per- 
formed is  one  that  the  courts  determine  it  is 
the  duty  of  the  respondent  to  do  because  it 
appertains  to  his  office,  trust,  or  station; 
and  it  is  specially  enjoined  by  law  when  it 
is  so  determined.  The  purpose  in  defining 
"mandamus"  was  not  to  limit  the  jurisdic- 
tioD,  but  merely  to  describe  the  writ;  and 
it  is  still  necessary  to  recur  to  the  cases  to 
ieam  the  occasions  when  it  may  issue. 

In  many  of  the  states  mandamus  is  treat- 
ed as  a  civil  action ;  but  in  this  state,  while 
it  has  been  so  declared  in  State  ex  rel.  Bar- 
ker V.  Philbrick,  69  Ohio  St.  283,  69  N.  E. 
439,  still  it  is  treated  as  preserving  its  pre- 
rogative character.  That  is,  it  is  not  used 
for  the  redress  of  private  wrongs,  but  only 


in  matters  relating  to  the  public.  Recur- 
ring to  the  cases,  it  will  be  found  that,  when 
purely  a  prerogative  writ,  it  was  chiefly 
used  to  enforce  restitution  to  public  officers, 
and  to  such  an  extent  that  it  was  then  desig- 
nated in  the  reports  as  the  "writ  of  restitu- 
tion." That  the  writ  of  mandamus  is  the 
appropriate  remedy  to  restore  an  officer  to 
his  office,  and  that  it  will  lie  when  there  is 
no  other  adequate  remedy,  is  laid  down  in 
the  text-books  without  exception ;  and  in  the 
following  cases  the  writ  was  allowed: 

Chicago  V.  People,  210  111.  84,  71  N.  E. 
816.  This  was  a  proceeding  in  mandamus 
by  a  police  patrolman  to  compel  the  city  of 
Chicago  and  the  general  superintendent  of 
police  to  place  his  name  upon  thQ  roster 
of  the  police  patrolmen,  from  which  it  had 


When  a  public  officer  has  been  unlawfully 
ousted  from  his  office,  the  proper  means  for 
him  to  regain  it  is  by  application  for  a  writ 
of  mandamus.  Ransom  v.  Boston,  193  Mass. 
.J3:.  79  N.  E.  823. 

A  writ  of  mandamus  may  be  issued  to  re- 
store to  office  a  person  ousted  therefrom 
when  he  has  a  fair  right  thereto.  St.  Louis 
Countv  Ct.  y.  Sparks,  10  Mo.  117,  45  Am. 
Dec.  355. 

If  an  officer  is  wrongfully  dismissed  from 
his  office  without  cause  or  a  trial,  he  has 
a  clear  legal  remedy  by  mandamus  to  compel 
reinstatement.  Riley  v.  Kansas  City,  31  Mo. 
App.  439. 

Mandamus  is  the  proper  remedy  to  rein- 
state a  removed  officer  into  his  office  when 
he  has  a  clear  right  thereto  and  has  been 
wrongfully  ousted  and  the  title  is  not  in 
dispute.  State  ex  rel.  Goodnow  v.  Police 
Comrs.  80  Mo.  App.  206,  affirmed  in  184 
Mo.  109,  71  S.  W.  215. 

When  an  applicant  for  a  writ  of  manda- 
mus is  clearly  an  officer  by  legal  appoint- 
ment, excluded  from  his  office  without  legal 
authority,  he  has  a  clear  right  to  the  writ 
to  reinstate  him.  State  ex  rel.  Mason  v. 
Paterson,  35  N.  J.  L.   190. 

An  officer  who  seeks  restoration  to  an  un- 
occupied office,  having  a  present  clear  legal 
ri^ht  thereto,  is  entitled  to  a  mandamus. 
Lyon  T.  Granville  County,  120  N.  C.  237,  20 
S.  E.  929. 

The  general  rule  is  that  mandamus  is  the 
proper  remedy,  whenever  a  public  officer  has 
b^n  wrongfully  turned  out  of  his  office,  to 
restore  him  thereto.  Felts  v.  Memphis,  2 
Head.  650. 

The  writ  of  mandamus  lies  to  compel  the 
admission  or  restoration  of  an  anplicant  to 
toy  office  or  franchise  of  a  public  nature, 
whether  temporal  or  spiritual.  Dew  v. 
Sweet  Springs  Dist.  Judges,  3  Hen.  &  M.  1, 
3  Am.  Dec.  639. 

At  common  law  and  in  jurisdictions  where 
the  common  law  prevails,  except  so  far  as 
modified  by  statute,  mandamus  lies  to  com- 
pel the  restoration  or  admission  of  anyone 
entitled  to  any  oflice  or  franchise  of  a  pub- 
lie  nature,  whether  the  same  is  spiritual  or 
temporal.  Bradley  v.  McCrabb,  Dallam 
l»L.RJL(N.S.) 


(Tex.)  604,  approved  and  followed  in  Ban- 
ton  V.  Wilson,  4  Tex.  400. 

The  law  is  well  established  that  manda- 
mus is  the  proper  writ  to  restore  a  party  to 
an  office  from  which  he  has  been  illegally 
ousted.     Nelson   v.   Edwards,   55   Tex.   380. 

It  is  well  settled  that  mandamus  is  the 
proper  writ  to  restore  a  person  to  an  office 
from  which  he  has  been  illegally  ousted. 
Johnson  v.  Galveston,  11  Tex.  Civ.  App. 
469,  33  S.  W.  150. 

Mandamus  lies  to  reinstate  in  his  office 
a  person  clearly  entitled  thereto,  who  has 
been  improperly  removed.  Schmulbach  v. 
Speidcl,  60  VV.  Va.  663,  56  L.R.A.  922,  40 
S.  E.  424. 

Mandamus  lies  to  compel  the  admission  or 
the  restoration  to  office  of  a  person  who  has 
a  clear  legal  title  thereto.  Kline  v.  Mc- 
Kelvey,  57  W.  Va.  29,  49  S.  E.  896. 

>Iandamus  is  the  proper  remedy  to  re- 
store a  person  to  the  position  or  the  office 
from  which  he  has  been  illegally  removed. 
SUte  ex  rel.  Gill  v.  Watertown,  9  Wis.  254. 

Writs  of  mandamus  have  been  granted  to 
restore  to  their  offices  many  ditferent  of- 
ficials who  had  been  unlawfully  ousted. 
They  include: 

Mayors:  State  ex  rel.  Donnelly  v.  Teas- 
dale,  21  Fla.  652;  Miiliken  v.  Weatherford, 
54  Tex.  388,  38  Am.  Rep.  629;  Gillett  v. 
People,  13  Colo.  App.  553,  59  Pac.  72. 

Recorders:  R.  v.  Wells,  4  Burr.  1999; 
R.  V.  Ipswich  Corp.  2  Ld.  Raym.  1283;  The 
Protector,  Style,  447. 

Aldermen:  Doyle  v.  Raleigh,  89  N.  C. 
133,  45  Am.  Rep.  677;  R.  v.  Leicester,  4 
Burr.  2087;  R.  v.  Brecknock,  1  Kcble,  33; 
R.  V.  Jay,  3  Keble,  714;  R.  v.  Taylor,  3 
Salk.  231;  R.  v.  Doncaster,  Sayer,  37; 
Shriven's  Case,  2  Strange,  832. 

Common  councilmen:  Davenport  v.  Los 
Angeles,  140  Cal.  508,  80  Pac.  084;  State  ex 
rel.  McMahon  v.  New  Orleans,  107  La.  032, 
32  So. -22;  R.  v.  Liverpool,  2  Burr,  723; 
Earless  Case,  Carth.  173;  Williams's  Case, 
2  Keble,  558. 

Burgesses:  Bagg's  Case,  11  Coke,  93b; 
R.  V.  Lvme  Regis,  1  Dougl.  K.  B.  79;  R.  v. 
Gloucester,  Holt,  460;  R.  v.  Pomfrat,  10 
Mod,  107;  R.  V.  Vicars,  11  Mod.  214;  R.  v. 
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mil  tee,  and  that  the  clerk  do  not  call  his 
name  among  the  list  of  members  in  any  ac- 
tion, vote,  or  proceeding  of  the  council,  and 
that  he  be  not  allowed  to  take  part  in  any 
debate  on  any  question  which  may  come  be- 
fore the  board  of  aldermen."  It  was  held 
that  the  council  had  power  to  expel,  but  not 
power  to  suspend,  and  that  this  resolution 
of  council  was  equivalent  to  suspension;  and 
a  peremptory  writ  of  mandamus  was  allowed 
to  the  common  council  to  restore  the  relator 
to  the  exercise  of  his  lawful  rights  as  an 
alderman  and  member  of  that  body  from 
which  he  had  been  suspended  by  the  resolu- 
tion in  question. 

State  ex  rel.  Mason  v.  Pater  son,  35  N.  J. 
L.  190.  In  this  case  it  was  held  that  an  ap- 
pointment for  city  treasurer  by  less  than  a 


majority  of  the  whole  number  "of  aldermen 
was  unlawful  and  void,  and  thnt  tlie  trea* 
urer  who  had  been  ousted  by  such  illegal  act 
might  be  restored  to  his  office  by  a  writ  ot 
peremptory  mandamus.  It  was  contender 
that  quo  warranto  was  the  proper  remedy 
and  that  mandamus  was  not  the  proper  rem 
edy,  because  the  person  who  had  been  ap 
pointed  to  the  oflice  was  in  by  color  of  right 
But  the  court  said:  "This  is  not  the  ca^ 
of  attempting  to  oust  from  office  by  man 
danius  a  person  who  is  in  by  color  of  right 
There  is  no  right  here.  The  pretended  ^p 
pointment  is  a  mere  nullity.  There  was  n 
appointing  board,  and  those  who  attempted 
to  act  had  no  authority.  The  applicant  her 
is  clearly  still  in  office  by  legal  appointmeni 
and  the  effort  is  to  oust  him  without  lega 


174  N.  Y.  450,  95  Am.  St.  Rep.  590,  67  N.  E. 
78,  reversing  79  App.  Div.  82,  79  N.  Y.  Supp. 
710. 

In  People  ex  rel,  McLaughlin  v.  Police 
Comrs.  supra,  Parker,  Ch.  J.,  in  delivering 
the  opinion  of  the  court,  cited  People  ex 
rel.  Hodgkinson  v.  Stevens,  5  Hill,  CIG,  as 
holding  that,  where  the  title  to  an  office  is  in 
dispute,  the  proper  method  of  trying  it  is  by 
information  in  tne  nature  of  a  quo  warranto, 
and  not  by  mandamus;  and  pronounced  it  a 
leading  case  on  the  subject,  that  had  been 
cited  with  approval  in  nearly  all  the  cases 
in  which  the  (question  was  presented,  that 
have  followed  it. 

In  the  same  opinion.  Chief  Judge  Parker 
also  cited  Re  Gardner,  68  N.  Y.  467,  as  a 
case  in  which  it  was  said,  in  the  course  of 
the  opinion,  that  it  was  settled  at  a  very 
early  period  of  the  judicial  history  of  the 
state  "that,  when  a  person  is  already  an  of- 
ficer by  color  of  right,  the  court  will  not 
grant  a  mandamus  to  admit  another  person 
who  claims  to  have  been  duly  elected;  and 
that  the  proper  remedy  is  by  an  information 
in  the  nature  of  a  quo  warranto.  .  .  . 
This  doctrine  has  since  been  approved  and 
upheld  by  repeated  decisions,  and  has  be- 
come settled  law." 

Chief  Judge  Parker,  in  the  same  opinion, 
also  cited  Nichols  v.  MacLean,  101  N.  Y. 
520,  54  Am.  Rep.  730,  6  N.  E.  347,  and  quot- 
ed with  approval  the  statement  therein  of 
Andrews,  J.,  that  "the  courts  held  that  they 
would  not,  at  the  instance  of  a  person  out 
of  the  possession  of  an  office,  try  the  title  to 
the  office  by  mandamus  or  other  proceeding, 
but  would  leave  him  to  his  remedy  by  infor- 
mation." 

When  there  is  another  incumbent  in  an 
office  claimed  by  a  public  officer  who  applies 
for  a  reinstatement  after  having  been  re- 
moved, his  remedy  is  not  mandamus,  but 
quo  warranto.  People  ex  rel,  Baldwin  v. 
McAdoo,  110  App.  Div.  432,  96  N.  Y.  Supp. 
362. 

The  proper  remedy  in  the  state  of  New 
York  for  a  person  claiming  title  to  an  office 
where  it  is  held  by  another,  even  where  he 
has  been  improperly  removed  and  the  other 
has  been  unlawfullv  appointed  his  successor, 
19L.R.A.(N.S.) 


is  by  quo  warranto.  People  ex  rel.  Lazani 
V.  Sheehan,  128  App.  Div.  743,  113  N.  \ 
Supp.  230. 

Mandamus  will  not  lie  to  restore  a  wron| 
fully  removed  officer  to  his  office  when  it  ha 
been  filled  again  by  another  person  wh 
holds  it  under  color  of  right.  In  such 
case  quo  warranto  is  the  proper  remed' 
Ellison  V.  Raleigh,  89  N.  C,  125. 

He  who  seeks  admission  to  an  office  o 
cupied  by  .another  under  color  of  ri^ht 
not  entitled  to  a  mandamus,  but  must  see 
a  remedy  by  an  action  in  the  nature  of  qi 
warranto.  Lyon  v.  Granville  County,  1: 
N.  C.  237,  26  S.  E.  929. 

If  an  officer's  place  has  been  filled  by  a 
other  after  his  exclusion,  under  circur 
stances  indicating  that  the  removal  and  tl 
appointment  or  election  of  his  suceess< 
were  made  in  good  faith,  even  if  mistake 
ly  made,  mandamus  will  not  lie  to  resto 
the  former  officer  to  his  place,  but  he  w 
be  remitted  to  quo  warranto.  R,  v.  Oxfoi 
6  Ad.  &  El.  349. 

As  to  the  writ  of  mandamus,  we  ha^ 
said  Scott,  J.,  in  delivering  the  opinion  of  t 
court  in  Ewing  v.  Turner,  supra,  two  settl 
rules  as  to  public  offices  and  the  effects  a 
the  belongings  thereto,  the  one  that  mane 
mus  will  not  lie  to  try  title  to  a  public  offii 
and  the  other  that  it  will  lie  to  compel 
predecessor  to  deliver  to  his  successor  1 
books,  papers,  records,  money,  insignia,  a 
paraphernalia  thereof  when  the  relai 
shows  an  absolute  prima  facie  title, 
court  or  lawyer  of  to-day  would  for  a  n 
ment  controvert  these  two  well-settled  ru 
of  modern  jurisprudence. 

A  person  who  has  been  actually  exclu( 
from  an  office  which  he  claims,  in  which  i 
other  person  has  l)een  installed,  who  has  e 
since  discharged  the  duties  of  the  office  i 
der  color  of  law,  will  be  refused  a  mandan 
to  restore  him  to  office,  where  his  remo 
and  the  appointment  of  his  rival  depend 
on  the  construction  of  a  statute  so  ami 
uous  in  its  language  as  to  render  its  ini 
pretation  difficult.  People  ex  rel.  Dolnn 
Lane.  55  N.  Y.  217;  People  ex  rel.  Wren 
Goetting,  133  N.  Y.  669,  30  N.  E.  968, 
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should  not  prejudice  the  right  of  the  relator 
to  Msert  his  claim  for  right  of  salary  for 
the  period  intervening  between  his  removal 
and  restoration  in  any  appropriate  form  of 
tction,  nor  the  right  of  the  city  of  Chicago 
to  interpose  any  lawful  defense  thereto. 

Metsker  v.  Neally,  41  Kan.  122,  13  Am. 
St.  Rep.  269,  21  Pac.  206.  In  this  case  the 
mayor  of  the  city  of  Topeka  suspended  the 
city  engineer  and  placed  another  in  his  place, 
and  the  city  marshal  forcibly  deprived  the 
engineer  of  his  office  room,  books,  papers,  rec- 
ords, etc.,  and  prevented  him  from  exercis- 
ing the  duties  of  his  office.  A  peremptory 
writ  was  allowed.  In  the  opinion  it  is  said 
that,  "if  the  title  to  this  office  were  in  dis- 
pute, the  action  to  determine  it  would  prob- 
ably be  quo  warranto ;  but  it  is  admitted  that 


the  plaintiif  was  the  city  engineer  by  regu- 
lar appointment,  and  in  the  actual  and  law- 
ful possession  and  enjoyment  of  the  office. 
There  is  no  question  of  a  contested  election 
or  disputed  right  to  this  office,  except  as  it 
arises  from  the  suspension  alone.  The  plain- 
tiff, up  to  July  3d,  was  the  city  engineer  by 
undisputed  right.  Was  he  legally  or  illegal- 
ly suspended?  That  is  the  sole  question 
to  be  decided  in  this  action."  It  was  held 
that  mandamus  was  the  proper  remedy  to 
restore  him  to  his  office,  and  that,  if  the  sus- 
pension was  unaathorized,  there  was  no 
vacancy  to  fill. 

State  ex  rel.  Tyrrell  v.  Jersey  City,  26  N. 
J.  L.  636.  In  this  case  the  common  council 
resolved  that  "the  president  of  council  be 
directed  not  to  appoint  Tyrrell  on  any  com- 


by  any  court  of  the  United  States,  of  this 
state,  or  any  other  state,  to  imprisonment  in 
the  penitentiary,  his  office  or  place  is  va- 
cated from  the  time  of  the  sentence ;  and,  if 
the  judgment  is  reversed,  he  must  be  re- 
stored." This  statute  was  held  to  require 
that  the  restoration  be  made  immediately 
upon  reversal,  and  hence  that  it  may  be  com- 
pelled by  mandamus. 

F.  When  office  is  occupied  under  claim 
of  right. 

The  writ  of  mandamus  is  jthe  proper 
remedy  to  restore  to  his  office  a  municipal 
officer  unlawfully  removed,  provided  the  title 
to  the  office  is  not  in  dispute.  Delahanty  v. 
Warner,  75  111.  186,  20  Am.  Rep.  237. 

But,  after  an  officer  has  been  removed 
from  his  office,  and  a  successor  has  been  ap- 
pointed who  has  entered  upon  the  discharge 
of  the  duties,  and  is  actually  exercising  the 
powers  of  such  office  under  color  of  right  and 
claim  of  title  not  demonstrably  made  in  bad 
faith  and  wholly  unfounded,  the  general  rule 
ii  that  mandamus  will  not  lie  to  oust  the  in- 
cumbent and  restore  his  predecessor  until  the 
right  and  title  to  the  office  has  been  settled 
by  proceedings  in  the  nature  of  quo  warran- 
to. 

The  appropriate  use  of  the  remedies  (]uo 
warranto  and  mandamus  in  cases  of  amotion 
from  public  office,  according  to  the  court  in 
^tate,  Leeds,  Prosecutor,  v.  Atlantic  City, 
5i  N.  J.  L.  332,  8  L.R.A.  697,  19  Atl.  780, 
has  been  a  fruitful  source  of  discussion,  and 
the  result,  so  far  as  the  American  cases  are 
concerned,  is  contrariety  of  judicial  opinion 
and  practice. 

Mandamus  will  not  lie  to  try  the  title  to  a 
public  office.  Ewing  v.  Turner,  2  Okla.  04, 
35  Pa«.  951. 

It  is  well  settled  that  mandamua  will  not 
lie  to  try  a  disputed  title  to  an  office,  or  to 
^'ompel  the  admission  of  a  claimant  to  office 
tbe  title  to  which  is  in  dispute,  and  of  which 
^  has  never  had  the  possession  nor  dis- 
chtrged  the  duties.  Pratt  v.  Police  &  Fire 
<omr».  15  UUh,  1,  40  Pac.  747. 

The  rule  of  law  that  mandamus  will  not 
lie  to  try  the  title  to  a  public  office  is  so 
1»L.ILA.(N.S.) 


well  established  in  our  jurisdiction,  said 
Scott,  J.,  in  delivering  the  opinion  of  the 
court  in  Ewing  v.  Turner,  supra,  as  to  ad- 
mit of  no  controversy. 

If  an  office  is  occupied  by  one  under  color 
of  title,  mandamus  will  not  issue  to  admit  a 
different  claimant  to  such  office.  State  ex 
rel.  Goodnow  v.  Police  Comrs.  80  Mo.  App. 
206,  affirmed  in  184  Mo.  109,  71  S.  W.  215. 

When  a  person  is  in  actual  possession  of 
an  office  under  an  election  or  commission, 
and  is  exercising  its  duties  under  color  of 
right,  his  title  thereto  cannot  be  tried  or 
tested  on  mandamus.  Cripple  Creek  v.  Peo- 
ple, 19  Colo.  App.  399,  75  Pac.  603. 

Mandamus  is  never  issued  to  restore  a  re- 
moved officer  to.  his  office  when  the  office  has 
been  filled,  and  is  in  possession  of  another 
person  under  color  of  right.  People  ex  rel. 
Lockwood  V.  Scrugham,  20  Barb.  302;  this 
case  was  reversed  in  25  Barb.  216,  but  the 
reversal  left  the  proposition  stated  unaf- 
fected. 

It  is  so  well  settled  that  mandamus  will 
not  lie  to  try  the  title  to  an  office,  said  Scott, 
J.,  in  delivering  the  opinion  of  the  court  in 
Ewing  V.  Turner,  supra,  that  the  subject 
needs  no  discussion  here  or  elsewhere. 

When  an  office  is  already  filled  by  a  per- 
son holding  under  color  of  right,  mandamus 
will  not  issue  to  remove  him  and  admit  an- 
other claimant  to  such  office.  The  remedy 
in  such  a  case  is  quo  warranto.  St.  Louis 
County  Ct.  v.  Sparks,  10  Mo.  117,  45  Am. 
Dec.  355;  State  ex  rel.  Bland  v.  Rodman,  43 
Mo.  256. 

When  a  person  is  in  office  by  color  of 
right,  mandamus  will  not  lie  to  admit  an- 
other person  claiming  to  have  been  duly 
elected  to  such  office.  The  proper  remedy  in 
such  a  case  is  by  information  in  the  nature 
of  a  quo  warranto.  State  ex  rel.  Mason  v. 
Paterson,  35  N.  J.  L.  190. 

Mandamus  will  not  lie  when  the  title  to 
an  office  is  in  dispute;  but  the  proper  meth- 
od of  trying  it  is  by  information  in  the  na- 
ture of  a  quo  warranto,  which,  since  the  en- 
actment of  the  Code  of  Civil  Procedure  in 
the  state  of  New  York,  is  by  direct  ac- 
tion instituted  by  the  attorney  general. 
People  ex  rel.  McLaughlin  v.  Police  Comrs. 
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miitee,  and  that  the  clerk  do  not  call  his 
name  among  the  list  of  members  in  any  ac- 
tion, vote,  or  proceeding  of  the  council,  and 
that  he  be  not  allowed  to  take  part  in  any 
debate  on  any  question  which  may  come  be- 
fore the  board  of  aldermen."  It  was  held 
that  the  council  had  power  to  expel,  but  not 
power  to  suspend,  and  that  this  resolution 
of  council  was  equivalent  to  suspension;  and 
a  peremptory  writ  of  mandamus  was  allowed 
to  the  common  council  to  restore  the  relator 
to  the  exercise  of  his  lawful  rights  as  an 
alderman  and  member  of  that  body  from 
which  he  had  been  suspended  by  the  resolu- 
tion in  question. 

State  ex  rel.  Mason  v.  Paterson,  35  N.  J. 
L.  190.  In  this  case  it  was  held  that  an  ap- 
pointment for  city  treasurer  by  less  than  a 


majority  of  the  whole  number  of  aldermen 
was  unlawful  and  void,  and  that  tlie  trea^ 
urer  who  had  been  ousted  by  such  illegal  act 
might  be  restored  to  his  office  by  a  writ  o 
peremptory  mandamus.  It  was  contendet 
that  quo  warranto  was  the  proper  remedy 
and  that  mandamus  was  not  the  proper  rem 
edy,  because  the  person  who  had  been  ap 
pointed  to  the  office  was  in  by  color  of  right 
But  the  court  said:  *'Thi8  is  not  the  ca« 
of  attempting  to  oust  from  office  by  man 
damns  a  person  who  is  in  by  color  of  right 
There  is  no  right  here.  The  pretended  «p 
pointment  is  a  mere  nullity.  There  was  n 
appointing  board,  and  those  who  attempts 
to  act  had  no  authority.  The  applicant  her 
is  clearly  still  in  office  by  legal  appointment 
and  the  effort  is  to  oust  him  without  lega 


174  N.  Y.  450,  95  Am.  St.  Rep.  590,  67  N.  E. 
78,  reversing  79  App.  Div.  82,  79  N.  Y.  Supp. 
710. 

In  People  ex  rel.  McLaughlin  v.  Police 
Comrs.  supra,  Parker,  Ch.  J.,  in  delivering 
the  opinion  of  the  court,  cited  People  ex 
rel.  Hodgkinson  v.  Stevens,  6  Hill,  610,  as 
holding  that,  where  the  title  to  an  office  is  in 
dispute,  the  proper  method  of  trying  it  is  by 
information  in  the  nature  of  a  quo  warranto, 
and  not  by  mandamus ;  and  pronounced  it  a 
leading  case  on  the  subject,  that  had  been 
cited  with  approval  in  nearly  all  the  cases 
in  which  the  (juestion  was  presented,  that 
have  followed  it. 

In  the  same  opinion,  Chief  Judge  Parker 
also  cited  Re  Gardner,  68  N.  Y.  467,  as  a 
case  in  which  it  was  said,  in  the  course  of 
the  opinion,  that  it  was  settled  at  a  very 
early  period  of  the  judicial  history  of  the 
state  "that,  when  a  person  is  already  an  of- 
ficer by  color  of  right,  the  court  will  not 
grant  a  mandamus  to  admit  another  person 
who  claims  to  have  been  duly  elected;  and 
that  the  proper  remedy  is  by  an  information 
in  the  nature  of  a  quo  warranto.  .  .  . 
This  doctrine  has  since  been  approved  and 
upheld  by  repeated  decisions,  and  has  be- 
come settled  law." 

Chief  Judge  Parker,  in  the  same  opinion, 
also  cited  Nichols  v.  MacLean,  101  N.  Y. 
526,  64  Am.  Rep.  730,  5  N.  E.  347,  and  quot- 
ed with  approval  the  statement  therein  of 
Andrews,  J.,  that  "the  courts  held  that  they 
would  not,  at  the  instance  of  a  person  out 
of  the  possession  of  an  office,  try  the  title  to 
the  office  by  mandamus  or  other  proceeding, 
but  would  leave  him  to  his  remedy  by  infor- 
mation." 

When  there  is  another  incumbent  in  an 
office  claimed  by  a  public  officer  who  applies 
for  a  reinstatement  after  having  been  re- 
moved, his  remedy  is  not  mandamus,  but 
quo  warranto.  People  ex  rel.  Baldwin  v. 
McAdoo,  110  App.  Div.  432,  96  N.  Y.  Supp. 
362. 

The  proper  remedy  in  the  state  of  New 
York  for  a  person  claiming  title  to  an  office 
where  it  is  held  by  another,  even  where  he 
has  been  improperly  removed  and  the  other 
has  been  unlawfully  appointed  his  successor, 
19L.R.A.(N.S.) 


is  by  quo  warranto.  People  ex  rel.  Lazani 
V.  Sheehan,  128  App.  Div.  743,  113  N.  ^ 
Supp.  230. 

Mandamus  will  not  lie  to  restore  a  wron^ 
fully  removed  officer  to  his  office  when  it  hfl 
been  filled  again  by  another  person  wh 
holds  it  under  color  of  right.  In  such 
case  quo  warranto  is  the  proper  remed' 
Ellison  V.  Raleigh,  89  N.  C.  126. 

He  who  seeks  admission  to  an  office  a 
cupied  by  .another  under  color  of  right 
not  entitled  to  a  mandamus,  but  must  sec 
a  remedy  by  an  action  in  the  nature  of  qv 
warranto.  Lyon  v.  Granville  County,  li 
N.  C.  237,  26  S.  E.  929. 

If  an  officer's  place  has  been  filled  by  a 
other  after  his  exclusion,  under  circuit 
stances  indicating  that  the  removal  and  t1 
appointment  or  election  of  his  success) 
were  made  in  good  faith,  even  if  mistake 
ly  made,  mandamus  will  not  lie  to  resto 
the  former  officer  to  his  place,  but  he  wi 
be  remitted  to  quo  warranto.  R.  v.  Oxfoi 
6  Ad.  &  £1.  349. 

As  to  the  writ  of  mandamus,  we  hai 
said  Scott,  J.,  in  delivering  the  opinion  oft 
court  in  Ewing  v.  Turner,  supra,  two  settl 
rules  as  to  public  offices  and  the  effects  ai 
the  belongings  thereto,  the  one  that  mand 
mus  will  not  lie  to  try  title  to  a  public  offi* 
and  the  other  that  it  will  lie  to  compel 
predecessor  to  deliver  to  his  successor  t 
books,  papers,  records,  money,  insignia,  a 
paraphernalia  thereof  when  the  relat 
shows  an  absolute  prima  facie  title.  J 
court  or  lawj'er  of  to-day  would  for  a  n 
ment  controvert  these  two  well -settled  ru 
of  modern  jurisprudence. 

A  person  who  has  been  actually  exclu^ 
from  an  office  which  he  claims,  in  which  i 
other  person  has  been  installed,  who  has  e^ 
since  discharged  the  duties  of  the  office  i 
der  color  of  law,  will  be  refused  a  mandan 
to  restore  him  to  office,  where  his  renio' 
and  the  appointment  of  his  rival  depend  \ 
on  the  construction  of  a  statute  so  amlj 
U0U8  in  its  language  as  to  render  its  int 
prctation  difficult.  People  ex  rel.  Dolan 
Lane,  55  N.  Y.  217;  People  ex  rel.  Wren 
Goetting,  133  N.  Y.  669,  30  N.  E.  968, 
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authority.     He  has  a  right  to  this  remedy  , 
br  mandamus." 

State,  Leeds.  Prosecutor,  v.  Atlantic  Cit}', 
52  X.  J.  L.  332,  8  L.R.A.  697,  19  Atl.  780. 
Jn  this  case  it  is  held  that,  'Svhi^re  a  man- 
damus is  applied  for  to  comp?l  a  corpora- 
tion to  restore  relator  to  an  office  to  which 
he  is  prima  facie  entitled,  the  incumbent 
h  not  a  necessary  party  to  the  allowance  of 
a  peremptory  mandamus." 

Com.  ex  rel.  O'Brien  v.  Gibbons,  196  Pa. 
97,  46  Atl.  313:  "Where  there  is  no  con- 
test as  to  a  school  director's  original  title  to 
his  seat  under  a  valid  election,  but  only  as 
to  the  legality  of  his  ouster  for  alleged  wil- 
ful absence  from  meetings,  the  remedy  of 
the  director  is  mandamus  to  prevent  his 
further  unlawful  exclusion.    The  remedy  by 


quo  warranto  against  the  person  chosen  to 
succeed  him  does  not  apply."  In  the  opin- 
ion it  is  said:  "There  is  no  contest  as  to 
the  relator's  original  title  to  his  seat  under 
a  valid  election,  but  only  as  to  the  legality 
of  his  ouster.  If  this  was  not  valid,  he  never 
has  been  ousted  at  all,  and  mandamus  is  the 
proper  remedy  to  prevent  his  further  unlaw- 
ful exclusion.  We  have  nothing  to  do  with 
the  title  of  his  alleged  successor,  who  was 
apparently  elected  by  the  board  to  fill  a 
vacancy  that  did  not  exist.  This  cannot  af- 
fect the  relator.  He  was  admittedly  elected 
to  the  office,  has  never  been  out  of  it  in  con- 
templation of  law,  and  the  mandamus  sim- 
ply compels  the  respondents  to  recognize  his 
established  right." 

Pratt  V.  Police  &  Fire  Comrs.  15  Utah,  1, 


firming  29  N.  Y.  S.  R.  286,  8  N.  Y.  Supp. 
742. 

Where  a  clerk  of  a  parish  has  been  re- 
moved from  his  office  by  the  judge  of  the  dis- 
trict court,  and  compelled  to  surrender  the 
records  and  papers  of  his  office  to  a  succes- 
sor appointed  to  said  office,  a  mandamus  will 
not  lie  to  restore  him  when  the  successor  is 
actually  filling  his  place;  but  he  will  be 
relegated  to  his  remedy  in  the  nature  of  quo 
warranto.  State  v.  Dunlap,  5  Mart.  (La.) 
271. 

The  Louisiana  supreme  court,  in  State 
r.  Dunlap,  supra,  in  refusing  a  mandamus  to 
a  clerk  of  a  parish  who  alleged  that  he  had 
bpen  removed  by  the  district  judge  and  com- 
pelled by  force  "to  surrender  the  records  and 
papers  of  his  office  to  a  successor  appointed 
by  said  judge,  who  had  been  made  a  party 
to  the  proceeding,  said:  "The  clerk  cannot 
be  considered  as  removed,  for  this  court 
alone  has  power  of  removing  him.  The  facts 
sworn  to  present  only  a  case  of  disturbance. 
If  it  does  really  exist,  the  deponent  has  his 
remedy  in  the  ordinary  course  of  justice, 
by  an  action  for  damages,  and  the  intruder 
may  be  ousted  by  a  writ  of  quo  warranto. 
It  is  true,  in  a  -case  like  the  present,  an 
«>fficer  is  commonly  reinstated  by  a  writ  of 
mandamus.  But  it  cannot  be  believed  that, 
if  the  present  incumbent  be  declared  by  a 
proper  judgment  to  have  been  illegally 
placed  in  an  office  which  was  not  vacant,  the 
eonrt  of  the  seventh  district  will  prevent  the 
defendant  from  acting.  Were  we  to  proceed 
in  a  summary  mode,  by  the  process  of  man- 
damus, we  would  take  original  cognizance,  in 
an  extraordinary  manner,  of  a  right  to  office, 
<i>nte8ted  by  two  persons, — a  right  which  may 
effectually,  though  less  speedily,  be  asserted 
in  the  ordinary  course  of  justice.  The  rule 
must  be  discharged." 

The  reason  why  mandamus  will  not  issue 
U>  admit  to  an  office  a  person  claiming  title 
theivto,  when  it  is  also  claimed  by  another 
under  color  of  right,  is  because  the  adverse 
claimant  has  no  opportunity  to  be  heard  in 
defense  of  his  right.  State  ex  rel.  Clarke 
V.  Board  of  Health,  49  N.  J.  L.  349,  8  Atl. 

When  there  JB  a  serious  question  as  to  the 
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title  to  an  office  from  which  the  applicant 
for  mandamus  has  been  removed  and  of 
which  another  party  is  possessed,  mandamus 
ought  not  to  be  granted  because  the  incum- 
bent of  the  office  has  no  opportunity  to  be 
heard.  People  ex  rel.  Dolan  v.  Lane  and 
People  ex  rel.     Wren  v.  Goetting,  supra. 

In  the  opinion  of  the  court,  Parker,  Ch. 
J.,  writing,  in  People  ex  rel.  McLaughlin  v. 
Police  Comrs.  174  N.  Y.  460,  96  Am.  St.  Rep. 
696,  67  N.  E.  78,  reversing  79  App.  Div. 
82,  79  N.  Y.  Supp.  710,  approval  was  given 
to  the  language  of  Gray,  J.,  in  People  ex  rel. 
Wren  v.  Goetting,  supra,  in  which  he  said: 
"There  is,  however,  this  insuperable  objec- 
tion to  the  maintenance  of  this  proceeding 
by  the  appellant:  That  mandamus  is  not 
the  proper  remedy  in  such  a  case.  The  office 
claimed  is  filled  by  another  person,  holding 
under  color  of  right,  and  the  question  of 
the  title  to  the  office  turns  upon  the  construc- 
tion of  statutory  provisions.  It  would  be 
highly  inappropriate  to  determine  such  a 
question  in  a  mandamus  proceeding.  The 
appropriate  remedy,  and  an  adeouate  one, 
is  by  information  in  the  nature  of  quo  war- 
ranto, in  which  proceeding  the  incumbent  of 
the  office  can  be  heard  in  his  own  behalf  up- 
on the  disputed  question.  The  rule  must  be 
regarded  as  well  established  by  frequent  de- 
cisions in  the  courts  of  this  state  that  the 
writ  of  mandamus  should  be  refused  to  aid 
the  admission  of  a  claimant  into  an  office, 
already  filled  under  color  of  law,  and  when 
the  title  to  it  presents  a  disputable  question. 
.  .  .  High,  in  his  work  on  Extraordinai-y 
Remedies  (§  49),  considers  such  a  rule  to  be 
'established  by  an  overwhelming  current  of 
authority.* " 

Usually  a  title  to  a  public  office  will  not 
be  settled  in  mandamus  proceedings;  but, 
when  a  person  is  in  office  de  jure  and  de 
facto,  and  is  interfered  with  by  one  plainly 
without  title,  mandamus  is  the  proper  reme- 
dy to  settle  the  title.  Lawrence  v.  Hanley, 
84  Mich.  399,  47  N.  W.  763. 

Although  in  most  cases  quo  warranto 
is  the  proper  and  appropriate  remedy  to  test 
the  right  to  hold  an  office,  the  exigencies  of 
a  particular  case,  and  the  public  necessity, 
may  often  require  a  more  speedy  determina- 
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49  Pac.  747.  In  this  case  the  chief  ol  police 
of  the  city  of  Salt  Lake  had  been  removed 
from  office  by  the  board  of  police  and  fire 
commissioners,  and  another  person  had  been 
appointed  in  his  place,  and  had  taken  posses- 
sion and  was  discharging  the  duties  of  the 
office.  It  was  held  that  the  board  had  no 
authority  to  dismiss  him  without  charges 
and  without  a  hearing;  and  that,  "where  a 
person  has  been  in  the  actual  and  lawful 
possession  of  an  office,  received  and  enjoyed 
the  emoluments  thereof,  ia  entitled  to  the 
office  de  jure,  and  is  unlawfully  removed, 
mandamus  is  the  appropriate  remedy  to  re- 
store the  de  jure  officer  to  his  office,  and  it 
is  not  necessary  to  resort  to  quo  warranto, 
even  though  the  office  be  in  the  possession  of 
another." 


Schmulbach  v.  Speidel,  50  W.  Va.  553,  55 
L.R.A.  022,  40  S.  £.  424:  "Mandamus  lies 
to  correct  an  improper  amotion  from  office, 
and  to  restore  to  the  full  enjoyment  of  his 
franchise  a  person  who  has  been  improperly 
deprived  thereof;  and,  when  one  has  been 
wrongfully  deprived  of  his  office  by  the  il- 
legal appointment  of  another,  the  writ  lie« 
to  compel  his  restoration  though  the  person 
appointed  in  his  stead  be  in  posacssion  de 
facto.'* 

SUte  ex  rel.  Gill  v.  Watertown,  9  Wis. 
254.  In  this  case  a  peremptory  writ  of  man- 
damus was  allowed  to  restore  the  relator 
to  the  office  of  superintendent  of  schools 
from  which  he  had  been  improperly  removed. 
Held,  "mandamus  is  the  proper  remedy  to 
restore  a  party  to  the  possession  of  an  of- 


tion  of  the  controversy;  and,  when  such  is 
the  case,  resort  may  be  had  to  mandamus. 
Ibid. 

Where  the  relator's  title  to  an  office  from 
which  he  had  been  excluded  was  in  dis- 
pute, but  was  established  by  the  judgment 
of  a  court  of  competent  jurisdiction  after 
a  contest  in  the  nature  of  quo  warranto, 
mandamus  lies  to  admit  him  to  the  office 
notwithstanding  it  is  filled  de  facto  by  the 
rival  claimant  who  was  defeated  in  the  an- 
tecedent proceedings.  State,  Leeds,  Prosecu- 
tor, V.  Atlantic  City,  62  N.  J.  L.  332,  8 
L.R.A.  697,  19  AU.  780. 

In  Harwood  v.  Marshall,  9  Md.  83,  the 
court  held  that  a  writ  of  mandamus  might 
issue  to  put  an  officer  in  possession  of  an 
office  to  which  he  had  been  duly  elected  or 
appointed,  notwithstanding  he  had  not  filled 
it  before,  and  it  was  in  possession  of  an- 
other person  claiming  title  to  it;  and  this 
ruling  was  made  upon  the  ground  that  quo 
warranto,  or  an  information  in  that  nature, 
did  not  aflford  an  adequate  and  complete  le- 
gal remedy,  because  it  would  merely  deter- 
mine the  title  without  necessarily  giving 
possession  of  the  office. 

Mandamus  is  the  proper  remedy  to  admit 
to  an  office  a  person  having  a  clear  legal 
right  thereto  when  there  is  no  disputed  ques- 
tion of  fact  and  his  title  depends  altogether 
upon  pertinent,  statutory,'  and  constitu- 
tional provisions  of  law,  notwithstanding  an- 
other person  has  actual  possession  of  the 
office,  since  the  latter  has  neither  color  of 
right  thereto,  nor  is  he  an  officer  de  facto. 
People  ex  rel.  Howard  v.  Erie  County,  42 
App,  Div.  510,  69  N.  Y.  Supp.  476,  affirming 
26  Misc.  233,  56  N.  Y.  Supp.  318. 

When  a  person  has  had  actual  and  law- 
ful possession  of  an  office,  and  has  a  clear 
legal  title  to  it,  and  has  been  unlawfully 
removed  from  it,  mandamus  is  an  appropri- 
ate remedy  to  restore  him  to  his  office ;  and 
it  is  not  necessary  to  resort  to  quo  warranto, 
even  though  the  office  is  in  possession  of  an- 
other person.  Pratt  v.  Police  &  Fire  Comrs. 
16  Utah,  1,  49  Pac.  747. 

When  a  municipal  officer  having  a  clear 
legal  title  to  his  office  is  illegally  ousted, 
and  another  unlawfully  appointed  to  serve 
19L.R.A.(N.8.) 


in  his  place,  a  writ  of  mandamus  to  rein- 
state him  is  a  proper  and  appropriate  reme- 
dy, notwithstanding  the  office  is  in  actual 
possession  of  his  illegally  appointed  succes- 
sor. Schmulbach  v.  Speidel,  50  W.  Va.  653, 
65  L.R.A.  922,  40  S.  E.  424. 

It  has  often  been  judicially  declared,  said 
the  court  in  Kline  v.  McKelvey,  57  W.  Va. 
29,  49  S.  E.  896,  that  mandamus  is  a  proper 
remedy  for  the  trial  of  a  title  to  office,  and 
will  lie  where  there  is  no  other  appropriate 
remedy,  because  it  is  more  speedy  and  there- 
fore a  more  adequate  remedy;  but  it  has 
often,  on  the  contrary,  been  more  generally 
declared  that  mandamus  is  not  the  proper 
remedy  for  the  trial  of  a  title  to  office.  For 
the  purposes  of  this  case,  it  suffices  to  say 
that  the  writ  of  mandamus  is  the  proper 
remedy  for  the  admission  or  restoration  to 
office  of  one  who  holds  a  clear  l^al  prima 
facie  right  to  it.  Upon  this  proposition  all 
the  authorities  agree;  no  case  decided  by 
this  court  seems  to  stop  short  of  it. 

As  it  did  not  appear  in  the  case  of  State 
ex  rel.  Gill  v.  Watertown,  9  Wis.  254,  that 
any  other  person  had  been  appointed  to  fill 
the  office  to  which  the  relator  sought  to  be 
restored  by  mandamus,  the  question  whether 
he  would  be  bound  to  proceed  by  quo  war- 
ranto in  the  first  instance  the  court  did  not 
deem  it  necessary  to  determine. 

In  the  case  of  People  ex  rel.  McLaughlin 
V.  Police  Comrs.  supra,  reference  was  made 
by  Parker,  Ch.  J.,  in  delivering  the  opinion 
of  the  court,  to  dicta  in  several  cases  sug- 
gesting an  exception  to  the  general  rule  that 
mandamus  will  not  lie  where  someone  is  ac- 
tually in  possession  of  the  office  under  color 
of  right,  namely,  except  where  there  is  no 
serious  question  as  to  the  title  to  the  office; 
and  it  was  said  that  such  exceptions,  if  once 
created,  would  destroy  the  rule  itself,  and 
irender  uncertain  that  which  is  now  certain. 
In  every  one  of  those  cases,  said  the  chief 
judge,  the  court  held  that  mandamus  would 
not  lie.  That  was  the  point  of  each  decision, 
and  nothing  else  would  decidp  it.  The  fact 
that,  in  addition  to  so  deciding,  the  court 
in  several  cases  in  the  course  of  its  argu- 
ment made  use  of  the  expression  that  a  writ 
of  mandamus  would  not  issue  where  there 
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fice  from  which  he  has  been  illegally  ro- 
moved."  In  the  opinion  it  is  said:  "But 
it  is  objected  in  the  return  that  the  council 
csnnot  restore  the  relator  because  they  have 
not  the  power  of  appointment,  but  that  this 
power  belongs  to  the  school  commissioners. 
But  clearly  it  is  not  an  appointment  that 
the  relator  seeks,  or  is  entitled  to,  if  he  has 
been  illegally  removed.  If  it  was  to  be  an 
appointment  by  the  appointing  power,  it  is 
Tery  certain  that  this  court  could  not  con- 
trol its  discretion  or  compel  it  to  appoint 
BJiy  particular  person.  But  this  proceeding 
is  based  on  an  entirely  different  theory.  Its 
claim  is  that  the  relator  does  not  need  any 
appointment,  but  that  his  title  is  and  has 
been  complete  and  perfect  to  the  office  all 
the  time,  and  he  asks  that  the  council  which 


has,  without  authority,  removed  him  from 
that  to  which  he  is  entitled,  shall  retrace 
its  illegal  steps,  vacate  its  proceedings,  and 
remove  the  obstacles  which  it  has  unlawfully 
placed  in  his  way.  He  does  not  ask  them  to 
appoint  him,  but,  by  vacating  their  unau- 
thorized proceedings  against  him,  to  restore 
him  to  that  to  which  he  is  already  appoint- 
ed. Their  return  that  the  power  of  appoint- 
ment belongs  to  the  school  commissioners 
is  no  answer  to  this  demand.  The  demurrer 
is  sustained,  and  the  premptory  writ  award- 
ed." 

But  it  is  contended  that  the  relator  has  a 
remedy  by  injunction,  and  that  a  remedy  in 
equity  is  a  remedy  in  the  ordinary  course  of 
the  law  within  the  inhibition  of  §  6744,  Rev. 
Stat.,  that  "the  writ  must  not  be  issued  in 


vas  a  serious  question  in  regard  to  the  title, 
is  Dot  entitled  to  affect  the  decision  where 
it  is  not  necessary  to  the  decision,  and  the 
expression  is  clearly  obiter. 

At  an  early  period  it  was  established*  ac- 
cording to  the  court  in  State,  Leeds,  Prose- 
cutor, V.  Atlantic  City,  supra,  by  the  court 
of  King's  bench,  that  quo  warranto,  and  not 
mandamus,  is  the  proper  remedy  when  an 
office  is  full  de  facto;  and  it  is  likewise 
to  be  gathered  from  the  English  cases  that 
in  office  is  deemed  full  de  facto  whenever  a 
person  elected  has  been  admitted  to  it, 
whether  the  election  was  or  was  not  of  such 
a  character  that  it  could  be  supported  at 
law.  Buty  while  it  is  true  that  the  illegali- 
tv  of  the  election  by  virtue  of  which  an  in- 
cumbent has  gained  entrance  to  an  office  does 
not  prevent  the  office  from  beinir  full  of  him 
de  facto,  it  is  also  to  be  noted  that  from 
the  earliest  periods  it  has  been  held  requisite 
that  the  illegality  in  question  must  be  con- 
listeot  with  honesty  of  purpose.  Elec- 
tions based  upon  mistakes  of  fact  or 
misconceptions  of  law  may  impart  a  color 
of  right  which  will  bar  the  allowance  of  a 
mandamus,  but  palpable  disregard  of  law 
raiders  the  action  by  which  an  office  i^  seized 
merely  eolorablCy  and  in  a  clear  case  will  be 
brushed  aside  as  affording  no  obstruction  to 
the  exercise  of  a  plain  lep^l  duty.  The  dis- 
tinction thus  early  indicated  has  become 
incorporated  in  the  modem  English  rule 
upon  this  subject,  which  is  statai  by  Mr. 
Shortt   (Mandamus,   122). 

In  this  country,  the  courts  of  New  York 
sre  said,  in  State,  Leeds,  Prosecutor,  v. 
Atlantic  City,  supra,  to  hiave  adopted  the 
English  rule  without  substantial  change,  and 
that  a  similar  course  has  been  followed  in 
Connecticut;  but  that  other  state  courts,  on 
the  contrary,  notably  those  of  Massachu- 
Ktts,  have  relaxed  the  rigidity  of  the  Eng- 
lish rule,  and,  to  a  certain  extent,  permit  the 
right  to  an  office  actually  filled  to  be  tried 
upon  an  alternative  mandamus.  In  this 
»tate,  continued  the  court,  so  far  as  any  ex- 
pression of  judicial  sentiment  is  to  be  found, 
it  is  favorable  to  retain  the  distinction  upon 
*hich  the  English  rule  is  founded;  that  is, 
that  quo  warranto,  and  not  mandamus,  is 
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the  remedy  in  all  cases  in  which  an  office 
is  full  de  facto,  excepting  only  those  cases 
in  which  the  office  has  been  filled  by  pro- 
ceedings palpably  without  legal  warrant. 
That  that  rule,  in  its  rigidity,  is  applicable 
only  to  cases  in  which  a  relator  clearly  out 
of  office  de  facto  is  seeking  to  oust  an  in- 
cumbent who  is  clearly  in.  In  such  cases  the 
reason  for  the  rule  makes  the  fullness  of  the 
office  de  facto  the  test  as  to  whether  ^quo 
warranto  is  or  is  not  the  only  remedy. 

There  is,  however,  a  class  of  cases  in 
which  this  reason  for  the  rule  is  wanting. 
It  is  those  cases  in  which  the  facts  before  the 
court,  or  within  its  judicial  knowledge,  show 
that  the  relator  was  in  office  de  jure  et  de 
facto,  and  that  the  defendant,  while  claim- 
ing to  be  in  de  facto,  can  make  no  claim  to 
be  in  (i«  jure.  Here  the  relator  is  not  called 
upon  to  test  the  title  to  the  office,  for  that 
is  not  in  dispute.  The  office  is  not  de  facto 
full  against  hiih,  unless  by  his  conduct  he 
elects  to  consider  himself  out.  In  contem- 
plation of  law,  his  title  to  the  office  de  jure 
draws  to  it  the  possession  de  facto,  as  in 
cases  where  simultaneous  acts  of  occupancy 
are  exercised  by  contestants  over  a  legal 
title.  In  such  cases  there  is  nothing  to  be 
tried  by  quo  warranto.  The  law  being  set- 
tled, and  the  facts  undisputed,  the  duty  of 
the  court  is  clear. 

The  rule  that,  upon  the  application  for  a 
mandamus,  of  a  person  out  of  possession  of 
an  office  filled  by  another,  the  writ  will  be 
refused  and  such  person  will  be  left  to  his 
remedy  by  quo  warranto,  does  not  apply  to 
clerks  or  employees  in  public  office  who  have 
been  unlawfully  removed  from  their  position 
by  their  superiors.  People  ex  rel.  Drake  ▼. 
Sutton,  88  Hun,  173,  34  N.  Y.  Supp.  487. 

Mandamus  is  the  proper  remedy  to  rein- 
state in  his  office  a  clerk  of  a  county  court 
improperly  removed  therefrom,  although  his 
successor  has  been  appointed.  Hardin  Coun- 
ty Ct.  V.  Hardin,  Peck  (Tenn.)  291. 

Mandamus  lies  to  restore  to  his  office  a 
clerk  of  a  district  court  having  a  clear  le- 
gal title  thereto  and  unlawfully  ousted  there- 
from, fiotwitlistanding  another  person  has 
been  appointed  to,  and  is  filling,  the  office 
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a  case  where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  the  law." 
Freonv.  Carnage  Co.  42  Ohio  St.  30,  61 
Am.  Rep.  794 ;  State  ex  rel.  Bross  v.  Car- 
penter, 61  Ohio  St.  83,  46  Am.  St.  Rep.  556, 
37  N.  E.  261;  Cincinnati  Volksblatt  Co.  v. 
Hoffraeister,  62  Ohio  St,  189,  48  L.R.A.  732, 
78  Am.  St.  Rep.  707,  66  N.  E.  1033.  The 
allowance  of  the  writ  always  was  in  the  dis- 
cretion of  the  court,  and  its  discretion  some- 
times was  controlled  by  the  existence  of  a 
remedy  in  equity ;  but,  respecting  the  juris- 
diction of  the  court,  such  a  remedy  never 
was  a  remedy  at  law.  However,  §  2,  art.  14, 
of  the  Constitution,  provides  for  the  aboli- 
tion of  the  distinct  forms  of  action  at  law, 
and  for  the  administration  of  justice  by  a 
uniform  mode  of  proceeding,  without  refer- 


ence to  any  distinction  between  law  and 
equity;  and,  if  there  is  a  remedy  under  the 
Code,  it  is  in  the  ordinary  course  of  the  law. 
But  there  is  no  such  remedy  in  equity.  In 
the  fipinion  in  Re  Sawyer,  124  U.  S.  200, 
210,  31  L.  ed.  402,  405,  8  Sup.  Ct.  Rep.  482, 
487,  Mr.  Justice  Gray  reviews  the  author!- 
ites,  and  says:  "The  office  and  jurisdiction 
of  a  court  of  equity,  unless  enlarged  by  ex- 
press statute,  are  limited  to  the  protection 
of  rights  of  property.  It  has  no  jurisdiction 
over  the  prosecution,  the  punishment,  or  the 
pardon  of  crimes  or  misdemeanors,  or  over 
the  appointment  and  removal  of  public  offi- 
cers. To  assume  such  a  jurisdiction,  or  to 
sustain  a  bill  in  equity  to  restrain  or  relieve 
against  proceedings  for  the  punishment  of 
otfenses,  or  for  the  removal  of  public  officers. 


under  color  of  right.  Bradley  v.  McCrabb, 
Dallam  (Tex.)  504. 

The  writ  of  mandamus  is  the  proper  reme- 
dy to  restore  an  illegally  ousted  clerk  of  a 
district  court  to  his  office,  although  an- 
other person  has  been  appointed  in  his  place. 
Dew  V.  Sweet  Springs  Dist.  Judges,  3  Hen. 
&  M.  1,  3  Am.  Dec.  639. 

When  an  employee  in  a  municipal  or 
couQty  office,  as  distinguished  from  a  pub- 
lic officer, — that  is,  from  the  incumbent  of 
an  office  created  by  the  people  or  the  legis- 
lature,— is  removed  from  his  position,  he 
may  test  his  right  to  be  reinstated  in  an  ap- 
plication for  a  mandamus,  notwithstanding 
another  person  has  been  appointed  in  his 
place  and  is  performing  the  duties  and  re- 
ceiving the  salary  attached  thereto.  People 
ex  rel.  O'Toole  v.  Hamilton,  98  App.  Div. 
59,  90  N.  Y.  Supp.  547,  affirming  44  Misc. 
577,  90  N.  Y.  Supp.  97;  People  ex  rel.  Cork- 
hill  v.  McAdoo,  98  App.  Div.  312,  90  N.  Y. 
Supp.  089. 

A  municipal  employee,  as  distinguished 
from  a  municipal  officer,  is  entitled  to  the 
remedy  by  mandamus  to  reinstate  him  in  an 
office  from  wliich  he  has  been  unlawfully  re- 
moved, notwithstanding  the  office  is  held  by 
another  person.  But  a  municipal  officer, — 
that  is,  one  charged  with  the  performance 
of  original,  independent,  or  governmental 
duties  as  contradistinguished  from  a  mere 
employment,— if  wrongfully  removed  from 
his  office,  must  resort  for  reinstatement, 
when  another  person  is  an  occupant  thereof 
claiming  under  color  of  right,  to  quo  war- 
ranto; and  is  not  entitled  to  mandamus. 
People  ex  rel.  Hoefle  v.  Cahill,  188  X.  Y. 
489,  81  N.  E.  453,  reversing  116  App.  Div. 
885,  102  N.  Y.  Supp.  326. 

It  is  no  defense  to  the  application  of  a 
police  officer  who  has  been  wrongfully  re- 
moved, for  a  mandamus  to  reinstate  him, 
that  another  person  has  been  appointed  to 
and  is  filling  the  relator's  place.  People  ex 
rel.  Beaty  v.  Board  of  Police,  9  Abb.  Pr. 
257. 

Mandamus  is  properly  refused  to  reinstate 
a  city  employee  when  another  is  holding  his 
position  under  color  of  right,  and  when  tlie 
illegality  of  his  removal  is  not  clear,  but 
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depends  upon  questions  of  statutory  con- 
struction which  are  doubtful.  Re  Hardv,  17 
Misc.  667,  41  N.  Y.  Supp.  469;  People  ex  rel. 
Brymer  v.  Scannel,  22  Misc.  298,  49  X.  Y. 
Supp.  1096. 

VI.  Basic  requirements. 

a.  Clear  legal  right  to  offiee. 

The  writ  of  mandamus  will  not  issue  un- 
less there  is  a  clear  and  specific  legal  right 
to  be  enforced  by  it.  Swartz  v.  Large.  47 
Kan.  304,  27  Pac.  993. 

To  entitle  a  removed  officer  to  restora- 
tion to  his  oflice  by  writ  of  mandamus  upon 
the  ground  that  he  has  been  illegally  re- 
moved therefrom,  he  is  bound  to  show  that, 
prior  to  his  removal,  he  was  lawfully  an  in- 
cumbent of  such  office  bv  a  clear  legal  title. 
Stott  V.  Chicago,  205  111.  281,  68  N.  E.  736, 
affirming  98  111.  App.  105;  Moon  v.  Cham- 
paign, 214  111.  40,  73  N.  E.  408;  Kenneally 
V.  Chicago,  220  III.  485,  77  N.  E.  155. 

That  he  was  eligible,  and  had  a  constitu- 
tional right  to  exercise  the  powers  and  dis- 
charge the  duties  of  the  office.  Jefferson 
County  Justices  v.  Clarke,  1  T.  B.  Mon.  82: 
Spencei^  County  Justices  v.  Harcourt,  4  B. 
Mon.  499. 

He  is  bound  to  show  at  least  a  prima 
facie  title  to  the  office  he  claims.  State  e.\ 
rel.  McDermott  v.  Kenny,  45  N.  J.  L.  251 ; 
State  ex  rel.  Clarke  v.  Board  of  Health, 
49  N.  J.  L.  349,  8  Atl.  509. 

He  must  show,  affirmatively  a  clear  le- 
gal right  to  immediate  possession  of  the 
office.  People  ex  rel.  Dolan  v.  Lane,  55  N. 
Y.  217;  People  ex  rel.  Wren  v.  Goetting, 
133  N.  Y.  5(>9,  30  N.  E.  968,  affirming  29 
X.  Y.  S.  R.  286,  8  N.  Y.  Supp.  742. 

If  he  was  summarily  removed  without  no- 
tice or  opportunity  to  be  heard,  it  must  ap- 
pear that  his  removal  was  in  violation  of 
some  statute  law  having  application  to  his 
office  at  the  time  of  his  removal.  People  ex 
rel.  Terry  v.  Keller,  158  N.  Y.  187,  52  N.  E. 
1107. 

To  entitle  a  removed  officer  to  reinstate- 
ment by  mandamus  in  the  office  from  which 
he  had  been  removed,  on  the  ground  that  his 
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14  to  invade  the  domain  of  the  courts  of  com- 
mon law,  or  of  the  executive  and  adminis- 
tratire  departmeht  of  the  government." 

In  ReemeliD  v.  Mosby,  47  Ohio  St.  670,  26 
X.  E.  717,  it  is  held:  "The  remedy  by  in- 
junction may  be  employed  by  the  incumbent 
of  a  public  Oiiiee  to  protect  his  possession 
tgainst  the  interference  of  an  adverse  claim- 
ant whose  title  is  in  dispute,  until  the  latter 
fhall  establish  his  title  at  law ;  but  it  is  not 
the  appropriate  remedy  to  try  the  title  to  a 
public  oflSce,  or  determine  questions  concern- 
ing the  authority  to  make  appointments 
therpto/* 

In  Harding  v.  Eichinger,  57  Ohio  St.  371, 
49  X,  E.  306,  Eichinger  averred  that  he  was 
electpd  a  member  of  the  board  of  education 
of  the  city  of  MansP.eld,  and  that  he  duly 


qualified,  but  that,  on  the  night  the  members 
met  to  organize,  Harding  intruded  into  the 
of!ice  and  usurped  Iiis  (Eichinger's)  place, 
and  excluded  and  forcibly  prevented  hiin 
from  performing  the  duties  of  the  office. 
The  court  of  common  pleas  granted  an  in- 
junction, against  Harding,  and,  on  appeal, 
the  circuit  court  did  the  same.  Held,  'in- 
junction will  not  lie  at  the  suit  of  a  claim- 
ant to  a  public  office  who  is  out  of  posses- 
sion, against  an  adverse  claimant  who  is  in 
possession." 

Moyer  is  out  of  possession,  and  he  has  no 
adequate  remedy  at  law.  A  suit  for  his 
salary  is  not  an  adequate  remedy,  because 
that  does  not  restore  him  to  the  office,  and 
the  public  is  interested  in  having  official  du- 
ties performed  by  those  whose  duty  it  is  to 


removal  was  without  charges  and  a  hearing, 
be  must  be  within  the  protection  of  some, 
statute  law  forbidding  such  a  removal. 
People  ex  rel.  Cochrane  v.  Tracv,  35  App. 
Div,  265,  64  N.  Y.  Supp.  1070.  * 

It  must  clearly  appear  that  he  was  il- 
I(^a]ly  removed,  and  that  he  has  an  indispu- 
table right  to  reoccupy  the  office.  Kimball 
T.  Olmsted,  20  Wash.  629,  66  Pac.  377. 

It  is  not  sufficient,  in  an  application  for 
a  vrit  of  mandamus  to  restore  an  illegally 
removed  officer  to  his  office,  simply  to  set 
forth  the  legal  conclusion  that  the  removal 
was  unauthorized  and  without  justification; 
but  it  is  necessary  to  aver  the  exact  facts 
in  regard  to  the  removal.  Chicago  v.  People, 
m  in.  84.  71  N.  E.  816. 

To  entitle  a  removed  officer  to  a  manda- 
mus to  restore  him  to  office,  the  illegality 
of  his  removal  must  be  clearly  and  indispu- 
tablv  established.  People  ex  rel.  VVarschauer 
V.  Dalton,  159  N.  Y.  235,  63  N.  E.  1113,  af- 
firming 34  App.  Div.  302,  54  K.  Y.  Supp. 
216. 

To  entitle  an  employee  to  reinstatement 
in  an  office  from  which  he  has  been  unlaw- 
fully removed,  he  is  bound  to  show  affirm- 
atively the  invasion  or  denial  of  some  of 
his  substantial  rights  in  the  proceedings 
which  ended  in  his  removal.  People  ex  rel. 
Holden  v.  Woodburv,  88  App.  Div.  593,  85 
X.  Y.  Supp.  161,  affirmed  in  179  N.  Y.  526, 
71  X.  E.  1137. 

A  mandamus  is  not  the  proper  remedy  to 
procure  the  reinstatement  of  one  alleged  to 
bave  been  illegally  removed  from  his  office, 
when  the  legality  of  the  removal  is  a  dis- 
puted question  depending  upon  the  construc- 
tion of  pertinent  statutes.  Kimball  v.  Olm- 
sted, supra. 

Mandamus  to  reinstate  a  court  attendant 
is  properly  denied  when  he  cannot  show  a 
dear  legal  right  to  the  cffice.  Re  Torney, 
n  Misc.  291,  32  N.  Y.  Supp.  277,  affirming 
:  Misc.  260,  27  N.  Y.  Supp.  913. 

An  officer  who  was  summarily  removed 
from  his  position  cannot  be  restored  there- 
^'>  by  mandamus  when  it  is  made  to 
appear  that  he  was  appointed  to  the  office  in 
tV  first  instance  in  violation  of  law,  and 
^*M  it  unlawfully  at  the  time  of  his  re- 
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moval.  People  ex  rel.  Lee  v.  Gleason,  32 
App.  Div.  357,  53  N.  Y.  Supp.  7. 

One  who  seeks  restoration  by  writ  of  man- 
damus to  an  office  from  which  he  alleges  he 
has  been  illegally  removed  must  show  af- 
firmatively the  legal  existence  of  the  office 
itself  wlien  it  is  one  not  known  to  the  com- 
mon law.  Moon  v.  Champaign  and  Kenneal- 
ly  V.  Chicago,  supra. 

A  subordinate  officer  who  was  removed 
from  his  position  in  violation  of  the 
New  York  civil  service  act  (Laws  1898,  chap. 
186)  is  bound  affirmatively  to  show  in  his 
application  for  the  writ  of  mandamus,  to  en- 
title him  to  such  writ,  that  the  position  from 
which  he  was  removed  was,  at  the  time  of 
his  removal,  in  the  competitive  class.  Peo- 
ple ex  rel.  Warschauer  v.  Dalton,  supra. 

To  entitle  a  veteran  of  the  Civil  War, 
who  was  discharged  from  public  employ- 
ment without  notice  and  hearing,  to  a 
mandamus  to  restore  him  to  office,  he  must 
affirmatively  show  that  the  removing  officer 
had  notice  that  he  was  a  veteran  and  refused 
to  accord  him  a  hearing  notwithstanding. 
People  ex  rel.  O'Brien  v.  Cruger,  12  App. 
Div.  536,  42  N.  Y.  Supp.  398. 

One  who  claims  the  benefit  of  a  statute 
giving  him  the  preference  in  public  employ- 
ment, and  forbidding  his  removal  without 
cause  and  hearing,  as  an  honorably  dis- 
charged veteran  of  the  Civil  War,  is  not  en- 
titled to^  a  mandamus  to  restore  him  to  a 
position  from  which  he  has  been  removed, 
without  previously  bringing  home  to  the 
knowledge  of  the  removing  officer  the  fact 
that  he  is  a  veteran,  and  claiming  his  privi- 
leges as  such,  with  a  demand  that  he  be  re- 
instated for  that  reason.  People  ex  rel.  Mc- 
Donald V.  Clausen,  60  App.  Div.  286,  63  N. 
Y.  Supp.  993;  People  ex  rel.  Bean  v.  Clau- 
sen, 50  App.  Div.  324,  63  N.  Y.  Supp.  1064. 

A  veteran  entitled  by  statute  to  preference 
in  public  employment  and  forbidden  by  law 
to  be  removed  therefrom  without  charges, 
notice,  and  the  opportunity  to  be  heard, 
if  removed  arbitrarily  in  violation  of  such 
law,  must  show,  before  mandamus  will  issue 
to  reinstate  him,  that  the  officer  who  re- 
moved him  had  notice  of  his  rights,  and  re- 
fused   his    demand    to    be    reinstated.     Ro 
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'  perform  them,  and,  if  they  are  ousted  with- 
out authority,  it  is  in  the  public  interest  and 
conducive  to  peace  and  good  government  that 
they  shall  be  speedily  restored  by  a  manda- 
mus. The  only  other  remedy  suggested  is 
that  of  appeal  to  the  board  of  public  safety. 
But,  if  the  mayor  was  without  jurisdiction 
to  hear  the  charges,  his  action  was  void,  ard 
the  relator  was  not  required  to  pursue  that 
course. 

This  brings  us  to  the  question  on  the 
merits  of  the  case,  and  that  is,  whether  the 
mayor  has  authority  originally  to  hear 
charges  against  an  officer  in  the  police  de- 
partment, and  to  remove  the  officer  in  the 
event  he  finds  that  the  charges  have  been 
sustained,  or  whether  he  may  act  only  after 
the  chief  of  police  has  suspended  the  officer 
and  filed  written  charges  with  the  mayor. 


Section  147  of  the  new  Municipal  Code  (9< 
Ohio  Laws,  p.  60),  Rev.  Stat  §§  1536-683 
provides  that  all  power  and  duties  connect 
ed  with  and  incident  to  the  appointment,  reg 
ulation,  and  government  of  the  police  vu 
fire  departments  of  the  city  shall  be  vested 
in  the  mayor  and  the  board  of  public  safety 
as  thereinafter  provided,  and  that  the  mayo 
shall  be  the  chief  conservator  of  the  peac 
within  the  limits  of  the  corporation.  Se( 
tion  148,  Rev.  Stat.  §  1536-684,  provide 
that  the  chief  of  police  shall  be  the  executiv 
head  of  the  department,  under  the  directio 
of  the  mayor;  provided,  that  the  chief  aha 
have  exclusive  control  of  the  stationintr  an 
transfer  of  all  patrolmen  and  other  office] 
and  employees  in  the  department,  und« 
such  rules  and  regulations  as  may  be  pn 
scribed  by  the  board  of  public  safety. 


Stutzbach,  62  App.  Div.  219,  70  N.  Y.  Supp. 
901,  affirmed  in  168  N.  Y.  416,  61  N.  E.  697; 
People  ex  rel.  Goetchious  v.  Follett,  24  Misc. 
610,  53  N.  Y.  Supp.  956. 

If  a  municipal  employee  who  applies  for 
a  mandamus  to  restore  him  to  his  position 
grounds  his  application  upon  a  statute 
which  forbids  the  arbitrary  removal  without 
charges  of  persons  in  a  class  to  which  he 
belongs,  he  is  bound  to  show  affirmatively 
that  he  is  one  of  the  persons  protected  by  the 
statute.  People  ex  rel.  Fogarty  v.  Cassidy, 
118  App.  Div.  693,  103  N.  Y.  Supp.  671. 

The  fact  that  the  relator's  name  was  car- 
ried upon  the  pay  rolls  and  certified  by  the 
civil  service  commissioners  afjter  the  adop- 
tion of  the  civil  service  statute  is  not  suffi- 
cient proof,  upon  application  for  a  manda- 
mus to  restore  him  to  the  office  from  which 
he  has  been  removed,  of  the  prior  legal  ex- 
istence of  such  office.  Kenneally  v.  Chicago, 
supra, 

b.  Undisputed  facta. 

The  object  to  be  accomplished  by  a  writ  of 
mandamus  is  not  to  determine  controver- 
sies; but  simply  to  enforce  a  clear,  specific, 
legal  right,  when  such  right  depends  only 
upon  questions  of  law.  People  ex  rel.  Hoyt 
V.  Ballston  Spa,  19  Misc.  671,  44  N.  Y.  Supp. 
471. 

If  the  facts  entitle  a  relator  to  reinstate- 
ment in  an  office  of  public  employment  from 
which  he  has  been  removed,  mandamus  is  a 
legitimate  and  proper  remedy.  State  ex  rel. 
Stephens  v.  Pilotage  Comrs.  23  S.  C.  175; 
State  ex  rel.  McDonald  v.  Courtenay,  23  S. 
C.  180. 

The  writ  of  mandamus  to  admit  or  re- 
store an  officer  to  his  office  issues  only  where, 
upon  the  return,  facte  are  admitted,  and 
only  the  question  of  law  is  involved.  How- 
ard V.  Gage,  6  Mass.  462. 

Mandamus  will  not  issue  to  restore  a  re- 
moved officer  to  his  office  where  the  material 
question  of  facts  is  in  dispute.  Re  Kenny, 
62  App.  Div.  385,  65  N.  Y.  Supp.  204,  af- 
firming 27  Misc.  680,  59  N.  Y.  Supp.  555. 
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When,  upon  an  application  for  a  mandi 
mus  to  reinstete  a  person  removed  from  hi 
position  in  the  municipal  service,  an  issi 
of  fact  is  made  upon  material  questions, 
peremptory  mandamus  cannot  issue.  I 
Shay,  39  N.  Y.  S.  R.  866,  15  N.  Y.  Sup 
488. 

When,  upon  an  application  for  a  mandi 
mus  to  restore  a  removed  officer  to  his  offic 
material  facte  upon  which  the  relator 
right  depends  are  denied,  a  peremptory  wr 
must  be  refused.  People  ex  rel.  Hoyt 
Ballston  Spa,  supra. 

Mandamus  to  restore  one  unlawfully  e 
eluded  from  his  office  should  be  refused  wh< 
there  is  a  dispute  as  to  material  facte  up( 
which  his  right  to  reinstetement  or  the  u 
lawfulness  of  his  removal  depends.  Adan 
V.  Duffield,  4  Brewst.  (Pa.)  9. 

If  a  sufficient  return  is  made  to  a  ma 
damns,  a  writ  of  restoration  will  not  1 
awarded,  even  though  the  return  is  falst 
but  the  party  aggrieved  will  be  remitted 
his  action.  Ba^s  Case,  11  Coke,  93b;  E 
field  V.  Hills,  3  Keble,  859. 

A  dispute  over  matters  merely  immateri 
does  not  require   the  refusal  of  a  WTit 
mandamus  to  reinstate  in  his  office  an  offic 
who  has  been  wrongfully  removed.     Stut 
bach  V.  Coler,  62  App.  Div.  219,  70  N, 
Supp.  901. 

Upon  an  application  for  a  mandamus 
reinstete  a  person  wrongffully  removed  fro 
his  office  as  a  policeman,  the  material  fac 
are  not  put  in  issue  by  denials  and  affirm 
tions  made  upon  information  and  bell 
Re  Elder,  118  App.  Div.  25,  103  N.  Y.  Suf 
617,  affirmed  in.  189  N.  Y.  609,  81  N.  E.  lU 

To  justify  the  refusal  of  a  perempto 
writ  of  mandamus  to  restore  an  officer  to  j 
office  from  which  he  has  been  removed,  the 
must  be  an  honest  dispute  as  to  the  materi 
facte  involved.  Sullivan  r.  Gilroy,  55  Hu 
285,  8  N.  Y.  Supp.  401. 

o,  Lacic  of  other  adequate  remedy. 

It  is  a  rule  of  general  application  th« 
where  there  is  another  specific  legal  rem?* 
for  the  complaining  party,  a  writ  of  mand 
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Section  162,  Rev.  Stat.  §  1536-688,  is  as 
follows:  "The  chief  of  the  police  and  the 
chief  of  the  fire  department  shall  have  ex- 
clusive right  to  suspend  any  of  the  deputies, 
officers,  or  employees  in  his  respective  de- 
partment and  under  his  management  and 
control,  for  incompetence,  gross  neglect  of 
duty,  gross  immorality,  habitual  drunken- 
ness, failure  to  obey  orders  given  him  by  the 
proper  authority,  or  for  any  other  reasonable 
and  just  cause.  If  any  such  employee  be 
suspended  as  herein  provided,  the  said  chief 
of  police,  or  the  chief  of  the  fire  department, 
as  the  case  may  be,  shall  forthwith,  in  writ- 
ing, certify  such  fact,  together  with  the 
cause  of  such  suspension,  to  the  mayor,  who 
shall,  within  five  days  from  the  receipt  of 
the  same,  proceed  to  inquire  into  the  cause 
of  such  suspension  and  render  his  judgment 


thereon,  and  his  judgment  in  the  matter 
shall  be  final,  except  as  otherwise  provided 
in  this  act.  The  mayor  shall  have  the  ex- 
clusive right  to  suspend  the  chief  of  the 
police  department  or  the  chief  of  the  fire  de- 
partment for  incompetence,  gross  neglect  of 
duty,  gross  immorality,  habitual  drunken- 
ness, failure  to  obey  orders  given  by  the 
proper  authority,  or  for  any  other  reason- 
able and  just  cause.  In  the  event  that  ei- 
ther the  said  chief  of  police  or  chief  of  the  fire 
department  shall  be  suspended  as  herein  pro- 
vided, it  shall  be  the  duty  of  the  mayor  to 
forthwith  certify  such  fact,  together  with 
the  cause  of  such  suspension,  to  the  board  of 
public  safety,  which  shall  within  five  days 
from  and  after  the  date  of  the  receipt  of 
such  notice  proceed  to  hear  said  charges  and 


mus  will  not  lie.     Cripple  Creek  v.  People, 
19  Colo.  App.  399,  75  Pkc.  603. 

Mandamus  will  not  lie  to  invest  a  claim- 
ant to  an  office  with  title  and  possession 
thereto  when  he  has  another  adequate  anH 
appropriate  remedy  by  information  in  the 
nature  of  a  quo  warranto.  Bonner  ▼.  State, 
7  Ga.  480. 

3iandamus  cannot  be  awarded  when  there 
is  another  specific  and  adeauate  legal  reme- 
dy. Swartz  V.  Large,  47  Kan.  304,  27  Pac. 
993. 

Mandamus  will  not  lie  if  there  is  another 
specific  and  adequate  legal  remedy  avail- 
able to  him  who  applies  for  the  writ.  Har- 
wood  V.  Marshall,  9  Md.  83. 

Mandamus  will  not  issue  to  restore  a  per- 
son to  an  office  from  which  he  has  been  un- 
lawfully removed,  where  he  has  another  ap- 
propriate, adequate  remedy,  although  less 
speedy.  People  ex  rel.  Lazarus  v.  Sheehan, 
128  App.  DiT.  743,  113  N.  Y.  Supp.  230. 

Mandamus  will  not  lie  to  reinstate  a 
removed  officer  in  his  office  when  he  has  an 
Ample  and  effectual  remedy  by  proceedings 
in  the  nature  of  quo  wfirranto  against  his 
successor,  the  actual  incumbent.  Ellison  v. 
Raleigh,  89  N.  C.  125. 

A  writ  of  mandamus  will  not  issue  to  re- 
store au  officer  to  his  office  after  his  remov- 
alt  in  a  case  where  there  exists  an  adequate 
remedy  at  law  which  the  applicant  has  not 
invoked  or  exhausted.  State  ex  rel.  Aucoin 
\  Police  Comrs.  113  La.  424,  37  So.  16; 
State  ex  rel.  Joumee  v.  Police  Comrs.  110 
U.  515.  44  So.  283. 

^landamus  will  not  lie  to  restore  to  his 
position  a  subordinate  employee  of  a  public 
board  when  he  has  a  complete,  plain,  and 
Adequate  remedy  at  law.  Board  of  Educa- 
tion V.  SUte,  100  Wis.  466,  76  N.  W.  351. 

But  the  writ  of  mandamus  issues  to  re- 
store to  office  an  officer  illegally  removed 
therefrom  by  his  superiors,  whenever  he  has 
■0  other  appropriate  and  adequate  remedy 
At  law  to  obtain  his  restoration.  Miles  v. 
Stevenson,  80  Md.  358,  30  Atl.  646. 

If  a  party  has  no  other  remedy  which  is 
Aonplete  and  adequate  to  restore  him  to  the 
ofioe  from  which  he  has  been  ill^nilly  re- 
WULA.(N.S.)  ( 


moved,  mandamus  will  lie,  although  he  may 
have  a  remedy  not  so  well  adapted  to  the 
end  sought.  Dew  v.  Sweet  Springs  Dist. 
Judges,  3  Hen.  &  M^  1,  3  Am.  Dec.  639. 

Mandamus  to  restore  to  his  office  an  un- 
lawfully removed  officer  issues  both  in  those 
cases  in  which  the  applicant  has  no  other 
legal  remedy,  and  where  any  other  modes  of 
redress  are  tedious  or  inadeouate  to  afford 
relief.  Bradley  v.  McCrabb,  Dallam  (Tex.) 
604. 

Mandamus  to  restore  to  office  an  officer 
who  has  been  illegally  removed  therefrom, 
and  who  has  a  clear  and  legal  right  thereto, 
will  not  be  refused  because  he  has  other  le- 
gal remedies,  if  such  remedies  are  not  plain, 
adequate,  and  complete.  Ransom  v.  Boston, 
193  Mass.  537,  79  N.  E.  823. 

In  White's  CAse,  2  Ld.  Raym.  959,  upon 
an  application  for  a  mandamus  to  restore 
a  clerk  of  a  chartered  company.  Chief  Jus- 
tice Holt  remarked  that  in  such  cases  a  man- 
damus had  been  granted,  but  that  he  was  of 
the  opinion  that  no  mandamus  ought  to  be 
granted  where  the  officer  may  have  an  as- 
size; afterwards,  however,  in  2  Ld.  Raym. 
1004,  the  mandamus  was  granted  on  the 
ground  that  it  was  the  same  case  as  that 
of  the  town  clerk. 

The  bringing  and  prosecution  of  an  ac- 
tion at  law  inadequate  to  afford  the  desired 
relief  to  an  applicant  for  a  mandamus  to  re- 
store him  to  his  office  does  not  bar  the  reme- 
dy. Hill  V.  Boston,  193  Mass.  669,  79  N.  E. 
825. 

The  fact  that  an  officer  illegally  removed 
from  his  office  has  brought  an  action  for  the 
salary  attached  thereto  for  the  period  which 
has  elapsed  since  his  removal  is  no  bar  to  his 
application  for  a  writ  of  mandamus  to  re- 
store him  to  office.  Ransom  v.  Boston,  su- 
pra. 

Mandamus  is  still  the  proper  remedy  to 
reinstate  in  his  office  a  clerk  of  a  county 
court  who  has  been  improperly  removed,  not- 
withstanding he  also  has  the  remedy  by  writ 
of  error  to  review  in  the  circuit  court  an  or- 
der or  judgment  for  removal.  Hardin  Coun- 
ty Ct.  V,  Hardin,  Peck  (Tenn.)  291;  also 
Sevier  v.  Washington  County  Justices,  Peck 
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render  its  judgment  thereon,  which  shall  be 
final." 

Section  186,  Rev.  Stat.  §  1536-722,  is  as 
follows:  "Any  person  in  the  department  of 
public  safety  in  any  city,  who  shall  be  re- 
moved from  his  position  of  employment  or 
appointment  by  the  mayor,  shall  have  the 
right  to  appeal  from  the  decision  of  such  of- 
ficer, to  the  board  of  public  safety  within 
ten  days  from  and  after  the  date  of  his  re- 
moval, and  said  board  of  public  safety  shall 
lifar  said  appeal  within  ten  daya  from  and 
after  the  filing  of  the  same  with  it,  and  its 
judgment  in  the  matter  shall  be  final." 

Section  167,  Rev.  Stat.  §  1630-703,  is  as 
follows:  "No  officer  or  employee  in  the  de- 
partment of  public  safety  shall  be  removed 
or    discharged    except    for    caupe;    and    the 


cause  of  removal  of  any  psrson  shall  be 
forthwith  stated  in  writing  by  the  mayor  to 
the  board,  and  shall  be  filed  by  the  said  board 
in  its  office,  and  shall  be  open  to  public  in 
spection." 

Prior  to  the  adoption  of  the  new  Munic- 
ipal (Jode,  the  mayor  had  power  to  suspend 
policemen  or  any  officer  appointed  by  him; 
but  the  power  of  removal  was  vested  in  th« 
city  council.  Rev.  Stat.  §  1749.  Under  th< 
new  Code  the  powers  of  council  are  legisla^ 
tive  only,  and  this  section,  giving  the  mayoi 
power  of  suspension  and  the  council  powei 
of  removal,  was  repealed.  However,  §  1747 
Rev.  Stat,  (now  §  1636-638),  provided:  "H* 
shall  supervise  the  conduct  of  all  the  officen 
of  the  corporation,  inquire  into  and  examin 
the   grounds   of   all   reasonable   complaint 


(Tenn.)    334;    Ragsdale   v.   State,   2   Swan, 
416 

d.  Diligence. 

If  an  officer  who  has  been  ousted  without 
warrant  of  law  and  for  no  sufficient  cause 
from  an  office  which  he  had  a  le^al  right  to 
hold,  and  is  entitled,  upon  undisputed  facts 
and  law,  to  reoccupy,  neglects  to  apply 
promptly  for  a  mandamus  to  restore  him  to 
such  office,  and  delays  without  sufficient  ex- 
cuse or  explanation  to  seek  the  remedy,  the 
writ  will  be  refused  because  of  laches.  Chi- 
cago V.  People,  210  111.  84,  71  N.  E.  816; 
Kastman  v.  Householder,  64  Kan.  63,  37 
Pac.  989;  State  ex  rel.  McCabe  v.  Police 
Board,  107  La.  162,  31  So.  662;  Streeter 
v.  Worcester,  177  Mass.  29,  58  N.  E.  277; 
Hill  V.  Boston,  193  Mass,  669,  79  N.  E.  826; 
People  ex  rel.  Vanderhoof  v.  Palmer,  3  App. 
Div.  389,  38  N.  Y.  Supp.  651. 

No  precise  definition  can  be  formulated 
as  to  what  is  sufficient  to  constitute  laches 
in  applying  for  a  writ  of  mandamus;  but 
every  case  must  depend  upon  its  own  par- 
ticular circumstances.  Hill  v.  Boston,  su- 
pra. 

The  laches  of  the  relator  in  not  applying 
for  a  writ  of  mandamus  to  restore  him  to  an 
office  from  which  he  has  been  illegally  re- 
moved will  bar  the  writ, — especially  when 
he  has  slept  upon  his  rights  for  a  length  of 
time  equal  to  the  statute  of  limitations  in 
analogous  cases.  Jones  v.  Police  Comrs. 
141  Cal.  96,  74  Pac.  696;  Dodge  v.  Police 
Comrs.  1  Cal.  App.  608,  82  Pac.  699;  Har- 
by.v.  Board  of  Education,  2  Cal.  App.  418, 
83  Pac.  1081;  Hill  v.  Boston,  supra. 

Inexcusable  delay  for  several  years,  in  a 
removed  officer,  to  apply  for  mandamus  to 
reinstate  him  in  his  office,  requires  a  refus- 
al. People  ex  rel.  Steinson  v.  Board  of 
Education,  168  N.  Y.  125,  62  N.  E.  722,  af- 
firming 20  App.  Div.  452,  46  N.  Y.  Supp. 
782. 

An  application  for  a  mandamus  to  re- 
instate a  discharged  municipal  employee 
must  be  refused  on  the  ground  of  laches 
when  there  is  a  delay  of  more  than  three 
years  in  making  the  application  for  it. 
19L.R.A.(N.S.) 


People  ex  rel.  Harper  v.  Adams,  46  N.  Y.  S 
R.  150,  18  N.  Y.  Supp.  896. 

A  delay  ef  three  years  by  a  veteran  soldle 
applying  for  a  mandamus  to  compel  his  ra 
toration  to  a  place  in  the  municipal  deparl 
ihent  from  which  he  was  removed  arbitrar 
ly  without  a  hearing  is  such  laches  as  t 
preclude  the  granting  of  the  writ.  Peopl 
ex  rel.  Throckmorton  v.  McCartney,  28  Ap] 
Div.  138,  60  N.  Y.  Supp.  919. 

A  delay  of  two  and  one  half  years  in  a] 
plying  for  a  writ  of  mandamus  to  restore  1 
his  office  an  officer  who  has  been  wrongful  1 
removed  therefrom  constitutes  such  lach< 
as  warrants  a  refusal  of  the  writ.  Re  Gal 
ney,  84  Hun,  603,  32  N.  Y.  Supp.  303;  I 
Murphy,  61  App.  Div.  145,  70  N.  Y.  Sup 
406. 

Advice  of  counsel  which  appears  to  ha 
been  unsound  or  inapplicable  is  not  suf 
cient  excuse  for  a  delay  of  more  than  t\ 
years  in  applying  for  a  writ  of  mandamus 
reinstate  a  removed  officer;  and  in  such 
case  a  writ  will  be  refused  on  the  ^roui 
of  laches.  McDowell  v.  Dalton,  33  Misc.  3^ 
68  N.  Y.  Supp.  419. 

Neglect  for  two  years  to  apply  for  a  ma 
damns  to  reinstate  a  removed  officer  is  su 
laches,  when  unexplained  and  unexcus< 
as  to  preclude  the  granting  of  the  wr 
People  ex  rel.  Shea  v.  Bryant,  28  App.  D 
480,  51  N.  Y.  Supp.  119. 

The  unexcused  and  unexplained  delay  1 
a  year  and  five  months  in  making  ai^plii 
tion  for  a  writ  of  mandamus  to  restore 
active  duty  a  fireman  unlawfully  retired  i 
on  a  pension  constitutes  such  laches  as 
quires  a  denial  of  the  writ.  People  ex  i 
Miller  v.  Sturgis,  82  App.  Div.  580,  81 
Y.  Supp.  816. 

A  delay  of  sixteen  months  without  w 
quate  excuse  or  explanation,  by  one  who  I 
been  removed  from  a  position  in  the  ci 
service  of  New  York,  is  such  laches  as 
quires  that  his  application  for  a  tnan^ 
mus  to  reinstate  him  be  denied.  People 
rel.  Connolly  v.  Board  of  Education,  ] 
App.  Div.  1,  99  N.  Y.  Supp.  737,  afUnx 
in  187  N.  Y.  635,  80  N,  E.  1116. 

An  unexplained  and  unexcused  delay 
eleven  months,  by  an  emplo^'ee  of  the  pul 
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a^inst  any  of  them,  and  cause  all  their  vio- 
lutions  or  neglect  of  duty  to  he  promptly 
punished  or  reported  to  the  proper  authority 
for  correction;"  and  that  section  is  expressly 
continued  in  force,  and  it  is  said  that  this 
action  confers  the  power  of  removal  upon 
the  mayor.  That  it  did  not  give  him  such 
power  prior  to  the  adoption  of  the  new  Code 
is  expressly  decided  in  State  v.  Hcinmiller, 
38  Ohio  St.  101,  and  State  ex  rel.  Atty. 
Gen.  V.  Bryson,  44  Ohio  St.  469,  8  N.  E.  470; 
and  the  incorporation  of  it  into,  or  the  ex- 
press continuance  of  it  in  force  by,  the  new 
Municipal  Code,  does  not  add  to  its  scope; 
but*  on  the  contrary,  the  legal  presumption  is 
that  it  was  intended  to  be  limited  to  the  in- 
terpretation that  had  been  given  it.  The 
evident  purpose  of   the  legislature  respect- 


ing the  police  and  fire  departments,  as  indi- 
cated by  the  provisions  relating  to  them  in 
the  new  Municipal  Code,  was  to  adopt  a 
civil-service  or  merit  system.  The  chief  of 
police  is  made  the  executive  head  of  the  de- 
partment under  the  direction  of  the  mayor. 
He  is  given  the  exclusive  right  to  suspend 
any  of  the  deputies,  officers,  or  employees 
under  his  management  or  control,  and,  in 
case  of  suspension,  he  is  required  to  certify 
such  fact,  together  with  the  cause  of  such  . 
suspension,  to  the  mayor,  who  then  finally 
determines  the  matter,  excepting  that  an 
appeal  may  be  taken  to  the  board  of  public 
safety  in  case  the  judgment  of  the  mayor  is 
one  of  removal.  The  mayor  is  given  the  ex- 
clusive right  to  suspend  the  chief  of  the 
police  department,  and,  in  the  event  he  sus- 


Berviee,  to  apply  for  a  writ  of  mandamus 
to  reinstate  him  after  removal,  is  such 
laches  as  to  require  a  refusal  of  the  writ. 
People  ex  rel.  Rehm  v.  Willcox,  60  Misc. 
329,  112  N.  Y.  Supp.  341. 

Where  there  has  been  a  delay  of  ten 
months  in  applying  for  a  writ  to  reinstate 
an  officer  alleged  to  have  been  unlawfully 
removed,  he  is  chargeable  with  laches,  and 
is  bound  to  explain  and  excuse  the  delay  be- 
fore the  writ  will  be  granted.  People  ex  rel. 
Vanderhoof  v.  Palmer,  3  App.  Div.  389,  38 
N.  Y.  Supp.  651,  affirming  15  Misc.  434,  36 
X.  Y.  Supp.  833 ;  People  ex  rel.  Mehegan  v. 
Scannell,  28  Misc.  401^  59  N.  Y.  Supp.  950; 
People  ex  rel.  Dell«tt  v.  Board  of  Health,  56 
Misc.  26,  106  N.    Y.  Supp.  923. 

A  delay  of  nine  months  without  adequate 
explanation  or  excuse  is  such  laches  on  the 
part  of  a  removed  officer  in'  applying  for  a 
writ  of  mandamus  to  restore  him  to  his  office 
as  requires  that  the  writ  be  denied.  People 
ex  rel.  O'Connor  v.  Brady,  49  App.  Div.  238, 
63  K.  Y.  Supp.  145. 

rnreasonable  and  inexcusable  delay  for 
pi|!bt  months  in  applying  for  a  mandamus  is 
vuch  laches  as  justifies  a  refusal  of  the  writ 
to  reinstate  an  officer  unlawfully  removed 
from  his  office.  People  ex  rel.  Miller  v. 
<>eneral  Sessions  Justices,  78  Hun,  334,  29 
X.  Y.  Supp.  157. 

Laches  may  not  be  imputed  from  a  delay 
of  six  months,  to  an  officer  applying  for  re- 
inRtatement  in  an  office  from  which  he  has 
Wn  removed  by  colorable  and  pretended 
abolition  of  the  office,  when  explained  by  the 
statement  that,  until  he  discovered  to  the 
cnotrary  immediately  before  applying  for 
the  writ,  he  believed,  and  had  no  reason  to 
doubt,  that  the  office  had  been  abolished  in 
?ood  faith.  Re  McDonald,  34  .App.  Div.  512, 
54  X.  Y.  Supp.  525. 

While  there  is  no  statutory  limit  within 
which  an  application 'for  a  writ  of  manda- 
^nins  to  restore  an  illegally  removed  officer  to 
his  position  must  be  made,  the  analogous 
Hmitation  of  four  months  which  applies  to 
»  writ  of  certiorari  makes  a  delay  fo-  that 
'enirth  of  time  such  laches  as,  if  unexplained 
tnd  unexcused,  will  justify  a  refusal  of  the 
writ    People  ex  rel.  McDonald  ▼.  Lantry, 


48  App.  Div.  131,  62  N.  Y.  Supp.  630;  People 
ex  rel.  Finn  v.  Greene,  87  App.  Div.  346,  84 
N.  Y.  Supp.  565. 

Unexplained  and  unexcused  delay  for  four 
months  in  applying  for  a  writ  of  mandamus 
to  restore  a  removed  officer  to  his  position 
warrants  a  denial  of  the  writ  of  mandamus 
when  it  appears  that  another  person  has 
been  appointed  in  the  place  of  the  relator. 
People  ex  rel.  Young  v.  Collis,  6  App.  Div. 
467,  39  N.  Y.  Supp.  698. 

The  mere  lapse  of  time  since  the  right 
accrued  is  important,  but  not  absolutely  de- 
cisive, upon  the  question  of  laches  in  ap- 
plying for  a  writ  of  mandamus.  Hill  v. 
Boston,  193  Mass.  569,  79  N.  E.  826. 

When  the  right  of  a  removed  officer  to  re- 
instatement by  mandamus  is  dependent  upon 
a  statute  the  application  and  construction 
of  which  are  in  dispute  and  in  litigation  in 
the  courts,  laches  cannot  be  imputed  to  such 
removed  officer  on  account  of  his  delay  in  ap- 
plying for  a  mandamus  pending  adjudication 
of  the  disputed  question.  People  ex  rel.  Mc- 
Donald V.  Lantry,  supra. 

The  apparent  laches  of  a  person  applying 
for  a  mandamus  to  reinstate  him  in  an  office 
from  which  he  has  been  removed,  due  to  de- 
lay in  applying  for  it,  is  excused  when  the 
legality  of  his  removal  depends  upon  the  ap- 
plication of  a  statute  which  has  been  in  dis- 
pute in  the  courts,  with  conflicting  decisions, 
and  the  application  is  made  immediately 
following  the  final  decision  by  the  court  of 
last  resort.  People  ex  rel.  Tierney  v.  Scan- 
nell, 27  Misc.  662,  59  N.  Y.  Supp.  679. 

A  public  employee  wrongfully  removed 
from  office,  who  seasonably  applies  for  a  writ 
of  mandamus  to  secure  reinstatement,  and 
withdraws  the  application  because  of  con- 
flicting judicial  decisions  respecting  the 
proper  remedy,  is  not  chargeable  with  laches 
upon  renewing  his  application  promptly  aft- 
er final  decision  by  the  court  of  last  resort 
settling  the  conflict.  People  ex  rel.  Shuter 
V.  Butler,  54  Misc.  18,  103  N.  Y.  Supp.  583. 

The  pursuit  and  diligent  prosecution  of 
proper  legal  remedies,  although  inadequate, 
by  an  unlawfully  removed  officer,  will  excuse 
his  delay  in  applying  for  a  writ  of  manda- 
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pends  the  chief,  it  is  his  duty  to  certify 
such  fact,  together  with  the  cause  of  sus- 
pension, to  the  board  of  public  safety,  and 
it  is  given  final  jurisdiction.  And  it  is 
made  the  duty  of  the  mayor  to  prefer  char- 
ges with  council  against  any  director  of  pub- 
lic safety  for  incompetency,  neglect  of  duty, 
malfeasance  in  office,  habitual  drunkenness, 
or  gross  immorality,  and  it  is  made  the 
duty  of  council  to  inquire  into  the  charges, 
in  the  manner  provided  for  the  removal  of 
other  officers  of  the  municipality.  Evident- 
ly, it  was  thought  that  it  would  be  con- 
ducive to  the  discipline  or  efficiency  of  the 
department,  respecting  the  members  of  the 
police  force,  if  the  exclusive  power  of  sus- 
pension should  be  vested  in  the  chief  of 
police,  and,  if  the  mayor  should  not  have 
original  jurisdiction  to  remove  ricmbers  of 


the  force,  but  only  in  the  event  of  charge 
being  certified  to  him  by  the  chief.  If  th 
chief  fails  in  his  duty  the  exclusive  powe 
of  suspending  him  is  vested  in  the  mayoi 
and  he  may  suspend  him  and  certify  tli 
fact  to  the  board ;  so  that  the  board  of  pul 
lie  safety  does  not  deal  directly  with  tt 
members  of  the  force  or  with  the  chief  ( 
the  police,  but  exercises  its  control  throng 
the  mayor,  and  the  mayor  does  not  de 
directly  or  immediately  with  the  membei 
of  the  force,  but  with  the  chief  of  polic 
and  the  chief  is  given  immediate  control  i 
the  men.  This  method  seems  to  have  be< 
evolved  from  experience.  But  the  wisdom 
it,  or  effectiveness  of  it,  is  not  a  matter  f< 
our  consideration.  We  have  only  to  detc 
mine  what  the  legislature,  in  its  wisdoi 
has  prescribed. 


mus  to  restore  him  to  office.  Hill  v.  Boston, 
supra. 

An  officer  who  has  been  removed  from  his 
office  summarily  without  charges  or  hearing, 
when  the  statute  requires  both,  is  not  guilty 
of  laches  when,  twice  within  four  months  of 
his  removal,  he  serves  upon  the  removing 
officer  a  demand  for  a  hearing,  and  gives 
notice  of  his  right  and  privilege;  and  there- 
fore will  not  be  refused  a  mandamus  not- 
withstanding, prior  to  his  removal,  he  had 
been  suspended  from  office  without  pay  for 
nearly  two  years.  People  ex  rel.  O'Connor 
v.  Brady,  supra. 

One  who  was  removed  from  his  position 
in  the  municipal  civil  service  in  violation  of 
his  rights,  and  who  neglected  to  make  applica- 
tion for  a  mandamus  to  restore  him,  for  sev- 
eral months  and  until  after  the  death  of  the 
officer  who  made  the  removal  and  the  ap- 
pointment of  his  successor,  although  he  may 
satisfactorily  explain  and  excuse  his  delay 
so  as  not  to  be  imputed  with  laches,  is  not 
entitled  to  his  writ  without  showing  that  he 
gave  notice  to  the  new  officer  of  his  remov- 
al, asserted  his  rights,  and  demanded  his 
reinstatement.  People  ex  rel.  Taylor  v. 
Welde,  61  App.  Div.  680,  70  N.  Y.  Supp.  869. 

It  does  not  excuse  a  delay  of  several  years 
by  an  officer  unlawfully  removed  from  his 
office,  in  applying  for  a  mandamus  to  rein- 
state him,  that  the  intervening  time  has  been 
employed  by  him  in  seeking  other  remedies 
to  recover  compensation.  People  ex  rel. 
Steinson  v.  Board  of  Education,  158  N.  Y. 
125,  52  N.  E.  722,  affirming  20  App.  Div. 
462,  46  N.  Y.  Supp.  782, 

That  the  plaintiff  applying  for  a  writ  of 
mandamus  to  reinstate  him  in  the  office  from 
which  he  had  been  removed  was  without 
means  to  employ  counsel,  and  had  been  ad- 
vised by  his  unprofessional  acquaintances 
that  he  was  without  a  legal  remedy,  is  no 
legal  excuse  for  a  delay  of  ten  months  in  ap- 
plying for  the  writ.  People  ex  rel.  Dcllett 
v.  Board  of  Health,  supra. 

Inasmuch  as  an  application  for  a  writ  of 
mandamus  to  reinstate  in  office  a  person 
wrongfully  removed  will  be  refused  unless 
X9L.R.A.(N.S.) 


brought  within  the  period  of  four  montl 
an  amendment  to  the  writ  curing  defec 
therein  will  not  be  allowed  after  a  lapse 
eighteen  months  from  the  removal.  Peof 
ex  rel.  Collins  v.  Aheam,  120  App.  Div.  fi 
104  N.  Y.  Supp.  860. 

VII.  The  power  of  amotion* 

a.  In  cases  of  unrestraineiL  discretio 

A  writ  of  mandamus  is  never  granted 
compel  the  discharge  of  a  duty  involving  t 
exercise  of  judgment  or  discretion.  Feo\ 
ex  rel.  Hoyt  v.  Ballston  Spa,  19  Misc.  61 
44  N.  Y.  Supp.  471. 

It  is  a  well- recognized  principle  of  li 
that  the  writ  of  mandamus  will  not  lie 
revise  the  judgment  of  an  inferior  cou 
or  to  compel  the  action  of  a  public  offi< 
to  whom  the  discretion  is  given  by  law 
decide  the  question  involved.  Johnson 
Galveston,  11  Tex.  Civ.  App.  469,  33  S. 
160. 

The  general  rule  is,  where  a  duty  to 
performed  is  judicial,  or  involves  the  ex 
cise  of  a  discretion  of  a  tribunal  or  offic 
that  the  courts  will  not  undertake  by  mam 
mus  to  control  or  review  the  action  of  si 
tribunal  or  officer.  Riggins  v.  Richar 
(Tex.  Civ.  App.)    79  S.  W.  84. 

(A  writ  of  error  was  obtained  in  this  ca 
but,  before  it  could  be  argued  in  the  supre 
court,   the  term   of  office  expired,  and 
that  reason  it  was  dismissed,  in  97  Tex.  5 
30  S.  W.  624.) 

The  rule  undoubtedly  is,  said   the  coi 
in  Morley  v.  Power,  6  Lea,  691,  that  in 
matters  requiring  the  exercise  of  final  ju* 
mcnt,  or  resting  in  the  sound  discretion 
the  person  to  whom  a  duty  is  confided 
law,  mandamus  will  not  lie  either  to  c 
trol  the  exercise  of  that  discretion,  or  to 
termine  upon  the  decision  which  shall  fina 
be  given. 

A  mandamus  will  not  lie  to  restore  to 
office  one  who  has  been  removed  therefr 
by  superiors  vested  with  an  absolute   c 
cretion  to  dismiss  him.     Hermitage's  Ca 
Comb.  210. 
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The  fact  that,  subsequently  to  the  com- 
mencement of  this  action,  the  city  council 
repeuled  the  ordinance  creating  the  office 
that  was  filled  by  the  relator,  and  thkt  it 
enacted  another  ordinance  providing  for  a 
pohce  force,  and  that  an  appointment  has 
been  made  to  the  office  created  by  the  new 
ordinance,  is  not  important,  for  the  reason 
that  the  office  that  was  filled  by  the  relator 
was  not  abolished.  The  new  ordinance  by 
which  the  old  ordinance  was  repealed  did 
not  make  any  change  respecting  the  office 
held  by  the  relator.  And  in  such  case  the 
new  ordinance  should  be  construed  merely 
as  continuing  in  force  the  provisions  of  the 
repealed  ordinance  that  were  incorporated 
into  the  new  ordinance.  Bear  Lake  &  River 
Waterworks  &  Irrig.  Co.  v.  Garland,  164  U. 
S.  1,  41  L.  ed.  327,   17   Sup.  Ct.  Rep.  7; 


Wright  v.  Oakley,  5  Met.  400.  The  restora- 
tion of  relator  to  his  office  and  the  ousting 
of  the  person  who  was  appointed  to  succeed 
him  does  not  present  a  case  of  determining 
title  to  an  office,  because,*  his  removal  hav- 
ing been  absolutely  void,  the  pretended  ap- 
pointment is  a  mere  nullity.  State  ex  rel. 
Mason  v.  Paterson,  36  N.  J.  L.  190. 

The  mayor  being  without  jurisdictiojr, 
there  is  no  controversy  as  to  the  relevant 
and  controlling  facts,  and,  proceeding  to 
render  the  judgment  that  the  circuit  court 
should  have  rendered,  it  is  ordered  that  a 
peremptory  writ  of  mandamus  as  prayed 
for  issue  against  the  respondent  as  mayor. 

Peremptory  writ  allowed. 

Price,   Spear,   and  Davis,   JJ.,  concur. 


Mandamus  will  not  lie  against  a  public 
board  to  require  it  to  reinstate  a  dischalrged 
Hnployee  removable  at  pleasure.  Portman  v. 
State  Pish  Comrs.  60  Mich.  268,  12  N.  W. 
106. 

One  who  occupies  a  place  of  public  em- 
ployment in  contradistinction  to  a  public 
office,  and  holds  it  at  the  will  and  discre- 
tion of  the  executive  of  the  state  or  other 
public  functionary,  is  not  entitled  to  a 
mandamus  to  restore  him  thereto  in  case  of 
his  summary  removal.  State  ex  rel.  Gruber 
f.  Champlin,  2  Bail.  L.  220. 

When  a  public  board  has  a  right  and  the 
power  to  remove  at  will  and  discretion  its 
employees,  mandamus  will  not  lie  to  rein- 
state in  their  former  employments  persons 
removed  by  such  board,  notwithstanding  the 
removal  was  without  charges,  notice,  or 
bearing.  Trainer  v.  Board  of  Auditors,  89 
Mich.  162,  15  L.R.A.  195,  50  N.  W.  809. 

When  a  municipality  has  the  power,  by 
its  charter,  to  appoint  and  remove  at  will 
municipal  officers,  mandamus  will  not  lie 
to  restore  a  municipal  officer  to  his  office, 
notwithstanding  his  removal  without  any 
«u8e.    R.  V.  Cambridge,  2  Shower,  69. 

When  the  tenure  of  appointments  to  of- 
tee  under  a  charter  of  incorporation  is  dur- 
'tpg  the  pleasure  of  the  municipal  authori- 
ties, mandamus  will  not  lie  to  restore  an 
officer  to  his  office  who  has  been  removed 
without  any  cause  being  assigned.  Ex  parte 
Langea,  8  N.  B.  135. 

Power  of  the  court  to  inquire  into  the  le- 
plity  of  the  removal  of  an  officer  who  ap- 
plies for  a  writ  of  mandamus  to  reinstate 
Wm  does  not  exiat  when  the  statute  author- 
ixiag  his  removal  makes  the  body  which  re- 
moved him  the  sole  judge  of  the  sufficiency 
«'  the  cause  of  removal.  Lunt  v.  Davison, 
104  Mass.  498. 

Mandamus  will  not  lie  to  restore  to  his 
office  an  officer  who  has  been  removed  there- 
from by  his  superiors,  where  such  superiors 
>re  invested  by  statute  with  a  discretionary 
P<**<r  to  remove  their  subordinates  when- 
fT«r,  in  the  exercise  of  their  judgment,  there 
for  such   removal.     State  ex   rel. 


V^^'eill  V.  Easter,  59  Md.  283. 
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Although  in  the  foregoing  case  the  court 
broadly  asserted  the  stated  proposition, 
afterwards,  in  Miles  v.  Stevenson,  80  Md. 
358,  30  Atl.  646,  it  qualified  the  statement 
as  follows:  "We  agree  that  the  writ  of 
mandamus  does  not  lie  to  control  the  dis- 
cretion of  any  tribunal,  however  limited  its 
jurisdiction  may  be.  Hence,  when  the  act 
complained  of  rests  in  the  exercise  of  a  dis- 
cretion, the  remedy  fails.  But  this  discre- 
tion is  not  unlimited,  for,  if  it  be  exercised 
with  manifest  injustice,  the  court  will  com- 
mand its  due  exercise.  ...  It  must  be 
a  sound  discretion  and  according  to  law." 

When  a  statute  makes  a  governmental 
body  the  final  judge  of  the  qualification  of 
its  members  and  their  election  to  member- 
ship, mandamus  will  not  lie  to  compel  it  to 
restore  one  whom  it  has  excluded  without 
hearing  on  the  merits.  People  ex  rel.  Cooley 
v.  Fitzgerald,  41  Mich.  2,  2  N.  W.  179. 

The  common  council  of  the  city  of  Phila- 
delphia being  vested  with  power  to  judge 
of  the  qualifications  of  its  own  members, 
its  action  in  unseating  one  of  its  members 
when  taken  at  any  regular  meeting  after 
notice  and  hearing,  will  not  be  interfered 
with  by  the  courts  by  a  writ  of  mandamus 
to  reinstate  the  unseated  member.  Com.  ex 
rel.  Duffield  v.  Loughlin,  20  Phila.  Leg.  Int. 
100.  ' 

Mandamus  will  not  lie  to  restore  a  re- 
corder to  his  office  where  he  is  removable 
at  the  pleasure  of  the  corporation,  and  an- 
other person  has  been  appointed  in  his  stead. 
R.  v.  Canterbury,  11  Mod.  403. 

A  mandamus  will  not  be  granted  to  re- 
store a  sergeant-at-mace  to  his  office  in  a 
corporation  which  has  the  power  to  remove 
him  at  pleasure.  R.  v.  Dartmouth,  3  Salk. 
229. 

Clerks  of  the  district  courts  of  the  United 
States  hold  their  offices  at  the  will  of  the 
courts,  and,  if  removed  therefrom  by  the 
district  judge,  are  not  entitled  to  manda- 
mus to  obtain  reinstatement.  Ex  parte  Hen- 
nen,  13  Pet.  230,  10  L.  ed.  138. 

A  clerk  to  a  justice  in  petty  sessions,  ap- 
pointed by  order  of  such  sessions,  has  no 
legal  hold  u;>on  his  office;   and  the  court 
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will  not  interfere  if  he  is  dismissed  sum- 
marily, and  without  cause  assigned.  Ex 
parte  Sandys,  4  Barn.  &  Ad.  863. 

Mandamus  does  not  lie  to  restore  the 
clerk  and  treasurer  of  the  guardians  of  the 
poor  of  St.  Nicholas,  Rochester.  R.  v.  St. 
Nicholas,  4  Maule  &  S.  324. 

A  mandamus  will  not  lie  to  restore  a 
town  clerk  removed  without  cause  from  his 
office,  when  he  held  it  merely  during  the 
pleasure  of  the  corporation.  R.  v.  Stratford 
upon  Avon,  I  Lev.  291;  Stratford  on  Avon, 
2  Keble,  641,  s.  c.  sub  nom.  R.  v.  Deighton, 
2  Keble,  656. 

Mandamus  does  not  lie  to  restore  a  clerk 
to  his  office  in  the  office  of  the  "custoa  bre- 
vium,*'  because  it  was  said  in  Whitechurch 
V.  Pagot,  Style,  208,  that  the  master  of  the 
office  is  unanswerable  for  all  his  clerks  and 
has  power  over  them,  and  they  are  not  of- 
ficers, but  mere  servants,  and  therefore  there 
is  no  remedy  to  be  had  in  law  against  him, 
but  that  in  conscience  he  ought  to  restore 
him;  and  therefore  an  order  to  show  cause 
why  the  applicant  should  not  be  restored 
was  granted.  The  case,  however,  was  never 
decided  because  of  a  compromise  by  the  par- 
ties. 

Mandamus  will  not  lie  to  restore  to  his 
office  a  policeman  who  has  been  removed 
therefrom  by  his  superiors  in  the  exercise 
of  a  discretion  vested  in  them  by  law. 
Gleistman  v.  West  New  York,  74  N.  J.  L. 
74,  64  Atl.  1084. 

When  the  members  of  a  board  of  police 
commissioners  are  empowered  by  statute  to 
remove  any  policeman  for  cause,  and  are 
made  the  sole  judges  of  what  is  sufficient 
cause  for  such  removal,  their  action  in  re- 
moving a  policeman  cannot  be  controlled  by 
the  courts;  and  a  writ  of  mandamus  will 
not  lie  to  restore  a  policeman  to  his  office. 
State  ex  rel.  Pinkerman  v.  Rusling,  64  Conn. 
617,  30  Atl.  758. 

A  court  of  competent  jurisdiction,  upon 
an  application  for  mandamus  to  restore  to 
his  office  one  who  has  been  removed  there- 
from by  a  governmental  body  vested  with 
the  power  to  appoint  and  remove  subordi- 
nate officers,  is  bound  to  inquire  whether 
incompetency,  wilful  neglect  of  duty,  or 
misdemeanor  in  office  really  existed  in  case 
of  a  removal  before  the  expiration  of  a 
term  of  office,  because  it  is  only  for  some 
such  cause  that  the  power  of  removal  can 
be  exercised.     Miles  v.  Stevenson,  supra. 

The  decision  in  State  ex  rel.  O'Neill  v. 
Register,  supra,  was  carefully  distinguished 
in  Miles  v.  Stevenson,  supra,  by  the  fol- 
lowing language:  "What  we  have  said  is 
not  to  be  understood  as  applying  to  a  class 
of  cases  where  there  is  no  limit  fixed  to  the 
term  of  the  office,  and  the  appointee  holds 
merely  at  the  will  of  the  appointing  power; 
nor  to  another  class,  where  the  power  of 
removal  is  vested  by  statute  in  the  discre- 
tion of  any  person  or  body  of  persons;  nor 
where  it  depends  on  the  exercise  of  personal 
judgment  as  to  whether  the  cause  for  re- 
moval be  sufficiently  good." 

When  the  ptntute  makes  a  tribunal  the 
final  and  exclusive  arbiter  in  the  matter  of 
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removals  from  office  of  certain  officers,  man- 
damus will  not  lie  to  restore  such  officers 
to  their  offices  after  having  been  removed 
by  the  proper  authority.  Lunt  v.  Davison, 
104  Mass.  498. 

The  discretion  of  an  officer,  official  body, 
or  tribunal,  which  cannot  be  interfered  with 
by  mandamus  to  effect  restoration  to  of- 
fice of  one  removed  therefrom  by  the  action 
of  such  an  officer,  body,  or  tribunal,  does 
not  exist  when  the  act  done  is  ministerial 
upon  a  given  state  of  facts,  although  the 
removing  power  must  judge,  according  to 
its  best  discretion,  whether  the  act  of  re- 
moval should  be  performed,  and  whether  the 
facts  exist  that  warrant  removal;  since, 
were  it  otherwise,  it  is  obvious  mandamus 
would  never  lie  in  any  case.  Morley  v. 
Power,  5  Lea,  691;  Terrell  v.  Greene,  88 
Tex.  639,  31  S.  W.  631. 

The  power  given  by  a  statute  to  a  board  of 
aldermen  to  remove  a  mayor  when,  in  the 
judgment  of  its  members,  there  is  sufficient 
cause  for  his  removal,  does  not  confer  upon 
such  board  unlimited  discretion  to  remove 
a  mayor,  but  one  which  can  be  exercised 
only  when  a  recognized  offense  against  the 
law  has  been  committed;  and  therefore  does 
not  bar  the  remedy  by  mandamus  to  rein- 
state a  mayor  who  has. been  arbitrarily  re- 
moved. Milliken  v.  Weatherford,  64  Tex. 
388,  38  Am.  Rep.  629. 

The  uncontrolled  discretion  of  inferior  of- 
ficers or  bodies  includes  only  their  discre- 
tion upon  the  subject-matter  which  by  law 
they  may  determine;  but  does  not  include 
their  decision  as  to  the  extent  of  their  own 
authority.  State  ex  rel.  Gill  v.  Watertown* 
9  Wis.  254. 

The  case  of  State  ex  rel.  Gill  v.  Water- 
town,  supra,  was  cited,  and  its  opinion 
adopted,  upon  the  point  relating  to  the  dis- 
cretion of  the  removing  power,  in  Terrell  v. 
Greene,  supra. 

When  the  power  to  remove  for  due  cause 
is  given,  the  words  "due  cause"  operate  as 
a  limitation  on  the  power.  State  ex  rel. 
Gill  V.  Watertown,  supra. 

Although  a  corporation  has  the  power  to 
remove  at  will  its  town  clerk,  nevertheless, 
upon  an  application  for  a  mandamus  to  re- 
store a  town  clerk  to  his  office,  if  the  cor- 
poration returns  a  removal  upon  the  ground 
of  a  misdemeanor,  and  does  not  rely  upon  its 
power  to  remove  arbitrarily,  a  mandamus 
will  issue  if  the  return  grounds  of  the  re- 
moval are  insufficient.  R.  v.  Oxon,  2  Salk, 
428. 

A  return,  to  be  sufficient  to  require  a 
denial  of  a  mandamus  to  restore  to  his 
office  a  common  councilman  upon  the  ground 
that  the  corporation,  by  an  ancient  custom, 
might  remove  ad  libitum,  must  set  forth 
that  the  removal  was  positively  an  exercise 
of  that  power,  and  not  leave  it  to  be  in- 
ferred from  mere  recital  in  the  return.  R. 
V.  Coventry,  2  Salk.  430. 

b.  Under  statutory  restriction. 

A  municipal  corporation  cannot  disfran- 
chise a  burgess  unless  it  has  authority  so 
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to  do,  either  by  the  express  words  of  the 
iiiarter,  or  by  prescription.  Bagg's  Case, 
11  Coke.  93b. 

A  return  to  a  mandamus  to  restore  an 
aldernian  to  an  oflice  from  which  he  has 
been  removed  by  the  common  council  is  not 
w,od  when  it  does  not  show  a  power  to  re- 
nio\'e,  vested  in  the  common  council.  Such 
a  power  is  incidental  to  the  corporation, 
but  cannot  be  exercised  by  a  part  of  the 
corporation  unless  it  is  vested  in  such  part 
bv  charter  or  prescription.  R.  v.  Doncaster, 
Saver,  37. 

Mandamus  lies  to  restore  to  his  office  a 
city  councilman  who  has  been  excluded  there- 
from by  reason  of  illegal  and  void  proceed- 
ings for  his  recall  by  the  electors,  under  a 
special  statute  enacted  in  that  behalf.  Dav- 
enport ▼.  Los  Angeles,  14G  Cal.  508,  80  Pac. 
684,  fieatty,  Chief  Justice,  dissenting. 

A  writ  of  mandamus  issues  to  a  county 
commissioner  8  court  to  compel  it  to  restore 
to  his  office  a  clerk  whom  it  has  removed 
without  complying  with  the  statute  author- 
izing such  a  removal.  Street  v.  Gallatin 
County,  Breeae    (111.)   25. 

Mandamus  will  issue  to  restore  to  his  of- 
fice a  clerk  of  the  peace  discharged  by  the 
6e;ision,  under  the  statute  1  Wm.  &  Marj', 
chap.  21,  without  a  charge  having  been  made 
in  writing  and  exhibited  against  him.  R.  v. 
Evans,  1  Shower,  282. 

Mandamus  is  the  proper  remedy  to  re- 
store to  his  office  one  illegally  removed  from 
a  municipal  office  of  trust  and  profit,  who 
held  it  by  virtue  of  a  system  established  by 
law  to  maintain  a  proper  civil  service. 
Thompson  v.  Troup,  74  Conn.  121,  49  Atl. 

no;. 

The  writ  of  mandamus  lies  to  restore  to 
his  office  a  subordinate  officer  removed  by 
his  superior  unlawfully,  whenever  the  stat- 
utory power  of  removal  vested  in  such  su- 
perior limits  tbe  exercise  of  the  power  to 
specified  causes.  Miles  v.  Stevenson,  80  Md. 
358.  30  Atl.  646. 

Inasmuch  as  the  statute  of  the  state  of 
N'ew  York  (Laws  1892,  chap.  671)  forbids 
the  removal  of  veteran  volunteer  firemen 
from  their  positions  in  the  public  service 
held  under  appointment  for  indefinite  times, 
except  for  cause  after  hearing,  such  per- 
ions,  if  removed  arbitrarily,  are  entitled  to 
reinstatement  by  mandamus.  People  ex  rel. 
Drake  t.  Sutton,  88  Hun,  173,  34  N.  Y. 
Supp.  487. 

The  statute  of  New  York  giving  prefer- 
ence of  appointment  and  employment  to 
honorably  discharged  Union  soldiers  and 
sailors  upon  all  public  works  of  the  state, 
provided  they  possess  the  necessary  capacity 
to  discharge  tbe  duties  of  the  position  in- 
voItwI  (Laws  1887,  chap.  464),  imposes 
upon  public  ofllicers  a  duty  and  confers 
apon  veterans  a  right  which  may  be  en- 
forced by  mandamus.  Sullivan  v.  Gilroy, 
55  Hun,  285,  8  N.  Y.  Supp.  401. 

A  statute  having  been  adopted  in  the 
«UU  of  New  York  (Laws  1896,  chap.  821) 
to  the  effect  that  a  veteran  improperly  re- 
tuoved  from  a  state  or  municipal  position 
shall  have  a  remedy  by  mandamus  for  right- 
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ing  the  wrong,  under  this  statute  a  veteran 
officer  or  employee  of  a  municipal  depart- 
ment, who  has  been  wrongfully  reniovod,  is 
entitled  to  mandamus,  not  relegated  to  an 
action  in  the  nature  of  quo  warranto  to  re- 
store him  to  his  place.  People  ex  rel.  Tate 
V.  Dalton,  168  N.  Y.  204,  62  N.  E.  1119, 
affirming  34  App,  Div.  6,  63  N.  Y.  Supp. 
1060. 

An  ordinary  laborer  employed  in  the  de- 
partment of  public  works  is  within  the 
scope  and  protection  of  the  statute  giving 
preference  m  public  employment  to  honor- 
ably discharged  Union  sailors  and  soldiers, 
and,  if  removed  from  his  position  in  viola- 
tion of  such  statute  without  cause,  is  en- 
titled to  a  mandamus  to  restore  him  to  his 
place.     Sullivan  v.  Gilroy,  supra. 

A  Civil  War  veteran  employed  by  the 
city  as  a  laborer,  eligible  under  the  civil- 
service  rules  for  appointment  and  employ- 
ment, and  competent  to  perform  his  duties, 
wrongfully  discharged  and  refused  employ- 
ment when  there  is  work  iox  his  class  to  be 
done,  may  compel  his  reinstatement  by  writ 
of  mandamus.  Ransom  v.  Boston,  193  Mass. 
537,  79  N.  E.  823. 

When  a  special  statute  forbids  the  re- 
moval from  his  office,  except  for  good  cause 
shown  and  after  a  hearing,  a  veteran  of  the 
Civil  War,  and  commands  that  he  be  con- 
tinued therein  during  good  behavior,  man- 
damus will  issue  to  restore  to  his  position 
an  officer  discharged  in  violation  of  such 
statute.  State  ex  rel.  Lewis  v.  Board  of 
Public  Works,  51  N.  J.  L.  240,  17  Atl.  112. 

An  honorably  discharged  soldier  of  the 
Civil  War,  who  has  been  removed  from  his 
positioA  in  the  fire  department  of  the  city 
of  New  York  in  violation  of  the  statute  giv- 
ing veterans  the  preference,  is  entitled  to 
a  mandamus  to  reinstate  him,  notwithstand- 
ing the  place  has  been  filled  by  the  appoint- 
ment of  another  incumbent.  People  ex  rel. 
Mesick  v.  Scannell,  63  App.  Div.  243,  71  N. 
Y.  Supp.  383. 

A  municipal  employee  who  has  been  arbi- 
trarily and  summarily  removed  because  of 
his  political  affiliations,  and  merely  to  make 
place  for  another  person,  in  violation  of  a 
statute,  is  entitled  to  a  writ  of  mandamus 
to  restore  him  to  his  position.  People  ex 
rel.  Boyd  v.  Hertle,  28  Misc.  37,  60  N.  Y. 
Supp.  23. 

Mandamus  lies  to  reinstate  in  his  office 
an  employee  in  the  civil  service  of  a  city 
of  the  first  class,  protected  by  a  statute, 
where,  in  violation  of  such  statute,  he  has 
been  summarily  and  arbitrarily  removed 
without  proper  reason  and  an  opportunity 
to  be  heard.  Truitt  v.  Philadelphia  (Pa.) 
70  Atl.  757. 

A  chief  of  police  entitled  by  statute  to 
retain  his  position  during  good  behavior, 
subject  to  the  power  of  the  board  of  police 
commissioners  to.,  remove  him  at  any  time 
for  good  cause  or  when  the  good  of  the  serv- 
ice should  be  subserved  by  his  removal,  can- 
not be  removed  arbitrarily  without  notice 
and  charges  or  an  opportunity  to  be  heard 
in  his  defense;  and,  if  so  removed,  is  enti- 
tled to  a  mandamus  to  restore  him  to  hia 


72 


OHIO  SUPREME  COURT. 


Fb., 


office.     Pratt  v.   Police  &  Fire   Comrs.    15 
Utah,  1,  49  Pac.  747. 

A  writ  of  mandamus  lies  to  the  head  of 
the  police  department  of  a  city,  commanding 
him  to  restore  to  his  office  a  clerk  removed 
by  him  in  violation  of  the  provision  of  a 
statute  regulating  the  civil  service  of  cities, 
which  controls  the  tenure  of  office  of 
the  clerk  thus  removed.  Kipley  v.  Luthardt, 
178  111.  626,  63  N.  E.  74. 

When  a  city  charter  and  the  rules  adopted 
under  it  forbid  the  removal  of  a  person  em- 
ployed in  clerical  work  in  any  department 
of  the  city,  except  for  sufficient  cause  duly 
shown,  mandamus  lies  to  restore  a  clerk  to 
his  position  from  which  he  has  been  re- 
moved without  any  assigned  cause  and  with- 
out notice.  Thompson  v.  Troup,  74  Conn. 
121,  49  Atl.  907. 

A  writ  of  mandamus  lies  to  reinstate  in 
his  office  a  medical  officer  of  a  city  fire  de- 
partment who  has  been  removed  by  the  fire 
commissioner  without  charges  and  oppor- 
tunity to  be  heard,  in  violation  of  a  statute 
forbidding  such  removal.  People  ex  rel. 
Banta  v.  Scannell,  60  App.  Div.  626,  63  N. 
Y.  Supp.  985. 

One  holding  a  clerical  and  subordinate 
position  in  the  municipal  service  without 
original,  independent,  or  governmental  du- 
ties, and  who  has  been  removed  therefrom 
without  any  hearing,  in  violation  of  a  stat- 
ute requiring  it,  is  entitled  to  mandamus 
to  reinstate  him,  in  the  absence  of  evidence 
that  his  position  was  excepted  from  the  op- 
eration of  the  statute,  and  notwithstanding 
another  person  is  filling  his  position  under 
color  of  right,  where  such  other  person  has 
been  permitted  to  intervene  and  been  made 
a  party  to  the  mandamus  proceeding.  Peo- 
ple ex  rel.  Hoefle  v.  Cahill,  188  N.  Y.  489, 
81  N.  E.  463,  reversing  116  App.  Div.  886, 
102  N.  Y.  Supp.  326. 

The  writ  of  mandamus  lies  to  restore  to 
his  office  a  municipal  officer  who  has  been 
removed  therefrom  without  compliance  with 
the  statute  requiring  that  in  every  case  of 
removal  true  grounds  thereof  shall  be  forth- 
with entered  upon  the  records  of  the  depart- 
ment of  the  board,  and  the  statement  of  the 
reasons  filed  in  the  department.  People  ex 
rel.  Percival  v.  Cram,  60  App.  Div.  380,  64 
N.  Y.  Supp.  168,  affirming  29  Misc.  369,  61 
N.  Y.  Supp.  868. 

But,  when  a  statute  gives  a  public  of- 
ficer power  to  remove  his  subordinates  upon 
stating  in  writing  the  cause  and  giving 
them  opportunity  to  be  heard,  without  fur- 
ther limit  upon  the  power  of  removal,  man- 
damus will  not  lie  to  restore  to  his  position 
a  person  removed  by  such  officer  if  the  re- 
quirements of  the  statute  have  been  met. 
Porter  v.  Howland,  24  Misc.  434,  63  N.  Y. 
Supp.  683. 

When  the  head  of  a  municipal  depart- 
ment is  vested  by  statute  with  power  to  dis- 
miss for  cause  any  officer  of  such  depart- 
ment, mandamus  will  not  lie  to  restore  to 
his  former  position  an  officer  who  has  been 
removed  therefrom  for  a  stated  adequate 
cause.  State  ex  rel.  Hill  v.  Fire  Comrs. 
26  Ohio  St.  24. 
19  L.R.A.(N.S.) 


In  R.  y.  Chester,  1  Wils.  206,  a  mandamus 
was  refused  to  restore  a  prebendary  or  canon 
of  the  church  of  Chester  to  his  place  and 
office  after  he  had  been  removed  by  the  I 
bishop,  notwithstanding  he  was  entitled  by 
the  foundation  statute  to  be  thrice  admon- 
ished before  being  deprived  of  his  place,  i 
The  refusal  went  upon  the  ground  that  the 
bishop,  being  the  visitor  with  plenary  power 
in  the  matter,  was  not  subject  to  the  con- 
trol of  the  court,  and,  the  removal  having 
been  effected  for  good  cause,  mandamus  to 
restore  would  be  useless. 

In  R.  V.  Wrexham,  6  Ad.  &  El.  581,  a 
mandamus  was  granted  to  restore  a  dis- 
charged clerk  to  his  office  who  had  been  re- 
moved  by  the  road  commissioners  in  an  ac- 
tion where  the  commissioners  had  the  power 
by  statute  to  remove  their  clerks,  but  could 
take  official  action  only  pursuant  to  pre- 
vious notice,  which  had  not  been  given. 

Mandamus  lies  to  restore  to  his  office  the 
collector  of  poor  rates  in  a  parish,  who  has 
been  dismissed  from  his  office  by  affirmative 
vote  of  but  16  members  of  a  vestry  consist- 
ing of  80  persons,  at  a  meeting  attended  by 
only  36,  of  whom  11  voted  in  the  negative 
and  the  rest  of  those  present  remained  mute. 
R.  v.  Christchurch,  7  El.  &  Bl.  409,  affirmed 
in  exchequer  chamber  7  El.  &.  Bl.  420. 

VIII.  Removals  for  cause, 

a.  After  trial  upon  charges. 

Mandamus  will  not  lie  to  restore  to  his 
office  an  officer  who  has  been  ousted  there- 
from by  the  judgment  of  a  court  of  compe- 
tent jurisdiction  in  proceedings  in  the  na- 
ture of  quo  warranto.  Swartz  v.  Large,  47 
Kan.  306,  27  Pac,  993. 

When  an  officer  having  possession  of  an 
office,  whose  title  thereto  has  been  success- 
fully contested  and  adjudged  void  by  an- 
other claimant  in  regular  legal  proceedings 
instituted  for  the  purpose,  is  ousted  from 
his  position  by  his  successful  rival,  he  can- 
not be  restored  thereto  by  writ  of  nuinda- 
mus  upon  the  ground  that  he  had  appealed 
from  the  judgment  against  him.  Allen  v. 
Robinson,  17  Minn.  113,  Oil.  90. 

A  peremptory  mandamus  for  the  restora- 
tion of  an  officer  will  not  be  granted  so  long 
as  a  judgment  for  his  removal,  given  by  a 
jurisdiction  able  to  remove  him,  remains  in 
force.    R.  v.  Baines,  2  Ld.  Raym.  1265. 

After  a  municipal  council  has  tried  a 
contested  election  of  one  of  its  members, 
and  seated  the  contestant  after  ousting  the 
incumbent,  mandamus  will  not  lie  to  re- 
store the  latter  to  office.  Cripple  Creek  v. 
People,  19  Colo.  App.  399,  75  Pac.  603. 

Mandamus  is  not  an  appropriate  remedy 
for  reviewing  the  action  of  an  officer  in 
removing  a  subordinate.  Its  function  is  to 
command  action,  and  it  cannot  be  used  for 
the  correction  of  errors.  People  ex  rel. 
Holden  v.  Woodbury,  88  App.  Div.  693.  85 
N.  Y.  Supp.  161,  affirmed  in  179  N.  Y.  525, 
71  N.  E.  1137. 

The  judicial  action  of  civil-service  com- 
missions in  taking  a  public  employee  out  oi 
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the  competitive  class  in  which  he  was  pro- 
tected from  arbitrary  discharge  by  his  su- 
perior, and  transferring  the  place  to  a  non- 
competitive class,  so  as  to  make  him  subject 
to  removal  at  the  will  of  his  chief,  cannot 
be  attacked  upon  mandamus  to  restore  him 
to  his  place  after  he  has  been  summarily  re- 
moved without  cause.  People  ex  rel.  OToole 
r.  Hamilton,  98  App.  Div.  69,  90  N.  Y.  Supp. 
M7. 

If  a  removed  officer  has  been  accorded 
all  hia  substantive  rights  in  the  proceedings 
for  his  removal,  and  the  wrong  alleged  as 
cause  for  such  removal  has  been  substan- 
tiated, a  mandamus  to  reinstate  him  will  be 
refused.  State  ex  rel.  Tanner  v.  Police 
Board,  51  La.  Ann.  941,  25  So.  935. 

When  an  officer  has  been  removed  from 
hjs  oflOce  after  a  hearing  and  an  investiga- 
tion by  a  body  possessing  authority  to  re- 
move him,  he  has  not  a  remedy  by  manda- 
mus. Hartwig  v.  Manistee,  134  Mich.  616, 
W  N.  W.  1067. 

Mandamts  will  not  lie  to  reinstate  in  his 
office  a  member  of  the  police  force  of  a  mu- 
nicipal corporation  who  has  been  dismissed 
therefrom  upon  conviction,  after  due  trial 
by  a  proper  tribunal,  of  a  violation  of  the 
rules  of  the  police  department.  State  ex 
rel.  Klaue  v.  Barrett,  22  Ohio  C.  C.  104; 
SUte  ex  rel.  McKenzie  v.  Hyman,  22  Ohio 
C.  C.  213. 

If  a  pilot  has  been  removed  from  his  po- 
rtion by  the  commissioners  of  pilotage  of 
his  port  for  dereliction  of  duty  or  violation 
of  rules  affording  an  adequate  cause  for  his 
removal,  if  established  as  a  fact,  he  cannot 
he  restored  thereto  by  mandamus  where  the 
commissioners  have  in  good  faith  and  upon 
evidence  found  the  fact  against  him.  State 
w  rel.  Stephens  v.  Pilotage  Comrs.  23  S.  C. 
1"5:  State  ex  rel,  McDonald  v.  Courtenav, 
23  S.  C.  180. 

Mandamus  will  not  lie  to  restore  to  the 
office  of  buigess  of  a  municipal  corporation 
one  who  has  been  removed  for  cause  after 
IttTing  been  heard  in  his  defense,  when  the 
power  of  removal  is  vested  in  the  corpora- 
tion.   R.  V.  Wilton,  5  Mod.  267. 

The  remedy  of  an  officer  whb  has  been  re- 
moved from  his  office  after  notice  and  a 
bearing  upon  the  trial  of  charges  found  sub- 
iUntiated  is  certiorari  to  review  the  pro- 
<**ding8,  and  not  mandamus.  People  ex 
rel.  Grace  v.  Police  Comrs.  43  How.  Pr.  386, 
affirming  12  Abb.  Pr.  (N.S.)  181;  People 
«  rel.  Segee  v.  Hayes,  106  App.  Div.  663, 
^  X.  Y.  Supp.  754;  People  ex  rel.  Hanra- 
wn  v.  McAdoo,  110  App.  Div.  894,  96  N.  Y. 
>«pp.  1069;  Elder  v.  Bingham,  118  App. 
^v.  25.  103  N.  Y.  Supp.  617. 

Mandamus  will  not  lie  to  restore  an  al- 
derman to  his  office,  where  he  has  been  re- 
nwred  for  proper  cause  and  after  hearing, 
notwithstanding  the  municipal  charter  con- 
tra in  express  terms  no  power  upon  the 
wrporation  which  has  removed  him,  provid 
*«^the  exercise  of  such  power  is  not  forbid- 
^a.  and  ever  was  one  of  the  ancient  privi 
*?w  exercised  by  the  corporation  before  the 
l»  LJtA.(N.S.) 


granting  of  the  charter.  Haddock's  Case,  T. 
Ravm.  436. 

Suspension  of  a  pilot  by  the  Massachu- 
setts pilot  commissioners  from  his  office  as 
pilot,  followed  by  his  removal  by  the  trus- 
tees of  the  Boston  Marine  Society  after  no- 
tice and  opportunity  to  be  heard,  cannot  be 
reviewed  by  the  courts  upon  mandamus. 
Lunt  V.  Davison,  104  Mass.  498. 

A  mandamus  to  restore  an  officer  of  the 
city  of  New  Orleans  to  his  position  after  he 
had  been  removed  upon  charges  followed  by 
notice  and  hearing  will  not  be  awarded  un- 
less the  proceedings  show  that  the  removal 
was  a  nullity,  unsupported  by  any  evidence 
whatever.  State  ex  rel.  Tanner  v.  Police 
Board,  61  La.  Ann.  941,  26  So.  936. 

But,  when  proceedings  to  remove  a  statu- 
tory officer  take  the  form  of  a  nominal  trial 
upon  charges,  but  are  subversive  of  the 
rights  of  accused  in  that  the  charges  are 
not  specific,  the  witnesses  in  support  of 
them  are  not  examined  on  oath,  and  the  ac- 
cused is  given  no  opportunity  to  be  heard 
in  his  defense,  mandamus  will  lie  to  restore 
the  accused  to  his  office  in  case  of  his  re- 
moval. Geter  v.  Tobacco  Inspection  Comrs. 
1  Bay,  364,  1  Am.  Dec.  621;  Singleton  v. 
Charleston  Tobacco  Inspection  Comrs.  2  Bay, 
106.  ^ 

A  mandamus  will  not  lie  to  restore  a  bur- 
gess to  his  office  who  has  been  removed  for 
misbehavior  after  he  has  had  opportunity 
to  be  and  has  been  heard,  simply  upon  the 
ground  that  he  was  not  summoned,  because 
the  end  of  the  summons  is  only  that  he  may 
be  heard.  R.  v.  Wilton,  2  Salk.  428,  s.  c. 
sub  nom.  R.  v.  Chalke,  1  Ld.  Raym.  226. 

h.  Adequate  causes, 

1.  Failure  to  qualify. 

Mandamus  will  not  lie  to  restore  an  al- 
derman who  has  been  removed  from  his  of- 
fice for  failure  to  subscribe  the  statutory 
oath,  although  the  return  does  not  show  that 
it  had  been  tendered  to  him  for  subscrip- 
tion.    R.  V.  Thacker,  T.  Jones,  121. 

A  mandamus  will  not  lie  to  restore  a  bur- 
gess who  has  been  removed  for  not  taking 
the  oath  and  declaration  required  by  the 
act  of  corporations.  13  Car.  II.:  R.  v. 
Philingham,  1  Keble,  777. 

The  statute  of  1  Wm.  &  Mary,  sess.  2, 
chap.  8,  §  6,  which  enacted  that,  if  any  per- 
son then  having  any  office  should  neglect  to 
take  the  oath  therein  prescribed  before  the 
1st  of  August  then  next  ensuing,  the  said 
office  should  be  void,  works  a  forfeiture  ex 
propria  vigore;  and  therefore  an  alderman 
of  the  city  of  London  excluded  from  his 
office  because  he  had  neglected  to  take  the 
statutory  oaths  within  the  time  limited  is 
not  entitled  to  a  mandamus  to  restore  him 
to  office.     Smith's  Case,  4  Mod.  63. 

An  alderman  who  has  been  excluded  from 
his  office  when  duly  elected  because  he  failed 
to  qualify  by  taking  the  oath  and  subscrib- 
ing the  declaration  cannot  be  restored  by 
mandamus,  for  the  election,  ipso  factOy  be- 
comes void.    R.  V.  Sanchar,  2  Shower,  66. 
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jS?.  Desertion. 

Restoration  to  an  office  voluntarily  aban- 
doned cannot  be  had  by  mandamus.  East- 
man V.  Householderi  54  Kan.  63,  37  Pac. 
980. 

An  alderman  who  has  been  removed  from 
his  office  for  nonresidence,  absenteeism,  is 
not  entitled  to  a  mandamus  to  restore  him, 
where  an  act  of  absence  is  definitely  estab- 
lished. R.  V.  Shrewsbury,  2  Barnard,  K.  B. 
394. 

A  burg«8s  who  has  been  remdved  from 
his  office  because  he  has  ceased  to  be  an 
inhabitant  himself  cannot  be  restored  by 
mandamus.     R.  v.  Truebody,  11  Mod.  76. 

When  a  municipal  charter  requires  that 
an  alderman  be  both  a  citizen  and  an  inhab- 
itant of  the  municipality,  a  mandamus  will 
not  lie  to  restore  to  his  office  an  alderman 
returned  as  having  been  removed  therefrom 
because  he  had  become  a  resident  and  an  in- 
habitant elsewhere.  Exeter  v.  Glide,  4  Mod. 
33;  R.  V.  Shrewsbury,  7  Mod.  201. 

An  alderman  cannot  be  removed  from  his 
office  upon  the  ground  that  he  has  become 
a  nonresident  of  his  borough  simply  because 
he  has  taken  his  family  and  gone  elsewhere 
to  reside  temporarily  foF  a  few  months.  If 
removed  for  such  reason,  he  is  entitled  to 
mandamus  to  restore  him.  R.  v.  Leicester, 
4  Burr.  2087. 

Mere  residence  in  contiguous  territory,  of 
an  alderman  of  a  municipal  corporation,  is 
not  a  good  cause  for  removing  him  from 
his  office  on  the  ground  of  desertion,  or  ab- 
senteeism, or  nonresidence,  when  it  appears 
that  he  actually  attended  to  the  duties  of  his 
office,  and  that  other  corporate  officers  fre- 
quently resided  a  few  miles  beyond  the  cor- 
porate limits.     R.  v.  Doncaster,  Sayer,  37. 

A  single  absence  of  a  public  officer  from 
his  duty  is  not  such  a  desertion  as  entitles 
a  corporation  to  remove  him.  R.  v.  Wells, 
4  Burr.  1999. 

Where  a  school  director's  original  title 
to  his  seat  under  a  valid  election  is  not 
contested,  and  the  only  question  is  as  to  the 
illegality  of  his  ouster  for  alleged  wilful 
absence  from  meetings  of  the  board,  his 
remedy  to  reseat  him  and  prevent  his  fur- 
ther exclusion  is  mandamus.  Com.  ex  rel. 
O'Brien  v.  Gibbons,  196  Pa.  97,  46  Atl.  313. 
And  this  is  so  even  though  a  successor  has 
been  appointed  and  admitted  to  the  seat 
by  the  other  directors. 
"  Mandamus  lies  to  restore  to  the  office  of 
sword  bearer  a  person  illegally  removed 
therefrom  for  absence  and  nonattendance. 
R.  v.   Bristol,   1  Shower,  288. 

8.  Resignation. 

Mandamus  will  not  lie  to  restore  an  officer 
who  has  been  removed  from  his  office  pur- 
suant to  his  own  request.  R.  v.  Tidderley, 
Sid.  pt.  1,  p.  14. 

A  police  officer  who  has  resigned  under 
duress,  and  whose  resignation  has  been  ac- 
cepted by  the  head  office  department,  and 
who  afterwards  withdraws  his  resignation 
and  demands  reinstatement,  which  is  re- 
fused, is  not  entitled  to  a  mandamus  to  re- 
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store  him  to  office.    People  ex  rel.  Goodwin 
V.  MacLean,  62  Hun,  42,  16  N.  Y.  Supp.  401. 

When,  by  statute,  a  police  department  of  a 
city  has  been  superseded  and  reorganized, 
and  the  policemen  in  actual  service  con- 
tinue, as  policemen  under  the  new  regime, 
and  such  statute  forbids  the  removal  of 
policemen  except  upon  charges  and  hearing, 
mandamus  lies  to  reinstate  a  member  of  tlie 
old  police  force  in  his  place  in  the  new  de- 
partment where  he  has  been  summarily  re- 
moved without  charges  or  hearing,  provided 
his  conduct  prior  to  his  exclusion  did  not 
legally  amount  to  a  voluntary  resignation. 
People  ex  rel.  Gorman  v.  Board  of  i*olice, 
35  Barb.  527 ;  People  ex  rel.  Titus  v.  Board 
of  Police,  35  Barb.  535;  People  ex  rel.  Dunn 
V.  Board  of  Police,  35  Barb.  544;  People  ex 
rel.  Hanrahan  y.  Board  of  Police,  35  Barb. 
651. 

A  mandamus  lies  to  restore  to  his  office  a 
burgess  who  has  been  removed  therefrom  for 
writing  a  libel,  and  who  is  alleged  to  have 
consented  to  be  turned  out,  becaase  the  cor- 
poration has  no  power  to  try  a  case  of  libel, 
and  a  parol  consent  is  too  indefinite  and  un- 
certain. R.  ▼.  Lane,  11  Mod.  270,  2  Ld. 
Raym.  1304. 

In  R.  V.  Lane,  supra,  a  mandamus^  was 
directed  to  the  mayor,  aldermen,  and  com- 
mon council  of  Gloucester  to  restore  Lane 
to  the  place  of  capital  burgess,  and  it  was 
returned  that  Lane  had  written  a  libelous 
letter  to  an  aldermen,  and,  upon  being 
charged  therewith,  he  consented  to  be  turned 
out;  objections  were  made  to  this  return  as 
not  good  in  that  it  shoilld  have  been  re- 
turned that  Lane  had  resigned  his  office,  and 
that  his  resignation  had  been  accepted.  Mr. 
Justice  Powell  h«ld  that  a  resignation  might 
be  made  by  parol,  but  that  the  return  should 
have  been  more  certain;  and,  according  to 
this  report,  a  peremptory  mandamus  was 
granted  per  curiam.  The  case  is  also  re- 
ported somewhat  differently  in  Fortescue, 
275. 

In  the  case  of  Verrior  v.  Sandwich,  Sid. 
pt.  1,  p.  305,  the  court,  without,  however, 
so  deciding,  was  of  the  opinion  that  a  re- 
turn that  the  town  clerk  who  sought  res- 
toration to  hi4  office  by  mandamus  had  been 
elected  mayor  was  good,  and  that  the  ac- 
ceptance of  the  office  of  mayor  was  in  effect 
a  resignation  of  that  of  town  clerk. 

4,  Causes  involving  moral  tut^itude. 

A  return  to  a  mandamus  to  restore  one 
to  the  office  of  capital  citizen  of  a  munici- 
pality who  was  removed  after  hearing  upon 
a  charge  of  bribery  is  sufficient  to  pre- 
vent the  issue  of  the  writ,  notwithstanding 
the  charge  is  of  an  offense  indictable  at  com- 
mon law,  upon  which  no  conviction  has 
been  had,  because  it  is  also  an  offense 
against  the  duty  of  the  office  over  which  the 
corporation  has  jurisdiction.  R.  v.  Carlisle, 
Fortescue,   200. 

In  R.  V.  Chalk,  Comb.  396,  Chief  Justice 
Holt  remarked,  upon  an  application  for  a 
mandamus  to  restore  a  burgess  to  his  office 
who  had  been  removed  upon  the  charge  of 
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falflifjing  the  court  records,  that,  if  a  man  I 
be  guilty  of  perjury,  forgery,  etc.,  he  is  not 
to  ^removed  before  conviction;  but  the  rais- 
ing of  the  corporation  book  is  not  an  offense 
at  common  law,  but  one  a^^inst  the  duty  of 
tbe  place.  Although  he  did  not  then  deny 
the  application,  but  adjourned  the  case  for 
further  consideration. 

Whether  a  burgess  who  has  committed 
an  oflense  indictable  at  law  and  a  breach  of 
bis  official  oath  and  duty  can  be  disfran- 
cliised  before  conviction  of  the  indictable  of- 
fense. Lord  Hardwicke,  in  R.  v.  Derby,  Cas. 
t.  HaVdw.  163,  did  not  deem  it  necessary  to 
decide;  but  he  was  of  the  opinion  that  the 
burgess,  in  such  a  case,  might  be  disfran- 
chised for  acts  which  amounted  to  a  breach 
of  his  oath  and  duty,  and  therefore  held  that 
A  return  to  a  mandamus  to  restore  a  bur- 
gess amoved  under  such  circumstances  was 
good. 

In  R.  V.  Taylor,  3  Salk.  231,  a  mandamus 
vas  granted  to  restore  to  his  place  an  al- 
derman of  the  city  of  Gloucester,  who  had 
been  removed  by  the  common  council  upon 
the  gnmnd  that  he  was  a  common  drunkard, 
becau.se  the  court  was  of  the  opinion  that  the 
return  was  insufficient,  not  because  the 
charge  did  not  warrant  removal,  for  the 
court  thought  it  did,  but  because  it  did  not 
appear  that  the  common  council,  at  the  time 
of  the  removal,  had  been  convened  for  official 
buiiiness.  Afterwards,  it  is  reported,  the 
(juestion  was,  whether  the  corporation  might 
proceed  de  novo  to  remove  the  restored  officer 
i»T  drunkenness,  and  the  court  held  that  it 
might 

5.  VnfitnesSf    unfaithftaness,    and    in- 
competency. 

If  the  applicant  for  a  writ  of  mandamus 
to  restore  him  to  office  appears  to  be  under 
a  disability  to  hold  the  office,  the  writ  must 
\k  denied.    R.  v.  Bristol,  1  Shower,  288. 

Mandamus  will  not  lie  to  restore  to  his 
^•(fice  an  officer  who  has  been  removed  there- 
from, when  it  clearly  appears  that  he  has 
■lecome  disqualified  from  holding  such  of- 
fice. Bunting  ▼.  Willis,  27  Gratt.  144,  21 
Am.  Rep.  338. 

When  an  applicant  for  a  writ  of  manda- 
mus to  reinstate  him  in  an  office  from  which 
be  has  been  summarily  removed  is  unfit  for 
the  position,  the  writ  of  mandamus  will  not 
iisue  regardless  of  the  question  of  the  le- 
cality  of  his  removal.  McQueen  v.  Detroit. 
116  Mich.  »0,  74  N.  W.  387. 

^landamus  will  not  lie  to  restore  to  office 
a  veteran  soldier  of  the  Union  Army  entitled 
to  preference,  when  the  return  showed  that 
be  had  been  removed  for  negligence  and  in- 
'^»mpetency  in  the  discharge  of  his  duty. 
P*ople  ez  rel.  Connor  v.  Brookfield,  2  App. 
Wt.  299,  37  N.  Y.  Supp.  718. 

A  mandamus  will  not  be  granted  to  restore 
in  officer  to  his  office  when  illegally  amoved, 
vheo  it  appears  upon  his  own  showing  that 
there  was  good  ground  for  displacing  him 
<f  the  proc^ings  had  been  regular.  R.  v. 
l/mdon.  2  T.  R.  177. 
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0.  Original  ineligibility. 

As  to  whether  the  removal  of  an  officer 
upon  the  fyroimd  that  he  was  ineligible  when 
he  took  office  requires  the  denial  of  a  man- 
damus to  restore  him,  the  courts  are  not 


Mandamus  will  not  lie  to  restore  a  bur- 
gess of  a  corporation  to  his  office  when  he 
has  been  excluded  therefrom  upon  the  ground 
that  he  was  *  disqualified  by  statute  when 
elected.    R.  v.  Aldborough,  10  Mod.  100. 

If  it  appears,  upon  the  application  for  a 
writ  of  mandamus  to  restore  to  office  one 
alleged  to  have  been  illegally  removed,  that 
the  applicant  was  ineligible,  the  writ  can- 
not be  granted.  People  ex  rel.  Lane  v.  Lind- 
blom,  215  111.  58,  74  N.  E.  73. 

To  entitle  a  removed  officer  to  a  writ  of 
mandamus  to  restore  him  to  office,  he  is 
bound  affirmatively  to  show  that  he  was 
eligible  and  had  a  constitutional  right  to 
exercise  the  duties  of  the  office.  Spencer 
County  Ct.  Justices  v.  Harcourt,  4  Mon. 
499;  Jefferson  County  Ct.  Justices  v.  Clark, 
1  T.  B.  Mon.  82. 

Although  an  officer  may  have  been  unlaw- 
fully removed  from  the  office  which  he  was 
de  facto  hofding,  mandamus  will  not  issue  to 
reinstate  him  if  he  had  no  constitutional  or 
legal  right  to  hold  the  office  in  the  first 
place.  Spencer  County  Ct.  Justices  v.  Har- 
court, supra. 

It  is  no  answer  to  an  application  to  restore 
to  his  office  a  city  alderman  who  has  been 
removed  by  the  city  council,  and  has  peti- 
tioned for  a  mandamus  to  reinstate  him,  that 
he  was  ineligible  or  disqualified  from  hold- 
ing such  oi^ce;  since  that  is  a  question 
which  the  council  has  no  power  or  jurisdic- 
tion to  decide.  Doran  v.  DeLong,  48  Mich. 
552,  12  N.  W.  848. 

A  municipal  board  of  aldermen  has  not 
the  power,  by  summary  resolution,  to  deprive 
one  of  its  members  of  his  seat  on  the  ground 
that  he  was  ineligible  when  elected.  Ellison 
V.  Raleigh,  89  N.  C.  125. 

Mandamus  lies  to  restore  to  his  office  a 
state's  attorney  whose  office  has  been  sum- 
marily declared  vacant  by  the  board  of  coun- 
ty commissioners  of  his  county  on  the  ground 
that  he  was  ineligible,  when  he  had  befen  in 
fact  discharging  the  duties  of  the  office  for 
more  than  a  year  without  question;  since 
his  right  to  hold  the  office  in  such  case  can 
properly  be  determined  only  by  quo  warranto 
in  a  court  of  competent  jurisdiction.  How- 
ard v.  Burns,  14  S.  D.  383,  86  N.  W.  920. 

It  is  not  a  sufficient  answer  to  an  appli- 
cation for  a  mandamus  to  reinstate  in  his 
position  an  unlawfully  removed  public-school 
teacher  that  the  question  of  the  legality  of 
his  original  appointment  is  in  litigation  in 
a  pending  suit  in  equity.  Morley  v.  Power, 
5  Lea,  691. 

It  is  not  a  good  return  to  a  mandamus 
for  restoring  an  officer  to  his  office  after  he 
has  been  removed  therefrom,  to  say  that  he 
was  incapable  of  being  elected  in  the  first 
place.  The  proper  way  of  trying  that  ques- 
tion is  by  an  information  in  the  nature  of 
quo  warranto.     R.  v.  Doncaster,  Sayer,  37. 
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It  is  no  answer  to  an  application  by  an 
illegally  removed  officer  for  a  mandamus  to 
restore  him,  that  the  person  or  body  against 
whom  the  writ  is  to  run  had  not  the  power 
to  appoint  him  to  such  office  in  the  first  in- 
stance. State  ex  rel.  Gill  ▼.  Watertown,  9 
Wis.  254. 

c.  AholiUon  of  the  office. 

Mandamus  will  not  lie  to  reinstate  a  re- 
moved officer  in  his  office  where  the  office 
itself  has  in  good  faith  been  abolished,  not- 
withstanding the  writ  would  have  been 
granted  in  case  of  the  continued  existence  of 
the  office.  People  ex  rel.  Corrigan  v.  Brook- 
lyn, 149  N.  Y.  215,  43  N.  E.  554,  reversing 
91  Hun,  308,  36  N.  Y.  Supp.  172. 

Mandamus  will  be  refused  to  restore  to  his 
office  a  municipal  officer  who  has  been  re- 
moved therefrom,  when  the  return  to  the  ap- 
plication for  the  writ  avers  that  the  position 
has  been  abolished,  and  nothing  appears  to 
impeach  the  good  faith  of  the  respondent  in 
abolishing  the  office.  People  ex  rel.  Linnekin 
V.  Ennis,  18  App.  Div.  412,  46  N.  Y.  Supp. 
444. 

If  an.  office  is  actually  aboli8}ied  in  good 
faith,  one  who  has  occupied  it  previous  to 
such  abolition  is  not  entitled  to  a  mandamus 
to  restore  him  thereto.  Re  Kelly,  42  App. 
Div.  283,  69  N.  Y.  Supp.  30. 

The  statute  prohibiting  the  removal  of 
persons  from  the  public  service  unless  for  a 
cause  shown  and  after  a  hearing  has  no  ap- 
plication where  the  position  occupied  has  in 
good  faith  and  for  sufficient  economic  rea- 
sons been  abolished;  and  therefore  •  man- 
damus will  not  lie  to  restore  to  his  position 
an  officer  removed  from  a  place  that  has 
been  abolished  in  good  faith.  People  ex  rel. 
Sweeney  v.  York,  43  App.  Div.  444,  60  N.  Y. 
Supp.  208. 

Mandamus  will  not  issue  to  restore  to  his 
office  an  officer  who  has  been  ousted  there- 
from in  consequence  of  the  abolition  in  good 
faith,  for  reasons  of  economy,  of  such  office. 
People  ex  rel.  Croft  v.  Keating,  94  App.  Div. 
123,  63  N.  Y.  Supp.  71. 

The  abolition  of  an  office,  made  in  good 
faith,  ipso  facto  lawfully  removes  the  in- 
cumbent thereof  from  his  office,  and  he  is  not 
entitled  to  a  writ  of  mandamus  to  restore 
him  thereto.  People  ex  rel.  Levenson  v. 
Wells,  78  App.  Div.  373,  79  N.  Y.  Supp. 
728. 

Mandamus  will  not  lie  to  reinstate  a  pub- 
lic employee  in  his  employment  when  the 
position  he  occupied  has  been  abolished  in 
good  faith.  Re  Porter,  24  Misc.  434,  53  N. 
Y.  Supp.  683. 

When  a  position  to  which  a  removed  officer 
seeks  reinstatement  by  mandamus  has  been 
abolished  in  good  faith  in  the  public  inter- 
est, mandamus  will  be  refused  to  restore 
him.  People  ex  rel.  O'Donnell  v.  Bermel,  61 
Misc.  76,  100  N.  Y.  Supp.  728. 

When  an  office  is  abolished  in  good  faith 
by  the  power  which  created  it,  an  incumbent 
at  the  time  of  its  abolition,  ousted  because  I 
thereof,  is  not  entitled  to  a  mandamus  to  re-  i 
19  L.R.A.(N.S.) 


instate  him.    Silvey  v.  Boyle,  20  Utah,  205, 
57  Pac.  880. 

A  municipal  employee  discharged  solely 
on  the  ground  of  economy  in  public  service, 
in  good  faith,  is  not  entitled  to  mandamus 
to  restore  him  to  hie  position.  People  ex 
rel.  Patten  v.  Waring,  62  N.  Y.  Supp.  966. 

In  case  an  office  or  a  position  of  employ- 
ment has  been  abolished,  and,  in  conse- 
quence, the  incumbent  thereof  has  been  re- 
moved, mandamus  will  not  lie  to  admit  him 
to  the  new  office  created  in  its  place,  witli 
different,  if  similar,  duties  attached  to  it 
Re  Donovan,  89  App.  Div.  60,  85  ii.  Y 
Supp.  406. 

After  the  abolition  of  an  office  in  th< 
civil  service  has  been  made  in  good  faith,  th< 
creation  of  a  different  position,  requirini 
similar  duties,  left  unfilled,  does  not  entitle 
the  person  ousted  from  the  original  posi 
tion  to  a  writ  of  mandamus  requiring  hij 
appointment  to  the  new  place,  without  pre 
liminary  proof  that  it  is  necessary  to  havi 
the  service  of  somebody  in  the  new  position 
Re  Morrison,  76  App.  Div.  480,  78  N.  X 
Supp.  386,  affirmed  in  173  N.  Y.  646,  66  )^ 
E.  1112. 

Under  a  statute  requiring  the  transfei 
upon  the  same  compensation,  of  a  veteran  c 
the  Civil  War  to  another  position  in  th 
department  in  which  he  has  been  employe< 
when,  for  reasons  of  economy,  his  positio 
has  been  abolished,  a  wnt  of  mandamus  wii 
not  lie  to  compel  the  reinstatement  of  a  \e 
eran,  unless  a  vacancy  exists  elsewhere  i 
such  department.  Re  Breckenridge,  160  J 
Y.  103,  64  N.  E.  670. 

While  abolition,  made  in  good  faith,  < 
an  office,  is  sufficient  to  prevent  the  issue  < 
a  writ  of  mandamus  to^reinstate  an  office 
removed  because  of  such  abolition,  yet, 
the  alleged  abolition  of  the  office  is  a  mei 
pretense   and   a   colorable   method   for   tl 
appointment  of  someone  else,  mandamus 
properly  issued  to  restore  the  removed  ot 
cer.     People  ex  rel.   Hart  v.   LaGrange, 
App.  Div.  311,  40  N.  Y.  Supp.  1026. 

If  an  office  has  been  abolished  in  bi 
faith,  and  merely  as  a  pretext  to  get  ri 
of  its  incumbent  and  appoint  another  in  h 
stead  to  the  same  duties  under  a  differej 
name,  mandamus  will  lie  to  restore  hii 
Re  Jones,  80  App.  Div.  167,  80  N.  Y.  Sup 
420. 

The  abolition  in  bad  faith  of  a  municip 
office,  resorted  to  as  a  mere  pretense  to  effe 
an  arbitrary  removal  of  the  incumbent  ai 
to  confer  his  office  upon  another,  is  no  a 
swer  to  an  application  for  restoration 
the  functions  and  emoluments  of  such  offi( 
Silvey  v.  Boyle,  20  Utah,  206,  67  Pac.  88 

If  an  officer  is  excluded  from  office  in  bi 
faith,  and  a  mere  pretended  or  colorable  el« 
tion  of  a  successor  is  made,  so  that  it  a 
be  said  that  the  removal  and  appointment 
a  successor  are  void,  mandamus  will  lie 
restore  the  former  officer.     R.  v.  Oxford 
Ad.  &  El.  349. 

The  rule  requiring  a  veteran  who  hi 
been  unlawfully  removed  from  the  muni< 
pal  civil  service  in  violation  of  his  prii 
leges  and  rights,  to  brinir  to  the  notice 
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the  removing  officer,  and  to  demand  rein- 
statement on  the  ground,  that  he  is  a  veter- 
an, before  applying  for  a  writ  of  manda- 
mas  to  reinstate  him,  does  not  apply  where 
the  office  was  abolished  in  bad  faith  for  the 
9o\e  purpose  of  making  a  place  for  another. 
People  ex  rel.  Bean  v.  Clausen,  60  App.  Div. 
324,  6.3  N.  Y.  Supp.  1064. 

But  it  has  been  held  in  one  case  that 
notwithstanding  it  is  made  to  appear  upon 
the  trial  of  an  alternative  writ  of  manda- 
mus to  restore  an  officer  of  the  city  fire  de- 
partment who  has  been  removed  without 
eau9c,  that  the  removal  was  unlawful  and 
•ccomplished  by  means  of  a  pretended  aboli- 
tion of  the  office  and  the  colorable  appoint- 
ment of  two  other  persons  to  discharge  the 
same  duties  under  another  name,  and  not 
made  in  the  interest  of  public  economy, 
but.  on  the  contrary,  at  an  increased  pub- 
lic cost,  a  mandamus  will  not  lie  to  rein- 
state a  removed  officer;  his  only  remedy  is 
quo  warranto  against  his  successor.  Peo- 
ple ex  rel.  Lazarus  v.  Sheehan,  128  App. 
l>iv.  U3,  113  N.  Y.  Supp.  230. 

d.  InaufficieiU  causes. 

A  mandamus  lies  to  restore  freemen  to 
their  franchise  of  which  they  have  been  de- 
prived, contrary  to  ancient  custom,  without 
just  cause.     The   Protector,  Style,  477. 

A  writ  of  mandamus  issues  to  direct  a 
municipal  corporation  to  receive  and  re- 
store to  his  functions  an  expelled  officer  who 
has  been  removed  without  sufficient  cause. 
State  ex  rel.  Denis  v.  Shakspeare,  43  La. 
Ann.  92,  8  So.  893. 

Mandamus  lies  to  restore  to  his  office  an 
officer  holding  for  a  fixed  and  definite  term, 
vho  has  been  arbitrarily  removed  from  his 
office  without  cause,  when  there  is  no  stat- 
ute justifving  such  removal.  Miles  v.  Ste- 
venson, 80  Md.  358,  30  Atl.  646;  Field  v. 
MaUter,  88  Md.  691,  41  Atl.  1087. 

When  a  member  of  a  municipal  board  of 
aldermen  has  been  summarily  unseated  with- 
out warrant  of  law  by  the  action  of  the 
hoard,  and  no  successor  has  been  seated  in 
his  place,  but  the  office  remains  vacant, 
mandamus  is  the  proper  remedy  to  rein- 
«Ute  him  in  his  office.  Doyle  v.  Raleigh,  89 
N.  C.  133,  45  Am.  Rep.  677. 

Mandamus  lies  to  restore  a  member  of 
the  common  council  who  has  been  expelled 
from  his  office  without  a  special  cause.  R. 
V.  Liverpool,  2   Burr.  723. 

Mandamus  lies  to  restore  a  common  coun- 
cilman to  his  office  when  he  has  been  re- 
nj''^ed  therefrom  without  sufficient  cause. 
Earle-8  Case.  Carth.  173. 

Mandamus  lies  to  restore  a  recorder  to 
his  office  when  he  has  been  removed  for  an 
insufficient    cause.      R.    v.    Wells,   4    Burr. 

Mandamus  lies  to  restore  an  alderman  to 
ki*  office  from  which  he  has  been  removed 
«fithout  adequate  cause.  R.  v.  Brecknock,  1 
Km»,1^.  33. 

A  return  to  a  mandamus  to  restore  a 
jurate,  that  the  corporation  had  power  to 
*M  jurates  for  their  lives  if  they  thought 
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■  it  expedient,  and  that  they  had  elected  the 
[applicant,  and  afterwards  deemed  it  expe- 
dient to  displace  him,  which  they  did,  is  in- 
sufficient. Anonymous,  1  Lev.  148;  Crips  v. 
Maidstone,   1   Keble,  812. 

In  Kid  V.  Watkinson,  11  Mod.  221,  and 
R.  V.  Wall,  11  Mod.  261,  a  mandamus  was 
granted  to  restore  to  his  office  a  parish  clerk 
who  had  been  removed  without  cause  by 
the  priest,  on  the  ground  that  he  was  elected 
by  the  parishioners,  and  not  simply  em- 
ployed by  the  parson. 

Upon  application  for  a  writ  of  mandamus 
to  restore  to  his  office  an  officer  alleged  to 
have  been  illegally  removed,  the  court  has 
the  power,  and  it  is  its  duty,  to  look  into 
the  whole  case,  including  the  testimony,  to 
ascertain  whether  or  not  injustice  has  been 
done.  State  ex  rel.  Donnelly  v.  Teasdale,  21 
Fla.  652. 

When  a  statute  organizing  a  municipal 
board  of  education  continues  sahools  there- 
tofore in  existence,  and  the  teachers  in  such 
schools  in  service  until  removed  in  the  man- 
ner provided  by  law,  a  teacher  who  is  dis- 
charged by  the  incoming  board  because  of 
an  insufficient  number  of  pupils  in  attend- 
ance at  the  school  in  which  she  teaches  is 
entitled  to  a  writ  of  mandamus  to  reinstate 
her.  People  ex  rel.  Stanley  v.  Van  Siclen, 
43  Hun,  537. 

It  is  a  rule  of  common  law,  in  accordance 
with  the  plainest  principles  of  justice,  it  was 
said  in  Morley  v.  Power,  6  Lea,  691,  that, 
to  warrant  the  removal  of  an  official  under 
a  limited  power,  specific  charges  should  be 
made;  and,  after  notice,  all  witnesses  in  the 
matter  should  be  sworn.  This  case  was  ap- 
proved and  followed  on  this  point  in  Butcher 
V.  Charles,  95  Tenn.  532,  32  S.  W.  631. 

A  power  given  to  remove  a  public  officer 
for  misconduct  can  be  exercised  only  in 
cases  of  misconduct  connected  with  the  dis- 
charge of  the  duties  of  the  office,  and  does 
not  justify  the  removal  from  office  for  an 
oiTense  against  law  or  matters  in  no  wise 
connected  with  official  dealing.  Johnson  v. 
Galveston,  11  Tex.  Civ.  App.  469,  33  S.  W, 
150. 

Mandamus  lies  to  restore  to  his  seat  as  a 
member  of  the  board  of  supervisors  a  person 
duly  elected  thereto  and  having  a  >  clear 
legal  right  to  the  office  at  the  time  of  his 
election,  who  has  been  unseated  for  the  al- 
leged reason  that,  by  statute,  a  change  has 
been  made  in  the  boundaries  of  the  district 
represented  by  members  of  the  board,  which 
has  had  the  effect  to  throw  him  out  of  resi- 
dence in  the  district  which  he  represents. 
State  ex  rel.  Gill  v.  Milwaukee  County,  21 
Wis.  443. 

A  return  of  no  record  of  election  is  in- 
sufficient to  prevent  the  issuance  of  manda- 
mus to  '•estore  a  removed  officer  to  his  of- 
fice. Basset  v.  Barnestable,  Sid.  pt.  1,  p. 
286. 

A  return  to  a  mandamus  to  restore  a 
burgess  to  his  office,  which  merely  states  in 
conclusion  that  he  was  not  duly  elected,  ad- 
mitted, and  sworn,  is  bad,  and  will  not  pre- 
vent the  issue  of  the  writ.  R.  v.  Lyme  Re- 
gis, 1  Dougl.  K.  B.  79. 
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In  K.  V.  Liverpool,  2  Burr.  723,  Lord 
Mansfield  and  his  colleagues,  upon  an  ap- 
plication for  a  mandamus  to  restore  a  mem- 
ber of  the  common  council  to  his  office  who 
had  been  removed  because  he  had  become  a 
bankrupt,  held  that  the  reason  given  was 
insufficient  to  disfranchise  him,  notwith- 
standing the  common  council  had  a  trust 
and  power  over  the  revenues  of  the  cor- 
poration. 

The  conduct  of  a  public  officer,  wholly 
unconnected  with  his  duties,  however  rep- 
rehensible it  may  be,  if  not  amounting  to  a 
public  offense,  does  not  justify  removal  from 
office.  R.  V.  Wells,  4  Burr.  1999;  Bagg's 
Case,  11  Coke,  93b. 

In  Clerk's  Case,  Cro.  Jac.  506,  mandamus 
issued  to  restore  to  his  office  a  churchwar- 
den and  burgess  who  had  been  expelled  for 
having  maliciously  and  causelessly  presented 
one  of  the  burgesses  for  being  absent  from 
the  perambulation,  and,  upon  being  rebuked 
by  the  mayor,  had  spoken  contemptuously, 
which  the  court  held  to  be  no  cause  for  ex- 
pulsion. 

Mandamus  lies  to  restore  a  burgess  to  his 
office  from  which  he  has  been  removed  for  an 
alleged  ofTense  unconnected  with  the  duties 
of  his  office,  but  triable  at  common  law, 
where  he  has  not  been  convicted.  R.  v. 
Gloucester,  Holt,  450;  same  ruling  was  made 
in  London  and  Estwick,  Style,  32,  42. 

In  R.  and  Boulton,  3  Keble,  464,  manda- 
mus was  granted  to  restore  Sir  William 
Boulton  to  the  place  of  governor  of  Bride- 
well upon  an  insufficient  return  by  the  city 
of  London  that  the  mayor  and  colleagues 
had  removed  him  for  not  accounting  for 
£1,000.  The  counsel  of  Sir  William  ob- 
jected to  the  sufficiency  of  the  return,  first, 
that  the  city  had  no  power  to  turn  out  any 
governor,  either  by  grant  or  prescription; 
second,  that  the  receipt  of  divers  sums  of 
money  making  in  the  aggregate  £1,000  was 
too  general  a  charge. 

In  R.  and  Jay,  3  Keble,  714,  it  was  quaint- 
ly said  that  Offly  excepted  to  a  mandamus 
for  Aye  for  alderman,  returned  that  the 
defendant  said  Bailiff  Flower  is  a  knave, 
and  ought  to  be  posted  for  a  knave  all  over 
the  country;  that  no  words  are  sufficient  to 
disfranchise,  and  prayed  restitution.  Twis- 
den,  J.,  said  oath  cannot  be  imposed  by  by- 
law; also  it  is  not  said  wherein  he  was  a 
knave,  but  as  to  another,  that  is  returned 
to  have  resigned,  there  can  be  no  restitu- 
tion, and  the  case  was  adjourned;  after- 
wards he  was  restored. 

Mandamus  lies  to  restore  to  his  office  of 
burgess  one  who  has  been  disfranchised  for 
no  other  cause  than  preventing  a  corpora- 
tion from  collecting  tolls  claimed  to  be  due 
by  prescriptive  right.  R.  v.  Vicars,  1 1  Mod. 
214. 

In  R.  V.  Shaw,  12  Mod.  113,  a  mandamus 
was  granted  to  restore  to  his  office  one  of 
the  burgesses  of  Wilton  because  the  offense 
for  which  he  had  been  removed  was  not  well 
alleged  in  the  return. 

To  warrant  the  removal  from  his  office 
of  a  public  officer  for  misconduct,  the  charge 
must  relate  to  some  misfeasance  or  mal- 
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feasance  in  the  action  of  his  office,  excep 
after  conviction  of  a  common-law  offensf 
R.  v.  Baines,  2  Ld.  Raym.  1265. 

A  chamberlain  of  a  corporation  canno 
be  removed  from  his  office  as  capital  bui 
gess  for  misconduct  in  the  office  of  chnmbei 
lain;  and,  if  this  is  done,  a.  mandamus  lie 
to  restore  him.  R.  v.  Doncaster,  2  Lc 
Raym.  1564. 

In  Middleton^s  Case,  3  Dyer,  332b,  a  mn 
damns  was  granted  to  restore  a  citizen  c 
London  who  had  been  disfranchised  for  n 
fusing  to  abide  the  award  of  two  of  tb 
aldermen  in  the  court  of  common  pleas. 

A  member  of  a  board  of  county  commif 
sioners  who  has  been  unlawfully  unsoate 
upon   a  mistaken  ground   is  entitled  to 
mandamus  to  restore  him  to  his  seat.    Gra 
V.  Beadle  County  (S.  D.)   110  N.  W.  36. 

In  the  case  of  R.  v.  Pomfret,  10  Mod.  10 
mandamus  was  granted  to  restore  to  his  o 
fice  a  burgess  who  had  been  expelled  ther 
from  because  of  inconsistency  and  repui 
nancy  in  the  return  to  the  application  fr 
the  writ  in  alleging,  first,  that  he  had  \^ 
expelled  as  an  absentee  after  due  elect i^ 
and  qualification;  and,  second,  that  he  w: 
not  qualified  when  elected.  Apparently  ( 
ther  reason  would  have  been  sufficient,  stan 
ing  alone,  to  prevent  the  writ,  but  the  tv 
were  deemed  to  nullify  each  other. 

If   the   return   had   simply   allejred  a  ( 
facto   election   and   want   of   eligibility, 
would   have  been  sufficient  to  prevent  tl 
mandamus.    R.  v.  Buckingham,  10  Mod.  17 

IX,  Arbitrary  removals  without  cans 

A  removal  of  a  burgess  from  his  freehc 
by  a  corporation  without  a  hearing  is  bs 
Bagg's  Case,  11  Coke,  93b. 

Mandamus  lies  to  restore  a  recorder 
his  place  when  he  has  been  removed  thei 
from   upon   charges   which   he   has   had 
opportunity  to  hear  and  defend.'   The  P: 
tector,  Style,  447. 

Mandamus  lies  to  compel  the  restorati 
of  a  public  officer  to  his  office,  where 
has  been  summarily  removed  therefrom  wi 
out  authority  of  law,  and  has  a  clear  lej 
right  thereto.  Geter  v.  Tobacco  Inspect! 
Comrs.  1  Bay,  354,  1  Am.  Dec.  621;  Sing 
ton  V.  Charleston  Tobacco  Inspection  Com 
2  Bay,  105. 

A  writ  of  mandamus  will  issue  to 
store  to  his  office  a  member  of  a  city  coi 
cil  who  has  been  expelled  by  his  fellow  mi 
bers  unlawfully  and  without  sufficient  cat 
notice,  and  hearing.  State  ex  rel.  McMal 
V.  New  Orleans,  107  La.  632,  32  So.  22. 

Mandamus  is  the  proper  remedy  to 
store  to  his  office  the  superintendent  oi 
state  insane  asylum  arbitrarily  and  wro 
fully  removed  without  cause,  before  the 
pi  ration  of  his  term  of  office,  by  the  st 
board  of  trustees.  Eastman  v.  Uoui$eh€ 
er,  54  Kan.  63,  37  Pac.  989. 

Unless  he  is  protected  by  some  stat 
forbidding  his  summary  removal,  mandoii 
will  not  lie  to  reinstate  a  municipal  i 
ployee  in  a  position  from  which  he  has  1| 
arbitrarily  discharged.    People  ex  rel.  M^ 
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ales  T.  Ahearn,  111  App.  THr,  741,  98  N.  Y. 
Supp.  492. 

When,  in  viola t ion  of  a  statute,  a  duly 
appointed  subordinate  municipal  officer  has 
\*i^n  wrongfully  removed  without  hearing 
or  charges,  and  his  position  has  not  been 
filled,  he  is  entitled  to  a  writ  of  mandamus 
t»  compel  his  reinstatement.  People  ex  rel. 
'  ovenev  v.  Kearney,  44  App.  Div.  449,  61 
N.  Y.  Supp.  41,  affirmed  in  161  N.  Y.  648, 
37  X.  E.  1121,  on  opinion  below. 

When,  by  the  terms  of  a  municipal  charter, 
p»>\ver  is  vested  in  a  board  of  fire  commis- 
sioners to  appoint  firemen,  provided  the 
annual  expenses  of  the  fire  department  shall 
rmt  exceed  a  certain  sum,  a  fireman  who  has 
U-en  appointed  to  his  office  by  such  board, 
and  subsequently  arbitrarily  removed  by 
its  9iucoc*ssor  in  office,  is  entitled  to  a  man- 
damus to  restore  him  thereto,  unless  it  af- 
firmatively appears  that  the  limit  upon  the 
exp^'n^es  of  the  department  was  unlawfully 
exceeded  at  the  time  of  his  appointment. 
People  ex  rel.  Gleason  v.  Scannell,  172  N.  Y. 
3 It;.  65  X.  E.  165,  affirming  69  App.  Div. 
40f>.  75  N.  Y.  Supp.  122. 

A  person  holding  a  subordinate  position 
in  a  department  of,  the  New  York  city  gov- 
ernment, who  has  been  discharged  in  viola- 
tion of  law  without  charges  or  a  hearing, 
has  a  remedy  for  his  reinstatement  in  the 
urit  of  mandamus.  People  ex  rel.  Segee 
r.  Haves,  106  App.  Div.  663,  94  N.  Y.  Supp. 
754. 

The  mere  fact  that  a  municipal  employee 
was  not  appointed  for  a  definite  term, 
or  that  the  statute  under  which  he  was  ap- 
pointed has  not  fixed  a  definite  term,  does 
n<»t  authorize  his  summary  removal  at  the 
(li^retion  of  the  head  of  his  department 
without  notice  or  char/^es.  People  ex  rel. 
Hoeae  T.  Cahill,  188  N.  Y.  489,  81  N.  E. 
4:>3.  reversing  116  App.  Div.  885,  102  N. 
Y.  Supp.  325. 

X.  Depositions  without  removal, 

a.  Suspensions. 

It  appears  to  be  the  view  of  the  English 
jadgea,  when  an  officer  has  been  merely  sus- 
pended from  duty,  but  not  removed  from 
oTic^.  that  mandamus  does  not  lie  to  re- 
store him  to  the  active  exercise  and  dis- 
cbarge of  his  official  powers  and  duties. 
But  the  American  courts  hold  otherwise. 

When  an  officer  is  prevented  from  dis- 
charsring  his  official  duties,  but  not  removed 
from  his  office,  mandamus  is  not  necessary 
or  proper  to  restore  him  to  office,  for  the 
reason  he  has  never  been  displaced.  R. 
V.  Oxford,  6  Ad.  &  El.  349. 

A  mandamus  will  not  lie  to  restore  a  com- 
mon conncilman  to  his  privilege  of  preced- 
ence, he  not  having  been  removed  from  his 
ofliee.    R.  v.  Tyther,  2  Keble,  250. 

1b  R.  t.  Guilford,  1  Lev.  162,  an  applica- 
tion for  a  mandamus  to  restore  an  approved 
man  who  had  been  suspended  by  the  mayor 
and  aldermen  after  hearing,  it  was  debated 
among  the  members  of  the  court  whether  a 
mandamns  would  lie  to  restore  when  there 
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had  been  a  mere  suspension  without  a  re- 
moval. Chief  Justice  Hyde  and  Justice 
Kelynge  were  of  the  opinion  that  a  man- 
damus does  not  lie  for  the  suspending,  for 
the  freehold  still  remains;  Twysden,  J., 
was  of  the  contrary  opinion,  holding  that  the 
suspension  was  a  temporary  amotion,  .and 
may  never  be  terminated;  but,  as  Justice 
Wyndham  was  absent,  no  conclusion  was 
reached.     1   Keble,  868. 

The  suspension  or  removal  from  office 
warrants  the  granting  of  a  writ  of  manda- 
mus to  restore  the  suspended  officer  to  his 
office.     Ex  parte  Wiley,  54  Ala.  226. 

Mandamus  lies  in  any  case  to  restore  a 
suspended  officer  to  his  office  where  it  would 
be  the  proper  remedy  to  restore  him  if  re- 
moved. And  it  is  the  proper  remedy  to  re- 
store him  to  office  when  he  has  been  illegally 
suspended  while  in  actual  possession  of  it 
under  an  undisputed  right.  Metsker  v. 
Neallv,  41  Kan.  122,  13  Am.  St.  Rep.  269, 
21   Pac.  206. 

Mandamus  lies  to  reinstate  in  his  office 
an  officer  who  has  been  suspended  without 
authority  of  law.  State  ex  rel.  Tyrrell  v. 
Jersey  City,  25  N.  J.  L.  536;  Re' Croker, 
175  N.  Y.  158,  67  N.  E.  307. 

The  general  rule  is  that  a  person  having 
an  uncontested  title  to  a  puolic  office,  or 
an  undisputed  right  to  exercise  the  func- 
tion of  the  public  office,  if  illegally  ousted 
or  suspended  from  the  performance  of  his 
duties,  may  be  restored  to  his  rights  or  of- 
fice by  a  writ  of  mandamus.  Terrell  v. 
Greene,  88  Tex.  539,  31  S.  W.  631. 

"It  has  not  been  seriously  questioned," 
said  the  court  in  State  ex  rel.  Tyrrell  v. 
Jersey  City,  supra,  in  its  opinion  grant- 
ing a  writ  of  mandamus  to  restore  a  sus- 
{>ended  alderman  to'  the  exercise  of  all  his 
egal  and  official  rights,  "that  a  mandamus 
is  the  appropriate  remedy  in  a  case  like 
this.  The  books  are  full  of  authorities  in 
support  of  it." 

Although  mandan^ius  will  not  be  awarded 
to  try  a  disputed  title  to  an  office,  it  is  well 
settled,  said  the  court  in  Ex  parte  Lusk, 
82  Ala.  519,  2  So.  140,  that  it  is  an  ap- 
propriate remedy  to  compel  the  restoration 
of  a  rightful  incumbent  wtio  has  been  wrong- 
fully deprived  of  the  enjoyment  of  his  of- 
fice by  removal  or  suspension. 

The  reason  given  in  Ex  parte  Wiley, 
54  Ala.  226,  why  a  writ  of  mandamus  will 
lie  to  restore  to  office  an  officer  who  has  been 
suspended  therefrom  illegally,  is  because, 
while  a  suspension  is  temporary,  he  may, 
under  the  pretense  of  repeated  suspensions, 
be  excluded  altogether  from  office. 

The  legislature  has  plenary  power,  by 
statute,  to  require  the  suspension  from  of- 
fice of  an  officer  under  indictment  for  a 
penal  offense;  and  mandamus  will  not  lie 
to  vacate  such  suspension  on  the  ground  of 
the  unconstitutionality  of  such  a  statute 
with  respect  of  a  constitutional  elective 
office.  Ex  parte  Wiley  and  Ex  parte  Lusk, 
supra. 

Mandamus  will  not  be  awarded  to  restore 
to  his  office  a  suspended  officer  on  the 
ground  that  he  has  not  been  given  notice 
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and  a  hearing  upon  charges  to  which  the 
statute  entitles  him,  when,  pending  applica- 
tion for  the  writ,  the  suspension  has  been 
followed  by  a  trial  upon  due  notice,  and  a 
removal  by  the  authority  having  jurisdic- 
tion of  the  case.  State  ex  rel.  Julian  v. 
Metropolitan  Police  Comrs.  (Ind.)  83  N.  £. 
83. 

It  was  decided  by  the  appellate  division 
of  the  New  York  supreme  court  in  the  case 
of  Re  Croker,  78  App.  Div.  184,  79  N.  Y. 
Supp.  640,  that  the  chief  of  a  municipal 
fire  department  who  had  been  granted  a 
leave  of  absence  from  duty  upon  his  own 
request  for  a  stated  period  upon  the  ground 
that  his  health  required  that  he  take  a  rest 
for  that  length  of  time,  and  who  had  prema- 
turely returned  to  duty  and  had  been  directed 
by  the  head  of  the  fire  department  to  con- 
tinue his  vacation,  and  had  refused  to 
do  so,  whereupon  he  had  been  suspended, 
was  not  entitled  to  a  writ  of  mandamus  to 
restore  him  to  active  duty. 

•From  this  decision  the  suspended  officer 
appealed  to  the  court  of  appeals,  and,  upon 
such  appeal,  that  court  was  of  the  opinion 
that  it  was  error  to  refuse  the  writ  in  such 
a  case  because  the  relator  had  been  invest- 
ed by  statute  with  certain  independent  of- 
ficial rights  and  duties  that  were  not  sub- 
ject to  control  by  the  head  of  the  fire  de- 
partment. The  court  of  appeals  was  of  the 
opinion  that,  while  the  head  of  the  depart- 
ment had  discretionary  power  to  direct  the 
manner  in  which  the  relator  should  dis- 
charge his  official  duties,  and  also  had  discre- 
tionary power  to  suspend  him  for  disobedi- 
ence generally,  he  could  not  prevent  the  rela- 
tor from  exercising  the  powers  and  dischar- 
ging the  duties  which  had  been  conferred 
or  laid  upon  him  directly  by  statute.  But, 
inasmuch  as  it  appeared  that  th»  relator  had 
afterwards  been  charged  with  dereliction 
of  duty,  had  been  heard  in  his  defense, 
and  had  been  removed  from  his  office  after 
a  trial,  there  was  no  practical  question  to 
be  decided,  and  he  had  no  right  capable 
of  enforcement  by  mandamus  in  the  then 
pending  proceeding,  and  consequently  the 
appeal  had  to  be  dismissed.  175  N.  Y.  158, 
67  N.  E.  307. 

h.  Retirements  on  pension* 

A  policeman  retired  from  duty  by  the 
commissioner  of  police,  and  put  upon  the 
pension  roll  upon  certification  by  a  surgeon 
of  his  permanent  disability  and  unfitness 
for  duty,  is  not  entitled  to  mandamus  to  re- 
place him  upon  the  alleged  ground  that  the 
certificate  was  untrue  in  fact.  People  ex  rel. 
Price  V.  Bingham,  125  App.  Div.  722,  110 
N.  Y.  Supp.   136. 

The  proceeding  under  the  statute  (Laws 
1894,  chap.  708)  by  which  a  fireman  of  the 
city  of  lirooklyn  is  put  upon  the  pension 
roll  of  fire  insurance  by  order  of  the  com- 
missioner of  the  fire  department  is  not  a 
removal,  and  therefore  does  not  require  a 
public  trial.  People  ex  rel.  Shea  v.  Bryant. 
28  App.  Div.  480,  51  N.  Y.  Supp.  119. 
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c.  Transfers 

A  municipal  officer  transferred  to  anothi; 
department  of  the  municipal  service  upo 
the  consolidation  of  the  municipality  wit 
other  municipalities  under  one  general  go^ 
emment  and  in  pursuance  of  the  genen 
plan  adopted  according  to  law  cannot  I 
said  to  have  been  unlawfully  removed  froi 
office;  and  therefore  is  not  entitled  to  a  mai 
damns  to  reinstate  him  in  his  old  positi(K 
People  ex  rel.  Percival  v.  Cram,  32  Ap 
Div.  414,  63  N.  Y.  Supp.  110,  affirmed  < 
opinion  below  in  158  N.  Y.  666,  52  N.  J 
1125. 

d.  Ited'uctions  in  ranic 

A  policeman  reduced  in  rank  by  his  Fuf 
rior  is  not  entitled  to  a  mandamus  to  resto 
him  thereto  upon  the  ground  that  his  d« 
radation  was  an  arbitrary  and  summary  a 
without  notice  or  hearing,  in  the  absence 
some  statute  covering  his  case,  which  pi 
tected  him  against  reduction.  People  ex  r 
Kisselberg  v.  Chicago,  104  111.  App.  2.1 
affirmed  in  210  111.  479,  71  N.  E.  400. 

Mandamus  lies  to  restore  a  policeman 
the  position  and  rank  he  formerly  hi 
when  he  has  been  summarily  degraded 
rank  without  charges  or  hearing.  Re  Si 
den,  174  N.  Y.  87,  66  N.  E.  655,  reversi 
78  App.  Div.  644,  80  N.  Y.  Supp.  1149. 

When,  upon  an  application  for  a  writ 
mandamus  to  restore  to  his  former  rank 
officer  who  has  been  reduced  in  grade, 
prima  facie  case  is  made  out  showing  t 
action 'to  have  been  illegal  and  violative 
the  applicant's  rights,  it  is  error  to  d< 
the  application  in  toto,  and  to  refuse  an 
ternative  writ  of  mandamus  to  try  the  iss 
of  fact  in  dispute.  Shepard  v.  Oakley,  ! 
N.  Y.  339,  74  N.  E.  227,  reversing  102  A 
Div.   617. 

Delay  in  applying  for  a  writ  of  mandao 
to  compel  the  restoration  of  a  munici 
employee  to  the  rank  and  grade  In  his 
partment  in  which  he  has  been  reduced 
violation  of  law  is  sufficiently  excused  w! 
it  appears  that  at  the  time  of  and  since 
reduction  the  question  of  the  legality 
his  degradation  has  been  in  dispute  in 
courts,  and  conflicting  decisions  ther 
made;  and  that  the  application  has  t 
made  peremptory  following  the  final  sett! 
of  the  conflict  by  the  decision  of  the  cc 
of  last  resort.  People  ex  rel.  Strahan 
Feitner,  49  App.  Div.  101,  63  N.  Y,  St 
200,  affirming  29  Misc.  702,  62  N.  Y.  St 
969. 

XI,  When  term,  of  office  has  expire* 

A  writ  of  mandamus  will  not  lie  to 
store  an  officer  to  office  after  expiratior 
the  term  of  such  office.  Woodbury  v.  Ck>u 
Comrs.  40  Me.  304;  State  ex  rel.  Goodi 
v.  Police  Comrs.  80  Mo.  App.  206,  affirmed 
184  Mo.  109,  71  S.  W.  215;  Colvard 
Graham  County,  95  N.  C.  515;  Durha 
Case,  Sid.  pt.  1,  p.  33. 

Mandamus  will  not  lie  to  compel  the 
instatement  of  a  wrongfully  discharged  ] 
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lie  school-teacher  after  the  expiration  of  the 
terni  fur  which  he  was  appointed  and  to 
which  his  contract  entitles  him.  Fuller  v. 
Brown,  10  Tex.  Civ.  App.  04,  30  S.  W.  506. 

A  public  officer  appointed  on  probation 
for  a  probationary  period  of  a  limited  term 
is  not  entitled  to  a  mandamus  to  continue 
him  in  office  after  the  expiration  of  the 
probationary  period.  People  ex  rel.  Sweet 
V.  Lyman,  30  App.  Div.  135,  50  N.  Y.  Supp. 
444. 

Mandamus  will  not  lie  to  restore  to  his 
office,  upon  the  ground  that  he  has  been  re- 
moved from  it  in  violation  of  the  provision 
of  the  civil-service  statute,  a  subordinate 
in  a  municipal  department  who  was  holding 
office,  when  removed,  under  a  temporary 
a^iiniment  and  on  probation.  Fish  v.  Mc- 
(iann,  205  111.  179,  68  N.  E.  761,  affirming 
107  111.  x\pp.  538. 

A  municipal  employee  whose  duties  re- 
quired him  to  inspect  the  construction  of  a 
particular  bridge  work  is  not  entitled  to  a 
mandamus  to  reinstate  him  in  the  office 
upon  his  discharge  by  reason  of  the  comple- 
ticn  of  the  work.  Re  Kenny,  52  App.  Div. 
3S5,  65  N.  Y.  Supp.  204. 

A  veteran  soldier  employed  by  a  munic- 
ipality as  a  bridge  tender,  and  discharged 
in  consequence  of  the  demolition  of  the 
bridge  to  the  end  that  it  may  be  replaced 
by  a  new  structure,  is  not  entitled  to  a 
mandamns  either  to  continue  him  in  his  em- 
plojinent,  or  to  transfer  him  to  a  new  posi- 
tion, for  the  reason  that  the  granting  of 
TOch  a  writ  would  either  compel  the  cjty 
to  pay  the  relator  wages  while  idle,  or  else 
to  remove  another  person  in  order  to  make  a 
vacancy  for  him  to  fill.  People  ex  rel. 
Chappel  ▼.  Lindenthal,  173  N.  Y.  624,  66  N. 
E.  407.  reversing  79  App.  Div.  43,  79  N.  Y. 
Supp.  828. 

Mandamus  will  not  issue  to  keep  in  office 
a  subordinate  officer  entitled  to  a  preference 
as  a  veteran  of  the  Civil  War,  after  the  term 
of  ofiice  of  his  principal  and  himself  has  ex- 
pired, and  be  has  been  removed  by  the  new 
incumbent  in  favor  of  a  person  over  whom 
1»  is  entitled,  by  statute,  to  be  preferred, 
^tate  ex  rel.  Hawes  v.  Barrows,  71  Minn. 
178,  73  N.  W.  704. 

A  writ  of  mandamus  will  not  issue  to 
rettore  to  his  office  a  member  of  a  city  fire 
department  appointed  for  a  definite  term  by 
virtue  of  a  municipal  ordinance,  and  re- 
moved therefrom  because  of  the  repeal  of 
<)urh  ordinance  and  the  adoption  of  another 
reducing  the  term.  Donaghy  v.  Macy,  167 
Mass.  178,  45  N.  E.  87. 

X//.  JTeoessittf  of  public  interest. 

Mandamus  lies  to  compel  the  restoration 
of  a  pel  son  to  any  office  of  a  public  nature. 
Burr  V.  Norton,  26  Conn.  103. 

But  mandamus  is  never  awarded,  nor  can 
it  be,  for  any  office  that  has  not  some  in- 
terert  in  public  government.  Hurst's  Case. 
1  Keble,  354. 

The  essential  element  of  a  public  office  as 
distininiished  from  a  mere  public  employ- 
Bt^nt  is  that  the  duties  to  be  performed  shall 
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involve  the  exercise  of  some  portion  of  a 
sovereign  power.  People  ex  rel.  Corkhill  v. 
McAdoo,  98  App.  Div.  312,  90  N.  Y.  Supp. 
689. 

A  mandamus  will  not  lie  to  restore  a  per- 
son removed  from  an  office  of  a  private  na- 
ture.    R.  V.  London,  2  T.  R.  182,  note  b. 

Mandamus  will  not  lie  to  restore  private 
officers,  or  mere  employees,  to  positions  from 
which  they  have  been  discha];ged  (Middle- 
ton's  Case,  Sid.  pt.  1,  p.  169)  ;  and  this  is  so 
notwithstanding  they  are  discharging  quasi 
public  duties. 

Mandamus  will  not  lie  to  restore  to  his 
employment  a  mere  employee  not  tn  officer. 
State  ex  rel.  McLaghlin  v.  Board  of  Pub- 
lic Works,  51  N.  J.  L.  240,  17  Atl.  112. 

A  mandamus  will  lie  to  restore  an  officer, 
such  as  a  churchwarden,  sexton,  steward 
of  the  court,  to  his  office,  because  the  placed 
have  relation. to  public  duties.  R.  v.  Raines, 
3  Salk.  233. 

In  R.  V.  London,  2  Barnard.  K.  B.  398, 
a  mandamus  was  granted  to  restore  a  per- 
son to  the  office  of  clerk  of  the  works  of  the 
city  of  London  against  the  objection  that 
the  office  was  of  a  private  nature  for  which 
mandamus  would  not  lie.  I>ee,  J.,  said  since 
Lord  Holt's  time  mandamus  had  been  grant- 
ed for  sextons  and  clerks  of  private  com- 
panies, and  accordingly  the  rule  was  made 
absolute. 

But,  where  the  place  is  of  mere  service, 
mandamus  will  not  lie,  as  for  usher  of  a 
school.    R.  V.  Raines,  supra. 

A  teacher  employed  by  a  school  board 
under  a  contract  containing  the  usual  pro- 
visions is  not  a  public  officer,  but  a  mere 
employee,  whose  rights  and  obligations  are 
contractual;  and  therefore  mandamus  will 
not  lie  to  restore  a  school-teacher  to  his 
position  after  he  has  been  dismissed  there- 
from, but  his  remedy  is  the  ordinary  action 
at  law  for  a  breach  of  his  contract,  and 
that  remedy  is  plain  and  adequate.  Board 
of  Education  v.  State,  100  Wis.  455,  76  N. 
W.  351. 

Mandamus  lies  to  restore  to  office  a  pub- 
lic school-teacher  who  has  been  elected  or 
appointed  to  the  position  by  the  board  of 
education,  and  not  merely  employed  under 
a  contract  of  hire  and  service,  when  arbi- 
trarily removed  from  the  position  without 
lawful  cause,  Kennedy  v.  Board  of  Educa- 
tion, 82  Cal.  483,  22  Pac.  1042,  Fox,  J.,  dis- 
senting; Butcher  v.  Charles,  95  Tenn.  632, 
32  S.  W.  631. 

In  Parkinson's  Case,  Comb.  144,  there  is 
a  note  saying  it  was  admitted  by  the  court 
that  a  mandamus  lies  to  restore  a  school- 
master or  parish  clerk. 

No  mandamus  will  be  granted  to  restore 
to  the  office  of  marshal  of  the  court-leet 
and  court-baron,  or  to  restore  a  school  usher. 
Stamp's  Case,  Sid.  pt.  1,  p.  40. 

Mandamus  will  not  lie  for  the  office  of 
steward  of  the  court-baron  and  court-lcot 
because  it  is  but  a  private  office.  Stampt's 
Case,  1  Keble,  5. 

In  Comb.  348,  is  a  note  to  case  of  Cudmore 
V.  Tripe,  asserting  that  in  Hilary  term,  fol- 
lowing in  one  Stamp's  Case,  a  mamlumu^ 
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was  granted  to  restore  one  to  the  office  of 
clerk  of  the  company  of  masons  of  London. 

When  a  policeman  has  been  removed  by 
the  head  of  his  department  from  his  office 
without  trial,  his  remedy  for  reinstatement 
is  by  mandamus.  Re  Elder,  118  App.  Div. 
26,  103  N.  Y.  Supp.  617,  affirmed  in  181)  N. 
Y.  509,  81  N.  E.  1163. 

But  a  policeman  who  is  unprotected  by 
statute  from  .summary  discharge  is  a  mere 
employee,  and  not  a  public  officer ;  hence,  he 
is  not  entitled  to  a  mandamus  to  reinstate 
him  in  his  position  in  case  of  his  arbitrary 
discharge  by  his  superior  officer.  Com.  ex 
rel.  Marldey  v.  Stokley,  4  Pa.  Co.  Ct.  334. 

An  inspector  of  water  supply  to  shipping 
in  the  city  of  New  York  is  not  a  "regular 
clerk,"  within  the  meaning  of  the  greater 
New  York  charter  (Laws  1897,  chap.  378, 
S  1543  )j  so  as  to  render  unlawful  his  re- 
moval without  an  opportunity  to  explain. 
People  ex  rel.  Warschauer  v.  Dal  ton,  159  N. 
Y.  235,  53  N.  E.  1113,  affirming  34  App. 
Div.  302,  64  N.  Y.  Supp.  216. 

In  Williams  and  Cary,  Comb.  264,  the 
court  with  some  hesitation  granted  a  man- 
damus to  restore  one  to  the  office  of  regis- 
trar of  the  bishop's  court  of  Gloucester. 

In  Anonymous,  1  Barnard.  K.  B.  195,  an 
application  was  made  for  a  mandamus  to 
be  directed  to  the  conservators  of  Bedford 
level  to  restore  a  receiver.  The  counsel  said 
that  the  defendants  were  incorporated  by 
statute  and  were  required  to  appoint  a  col- 
lector and  receiver  who  were  only  officers 
at  will ;  but  the  foundation  upon  which  he 
made  the*  motion  was  that  the  receiver  was 
not  turned  out  by  the  body;  and  the  court 
granted  the  -application. 

In  the  Anonymous  case  reported  in  12 
Mod.  666,  an  application  for  a  mandamus^ 
to  swear  in  a  steward  of  a  copyhold  court 
was  made  to  Chief  Justice  Holt,  who  replied, 
the  true  reason  of  mandamus  was,  when  al- 
dermen, capital  burgesses,  or  such  other  of- 
ficers concerning  the  administration  of  jus- 
tice were  kept  out,  to  swear  them  into,  or 
at  least  restore  them  into,  their  places;  and 
we  ought  not  to  grant  it  to  swear  a  register 
for  a  bishop,  though  it  be  an  office  of  a 
public  nature;  and  he  said  he  would  not 
care  to  do  it  for  the  steward  of  a  leet, 
though  heretofore  it  were  used  to  swear  a 
physician  of  the  college;  and  it  is  rare  to 
grant  it  where  one  has  any  other  remedy; 
and  here  it  is  a  private  officer  to  do  service 
for  a  lord. 

In  AnonjTnous,  1  Barnard,  K.  B.  123,  Ser 
gent  Darnell  moved  for  mandamus  to  be 
directed  to  the  mayor  and  aldormen  of  the 
city  of  London  to  restore  one  Edmund  Tur- 
ner to  the  office  of  woodwarden,  because  it 
is  an  office  in  which  he  had  a  freehold;  but 
the  court  said  that  that  reason  would  not  do 
unless  the  office  was  of  a  public  nature, 
and  then  an  affidavit  was  read  which  af- 
firmed it  to  be  a  public  office,  but  the  court 
said  that  would  not  do  either,  for  it  is 
necessary  that  the  affidavit  must  set  forth 
some  particular  marks  to  show  that  it  is 
such  an  office ;  and  Judge  Reynolds  noted  the 
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difference  between  such  offices  which  are 
parts  of  the  corporation  and  concern  the 
public  government  of  the  body,  and  those  that 
are  only  beneficial  offices  belonging  to  the 
corporation ;  accordingly,  counsel  was  direct- 
ed to  renew  his  application  upon  additional 
papers.  Upon  a  later  date  (Id.  135 1,  it 
was  shown  to  the  court  by  affidavit  that  the 
office  was  of  a  public  nature,  inasmuch  as 
the  business  of  it  Was  to  take  care  that  the 
wood  and  coal  for  the  use  of  the  city  of 
London  were  kept  according  to  the  proper  as- 
size, and  that  its  incumbent  was  admitted 
to  his  office  by  the  mayor  and  aldermen.  The 
counsel  cited  precedents  in  which  manda- 
mus had  been  granted  in  like  cases  to  restore 
a  man  to  the  office  of  master  weigher  of  xtm 
King's  beam,  and  the  case  of  Cudmore  v. 
Tripe,  Comb.  347,  to  the  office  of  sur\-eyor 
of  the  New  river;  and  the  court  again  took 
the   application   under    consideration. 

Although  a  mandamus  does  not  lie  for  a 
deputy,  it  does  lie  w^hen  a  deputy  has  beeii 
removed,  for  him  who  deputed  him,  to  have 
him  either  admitted  or  restored,  for  other 
wise  he  may  be  deprived  of  his  power  t^ 
make  a  deputy.  R.  v.  Marches,  1  T^v 
306. 

XIII.  Questions  of  practice. 

a.  Parties, 

Several  municipal  officers  discharging  lik( 
official  duties,  who  have  been  removed  fron 
their  offices  by  a  single  or^er  after  a  sinpl' 
trilil  of  them  jointly,  may  join  as  relator 
in  one  application  for  the  writ  of  mandamu 
to  restore  them  to  their  offices.  State  ex  nl 
Denis  v.  Shakspeare,  43  La.  Ann.  92,  8  Sc 
893. 

A  mandamus  obtained  to  restore  nin 
persons  to  the  places  and  offices  of  com  mo 
councilmen  was  quashed  in  Anonymous. 
Salk.  436,  because,  according  to  Chief  Jus 
tice  Holt,  Mr.  Justice  Eyre  being  of  tb 
same  opinion,  there  ought  not  to  be  nin 
persons  in  one  writ;  the  amotion  of  one  i 
not  the  amotion  of  another;  their  interest 
are  several,  and  they  may  have  been  n 
moved  for  several  different  causes,  one  fc 
one  cause  and  another  for  another. 

When  a  veteran  has  been  removed  from  hi 
position  in  the  municipal  civil  service  i 
violation  of  a  statute,  and  another  per^ 
has  been  appointed  in  his  stead,  such  oth( 
person  is  a  necessary  party  to  mandami 
proceedings  for  reinstatement.  People  c 
rel.  Mesick  v.  Scannell,  63  App.  Div.  243,  1 
N.  Y.  Supp.  383. 

A  mandamus  to  restore  a  person  to  h 
office  as  burgess  of  the  corporation,  address< 
to  the  mayor,  aldermen,  and  capital  bu 
gesses  of  the  corporation,  reciting  that  tl 
relator  had  been  removed  by  A.  B.  et  a) 
and  commanding  the  mayor,  aldermen,  eU 
to,  in  turn,  command  A.  B.  et  al.  to  resto! 
the  relator,  was,  in  R.  v.  Derby,  2  Sal 
436,  quashed,  for,  said  the  court,  it  is  a 
surd  that  the  writ  should  be  directed  to  01 
person  to  command  anothert 
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h.  Additional  relief. 

One  who  has  been  illegally  removed  from 
his  office  cannot,  upon-  applying  for  a  writ  of 
mandamus  to  restore  him,  have  the  further 
and  additional  relief  of  a  writ  to  compel 
the  payment  to  him  of  the  salary  or  emolu- 
ments of  the  office,  since  his  right  to  the 
Utter  ^oes  not  accrue  until,  and  altogether 
depends  upon,  his  restoration.  Chicago  v. 
People,  210  111.  84,  71  N.  E.  816. 

c.  CondiUtntal  alloicance  of  tcriU 

A  court  has  no  power  to  annex  as  a  con- 
dition to  the  granting  of  an  alternative 
writ  of  mandamus  to  determine  the  right 
of  a  removed  officer  to  reinstatement  in  his 
office  that  he  waive  all  claims  to  salary  since 
his  removal.  People  ex  rel.  Collins  v. 
Aheam,  115  App.  Div.  171,  100  N.  Y.  Supp. 
716. 

d,  Ahatement. 

While  the  writ  of  mandamus  cannot  issue 
a^inst  a  sovereign  state  government,  and 
therefore,  when  issued  against  a  representa- 
tiTe  officer  of  the  sovereign  state,  it  neces- 
sarily abates  upon  his  death,  resignation,  or 
the  expiration  of  his  term  of  office;  the 
rule  does  not  apply  to  a  municipal  corpora- 
tion and  the  officers  thereof,  for  the  rea- 
son that  municipal  corporations  can  sue  and 
be  sued,  and  against  these  the  rights  of  in- 
dividuals can  be  enforced.  People  ex  reL 
UChicotte  v.  Best,  187  N.  Y.  1,  116  Am. 
St  Rep.  586,  79  N.  E.  890,  10  A.  &  E.  Ann. 
Cas,  58,  reversing  112  App.  Div.  912,  98  N. 
Y.  Supp.  1112,  distinguishing  People  ex  rel. 
Broderick  v.  Morton,  166  N.  Y.  136,  41 
LR.A.  231,  66  Am.  St.  Rep.  647,  60  N.  E. 
791. 

The  right  of  an  officer  to  be  restored  by 
mandamus  to  an  office  from  which  he  has 
been  unlawfully  removed  is  not  abated  by 
the  resignation,  removal,  or  expiration  of 
the  term  of  the  superior  officer  who  removed 
him;  but  it  may  be  enforced  against  the 
successor  or  successors  of  such  a  superior 
officer.    Ibid. 

Proceedings  by  mandamus  against  a  board 
of  fire  commissioners  composed  of  several 
members  whose  terms  of  office  expire  at  dif- 
ferent times,  to  require  the  reinstatement 
of  a  subordinate  wrongfully  removed,  do 
not  abate  by  the  expiration  of  the  term  of 
<>fliw  of  one  of  the  members  of  such  board. 
People  ex  rel.  Lazarus  v.  Coleman,  99  App. 
Div.  88,  91  N.  Y.  Supp.  432. 

e.  DUscontinuance. 

The  applicant  for  a  writ  of  mandamus 
to  compel  his  reinstatement  to  service  ns  a 
policeman  may  discontinue  his  proceeding 
a^  of  right.  People  ex  rel.  Morgan  v.  Bing- 
ham, il5  App.  Div.  474,  101  N.  Y.  Supp. 
410. 

XIV.  Conclwfion. 

An  applicant  for  a  mandamus  to  restore 
him  to  hifl  office  after  he  has  been  wrongfully 
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ousted  is  bound  to  establish  certain  funda- 
mental conditions,  upon  the  existence  of 
which  the  granting  of  the  writ  ever  depends. 
He  must  have  a  clear  legal  right  to  reoccupy 
the  office.  Both  the  law  and  the  facts  show- 
ing the  illegality* of  his  amotion  and  right 
to  reinstatement  must  be  beyond  contro- 
versy. He  must  be  without  any  other  appro- 
Eriate  and  adequate  remedy.  He  must  not 
ave  slept  upon  his  rights.  He  must  apply 
for  the  writ  promptly,  and  diligently  prose- 
cute. The  continued  existence  of  the  office 
from  which  he  was  removed,  and  of  the  term 
of  office  for  which  he  was  elected  or  ap- 
pointed, is  a  sine  qua  non;  if  the  office  has 
been  abolished  in  good  faith,  or  if  his  term 
has  expired,  the  applicant  will  be  refused 
the  writ.  If  the  office  is  filled  by  another 
under  a  color  of  right, — filled,  that  is,  bv 
an  incumbent  whose  title  to  it  is  not  obvi- 
ously bad  upon  bare  inspection, — ^not  man- 
damus, but  quo  warranto,  is  the  ousted  one's 
proper  remedy. 

If  an  officer  or  public  servant  holds  his 
place  at  the  will  of  his  superior,  and  no 
statute  protects  him  from  dismissal,  manda- 
mus will  not  lie  to  reinstate  him  if  he  is 
ousted,  however  arbitrarily  and  unjustly. 
But,  notwithstanding  an  officer's  tenure  of 
office  is  protected  by  statute,  he  may  be  re- 
moved for  cause,  provided  it  is  adequate. 
And,  if  an  officer  is  removed  from  office 
for  a  stated  adequate  cause  after  he  has 
been  given  notice  and  an  opportunity  to  de- 
fend, then,  although  the  conclusions  that  the 
cause  existed  and  that  he  ought  to  be  dis- 
missed were  erroneous,  mandamus  will  not 
lie  to  restore  him  to  his  place;  but  he  must 
seek  a  remedy  by  writ  of  certiorari. 

The  writ  of  mandamus  does  not  run  to  the 
sovereign, — a  principle  that  requires  it  to  be 
refused  when  sought  against  the  President 
of  the  United  States,  the  head  of  an  execu- 
tive department,  or  a  governor  of  a  state. 

As  the  writ  is  not  one  of  right,  it  is  not 
necessarily  granted  to  an  applicant  who 
makes  out  a  prima  facie  case.  An  officer 
may  have  been  arbitrarily  ousted  in  defi- 
ance of  his  right  to  remain  at  his  post,  and 
his  right  to  restoration  may  be  clear,  and 
yet  the  court  will  refuse  to  aid  him,  by  man- 
damus, to  reinstatement  if  he  is  liable  to  be 
turned  out  again  immediately  after  restora- 
tion by  regular  proceedings  and  for  just 
cause.  J.  .B.  G. 


CONNECTICUT      SUPREME      COURT 
OF  ERRORS. 

AMERICAN  SURETY  COMPANY 

V. 

PACIFIC  SURETY  COMPANY,  Appt. 
(—  Conn.  — ,  70  Atl.  584.) 

Pleading  —  fraud. 

1.  Where  by  statute  fraud  is  a  fact  to  be 
specially  pleaded,  a  complaint  is  not  suffi- 
cient  to'  assert   passive  fraud  by   conceal- 
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ment,  which  sets  out  misrepresentations  of 
fact,  stating  that  the  true  fact  was  wilfully 
concealed,  and  concludes  that  by  virtue  of 
said  fraudulent  misrepresentations  and  con- 
cealments damage  was  done. 
Bond  —  interest  —  penalty. 

2.  Interest  may  be  added  to  the  amount 
of  recovery  on  a  bond,  although  the  total 
sum  is  thereby  made  to  exceed  the  penalty 
of  the  bond. 

Same  —  when  accrues. 

3.  Interest  on  a  bond  to  indemnify  a  sure- 
ty on  a  contractor's  bond  accrues  not  from 
the  time  the  surety's  liability  accrues  on 
the  contractor's  default,  but  from  the  time 
the  duty  of  the  second  obligor  arises  to  in- 
demnify the!  first  one  for  loss  suffered  be- 
cause of  his  undertaking,  which,  in  case  he 
contests  liability  for  the  alleged  breach  of 
the  contractor's  duty,  is  at  the  time  judg- 
ment is  rendered  fixing  such  liability. 

(August  3,  1908.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  New  HaTen 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  an  indemnity  bond.  Reversed  on 
condition. 

Statement  by  Prentice,  J.: 

The  plaintiff  was  surety  upon  a  bond 
given  by  the  National  Steam  Economizrr 
Company,  as  principal,  to  the  city  of  New 
Haven,  to  secure  the  faithful  performance, 
by  said  principal,  of  its  contract  with  said 
city  for  the  installation  of  certain  heatin>; 
and  ventilating  apparatus  in  a  city  build- 
ing. The  facts  relating  to  the  giving  of 
this  bond,  and  those  which  led  up  to  a  suit 
by  the  city  thereon,  are  fully  stated,  in  the 
case  of  New  Haven  v.  National  Steam  Econ- 
omizer Co.  79  Conn.  482,  65  Atl.  959.  That 
action  finally  resulted  in  a  judgment  against 


Case  Note.  <—  Bight,  in  an  action  on  a 
bond,  to  recover  interest  when  the 
total  sunt  is  thereby  made  to  exceed 
the  penalty. 

In  a  note  to  Griffith  v.  Rundle,  56  L.R.A. 
381,  upon  the  general  subject  of  penalty  as 
the  limit  of  liability  on  statutory  bond,  the 
earlier  cases  upon  the  question  presented  in 
the  foregoing  case  are  collected  and  dis- 
cussed at  page  384.  As  there  shown,  the 
earlier  cases  did  not  allow  interest  where 
the  damages  were  thereby  made  to  exceed 
the  penalty,  but  many  modern  cases  hold 
that  interest  should  be  allowed  notwith- 
standing the  fact  that  the  amount  might 
thereby  exceed  the  penalty,  upon  the  theory 
that  interest  is  allowed  only  by  way  of  dam- 
ages for  delay  upon  the  part  of  the  sureties 
in  making  payment  after  they  should  have 
done  so,  so  that  all  the  obligee  recovers  is 
the  penalty,  or  rather  what  it  would  have 
been  if  paid  at  the  proper  time.  This  is 
now  the  generally  accepted  rule.  4  Am.  & 
Eng.  Enc.  Law,  p.  701. 

Thus,  in  Trumpler  v.  Cotton,  109  Cal. 
250,  46  Pac.  1033,  1036,  the  court  said  that 
the  general  rule  was  that  judgment  could 
not  he  rendered  against  sureties  for  a  great- 
er sum  than  the  penalty  of  the  bond,  and 
that  they  could  not  be  held  liable  for  in- 
terest beyond  the  penalty  of  the  bond,  ex- 
cept for  such  interest  as  accrued  from  their 
own  default  in  unjustly  withholding  pay- 
ment after  having  been  notified  of  the  de- 
fault of  their  principal. 

So  in  Spokane  &  I.  Lumber  Co.  v.  Loy,  21 
Wash.  501,  58  Pac.  672,  60  Pac.  1119,  the 
court  said:  "We  think  this  objection  to 
the  judgment  is  not  well  taken.  It  is  true 
that  the  surety  on  a  bond  cannot  generally 
be  held  liable  for  any  sum  greater  than  the 
penalty  specified  therein;  but  where,  as  in 
this  case,  it  appears  that  the  surety  is  him- 
self in  default,  we  see  no  reason  why  he 
may  not  be  held  liable,  in  excess  of  the  pen- 
alty, for  interest  upon  the  amount  due,  at 
the  legal  rate,  as  damages  occasioned  by  his 
delay  in  the  payment  of  his  obligation." 
10L.ILA.(N.S.) 


So  in  Ellyson  v.  Lord,  124  Iowa,  125.  !»!» 
N.  W.  582,  it  was  held  that,  while  the  debt 
for  which  the  surety  could  be  held  liable 
was  limited  by  the  penalty  named  in  th« 
bond,  yet  interest  might  be  collected  on  sucli 
debt  from  the  time  when  it  became  the  sure 
ty's  duty  to  pay,  even  though  the  aggregati 
of  the  principal  and  interest  would  be  mow 
than  the  penal  sum.  This  decision  wai 
cited  with  approval  and  followed  by  Getchel 
&.  M.  Lumber  &  Mfg.  Co.  v.  Peterson,  12^ 
Iowa,  599,  100  N.  W.  550. 

And  in  Holmes  v.  Standard  Oil  Co.  18; 
111.  70,  55  N.  E.  647,  it  was  held  that  th 
general  rule  that  the  liability  of  a  suret; 
on  a  penal  bond  cannot  be  extended  beyoti* 
the  amount  specified  as  the  penalty  of  th 
bond,  was  not  infringed  by  the  rendition  « 
a  judgment  in  an  amount  in  excess  of  th 
penalty  of  the  bond,  to  the  extent  of  th 
interest  on  such  penalty  after  the  liabilit 
accrued. 

So  in  McMullen  v.  Winfield  Bldg.  &  I 
Asso.  64  Kan.  298,  56  L.R.A.  924,  91  An 
St.  Rep.  236,  67  Pac.  892,  it  was  held  tha 
while  the  penalty  of  the  bond  fixes  the  limi 
of  liability  of  the  surety  at  the  time  tli 
liability  arises,  yet,  if  the  principal  or  sun 
ty  fail  to  discharge  that  liability  when  ' 
matures,  interest  may  be  allowed  on  tl 
amount  from  the  time  the  liability  arise 
even  if  the  amount  of  recovery  shall  excec 
the  penalty. 

So  there  are  numerous  other  cases  whi< 
uphold  this  general  rule  that  interest  ms 
be  added  to  the  aihount  of  the  damages  r 
coverable  under  a  bond,  although  the  amoui 
is  thereby  made  to  exceed  the  penalty 
United  States  v.  Walker,  128  Fed.  lOli 
Pennell  v.  Card,  96  Me.  392,  52  Atl.  801 
Camden  v.  Ward,  67  N.  J.  L.  558,  52  Ai 
392;  Pennsylvania  Co.  v.  Swain,  189  P 
626,  42  Atl.  297;  Grand  Lodge  A.  O.  U.  \ 
V.  Cleghom,  20  Tex.  Civ.  App.  134,  48  S.  \ 
750. 

In  Thomas  Laughlin  Co.  v.  Ameriw 
Surety  Co.  51  C.  C.  A.  247,  114  Fed.  627, 
was  held  that  a  surety's  liability  does  n 
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the  plaintiff,  rendered  May  24,  1906,  for 
the  sura  of  $14,907.56  damages.  The  cause 
of  action  therein  was  found  to  have  accrued 
July  27.  1903,  and  interest  from  that  date 
was  included  in  the  judgment.  This  judg- 
ment the  plaintiff  subsequently  paid,  as  al- 
!U)  the  coflts  of  suit  and  expenses  involved. 

Shortly  after  the  delivery  of  the  bond  to 
the  city,  the  Economizer  company  gave  to 
the  plaintiff  its  written  order  upon  the  city 
for  the  first  $5,000  to  become  due  under  said 
contract.  Subsequently  the  plaintiff  released 
this  order,  and  in  part  consideration  there- 
for the  defendant,  on  September  11,  1902,  ex- 
eeuted  and  delivered  to  the  plaintiff  the  in- 
demnity bond  in  suit.  This  instrument  was, 
in  its  pertinent  parts,  as  follows :  ^'American 
Surety  Company  of  New  York,  hereinafter 
called  the  "surety/'  having,  at  the  request  of 


the  National  Steam  Economizer  Company, 
executed  that  certain  bond,  dated  November 
11,  1901,  in  the  sum  of  $15,000,  conditioned, 
in  substance,  for  the  faithful  performance 
by  the  National  Steam  Economizer  Company, 
of  a  contract  Vith  the  city  of  New  Haven 
for  the  construction  of  a  heating  and  venti- 
lating apparatus  in  the  new  high  school 
building  in  York  square  in  the  city  of  New 
Haven,  a  copy  of  which  bond  is  hereto  an- 
nexed, and  at  or  about  the  time  of  the  execu- 
tion thereof,  there  having  been  delivered  to 
the  said  American  Surety  Company  of  New 
York  certain  collateral,  and  the  said  Nation- 
al Steam  Economizer  Company  having  re- 
quested the  said  American  Surety  Company 
of  New  York  to  release  the  said  collateral: 
Now  therefore,  in  consideration  of  the  said 
American    Surety    Company   of   New   York 


ordinarily  extend  beyond  the  penal  sum  of 
the  bond  even  for  interest  thereon,  unless  he 
has  in  some  way  resisted  or  obstructed  the 
claina  against  him. 

The  other  view,  however,  still  prevails  in 
some  jurisdictions. 

Thus,  in  People's  Sav.  Bank  v.  Campau, 
124  Mich.  106,  82  N.  W.  803,  the  plaintiff 
claimed  that  at  law,  in  an  action  upon  a 
penal  bond,  interest  may  be  recovered  in  the 
form  of  damages  to  an  amount  exceeding 
the  penalty  of  the  bond;  that  the  plaintiff 
in  an  action  upon  a  penal  bond,  with  the 
condition  for  the  payment  of  money  only, 
is  entitled  to  recover  the  full  amount  of  the 
penalty  as- a  debt,  and  the  excess  of  inter- 
est beyond  the  penalty  in  the  shape  of  dam- 
ages for  the  detention  of  the  debt.  But  the 
court  held  that  the  plaintiff's  claims  were 
in  direct  conflict  with  the  mass  of  decisions, 
and  in  conflict  with  the  principle  which  un- 
derlies them  all,  viz.,  that  a  penalty  is  not 
to  be  enlarged  under  any  circumstances,  and 
will  not  be  enforced  beyond  the  letter. 

So  in  Handle  ▼.  Barnard,  99  Fed.  348,  af- 
firmed in  49  C.  C.  A.  177,  110  Fed.  906,  the 
court,  following  the  rule  adopted  in  Mis- 
souri, refused  to  allow  a  recovery  for  a  sum 
greater  than  the  penalty,  although  it  was 
urged  by  the  plaintiff's  counsel  that  he  was 
entitled  to  interest  on  the  penalty  of  the 
hond  by  way  of  danaages  for  nonpayment  of 
the  money  when  the  liability  accrued,  from 
^  date  of  the  breach. 

So  also  in  Board  of  Education  v.  Na- 
tional Surety  Co.  183  Mo.  166,  82  S.  W.  70, 
it  was  held  that  ever  since  the  decision  in 
Karrar  v.  Christy,  24  Mo.  453,  decided  in 
l^^T,  the  rule  had  been  adhered  to  in  that 
Btate  that  there  could  be  no  recovery  on  a 
p<'iial  bond  in  excess  of  the  penalty-  of  the 
b"nd. 

In  Mutual  Ben.  Ins.  Co.  v.  Brown,  80 
Mo.  App.  459,  it  was  held  that  no  more 
than  the  penalty  could  be  recovered  from 
the  surety;  but  where  the  purpose  of  a 
^nd  was  to  secure  the  payment  of  the  in- 
terest npon  a  note  secured  by  a  deed  of 
tnut  and  it  stated  specifically  that  the 
ol>j«ct  was  to  make  provision  as  authorized 
19UBJL(NJ3.) 


by  statute  for  the  redemption  of  property 
sold  under  the  deed  of  trust,  the  court  said 
that  they  thought  it  was  giving  the  bond 
a  proper  construction  to  add  6  per  cent  to 
the  amount  of  the  interest  on  the  note 
after  it  was  due.  It  will  be  noticed  that  this 
decision  is  not  opposed  to  the  Missouri  de- 
cisions cited,  but  merely  holds  that  the 
proper  construction  of  the  bond  would  in- 
clude the  interest  added  to  the  penalty. 

So  in  Exchange  Bank  v.  Springer,  13  Ont. 
App.  Rep.  390,  it  was  held  that  interest 
could  not  be  added  to  the  amount  recover- 
able under  a  bond  where  it  made  the  judg- 
ment more  than  the  penalty. 

And  in  Knipe  v.  Blair  [1900]  1  Ir.  Ch. 
372,  it  was  held  that  the  general  rule  was 
that  a  bond  creditor  could  not  recover  more 
than  the  penalty. 

So  in  New  Home  Sewing  Mach.  Co.  v. 
Seago,  128  N.  C.  158,  38  S.  E.  805,  it  was 
held  that  a  recovery  could  not  be  had  upon 
a  bond  in  excess  of  the  penalty,  and  the 
fact  that  the  excess  was  made  up  of  interest 
thereon  made  no  difference. 

In  New  York  it  is  provided  by  statute 
that  the  damages  to  be  recovered  for  a 
breach  or  successive  breaches  of  the  condi- 
tion of  a  bond  cannot  <Jn  the  aggregate  ex- 
ceed the  penal  sum  except  where  the  condi- 
tion is  for  the  payment  of  money,  in  which 
case  the  damages  cannot  exceed  the  penal 
sum  with  interest  thereon  from  the  time 
when  the  defendant  made  default  in  the 
performance  of  the  condition. 

Under  this  statute  it  was  held  in  John 
Polhemus  Printing  Co.  v.  Hallenbeck,  46 
App.  Div.  563,  61  N.  Y.  Supp.  1056,  that,  in 
an  action  upon  a  bond  for  a  breach  of  a 
condition  to  procure  for  the  plaintiff  a  re- 
newal of  a  lease  of  certain  premises,  the 
plaintiff  was  not  entitled  to  interest  on  the 
face  of  the  bond. 

And  the  above  case  was  cited  with  ap- 
proval and  followed  in  Sachs  v.  American 
Surety  Co.  72  App.  Div.  60,  76  N.  Y.  Supp. 
335,  affirmed  without  opinion  in  177  N.  Y. 
551,  69  N.  E.  1130,  which  was  an  action 
upon  a  bond  guaranteeing  faithful  perform- 
ance of  a  contract. 
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releasing  said  collateral  and  continuing  as 
surety  upon  the  said  bond,  the  said  Na- 
tional Steam  Economizer  Company,  as  prin- 
cipal, and  the  Pacific  Surety  Company, 
a  corporation  organized  under  the  laws  of 
the  state  of  California,  as  surety,  do  here- 
by undertake  and  agree:  (1)  That  they 
will  at  all  times  indemnify  and  save  harm- 
less the  said  American  Surety  Company  of 
New  York  from  and  against  every  claim,  de- 
mand, liability,  cost,  charge,  expense,  suit, 
order,  judgment,  and  adjudication  whatso- 
ever, and  will  place  the' said  American  Sure- 
ty Company  of  New  York  in  funds  to  meet 
every  claim,  demand,  liability,  cost,  charge, 
expense,  suit,  order,  judgment,  or  adjudica- 
tion against  it  by  reason  of  such  suretyship 
and  before  it  shall  be  required  to  pay  the 
same.  (2)  That  upon  the  making  of  any  de- 
mand, or  the  giving  of  any  notice,  or  the 
Institution  of  any  proceeding,  preliminary 
to  determining  or  fixing  any  liability  which 
the  said  American  Surety  Company  of  New 
York  may  be  called  upon  to  discharge  by  rea- 
son of  such  suretyship,  they  will  immediate- 
ly notify  the  said  American  Surety  Company 
of  New  York  thereof  in  writing  at  its  of- 
fice No.  100  Broadway  in  the  city  of  New 
York.  .  .  .  (6)  That  the  liability  of 
the  Pacific  Surety  Company  herein  shall  be 
limited  to  the  sum  of  seventy-five  hundred 
dollars  ($7,500.00) ;  it  being  understood  that 
the  American  Surety  Company  of  New  York 
shall  be  entitled  to  full  indemnification,  as 
hereinbefore  provided,  from  such  Pacific 
Surety  Company,  up  to  said  amount. 

The  defendant  was  duly  notified  by  the 
plaintiff  of  the  claim  made  upon  it  by  the 
city,  and  counsel  for  the  defendant  were,  in 
correspondence  with  plaintifTs  counsel  rela- 
tive to  the  action  upon  the  bond,  aided  in  the 
preparation  of  its  answer,  were  present  dur- 
ing a  portion  of  the  trial,  and  were  kept 
advised  of  the  progress  of  the  action.  This 
conduct  on  the  part  of  the  defendant  was  ac- 
companied with  a  statement  that  it  was 
without  prejudice  to  its  claim  of  nonliabili- 
ty. Upon  the  rendition  of  the  judgment  the 
plaintiff  made  demand  upon  the  defendant 
for  reimbursement  pursuant  to  the  obliga- 
tion of  the  bond.  At  the  time  of  the  com- 
mencement of  the  city's  action  against  the 
plaintiff  the  Economizer  Company  was  and 
has  since  remained  insolvent.  The  defend- 
ant's answer  contained  two  defenses  in  form. 
The  first  admitted  the  first  paragraph  of  the 
complaint,  which  set  up  the  execution  and 
delivery  of  the  bond,  and  pleaded  want  of 
knowledge  or  information  as  to  the  remain- 
ing allegations,  which  set  up  the  breach.  Tlie 
second,  which  was  double,  contained  a  de- 
fense which  played  no  part  in  the  trial,  and 
tha  defense  of  fraud  inducing  the  contract 
outlined  in  the  opinion.  This  embodied  the 
19L.R^.(N.S.) 


defendant's  real  defense,  in  support  of  which 
its  evidence  was  offered,  and  to  which  its 
evidence  was  confined. 

Messrs.  Fitzgerald  &  Walsh,  and 
Choate,  Hall,  &  Stewart,  for  appellant: 

A  security  given  by  a  surety  is  voidable  on 
the  ground  of  passive  fraud. 

Bigelow,  Fr.  p.  695;  Cheever  v.  Union  Cent 
L.  Ins.  Co.  6  Ohio  Dec.  Reprint,  286;  Buft 
V.  Turner,  6  Taunt.  338;  New  York  Bowerj 
F.  Ins.  Co.  V.  New  York  F.  Ins.  Co.  17  Wend 
369;  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co 
107  U.  S.  485,  27  L.  ed.  337,  1  Sup.  Ct.  Rep 
582;  Doughty  v.  Savage,  28  Conn.  146;  Owei 
V.  Homan,  3  Macn.  &  G.  378 ;  Franklin  Banl 
V.  Stevens,  39  Me.  532;  Sooy  v.  State,  31 
N.  J.  L.  135;  Railton  v.  Mathews,  10  Clarl 
^fe  F.  934;  Franklin  Bank  v.  Cooper,  36  M« 
179;  Dinsmore  v.  Tidball,  34  Ohio  St.  411 
Lee  V.  Jones,  17  C.  B.  N.  S.  482;  Guardia; 
Fire  &  Life  Assur.  Co.  v.  Thompson,  68  Qi 
208,  9  Pac.  1 ;  Third  Nat.  Bank  v.  Owen,  10 
Mo.  568,  14  S.  W.  632;  Wilmington,  C.  4  i 
R.  Co.  V.  Ling,  18  S.  C.  116;  Belleview  Loa 
k  Bldg.  Asso.  y.  Jeckel,  104  Ky.  159,  46  S.  V 
482;  Connecticut  General  L.  Ins.  Co.  ^ 
Chase,  72  Vt.  176,  53  L.R.A.  610,  47  At 
825;  Wilson  v.  Monticello,  85  Ind.  10;  Fa 
snacht  v.  Erasing  Gagen  Co.  18  Ind.  App.  S 
63  Am.  St.  Rep.  322,  46  N.  E.  45,  47  N.  ] 
480;  Traders'  Ins.  Co.  v.  Berber,  67  Min 
106,  69  N.  W.  701 ;  Denton  v.  Butler,  99  G 
264,  25  S.  E.  624. 

Interest  should  be  allowed  only  from  11 
date  of  judgment. 

Dwyer  v.  United  States,  35  C.  C.  A.  48 
93  Fed.  616;  Trumpler  v.  Cotton,  109  Cj 
260,  41  Pac.  1033,  1036;  Folz  v.  Tradesmet 
Trust  &  Sav.  Fund  Co.  201  Pa.  583,  51  A 
379;  Bank  of  Brighton  v.  Smith,  12  Alk 
243,  90  Am.  Dec.  144;  Thomas  Laughlin  C 
V.  American  Surety  Co.  51  C.  C.  A.  247,  1 
Fed.  627. 

Messrs.  George  D.  Watrous  and  Hen 
F.  Parmclee,  for  appellee: 

In  an  action  of  debt  on  bond,  interest 
excess  of  the  penalty  may  be  allowed  aft 
the  debt  becomes  due. 

Lewis  V.  Dwight,  10  Conn.  95;  Bran 
Suretyship  &  Guaranty,  §  93. 

Prentice,  J.,  delivered  the  opinion  of  X 
court : 

The  defendant  offered  evidence  to  pre 
that  the  plaintiff,  in  order  to  induce  the  < 
fendant  to  give  the  bond  in  suit,  made  t^>  \ 
defendant  certain  false  and  fraudulent  r 
resentations  material  to  the  risk  assim 
by  the  terms  of  the  bond,  and  relied  upon 
the  defendant.  The  defense  of  fraud,  tl 
attempted  to  be  established,  was  within  1 
allegations  of  the  special  defense,  and  i 
evidence  offered  in  support  of  it  was  receii 
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and  submitted  to  the  jury  with  instructions 
which  are  not  complained  of.  What  is  com- 
plained of  is  the  instruction  of  the  court, 
in  Bul^tance,  that,  while  the  defense  of 
fraudulent  concealment  of  truth  resulting 
from  false  representations  was  before  the 
jury  under  the  pleadings,  one  of  fraudulent 
concealment  resulting  from  passive  silence 
only  was  not,  so  that,  if  the  defendant  should 
fail  to  establish  the  making  of  false  repre- 
sentations as  charged,  it  could  not  assert  the 
claim  of  defense  that  the  plaintiff  had  been 
^iltj  of  fraudulent  conduct  in  remaining 
*  silent  with  respect  to  facts  within  its  knowl- 
edge material  to  the  risk,  when  it  was  its 
duty  to  disclose  them  to  the  defendant. 

Fraud  is  a  fact  to  be  specially  pleaded. 
Practice  Book,  1908,  p.  250,  §  160.  The 
fraud  pleaded  in  this  case  is  active  fraud, 
and  none  other.  The  allegations  setting  up 
a  fraud  are  confined  to  the  following:  First, 
there  are  those  which  aver  that  the  plaintiff, 
in  order  to  induce  the  defendant  to  furnish 
to  the  former  the  bond  in  suit  and  the  indem- 
nity thereby  provided,  made  to  the  latter  a 
variety  of  statements  and  representations 
about  the  risk,  to  wit,  that  the  contract  for 
the  performance  of  which  the  plaintiff  had 
become  surety  was  an  advantageous  one,  that 
there  had  been  no  default  thereunder,  that 
the  contractor  was  all  right  in  every  partic- 
ular, including  solvency  and  business  ability, 
that  the  plaintiff  was  perfectly  satisfied  with 
the  risk  incurred  by  it  under  its  bond,  that 
it  was  a  safe  risk,  and  that  there  were  no 
reasons  why  an  indemnity  bond  to  be  given 
by  the  defendant  would  not  be  a  safe  risk. 
It  is  then  alleged  that  each  of  said  represen- 
tations was  material,  that  the  defendant  be- 
lieved and  acted  upon  them  and  each  of  them 
in  entering  into  its  obligation,  and  that  each 
was  false  and  known  to  be  false  when  made. 
Then  follows  a  statement,  of  the  alleged  fact 
in  respect  to  each  of  said  representations,  by 
which  it  would  appear  that  each  was  false 
and  known  to  be  false.  In  connection  with 
one  of  these  statements,  and  one  only,  it  is 
said  that  the  fact  was  that  the  contractor, 
^hosc  contract  was  the  subject-matter  of 
the  indemnity,  was  wholly  insolvent  at  the 
time  of  the  representation  of  his  solvency, 
and  known  to  the  plaintiff  to  be  so,  and  it 
is  added:  "Which  said  fact  was  wilfully 
concealed."  Following  these  several  state- 
ments is  the  conclusion  that,  "by  virtue  of 
said  fraudulent  misrepresentations  and  con- 
cealments, the  defendant  was  greatly  dam- 
tged,  and  would  not  have  given  said  indem- 
nity bond  had  the  true  state  of  facts  been 
disclosed,  and  had  the  plaintiff  not  been 
guilty  of  making  said  fraudulent  misrepre- 
ientations  and  concealments." 

The  defendant  hangs  its  right  to  avail  it- 
self of  the  defense  of  fraud  by  silence  where 
19L.RJL(N.S.) 


there  is  a  duty  to  speak,  upon  the  slender 
thread  of  the  use  of  the  words  "concealed" 
and  "concealment,"  as  stated,  and  the  refer- 
ence to  the  absence  of  a  disclosure  of  the 
true  state  of  facts  in  the  closing  sentence, 
ft  is,  however,  too  plain  for  argument  that 
the  pleader  had  in  mind  only  active  fraud. 
He  was  complaining  of  misrepresentations 
of  fact;  and  the  concealn^ent  of  truth  re- 
ferred to  was  not  a  concealment  by  silence, 
but  concealment  resulting  from  the  assertion 
of  a  contrary  fact.  The  fault  found  with  the 
plaintiff  was  not  that  it  did  not  speak,  and 
thus  passively  concealed  truth,  but  that  it 
uttered  falsehood,  and  thus  actively  con- 
cealed it.  It  was  thus  that  the  true  state 
of  facts  was  claimed  to  have  been  undis- 
closed, and  not,  as  the  defendant  now  urges 
that  he  had  the  right  to  show,  by  the  passive 
act  of  silence.  That  this  is  so  is  removed 
from  the  domain  of  doubt  when  it  is  borne 
in  mind  that  the  fact  which  alone  is  alleged 
to  have  been  concealed  relates  to  a  matter 
concerning  which  a  statement — ^a  false  state- 
ment— is  alleged  to  have  been  made.  The 
fact  alleged  to  have  been  concealed  was  the 
Economizer  company *s  insolvency.  The  prior 
averment  is  that  it  was  expressly  represented 
to  be  solvent.  There  was  no  room  here  for 
passive  concealment  by  mere  silence,  and  the 
pleader  manifestly  and  necessarily  had  no 
thought  of  charging  any  fraud  otherwise 
than  by  the  representations  already  set  up, 
and  he  charged  none.  He  was  charging 
fraud  through  the  suppression  of  truth  by 
falsehood,  and  not  its  secretion  by  silence.  ' 
The  presence  in  the  answer  of  the  isolated 
words  upon  which  so  much  reliance  is  now 
placed  was,  it  is  quite  apparent,  simply  an 
accident  resulting  from  a  choice  of  language. 
They  were  properly  used  to  express  an  idea 
in  consonance  with  the  allegations  of  the 
defense,  but  not  the  idea  now  sought  to  be 
imported  into  the  answer  through  them. 
The  court  was  therefore  right  in  not  permit- 
ting the  defendant,  failing  in  his  proof  of 
false  representations,  to  avail  himself  of  ^ 
defense  of  fraud  by  the  passive  means  of  si- 
lence alone.  This  being  the  case,  we  have  no 
occasion  to  consider  the  question,  discussed 
at  length  in  argument,  as  to  the  rule  of 
duty  in  the  matter  of  disclosing  informa- 
tion possessed,  which  is  applicable  to  a  par- 
ty in  the  position  which  the  plaintiff  occu- 
pied. 

The  cause  of  action  upon  which  judgment 
was  rendered  against  the  plaintiff  in  favor 
of  the  city  of  New  Haven  accrued  on  July 
27,  1903,  and  in  that  judgment,  which  was 
for  the  sum  of  $14,907.50,  interest  from  that 
date  on  the  amount  of  the  default  was  in- 
cluded. In  the  present  case,  the  jury  was 
told  that,  if  a  verdict  was  rendered  for  the 
plaintiff  it  should  be  for  the  sum  of  $7,500, 
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with  interest  thereon  to  date  from  July  27, 
1903.  The  defendant  justly  complains  of 
this  instruction.  Recovery  in  an  action  of 
debt  on  a  bond  is  not  limited  to  the  amount^ 
of  the  penalty.  Interest  upon  the  debt  after 
it  is  due  may  be  allowed,  although  the  total 
sum  is  thereby  made  to  exceed  the  penalty. 
Lewis  V.  Dwight,  10  Conn.  95,  102;  Carter 
V.  Carter,  4  Day,  30,  4  Am.  Dec.  177.  The  in- 
terest which  may  thus  be  recovered  is,  how- 
ever, limited  to  interest  from  the  time  in 
breach;  this  being  the  date  when  the  debt 
is  said  to  accrue.  Carter  v.  Carter,  supra. 
The  theory  upon  which  this  recover^'  of  in- 
terest is  permitted  is  that  there  has  been  an 
unlawful  detention  of  money  after  the  duty 
to  pay  it  came  into  existence,  and  the  in- 
terest is  allowed  as  damages  therefor.  Sel- 
leck  V.  French,  1  Conn.  32,  33,  6  Am.  Dec.  185 ; 
Jones  V.  Mallory,  22  Conn.  386,  392.  As  be- 
tween the  plaintiff  and  the  city  of  New  Ha- 
ven, it  was  found  that  the  debt  from  the  for- 
mer to  th(S  latter  upon  the  bond  then  in  suit 
became  due  July  27,  1903.  It  does  not  fol- 
low, as  the  court  below  seems  to  have  as- 
sumed, that  this  defendant's  bond  to  the 
plaintiff  was  broken  at  the  same  time.  The 
test  inquiry  is :  When  did  this  defendant,  by 
the  terms  of  its  obligation  to  the  plaintiff, 
come  under  the  duty  of  paying  to  the  latter 
the  principal  sum  which  it  has  become  hold- 
en  to  pay?  Its  agreement  was  to  indem- 
nify the  plaintiff  and  save  it  harmless  from 
and  against  every  claim,  demand,  cost, 
charge,  expense,  suit,  order,  judgment,  and 
adjudication  whatsoever,  and  place  the  plain- 
tiff in  funds  to  meet  every  claim,  demand, 
liability,  cost,  charge,  expense,  suit,  order, 
judgment,  or  adjudication  against  it  by  rea- 
son of  such  suretyship  and  before  it  shall 
be  required  to  pay  the  same.  It  can  scarcely 
be  said  that  the  latter  portion  of  this  obli- 
gation required  the  defendant  to  place  the 
plaintiff  in  funds  until  requested,  and  in  this 
case  no  such  request  is  claimed.  No  demand 
of  any  sort  was  made  until  the  judgment  in 
|,he  suit  by  the  city  was  rendered.  Until 
that  time  the  plaintiff  was  acting  in  harmony 
with  this  defendant  in  contesting  its  lia- 
bility, and,  as  the  corollary  of  its  assertion 
of  nonliability,  was  assuming  a  position  in 
which  there  was  no  liability  to  it  on  the  part 
of  the  defendant,  and  therefore  no  duty  on 
the  latter's  part  to  pay  it  anything.  Until  the 
judgment  was  rendered  which  negatived  this 
contention  and  established  the  plaintiff's 
liability  to  the  city,  there  was  no  such  breach 
of  duty  on  the  part  of  the  defendant  in  not 
paying  the  $7,500,  or  any  part  of  it,  that 
interest  thereon  became  recoverable  as  dam- 
ages for  the  unlawful  detention  of  the  mon- 
ey. The  instruction  for  the  inclusion  in  the 
verdict  of  interest  upon  $7,500,  from  July 
27,  1903,  to  May  24,  1906,  the  date  of  the 
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judgment  in  the  city's  suit  against  the  plain- 
tiff, was  therefore  erroneous,  and  the  ver- 
dict, upon  which  judgment  was  rendered, 
too  large  by  the  separable  and  ascertainable 
sum  of  $1,271.25. 

There  is  error,  and  a  new  trial  is  granted, 
unless  the  plaintiff  files  a  remittur  as  of 
the  date  of  the  judgment  for  $1,271.25. 

All  concur. 


IlililNOIS  SUPREME  COURT. 

MARY  C.  SPENCE,  Plff.  in  Err., 

V. 

CENTRAL    ACCIDENT    INSURANCB 
COMPANY. 

(236  111.  444,  86  N.  E.   104.) 

Insurance  ~  representation  —  warran- 
ty. 

1.  To  constitute  a  warranty,  a  represen- 
tation by  an  applicant  for  insurance  must 
appear  in  the  contract  itself. 

Same  ^  part  of  contract. 

2.  A  statement  in  an  accident  insurance 
policy  that,  in  consideration  of  the  warran- 
ties and  agreements  in  the  application,  the 
applicant  is  insured,  does  not  make  the  ap- 


Case  Note.  —  What  reference  in  policy 
to  application  unll  nutke  it  part  of 
policy. 

The  conclusion  reached  in  the  above  case 
seems  to  find  support  in  American  Popular 
L.  Ins.  Co.  V.  Day,  39  N.  J.  L.  89.  23  Am. 
Rep.  198,  in  which  it  was  held  that  a  declara- 
tion in  a  policy  that  the  insurance  was  made 
"in  consideration  of  the  representations" 
in  the  application  for  insurance  would  not 
have  the  effect  of  incorporating  the  applica- 
tion iii  the  contract  of  insurance,  so  as  to 
change  the  representations  in  the  application 
to  warranties. 

On  the  other  hand,  in  Travelers'  Ins.  Co.  v. 
Lampkin,  5  Colo.  App.  177,  38  Pac.  335,  it 
was  held  that  a  recital  in  a  policy  of  insur- 
ance that  it  was  issued  "in  consideration 
of  the  warranties  in  application"  was  suffi- 
cient to  make  the  warranties  in  the  applica- 
tion a  part  of  the  policy. 

The  same  conclusion  was  reached  in  State 
ex  rel.  Young  v.  Temperance  Benev.  Asso.  42 
Mo.  App.  485,  where  a  certificate  of  mem- 
bership in  a  benefit  society  recited  that  the 
applicant  was  constituted  a  member  "in  con- 
sideration of  the  representations  made  in 
the  application." 

Such,  too,  was  the  result  reached  in  Stand- 
ard Life  &  Acci.  Ins.  Co.  v.  Martin,  133  Ind. 
376,. 33  N.  E.  105,  where  the  policy  stated  that 
it  was  issued  "in  consideration  of  the  state- 
ments of  fact  warranted  to  be  true  in  the  ap- 
plication." 

So,  in  Webb  v.  Bankers'  L.  Ins.  Co.  19 
Colo.  App.  456.  76  Pac.  738;  Higbee  v.  Guar 
dian  Mut.  L.  Ins.  Co.  66  Barb.  462,  affirme<i 
ill  53  N.  Y.  603,  and  Parish  v.  Mutual  Ben, 
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plication  a  part  of  the  contract,  so  as  to 
render  a  statement  in  it  as  to  the  age  of  the 
applicant  a  warranty. 
Same  —  construction. 

3.  Courta  will  never  construe  a  statement 
by  an  applicant  for  insurance  as  a  warranty 
unless  the  language  of  the  policy  is  so  clear 
as  to  preclude  any  other  construction. 
Same  —  qnestlon  of  law. 

4.  Whether  or  not  a  statement  of  age  by 
an  applicant  for  accident  insurance  is  ma- 
terial is  not  a  question  of  law  where  it  was 
not  made  in  response  to  a  direct  inquiry  by 
the  insurer,  or  its  materiality  had  not  been 
settled  by  agreement  of  the  parties. 

(Cartwright,  Ch.  J.,  and  Hand,  J.,  dissent) 
(October  26,  1908.) 

ERROR  to  the  Branch  Appellate  Court, 
First  District,  to  review  a  judgment  af- 
firming a  judgment  of  the  Superior  Court 
for  Cook  County  in  defendant's  favor  in 
an  action  brought  to  recover  the  amount  al- 
leged to  be  due  on  an  accident  insurance  poli- 
cy. Reversed. 
The  facts  are  stated  in  the  opinion. 


Mr.  Jesse  Wilcox,  with  Mr  Ilenry  S. 
Wilcox,  for  plaintiff  in  error: 

A  representation  will  not  be  construed 
to  be  a  warranty,  so  as  to  make  the  validity 
of  the  policy  dependent  upon  its  exact  and 
literal  truth,  unless  clear,  explicit,  and  un- 
equivocal stipulations  require  such  an  inter- 
pretation. 

Minnesota  Mut.  L.  Ins.  Co.  v.  Link,  230 
111.  273,  82  N.  E.  637;  Moulor  v.  American 
L.  Ins.  Co.  Ill  U.  S.  336,  28  L.  ed.  447,  4 
Sup.  Ct.  Rep.  466;  Globe  Mut.  L.  Ins.  Asso. 
V.  Wagner,  188  111.  133,  52  L.R.A.  649,  80 
Am.  St.  Rep.  169,  68  N.  E.  970,  affirming 
90  111.  App.  444;  Smith  v.  Bankers*  Life 
Asso.  123  111.  App.  392;  Provident  Sav.  Life 
Assur.  Soc.  v.  Cannon,  103  111.  App.  534, 
affirmed  in  201  111.  260,  66  N.  E.  388;  Globe 
Mut.  L.  Ins.  Asso.  v.  March,  118  111.  App. 
261 ;  Metropolitan  L.  Ins.  Co.  v.  Moravec,  116 
111.  App.  271;  Illinois  Masons'  Benev.  Soc. 
V.  Winthrop,  85  111.  637;  First  Nat.  Bank 
V.  Hartford  F.  Ins.  Co.  95  U.  S.  673,  24  L. 
ed.  663 ;  Hargrove  v.  Royal  Templars,  2  Ont. 
L.  Rep.  79;  Egan  v.  Supreme  Council,  C. 
B.  L.  32  App.  Div.  246,  52  N.  Y.  Supp.  978; 


L.  Ins.  Co.  19  Tex.  Civ.  App.  457,  49  S.  W. 
153.  it  was  held  that  by  a  recital  in  a  policy 
that  the  same  was  issued  in  consideration  of 
the  application,  coupled  with  the  further 
statement  that  the  application  was  made  a 
part  of  the  policy,  such  application  was  in- 
corporated in  the  contract  of  insurance. 

And  in  McLendon  y.  Woodmen  of  the 
World,  106  Tenn.  695,  62  L.R.A.  444,  64 
S.  W.  36,  where  a  certificate  of  membership 
in  a  benefit  society  recited  that  it  was  issued 
io  consideration  of  representations  and 
agreements  made  in  the  application,  which 
also  provided  that  it  should  form  the  basis 
of  the  contract,  it  was  held  that  the  applica- 
tion thereby  became  a  part  of  the  contract 
of  insurance. 

And  in  Fitzrandolph  y.  Mutual  Relief  Soc. 
17  Can.  S.  C.  333,  it  was  held  that  an  ap- 
plication  for  insurance  was  incorporated  in 
the  bond  of  membership  issued  by  the  defend- 
ant society,  where  it  recited  that  it  insured 
the  holder  thereof  in  consideration  of  state- 
ments made  in  his  application,  and  in  a 
li^laration  annexed  to  the  application  the 
insured  agreed  that  the  bond  should  be  void 
if  the  statements  and  answers  to  questions 
ia  the  application  were  untrue. 

And  in  the  following  cases,  where  the  pol- 
icy referred  to  the  application  for  a  more 
particular  description  of  the  property  in- 
jured, and  then  added  the  words,  "forming 
»  part  of  this  policy,"  it  was  held  that  the 
application  formed  a  part  of  the  contract  of 
insurance:  Burritt  v.  Saratoga  County 
Mut.  F.  Ins.  Co.  6  Hill,  188,  40  Am.  Dec. 
•^5;  Jennings  v.  Chenango  County  Mut.  Ins. 
'V  2  Denio,  75;  Egan  v.  Mutual  Ins.  Co. 
•^  Denio,  326 ;  Kennedy  v.  St.  Lawrence  Coun- 
t.v  Mut.  Ins.  Co.  10  Barb.  285 ;  Shoemaker  v. 
<ilens  Palls  Ins.  Co.  60  Barb.  84. 

In  Kelacy  v.  Universal  L.  Ins.  Co.  35  Conn. 
l»URJl.{NA) 


225,  a  stipulation  in  a  policy  that  it  was 
made  in  the  faith  of  the  application,  and 
that  the  statements  in  the  matter  were  in  all 
respects  true,  was  held  to  make  the  truth 
of  the  material  facts  in  the  application  as 
much  a  matter  of  contract  obligation  on 
the  part  of  the  assured,  and  conditions  upon 
which  the  policy  issued,  and  on  the  truth 
of  which  only  it  was  to  bind  the  company, 
as  if  the  same  had  been  embodied  in  the  pol- 
icy itself. 

In  Houghton  v.  Manufacturers'  Mut.  F. 
Ins.  Co.  8  Met.  114,  41  Am.  Dec.  489,  an  ap- 
plication was  held  to  be  adopted  and  embod- 
ied as  part  of  the  contract  of  insurance  to 
the  same  effect  as  if  it  had  been  recited  and 
set  forth  at  large  in  the  policy,  where  the 
latter  provided  that  it  was  to  be  avoided  if 
the  representations  in  the  application  did  not 
contain  a  just,  full,  and  true  exposition  of 
all  the  facts  and  circumstances  in  regard  to 
the  property  insured. 

And  in  Bobbitt  v.  Liverpool  &  L.  &  G. 
Ins.  Co.  66  N.  C.  70,  8  Am.  Rep.  494,  an  ap- 
plication was  held  to  be  part  of  a  contract 
of  insurance  where  the  policy  provided  that 
the  basis  of  this  contract  was  the  applica- 
tion of  the  insured,  and  if  such  application 
did  not  truly  describe  the  property  this  poli- 
cy should  be  null  and  void. 

So,  in  Steward  v,  Phcenix  F.  Ins.  Co.  5 
Hun,  261,  where  the  policy  in  suit  provided 
that,  if  it  was  made  and  issued  upon  the 
survey  and  description  of  certain  property, 
such  survey  and  description  should  be  tak- 
en and  deemed  to  be  a  portion  of  such  policy 
and  a  warranty  on  the  part  of  the  assured; 
and  the  policy  described  the  property  as 
'*known  as  the  Mackford  Mills,  per  survey 
No.  18,611,  filed  in  the  office  of  the  People's 
Insurance  Company,  N.  Y.,"— it  was  held 
that  such  survey  was  not  merely  referred  to 
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Germania  Ins.  Co.  v.  Rudwig,  80  Ky.  223; 
Continental  L.  Ins.  Co.  v.  Thoena,  26  111. 
App.  495;  Continental  L.  Ins.  Co.  v.  Rogers, 
119  111.  474,  69  Am.  Rep.  810,  10  N.  £.  242. 

Where  the  statements  in  an  application 
and  policy  are  such  that  the  language  can- 
not be  given  efTect  without  assuming  that 
the  statements  of  the  assured  are  intended 
as.  representations,  they  will  be  so  considered, 
notwithstanding  th^"  policy  states  that  they 
are  to  be  deemed  warranties. 

Continental  L.  Ins.  Co.  y.  Rogers,  supra; 


Provident  Sav.  Life  Assur.  Soc.  v.  Cannon^ 
201  111.  260;  MinneaoU  Mut.  L.  Ins.  Co.  v. 
Link,  supra. 

An  insurance  contract  cannot  be  rescinded 
after  a  loss  occurs. 

Imperial  F.  Ins.  Co.  v.  Gunning,  81  111. 
238;  Home  Ins.  Co.  t.  Heck,  65  111.  Ill; 
Beebe  v.  Swartwout,  8  III.  184;  21  Am.  Jb 
Eng.  Enc.  Law,  p.  89. 

Whether  a  representation  in  an  applica- 
tion is  material  or  not  is  a  question  of  fact, 

16  Am.  &  Eng.  Enc  of  Law,  2d  ed.  p.  034. 


for  a  description  of  the  property,  but  con- 
stituted the  basis  of  the  insurance  contract. 

But,  in  Hartford  Protection  Ins.  Co.  v. 
Harmer,  2  Ohio  St.  462,  69  Am.  Dec.  684, 
in  which  it  appeared  that  certain  conditions 
of  insurance  annexed  to  a  policy  and  made 
a  part  of  it  required  a  written  application 
for  the  insurance,  which  was  to  specify  di- 
vers particulars  relating  to  the  description 
of  the  premises  and  the  uses  to  which  it  was 
applied;  and  provided  that  a  false  descrip- 
tion by  the  assured  should  avoid  the  policy, 
and  that  when  the  policy  issued  upon  a  sur- 
vey and '  description  the  same  should  be 
deemed  a  part  of  the  policy  and  a  warranty 
on  the  part  of  the  assured, — it  was  held  that 
other  statements  in  the  application  not  re- 
quired by  the  conditions  or  by  the  descrip- 
tion of  the  premises  were  not  made  a  part  of 
the  contract,  though  the  survey  was  referred 
to  in  the  policy  in  these  words:  "For  a 
more  particular  description  of  said  premises, 
see  survey  No.  74,  furnished  by  the  insured, 
which  is  hereby  made  a  part  of  this  policy." 

A  different  result  was  reached  in  Sheldon 
v.  Hartford  F.  Ins.  Co.  22  Conn.  235,  58 
Am.  Dec.  420,  in  which  the  whole  of  a  survey 
was  held  to  be  incorporated  into  the  policy, 
tliough  the  only  reference  to  it  was  in  these 
words:  "Reference  is  had  to  survey  No.  83. 
on  file  in  the  office  of  the  Protection  Insur- 
ance Company." 

On  the  other  hand,  it  was  held  in  Jeffer-' 
son  Ins.  Co.  v.  Cotheal,  7  Wend.  72,  22  Am. 
Dec.  667 ;  Snyder  v.  Farmers'  Ins.  k  Loan 
Co.  13  Wend.  92,  affirmed  in  16  Wend.  481; 
Wall  V.  Howard  Ins.  Co.  14  Barb.  383,  and 
Hartford  Protection  Ins.  Co.  v.  Harmer,  su- 
pra, that  a  mere  reference  to  the  applica- 
tion, without  something  further  to  show 
that  it  was  intended  to  be  incorporated  in 
the  policy,  would  not  make  the  application  a 
part  of  the  contract  of  insurance. 

So,  in  Commonwealth  Ins.  Co.  v.  Monnin- 
ger,  18  Ind.  352,  it  was  held  that,  where 
the  policy  stated  that,  for  a  more  particular 
description  of  the  property  insured  "see  ap- 
plication and  survey,  No.  37,  on  file  at  the 
Terre  Haute  agency  office,"  this  was  not  suffi- 
cient to  make  the  application  a  part  of  the 
policy. 

And  in  Newman  v.  Springfield  F.  &  M. 
Ins.  Co.  17  Minn.  123,  Gil.  98,  in  which  it 
appeared  that  there  was  no  written  applica- 
tion, but  that  before  the  insurance  was  tak- 
en out  the  assured  made  certain  statements 
at  different  times  when  he  called  at  the  in- 
surer's office  to  insure  the  property,  it  was 
19L.R.A.(N.S.) 


held  that  a  reference  in  the  policy  "to  as- 
sured's  application.  No.  127,  which  is  his 
warranty  and  a  part  thereof,"  was  not  suffi- 
cient to  make  these  several  verbal  applica- 
tions a  part  of  the  contract  of  insurance,  es- 
pecially where  it  was  not  shown  which  of 
these  several  applications  was  Moplication 
No.  127. 

And  in  Vilas  v.  New  York  Cent.  Ins.  Co. 
72  N.  Y.  590,  28  Am.  Rep.  186,  where  it  ap- 
peared  that  the  insured,  upon  the  expiration 
of  a  policy  of  fire  insurance,  directed  the 
agents  from  whom  the  policy  was  obtained  to 
insure  the  property  in  another  company; 
that  his  application  for  the  expired  policy 
was  No.  1,234,  and  was  on  file  with  the 
agents;  and  that  without  any  other  applica- 
tion the  agents  procured  a  policy  from  anoth- 
er company,  which,  after  a  statement  of  the 
buildings  and  the  amounts  they  were  in- 
sured for,  added  the  words  "as  per  applica- 
tion No.  1,234," — it  was  held  that  this  was 
not  sufficient  reference  to  the  application  for 
the  expired  policy  to  make  it  a  part  of  the 
new  policy. 

And  in  Clinton  v.  Hope  Ins.  Co.  45  N.  Y. 
454,  it  was  held  that  a  reference  in  a  policy  to 
"a  survey  on  file  in  this  office"  was  not  suffi- 
cient to  make  a  survey  for  a  former  policy 
which  was  oft  file  in  the  office  of  the  insurer's 
agent  a  part  of  the  new  contract  of  insur- 
ance. 

So,  in  Campbell  v.  New  England  Mut. 
L.  Ins.  Co.  98  Mass.  391,  where  the  policy 
provided  that  it  should  be  avoided  if  the 
assured's  statements  to  the  insurer  as  the 
basis  of,  or  in  negotiations  for,  this  contract 
should  be  in  any  respect  untrue,  but  did 
not  specifically  refer  to  the  application,  the 
court  said  that  it  was  "far  from  ready  to 
concede"  the  reference  to  be  sufficiently  defi- 
nite to  make  the  application  a  part  of  the 
policy. 

In  Miller  v.  Mutual  Ben.  L.  Ins.  Co.  31 
Iowa,  216,  7  Am.  Rep.  122,  where  the  appli- 
cation for  the  insurance  comprised  several 
papers  headed  with  different  designations, 
and  the  policy  referred  to  one  of  such  papers 
by  name  as  a  part  of  the  policy,  it  was  held 
that  no  other  of  the  several  papers  going  to 
make  up  the  application  could  be  treated 
as  a  part  of  the  contract  of  insurance. 

This  note  does  not  include  those  cases 
which,  in  determining  whether  the  assured*s 
statements  in  his  application  were  warran- 
ties or  representations,  assume  that  the  ap- 
plication was  duly  inaorporated  in  the  poli- 
cy. 
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Meurs.  Mns^ave,  Piatt,  &  Lee,  for  de- 
fendant in  error : 

The  statenaent  of  the  assured  in  his  ap- 
plication as  to  his  age  was  a  warranty,  and 
was  made  a  part  of  the  consideration;  and, 
if  untrue,  the  policy  was  voidable  at  the 
option  of  the  company. 

Central  Acci.  Ins.  Co.  v.  Spence,  126  111. 
App.  32 :  Treat  v.  Merchants*  Life  Asso.  198 
III  431,  04  N.  E.  992;  National  Union  v. 
Arnhorst,  74  III.  App.  482;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Young,  77  111.  App.  440; 
Bright  T.  Equitable  Life  Assur.  Soc.  50  How. 
Pr.  367;  O'Neill  v.  Ottowa  Agri.  Ins.  Co. 
3(»  U.  C.  C.  P.  151 ;  Pickel  v.  Phoenix  Ins. 
to.  119  Ind.  294,  21  N.  E.  898;  Kelly  v. 
Life  Ins.  Clearing  Co.  113  Ala.  453,  21  So. 
3t>l;  Hutchinson  v.  Hartford  Life  Ins.  k 
Annuity  Co.  (Tex.  Civ.  App.)  39  S.  W.  325; 
Linz  T.  Massachusetts  Mut.  L.  Ins.  Co.  8 
Mo.  App.  363;  Commonwealth  Mut.  L.  Ins. 
Co.  V.  Huntzinger,  98  Pa.  41;  Jeffries  v; 
Economical  Mut.  L.  Ins.  Co.  22  Wall.  47, 
22  L  ed.  833;  Fishblate  v.  Fidelity  &  Co. 
140  N.  C.  589,  53  S.  E.  354;  Vose  v.  Eagle 
Life  &  Health  Ins.  Co.  6  Cush.  42;  Johnson 
T.  Maine  k  N.  B.  Ins.  Co.  83  Me.  182,  22 
Atl.  107;  Foot  v.  iEtna  L.  Ins.  Co.  61  N. 
Y.  571;  Anderson  v.  Fitzgerald,  4  H.  L.  Cas. 
484:  Dwight  y.  Germania  L.  Ins.  Co.  103 
N.  Y.  341,  67  Am.  Rep.  729,  8  N.  E.  654; 
Cuflhman  y.  United  States  L.  Ins.  Co.  63 
X.  Y.  404;  Cobb  v.  Covenant  Mut.  Ben. 
As6o.  153  ^lass.  176,  10  L.R.A.  666,  25  Am. 
St  Rep.  619,  26  N.  E.  230;  Baumgart  v. 
Modem  Woodmen,  85  Wis.  646,  55  N.  W. 
713;  Alabama  Gold  L.  Ins.  Co.  v.  Garner, 
77  Ala.  210;  Breese  t.  Metropolitan  L.  Ins. 
Co.  37  App.  Div.  152,  65  N.  Y.  Supp.  776; 
Schmitt  T.  National  Life  Asso.  84  Hun,  128, 
32  X.  Y.  Supp.  513 ;  Kabok  v.  Phoenix  Mut. 
L  Ins.  Co.  21  N.  Y.  S.  R.  203,  4  N.  Y.  Supp. 
718;  iKtna  L.  Ins.  Co.  v.  France,  91  U.  S. 
510,  23  L  ed.  401 ;  Dolan  v.  Mutual  Re- 
J»ene  Fund  Life  Asso.  173  Mass.  197,  53  N. 
E.  398;  25  Cyc.  Law  &  Proc.  p.  808. 

The  statement  as  to  age  being  by  the 
terms  of  the  policy  a  warranty,  its  mate- 
riality is  not  open  to  question,  since  the  par- 
ties to  the  contract  have  seen  fit  to  make 
it  material,  the  only  question  being  as  to 
its  truth  or   falsity. 

Central  Acci.  Ins.  Co.  v.  Spence,  supra; 
Thomas  y.  Fame  Ins.  Co.  108  111.  102;  North- 
western Benev.  &  Mut.  Aid  Asso.  v.  Hall, 
118  III.  169.  8  N.  E.  764;  Continental  L. 
Itt^.  Co.  V.  Rogers,  119  111.  474,  59  Am.  Rep. 
MO.  10  N.  E.  242;  JStna  L.  Ins.  Co.  v.  King, 
S4  111.  App.  176;  Connecticut  Mut.  L.  Ins. 
Co,  V.  Young,  77  III.  App.  440;  Bliss,  Ins. 
p.  58;  16  Am.  &  £ng.  Enc.  Law,  2d  ed.  p. 
»19;  Dewees  v.  Manhattan  Ins.  Co.  34  N.  J. 
L  244;  Petitpain  ▼.  Mutual  Reserve  Fund 
Life  Asso.  62  La.  Ann.  503,  27  So.  113; 
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Aloe  V.  Mutual  Reserve  Life  Asso.  147  Mo. 
561,  49  S.  W.  653;  ^tna  L.  Ins.  Co.  v. 
France,  supra;  Satterlee  v.  Modern  Brother- 
hood, 15  N.  D.  92,  106  N.  W.  561. 

If  the  statement  of  age  was  not  a  war- 
ranty, it  was  a  representation  material,  as 
matter  of  law,  to  the  risk,  and  gave  the 
company  the  same  right,  upon  discovery  of 
its  falsity,  to  avoid  the  policy,  as  though 
the  statement  were  a  warranty. 

Central  Acci.  Ins.  Co.  v.  Spence,  supra; 
Goddard  v.  Monitor  Mut.  F.  Ins.  Co.  108 
Mass.  50,  11  Am.  Rep.  307;  Columbian  Ins. 
Co.  V.  Lawrence,  2  Pet.  49,  7  L.  ed.  344 ;  Fer- 
ine V.  Grand  Lodge,  A.  O.  U.  W.  51  Minn. 
224,  63  N.  W.  367;  1  May,  Ins.  4th  ed.  § 
181. 

Age  is  considered  a  material  and  vital 
faet  for  the  company  to  know  before  it  issues 
its  policy  of  insurance;  and  a  misstatement 
of  it,  either  by  way  of  warranty  or  rep- 
resentation, is  fatal  to  the  right  of  recovery 
on  the  policy. 

Central  Acci.  Ins.  Co.  v.  Spence;  ^Etna  L. 
Ins.  Co.  V.  France;  and  Dolan  v.  Mutual 
Reserve  Fund  Life  Asso., — supra;  McCarthy 
V.  Catholic  Knights,  102  Tenn.  345,  52  S.  W. 
142;  Preuster  v.  Supreme  Council,  O.  C.  F. 
136  N.  Y.  417,  32  N.  E.  135;  Ala- 
bama Gold  L.  Ins.  Co.  v.  Garner  and 
Schmitt  V.  National  Life  Asso.  supra; 
Low  V.  Union  Cent.  L.  Ins.  Co.  6  Ohio 
Dec.  Reprint,  1088;  Linz  v.  Massachusetts 
Mut.  L.  Ins.  Co.  8  Mo.  App.  363;  Swett  v. 
Citizens'  Mut.  Relief  Soc.  78  Me.  541,  7  Atl, 
394;  United  Brethren  Mut.  Aid  Soc.  v. 
White,  100  Pa.  12  j  Cerri  v.  Ancient  Order 
of  Foresters,  25  Ont.  App.  Rep.  22;  Kabok 
V.  Phcenix  Mut.  L.  Ins.  supra;  Dinan  v.  Su- 
preme Council  C.  M.  B.  A.  201  Pa.  363,  50 
Atl.  999;  Mutual  Reserve  L.  Ins.  Co.  v. 
Jay  (Tex.  Civ.  App.)  101  S.  W.  545;  25  Cyc. 
Law  k  Proc.  p.  808. 

Vickers,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit  on  an 
accident  insurance  policy  brought  by  Mary 
C.  Spence  against  the  Central  Accident  In- 
surance Company  to  recover  $5,687.50,  which 
the  company  promised  to  pay  to  the  plain- 
tiff in  the  event  of  the  accidental  death  of 
her  husband,  Robert  Spence.  The  insurance 
company,  by  several  special  pleas,  alleged  a 
breach  of  warranty  as  to  the  age  of  the  as- 
sured at  the  time  the  policy  was  applied  for. 
The  plaintiff  below  demurred  to  these  sev- 
eral pleas,  which  demurrer  was  overruled, 
and  she  elected  to  abide  by  her  demurrer. 
To  the  fourth  plea,  which  set  up  that  the 
assured  in  and  by  his  application  represented 
that  he  was  sixty-two  years  of  age,  when, 
in  fact,  he  was  over  the  age  of  sixty-two 
and  was  of  the  age  of  sixty-four,  the  plain- 
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tiff  replied,  by  leave  of  court,  first,  that  the 
age  of  Robert  Spence  was  not  material  to  the 
risk  assumed  under  said  policy;  second,  that 
the  understatement  of  the  age  of  Robert 
Spence  did  not  increase  the  risk  or  hazard 
of  the  defendant.  The  court  sustained  a  de- 
murrer to  these  replications,  and  the  plain- 
tiff elected  to  abide  by  her  replications 
to  the  fourth  plea,  whereupon  judgment 
was  rendered  against  her  for  costs.  This 
judgment  having  been  affirmed  by  the 
appellate  court  for  the  first  district,  the 
plaintiff  below  has  sued  out  a  writ  of  error 
to  obtain  a  further  review  of  the  judgment. 

The  policy  and  the  application  therefor 
are  both  set  out  in  htpc  verhay  in  the  declara- 
tion. The  only  question  involved  in  the  rec- 
ord is  whether  the  statement  of  the  age  of 
the  assured  in  the  application  is  a  warranty 
or  a  representation.  If  the  former,  the  judg- 
ment must  be  affirmed;  but,  if  the  state- 
ment is  only  a  representation,  the  judgment 
will  have  to  be  reversed  and  the  cause  re- 
manded for  a  new  trial.  There  is  a  well-de- 
fined difference  between  a  warranty  and  a 
representation  in  the  law  of  insurance.  A 
warranty  enters  into  and  is  a  part  of  the 
contract,  and  must  be  literally  true  in  order 
to  entitle  a  party  to  recover  upon  a  policy 
of  insurance,  while  a  representation  is  not 
a  part  of  the  contract,  but  is  an  inducement 
thereto.  A  representation  must  relate  to  a 
material  matter,  and  is  only  required  to  be 
substantially  true.  Continental  L.  Ins.  Co. 
V.  Rogers,  119  111.  474,  59  Am.  Rep.  810,  10 
N.  E.  242;  Minnesota  Mut.  L.  Ins.  Co.  v. 
Link,  230  111.  273,  82  N.  E.  637;  Metro- 
politan L.  Ins.  Co.  V.  Moravec,  214  111.  186, 
73  N.  E.  415. 

In  his  application  for  the  policy  in  ques- 
tion the  assured  stated :  "I  hereby  apply  for 
an  accident  policy,  to  be  based  upon  the  fol- 
lowing statement  of  facts,  all  of  which  I 
hereby  warrant  to  be  true:  My  full  name 
is  Robert  Spence;  height  6  ft.  10  in.;  weight 
134  lbs. ;  age  sixty-two  years.  My  residence 
is  Chicago,  Illinois.  My  postoffice  address 
is  122  La  Salle  street.  My  occupations  are 
fully  described  as  follows:  Collector  pub- 
lishing house."  The  application  also  con- 
tained the  following:  "I  hereby  agree  that 
this  application  and  warranty,  together  with 
the  premium  paid  by  me,  shall  be  the  basis 
of  the  contract  between  the  company  and 
me;  and  I  accept  the  policy  which  said  com- 
pany shall  issue  upon  the  application,  sub- 
ject to  all  conditions,  provisions,  and  classi- 
fications contained  in  such  policy  or  re- 
ferred to  therein,  which  I  understand  can- 
not be  altered,  changed,  nr  waived  by  any 
agent  of  said  company  before  or  after  the 
issuing  thereof."  If  the  language  above 
quoted  from  the  application  was  in  the  poli- 
cy, or  by  refecence  thereto  made  a  part  of  the 
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policy,  it  would  be  much  easier  to  sustain 
the  defense  than  it  is  under  the  facts  of  this 
record.    But  these  statements  are  only  found 
in  the  application.    A  warranty,  being  a  part 
of  the  contract  itself  as  contradistinguished 
from  a  representation,  which  is  a  mere  in- 
ducement to  the  contract,  must  necessarily 
appear  in  the  contract  itself.     In  Mutual 
Ben.  L.  Ins.  Co.  v.  Robertson,  59  111.  123. 
126,  14  Am.  Rep.  8,  this  court,  on  page  126. 
said:     "A  warranty  is  in  the  nature  of  a 
condition  precedent;  it  must  appear  on  the 
face  of  the  policy,  or,  if  on  another  part  of 
it   or    on    a   paper    physically    attached,   it 
must  appear  that  the  statements   were  in 
tended  to  form  a  part  of  the  policy,  or,  if 
on  another  paper,  they  must  be  so  referred 
to  in  the  policy  as  clearly  to  indicate  that 
the  parties  intended  them  to  form  a  part  of 
it.     A  warranty  cannot  be  created  nor  ex- 
tended  by   construction,"— citing    Reynolds. 
Life  Ins,  86  et  seq.;  Campbell  v.  New  Eng- 
land Mut.  L.  Ins.  Co.  98  Mass.  381 ;  Burritt 
V.  Saratoga  County  Mut.  F.  Ins.  Co.  5  Hill. 
188,  40  Am.  Dec.  345;  Jefferson  Ins.  Co.  v. 
Cotheal,  7  Wend.  72,  22  Am.  Dec.  567. 

Defendant  in  error  contends  that  the  ap- 
plication in  this  case  is  a  part  of  the  policy. 
The  only  language  in  the  policy  that  makiH 
any  reference  to  the  application  is  found  in 
the  first  sentence  of  the  policy,  where  it  is 
recited:  "In  consideration  of  the  warran- 
ties and  agreements  in  the  application  for 
this  policy  and  of  $25  does  hereby  insure 
Robert  Spence,  of  Chicago,  state  of  Illinois, 
by  occupation  a  collector  publishing  house,' 
etc.  It  will  be  observed  that  the  referena 
here  to  the  application  does  not  express!} 
make  it  a  part  of  the  policy;  nor  does  sucl 
effect  necessarily  follow  by  a  fair  construe 
tion  of  the  language,  even  if  a  warranto 
could  thus  be  imported  into  the  contract 
The  doctrine  of  warranty,  in  the  law  of  in 
surance,  is  one  of  great  rigor  and  frequently 
operates  very  harshly  upon  the  assured,  an* 
courts  will  never  construe  a  statement  as  : 
warranty  unless  the  language  of  the  polic; 
is  so  clear  as  to  preclude  any  other  construe 
tion.  As  was  said  by  Justice  Gray  in  M< 
Clain  v.  Provident  Sav.  Life  Assur.  Soo.  4 
C.  C.  A.  31,  110  Fed.  80:  "The  practice 
operation  of  such  literal  warranties  is  s 
often  harsh  and  unfair' that  courts  requii 
their  existence  to  be  evidenced  clearly  an 
unequivocally,  and  are  not  inclined  to  alio 
it  to  rest  upon  a  mere  verbal  interpretatio 
where  a  reasonable  construction  of  the  coi 
tract  as  a  whole  will  authorize  a  difTerei 
meaning.  .  .  .  'All  reasonable  doubi 
as  to  whether  statements  inserted  in  or  r 
ferred  to  in  an  insurance  policy  are  warrai 
ties  or  representations  should  be  re3olv< 
in  favor  of  the  insured.'  "  By  statute  i 
least  two  states    (Pennsylvania  and    Ohic 
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hsTe  eliminated  warranties  from  the  law  of 
insurance  in  those  states,  and  the  constitu- 
tionality of  such  statutes  has  been  sustained 
by  the  Supreme  Court  of  the  United  States. 
John  Hancock  Mut.  L.  Ins.  Co.  v.  Warren, 
181  U.  S.  73,  46  L.  ed.  755,  21  Sup.  Ct.  Rep. 
535.     The  usual  method  adopted  by  insur- 
ance companies  to  make  the  statements  and 
stipulation    embraced    in    the    application 
a  part  of  the  policy  is  to  refer  to  the  applica- 
tion and  by  express  terms  make  it  a  part 
of  thQ  contract,  or  they  are  declared  to  be  the 
basis  upon  which  the  contract  is  made,  or 
the  policy  is  declared  to  be  issued  upon  the 
faith    thereof.      May,    Ins.    2d    ed.    §    158. 
Where  this  course  is  pursued,  there  is  no 
room  for  doubt.    A  mere  reference  to  the  ap- 
plication in  the  policy  is  not  sufficient.     If 
the  reference  appears  to  be  for  a  special  pur- 
pose, and  not  with  a  view  to  import  the  ap- 
plication into  the  policy  as  a  part  of  the  con- 
tract^ the  statements  it  contains  will  not 
thereby  be  changed  from  representations  in- 
to warranties.     When  the  reference  to  the  ap- 
plication is  expressed  to  be  for  another  pur- 
pose, or  when   no  purpose  is  indicated   to 
make  it  a  part  of  the  policy,  it  will  not  be 
fo  treated.     Jefferson  Ins.   Co.  v.  Cotheal, 
supra;  Snyder  v.  Farmers'  Ins.  k  Loan  Co. 
13  Wend.    92;    Campbell   v.   New   England 
Mut.  L.  Ins.  Co.  supra.    In  Daniels  v.  Hud- 
son River  F.  Ins.  Co.  12  Cush.  423,  59  Am. 
Dec.  192,  Shaw,  Chief  Justice,  said :     "If  by 
any  words  of  reference  the  stipulation  in  an- 
other instrument,  such  as  the  proposal  or 
application,   can  be  construed  a  warranty, 
it  must  be  such  as  make  it  in  legal  effect 
a  part  of  the  policy."    The  language  in  ref- 
erence to  the  consideration  in  the  policy  in 
question  is  not  contractual,  but  merely  by 
way  of  recital.     "In   consideration   of  the 
warranties  and  agreements  in  the  applica- 
tion and  of  $25"  is  no  part  of  the  written 
contract,  in  the  sense  that  it  embodies  any 
of  the  engagements   or  agreements   of   the 
parties.    It  is  a  mere  recital  of  a  considera- 
tion, which  is  always  open  to  contradiction 
W  parol.    Page,  Contr.  §  1203.    The  recital 
of  a  given  consideration  is  not  a  promise  to 
pay  it    If  it  were,  parol  evidence  could  not 
be  received  to  contradict  the  recital.    It  has 
been  held  in  many  cases  in  this  state,  and 
is  the  settled  law,  that  a  recital  of  a  given 
consideration  may  be  contradicted  by  parol 
evidence  for  all  purposes  except  to  destroy 
the  legal  effect  of  the  instrument.     Illinois 
Cent.  Ins.  Co.  v.  Wolf,  37  111.  354,  87  Am. 
Dec.  251;    Morris   v.   Tillson,  81    111.   607; 
Koch  V.  Roth,   150  111.  212,  37  N.  E.  317. 
The  effect,  and  the  only  effect,  of  the  recital 
in  the  policy,  is  to  show  that  the  company 
acknowledged  a  valuable  consideration,  which 
is  10  far  binding  as  \o  preclude  either  party 
from  destroying  the  legal  effect  of  the  policy 
by  showing  that  no  consideration  was,  in 
ULBJL(N.S.) 


fact,  given.  Certainly  a  mere  recital  such 
as  the  one  in  this  policy  falls  far  short  of 
an  expressed  stipulation  that  the  applica- 
tion is  made  a  part  of  the  policy,  which, 
under  the  law,  is  necessary  before  it  can  be 
so  treated.  The  application  itself  cannot  be 
considered  in  determining  the  preliminary 
question  whether  it  is  a  part  of  the  policy. 
This  fact  must  affirmatively  appear  from  the 
policy  itself.  It  is  only  after  it  is  deter- 
mined from  a  consideration  of  the  language 
of  the  policy  that  the  two  papers  constitute 
the  contract  that  the  application  can  be  re- 
sorted to.  The  application  not  being  a  part 
of  the  contract,  any  statements  contained 
therein  are  mere  representations,  and  not 
warranties.  May,  Ins.  §  158.  As  such, 
they  may  avoid  the  policy  if  found  to  be 
"false"  and  "material,"  within  the  legal 
meaning  of  these  terms.  The  materiality  of 
a  representation  is  sometimes  a  question  of 
law,  where  the  statement  is  made  in  re- 
sponse to  a  direct  inquiry,  or  where  by  the 
contract  the  parties  have  settled  the  mate- 
riality by  agreement.  But  this  is  not  true 
in  this  case  under  either  division  of  the 
rule. 

The  court  erred  in  holding  that  the  state- 
ment in  the  application  that  the  assured  is 
sixty-two  years  of  age  was  a  warranty. 
Such  statement  is  merely  a  representation, 
the  falsity  and  materiality  of  which  are 
questions  of  fact,  and  should  have  been  dis- 
posed of  by  the  trial  court  as  such. 

For  the  errors  indicated,  the  judgments  of 
the  Appellate  and  trial  Courts  are  reversed, 
and  the  cause  remanded  to  the  Superior 
Court  of  Cook  County  for  further  proceed- 
ings in  conformity  with  the  views  herein 
expressed. 

Cartwrlght,  Ch.  J.,  and  Hand,  J.,  dis- 
sent. 

Petition  for  rehearing  denied  December 
3,  1908. 


INDIANA  SUPREME  COURT. 

STATE    OF    INDIANA    EX    REL.    RAIL- 
ROAD COMMISSION,  Appt., 

V. 

ADAMS  EXPRESS  COMPANY. 


SAME,  Appt., 

V. 

AMERICAN  EXPRESS  COMPANY. 


SAME,  Appt., 

•      V. 

UNITED  STATES  EXPRESS  COMPANY. 

(—  Ind.  — ,  86  N.  E.  337.) 

Express   companies  ^  free   deliveries  « 
Interstate  coninicrce. 
1.  A  state  cannot  compel  express  oompa- 


94 


INDUNA  SUPREME  COURT. 


JU5E, 


nies  to  make  free  deliveries,  within  cities 
of  a  certain  class,  of  interstate  shipments 
committed  to  their  care,  in  view  of  the  rail- 
road rate  law  of  Congress  requiring  the  fil- 
ing by  transportation  companies  with  the 
Interstate  Commerce  Commission  of  sched- 
ules of  rates  for  transportation  or  any  serv- 
ice connected  therewith,  and  empowering  the 
commission  to  determine  what  regulations 
in  respect  to  transportation  are  reasonable, 
and  to  require  the  carrier  to  conform  to 
such  regulations. 
Same  —  contract  —  violation. 

2.  A  state  cannot  compel  an  express  com- 
pany to  make  free  delivery  of  parcels  com- 
mitted to  its  care,  in  violation  o*  contracts 
made  at  the  place  where  the  parcels  are  re- 
ceived in  another  state,  that  delivery  charges 
shall  be  paid  by  the  consignee. 

On  Petition  for  Rehearing. 

SAmc  —  common-law  duty. 

3.  The  common-law  duty  of  express  com- 
panies  to   make   free   deliveries   of   parcels 


committed  to  their  care  is  not  such  as  to 
preclude  them  from  fixing  charges  for  trans- 
portation which  will  not  include  such  de- 
liveries, and  requiring  consignees  to  pay  for 
making  a  personal  delivery  to  them. 
Same  —  statute. 

4.  A  state  statute  requiring  express  com- 
panies to  make  free  delivery  of  parcels  com- 
mitted to  their  custody  for  transportation 
is  not  in  aid  of  the  common  law  to  such  an 
extent  that  it  cannot  be  said  to  be  in  con- 
flict with  the  Federal  statutes  governing  the 
regulation  of  rates  of  interstate  shipment^. 
Same  —  free  delivery  —  interstate  com- 
merce. 

5.  A  state  statute  requiring  express  com- 
panies to  make  free  deliveries  of  parcels 
committed  to  them  for  transportation  is, 
as  applied  to  interstate  shipments,  invalid 
as  an  attempted  regulation  of  interstate 
commerce. 

(June  23,  1908.) 


Case  Note,  —  Statute  requiring  express 
.  companies  to  make  free  deliveries  in 

certain    cities^    as    interference    uHth 

interstate  comm^erce. 

Aside  from  United  States  Exp.  Co.  v. 
State,  164  Ind.  196,  73  N.  E.  101,  no  other 
case  has  been  found  presenting  the  question 
as  to  the  right  of  the  state  to  require  ex- 
press companies  to  deliver  goods  transported 
by  them  under  defined  circumstances  and 
conditions  as  afl'ected  by  Federal  statutes 
relating  to  interstate  commerce.  At  com- 
mon law  it  was  the  duty,  in  the  absence  of  a 
custom  or  usage  to  the  contrary,  of  an  ex- 
press company,  to  deliver  goods  transported 
by  it  to  the  consignee  at  his  residence  or 
place  of  business.  (See  note  to  Hutchinson 
V.  United  States  Exp.  Co.  14  L.R.A.(N.S.) 
393. )  Indeed,  that  was  the  original  purpose 
or  object  of  the  organization  of  express  com- 
panies,— because  delivery  could  and  would 
be  made  in  a  different  and,  perhaps,  more 
satisfactory  manner  than  by  the  usual  com- 
mon carrier. 

The  question  considered  by  the  court  in 
State  ex  bel.  Railboad  Commission  v. 
Adams  Exp.  Co.  was  the  right  of  the  state 
to  legislate  in  reference  to  deliveries  by  ex- 
press companies  as  affected  by  Federal  stat- 
utes relating  thereto.  In  United  States  Exp. 
Co.  v.  State,  supra,  the  right  of  the  state  so 
to  legislate  in  the  absence  of  any  legisla- 
tion on  the  part  of  Congress  wab  declared. 
That  case  was,  however,  held  not  controlling 
because  of  subsequent  legislation  by  Con- 
gress, which  was  construed  by  the  state 
court  to  be  an  attempt  to  regulate  the  same 
matters  as  were  formerly  regulated  by  the 
statute  construed  in  United  States  v.  State, 
but  which  was  held  in  State  ex  bel.  Rail- 
boad Commission  v.  Adams  Exp.  Co.  to  be 
superseded  by  the  Federal  acts  of  1906.  The 
rule  is  well  settled  that,  so  long  as  state 
legislation,  for  the  purpose  of  facilitating 
the  safe  transmission  of  goods  and  carriage 
of  passengers,  is  not  in  conflict  with  any 
19L.R^,(N,S.) 


valid  Federal  legislation,  and  merely  intend- 
ed and  in  fact  operates  to  aid  commerce, 
and  expedite,  instead  of  hindering,  safe 
transportation  of  persons  and  property  from 
one  commonwealth  to  another,  and  creates 
or  imposes  no  direct  burden  upon  interstate 
commerce,  it  is  not  repugnant  to  the  Fed- 
eral Constitution,  and  may  be  enforced  ei- 
ther as  supplementary  to  congressional  leg- 
islation relating  to  the  same  subject,  or  in 
lieu  of  such  legislation,  where  Congress  has 
not  exercised  its  powers  at  all.  This  prin- 
ciple is  not  denied  in  State  ex  bel.  Rau- 
boad  Commission  v.  Adams  Exp.  Co.,  but 
is  held  not  to  apply  because  of  the  amend- 
ments of  1906  to  the  interstate  commerce 
act. 

While,  as  already  stated,  no  other  deci- 
sions can  be  found  presenting  the  same  state 
of  facts  as  were  involved  in  State  ex  rel. 
Railboad  Commission  v.  Adams  Exp.  Co., 
yet  the  right  of  a  state  to  legislate  in  refer- 
ence to  interstate  commerce,  where  the  bur- 
den imposed  is  indirect,  and  where  the  mat 
ter  has  also  been  covered  in  a  general  man 
ner  by  congressional  legislation,  has  recontlj 
been  twice  before  the  Supreme  Court  of  tin 
United  States.  While  these  cases  are  nol 
strictly  within  the  scope  of  this  note,  yel 
they  are  sufficiently  analogous  in  principle 
to  justify  their  inclusion  herein.  The  firs 
of  the  two  cases  referred  to  is  that  of  South 
em  R.  Co.  v.  McNeill,  202  U.  S.  543,  50  L 
ed.  1142,  26  Sup.  Ct.  Rep.  722.  In  tha 
case  an  attempt  by  state  railroad  comniis 
sioners,  by  virtue  of  a  state  statute,  to  di 
rect  common  carriers  engaged  in  interstat 
commerce  to  deliver  all  cars  containing  sucl 
commerce  beyond  their  right  of  way  onto  i 
private  siding,  was  held  manifestly  to  ira 
pose  a  burden  so  direct  and  onerous  upoi 
interstate  commerce  as  to  leave  no  room  fo 
question  that  it  was  a  regulation  of  intei 
state  commerce,  and  an^unted  to  the  assoi 
tion  of  a  power  concerning  a  subject  di 
rectly  covered  by  the  act  of  Congress  to  r^ 
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VI'PEALS  by  the  relator  from  judgments 
of  the  Superior  Court  for  Marion  Coun- 
tr  in  defendants'  favor  in  mandamus  pro- 
ct*eding8  to  compel  defendants  to  make  free 
df'Iiv^eries  of  parcels  committed  to  them  for 
transportation.     Affirmed. 

The  facta    are  stated  in  the  opinion. 

Messrs.  Bferrill  Moores,  Walter  Myers, 
and  John  O^den,  with  Mr.  James  Bing- 
ham, Attorney  General,  for  appellant: 

It  is  the  common-law  duty  of  express 
carriers  to  deliver  express  matter  at  the 
address  of  the  consignee. 

American  Union  Exp.  Co.  ▼.  Robinson,  72 
Pa.  274;  Express  Cases,  117  U.  S.  1,  29  L. 
ed.  791,  6  Sup.  Ct.  Rep.  542,  628;  American 
E\p.  Co.  V.  Hockett,  30  Ind.  250,  95  Am. 
l^^.  691 ;  United  States''  Exp.  Co.  v.  State, 
]»>4  Ind.  196,  73  N.  E.  101;  American 
Standard  Jewelry  Co.  v.  Witherington,  81 
Ark.  134,  98  S.  W.  695;  Southern  Exp.  Co. 
r.  Holland,  109  Ala.  362,  19  So.  66; 
Southern    Exp.    Co.  ▼.   Van  Meter,   17   Fla. 


783,  35  Am.  Rep.  107;  Baldwin  v.  American 
Exp.  Co.  23  III.  197,  74  Am.  Dec.  190;  Gulli- 
ver V.  Adams  Exp.  Co.  38  HI.  503;  American 
Merchants'  Union  Exp.  Co.  v.  Wolf,  79  111. 
430;  American  Exp.  Co.  v.  Wettstein,  28  111. 
App.  96;  Burr  v.  Adams  Exp.  Co.  71  N.  J. 
L.  263,  58  Atl.  609;  Witbeck  v.  Holland, 
45  N.  Y.  13,  6  Am.  Rep.  23;  Alsop  v.  South- 
ern Exp.  Co.  104  N.  C.  278,  6  L.R.A.  271, 
10  S.  E.  297;  Bennett  v.  Northern  P.  Exp. 
Co.  12  Or.  49,  6  Pac,  160;  Union  Exp.  Co.  v. 
Ohleman,  92  Pa.  323;  Weil  v.  Express  Co.  7 
Phila.  88;  Marshall  v.  Wells,  7  Wis.  1,  73 
Am.  Dec.  381;  5  Am.  &  Eng.  Enc.  Law,  p. 
218. 

The  express  delivery  act  is  remedial  and 
to  be   liberally   construed. 

Western  U.  Teleg.  Co.  v.  James,  162  U.  S. 
650,  40  L.  ed.  1105,  16  Sup.  Ct.  Rep.  934; 
United  States  Exp.  Co.  v.  State,  164  Ind. 
196,  73  N.  E.  101;  Latshaw  v.  State,  156 
Ind.  194,  59  N.  E.  471;  State  ex  rel.  Gns- 


"Tlate  commerce,  and  the  amendments  to 
thnt  act,  and  as  such  was  invalid  because 
unlawfully  interfering  therewith. 

The  other  case  is  that  of  Missouri  P.  R. 
r,-.  V.  I^rabee  Flour  Mills  Co.  211  U.  8. 
».12.  53  L-  ed.  — ,  29  Sup.  Ct.  Rep.  214.  In 
t!ii<«  caae  it  was  sought  by  a  mandamus 
a^rainst  a  railroad  company  to  enforce  a 
«*ate  law  requiring  a  common  carrier  to 
discharge  its  common-law  duty  to  treat  all 
shippers  alike  by  resuming  the  transfer  and 
return  of  cars,  loaded  and  unloaded,  between 
the  line  of  a  connecting  carrier  and  a  flour 
mill  and  elevator  of'  a  particular  shipper. 
Such  a  regulation  was  enforced,  and  held 
not  so  directly  to  burden  interstate  com- 
merce aa  to  !)«  an  attempt  to  regulate  it, 
'rithin  the  prohibition  of  the  Federal  Con- 
stitution, because  the  regulation  was  simply 
the  requirement  on  the  part  of  the  carrier 
that  it  perform  its  common-law  duties;  and 
it  is  on  this  ground  that  the  case  is  distin- 
'jui^hed  from  the  McNeill  Case.  It  was 
tir2<ed  in  this  case,  also,  as  a  ground  for  de- 
f'^atiiij^  the  state  regulation,  that  Congress 
had  already  acted  in  the  matter,  and  that 
tJserefore  the  case  was  not  within  the  rule 
rMatin^  to  regulation  of  interstate  com- 
irserce  hy  states  where  Congress  had  not 
afted  in  reference  to  the  matter  to  which 
the  regnlation  referred.  In  that  respect  it 
was  claimed  that  the  creation  of  the  Inter- 
state Commerce  Commission,  and  intrusting 
.t  with  control  over  such  questions  as  that 
J-esented,  excluded  state  regulation, — the  ob- 
.•»-i.-tion  being  much  the  same  as  that  made  in 

"^ATE     EX     BEL.     RaILBOAD     COMMISSION     V. 

Adaks  Exp.  Co.  Answering  this  conten- 
tKHu  the  court,  speaking  through  Justice 
Bre-wer,  said:  "The  fact  that  Congress  has 
intniftted  power  to  that  commission  does  not, 
in  the  absence  of  action  by  it,  change  the 
rule  which  existed  prior  to  the  creation  of 
the  commiasion.  Congress  could  always  reg- 
ulate interstate  commerce,  and  could  make 
specific  provisions  in  reference  thereto:  and 


yet,  this  has  not  been  held  to  interfere  with 
the  power  of  the  state  in  these  incidental 
matters.  A  mere  delegation  by  Congress  to 
the  commission  of  a  like  power  has  no  great- 
er effect,  and  does  not  of  itself  disturb  the 
authority  of  the  state.  It  is  not  contended 
that  the  commission  has  taken  any  action  in 
respect  to  the  particular  matters  involved. 
It  may  never  do  so,  and  no  one  can,  in  ad- 
vance, anticipate  what  it  will  do  when  it 
acts.  Until  then,  the  authority  of  the  state 
in  merely  incidental  matters  rtoains  undis- 
turbed. In  other  words,  the  mere  grant  by 
Congress  to  the  commission  of  certain  na- 
tional powers  in  respect  to  interstate  com- 
merce does  not  of  itself,  and  in  the  absence 
of  action  by  the  commission,  interfere 
with  the  authority  of  the  state  to  make 
those  regulations  conducive  to  the  wel- 
fare and  convenience  of  its  citizens. 
.  .  .  Until  specific  action  by  Congress  or 
the  commission,  the  control  of  the  state  over 
these  incidental  matters  remains  undis- 
turbed." In  distinguishing  the  case  under 
consideration  from  the  McNeill  Case,  the 
court  further  said  that  there  was  presented 
in  that  case,  and  determined,  solely  the 
power  of  the  state  commission  to  make  or- 
ders respecting  the  delivery  of  cars  engaged 
in  interstate  commerce  beyond  the  right  of 
way  o*  the  carrier  onto  a  private  siding, — 
an  order  which  affected  the  movement  of  the 
cars  prior  to  the  completion  of  the  transpor- 
tation. While  the  case  then  under  consider- 
ation was  said  to  present  the  question  of  the 
power  of  the  state  to  prevent  discrimination 
between  shippers,  and  enforce  the  common - 
law  duty  resting  upon  a  carrier;  this  com- 
mon-law duty,  the  court  says,  a  state  may — 
at  least  in  the  absence  of  congressional  ac- 
tion— compel  a  carrier  to  discharge.  Jus- 
tice Moody  dissented,  and  with  him  con- 
curred Mr.  Justice  White.  Mr.  Justice 
Holmes  concurred  in  the  prevailing  opin- 
ion on  the  ground  that  the  cars  in  question 
had  not  yet  been  appropriated  to  interstate 
commerce. 


96 


INDIANA  SUPREME  COURT. 


JUNKIr 


wold  ▼.  Blair,  32  Ind.  313;  Traudt  v.  Hager- 
man,  27  Ind.  App.  150,  60  N.  E.  1011;  Ken- 
tucky &  I.  Bridge  Co.  v.  Louisville  &,  N.  R. 
Co.  2  L.R.A.  289,  2  Inters.  Com.  Rep.  351, 37 
Fed.  567;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Voelker,  70  L.R.A.  264,  66  C.  C.  A.  226,  129 
Fed.  522;  26  Am.  &  Eng.  Enc.  Law,  p.  676. 

The  statute  is  not  a  "regulation"  of  com- 
merce. 

Gibbons  v.  Ogden,  9  Wheat.  1,  190,  6  L. 
ed.  23,  68;  Western  U.  Teleg.  Co.  v.  James, 
supra;  Western  U.  Teleg.  Co.  v.  Tyler,  90 
Va.  297,  4  Inters.  Com.  Rep.  481,  44  Am. 
St.  Rep.  910,  18  S.  E.  280;  Gray  v.  Western 
U.  Teleg.  Co.  108  Tenn.  39,  56  L.R.A.  301, 
91  Am.  St.  Rep.  706,  64  S.  W.  1063;  Provi- 
dence Coal  Co.  V.  Providence  A  W.  R.  Co. 
15  R.  L  303,  4  Atl.  394;  United  States  Exp. 
Co.  v.  State,  supra;  Adams  Exp.  Co.  v. 
Southern  Indiana  Exp.  Co.  167  Ind.  293,  78 
N.  E.  1021;  Pittsburg,  C.  C*  &  St.  L.  R.  Co. 
v.  Hartford  City  (Ind.)  82  N.  E.  787.  ^' 

The  act,  if  such  regulation,  is  within  the 
power  of  the  state. 

Smith  V.  Alabama,  124  U.  S.  465,  31  L.  ed. 
508,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
664;  Judson,  Interstate  Commerce,  §  116; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Dwyer,  75  Tex. 
572,  7  L.R.A.  478,  16  Am.  St.  Rep.  926,  12 
S.  W.  1001;  Missouri,  K.  &  T.  R.  Co.  v. 
Simonson,  64  Kan.  802,  57  L.R.A.  765,  91 
Am.  St.  Rep.  248,  68  Pac.  653;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96, 
43  L.  ed.  909,  19  Sup.  Ct.  Rep.  609;  Louis- 
ville A  N.  R.  Co.  v.  Kentucky,  161  U.  S. 
677,  40  L.  ed.  849,  16  Sup.  a.  Rep.  714; 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  129  U.  S.  397,  32  L.  ed.  788,  9  Sup. 
a.  Rep.  469;  New  v.  Walker,  108  Ind.  365, 
58  Am.  Rep.  40,  9  N.  E.  386;  Reeves  v. 
Coming,  51  Fed.  774;  Hart  v.  Chicago  &  N. 
W.  R.  Co.  69  Iowa,  485,  29  N.  W.  597. 

The  act  cannot  be  evaded  by  contract  or 
usage. 

Lake  Erie  &  W.  R.  Co.  v.  Holland,  162 
Ind.  406,  63  L.R.A.  948,  69  N.  E.  138; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mont- 
gomery, 152  Ind.  1,  69  L.R.A.  884,  71  Am. 
St.  Rep.  301,  49  N.  E.  582;  Indianapolis  v. 
Wann,  144  Ind.  175,  31  L.R.A.  743,  42  N. 
E.  901;  Winchester  Electric  Light  Co.  v. 
Veal,  145  Ind.  506,  41  N.  E.  334,  44  N.  E. 
353. 

Wherever  a  contract  is  made,  it  is  void 
if  forbidden  by  the  laws  of  a  state  where  it 
iB  to  be  performed. 

Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v.  Shep- 
pard,  56  Ohio  St.  68,  60  Am.  St.  Rep.  732, 
46  N.  E.  61;  Pope  v.  Nickerson,  3  Story, 
465,  Fed.  Cas.  No.  11,274;  Curtis  v.  Dela- 
ware, L.  &  W.  R.  Co.  74  N.  Y.  116,  30  Am. 
Rep.  271;  Burckle  v.  Eckhart,  3  N.  Y.  132; 
Barter  v.  Wheeler,  49  N.  H.  9,  6  Am.  Rep. 
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434;  Adams  Exp.  Co.  v.  Walker,  119  Ky. 
121,  67  L.R.A.  412,  83  S.  W.  106;  Junction 
R.  Co.  ▼.  Bank  of  Ashland,  12  Wall.  226, 
20  L.  ed.  385;  Hughes  v.  Pennsylvania  R. 
Co.  202  Pa.  222,  63  L.R.A.  513,  97  Am.  St- 
Rep.  713,  51  Atl.  990;  Lake  Shore  &  M.  S- 
R.  Co.  V.  Teeters,  166  Ind.  335,  5  LJI.A- 
(N.S.)  426,  77  N.  E.  599. 

The  express  delivery  act  is  an  exercise  of 
the  police  power  not  in  conflict  with  the 
Federal  law. 

Chicago,  M.  A  St.  P.  R.  Co.  v.  Solan,  169 
U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct.  Rep. 
289;  Smith  v.  Alabama,  supra;  Lake  Shore 
A  M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L. 
ed.  702,  19  Sup.  Ct.  Rep.  465 ;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup. 
Ct.  Rep.  585,  11  A.  A  E.  Ann.  Cas.  398; 
New  York,  N.  H.  A  H.  R.  Co.  v.  New  York, 
165  U.  S.  628,  41  L.  ed.  853,  17  Sup.  a.  Rep. 
418;  Richmond  A  A.  R.  Co.  v.  R.  A.  Patter- 
son Tobacco  Co.  109  U.  S.  311,  42  L.  ed. 
759,  18  Sup.  Ct.  Rep.  335;  Escanaba  A  L. 
M.  Transp,  Co.  v.  Chicago,  107  U.  S.  678, 
27  L.  ed.  442,  2  Sup.  Ct.  Rep.  186;  Fry  v. 
State,  63  Ind.  552,  30  Am.  Rep.  238;  United 
States  Exp.  Co.  v.  State,  164  Ind.  204,  73 
N.  E.  101;  8  Cyc.  Law  A  Proc.  p.  874;  Hen- 
nington  v.  Georgia,  163  U.  S.  299,  41  L.  ed. 
166,  16  Sup.  Ct.  Rep.  1080;  Western  U. 
Teleg.  Co.  v.  James,  162  U.  S.  650,  40  L.  ed. 
1105,  16  Sup.  a.  Rep.  934;  Nashville,  C.  & 
St.  L.  R.  Co.  V.  Alabama,  128  U.  S.  96,  32 
L.  ed.  352,  2  Inters.  Com.  Rep.  238,  9  Sup. 
Ct.  Rep.  28;  Card  well  v.  American  River 
Bridge  Co.  113  U.  S.  205,  28  L.  ed.  959,  5 
Sup.  Ct.  Rep.  4i23;  Pound  v.  Turck,  95  U.  S. 
459,  24  L.-ed.  525;  Adams  Exp.  Co.  v.  State, 
161  Ind.  328,  67  N.  E.  1033;  Brechbill  v. 
Randall,  102  Ind.  528,  52  Am.  Rep.  695,  1 
N.  E.  362;  McNeill  v.  Southern  R.  Co.  202 
U.  S.  543,  50  L.  ed.  1142,  26  Sup.  a.  Rep. 
722;  Piatt  ▼.  Le  Cocq,  160  Fed.  391. 

Messrs.  A.  6.  Cavins,  £.  M.  White,  and 
H.  M.  Dowling  also  for  appellant. 

Messrs.  Baker  A  Daniels  for  appellees. 

Gillett,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

These  appeals  involve  a  single  question, 
and  will  therefore  be  disposed  of  together. 
The  state  of  Indiana,  on  the  relation  of  the 
railroad  commission  of  Indiana,  has  ap- 
pealed in  each  of  said  cases  from  a  judg- 
ment which  followed  the  sustaining  of  a 
demurrer  to  the  relator's  petition  and  the 
alternative  writ  which  issued  thereon.  Omit- 
ting the  distinctive  part  of  the  name  of  the 
defendant  express  company,  the  command 
of  each  writ  was  as  follows:  "Now,  there- 
fore, you,  the Express  Company,  are 

hereby  ordered  and  commanded  to  deliver 
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free  of  any  delivery  charge,  in  all  cities 
within  the  state  of  Indiana  having  a  popula- 
tion of  2,500  or  more  inhabitants  according 
to    the    United   States   census   of    1900,    in. 

which  you,  the Express  Company,  are 

engaged  in  the  express  business,  and  when 
you  maintain  an  oliice  for  the  transaction 
of  such  business,  all  express  matter  handled 
by  you,  consigned  to  persons  living  in  any 
and  all  such  cities,  at  the  proper  residence 
or  place  of  business  or  other  address  ot 
the  consignee  in  such  cities,  according  to  the 
addresji  furnished  by  the  consignor  of  such 
express  matter,  or,  on  failure  so  to  do,  that 
you  appear,"  to  show  cause,  etc.  The  mat- 
ters complained  of  relate,  either  to  the  im- 
posing of  delivery  charges  upon  express 
matter  delivered  beyond  certain  territorial 
limits,  to  the  refusal  to  deliver  beyond  cer- 
tain limits,  or  to  the  practice  of  making 
delivery  beyond  certain  limits  by  means  of 
a  local  express  company,  which  exacts  a  de- 
livery charge.  It  is  the  settled  practice,  rel- 
ative to  the  law  of  mandamus,  that  it  is 
ground  of  demurrer  if  the  command  of  the 
alternative  writ  exceeds  the  legal  duty  of 
the  defendant  as  disclosed  by  the  averments 
of  the  petition  and  writ.  State  ex  rel.  Good 
V.  Johns  (Ind.)  84  N.  £.  1,  and  cases  cited. 
If,  tnerefore,  it  was  not  the  duty  of  the  com- 
panies in  all  circumstances  to  deliver  ex- 
press matter  received  by  them  free  of  any 
delivery  charge  in  the  cities  described,  the 
demurrers  were  properly  sustained.  Rela- 
tor's counsel  almost  wholly  rely  upon  the 
act  of  March  6,  1901  (Acts  1901,  chap.  62, 
§  3312a,  p.  07,  Bums's  Anno.  Stat.  1901),  to 
support  their  contention  that  it  is  the  duty 
of  express  companies  to  make  free  delivery 
of  express  matter  in  said  cities;  but  at- 
tention is  called  to  the  fact  that,'  according 
to  the  common  law,  it  was  the  intendment 
of  a  general  undertaking  upon  the  part  of 
such  a  company  that  it  would  make  person- 
al, as  distinguished  from  warehouse,  de- 
livery. We  held  in  United  States  Exp.  Co. 
V.  State,  164  Ind.  196,  73  N.  E.  101,  that 
an  express  company  which  refused  to  make 
delivery  of  express  matter  at  the  residence 
of  the  consignee,  in  a  city  of  more  than 
2.500  inhabitants,  in  accordance  with  its  im- 
plied undertaking,  based  on  the  receipt  of 
a  package  so  addressed,  was  liable  to  the 
penalty  of  said  statute.  It  was  pointed  out 
in  that  case  that  there  was  no  Federal  en- 
actment relative  to  the  interstate  shipment 
of  goods  by  express,  and  we  expressed  our 
conclusion,  so  far  as  concerned  the  objection 
that  the  statute  was  invalid  as  an  attempt- 
ed regulation  of  interstate  commerce,  that 
it  was  competent  for  the  state,  under  a 
penalty,  to  require  such  carriers  to  live  up 
to  their  legal  duties.  Since  the  decision  of 
laid  ease,  Congress  has  amended  and  supple- 
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Tiented  the  several  acts  known  as  the  "in- 
terstate commerce  act"  (act  February  4, 
1887,  chap.  104,  24  Stat,  at  L.  379,  U.  S. 
J!omp.  Stat.  1901,  p.  3164)  by  the  enactment 
if  what  is  termed  the  "railroad  rate  act** 
(act  of  June,  29,  1906,  chap.  3691,  34  Stat,  at 
L.  584,  U.  S.  Comp.  Stat.  Supp.  1907,  pp. 
S92  et  seq.).  It  is  well  settled  that  the 
vraendatory  sections  of  the  latter  act  are 
.o  be  treated,  as  to  matters  occurring  after 
the  enactment  of  said  statute,  as  if  said 
sectfons  had  been  in  the  original  oct.  Walsh 
v.  State,  W2  Ind.  357,  33  L.R.A.  392,  41 
X.  E.  65;  Pomeroy  v.  Beach,  149  Ind.  511, 
49  N.  E.  370;  Parks  v.  State,  159  Ind.  211, 
.59  L.R.A.  190,  64  N.  E.  862;  Given  v.  State, 
160  Ind.  552,  66  N.  E.  750.  In  §  1  of  the 
railroad  rate  act  it  is  provided  that  "the 
term  'common  carrier,'  as  used  in  this  act, 
shall   include   express   companies." 

As  the  command  of  the  alternative  writs 
in  the  cases  before  us  to  deliver  free  of  any 
delivery  charge  is  broad  enough  to  include 
interstate  shipments,  the  question  arises 
whether  Congress  has  not  so  far  legislated 
upon  the  subject-matter  as  to  forbid  inter- 
ference therewith  on  the  part  of  the  state, 
either  by  its  legislative  department,  or  by 
its  judicial  writs.  In  the  section  above  re- 
ferred to  it  is  provided  that  the  term 
"transportation"  shall  include,  among  other 
things,  "all  services  in  connection  with  the 
receipt,  delivery,  elevation,  and  transfer  in 
transit,  ventilation,  refrigeration,  or  icing, 
storage,  and  handling  of  property  transport- 
ed." It  is  further  provided  in  said  section 
that  "all  charges  made  for  any  service  ren- 
dered or  to  be  rendered  in  the  transporta- 
tion of  passengers  or  property  as  aforesaid, 
or  in  connection  therewith,  shall  be  just  and 
reasonable;  and  every  unjust  and  imreason- 
able  charge  for  such  service  or  any  part 
thereof  is  prohibited  and  declared  to  be  un- 
lawful." Section  2  of  said  act  requires  that 
the  schedules,  which  the  common  carrier  is 
required  to  file  with  the  commission,  and  to 
keep  open  to  public  inspection,  shall  show 
"all  the  rates,  fares,  and  charges  for  trans- 
portation between  different  points  on  its 
own  route."  It  is  further  provided  by  said 
section  that  the  schedules  "shall  plainly 
state  the  places  between  which  property  and 
passengers  will  be  carried,  .  .  .  and 
shall  also  state  separately  all  terminal 
charges,  storage  charges,  icing  charges,  and 
all  other  charges  which  the  commission  may 
require,  all  pHvilegea  or  facilitiea  granted 
or  allotoed  and  any  rules  or  regulations 
uchich  in  any  wise  change,  affecty  or  deter- 
mine  any  part  of  the  aggregate  of  such 
aforesaid  raieSy  fares,  and  charges,  or  the 
value  of  the  service,  rendered  to  the  passen- 
ger,,  shipper,    or   consignee,**    Said   sectioa 
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law  is  unquestionably  one  within  the  com- 
petency of  Congress  to  enact,  under  the  pow- 
er given  to  regulate  commerce  between  the 
states.  The  state  statute  must  therefore 
give  way." 

In  Texas  &  P.  R.  Co.  v.  Mugg,  202  U.  S. 
242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628,  it 
was  held  that,  under  the  case  of  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Hefley,  supra,  a  railroad  com- 
pany was  not  liable  in  damages  for  exact- 
ing upon  an  interstate  shipment  the  rates 
specified  in  its  schedule,  although  the  com- 
pany had  quoted  the  plaintiffs  a  lower  rate, 
and  they  had  made  sales  on  the  strength 
thereof.  The  court  pointed  out  that  the 
clear  effect  of  said  decision  was  to  declare 
that,  whatever  may  have  been  the  rate 
agreed  upon,  the  carrier's  lien  upon  the 
goods  was,  by  force  of  the  act  of  Congress, 
for  the  amount  fixed  by  the  published  sched- 
ule of  rates  and  charges. 

But,  aside  from  the  general  objection  al- 
ready pointed  out,  the  effect  of  a  require- 
ment of  free  local  delivery  would  be  to  make 
it  necessary  to  adjust  the  interstate  rate 
with  reference  to  the  fact  that  a  local  bur- 
den has  been  imposed  on  the  business.  It 
also  appears  to  us  that  the  mandate  sought 
is  open  to  the  objection  that  it  would  pre- 
clude the  imposition  of  a  delivery  charge 
where,  by  contract  in  another  state,  it  is 
provided  that  the  transportation  charges 
shall  be  paid  by  the  consignee,  and  also 
where,  by  such  contract,  it  is  expressly 
agreed  that  the  delivery  shall  be  made  on 
payment  of  the  general  transportation 
charges  plus  a  delivery  fee.  All  portions  of 
the  transit  involve  expense  to  the  carrier, 
and  he  can  only  charge  reasonable  rates 
therefor.  Some  idea  of  the  importance 
of  the  factor  of  terminal  expenses  may  be 
gathered  from  the  fact  that  in  Kindel  v. 
Adams  Exp.  Co.  13  Inters.  Com.  Rep.  475, 
495,  the  commission  states  that  it  fairly 
appears  from  the  evidence  in  that  case  that 
the  terminal  expenses  of  the  company  ag- 
gregate about  25  per  cent  of  the  entire  oper- 
ating expenses  of  all  kinds,  includin<:^  trans- 
portation. If  the  carrier  cannot  exact  a 
delivery  charge,  or,  what  would  be  to  accom- 
plish the  same  thing  by  indirection,  cover 
it  in  his  general  charges,  it  necessarily  fol- 
lows that  the  local  transportation  must  be 
free,  and  that  the  expense  therefor  must  be 
treated  as  a  factor  in  and  a  charge  upon  his 
general  business.  As  was  observed  in  Re 
Exchange  of  Free  Transportation,  12  Inters. 
Com.  Rep.  40,  46 :  "It  must  be  borne  in  mind 
that  every  extension  of  the  privilege  of  free 
transportation  casts  an  appreciable  addi- 
tional burden  upon  those  who  pay  for  their 
transportation,  and  thus  contribute  to  the 
earnings  that  carriers  are  entitled  to  as  a 
just  return  upon  the  capital  invested.  The 
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whole  spirit  of  the  act  is  that  this  burden 
should  be  distributed  as  equally  and.  equita- 
bly as  possible." 

In  Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois, 
118  U.  S.  557,  30  L.  ed.  244,  1  Inters.  Com. 
Rep.  31,  7  Sup.  Ct.  Rep.  4,  which    was   de- 
cided  before   the   enactment   of   the     inter- 
state commerce  law,  it  was  held  that   that 
part    of   the   continuous    transportation     of 
snoods   shipped  from  one   state   to   another, 
which  was  within  the  state  where  the  ship- 
ment was  made,  was  interstate  commerce, 
and  that,  as  a  consequence,  a  statute  of  the 
state   where   the  shipment   originated,    for- 
bidding discrimination  in  charges,   was    in- 
valid as  applied  to  such  a  shipment.    In  that 
case  the  court,   referring  to  the  coinmerov* 
clause   of    the  United    States   Constitution, 
said:   "And  it  would  be  a  very  feeble   and 
almost  useless  provision,  but  poorly  adapted 
to  secure  the  entire  freedom  of  commerce 
among   the   states,   which   was   deemed    es- 
sential   to    a    more    perfect    union    by    the 
frapiers  of   the   Constitution,   if,   at    every 
stage   of  the   transportation   of  goods    and 
chattels    through    the    country,    the     state 
within  whose  limits  a  part  of  this    trans- 
portation must  be  done  could  impose   ref- 
lations concerning  the  price,  compensation, 
or  taxation,  or  any  other  restrictive   regu- 
lation  interfering  with   and    seriously    em- 
barrassing this  commerce,"     After  consider- 
ing a  number  of  its  earlier  decisions,    the 
court  said:    "We  must  therefore  hold   that 
it  is  not,  and  never  has  been,  the  deliberate 
opinion  of  a  majority  of  this  court  that  a 
statute  of  a  state  which  attempts  to  regu- 
late the  fares  and  chdrges  by  railroad  com- 
panies within  its  limits  for  a  transportation 
which  constitutes  a  part  of  commerce  amo:2g 
the  states  is  a  valid  law."  After  pointing  out 
the  manner  in  which  the  regulation  in  ques- 
tion in  that  case  would  operate  to  circum- 
scribe the   power  of   the   carrier   in   fixing 
rates^  in  order  to  avoid  discrimination,  the 
court,  in  conclusion,  said:  "Of  the  justice  or 
propriety  of  the  principle  which  lies  at  the 
foundation  of  the  Illinois  statute  it  is  not 
the  province  of  this  court  to  speak.    As  re- 
stricted  to   a   transportation    which   begins 
and  ends  within  the  limits  of  the  state,  it 
may    be    very    just    and   equitable,    and    it 
certainly  is  the  province  of  the  state  legis- 
lature   to    determine    that    question.     But 
when  it  is  attempted  to   apply,   to  trans- 
portation through  an  entire  scries  of  states, 
a  principle  of  this  kind,  and  each  one  of  the 
states   shall  attempt   to  establish   its   own 
rates  of  transportation,  its  own  methods  to 
prevent  discrimination  in  rates,  or  to  permit 
it,  the  deleterious  influence  upon  the  free- 
dom   of   commerce   among   the    states,   and 
upon    the    transit    of   goods    through   those 
states,  cannot  be  overestimated.    That  this 
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species  of  regulation  is  one  which  must  be, 
if  established  at  all,  of  a  general  and  nation- 
al character,  and  cannot  be  safely  and  wise- 
ly remitted  to  local  rules  and  local  regula- 
tions, we  think  is  clear  from  what  has  al- 
ready been  said.  And,  if  it  be  a  regulation 
of  commerce,  as  we  think  we  have  demon- 
strated it  IS,  and  as  the  Illinois  court  con- 
ceded it  to  be,  it  must  be  of  that  national 
character,  and  the  regulation  can  only  ap- 
propriately exist  by  general  rules  and 
principles,  which  demand  that  it  should  be 
done  by  the  Congress  of  the  United  States 
uader  the  commerce  clause  of  the  Constitu- 
tion." 

In  LouisTille  &  N.  R.  Co.  v.  Eubank,  184 
U.  S.  27,  46  L.  ed.  416,  22  Sup.  a.  Rep.  277, 
the  court,  after  pointing  out  the  manner  in 
which  the  statute  there  under  consideration 
might  injuriously  affect  interstate  commerce, 
added:  '^Other  cases  may  be  supposed 
where  the  effect  might  not  be  so  oppressive. 
But  the  fact  which  vitiates  the  provision  is 
that  it  compels  the  carrier  to  regulate,  ad- 
just, or  fix  his  entire  interstate  rates  with 
some  reference,  at  least,  to  his  rates  within 
the  state,  thus  enabling  the  state,  by  consti- 
tutional provision  or  by  legislation,  to 
directly  affect,  and  in  that  way  to  regulate 
to  some  extent,  the  interstate  commerce  of 
the  carrier,  which  power  of  regulation  the 
Constitution'  of  the  United  States  gives  to 
the  Federal  Congress." 

It  is  our  conclusion  that  the  court  did 
not  err  in  sustaining  the  demurrers  ix^  "the 
petitions  and  alternative  writs.  We  *  may- 
further  say  that  it  appears  to  us  that,  if  thh 
conduct  of  the  express  companies  in  respect 
to  interstate  commerce  is  objectionable  by 
reason  of  a  failure  to  pursue  the  course  de- 
manded of  them  by  the  alternative  writs, 
complaint  should  be  made  to  the  Interstate 
Commerce  Commission,  and  not  to  the 
courts. 

The  judgments  are  affirmed. 

A  petition  for  rehearing  having  been 
filed,  Glllett,  Ch.  J.,  handed  down  the  fol- 
lowing response  on  October  3,  1908. 

In  their  brief  on  petition  for  rehearing 
counsel  for  relator  state  that  it  is  the  com- 
mon-law duty  of  express  companies  to  make 
personal  delivery,  except  at  small  stations, 
and  that  the  Indiana  statute  is  declaratory 
of  the  common  law  as  applied  to  cities  of 
2.500  or  more  inhabitants;  and  it  is  insist- 
ed that  the  Federal  enactment  was  not  de- 
signed to  add  to  or  take  from  the  common 
law  duties  of  such  carriers. '  It  is  true  that 
the  courts  have  treated  common  carriers  by 
express  as  analogous  to  common  carriers  by 
wagon,  and,  with  the  exception  mentioned 
above,  have  held  that  it  is  an  implication  of 
their  undertaking  that  they  will  make 
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personal  delivery.  The  authorities,  however, 
seem  to  rest  on  the  theory  that  this  re- 
sponsibility springs  from  the  nature  of  the 
undertaking  where  otherwise  unrestricted. 
Judge  Redfield  refers  to  the  duties  of  such 
carriers  to  make  personal  delivery  as  the 
prima  facie  rule  (Redfield  on  Carriers  and 
Other  Bailees,  §  58),  and  the  doctrine  is  so 
stated  by  Co  wen,  J.,  in  Gibson  v.  Culver,  17 
Wend.  306,  31  Am.  Dec.  297.  Judge  Story 
says:  "If  there  is  any  special  contract  be- 
tween the  parties,  or  any  local  custom  or 
usage  of  trade  on  the  subject,  that  will  gov- 
ern; the  former  as  an  express,  and  the  lat- 
ter as  an  implied,  term  in  the  contract.^' 
Story,  Bailm.  §  643.  Angell  on  Carriers 
(§  296)  lays  down  the  rule  that,  "when  the 
carriage  is  by  land,  and  in  the  absence  of 
any  established  usage,  or  any  special  con- 
tract to  the  contrary,  the  goods  must  be 
carried  to  the  residence  of  the  consignee." 
It  is  stated  by  a  modem  text  writer  that 
"in  all  cases  where  a  special  contract  or 
usage  is  shown  to  exist  which  relieves  the 
carrier  from  personal  delivery,  unless  the 
provisions  of  the  contract  are  unreasonable, 
the  carrier  is  not  liable  if  delivery  be  made 
in  accordance  with  such  special  contract  or 
usage."  Moore,  Carr.  §  28,  p.  194.  See  also 
American  Exp.  Co.  v.  Hockett,  30  Ind.  250, 
95  Am.  Dec.  691;  Conway  Bank  v.  American 
Exp.  Co.  8  Allen,  512;  2  Parsons,  Contr.  5th 
ed.  186,  187.  The  case  of  Bullard  v.  Ameri- 
can Exp.  Co.  107  Mich.  695,  33  L.R.A.  66,  61 
Am.  St,  Rep.  358,  65  N.  W.  551,  goes  still 
furthoii.  It  Was*  there  h*e]ji*th&t  it  was 
competent  ^o'r  a*C{ixrier  by«expr^ri  ft  estftb- 
lish  reasonable  delivery  limits  within  a  6ity 
as  against  persons  having  knowledge  of  the 
regulation.  The  court  said:  "It  is  clear 
that  a  reasonable  limit  is  not  in  all  cases 
the  city  limit.  Conditions  are  often  varied. 
If  not  the  city  limit,  can  it  be  said  that  a 
certain  number  of  miles  from  the  office,  in 
either  direction,  would  be  a  reasonable 
limit?  We  thiftk  where  the  company,  in  ap- 
parent good  faith,  has  assumed  to  fix  lim- 
its, .  .  .  that  with  regtird  to  persons 
who  have  dealt  with  it,  having  knowledge  of 
this  fact,  it  is  not  bound  to  deliver  beyond 
these  limits."  An  analogous  principle  has 
been  recognized  as  to  common  carriers  by 
telegraph;  for,  although  prima  facie  their 
undertaking  is  to  deliver  to  the  addressee  or 
his  authorized  agCnt,  yet  their  right  has 
been  recognized  to  fix  reaisonable  delivery 
limits  within  a  town  or  city  and  to  impose 
a  reasonable  charge  for  deliveries  beyond 
such  limits.  Whittemore  v.  Western  U, 
Teleg.  Co.  (C.  C.)  71  Fed.  651;  Western  U. 
Teleg.  Co.  v.  Henderson,  89  Ala.  510,  18 
Am.  St.  Rep.  148,  7  So.  419;  Western  IT. 
Teleg.  Co.  v.  Trotter,  55  111.  App.  659; 
Reynolds  v.  Western  U.  Teleg.  Co.  81  Mo. 


102 


INDIANA  SUPREME  COURT. 


Ass., 


App.  223;  Jones,  Teleg.  &  Teleph.  Cos.  §  196. 
Apart  from  the  matters  -  heretofore  re- 
ferred to,  we  have  no  doubt  of  the  common- 
law  right  of  carriers  by  express  reasonably 
to  fix  their  tolls  with  reference  to  the  extent 
of  the  service  to  be  rendered. 

In  view  of  the  above  considerations,  it 
certainly  cannot  be  said  that  the  Indiana 
statute  is  merely  in  aid  of  the  common  law. 
On  the  contrary,  if  the  statute  is  to  be  con- 
strued as  relator's  counsel  must  necessarily 
contend,  express  companies  are,  aa  it  were, 
put  into  a  straitjacket,  being  denied  the 
right  by  contract  or  by  reasonable  regula- 
tion to  limit  their  duty  in  respect  to  de- 
livery, and  being  also  denied  the  right  to 
equalize  their  tolls  by  the  making  of  fair 
charges  for  delivery  beyond  certain  limits. 
Whatever  may  be  said  of  the  statute,  if 
thus  construed,  as  applied  to  intrastate  ship- 
ments, it  certainly  cannot  be  said  that,  as 
applied  to  interstate  shipments,  it  is  not  a 
regulation  of  commerce,  much  less  that  it. 
could  not  come  in  conflict  with  the  pQwer  of 
regulation  which  has  been  imposed  in  the 
Interstate  Commerce  Commission.  It  might 
be  that  the  very  practices  complained  of 
would  commend  themselves  as  just  and 
reasonable  to  the  commission,  and  that,  if 
it  were  found  that  the  companies  were  cast- 
ing upon  their  other  traffic  the  expense  of 
long  and  burdensome  free  deliveries,  an 
order  would  be  made  forbidding  the  same 
and  substituting  a  reasonable  regulation  or 
practice  designed  to  giv^  ^pteater.  aquaHty/ 
•ijk  •yi^  ot  ^U  OoM  circujhitaiwces,  ^eimo^^  th^. 
•'  ^\T<jQi,  of  iife)i  ^,ippatti£b/  ^hifl  very  dbh- 
'  ^d^fation  must,  in  view  of  the  railway 
rate  act  (Acts  1901,  chap.  62,  p.  97  [Bums's 
Anno.  Stat.  1901,  §  3312a]),  operate  to  sus- 
pend the  state  statute,  if  construed  aa  ap- 
pellant contends  that  it  should  be,  as  to 
interstate  shipments  by  express;  and,  be- 
sides, as  we  pointed  out  in  the  principal 
opinion,  under  the  authority  of  the  Supreme 
Court  of  the  United  States,  any  state  enact- 
ment which  imposes  a  local  burden  of  trans- 
portation which  in  its  operation  would  re- 
quire the  carrier  to  adjust  his  interstate  rate 
with  reference  thereto  amounts  to  an  at- 
tempted regulation  of  interstate  commerce, 
and  is  therefore  void  as  to  such  trans- 
actions. 

On  their  brief  on  petition  for  rehearing 
counsel  for  relator  say :  "The  opinion  hand- 
ed down  in  this  case  is  based  wholly  on  the 
construction  by  this  court  of  a  Federal  stat- 
ute which  has  not  been  construed  by  the 
Federal  courts,  the  final  arbiters  as  to  such 
matters.  This  court  has  held  as  a  result  of 
such  construction  of  the  law  of  a  foreign 
jurisdiction  that  the  Indiana  statute  pre- 
viously sustained  is  not  effective."  The 
above  extract  abounds  in  errors:  (1)  Our 
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holding  is  not  based  solely  on  the  construc- 
tion  of   a    Federal    statute,^  since,    in    tlie 
absence  of  such  a  statute,  the  act.  as  ap- 
plied to  interstate  shipments,  would,  upon 
the  construction  contended  for,  amount    t-o 
an  attempted  regulation  of  interstate  com- 
merce within  the  holding  of  Louisville  &.  R. 
R.  Co.  V.  Eubank,  184  U.  S.  27,  46  L.  ed.  416, 
22  Sup.  St.  Rep.  277.     (2)  The  Indiana  stat- 
ute has  not  been  sustained  by  this  court  &s 
applied  to  a  case  which  is  within  the  princi- 
ple of  this  one.     (3)  The  statutes  of  the 
United  States  are  not,  as  to  this  court,  the 
law  of  a  foreign  jurisdiction.    On  the  con- 
trary, we  find  it  provided  in  the  Constitu- 
tion of  the  United  States  that  "this  Consti- 
tution and  the  laws  of  the  United   States 
which  shall  be  made  in  pursuance  thereof 
.     .     .     shall   be   the   supreme   law   of   the 
land;  and  the  judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  Constitution 
or  laws  of  any  state  to  the  contrary  not- 
withstanding." 

There  is  no  ground  for  a  rehearing;  and 
the  petition  is  therefore  overruled. 


IOWA  SUPREME  COURT. 

PARN  KIRKPATRICK 

V. 

LONDON     GUARANTEE     &     ACCIDENT 
COMPANY,  Limited,  Appt. 

•:•."(•—  Iowa,  — ,  115  N.  W.  1107.) 

Insurance  —  omission  of  application  — 
breach  of  conditions  in  policy. 

An  insurance  company  is  not  precluded 
from  relying  on  breach  by  the  insured  of 
conditions  and  warranties  inserted  in  the 
policy  by  failure  to  attach  to  it  a  copy  of 
the  application,  which  is  not  referred  to 
in  the  policy,  although  they  are  similar  to 
those  contained  in  the  application,  under 
a  statute  providing  that  omission  to  at- 
tach a  copy  of  the  application  to  the  policy 
will  preclude  the  company  from  alleging  or 
proving  any  such  application  or  represen- 
tations, or  falsity  thereof  or  any  parts  there- 
of, in  an  action  on  the  policy,  but  permits 
the  insured  to  plead  or  prove  the  applica- 
tion or  representation  at  his  pleasure. 

(April  11,  1908.) 


Case  Note.  —  Failure  to  attncli  copy  of 
application  to  policy  aa  affecting 
right  of  insxirer  to  rely  on  represent 
tationa  or  warrantiea  incorporated  in 
the  policy  itself. 

The  only  other  case  which  an  extensive 
search  has  disclosed  in  which  this  question 
was  presented  for  adjudication  is  MacKin- 
non v.  Mutual  F.  Ins.  Co.  89  Iowa,  175,  66 
N.  VV.  423,  which  is  fully  set  forth  in  the 
above  opinion. 

The  case  of  Dunbar  v.  Phenix  Ins.  Co. 
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VPPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Poweshiek 
County  in  plaint iir's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  an  accident-insurance  policy. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carr,  Hewitt,  Parker,  & 
Wright  and  Will  C.  Rayburn,  for  appel- 
lant. 

The  application  forms  no  part  of  the  con- 
tract, but  the  statute  does  not  prohibit 
the  making  of.  defenses  based  upon  breaches 
of  warranties  contained  in  the  policy. 

MacKinnon  v.  Mutual  F.  Ins.  Co,  89  Iowa, 
170,  56  N.  W.  423;  Johnson  v.  Des  Moines 
L.  Ins.  Co.  105  Iowa,  273.  75  N.  W.  101; 
Mutual  L.  Ins.  Co.  v.  Kelly.  62  C.  C.  A. 
154,  114  Fed.  268;  Lenox  v.  Greenwich  Ins. 
Co.  165  Pa.  575,  30  Atl.  940;  Rauen  v.  Pru- 
dential Ins.  Co.  129  Iowa,  725,  106  N.  W. 
198;  Queen  Ins.  Co.  v.  May  (Tex.  Civ.  App.) 
35  S.  W.  829;  Mutual  L.  Ins.  Co.  v.  Allen, 
212  111.  134.  72  N.  E.  200;  Dunbar  v. 
Phenix  Ins.  Co.  72  Wis.  492,  40  N.  W.  386; 
Wilcox  V.  Continental  Ins.  Co.  85  Wis.  193, 
55  N.  W.  188. 

Mr.  R.  J.  Folonie  also  for  appellant. 

Messrs.  Norris  St  Norris  and  W.  R. 
Ije^wts,  for  appellee: 

The  application  was  no  part  of  the  con- 
tract, and  the  statements  therein  could  not 
be  given  in  evidence. 

MacKinnon  v.  Mutual  F.  Ins.  Co.  89  Iowa, 
170,  66  N.  W.  423;  Seiler  v.  Economic  Life 
Asso.  105  Iowa,  87,  43  L.R.A.  537,  74  N. 
W.  941;  Parker  v.  Des  Moines  Life  Asso. 
108  Iowa,  117,  78  N.  W.  826;  McConnell  v. 
Iowa  Mut.  Aid  Asso.  79  Iowa,  757,  43  N. 
W.  188;  Dunbar  v.  Phenix  Ins.  Co.  72  Wis. 
492,  40  N.  W.  386;  Johnson  v.  Des  Moines 
L.  Ins.  Co.  105  Iowa.  273,  75  N.  W.  101; 
Newman  v.  Covenant  Mut.  Ins.  Asso.  76 
Iowa,  56,  1  L.R.A.  659,  14  Am.  St.  Rep.  196, 
40  N.  W.  87;  Rauen  v.  Prudential  Ins.  Co. 
129  Iowa,  725,  106  N.  W.  198;  Cook  v.  Fed- 


eral Life  Asso.  74-  Iowa,  746,  35  N.  W.  500 ; 
Goodwin  v.  Provident  Sav.  Life  Assur.  Asso. 
97  Iowa,  226,  32  L.R.A.  473,  59  Am.  St. 
Rep.  411,  66  N.  W.  157;  Grimes  v.  North- 
western Legion  of  Honor,  97  Iowa,  315,  64 
N.  W.  806,  66  N.  W.  183;  Moore  v.  Union 
Fraternal  Acci.  Asso.  103  Iowa,  424,  72  N. 
W.  645;  Corson  v.  Anchor  Mut.  F.  Ins.  Co. 
113  Iowa,  641,  85  N.  W.  806;  Stork  v.  Su- 
preme Lodge  K.  P.  113  Iowa,  724,  84  N.  W. 
721 ;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Hazelett,  105  Ind.  212,  55  Am.  Rep.  192,  4 
N.  E.  582;  Imperial  F.  Ins.  Co.  v.  Dunham. 
117  Pa.  460.  2  Am.  St.  Rep.  686,  12  Atl. 
668 ;  Capital  Ins.  Co.  v.  Bank  of  Blue  Mound, 
48  Kan.  393,  29  Pac.  576;  Capitol  Ins.  Co.  v. 
Bank  of  Pleasonton,  48  Kan.  397,  29  Pac. 
578;  National  Life  Asso.  v.  Berkeley,  97 
Va.  671,  34  S.  E.  469. 

McClain,  J.,  delivered  the  opinion  of 
the  court: 

On  January  6,  1906,  the  defendant  com- 
pany issued  to  the  plaintiff  a  policy  of  in- 
surance for  one  year,  providing  that,  for 
loss  of  life  on  account  of  bodily  injury  ef- 
fected directly  and  independently  of  all  other 
causes  through  external,  violent,  and  acci- 
dental means,  the  company  would  pay  to 
plaintiff  $20,000,  and  for  loss  of  either  hand 
by  severance,  etc.,  one  half  of  that  sum. 
Plaintiff's  claim  was  for  $10,000  on  account 
of  the  loss  of  a  hand,  within  the  terms  of 
the  policy,  and  $50  under  a  provision  for 
the  payment  of  that  amount  in  addition 
for  an  amputation.  The  defenses  relied  upon 
were  that  the  policy  was  procured  with  the 
fraudulent  purpose  of  cheating  the  defend- 
ant by  voluntarily  bringing  about  his  in- 
jury so  as  to  secure  the  indemnity  provided 
for;  that  the  injury  for  which  recovery  was 
sought  was  not  accidental,  but  was  volunta- 
rily and  intentionally  self-inflicted;  and  that 
certain  material  statements  and  warranties 
on  the  part  of  the  insured  were  false,  and 
that  the  policy  was,  by  its  terms,  void  on  ac- 


72  Wis.  492,  40  N.  W.  386,  also  reviewed 

.in    KiBKPATBICK    V.    LONDON    GUABANTEE    & 

Acci.  Co.,  cannot  be  deemed  any  authority 
upon  this  question,  inasmuch  as  the  court 
based  its  decision  chiefly  upon  the  ground 
that  the  insurer,  having  made  inquiries 
about  the  matters  which  it  regarded  ma- 
terial to  the  risk,  and  having  failed  to  re- 
quire disclosure  as  to  encumbrances,  waived 
that  provision  in  the  policy. 

But  in  Wilcox  v.  Continental  Ins.  Co.  85 
Wis.  193,  65  N.  W.  188,  also  referred  \jo  in 
the  KiBKPATBICK  Case,  in  which  the  policy 
in  suit  had  been  issued  upon  an  oral  ap- 
plication, the  court  said  that,  if  the  in- 
sured had  "made  a  written  application  for 
the  insurance  in  question,  and  falsely  stat- 
ed therein  that  there  was  no  prior  insur- 
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,  ance  or   encumbrance,   then   the  defendant, 
to  make  such  misrepresentations  available 
as  a  defense,  would  have  been  obliged,  un- 
der the  statute,  to  'attach  to  such  policy, 
or  indorse  thereon,  a  true  copy  of  any  ap- 
plication or  representations  of  the  assured 
which,   by    the    terms    of    such    policy,    are 
made    a    part    thereof     ...     or    referred 
to  therein,*  or  be   precluded  from  dfsprov- 
ing  the  statements  so  made  in  such  appli- 
i  cation  .upon   the   trial."     Inasmuch   as   the 
I  policy    itself    contained    provisions    against 
I  encumbrances  or  other  insurance,  such  Ian- 
guage  would  seem  to  mean  that  the  insur- 
er could   not  rely  upon   the  conditions  ex- 
I  pressed   in   the   policy   itself,   where   it  had 
,  failed  to  attach  thereto  a  copy  of  the  ap- 
1  plication. 
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count  of  such  false  statements  and  warran- 
ties. The  court  submitted  to  the  jury  the 
issues  raised  by  the  pleadings  as  to  the  al- 
leged fraud  in  the  procurement  of  the  policy 
and  as  to  whether  the  injury  was  accidental 
or  self-inflicted,  but,  by  various  rulings  in 
striking  out  portions  of  defendant's  answer, 
in  refusing  instructions  asked,  and  in  with- 
drawing certain  issues  remaining  under  the 
pleadings  from  the  consideration  of  the  jury, 
held  that  the  falsity  of  statements  and  war- 
ranties on  the  part  of  insured,  found  in  the 
policy,  could  not  be  inquired  into,  for  the 
reason  that  a  true  copy  of  an  application 
containing  statements  and  warranties  on  the 
part  of  the  assured  somewhat  different  from 
those  found  in  the  policy  had  not  been  at- 
tached to  such  policy  or  indorsed  thereon, 
as  required  by  Code,  §  1741,  which,  under 
Code,  §  1709/  %  5,  is  applicable  to  policies 
of  accident  insurance.  The  section  referred 
to  reads  as  follows: 

"Sec.  1741.  Copy  of  Application.— ^All  in- 
surance companies  or  associations  shall,  up- 
on the  issue  or  renewal  of  any  policy,  attach 
to  such  policy  or  indorse  thereon  a  true  copy 
of  any  application  or  representation  of  the 
assured  which,  by  the  terms  of  such  policy, 
are  made  a  part  thereof,  or  of  the  contract 
of  insurance,  or  referred  to  therein,  or  which 
may  in  any  manner  affect  the  validity  of 
such  policy.  The  omission  so  to  do  shall  not 
render  the  policy  invalid;  but,  if  any  com- 
pany or  association  neglects  to  comply  with 
the  requirements  of  this  section,  it  shall  for- 
ever be  precluded  from  pleading,  alleging, 
or  proving  any  such  application  or  repre- 
sentations, or  any  part  thereof,  or  falsity 
thereof,  or  any  parts  thereof,  in  any  action 
upon  such  policy;  and  the  plaintiff  in  any 
such  action  shall  not  be  required,  in  order  to 
recover  against  such  company  or  association, 
either  to  plead  or  prove  such  application  or 
representation,  but  may  do  so  at  his  option." 

The  policy  sued  on  contains  the  state- 
ments and  warranties  on  the  part  of  the 
assured,  falsity  of  which  is  relied  upon  by 
the  defendant^  but  it  makes  no  reference 
whatever  to  any  application  as  constituting 
the  basis  for  the  policy  or  a  part  thereof. 
The  application,*  so  called,  which  plaintiff 
contends  is  such  application  as  should  have 
been  attached  to  the  policy  by  true  copy, 
under  the  section  of  the  statute  just  quoted, 
is  not  in  the  form  of  an  application.  It  is 
headed  "Daily  Report  for  Accident  Insur- 
ance," and  purports  to  set  out,  among  other 
things,  the  statements  which  the  assured 
warrants  to  be  true,  and  recites  that  *'8ucli 
statements  are  hereby  made  part  of  this  con- 
tract," and  it  is  signed  by  the  assured,  al- 
though, as  it  appeared  from  the  evidence, 
it  was  intended  to  be  signed  by  the  agent. 
19L.R.A.(N.S.) 


But,  in  determining  the  applicability  of   the 
statute,  we  think  this  so-called  application 
must  be  treated  as  an  application  within 
such  statutory  provisions.    As  counsel   have 
presented  a  question  as  to  the  interpretation 
of  the  statute,  which  can  be  determined  with- 
out particularly  reciting  the  allegations    as 
to  false  statements  and  breaches  of  warran- 
ties under  the   policy  itself;   and   as   it     is 
conceded  on  both  sides  that  the  solution    of 
the  question  argued  as  to  the  proper  inter- 
pretation of  the  statute  will  dispose  of  the 
appeal, — ^we  shall  proceed  at  once  to  deter- 
mine   the   question   of    interpretation    thus 
argued. 

The  contention  for  appellee  in  the  lower 
court  and  on  this  appeal  is  that,  if  repre- 
sentations or  warranties  were  made  in  the 
application,   a  copy  of  which  was  not   in- 
corporated into  or  attached  to  the  policy  as 
required  by  statute,  then  no  issue  can   be 
raised  by  the  company  as  to  representations 
or  warranties  found  in  the  policy,  althoug^h 
the  policy  makes  no  reference  to  such  appli- 
cation; in  other  words,  that,  although  there 
are  statements  and  warranties  in  the  policy 
which,  without  reference  to  the  application, 
are  material  to  the  contract,  the  defendant 
cannot  raise  any  issue  under  such  statements 
and  warranties  relating  to  the  same  subject- 
matter,  a  copy  of  which  was  not  incorporat- 
ed into  or  attached  to  such  policy.    The  ap- 
pellant, on  the  other  hand,  insists  that  the 
existence  of  an  application,  not  incorporated 
into  or  attached  to  the  policy  by  reference, 
does  not  preclude  it  from  relying  by  way  of 
defense  on  falsity  of  statements  or  breaches 
of  warranty  available  to  it  under  the  policy 
as  delivered,  without  reference  to  any  appli- 
cation which  may  have  been  made,  but  which 
was  not  thus  incorporated  or  attached.    Ap- 
pellant-did  not,  as  the  question  was  finally 
presented  in  the  lower  court,  plead  or  at- 
tempt to  rely  upon  the  falsity  of  any  state- 
ments or  the  breach  of  any  warranty  found 
in  the  application  itself,  but  relied  exclusive- 
ly upon  the  terms  of  the  policy  as  furnishing 
the  basis  for  the  defenses  which  it  interposed  . 
in   this  respect.     The  section  of   the   Code 
which  we  are  now  asked  to  interpret  has  fre- 
quently been  considered  by  this  court,  and  has 
been  liberally  applied  in  excluding  an  insur- 
ance company  from  relying  in  any  way  upon 
representations  or  warranties  contained  in 
an  application,  a  copy  of  which  has  not  been 
incorporated  into  or  attached  to  the  policy; 
and  the  purpose  of  the  statute  has  been  de- 
clared in  a  general  way  to  be  the  prevention 
of  any  representations  or  warranties  in  the 
application  being  considered  a  portion  of  the 
contract,  or  available  to  the  company  as  a 
defense,,  unless  a  copy  of  the  application  i^ 


1908. 


KIRKPATRICK  V.  LONDON  GUARANTEE  &  ACCI.  CO. 


105 


incorporated  or  attached.  Ellis  t.  Council 
Bluffs  Ins.  Co.  64  Iowa,  507,  20  N.  W.  782; 
Goodwin  v.  Provident  Sav.  Life  Aaaur.  Asao. 
97  Iowa,  226,  32  L.R.A.  473,  59  Am.  St.  Rep. 
411,  66  N.  W.  167;  Seiler  v.  Economic  Life 
Asso.  105  Iowa,  87,  43  L.R.A.  i537,  74  N.  W. 
941;  Corson  v.  Anchor  Mut.  F.  Ins.  Co.  113 
Iowa,  641,  85  N.  W.  .806.  "An  evident  pur- 
pose of  this  statute  is  that,  when  the  appli- 
cation is  made  a  part  of  the  contract,  .  .  . 
a  true  copy  must  be  attached  to  the  policy, 
BO  that  the  writings  composing  the  contract 
may  all  appear  together,  and  that  the  in- 
sured may  be  in  possession  of  the  evidence 
of  what  his  contract  is."  Johnson  v.  Des 
Moines  X.  Ins.  Co.  105  Iowa,  273,  76  N.  W. 
101. 

With  reference  to  a  similar  statutory  pro- 
vision in  Pennsylvania,  the  supreme  court  of 
that  state  has  said :  "It  is  well  known  that 
the  evil  aimed  at  in  thia  legislation  was  the 
custom  of  insurance  companies  to  put  in 
their  blank  forms  of  application  long  and  in- 
tricate questions  or  statements  to  be  an- 
swered or  made  by  the  applicant,  printed 
usually  in  very  small  type,  and  the  relevancy 
or  materiality  not  always  apparent  to  the 
inexperienced,  and  therefore  liable  to  become 
traps  to  catch  even  the  innocent  unwary. 
The  general  intent  was  to  keep  these  state- 
ments before  the  eyes  of  the  insured,  so 
that  he  might  know  his  contract,  and,  if  it 
contained  errors,  have  them  rectified  before 
it  became  too  late."  Lenox  v.  Greenwich 
Ins.  Co.  165  Pa.  575,  30  Atl.  940.  It  is  true 
this  court  has  gone  further  than  the  Penn- 
sylvania court  in  applying  the  statute,  and 
has  insisted  upon  compliance  with  it  in  ref- 
erence to  oral  representations  made  to  an 
agent.  Ellis  v.  Council  Bluffs  Ins.  Co.  supra. 
An  earlier  Pennsylvania  case  has  already 
been  cited  with  approval  by  this  court  in 
cronnection  with  the  statement  that  "the  ef- 
fect of  this  provision  is  to  exclude  or  elimi- 
nate from  the  contract  all  reference  to  an 
application  a  copy  of  which  is  not  attached 
to  the  policy,  and  to  render  ineffective  all 
defenses  based  upon  anything  contained  in 
such  application.  .  .  .  We  are  therefore 
disposed  to  hold  that,  if  the  application  be 
not  attached  in  obedience  to  the  statute, 
the  policy  should  be  treated,  construed,  and 
enforced  as  if  no  written  application  had 
been  made."  Rauen  v.  Prudential  Ins.  Co. 
129  Iowa,  725,  106  N.  W.  198. 

Nothing  said  in  any  of  our  cases  gives  con- 
fidence to  the  thought,  however,  that  a  fail- 
ure to  incorporate  or  attach  a  true  copy  of 
the  application  in  or  to  the  policy  should 
preclude  the  company  from  relying  on  any 
defense  available  to  it  under  the  terms  of  the 
policy  as  to  which  no  reference  to  an  appli- 
cation not  incorporated  or  attached  by  copy 
19L.BJl.(N.S.) 


is  necessary.  There  is  no  language  in  this 
policy  indicating  a  purpose  or  attempt  on 
the  part  of  the  company  to  make  anything 
found  in  the  application  a  part  of  the  con- 
tract. The  policy  was  complete  in  itself,  and 
purports  to  contain  all  the  terms  and  stipu- 
lations of  the  contract  of  insurance.  If  the 
company  sees  fit  to  ignore  the  statements 
and  warranties  of  the  application,  and  to  is- 
sue a  policy  which  purports  to  contain  in 
plain  terms  all  the  stipulations  and  condi- 
tions of  the  contract,  and  such  a  policy  is 
accepted  by  the  assured  as  constituting  the 
contract,  we  see  no  reason  for  holding  that 
the  company  has,  by  omitting  to  incorporate 
or  attach  a  copy  of  an  application,  de- 
barred itself  from  insisting  upon  the  policy 
as  written  as  constituting  the  complete  and 
conclusive  contract  between  the  parties.  The 
assured  has  no  cause  to  complain  if  the  com- 
pany fails  to  give  any  consideration  to  his 
representations  and  warranties  in  the  appli- 
cation. The  provision  of  the  last  clause  of 
the  section,  that  the  plaintiff  may,  in  an 
action  on  the  policy,  at  his  option,  prove  the 
terras  of  an  application  or  representation  not 
incorporated  in  or  attached  to  the  policy  by 
the  company,  evidently  contemplates  that 
the  assured  may  prove  such  application  and 
representation  by  way  of  estoppel  or  waiver 
to  defeat  some  defense  which  the  company 
might  otherwise  make  under  the  provisions 
of  the  policy.  If  the  company  has  been  con- 
versant with  facts  which  constitute  a  breach 
of  a  condition  precedent,  and  nevertheless 
delivers  or  gives  effect  to  the  policy  con- 
taining such  stipulation,  it  cannot  after- 
wards rely  upon  a  breach  of  such  condition 
precedent  to  defeat  recovery  under  the  pol- 
icy, and  the  clauses  of  the  statute  referred 
to  plainly  indicate  'that  the  assured  may 
prove  the  statements  in  the  application  for 
this  purpose,  although  the  company  is  not 
authorized  to  rely  upon  them  by  way  of  de- 
fense. Newman  v.  Covenant  Mut.  Ins.  Asso. 
76  Iowa,  56,  1  L.R.A.  659,  14  Am.  St.  Rep. 
196,  40  N.  W.  87. 

But  we  have  not  given  countenance  in 
case  to  the  thought  that,  for  the  purposes 
of  precluding  the  company  from  relying  on 
the  stipulations  and  conditions  of  the  policy, 
the  plaintiff  may  prove  that  similar  stipula- 
tions and  conditions  were  contained  in  an 
application  which  the  company  failed  to  in- 
corporate in  or  attach  to  the  policy  by  copy. 
The  contrary  conclusion  is  plainly  suggested 
in  MacKinnon  v.  Mutual  F.  Ins.  Co.  89 
Iowa,  170,  56  N.  W.  423,  where,  with  refer- 
ence to  this  statutory  provision,  we  said: 
"One  of  the  purposes  of  this  statute,  if  not 
the  sole  purpose,  is  to  cause  all  parts  of  the 
contract  of  insurance  to  appear  in  or  upon 
the  policy.    It  is  certainly  not  intended  that 
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representations  appearing  on  the  face  of  the 
policy  shall  also  appear  by  copy  indorsed 
thereon  or  attached  thereto.  It  is  only  ap- 
plications and  representations  of  the  assured 
that  are  made  a  part  of  the  contract  and 
which  may  affect  its  validity,  and  that  do 
not  appear  therein,  that  are  required  to  be 
indorsed  upon  or  attached  to  the  policy." 
And  in  that  case  it  is  held  that  evidence 
showing  a  breach  of  a  warranty  in  the 
policy  was  admissible  in  behalf  of  the  com- 
pany, although  it  did  not  appear  that  there 
was  not  an  application  or  representation  on 
the  subject  to  which  the  warranty  in  the 
policy  related. 

Counsel  for  appellee  rely  upon  Dunbar  v. 
Phenix  Ins.  Co.  72  Wis.  492,  40  N.  W.  386, 
a  case  decided  under  a  statutory  provision 
similar  to  the  one  we  are  now  considering, 
in  which  it  was  held,  as  they  claim,  that,  if 
an  insurance  company  fails  to  attach  to  a 
policy  a  true  copy  of  an  application  which 
is  made  a  part  thereof  or  referred  to  there- 
in, the  statements  made  in  such  application 
will,  as  against  such  corporation,  be  con- 
clusively presumed  to  be  true.  In  that  case 
the  company  relied  upon  the  falsity  of  a 
statement  in  the  policy  that  it  would  be 
void  if  the  property  insured  was  encum- 
bered and  the  fact  was  not  stated  to  the 
company  in  the  written  part  of  the  policy, 
and  it  also  relied  on  a  representation  in  the 
application  that  the  property  was  unencum- 
bered. The  evidence  showed  that  the  agent 
had  inserted  this  statement  in  the  applica- 
tion without  the  knowledge  of  the  insured. 
And  the  court  held  that,  as  the  agent  had 
made  an  unauthorised  statement  on  the  sub- 
ject in  the  application  without  calling  the 
attention  of  the  insured  thereto,  it  could  not 
rely  upon  a  breach  of  the  condition  as  to 
the  same  subject  in  the  policy.  This  con- 
clusion could  well  be  supported  on  the 
ground  that  the  unauthorized  statement  of 
the  agent  was  binding  upon  the  company. 
Kingston  v.  iEtna  Ins.  Co.  42  Iowa,  46.  And 
it  is  to  be  borne  in  mind  that  in  the  Wiscon- 
sin case  the  application  was,  by  reference, 
made  part  of  the  policy,  and  should  have 
been  considered  in  construing  it,  but  for  the 
failure  of  the  company  to  attach  a  copy; 
whereas  in  the  case  before  us  no  reference 
whatever  was  made  in  the  policy  to  any  ap- 
plication. But,  without  attempting  to  fully 
fathom  the  reasoning  of  the  Wisconsin  court 
in  the  case  cited,  we  are  clearly  of  the  opin- 
ion that  the  effect  of  failure  to  incorporate 
or  attach  an  application  by  copy  is  to  pre- 
clude the  company  from  relying  on  any  rep- 
resentations or  statements  in  the  application 
for  the  purpose  of  making  out, its  defense, 
and  that  it  is  still  open  to  the  company  to 
make  any  defense  it  may  have  under  the 
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terms  of  the  policy  without  reference  to 
such  application;  and  this  seems  to  be  tbe 
view  taken  by  the  Wisconsin  court  in  Wilcox 
V.  Continental  Ins.  Co.  86  Wis.  193,  55  N- 
W.  188,  in  which  the  company  was  allowed 
to  rely  on  a  provision  in  the  policy  contain- 
ing no  reference  to  any  written  application 
or  representation  of  the  assured.  The  Wis- 
consin case  last  referred  to  and  our  own  case 
of  MacKinnon  v.  Mutual  F.  Ins.  Co.  supra, 
are  cited  by  Mr.  Cooley  in  his  Briefs  on  In- 
surance in  support  of  the  proposition  that  the 
failure  to  attach  the  application  does  not 
affect  the  admissibility  of  the  policy  itself, 
nor  prevent  the  insurer  from  showing  breach 
of  conditions  contained  in  the  policy.  1 
Cooley,  Briefs  on  Insurance,  687. 

The  purpose  of  the  statute  being  to  require 
all  the  terms  of  the  contract  and  the  rep- 
resentations affecting  its  validity  to  be  em- 
bodied in  the  policy,  it  would  evidently  be 
violative  of  such  purpose  to  allow  the  as- 
sured to  prove  that  oral  or  written  repre- 
sentations were  made  in  an  application  not 
incorporated  in  or  attached  to  the  policy  as 
required  by  statute,  for  the  purpose  of  de- 
feating the  provisions  of  the  policy  which 
has  been  issued  and  accepted  as  containing 
such  contract,  save  as  the  right  is  preserved 
to  the  insured  by  the  last  clause  in  the  sec- 
tion to  prove  such  representations  in  order 
to  show  that  the  company  has,  by  issuing 
the  policy  with  knowledge  on  the  subject, 
waived  breach  of  conditions  or  warranties 
found  in  the  policy. 

No  complaint  is  made  of  the  rulings  of 
the  court  or  the  instructions  with  reference 
to  the  submission  to  the  jury  of  the  issues 
as  to  fraud  or  accidental  loss,  as  to  which 
there  was  a  verdict  for  the  plaintiff.  But, 
on  account  of  the  rulings  and  instructions 
withdrawing  from  the  jury  any  considera- 
tion of  defenses  based  on  the  conditions  and 
warranties  contained  in  the  policy,  the  judg- 
ment is  reversed. 

Petition  for  rehearing  denied. 


IOWA    SUPREME    COURT. 

C.  L.  VOSS,  Cashier  of  Bank  of  Denison, 

V. 

E.  N.   CHAMBERLAIN  et  al.,  Appts. 
(  —  Iowa,  — ,  117  N.  W.  269.) 

Note  —  misappropriation  —  return. 

1.  The  return  by  a  bank  officer  to  the 
private  receptacle  of  a  customer,  of  nego- 
tiable paper  indorsed  in  blank  which  such 
official  had  wrongfully  taken  from  such  re- 
ceptacle and  pledged  for  his  own  indebted- 
ness, and  had  recovered  from  the  pledgee 
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ostensibly  for   collection,   does   not    render 
the  owner  a  new   holder   for  value,  which 
will  render  his  rights  superior  to  those  of 
the   pledgee. 
Same  —  indorsement. 

2.  The  indorsement  by  the  payee  of  a 
note,  of  his  name  under  a  guaranty  of  pay- 
ment combined  with  a  waiver  of  demand, 
notice,  and  protest,  constitutes  a  blank  in- 
dorsement, BO  as  to  pass  title  to  one  who 
takes  the  paper  in  due  course  for  value. 

Same  —  value. 

3.  One  taking  negotiable  paper  as  a  sub- 
stitute for  other  securities  held  as  collat- 
eral for  a  debt  which  he  surrenders  at  the 
time  is  a  holder  for  value. 

Same  —  fraud  —  consideration. 

4.  A  transferee  of  negotiable  paper  need 
not  show  that  he  paid  for  it  in  order  to 
hold  it  against  the  payee,  from  wTiom   it 


was  obtained  by  fraud,  under  a  statute  pro- 
viding that  a  bona  fide  holder  for  value 
may  not  recover  against  the  maker  a  great- 
er sum  than  he  paid  for  the  paper  if  it 
was  procured  by  fraud  upon  the  maker. 
Same  —  misappropriation  —  priorities. 

5.  The  rights  of  the  owner  of  negotiable 
paper  which  is  indorsed  in  blank  and  de- 
posited in  a  receptacle  in  a  bank  for  safe- 
keeping are  inferior  to  those  of  a  trans- 
feree for  value  without  notice  in  due  course 
of  business,  from  a  bank  official  who  wrong- 
fully misappropriates  the  paper  and  uses 
it  for  purposes  of  his  own. 

Same  —  defective    title  —  transfer  —  ef- 
fect. 

6.  One  taking  a  pledge  of  negotiable  pa- 
per from  a  bank  official  as  collateral  for 
his  own  debt  is  not  bound  to  show  diligence 
in  ascertaining   the   official's   right   to   the 


Case  Note.  —  Rights  of  owner  of  nego- 
tiable paper,  payable  to  bearer,  or 
indorsed,  in  blank,  as  against  bona 
fide  purchaser  front  one  unlawfully 
in  possession  thereof. 

It  is  not  intended  in  this  note  to  include 
eases  involving  the  rights  of  bona  fide  pur- 
chasers  of   negotiable   instruments   fraudu- 
lently diverted ;  or  cases  involving  the  rights 
of  a  bona  fide  purchaser  of  negotiable  paper 
from  one  in  possession  thereof  because  de- 
posited with  him  by  the  owner  as  an  es- 
crow, to  be  by  him  held  until  the  perform- 
ance   of    certain    conditions;    or    cases    in- 
volving the  rights  of  bona  fide  purchasers 
from  one  other  than  the  owner,  whose  pos- 
session   was    obtained    through    fraud;    or 
cases  where  the  execution  of  the  negotiable 
paper    involved    therein    was    induced    by 
fraud.     To  be  within  the  scope  of  this  note, 
there  must  be  lacking  the  element  of  volun- 
tary delivery  by  the  owner  to  the  person 
disposing  of  the  instrument  to  a  bona  fide 
holder.     It  is  settled  law  that  a  negotiable 
instrument  duly  executed  and  delivered,  and 
payable  to  bearer  or  indorsed  in  blank,  will 
pass  by  delivery.    There  is  but  little,  if  any, 
question  but  that  title  to  such  an  instru- 
ment will  pass  by  delivery  to  a  bona  fide 
purchaser  for  value,  without  notice,  without 
reference  to  the  title  of  the  one  from  whom 
it  was   obtained,   although   the  instrument 
may  have  been  stolen  or  otherwise  unlawful- 
ly obtained  from  the  owner. 

This  doctrine  was  stated  in  London  & 
County  Bkg.  Co,  v.  London  &  River  Plate 
Bank,  L.  R.  21  Q.  B.  Div.  535,  a  case  very 
similar,  as  to  the  facts,  to  Voss  v.  Chambeb- 
LAiN.  A  servant  of  a  bank  abstracted  nego- 
tiable securities  from  the  vaults  of  the  bank, 
and  turned  them  over  to  a  third  person  to 
be  used  in  carrying  on  a  stock  transaction 
on  a  board  of  trade;  the  same  securities,  or 
similar  ones,  were  afterward  returned  to  the 
vaults  of  the  bank,  without  knowledge  on 
the  part  of  the  bank  that  they  had  ever 
been  abstracted;  the  securities,  when  re- 
turned, however,  were  really  the  property  of 
a  purchaser,  who  had  in  good  faith  pur- 
chased them  on  the  board  of  trade,  from 
19L.R^.(N.S.) 


whom  they  had  thereafter  been  wrongfully 
taken.  It  was  held  that,  while  a  purchaser 
of  the  securities  from  the  employee  of  the 
bank  obtained  a  valid  title  thereto,  because 
he  was  a  bona  fide  purchaser  for  value,  yet, 
when  taken  from  him  and  restored  to  the 
bank,  that  the  bank  became  a  bona  fide  pur- 
chaser thereof,  and  was  entitled  to  them 
for  that  reason,  although  it  had  no  knowl- 
edge, either  of  the  loss  of  the  securities,  or 
of  their  rettirn.  The  decision  was  based  on 
the  ground  that  the  bank,  at  the  time  of 
the  abstracting  of  the  securities,  could  have 
brought  an  action  against  the  guilty  person 
for  their  wrongful  conversion;  but  this 
right  was  lost  when  the  securities  were  re- 
stored; and  the  destruction  of  this  right  of 
action  was  said  to  be  a  value  moving  from 
the  bank,  making  a  sufficient  consideration 
to  bring  it  within  the  rule  of  a  purchaser 
for  value,  without  notice;  and  the  fact  that 
the  bank  had  no  knowledge  of  the  trans- 
action either  way  was  immaterial. 

In  Whiteside  v.  First  Nat.  Bank  (Tenn. 
Ch.  App.)  47  S.  W.  1108,  it  was  said  that 
the  holder  of  a  negotiable  paper,  regular  on 
its  face,  could  negotiate  it  and  give  good 
title  to  a  party  who  took  it  in  due  course  of 
business  before  maturity,  although  he  had 
stolen  it  or  was  wrongfully  possessed  of  it. 

So,  in  Franklin  Sav.  Inst.  v.  Heinsman, 
1  Mo.  App.  336,  where  negotiable  promissory 
notes  indorsed  in  blank  had  been  left  with 
plaintiff  for  collection,  and  were  stolen  from 
it  by  a  third  person,  who  thereafter  added 
his  indorsement  and  sold  them  to  defendant, 
who  was  a  bona  fide  purchaser  for  value, 
without  notice,  it  was  held  that  title  vested 
in  the  bona  fide  purchaser. 

Walters  v.  Tielkemeyer,  72  Mo.  App.  371, 
also  holds  that  an  unmatured  negotiable  in- 
strument, payable  to  bearer,  or  indorsed  in 
blank,  stolen  and  afterward  sold  in  the 
usual  course  of  business  for  value,  the  pur- 
chaser having  no  notice  of  the  theft,  passes 
title,  although  the  thief  himself  had  none. 

Where  a  negotiable  promissory  note  in- 
dorsed in  blank  was  accidentally  left  by  tlie 
owner  in  a  broker's  office,  and  was  nego- 
tiated by  him  to  a  bona  fide  purchaser  for 
value,  the  doctrine  was  enunciated  that  such 
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paper  as  against  the  payee  who  has  in- 
dorsed it  in  blank  and  left  it  in  a  recep- 
tacle, in  the  bank  for  safe-keeping,  under  a 
statute  providing  that  the  rule  that,  when 
it  is  shown  that  the  title  of  any  person 
who  has  negotiated  such  paper  was  defect- 
ive, the  burden  is  on  the  holder  to  prove 
title  acquired  in  due  course,  does  not  apply 
in  favor  of  a  person  who  became  bound  on 
the  instrument  prior  to  the  acquisition  of 
defective  title. 

(July  9,  1908. 

APPEAL  by  defendants  from  a  judgment 
of    the    District    Court    for    Crawford 
County   in   plaintiff's    favor   in    an   action 
brought  to  recover  damages  for  conversion 
of  certain  promissory  notes.     Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.   Mayne  St  Hazelton  for   appel- 
lants. • 
Messrs.   Shaw,   Sims,   &  Kuehnle,   for 

appellee: 

The  purchaser  for  value  before  maturity, 
and  in  due  course  of  trade,  of  negotiable 
paper  indorsed  by  the  payee  in  blank,  from 
one  who  has  stolen  it,  acquires  a  title  good 
even  against  the  owner. 

Whiteside  v.  First  Nat.  Bank  (Tenn. 
Ch.  App.)  47  S.  W.  1108;  McNight  v.  Par- 
sons, 136  Iowa,  390,  113  N.  W.  858. 

The  consideration  for  the  notes  was  suffi- 
cient. 

Code  Supp.  §  3060a25;  Robinson  v.  Lair, 
31  Iowa,  9;  Selover,  Neg.  Inst.  §  88. 

A  guaranty  is  only  an  indorsement  with 
an  enlarged  liability. 


purchaser,  in  order  to  be  entitled  to  claim 
the  same,  must  show  that  it  was  taken  in 
the  usual  course  of  business,  .and  for  a  valu- 
able consideration,  without  notice  of  any  de- 
fact  in  its  title.  Merriam  v.  Granite  Bank, 
8  Gray,  254. 

It  is  sufficient,  however,  for  the  purchaser 
of  a  negotiable  note  to  show  that  he  got  it 
from  the  payee  a  short  time  after  its  date, 
and  paid  substantially  its  face  in  instal- 
ments ;  and  that  he  had  no  knowledge  or  in- 
formation calling  into  question  the  payee's 
title  until  he  presented  it  for  payment  at 
its  maturity.  Arons  v.  Ziegfeld,  62  Misc. 
571,  102  N.  Y.  Supp.  898. 

Under  the  Massachusetts  negotiable  in- 
struments act,  Massachusetts  Nat.  Bank  v. 
Snow,  187  Mass.  169,  72  N.  E.  959,  held 
that  a  negotiable  promissory  note  payable 
to  bearer,  complete  in  form  and  execution, 
was  valid  in  the  hands  of  a  bona  fide  holder 
for  value,  although  wrongfully  transferred 
by  the  maker;  and  that  the  first  sentence  of 
Rev.  Laws,  chap.  73,  §  33,  which  provides 
that  every  contract  or  negotiable  instrument 
is  incomplete  and  revocable  until  delivery 
of  the  instrument  for  the  purpose  of  giving 
effect  thereto,  was  inapplicable  because  the 
note  had  been  executed  and  delivered. 

Upon  proof  by  the  owner  of  a  draft  that 
it  had  been  lost  or  stolen,  the  burden  of 
proof  is  on  the  purchaser  thereof  from  the 
thief  to  show  that  he  took  it  for  value  and 
in  the  usual  course  of  business.  The  fact 
that  the  holder  is  a  banker,  had  a  very 
large  business,  and  therefore  that  it  was  dif- 
ficult for  him  to  show  the  facts  of  this  par- 
ticular transaction  among  a  great  multi- 
tude of  others,  was  held  not  to  change  this 
rule.  Kuhns  v.  Gettysburg  Nat.  Bank,  68 
Pa.  445. 

It  was  also  applied  in  Poess  v.  Twelfth 
Ward  Bank,  43  Misc.  46,  86  N.  Y.  Supp. 
857,  to  a  stolen  certified  check  indorsed  in 
blank  prior  to  its  theft;  and  in  Marsh  v. 
Small,  3  La.  Ann.  402,  48  Am.  Dec.  452,  to 
a  stolen  check. 

The  doctrine  that  ne^^^otiable  instruments 
once  delivered  will  thereafter  pass  by  trans- 
fer or  indorsement  to  bona  fide  purchasers 
19L.R.A.(N.S.) 


for  value,  without  reference  to  any  defects 
in  the  holder's  title,  was  also  enunciated 
and  applied  as  to  municipal  bonds  stolen 
from  the  owner  thereof  and  payable  to 
blank,  the  payee's  name  afterward  being 
filled  in  by  the  thief,  in  Manhattan  Sav. 
Inst.  V.  New  York  Exch.  Bank,  170  N.  Y. 
58,  88  Am.  St.  Rep.  640,  62  N.  E.  1079. 

The  doctrine  has  been  applied  to  govern- 
ment bonds  stolen  after  issuance.  Jones  v. 
Nellis,  41  111.  482,  89  Am.  Dec.  389;  Sey- 
bel  V.  National  Currcncv  Bank,  54  N.  Y. 
288,  13  Am.  Rep.  683;' Brown  v.  United 
States,  20  Ct.  CI.  416.  In  Com.  v.  Emi- 
grant Industrial  Sav.  Bank,  98  Mass.  12, 
93  Am.  Dec.  126,  it  was  applied  to  state 
bonds  that  had  been  stolen  from  a  holder 
thereof.  It  was  applied  in  Garvin  v.  Wis- 
well,  83  111.  215,  to  county  bonds  that  had 
been  lost  by  the  owner  and  afterwards  came 
into  the  hands  of  a  bona  fide  holder ;  and  in 
the  following  cases  to  municipal  bonds  that 
had  been  stolen  after  issuance:  Elizabeth 
V.  Force,  29  N.  J.  Eq.  587 ;  Bovd  v.  Kennedy, 
38  N.  J.  L.  146,  20  Am.  Rep'.  376;  Consol- 
idated Asso.  of  Planters  v.  Avegno,  28  La. 
Ann.  552;  and  Dutchess  County  Mut.  Ins. 
Co.  V.  Hachfield,  73  N.  Y.  226.  In  the  last 
case  the  court  said:  The  bonds  were  nego- 
tiable, and  the  rule  is  that  the  purchaser  of 
such  paper  for  value  will  be  protected  unless 
the  circumstances  are  such  that  inference 
could  be  fairly  and  legitimately  drawn  that 
the  purchase  was  made  with  notice  of  a  de- 
fective title  in  the  seller,  or  in  bad  faith. 
It  is  not  sufficient  that  a  prudent  man  would 
be  put  upon  inquiry,  nor  that  the  purchaser 
was  negligent,  nor  that  he  did  not  exercise 
a  proper  degree  of  precaution.  A  pur- 
chaser of  such  securities  for  value  will  be 
protected  if  he  is  honest  and  believes  that 
the  seller  has  a  good  title. 

The  doctrine  has  also  been  applied  to 
bonds  of  private  corporations.  Mason  v. 
Frick,  105  Pa.  162,  51  Am.  Rep.  191;  Wy- 
lie  V.  Missouri  P.  R.  Co.  41  Fed.  023;  Hibbs 
v.  Brown,  190  N.  Y.  167,  82  N.  E.  1108; 
Murray  v.  Lardner,  2  Wall.  110,  17  L.  ed. 
857   (bonds  of  joint-stock  association). 

Nepfotiable  coupon  bonds  vvliidi  were  nego- 
tiable by  delivery  were  held  in  Murray  v. 
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Belden  v.  Hann,  61  Iowa,  42,  16  N.  W. 
691;  Robinson  v.  Lair,  supra;  German  Amer- 
ican Say.  Bank  y.  Hanna,  124  Iowa,  374, 
100  N.  W.  67. 

McClain,  J.,  delivered  the  opinion  of 
the  court: 

In  April,  1903,  one  H.  S.  Green,  a  banker 
at  Dow  City,  Iowa,  acting  as  agent  for  the 
defendants,  efTected  a  sale  for  them  of  a 
tract  of  land  in  Nebraska,  receiving  in  pay- 
ment a  small  sum  in  cash  and  certain  prom- 
issory notes  which  were  made  payable  to 
"E.  N.  Chamberlain,  Amos  Weatherbee,  and 
H.  S.  Green,  or  order."  Green  appropriated 
the  cash  payment  and  the  proceeds  of .  the 
first  of  the  notes  to  become  due  in  point  of 
time,  which  he  collected,  to  the  payment  of 


his  commission,  and  turned  oyer  the  other 
notes,  of  the  face  value  of  $4,350,  to  the 
defendant  Chamberlain  as  the  property  of 
defendants,  signing  his  name  on  the  back 
of  the  notes  to  a  stamped  guaranty  of  pay- 
ment, waiving  demand,  notice  of  nonpay- 
ment, and  protest.  In  November,  1903,  de- 
fendant Chamberlain,  intending  to  nego- 
tiate the  notes,  indorsed  his  own  name,  and 
had  the  name  of  his  co-owner,  Weatherbee, 
indorsed,  under  the  name  of  Green,  on  the 
back;  but,  as  the  sale  of  the  notes  was  not 
then  effected,  they  were  replaced  among  the 
private  papers  of  Chamberlain,  which  were 
kept  for  safety  in  the  Exchange  Bank  of 
Dow  City,  of  which  Green  was  owner.  At 
some  time  between  November,  1903,  and 
March  19,  1904,  these  notes  were  pledged  by 


Urdner,  2  Wall.  121,  17  L.  ed.  859,  to  pass 
by  delivery  to  an  innocent  purchaser  for 
value,  although  he  purchased  them  from  a 
thief  who  had  stolen  them  from  the  fire- 
proof safe  of  the  owner  the  previous  night. 

It  is  also  applicable  to  coupon  bonds  of 
a  private  corporation,  payable  to  bearer, 
pledged  as  collateral  security  for  a  loan  to 
the  thief  in  the  ordinary  course  of  business. 
Cochran  v.  Fox  Chase  Bank,  209  Pa.  34,  103 
Am.  St.  Rep.  976,  68  Atl.  117. 

Gibson  v.  Lenhart,  111  Pa.  624,  6  Atl.  62, 
held  that  the  title  to  bonds  of  a  railroad 
company,  pledged  by  .the  owner,  which  were 
thereafter  taken  possession  of  by  him  and 
repledged  to  another  who  was  a  bona  fide 
pledgee,  and  who  was  given  possession  of 
the  bonds,  passed  as  against  the  first 
pledgee. 

In  Texas  Bkg.  &  Ins.  Co.  v.  Turnley,  61 
Tex.  365,  the  court  applied  the  doctrine  to 
a  railroad  bond  owned  by  a  wife  whose  hus- 
band, without  her  knowledge,  took  it  and 
pledged  it  as  collateral  security  for  his  in- 
dividual indebtedness  contracted  at  the  time. 

The  doctrine  was  also  recognized  in  New 
Orleana,  J.  &  G.  N.  R.  Co.  v.  Mississippi 
College,  47  Miss.  560,  wherein  the  court 
held  that,  in  order  that  the  loser  of  ordinary 
coupon  bonds,  payable  to  bearer,  may  be 
entitled  to  restrain  the  railroad  company 
issuing  the  same  from  paying  them  when 
presented,  and  also  to  secure  a  mandatory 
order  requiring  the  corporation  executing 
the  bonds  to  reissue  other  bonds  in  the  place 
of  those  lost,  indemnity  in  an  amount  suf- 
ficient to  protect  the  maker  of  the  bonds 
against  the  reappearance  of  the  bonds  al- 
leged to  be  lost,  in  the  hands  of  bona  fide 
holders,  must  be  given. 

It  has  also  been  frequently  applied  to 
stolen  bank  bills  and  notes.  Miller  v.  Race, 
1  Burr.  452;  1  Smith,  Lead.  Cas.  8th  ed. 
838;  Worcester  County  Bank  v.  Dorchester 
k  M.  Bank,  10  Cush.  488,  57  Am.  Dec.  120; 
I'nited  States  v.  Read,  2  Cranch,  C.  C.  150, 
"ed.  Cas.  No.  16,125;  Robinson  v.  Bank  of 
Darien,  18  Ga.  67;  Olmstead  v.  Winstead 
Bank,  32  Conn.  278,  85  Am.  Dec.  260;  Sin- 
clair v.  Piercy,  6  J.  J.  Marsh.  63.  The  doc- 
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trine  was  also  stated  in  First  Nat.  Bank  y. 
Gates,  66  Kan.  505,  97  Am.  St.  Rep.  383, 
72  Pac.  207. 

In  applying  the  doctrine  to  stolen  bank 
notes,  in  Raphael  v.  Bank  of  England,  17 
C.  B.  161,  it  was  said:  "A  person  who 
takes  a  negotiable  instrument  bona  fide  for 
value  has  undoubtedly  a  good  title,  and  is 
not  affected  by  the  want  of  title  of  the  party 
from  whom  he  takes  it." 

Necessity  of  original  delivery. 

A  distinction  is  drawn  in  most  cases  be- 
tween a  negotiable  instrument  actually  de* 
livered  for  any  purpose,  thus  being  fully  ex- 
ecuted, and  one  not  fully  executed  because 
of  the  lack  of  any  intention  to  deliver  it 
for  any  purpose.  This  distinction  is  drawn 
and  applied  in  Hall  v.  Wilson,  16  Barb.  548, 
wnere  it  appeared  that,  after  having  drawn 
a  negotiable  note,  the  maker  left  it  in  his 
desk  as  a  place  of  deposit,  from  which  it  was 
stolen  by  an  employee,  and,  by  him,  trans- 
ferred to  one  who  claimed  to  be  a  bona  fide 
purchaser  for  value,  without  notice.  The 
case,  however,  seems  to  have  been  disposisl 
of,  and  the  transfer  held  not  to  pass  title, 
on  the  theory  that,  if  it  had  any  valid  in-, 
ception,  it  must  have  been  by  reason  of  its 
delivery  by  the  thief  to  the  purchaser;  and, 
as  it  had  been  discounted  in  such  delivery 
to  such  an  extent  as  to  amount  to  usury, 
the  purchaser  was  not  a  bona  .fide  purchaser 
for  value.  The  other  objection,  that  such  a 
note  had  no  valid  inception  because  not  de- 
livered by  the  maker,  is  also  suggested  by 
the  court. 

A  very  similar  case,  wherein  the  same 
conclusion  was  reached,  is  Burson  v.  Hunt- 
ington, 21  Mich.  415, 4  Am.  Rep.  497,  where- 
in the  doctrine  was  enunciated  that  delivery 
of  a  negotiable  promissory  note  is  neces- 
sary to  its  validity.  That,  while  posses- 
sion thereof  by  the  payee  is  prima  facie 
evidence  of  delivery,  the  fact  of  delivery 
may  be  disputed  by  the  maker,  although  the 
note  may  have  been  transferred  or  indorsed 
to  a  bona  fide  purchaser  for  value,  without 
notice.  Considering  this  subject,  it  is  said: 
"When  a  note  payable  to  bearer,  which  has 
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with  any  other  rights  than  those  which  they 
had  prior  to  the  abstraction  of  the  notes 
from  the  wallet  by  Green  and  their  delivery 
to  the  Bank  of  Denison.  The  return  of  the 
notes,  to  Chamberlain's  possession  without 
his  knowledge,  and  without  his  having  part- 
ed with  any  new  consideration  or  voluntarily 
incurring  any  detriment,  did  not  make  the 
defendants  new  holders  for  value  in  due 
course. 

The  sole  question  to  be  determined,  then, 
is  whether,  by  the  original  pledge  of  the 
notes  by  Green,  the  Bank  of  Denison  became 
holder  thereof  in  due  course  for  value  and 
without  notice  of  the  wrongful  act  of  Green 


in  thus  transferring  paper  to  which  in  fact 
he  had  no  title.  The  notes  were  not  yet 
due  at  the  time  of  their  transfer  by  Green 
to  the  Bank  of  Denison,  and  the  bank, 
therefore,  took  any  rights  which  it  acquired 
before  maturity.  But  is  is  contended  for 
appellants  that  it  acquired  no  rights  what- 
ever because  the  notes  were  payable  to  the 
persons  named  therein  or  order,  and  ware 
not  so  indorsed  as  that  title  would  pass  by 
delivery.  As  appears  from  the  facts  stated, 
the  indorsement  by  Green  when  the  notes 
were  first  procured  by  him  and  delivered  to 
the  defendants  was  by  means  of  his  signa- 
ture to  a  guaranty  of  payment  entered  on 


livered  or  reissued.  "They  had  run  their 
career  and  fulfilled  their  mission,  and  had 
returned  to  the  dusty  depository  of  dead 
matter  in  the  treasury;  and  they  had 
been  substituted  by  outstanding  equivalents 
which  represent  the  legal  and  moral  obliga- 
tions of  the  state.  They  had  no  longer  any 
legal  inception  or  existence  as  the  bonds  of 
the  state,  and  they  were  and  are  as  though 
they  never  had  been;  and  their  vitality 
could  never  be  restored  with  intentional  and 
voluntary  redelivery  by  the  state." 

And  in  Dinsmore  v.  Duncan,  57  N.  Y.  673, 
15  Am.  Rep.  634,  where  United  States  treas- 
ury notes  which,  on  their  face,  were  con- 
vertible into  United  States  bonds  at  the  elec- 
tion of  the  holder,  were  indorsed  on  the  back 
by  the  holder  thereof  for  conversion,  and 
mailed  to  the  United  States  Treasurer  for 
that  purpose,  and  were  lost  or  stolen  during 
transit,  and  the  indorsement  removed,  it 
was  held  that  the  act  of  the  wrongdoer  was 
pure  spoliation,  leaving  the  rights  of  the 
parties  wholly  unaffected ;  that  the  thief  did 
not,  as  in  the  case  of  stolen  notes  payable  to 
bearer  or  indorsed  in  blank,  have  even  the 
nominal  title.  The  court  said:  "There  can 
be  no  pretense  of  any  legal  ground  upon 
which  his  act  could  destroy  the  plaintiff's 
right,  any  more  than  if  he  had  mutilated 
the  instrument  or  wholly  destroyed  it." 

In  other  jurisdictions  the  same  result  has 
been  reached,  but  the  cases  have  turned  upon 
the  question  of  negligence  of  the  owner  or 
of  the  purchaser.  Thus,  in  Scholey  v.  Ranis- 
bottom,  2  Campb.  485,  where  the  maker  of  a 
check,  because  it  was  made  for  an  incorrect 
sura,  undertook  to  destroy  it  by  tearing  it 
into  pieces,  which  he  threw  away,  which 
were  afterwards  picked  up  by  a  third  i>(»r- 
son  and  pasted  together,  and  paid  by  the 
bank,  it  was  held  that,  under  these  circum- 
stances, the  bank  was  not  justified  in  mak- 
ing payment,  as  the  rents  in  the  check  were 
quite  visible  and  the  face  of  the  check  was 
soiled  and  dirty. 

In  Northern  Bank  v.  Farmers*  Bank,  18 
B.  Mon.  50G,  a  torn  bank  note,  which  had 
been  put  together  in  such  a  way  as  to 
present  upon  its  face  unmistakable  evi- 
dence of  fraud  and  forgery,  was  held  not 
to  be  valid  in  the  hands  of  one  claiming  to 
be  a  bona  fide  purchaser  for  value,  who  had 
taken  it  in  good  faith  as  against  the  bank 
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which  had  issued  it,  and  which  was  the  true 
owner. 

But,  where  the  maker  of  a  bill,  intending 
to  cancel  it,  tore  it  and  threw  it  away  in 
such  a  way  that  it  was  afterward  picked  up 
by  a  third  person  and  so  pasted  together 
that  its  appearance  was  as  consistent  with 
its  having  been  divided  into  two,  for  the 
purpose  of  its  safer  transmission  by  the 
post,  as  with  its  having  been  torn  for  the 
purpose  of  annulling  it,  it  was' held,  in  Ing- 
ham V.  Primrose,  7  C.  B.  N.  S.  82,  that  it 
was  properly  a  question  for  the  jury  wheth- 
er the  bill  exhibited  appearances  which 
^would  have  led  a  man  of  ordinary  intelli- 
gence to  the  conclusion  that  it  had  l>een 
torn  for  the  latter  purpose. 

In  Eckert  v.  Cameron,  43  Pa.  120,  one 
who,  before  maturity,  had  discounted  a  note 
for  the  maker,  which  had  been  indorsed  by 
third  persons,  was  held  entitled  to  recover 
thereon  against  any  of  the  parties  thereto, 
although  as  a  matter  of  fact  the  note  had 
been  paid  upon  the  day  of  its  executinn, 
and  its  reissuance  by  the  maker  was  a  fraud 
upon  the  indorsers  and  without  their  au- 
thority. 

The  doctrine  that  negotiable  securities, 
although  stolen  from  the  true  owner,  will 
become  enforceable  in  the  hands  of  a  bona 
fide  purchaser  for  value,  without  notice, 
was  applied  in  Rockville  Nat.  Bank  v.  Citi- 
zens' Gaslight  Co.  72  Conn.  576,  45  Atl.  301, 
and  Ehrlich  v.  Jennings,  78  S.  C.  2G9,  58  S. 
E.  022,  to  bonds  issued  by  corporations, 
which  had  been  paid  before  maturity,  but 
had  not  been  canceled,  and  which  were  after- 
wards stolen  while  in  this  condititm  and  ne- 
gotiated to  bona  fide  purchasers  for  value, 
before  maturity.  These  cases  Were  distin- 
guished from  the  case  of  District  of  Colum- 
bia V.  Cornell,  130  U.  S.  655,  32  L.  ed.  1041, 
9  Sup.  Ct.  Rep.  094,  a  case  very  similar  as 
to  facts,  except  that  in  this  case  the  bonds 
that  were  paid  were  duly  marked  "canceled" 
across  their  face,  which  mark  was  removed 
by  the  thief  before  he  negotiated  them  to  a 
bona  fide  purchaser  for  value.  The  marking 
of  the  bonds  "canceled**  was  here  held  to 
be  a  suflTicient  destruction  of  them  to  make 
their  reissue  under  the  circumstances  of  no 
validity  as  against  the  maker. 


1908. 


VOSS  V.  CHAMBERLAIN. 


113 


the  back  of  the  notes  ^itfa  a  -waiver  of  de- 
mand, notice,  and  protest.  The  names  of 
defendants  were,  at  a  subsequent  time,  writ- 
ten by  them  under  the  name  of  "Green" 
followin<^  this  guaranty.  If  it  were  materia] 
to  determine  whether  defendants  indorsed 
the  notes  in  blank,  or  merely  joined  with 
Green  by  the  subsequent  act  in  guarantee- 
ing pa^-meut,  it  mi^^^it  be  difficult  to  say 
whether  they  became  blank  indorsers  or  on- 
ly guarantors.  But,  according  to  the  weight 
of  authority  and  the  recent  holding  of  this 
court,  the  signing  of  a  guaranty  of  payment 
combined  with  waiver  of  demand,  notice, 
and  protest  constitutes  the  signers  of  such 
an  indorsement  who  are  payees  of  the  note 
indorsers,  and  not  guarantors,  and,  as  no  in- 
dorsee is  named,  such  indorsement  is  a 
blank  indorsement,  and  the  subsequent  de- 
livery of  the  instrument  to  one  who  takes 
in  due  course  and  for  value  passes  title. 
German  American  Sav.  Bank  v.  Hanna,  124 
Iowa,  374,  100  N.  W.  57. 

In  determining  whether  the  Bank  of  Deni- 
Bon  became  a  holder  for  value,  it  is  not 
necessary  to  consider  the  conflict  in  author- 
ities as  to  whether  a  transfer  as  security 
for  a  pre-existing  debt  constitutes  the  trans- 
feree a  holder  for  value,  for  the  evidence 
shows  that  the  notes  were  delivered  to  the 
Bank  of  Denison  by  way  of  substitution  for 
other  collateral  which  was  surrendered  in 
the  same  transaction ;  and,  beyond  question, 
a  transferee  who  thus  takes  collateral  by 
way  of  substitution  for  other  collateral  sur- 
rendered becomes  a  holder  for  valuable  con- 
sideration. Park  Bank  v.  Watson,  42  N.  Y. 
490.  I  Am.  Rep.  573;  Greenwell  v.  Haydon, 
78  Ky.  332,  39  Am.  Rep.  234;  Cherry  v. 
Frost,  7  Lea,  1;  Sawyer  v.  Turpin,  91  U.  S. 
114,  23  L.  ed.  235;  1  Dan.  Neg.  Inst.  §  827. 
Since  the  adoption  in  this  state  of  the  ne- 
gotiable instruments  act  (Acts  29th  Gen. 
Aasem.  Laws  1902,  p.  86,  chap.  130),  there 
is  no  question,  however,  as.  to  a  holder  who 
takes  by  way  of  security  for  pre-existing 
indebtedness  being  a  holder  for  value.  By 
\  52  of  that  act  (Code  Supp.  1907,  §  3060a- 
52)  a  holder  in  due  course  must  be  a  hold- 
er "for  value,"  and  the  term  "value"  means 
valuable  consideration  (§  191),  and  by  §  25 
it  is  declared  that  "an  antecedent  or  pre- 
existing debt  constitutes  value."  In  no  view 
of  the  case,  therefore,  can  the  Bank  of  Denf- 
8on  be  said  not  to  have  been  a  holder  for 
value. 

In  this  connection,  it  is  contended,  how- 
ever, th.it,  as  the  value  of  the  collateral  sur- 
rendered when  the  notes  in  question  were  ac- 
cepted by  the  Bank  of  Denison  is  not  shown, 
the  bank  is  not  entitled  to  recover  becauRC, 
under  Code,  §  3070,  a  bona  fide  holder  for 
value  may  not  recover,  as  against  the  maker 
of  negotiable  paper,  a  greater  sum  than  the 
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holder  paid  for  the  instrument  if  it  has 
been  procured  by  fraud  upon  such  maker. 
This  section  evidently  has  reference,  how- 
ever, to  recovery  on  instruments  as  to  which 
the  maker  has  a  defense.  The  defendants  in 
this  action  were  not  the  makers  of  the 
notes  which  they  are  charged  with  having 
converted,  nor  are  they  sued  as  makers. 
There  is  no  contention  that  any  fraud  was 
perpetrated  upon  the  maker,  and  there  is  no 
occasion,  therefore,  to  limit  the  recovery  of 
plaintiff  to  the  amount  or  value  of  the  secu- 
rity surrendered  when  these  notes  were  ac- 
cepted by  way  of  substitution.  The  indebt- 
edness of  Green  to  the  Bank  of  Denison  ex- 
ceeds the  amount  of  this  collateral,  and 
plaintiff  is  entitled  to  recover,  therefore, 
if  at  all,  in  the  full  value  of  the  notes  con- 
verted. If  the  bank  was  holder  in  due  course 
and  free  from  defenses,  it  might  enforce 
payment  against  the  maker  of  the  notes  and 
the  defendants  as  indorsers  for  the  full 
amount  thereof.  See  negotiable  instruments 
act  (Acts  29th  Gen.  Assem.  Laws  1902, 
p.  87,  chap.  130),  §  67;  Code  Supp.  1907, 
§  3060a57.  And  the  amount  which  the  bank 
might  have  recovered  on  the  notes  had  they 
not  been  converted  by  the  defendants  would 
be  the  measure  of  recovery  against  defend- 
ants for  their  unlawful  conversion.  The 
main  contention  for  the  appellants  is  that 
Green  had  no  title  to  these  notes  when  he 
transferred  them  to  the  Bank  of  Denison, 
and  that  the  bank  could  not,  therefore,  ac- 
quire title  or  right  thereto  as  against  de- 
fendants, the  lawful  owners.  The  rule  in- 
voked is  that  applicable  to  personal  prop- 
erty in  general,  that  one  .who  has  such 
property  in  his  custody,  but  without  any 
title,  as,  for  instance,  a  thief  or  the  finder 
of  lost  goods,  cannot,  by  delivery  even  to  a 
purchaser  in  good  faith  and  for  value,  trans- 
fer title  which  will  be  valid  as  against  the 
real  owner,  who  has  not  by  any  act  of  his 
conferred  apparent  authority  to  transfer 
title  upon  the  one  who  has  such  apparent 
custody.  This  rule  is  applicable  not  only 
to  goods  and  chattels,  but  to  instruments 
quasi  negotiable  in  character,  representing 
property  and  intended  to  pass  for  it  by  de- 
livery, such  as  bills  of  lading.  Sha\y  v.  North 
Pennsylvania  R.  Co.  (Shaw  v.  Merchants' 
Nat.  Bank)  101  U.  S.  657,  25  L.  ed.  892; 
McMahon  v.  Sloan,  12  Pa.  220,  51  Am.  Dec. 
001.  But  to  this  rule  there  is  a  distinct 
and  universally  recognized  exception  in  case 
of  current  money  and  negotiable  instruments 
payable  to  bearer  or  indorsed  in  blank,  which 
d,re  considered  as  standing  for  and  represent- 
ing money,  coming  into  the  hands  of  a  hold- 
er in  due  course;  that  is,  before  maturity 
for  value  and  without  notice  of  defect  in  the 
title.  In  such  cases  the  title  of  the  holder 
is  not  dependent  upon  that  of  the  person 
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from  whom  the  money  or  instrument  is  oh- 
tained.  This  is,  as  said  by  Lord  Chief  Jus- 
tice Holt  in  Anonymous,  1  Salk.  126,  "by 
reason  of  the  course  of  trade  which  creates 
a  property  in  the  assignee  or  bearer,"  and 
this  reason  is  repeated  by  Lord  Mansfield  in 
Miller  v.  Race,  1  Burr,  452,  with  the  sug- 
gestion that  *'the  bearer  is  a  more  proper 
expression  than  assignee,"  and  with  the  more 
explicit  statement  with  reference  to  bank 
notes  payable  to  bearer  that  "they  are  not 
goods,  nor  securities,  nor  documents  for 
debts,  nor  are  so  esteemed,  but  are  treat- 
ed as  money,  as  cash  in  the  ordinary 
course  and  transaction  of  business  by  the 
general  consent  of  mankind,  which  gives 
them  the  credit  and  currency  of  money  to 
all  intents  and  purposes."  Lord  Mansfield 
in  the  later  case  of  Peacock  v.  Rhodes,  2 
Dougl.  K.  B.  633,  stated  the  law  to  be  "set- 
tled that  a  holder  coming  fairly  by  a  bill  or 
note  has  nothing  to  do  with  the  transaction 
between  the  original  parties;"  and  he  con- 
tinues: "I  see  no  difference  between  a  note 
indorsed  blank  and  one  payable  to  bearer. 
They  both  go  by  delivery,  and  possession 
proves  property  in  both  cases.**  And  he 
adds,  with  reference  to  the  particular  case 
under  consideration,  that,  as  the  jury  had 
found  that  the  bill  indorsed  in  blank  on 
which  action  was  brought  by  a  holder  tak- 
ing by  delivery  was  received  in  course  of 
trade,  the  case  was  clear  that  the  holder 
could  recover,  although  it  had  been  stolen 
from  a  previous  holder.  In  Miller  v.  Race, 
supra.  Lord  Mansfield  further  explains  the 
rule  with  reference  to  bank  bills  payable  to 
bearer,  in  answer  to  the  suggestion  that  it 
was  based  on  the  lack  of  earmarks,  which 
would  limit  it  to  money.  "'Tis  pity  that 
reporters  sometimes  catch  at  quaint  expres- 
sions that  may  happen  to  be  dropped  at  the 
bar  or  bench,  and  mistake  their  meaning.  It 
has  been  quaintly  said  that  the  reason  why 
money  cannot  be  followed  is  because  it  has 
no  earmark;  but  this  is  not  true.  The  true 
reason  is  upon  account  of  the  currency  of  it. 
It  cannot  be  recovered  after  it  has  passed  in 
currency.  So  in  case  of  money  stolen  the 
true  owner  cannot  recover  it  after  it  has 
been  paid  away  fairly  and  honestly  upon  a 
valuable  and  bona  fide  consideration;  but, 
before  money  has  passed  in  currency,  an  ac- 
tion may  be  brought  for  the  money  itself." 
This  reasoning  of  Lord  Mansfield  has  re- 
ceived unqualified  approval  both  as  to  money 
and  as  to  negotiable  instriunents  payable  to 
bearer  or  indorsed  in  blank.  In  Salt  us  v. 
Everett,  20  Wend.  267,  277,  32  Am.  Dec. 
541,  it  is  said:  "A  long  series  of  decisions, 
beginning  with  Miller  v.  Race,  1  Burr,  452, 
has  now  settled  the  law  that  possession  of 
such  paper  is  presumptive  proof  of  property, 
and  that  he  who  received  it  in  the  course 
19  L.R.A.(N.S.) 


of  trade  for  a  fair  consideration,  without 
any  reason  for  just  suspicion,  can  hold  it 
against  the  true  owner,  and  recover  on  it 
against  the  drawer,  maker,  and  other  par- 
ties, even  if  the  paper  had  been  stolen  from 
or  lost  by  the  former  holder;  such  former 
holder  retaining  all  his  original  rights  only 
against  the  thief  or  the  finder,  or  whoever 
received  the  paper  from  them  under  sus- 
picious circumstances."  See  also  Murray  v. 
Lardner,  2  Wall.  110,  118,  17  L.  ed.  867,  858 ; 
Tucker  v.  New  Hampshire  Sav.  Bank,  58  N. 
H.  83,  42  Am.  Rep.  580;  2  Randolph  Com. 
Paper,  2d  ed.  §  736;  1  Dan.  Neg.  Inst. 
§§  663,  720.  If  the  bank  took  these  notes 
in  due  course  of  business,  its  title  was  not 
affected  by  the  fact  that  Green  unlawfully 
abstracted  them  from  the  possession  of  de- 
fendants. Wheeler  v.  Guild,  20  Pick.  545, 
32  Am.  Dec.  231;  Greenwell  v.  Haydon,  78 
Ky.  332,  39  Am.  Rep.  234;  Negotiable  In- 
struments Act  <Acts  29th  Gen.  Assem. 
[Laws  1902,  pp.  86,  87]  chap.  130)  §§  56, 
57;  Code  Supp.  1907,  §  3060a56,  57. 

It  is  argued,  however,  that  plaintiff  did 
not  show  the  Bank  of  Denison  to  be  a  holder 
in  due  course,  because  there  was  no  com- 
petent evidence  with  reference  to  one  of  the 
owners  of  the  bank  that  he  had  no  notice  of 
the  want  of  right  or  authority  on  the  part 
of  Green  to  transfer  the  notes  by  delivery, 
and  counsel  rely  upon  cases  of  which  Mc- 
Night  V.  Parsons,  136  Iowa,  390, 113  N.  W. 
858,  and  Keegan  v.  Rock,  128  Iowa,  39.  102 
N.  W.  805,  are  examples,  holding  that,  as 
against  a  defense  by  the  maker  that  the 
instrument  was  procured  and  negotiated 
through  fraud  or  in  breach  of  trust,  the 
holder  must  affirmatively  establish  want  of 
notice.  But  the  cases  thus  relied  upon  are 
those  in  which  it  is  held  that,  by  reason  of 
defective  execution  of  the  instrument  it- 
self or  lack  of  assent  on  the  part  of  the  per- 
son sought  to  be  charged  as  maker,  it  has 
not  become  a  negotiable  instrument  to  which 
the  rules  relating  to  indorsement  and  trans- 
fer are  applicable.  No  such  question  arises 
in  this  case.  The  notes  were  fully  executed 
and  delivered  as  negotiable  instruments  to 
the  defendants,  and  as  such  were  held  by 
them  when  they  were  abstracted  from  the 
possession  of  defendant  Chamberlain  and  de- 
livered by  Green  to  the  bank.  The  author- 
ities already  cited  expressly  negative  any 
obligation  on  the  part  of  the  holder  to  prove 
diligence  in  ascertaining  the  right  of  the 
person  in  actual  possession  purporting  to 
transfer  title,  and  charge  the  holder  with 
the  defective  title  of  the  person  making  the 
transfer  only  where  bad  faith  is  shown.  In 
the  United  States  there  has  been  a  con- 
tinuing conflict  of  authority  on  this  ques- 
tion. See  2  Randolph,  Com.  Paper,  §§  996- 
1001;  2  Dan.  Neg.  Inst.  §  1680.     This  un- 
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certainty  in  the  law  has  been  remedied  by 
the  adoption  in  this  state  of  the  negotiable 
instruments  act  by  which  it  is  provided,  in 
§59  (Code  Supp.  1907,  §  3060a59),  as  fol- 
lows: "Every  holder  is  deemed  prima  facie 
to  be  a  holder  in  due  course ;  but,  when  it  is 
shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective,  the 
burden  is  on  the  holder  to  prove  that  he,  or 
some  person  under  whom  he  claims,  acquired 
the  title  as  a  holder  in  due  course.  But  the 
last-mentioned  rule  does  not  apply  in  favor 
of  a  party  who  became  bound  on  the  in- 
strument prior  to  the  acquisition  of  such  de- 
fective title."  Defendants  cannot,  therefore, 
overcome  the  presumption  that  the  Bank  of 
Denison  became  the  holder  of  the  notes  in 
due  course — that  is,  without  notice — ^by 
showing  that  the  title  of  Green  to  such  notes 
was  defective.  In  other  words,  to  defeat  the 
title  of  the  bank,  defendants  have  the  burden 
of  proving  want  of  good  faith  on  the  part 
of  the  bank  in  accepting  the  notes  from 
Green. 

A  rule  often  applied  in  deciding  a  con- 
troversy like  this,  between  a  holder  of  ne- 
gotiable paper  and  a  party  who  has  given 
it  apparent  validity  in  the  hands  of  one 
transferring  it  without  right,  is  that,  when 
one  of  two  innocent  persons  must  suffer  by 
reason  of  the  wrongful  act  of  a  third  party, 
that  one  must  bear  the  loss  who  made  it 
possible  for  the  third  party  to  commit  the 
wrong.  It  is  not  always  easy  to  say  wheth- 
er, in  a  particular  case,  the  one  upon  whom 
it  is  sought  to  cast  the  responsibility  un- 
der this  rule  has  done  an  act  such  as  to 
charge  him  for  the  wrongdoing  of  another 
who  has  proceeded  without  legal  authority; 
but  the  case  before  us  is  one  coming  well 
within  the  rule  as  often  applied.  The  de- 
fendants held  these  notes  payable  to  the 
order  of  Green  and  themselves  and  indorsed 
by  Green.  In  this  condition  the  notes  could 
not  have  been  put  in  circulation  so  as  to 
come  into  the  hands  of  a  holder  in  due 
course  without  notice.  Defendants  inten- 
tionally indorsed  the  notes  with  the  pur- 
pose that  they  should  be  negotiated,  and, 
although  this  purpose  was  not  at  the  time 
carried  out,  they  left  the  notes  in  this  con- 
dition, apparently  indorsed  for  negotiation 
and  transfer  by  delivery,  in  the  custody  of 
the  Exchange  Bank  of  which  Green  was  the 
owner  and  manager.  By  this  act  of  placing 
the  notes  within  the  control  of  Green,  they 
enabled  him  to  make  a  transfer  of  them 
by  delivery  as  owner,  and  to  put  the  Bank 
of  Denison  in  such  condition  as  to  suffer  a 
loss  without  any  fault  on  its  part  if  the  ap- 
parent title  acquired  by  it  from  Green 
should  be  held  defective.  It  has  often 
been  lieU  that,  under  such  circumstances, 
the  ri{?IitA  of  the  holder  are  superior  to  those 
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of  the  previous  party  who  has  made  the 
transfer  of  the  instrument  practicable.  Em- 
erson v.  Crocker,  6  N.  H.  160;  Tucker  v. 
New  Hampshire  Sav.  Bank,  58  N.  H.  83,  42 
Am.  Rep.  580;  Cherry  v.  Frost,  7  Lea,  1. 
A  motion  of  appellants  submitted  with  the 
case  to  strike  appellee's  additional  abstract 
from  the  files  is  overruled. 
The  judgment  is  affirmed. 


IOWA  SUPREME  COURT. 

IOWA   DRUG   COMPANY 

v. 

WEBB  SOUERS. 

(—  Iowa,  — ,  117  N.  W.  300.) 

Corporate     contract  —  execution  —  rec- 
ord. 

1.  Communication  by  one  employed  as 
manager  of  a  corporation,  to  its  directors, 
of  acceptance  of  a  proposition  contained  in 
its  duly  adopted  resolution,  that,  in  case 
of  his  inability  to  dispose  of  his  private 
business,  the  corporation  purchase  it  for  a 
certain  sum  at  any  time  before  a  certain 
date,  is  sufficient  to  constitute  a  sale  with- 
out the  necessity  of  entering  the  fact  of 
the  acceptance  in  the  records  of  the  corpo- 
ration. 

Evidence  —  corporate  action. 

2.  Parol  evidence  is  admissible  to  show 
formal  action  by  the  directors  of  a  corpo- 
ration upon  a  proposition  which  came  be- 
fore them. 

Corporation  —  ultra  vires  —  repudia- 
tion. 

3.  A  corporation  organized  to  transact 
a  wholesale  drug  business,  with  power  to 
purchase    such    personal    property    as    may 


Ciise  Note.  —  Right  of  corporation  IN 
ttelf  to  complain  that  property  pur^ 
chased  hy  it  ums  of  less  value  than 
the  stock,  issued  in  exchange  therC" 
for,  in  the  absence  of  €ictual  fraud. 

Although  the  fundamental  question  in- 
volved in  the  decision  of  the  case  reported, 
that  a  corporation  cannot,  in  the  absence  of 
fraud,  maintain  an  action  to  cancel  shares 
of  stock  issued  in  exchange  for  property, 
upon  the  ground  that  the  property  was  not 
actually  worth  the  valuation  placed  upon  it, 
is  presented  in  a  rather  unusual  form,  the 
rule  that  a  corporation  issuing  stock  as  fully 
paid  by  transfer  of  property  cannot  there- 
after treat  it  as  partly  paid,  is  well  estab- 
lished by  decisions  of  various  kinds,  of  which 
perhaps  the  most  numerous  are  those  in 
which  the  right  of  the  corporation  to  levy 
assessments  on  stock  so  issued  has  been  de- 
nied. See  Scovill  v.  Thayer,  105  U.  S.  153, 
26  L.  ed.  973 ;  Dickerman  v.  Northern  Trust 
Co.  176  U.  S.  181,  46  L.  ed.  423;  Northern 
Trust  Co.  V.  Columbia  Straw-Paper  Co.  75 
I  Fed.  936,  affirmed  in  26  C.  C.  A.  649,  53  U. 
S.  App.  270,  80  Fed.  450;   Great  Western 
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be  deemed  advisable  in  the  conduct  of  said 
business,  cannot  repudiate  a  consummated 
purchase  by  its  directors  of  the  retail  drug 
business  of  a  person  whose  services  they 
desired  to  secure  as  manager,  after  the 
value  of  such  business  has  been  destroyed. 
Same  —  stock      subscription  —  payment 

in  property. 

4.  The  trust-fund  doctrine,  requiring  one 
paying  for  corporate  stock  in  property  to 
show  that  the  property  was  actually  worth 
the  value  of  the  stock,  has  no  application 
as  between  the  corporation  itself  and  the 
stockholder  who  has  received  nis  stock  in 
exchange  for  property  surrendered  at  an 
agreed  valuation. 


Action  —  cancelation  of  stoclE  subscrip- 
tion —  subscriber's  rlglits. 
6.  An  action  by  a  corporation  to  cancel 
stock  on  account  of  overvaluation  of  the 
property  for  which  it  was  issued  is  not  for 
the  benefit  of  other  stockholders,  so  as  to 
permit  an  adjustment  in  it  of  their  griev- 
ances for  being  induced  to  invest  money  in 
the  enterprise   through  fraud. 

(July  9,  1908.) 

CROSS -APPEALS   from  a  docroe   of  the 
District  Court  for  Polk  County   in  an 
action  brought  to  cancel  shares  of  stock  in 


Min.  k  Mfg.  Co.  v.  Harris,  63  C.  C.  A.  61, 
128  Fed.  321,  affirmed  in  198  U.  S.  661,  49 
L.  ed.  1163,  26  Sup.  Ct.  Rep.  770;  Gillin  v. 
Sawyer,  93  Me.  151,  44  Atl.  677;  Thompson 
v.  Knight,  74  App.  Div.  316,  77  N.  Y.  Supp. 
599  (even  though  the  corporation  law  pro- 
hibited the  issuance  of  stock  for  less  than 
par  value) ;  Orton  v.  Edson  Reduction  Ma- 
chinery Co.  6  Ohio  C.  C.  N.  S.  640;  San 
Antonio  Street  R.  Co.  v.  Adams  (Tex.  Civ. 
App.)  25  S.  W.  639,  reversed  on  other 
grounds  in  87  Tex.  125,  26  S.  W.  1040;  26 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  842,  843. 

It  is  also  uniformly  held  that  the  corpora- 
tion cannot  refuse  to  deliver  such  stock  or  to 
recognize  it  as  valid. 

Thus,  in  Arapahoe  Cattle  &  Land  Co.  v. 
Stevens,  13  Colo.  634,  22  Pac.  823,  it  was 
held  that,  where  an  agreement  to  compensate 
one  for  his  services  in  securing  a  loan,  by 
issuing  to  him  stock  of  the  face  value  of  one 
third  of  the  amount  of  the  loan,  was  entered 
into  in  good  faith,  the  fact  that  the  result 
showed  that  the  price  agreed  to  be  paid  for 
such  service  was  extravagant,  of  itself  fur- 
nished no  ground  for  releasing  the  company 
from  its  contract;  the  court  saying:  "We 
think  the  company  might  lawfully  have 
agreed  to  pay  him  a  similar  amount  in  cash 
for  his  services,  and  we  know  of  no  reason 
why  the  contract  to  pay  for  such  services  in 
the  capital  stock  of  the  company  should  not 
be  enforced;  particularly  as  no  claim  is 
made  that  any  other  creditor  would  be  in  the 
least  prejudiced  thereby." 

And  in  Protection  L.  Ins.  Co.  v.  Osgood,  93 
111.  69,  it  was  held  that  a  corporation  could 
not  lawfully  refuse  to  transfer,  on  its  books, 
shares  of  stock  purchased  from  one  to  whom 
they  were  issued  in  exchange  for  securities 
in  good  faith,  upon  the  ground  that  such  se- 
curities had  subsequently  turned  out  to  be 
of  little  or  no  value. 

In  Roll  V.  St.  Louis  &  C.  Smelting  &  Min. 
Co.  62  Mo.  App.  60,  an  action  to  compel  a 
corporation  to  issue  new  certificates  for 
stock  issued  originally  to  plaintiff's  assignor, 
or  to  pay  him  the  value  thereof,  it  is  said 
that  the  question  whether  the  shares  which 
had  been  issued  in  exchange  for  property 
were  issued  for  full  value  was  entitled  to  no 
consideration. 

In  Wells  V.  Green  Bay  &  M.  Canal  Co.  90 
Wis.  442,  64  N.  W.  69,  an  action  against  the 
corporation  to  compel  the  delivery  of  stock, 
19L.R^.(N.S.) 


it  was  held  that  the  conveyance  of  property 
to  the  company  Vas  a  sufficient  consider- 
ation, as  between  the  stockholders  and  the 
corporation,  for  the  issue  of  the  stock  as 
fully  paid. 

Other  cases  recognizing  the  rtile  that  the 
corporation  itself  is  bound  by  its  contract 
whereby  it  has  acquired  property  in  ex- 
change for  stock  are:  Higgins  ▼.  Lansingh, 
164  111.  301,  40  N.  E.  364,  in  which  the  is- 
suance of  stock  in  exchange  for  an  equity 
of  redemption  in  property  covered  by  a  mort- 
gage exceeding  its  value  was  held  valid  as  to 
the  corporation  itself,  there  being  no  decep- 
tion or  concealment;  Parmelee  v.  Price,  208 
111.  644,  70  N.  E.  725,  in  which  it  is  said 
that,  while  a  transaction  in  which  stock 
was  paid  for  property  fraudulently  over- 
valued was  voidable  as  to  creditors  or  other 
stockholders  prejudiced  thereby,  it  was  bind- 
ing upon  the  corporation;  Hill  v.  Atoka  (oal 
&  Min.  Co.  124  Mo.  153,  25  S.  W.  926,  32  S. 
W.  Ill,  in  which  it  was  said  that,  when  a 
corporation  issues  stock  as  fully  paid,  it 
cannot  afterwards  assert  the  contrary, 
though  only  a  small  percentage  of  the  value 
was  in  fact  paid;  Goodnow  v.  American 
Writing  Paper  Co.  (N.  J.  Ch.)  66  Atl.  607, 
an  action  to  enjoin  the  payment  of  a  divi- 
dend on  stock  issued  for  property  purchased, 
upon  the  ground  that,  the  property  being 
overvalued,  there  can  be  no  net  profits  or 
surplus  from  which  dividends  can  be  paid, 
unless  the  impairment  of  the  capital, 
caused  by  the  overvaluation,  has  been  sup- 
plied, in  which  it  was  held  that  a  contract 
between  a  corporation  and  its  stockholders, 
that  the  stock  issued  to  them  is  fully  paid 
and  not  subject  to  further  call,  is,  in  the 
absence  of  fraud  affecting  other  stockholders, 
binding  upon  the  company  and  its  stockhold- 
ers, although  subject  to  attack  by  creditors ; 
Boardman  v.  Keystone  Standard  Watch  Co. 
8  Lane.  L.  Rev.  26,  in  which  it  is  said  that 
a  sale  to  a  corporation  of  property  in  ex- 
change for  its  capital  stock  cannot  be  set 
aside  in  the  absence  of  fraud,  on  the  ground 
that  the  value  of  such  property  was  not 
equal  to  the  value  of  the  stock ;  and  Jenkins 
v.  Bradley,  104  Wis.  640,  80  N.  W.  1026,  in 
which  it  was  held  that,  where  stock  was  is- 
sued in  exchange  for  an  interest  in  land  be- 
lieved to  be  much  greater  than  it  subsequent- 
ly proved,  the  consideration  for  such  stock 
did  not  entirely  fail. 
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the  plaintiff  corporation;  plaintiff  appealing 
from  BO  much  of  the  decree  as  refused  it  the 
full  measure  of  relief  demanded;  and  de- 
fendant appealin«r  from  so  much  as  canceled 
a  portion  of  his  stock.  Reversed  on  defend- 
ant's appeal. 

Action  in  equity  to  cancel  shares  of  stock 
held  by  the  defendant  in  the  plaintiff  com- 
pany. Decree  for  plaintiff.  Defendant  ap- 
peals. There  is  also  an  appeal  by  plaintiff 
on  the  ground  that  the  decree  entered  in  its 
favor  does  not  give  to  it  the  full  measure 
of  the  relief  to  which  it  is  entitled.  The  de- 
fendant, having  first  appealed,  will  be  treat- 
ed as  appellant. 
Messrs.  Brown  &  Dille,  for  plaintiff: 
The  corporate  records  do  not  disclose  a 
sale,  and  these  records  cannot  be  disputed 
except  where  the  evidence  of  the  matter 
sought  to  be  interpolated  into  the  record  is 
clear,  satisfactory,  and  convincing.* 

Hawkshaw  v.  Supreme  Lodge,  K.  H.  29 
Fed.  770;  Metropolitan  Elev.  R.  Co.  v.  Man- 
hattan R.  Co.  11  Daly,  373. 

A  written  instrument  was  necessary  to 
the  sale. 

Herrington  v.  District  Twp.  47  Iowa,  13; 
Toung  y.  Blackhawk  County,  66  Iowa,  464, 
23  N.  W.  923;  Baldwin  v.  Canfield,  26  Minn. 
43,  1  N.  W.  270;  First  Nat.  Bank  v.  Drake, 
35  Kan.  564,  57  Am.  Rep.  193,  11  Pac.  445; 
3  Clark  &  M.  Priv.  Corp.  p.  2074. 

The  transaction  was  a  fraud  on  the  bona 
fide  subscribers  of  stock. 

Hinkley  v.  Sac  Oil  &  Pipe  Line  Co.  132 
Iowa,  396,  119  Am.  St.  Rep.  664,  107  N.  W. 
629;  Hallam  v.  Indianola  Hotel  Co.  56  Iowa, 
180,  9  N.  W.  Ill ;  Yale  Gas  Stove  Co.  v.  Wil- 
cox, 64  Conn.  101,  25  L.R.A.  90,  42  Am.  St. 
Rep.  159,  29  Atl.  303;  Teachout  v.  Van 
Hoesen,  76  Iowa,  113,  14  Am.  St.  Rep.  206, 
40  X.  W.  96;  Osgood  v.  King,  42  Iowa,  478; 
Jackson  v.  Traer,  64  Iowa,  479,  52  Am.  Rep. 
449.  20  N.  W.  764;  Flinn  v.  Bagley,  7  Fed. 
783;  White  Mountains  R.  Co.  v.  Eastman, 
34  N.  H.  124;  Coit  v.  North  Carolina  Gold 
Amalgamating  Co.  119  U.  S.  343,  30  L.  ed. 
420,  7  Sup.  Ct.  Rep.  231;  Camden  v.  Stuart. 
144  U.  S.  104,  36  L.  ed.  363,  12  Sup.  Ct. 
Rep.  585;  Coleman  v.  Howe,  154  111.  458,  45 
Am.  St.  Rep.  133,  39  N.  E.  727;  Oliphant  v. 
Woodburn  Coal  k  Min.  Co.  63  Iowa,  338,  19 
X.  W.  212;  10  Cyc.  Law  &  Proc.  p.  795; 
Forcum  v.  Montezuma  Independent  Dist.  99 
Iowa,  439,  68  N.  W.  802;  Independent  School 
Dist.  No.  6  v.  Wirtner,  85  Iowa,  387,  52  N. 
E.  243;  Rice  v.  Plymouth  County,  43  Iowa, 
136;  Cook  v.  Independent  School  Dist.  40 
Iowa,  444;  Gambrell  v.  Lenox  Dist.  Twp.  54 
Iowa,  417,  6  N.  W.  693;  Eden  Independent 
Dist.  v.  Rhodes,  88  Iowa,  677,  56  N.  W.  524; 
Independent  School  Dist.  v.  Hubbard,  110 
Iowa,  69,  80  Am.  St.  Rep.  271,  81  N.  W. 
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241;  Tracy  v.  Guthrie  County  Agri.  Soc. 
47  Iowa,  27. 

Messrs.   Read   &  Read,   for   defendant: 

Parol  evidence  is  admissible  to  show  the 
minutes  of  the  proceedings  of  a  corporation 
not  preserved  or  recorde<^. 

Zalesky  v.  Iowa  State  Ins.  Co.  102  Iowa, 
512,  70  N.  W.  187,  71  N.  W.  433;  Selley  v. 
American  Lubricator  Co.  119  Iowa,  591,  93 
N.  W.  590;  German  Ins.  Co.  v.  Independent 
School  Dist.  25  C.  C.  A.  492,  49  U.  S.  App. 
271,  80  Fed.  366;  Bank  of  United  States  v. 
Dandridge,  12  Wheat.  64,  6  L.  ed.  552;  2 
Cook,  Corp.  4th  ed.  §  714,  p.  1499. 

The  shares  of  stock  were  issued  on  an 
agreed  valuation  of  the  property,  and,  there 
being  no  actual  fraud,  the  corporation  itself 
is  estopped  from  denying  its  value. 

State  Trust  Co.  v.  Turner,  111  Iowa,  664, 
53  L.R.A.  136,  82  N.  W.  1029;  Esgen  v. 
Smith,  113  Iowa,  25,  84  N.  W.  954;  1  Cook, 
Corp.  4th  ed.  §  38;  Scoviil  v.  Thayer,  105 
U.  S.  143,  26  L.  ed.  968;  First  Nat.  Bank  v. 
Gust  in  Minerva  Consol.  Min.  Co.  42  Minn. 
327,  6  L.RJV.  676,  18  Am.  St.  Rep.  510,  44 
N.  W.  198;  Krohn  v.  Williamson,  62  Fed. 
869, 13  C.  C.  A.  668,  31  U.  S.  App.  326,  66 
Fed.  655;  Northern  Trust  Co.  v.  Columbia 
Straw-Paper  Co.  75  Fed.  936;  John  R. 
Proctor  Land  Co.  v.  Cooke,  103  Ky.  96,  44 
S.  W.  391;  Bank  of  Ft.  Madison  v.  Alden, 
129  U.  S.  372,  32  L.  ed.  725,  9  Sup.  a.  Rep. 
332. 

The  plaintiff  is  estopped  from  denying  the 
validity  of  the  purchase,  it  having  ratified 
the  action  of  its  board  of  directors  and  its 
officers  in  purchasing  and  taking  over  de- 
fendant's business. 

Moore  v.  First  Ruthven  Circuit  M.  E. 
Church,  117  Iowa,  33,  90  N.  W.  492;  Watts 
V.  Ek^uitable  Mut.  Life  Asso.  Ill  Iowa,  90, 
82  N.  W.  441;  Church  v.  Johnson,  93  Iowa, 
545,  61  N.  W.  916;  Field  v.  Eastern  Bldg. 
&  L.  Asso.  117  Iowa,  185,  90  N.  W.  717; 
Beach  v.  Wakefield,  107  Iowa,  667,  70  N.  W. 
688,  78  N.  W.  197;  Haney  &  C.  Mfg.  Co.  v. 
Adaza  Co-op.  Creamery  Co.  108  Iowa,  320, 
79  N.  W.  79;  Lull  v.  Anamosa  Nat.  Bank, 
110  Iowa,  537,  81  N.  W.  784. 

McClain,  J.,  delivered  the  opinion  of 
the  court: 

In  February  or  March,  1903,  the  defendant 
associated  with  himself  a  few  other  persons 
in  promoting  the  organization  of  a  whole- 
sale drug  company  to  carry  on  business  in 
Des  Moines,  which,  as  subsequently  legally 
organized,  became  the  plaintiff  company. 
On  August  26th  following,  there  was  a  meet- 
ing of  the  board  of  directors  of  the  plain- 
tiff company,  then  duly  organized,  at  which 
defendant,  as  president,  and  directors 
Brown,  Wilcoxen,  and  Steelsmith  were 
present.     At  thia  meetins  there  were  some 
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resignations  of  officers  and  directors,  and 
the  vacancies  thus  created  were  filled,  so 
that  from  this  date  until  March  13,  1905, 
the  persons  above  named  and  Connell  and 
^awson  constituted  the  board,  the  officers 
of  the  board  bein^  the  defendant,  president 
and  treasurer,  Rawson,  vice  president,  and 
Connell,  secretary.  The  defendant  had  been 
for  many  years  engaged  in  the  retail  drug 
business  in  Des  Moines,  and,  at  the  date  of 
the  meeting  of  directors  above  referred  to, 
owned  and  was  conducting  a  retail  drug 
store.  On  August  27,  1903,  at  an  adjourned 
meting  of  the  board  of  directors,  at  which 
all  the  officers  and  directors  were  present,  a 
resolution  was  passed  and  duly  recorded,  re- 
citing that,  as  the  affairs  of  the  company 
required  the  immediate  personal  attention  of 
at  least  one  person  at  that  time,  and  the 
conditions  were  such  that  no  one  but  the 
president  of  the  company  was  available  for 
this  purpose,  and  the  defendant,  as  presi- 
dent of  the  company,  was  willing  to  assume 
immediate  personal  charge  of  its  business, 
provided  he  could  dispose  of  or  make  some 
personal  arangement  in  regard  to  his  re- 
tail business,  he  was  employed  as  manager, 
to  act  in  such  capacity  from  and  after  the 
10th  day  of  September,  1903,  until  the  com- 
pany was  ready  for  business,  at  a  compensa- 
tion of  $250  per  month,  on  condition  that  he 
give  his  whole  time  and  undivided  attention 
to  the  business;  and  that,  in  case  he  did 
not  sell  and  dispose  of  his  retail  business  to 
any  other  person,  the  company  purchase  his 
stock,  fixtures,  and  business  for  the  sum  of 
$9,000,  at  any  time  on  or  before  December 
1,  1903,  with  the  further  recital  that  "the 
invoice  price  of  said  stock  and  fixtures  is 
about  $11,850."  The  record  further  recites 
that  defendant  accepted  such  employment, 
and  would  engage  some  person  to  manage 
his  retail  business  until  he  could  dispose  of 
it,  or  the  company  saw  fit  to  purchase  at  the 
price  named,  which  amount  he  would  be 
willing  to  accept  if  sold  to  the  company.  At 
the  next  meeting  of  the  directors,  on 
October  2,  1903,  at  which  all  the  officers  and 
directors,  except  director  Brown,  were 
present,  by-laws  were  adopted  fixing  the 
duties  of  officers,  and  defendant  was  unani- 
mously elected  manager,  Rawson  assistant 
manager,  and  Connell  credit  man  and  head 
bookkeeper,  and  contracts  with  these 
persons  for  employment  for  definite  periods, 
at  fixed  salaries,  were  provided  for;  it  being 
expressly  recited  that,  whereas  defendant 
''has  been  elected  business  manager,  and  as 
heretofore  on  resolution  of  this  board  has 
been  devoting  his  time  and  attention  to  the 
business  of  the  company  at  the  compen- 
sation fixed  at  $250  per  month,  therefore 
be  it  resolved  that  said  employment,  at  the 
salary  of  $250  per  month,  be  discontinued  on 
19  L.Rj^.(N.S.) 


the  3l8t  day  of  December,  1903.  That  the 
president  and  secretary  of  this  company  be 
and  are  hereby  authorized  and  directed  that, 
in  case  said  Webb  Souers  phall  purchase  and 
pay  for  capital  stock  of  this  company  in  the 
amount  of  $14,000,  and  shall  agree  to  devote 
his  entire  time  and  attention  to  the  busi- 
ness of  this  company,  as  provided  in  the  by- 
laws, to  enter  into  a  written  contract  with 
said  Webb  Souers  as  business  manager  for  a 
period  of  five  years  from  and  after  January 
1,  1904,  at  a  compensation  of  $3,500  per 
annum,  payable  monthly,  and  upon  such 
other  terms  and  conditions  as  may  1  'i 
mutually  agreed  upon  for  the  best  interests 
of  the  company."  At  the  next  meeting  of 
the  board,  held  on  October  8,  1903,  at  which 
all  the  members  of  the  board  except  Steel - 
smith  were  present,  the  minutes  of  the 
previous  meeting  were  read  and  approved, 
and  the  board  approved  a  contract  sub- 
mitted, with  defendant  as  general  manager. 
It  appears  otherwise  without  controversy 
that  the  defendant  subscribed  and  received 
certificates  for  $15,000  of  the  stock  of  the 
company,  and  paid  therefor  $6,000  in  cash, 
with  the  understanding  that  the  balance  of 
his  stock  was  fully  paid  for  by  the  sale  to 
the  company  of  his  retail  business,  including 
the  stock  and  fixtures,  at  $9,000. 

The  plaintiff  seeks  in  this  action  to  have 
canceled  defendant's  stock  in  the  company 
to  the  extent  of  $7,367.62  as  unpaid  for,  the 
contention  being  that  the  sale  of  defendant's 
retail  business,  including  the  stock  and  fix- 
tures, to  the  plaintiff  company,  had  never 
been  consummated.  The  lower  court  found 
that,  although  defendant  had  turned  over 
to  the  plaintiff  company  in  payment  of  his 
stock,  in  addition  to  the  $6,000  paid  in  cash, 
the  further  sum  of  about  $3,000  as  the  pro- 
ceeds of  the  sale  by  him  of  his  stock  of 
fixtures,  and  had  delivered  to  plaintiff  un- 
sold portions  of  said  stock,  the  value  of  the 
stock  so  turned  over  fell  short  by  $3,000  in 
value  of  the  balance  of  his  subscription,  and 
ordered  the  cancelation  of  $3,000  in  value  of 
the  stock  in  plaintiff  company  held  by  him. 
On  defendant's  appeal,  it  is  contended  that 
defendant's  stock  was  fully  paid  for,  and 
that  the  court  erred  in  canceling  any  portion 
thereof;  while  on  plaintiff's  appeal  it  is  con- 
tended that  the  court  should  have  canceled 
$9,000  of  value  of  the  stock  held  by  defend- 
ant, upon  the  return  by  plaintiff  to  defend- 
ant of  the  proceeds  of  defendant's  retail 
stock,  so  far  as  the  same  should  be  found  to 
have  been  received  by  plaintiff,  and  such 
portions  of  such  retail  stock  as  still  re- 
mained in  plaintiff's  custody  or  possession. 
It  is  apparent  that  the  controversy  between 
the  parties  relates  to  the  fact  as  to  whether 
defendant's  retail  business,  including  the 
stock  and  fixtures^  was  sold  to  the  plaintiff 
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for  $9,000,  and  whether,  if  not  sold  to  plain- 
tiff for  cash,  it  was  exchanged  in  payment 
for  $9,000  stock  subscription  to  the  plain- 
tiff, and  being  of  less  value  than  that  at 
which  it  was  thus  exchanged,  plaintiff  is 
entitled  to  have  the  entire  subscription  for 
$9,000  in  stock  canceled,  or  to  have  an 
amoant  of  stock  canceled  corresponding  to 
the  shortage  in  value  of  the  retail  business, 
including  the  stock  and  fixtures  which  had 
heen  transferred,  or  attempted  to  be  trans- 
ferred, to  the  plaintiff  in  exchange  for  stock 
in  the  plaintiff  company.  The  principal  con- 
tention for  appellee  is  that  no  sale  of  de- 
fendant's retail  business,  including  stock 
and  fixtures,  was  ever  ma^e  to  the  plain- 
tiff company,  and,  if  such  sale  was  in  fact 
attempted  to  be  made  through  the  action 
of  plaintiff's  board  of  directors,  such  sale 
was  ultra  vires  and  void. 

It  is  conceded  that  the  recorded  resolution 
of  August  27  th  did  not  effect  a  consummated 
sale,  for  it  remained  optional  with  the  de- 
fendant to  turn  over  his  retail  business  to 
the  company,  or  to  dispose  of  it  as  his  own 
property  if  he  should  see  fit.    But  we  think 
that  the  resolution  bound  the  plaintiff  com- 
pany to   accept  defendant's  retail  business 
at  any  time  before  December  1st  if  the  de- 
fendant should  elect  to  dispose  of  it  to  the 
company  at  that  agreed  price,  and  that,  if 
defendant  did  so  elect,  and  advise  the  direct- 
ors of   such  election,  then  the  defendant's 
retail  business  became  the  property  of  plain- 
tiff company,  unless  the  transaction  was  in- 
valid for  want  of  authority  on  the  part  of 
the  board  of  directors  to  consummate  such 
a  contract  of  sale.    It  is  conceded  that  the 
records  of  the  board  of  directors  do  not  show 
the  acceptance  by  the  company  of  defend- 
ant's  retail   business   in   pursuance   of   the 
resolution   of   August   27th.     But   this   we 
think  was  not  necessary  in  order  to  estab- 
lish the  fact  of  a  consummated  sale  under 
such  resolution.     Defendant  had  the  option 
to  turn  over  his  retail  business  to  the  plain- 
tiff company  at  the  agreed  price,  if  he  should 
elect  to  do  so,  within  the  proper  time,  and 
all  that  was  necessary  to  complete  a  sale  and 
transfer  the  title  to  the  property  was  the 
communication  to  the  board  of  directors  of 
his  acceptance  of  its  proposition.     The  evi- 
dence shows  conclusively,  if  parol  evidence 
is  admissible   for  that    purpose,    that,    on 
October  2d,  before  adopting  the  resolution 
authorizing  the  employment  of  defendant  as 
general  manager  for  a  term  of  years  at  a 
fixed   salary,  on  condition   that   he   should 
purchase  and  pay  for  capital  stock  in  the 
company    to   the    amount    of   $14,000,   and 
agree  to  devote  his  entire  time  and  atten- 
tion to  the  business  of  the   company,  de- 
fendant had   indicated   to   the   directors  of 
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the  company  present  at  that  meeting  his  ac- 
ceptance of  the  proposition  for  the  sale,  to 
the  plaintiff  company,  of  his  retail  business, 
in  order  that  he  might  devote  his  entire  at- 
tention to  the  business  of  the  company.  If 
there  was  any  necessity  for  formal  action 
by  the  board  of  directors  affirming  the  sale 
to  the  company  of  the  defendant's  retail 
business  after  he  had  unequivocally  accept- 
ed the  proposition,  then  we  have  to  say  that 
the  evidence  shows  that  such  action  was,  in 
fact,  taken  at  that  meeting,  and  not  made 
of  record.  It  is  well  settled  that  parol  evi- 
dence is  admissible  to  show  formal  action  of 
a  board  of  directors  to  have  been  in  fact 
taken,  although  no  record  thereof  is  found 
in  the  minutes  of  its  meetings.  Selley  v. 
American  Lubricator  Co.  119  Iowa,  591,  93 
N.  W.  590.  No  doubt,  as  has  been  said  in 
Hawkshaw  v.  Supreme  Lodge,  K.  H.  (C.  C.) 
29  Fed.  770,  proof  of  this  kind  must  be  so 
convincing  and  satisfactory  as  to  leave  no 
doubt  that  the  matter  attempted  to  be 
interpolated  into  the  records  of  the  proceed- 
ings of  the  corporate  body  actually  occurred. 
But  the  testimony  of  all  the  directors,  save 
Connell,  who  was  deceased  before  the  trial 
of  the  case,  and  Rawson,  confirms  the  con- 
tention of  defendant  that  such  action  was 
had,  and  this  testimony  is  entirely  consist- 
ent with  and  is  in  fact  supported  by  tne 
record  as  to  what  was  actually  done;  for  it 
appears  that  defendant  agreed  to  give  his 
entire  time  to  the  business  of  the  company, 
and  it  is  shown  without  controversy,  by  the 
records  and  otherwise,  that  he  had  made 
the  disposal  of  his  retail  business  a  neces* 
sary  condition  of  his  undertaking  to  render 
such  exclusive  services.  Rawson  contradicts 
any  such  arrangement  at  the  meeting  ot 
October  2d,  but  his  contradiction  is  based 
upon  the  failure  of  the  minutes  to  show  the 
fact,  and  he  admits  that  during  October  or 
November  the  matter  was  talked  over  in  the 
store,  and  the  defendant  seemed  to  think  the 
sale  to  the  plaintiff  had  been  completed. 
The  subsequent  sale  of  the  retail  business  to  , 
one  Hoover,  apparently  made  by  defendant 
in  his  own  interest,  the  insurance  of  the 
stock  in  his  name,  and  the  subsequent  fore- 
closure by  him  of  a  chattel  mortgage  for  a 
portion  of  the  purchase  price,  are  explained 
by  an  arrangement,  testified  to  by  all  the 
directors  except  Rawson,  that  defendant 
should  thus  act,  apparently  in  his  own 
name,  though  in  fact  as  trustee  for  plaintiff, 
in  order  that  the  opposition  of  other  dealers, 
with  whom  the  plaintiff  company  expected 
to  do  business,  might  be  averted. 

If  the  sale  of  the  retail  business  by  de- 
fendant to  plaintiff  was  in  fact  consum- 
mated as  provided  for  in  the  resolution  of 
August  27th,  then  the  only  question  left  lor 
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determination  is  whether  plaintiff  can  avoid 
the  transaction  on  the  ground  of  want  of 
authority  of  its  board  of  directors  to  pur- 
chase defendant's  retail  business.  The  gen- 
eral nature  of  the  business  to  be  transacted 
by  plaintiff  is  described  in  its  articles  to  be 
"the  wholesale  drug  business  as  it  is  usually 
conducted;  to  purchase,  handle,  and  sell 
drugs,  medicines,  patent  medicines,  chem- 
icals, druggists'  sundries,  surgical  instru- 
ments, and  such  other  lines  of  merchandise 
as  may  be  determined  by  the  board  of 
directors  or  the  managing  officers."  It  is 
further  provided  that  "said  corporation  may 
also  purchase,  hold,  and  convey  real  estate, 
and  other  personal  property  as  may  be 
deemed  advisable,  in  the  conduct  of  said 
business."  Under  this  authority,  the  board 
could  undoubtedly  buy  a  stock  of  drugs  and 
also  druggists'  fixtures.  Whether  they 
could  buy  a  retail  drug  business  as  such, 
and  continue  to  conduct  it  as  a  business, 
may  be  more  doubtful;  but  there  is  nothing 
in  the  resolution  of  August  27th  necessarily 
involving  the  carrying  on  of  this  retail  busi- 
ness by  the  plaintiff  company  after  its  sale 
to  plaintiff.  If  the  board  of  directors,  for 
the  purpose  of  securing  the  exclusive  serv- 
ices of  defendant,  saw  fit  to  purchase  his 
retail  business  with  a  view  of  adding  the 
stock  to  its  wholesale  stock,  and  disposing 
of  the  fixtures  as  such,  it  was  perfectly 
competent  to  do  so,  even  though  such  trans- 
action involved  some  loss  in  value.  But  in 
any  event  plaintiff  is  not  in  a  situation  to 
insist  that  the  action  of  its  board  was 
ultra  vires.  The  power  which  the  board  at- 
tempted to  exercise  was  not  contrary  to  law 
or  public  policy,  and  a  corporation  cannot 
rely  upon  the  want  of  authority  of  its  board 
to  defeat  a  consummated  transaction  of 
which  it  has  accepted  and  retained  the  bene- 
fit. Watts  v.  Equitable  Mut.  Life  Asso.  Ill 
Iowa,  90,  82  N.  W.  441;  Fidelity  Ins.  Co.  v. 
German  Sav.  Bank,  127  Iowa,  591,  103  N. 
W.  958.  It  would  be  most  inequitable  for 
the  court  to  hold  that  the  plaintiff  could 
"rescind  the  transaction,  on  the  ground  of 
ultra  vires,  after  the  value  of  defendant's 
retail  business  had  been  destroyed,  in  conse- 
quence of  the  express  request  of  plaintiff's 
board  of  directors  in  order  to  secure  for  it- 
self the  value  of  defendant's  exclusive 
services. 

We  agree  with  the  trial  court  in  holding 
that  there  was  no  actual  or  intentional 
fraud  committed  by  defendant  in  selling  his 
retail  business  to  plaintiff  at  the  agreed 
value  of  $9,000.  The  relief  asked  by  plain- 
tiff is  not  the  rescission  of  the  sale  on  the 
ground  of  fraud,  but  the  cancelation  of  so 
much  in  value  of  stock  held  by  defendant  as 
exceeds  the  value  of  the  property  received  in 
exchange  therefor.  After  defendant's  retail 
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business  had  been  destroyed,  the  plain  tifiT 
could  not  put  him  in  statu  quo  by  tendering- 
back  the  proceeds  actually  received  by  it 
from  the  appropriation  of  such  business. 
Had  defendant  been  guilty  of  actual  and  in- 
tentional fraud,  the  inability  of  plaintiff  to 
put  him  in  statu  quo  would  not  defeat  its 
right  to  relief,  but,  as  already  said,  actual 
fraud  was  not  shown.  The  evidence  tends 
to  show  that  the  stock  and  fixtures  were 
not  of  the  value  of  $11,850,  which  he  repre- 
sented to  be  the  invoice  price,  but  it  does 
not  appear  that  they  had  not  been  fairly  in- 
voiced, as  substantially  of  that  value,  for 
the  purposes  of  a  retail  business.  The  er- 
roneous theory  of  the  trial  court  seems  to 
have  been  that  where  stock  is  issued  in  con- 
sideration of  the  transfer  to  the  company 
of  property  of  less  real  value  than  that  at 
which  it  is  taken,  the  transaction  is  fraudu- 
lent in  law  as  to  the  corporation.  The  rule 
adopted  by  the  court  is  based  on  the  so- 
called  "trust-fund"  doctrine,  in  accordance 
with  which  a  stockholder,  seeking  to  escape 
personal  liability  to  creditors  on  the  ground 
that  his  stock  has  been  fully  paid  for,  must 
show  that  he  has  in  good  faith  invested  in 
the  enterprise  the  value  of  the  stock  re- 
ceived by  him,  either  in  money  or  its 
equivalent.  But  this  doctrine  has  no  appli- 
cation as  between  the  corporation  itself  and 
the  stockholder,  who  has  received  his  stock 
in  exchange  for  property  surrendered  at  an 
agreed  valuation.  State  Trust  Co.  v.  Turner, 
111  Iowa,  664,  63  L.R.A.  136,  82  N.  W. 
1029;  Esgen  v.  Smith,  113  Iowa,  25,  84  N. 
W.  954.  In  the  transaction  between  the 
corporation  and  the  stockholder  the  latter 
does  not  occupy  any  position  of  trust  or 
confidence,  although  he  may  be  a  promoter 
or  officer  of  the  company;  and,  in  the  ab- 
sence of  actual  fraud,  the  transaction  is  to 
be  upheld,  although  it  may  subsequently 
prove  to  have  been  disadvantageous  to  the 
corporation.  Scovill  v.  Thayer,  105  U.  S. 
143,  26  L.  ed.  968;  Bank  of  Ft.  Madison  v. 
Alden,  129  U.  S.  372,  32  L.  ed.  725,  9  Sup. 
Ct.  Rep.  332. 

The  cases  relied  upon  by  the  trial  judge 
in  reaching  his  conclusion,  and  now  insisted 
upon  for  appellee  as  supporting  such  con- 
clusion, are  not  in  point.  In  llallam  y. 
Indianola  Hotel  Co.  56  Iowa,  178,  9  N.  W. 
Ill,  it  was  held  that  a  director  owed  to  the 
corporation  the  duty  of  dealing  in  good  faith 
with  reference  to  the  corporate  property  in 
the  enforcement  of  a  claim  by  him  as  credit- 
or against  the  corporation,  and,  for  his  bad 
faith  in  buying  the  corporate  property  at 
much  less  than  its  real  value,  the  sale  to 
him  was  set  aside.  In  Hinkley  v.  Sac  Oil  A 
Pipe  Line  Co.  132  Iowa,  396,  119  Am.  St. 
Rep.  564,  107  N.  W.  629,  it  was  held  that  a 
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stockholder  was  allowed  to  have  his  stock 
canceled  on  account  of  fraudulent  repre- 
eentations  of  the  promoters  as  to  the  value 
of  the  business  in  which  he  had  been  induced 
to  invest.  Other  cases  relied  on  for  appellee 
are  equally  inapplicable.  In  Camden  v. 
Stuart,  144  U.  S.  104,  36  L.  ed.  363,  12  Sup. 
Ct.  Rep.  585;  Coit  v.  North  Carolina  Gold 
Amalgamating  Co.  119  U.  S.  343,  30  L.  ed. 
420,  7  Sup.  Ct.  Rep.  231,  and  Coleman  v. 
Howe,  154  HI.  458,  45  Am.  St.  Rep.  133,  39 
X.  E.  725,  the  controversy  was  between 
creditors  and  stockholders,  and  the  holdings 
simply  were  that,  as  against  creditors,  the 
stockholder  cannot  escape  liability  by  show- 
ing payment  for  his  stock  in  property  gross- 
ly overvalued.  This  is  not  a  controversy 
between  creditors  of  the  plaintiff  corpora- 
tion and  defendant  as  a  stockholder,  nor  be- 
tween stockholders  who  have  been  induced 
to  purchase  in  the  belief  that  the  stock  of 
the  company  had  been  fully  paid  for  in  cash, 
and  the  corporation  itself,  with  a  view  of 
the  cancelation  of  the  stock  thus  purchased. 
If  the  stockholders  who  became  such  after 
the  transaction  between  the  plaintiff  and  de- 
fendant was  consummated  desire  to  have 
their  stock  in  the  plaintiff  company  canceled, 
and  the  consideration  paid  therefor  returned, 
their  grievances  should  be  made  the  basis 
of  an  independent  action  by  them  against 
the  corporation,  or  perhaps  against  the  pro- 
moters or  officers  of  the  company  who,  bv 
fraudulent  misrepresentations,  have  induced 
such  stockholders  to  invest  their  money. 
The  plaintiff  is  not  insolvent,  and  is  a 
going  concern,  and,  as  a  corporation  com- 
petent to  make  contracts  for  the  issuance  of 
Block  and  to  act  through  a  duly  selected 
board  of  directors,  it  cannot  complain  of  a 
transaction  entered  into  in  good  faith,  al- 
though, as  the  result  of  such  transaction,  it 
has  not  received  full  value  in  money  for 
stock  lawfully  issued.  Counsel  for  appellee 
insists  that  the  action  is  for  the  benefit  of 
the  stockholders  of  the  plaintiff  company, 
but  this  is  true  only  in  the  sense  that  any 
action  of  the  corporation  is  presumably  for 
the  benefit  of  its  stockholders.  The  stock- 
holders themselves  are  not  parties  to  the 
»uit,  and  as  such  they  make  no  complaint, 
oor  is  the  action  one  in  which  any  relief  to 
the  stockholders,  as  distinct  in  interest  from 
the  corporation,  is  asked. 

llie  trial  court  erred  in  decreeing  a  can- 
celation of  any  portion  of  the  stock  of  de- 
fendant, and  on  defendant's  appeal  the  de- 
cree is  reversed.  It  follows  that  there  was 
no  err</r  of  which  the  plaintiff  can  complain. 
The  result  is  that  the  decree  is  afHrmed  on 
plaintiff's  appeal,  and  on  defendant's  appeal 
it  is  reversed. 

Bishop,  J.,  takes  no  part. 
19LJIJ^.(N.S.) 


MARYLAND    COURT    OP    APPEALS. 

NELLIE  K.  BENNETT,  Appt., 

V. 

WILLIAM  A.  BENNETT. 
(106  Md.  122,  66  Atl.  706.) 

Will  — -  caveat  — -  dismissal. 

1.  After  issues  have  been  framed  covering 
all  the  grounds  relied  on  in  a  caveat  to  a 
will,  and  sent  to  a  court  of  law  for  trial, 
the  caveator  should  not  be  permitted  to 
dismiss  them  for  the  purpose  of  filing  a 
new  caveat,  without  the-  consent  of  the 
caveatee. 

Appeal  —  record  —-rules. 

2.  The  court  of  appeals  will  not  consider 
an  objection  based  on  a  rule  of  the  nisi 
prius  court  unless  a  copy  of  the  rule  ap- 
pears in  the  record. 

(May  17,  1907.) 


Case  Note.  —  Right  to  dismiss  or  tpith' 
draw  proceedings  to  probate  or  con^ 
test  a  will  or  issues  thereunder. 

Although  no  other  case  has  been  found 
which  places  quite  so  much  emphasis  on 
the  question  as  to  what  bearing  the  consent 
of  the  proponent  of  a  will  has  on  the  dis- 
missal of  the  action  by  the  contestant,  it 
may  be  said  generally  that,  in  a  proceeding 
to  contest  the  validity  of  a  will,  whether  be- 
fore or  after  probate,  at  least  without  the 
consent  of  the  opposing  party,  neither  the 
contestant  nor  the  proponent  has  the  right 
to  suffer  a  nonsuit  or  dismiss  the  proceed- 
ings after  the  issues  have  been  made  up. 

Thus,  in  Lasak's  Will,  23  Abb.  N.  C.  64,  7 
N.  Y.  Supp.  2,  it  was  held  that,  after  the 
parties  to  the  contest  of  a  will  offered  for 
probate  appear  on  the  return  day,  an  execu- 
tor has  no  power  to  discontinue  or  withdraw 
the  proceeding  without  the  consent  of  all; 
and  this  is  especially  true  where,  as  in  this 
case,  he  had  duly  examined  the  subscribing 
witnesses  to  the  alleged  will.  This  case  was 
affirmed  in  57  Hun,  417,  10  N.  Y.  Supp.  844, 
which  in  turn  was  affirmed  in  131  N.  Y. 
624,  43  N.  Y.  S.  R.  101,  30  N.  E.  112,  where 
the  court  took  occasion  to  say:  "In  such  a 
case,  if  all  the  parties  cited,  being  of  full 
age,  should  ask  that  the  proceedings  be  dis- 
missed, no  one  appearing  in  support  of  the 
will,  it  would  be  the  duty  of  the  surrogate  to 
dismiss  the  proceeding.  The  same  result 
could  be  produced  if  all  the  parties  cited 
should  formally  admit  that  the  will  was  not 
legally  executed,  or  that  the  testator  was  in- 
competent. But  so  long  as  any  person  cited 
is  before  the  surrogate  in  support  of  the  will, 
he  has  no  right,  upon  the  motion  of  any 
other  party,  arbitrarily  to  arrest  or  dismiss 
the  proceeding." 

In  Re  Greeley,  16  Abb.  Pr.  N.  S.  390, 
where  two  wills  were  propounded  for  pro- 
bate, the  beneficiaries  in  the  earlier  contest- 
ing the  validity  of  the  later  one,  the  court, 
while  recognizing  that  if  all  parties  were 
adults  they  might  enter  into  a  stipulation 
permitting  the  court  to  admit  the  first  will 
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APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  permit- 
ting the  dismissal  of  a  caveat  which  had 
been  filed  to  the  will  of  Henry  C.  Bennett, 
deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  J.  O'Brien,  Jr.,  and 
William    Mllnes    Maloy,    for    appellant: 

When  a  caveat  to  a  will  is  filed  before 
the  same  has  been  admitted  to  probate,  the 
court  has  no  power  to  admit  the  will  to 
probate  until  the  caveat  has  been  disposed 
of. 

Keene  v.  Corse,  80  Md.  20,  30  Atl.  569; 
Berry  Will  Case,  93  Md.  660,  49  Atl.  401 ; 
Townshend  v.  Townshend,  7  Gill,  10;  Ying- 
ling  V.  Hesson,  16  Md.  112;  Edelen  v.  Ed- 
elen,  6  Md.  288;  Higgins  v.  Carlton,  28  Md. 


115,  92  Am.  Dec.  666;  Stocksdale  ▼.  Cul- 
lison,  35  Md.  322;  Hinkley,  Testamentary 
Law,  p.  255;  Hutson  v.  Sawyer,  104  N.  C. 
1,  10  S:  E.  85;  McMahon  v.  McMahon,  100 
Mo.  97,  13  S.  W.  208;  6  Enc.  PI.  &  Pr.  p. 
867;  Benoist  v.  Murrin,  48  Mo.  48;  Pegg  v. 
Warford,  4  Md.  385;  St.  John's  Lodge,  No. 
1  V.  Callender,  26  N.  C.  (4  Ired.  L.)  336; 
Roberts  v.  Trawick,  13  Ala.  68. 

The  right  to  dismiss  a  suit  is  not  absolute. 

Riley  v.  Firfci  Nat.  Bank,  81  Md.  14,  31 
Atl.  585;  Berry  Will  Case,  93  Md.  592,  49 
Atl.  401 ;  14  Cyc.  Law  &  Proc.  pp.  394,  note 
17,  406,  d;  Andrews  v.  Central  Nat.  Bank, 
77  Md.  21,  25  Atl.  915;  Chappell  v.  Chap- 
pell,  86  Md.  532,  39  Atl.  984;  Miller,  Eq. 
1[  102,  p.  132. 

Mr.   £.    li.    Painter   for   appellee. 


to  probate  and  withdraw  the  contest  as  to 
the  other,  nevertheless  held  that,  one  of  the 
parties  being  an  infant,  neither  the  guardian 
ad  litem  nor  his  counsel  could  make  any  ad- 
missions affecting  unfavorably  his  interests, 
and  therefore  the  court  must  proceed  to  a 
decree  on  the  merits. 

And  see  the  Maryland  cases  cited  and  suf- 
ficiently set  out  in  Bennett  v.  Bennett. 

In  many  cases  the  question  as  to  the  effect 
of  consent  of  the  opposing  party  is  not 
raised;  but  on  the  ground  that  an  action 
contesting  the  validity  of  a  will  is  an  ac- 
tion in  rem  the  courts  have,  in  the  majority 
of  cases,  refused  either  party  the  right  to 
dismiss  his  action  or  submit  to  a  nonsuit. 

In  St.  John's  Lodge,  No.  1  v.  Callender, 
26  N.  C.  (4  Ired.  L.)  335,  where  the  party 
proposing  to  establish  the  will  moved  for 
leave  to  take  a  nonsuit,  which  motion  was 
overruled  by  the  trial  court,  the  supreme 
court  in  sustaining  that  decision  said:  "We 
are  not  sure  that  we  understand  what  was 
meant  by  the  appellants'  asking  leave  to  suf- 
fer a  'nonsuit,'  as  the  term  is  not  appropri- 
ate to  proceedings  in  a  court  of  probate. 
But,  from  analogy  to  actions  at  law,  we  sup- 
pose the  object  was  to  withdraw  from  the 
court  before  a  verdict  was  rendered  on  the 
issue,  devisavit  vel  non,  so  as  to  prevent  the 
delivery  of  a  verdict,  and  leave  the  party  at 
liberty  to  institute  another  proceeding  of 
the  same  kind.  If  so,  we  think  it  inconsist- 
ent with  a  proceeding  of  this  sort  and  con- 
trary to  the  nature  of  the  jurisdiction  of  the 
court  of  probate.  The  instrument  propound- 
ed is  always  brought  into  court  in  the  first 
instance,  and  the  jurisdiction  is  in  rem. 
The  inquiry  is  whether  the  party  deceased 
died  testate  or  intestate;  and  if  the  former, 
whether  the  script  propounded  be  his  will  or 
a  part  of  it,  or  not.  When  once  regularly 
raised,  the  court  must  pronounce  on  those 
questions,  without  reference  to  the  presence 
of  this  or  that  person,  for  the  sentence,  un- 
til annulled,  binds  all  the  world." 

To  the  same  effect  is  Hutson  v.  Sawyer, 
104  N.  C.  1,  10  S.  E.  85. 

It  was  also  recognized  in  Re  Young,  123 
N.  C.  358,  31  S.  E.  626. 

So  in   Benoist  v.  Murrin,  48  Mo.  48.  a  I 
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suit  for  the  contest  of  a  will  was  trans- 
ferred from  the  probate  court  to  the  circuit 
court.  After  the  case  had  been  pending  for 
some  time  in  the  circuit  court,  and  subse- 
quently to  the  framing  of  issue,  the  petition 
was  dismissed  without  prejudice  to  the  con- 
testants' rights  and  upon  their  motion.  The 
con tes tees  thereupon  moved  to  set  aside  the 
order  of  dismissal  and  to  reinstate  the  cause, 
upon  the  refusal  of  which  by  the  circuit 
court  the  supreme  court  said:  "The  ques- 
tion here  is — all  the  requisite  parties  be- 
ing before  the  court,  and  every  preliminary 
step  having  been  taken — whether  it  lies  with 
the  contesUnts  to  defeat  the  whole  proceed- 
ing b^  a  voluntary  nonsuit  or  dismissal.  In 
my  view  every  consideration  of  public  policy 
is  against  the  allowance  of  sucti  claim.  It 
is  opposed  to  the  authorities  and  in  con- 
flict with  the  policy  and  nature  of  probate 
proceedings  of  this  character.  It  has  re- 
peatedly been  held  that  the  propounders  of  a 
will — those  in  the  affirmative — cannot  take 
a  nonsuit,  that  it  is  the  right  of  the  con- 
testants in  such  cases  to  insist  on  a  ver- 
dict. ...  If  the  contestants  may  insist 
on  the  proceedings  going  forward  to  verdict, 
certainly  those  on  whom  is  tjie  burden  of 
establishing  an  instrument  assailed  and 
drawn  in  question  by  the  action  of  the  con- 
testants ought  to  have  the  same  privilege." 

To  the  same  effect  are  McMahon  v.  Mc- 
Mahon, 100  Mo.  99,  13  S.  W.  208;  Bradford 
V.  Blossom,  207  Mo.  177,  105  S.  W.  289;  and 
Cash  V.  Lust,  142  Mo.  630,  64  Am.  St.  Rep. 
576,  44  S.  W.  724. 

It  was  also  recognized  in  Bradford  v. 
Andrews,  20  Ohio  St.  208,  5  Am.  Rep.  646. 

In  Hoyt  V.  Jackson,  2  Dem.  456,  the  court 
in  referring  to  a  peculiarity  of  probate  pro- 
ceedings which  distinguishes  them  from  al- 
most all  other  judicial  investigatioAs,  said 
arguendo:  "When  once  an  instrument  pur- 
porting to  be  a  will  has  been  produced  be- 
fore the  surrogate,  and  parties  in  interest 
have  been  summoned  to  attend  its  probate,  it 
is  no  longer  under  the  control  of  the  persons 
who  have  propounded  it.  They  cannot  claim 
the  right  to  withdraw  it  from  the  files,  even 
though  all  persons  interested  consent  to  that 
course.    Nor,  on  the  other  hand,  can  they,  by 
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Schmncker,  J.,  delivered  the  opinion  of 
the  court: 

It  appears  from  the  record  in  this  case 
that  Henry  C.  Bennett,  late  of  Baltimore 
county,  died  on  December  28,  1903,  leaving 
the  appellant  as  his  widow,  but  no  children. 
One  week  thereafter  a  paper  purporting  to 
be  his  last  will,  and  on  its  face  duly  ex- 
ecuted and  attested  as  such,  was  offered  for 
probate  in  the  orphans'  court  for  Baltimore 
county.  On  the  same  day,  but  before  the 
offer  of  the  will  for  probate,  the  appellee, 
who  is  a  nephew  of  the  testator,  filed  a 
caveat  to  it,  which  w^as  answered  by  the  ap- 
pellant on  March  1,  1004.  On  petition  of 
the  caveator  issues  were  framed  and  sent 
for  trial  to  the*  circuit  court  for  Baltimore 
county  on  March  1,  1905;  the  caveator  be- 


ing designated  by  tne  orphans*  court  a.s 
plaintiff.  The  proceedings  were  removed  to 
the  circuit  court  for  Howard  county  on  Au- 
gust 1,  1905,  on  the  suggestion  of  the  cavea- 
tor that  he  could  not  have  a  fair  trial  in 
Baltimore  county,  and  on  the  2d  of  Febru- 
ary, 1906,  they  were  removed  to  the  court  of 
common  pleas  of  Baltimore  city  upon  the 
suggestion  of  the  caveatee  that  she  could 
not  have  a  fair  trial  in  Howard  county. 
On  January  23,  1907,  the  caveator's  attor- 
ney filed  in  the  office  of  the  clerk  of  the 
court  of  common  pleas  an  order  entitled  in 
this  case  to  ''enter  the  above-entitled  case 
dismissed."  On  the  same  day  the  caveatee 
filed  in  the  case  a  petition  and  motion  of 
ne  recipiatur  as  to  the  order  of  dismissal. 
This  petition  was  answered  by  the  caveator, 


obtaining  the  consent  of  all  such  persons, 
procure  its  admission  to  probate." 

In  Roberts  v.  Trawick,  13  Ala.  68,  it  was 
said  that  the  court  acted  properly  in  refus- 
ing to  permit  the  proponent  of  a  will  to  take 
a  nonsuit  with  a  view  to  revision  in  the 
supreme  court,  since  such  court  is  by  stat- 
ute required  to  proceed  with  the  investiga- 
tion and  to  determine  the  matters  put  in  is- 
sue. 

In  Gilbert  y.  Gilbert,  22  Ala.  529,  58  Am. 
Dec.  268,  it  was  held  that  after  a  will  had 
been  propounded,  and  an  issue  made  up  to 
try  its  validity,  the  probate  court  commit- 
ted no  error  in  refusing  to  allow  the  pro- 
ponent to  withdraw  from  the  contest  and 
become  a  witness  in  favor  of  the  will. 

So  in  Deslonde  v.  Darrington,  29  Ala.  92, 
where  two  executors  propounded  a  will,  it 
was  held  that,  after  an  issue  had  been  made 
up  to  test  its  validity,  it  was  too  late  for 
either  of  them,  at  the  trial,  to  renounce  the 
executorship  in  order  that  he  might  become 
a  witness  to  sustain  the  will,  although  the 
other  offered  to  deposit  a  sum  of  money  suf- 
ficient to  cover  the  costs. 

In  Hogan  v.  Hinchey,  195  Mo.  527,  94  S. 
W.  522,  it  was  held  that  the  petition  could 
not  be  dismissed,  although  the  contestant 
stipulated  in  writing  that  she  would  no 
longer  contest,  and  that  she  conceded  the  va- 
lidity of  the  will. 

However,  in  Crow  v.  Blakey,  31  Ala.  728, 
it  was  held  that,  where  a  will  is  propounded 
for  probate  and  contested  by  one  of  the  heirs 
at  law  and  distributees,  the  court  may  allow 
the  proponent,  on  the  day  set  for  hearing, 
to  withdraw  his  application,  the  contest  be- 
ing considered  a  proceeding  inter  partes. 

In  Heermans  v.  Hill,  4  Thomp.  &  C.  602, 
it  was  held  to  be  within  the  power  of  a 
surrogate  court  to  permit  the  proponent  of 
a  will  to  withdraw  it  from  probate. 

The  right  to  withdraw  a  caveat  by  a  ca- 
veator was  recognized,  also,  in  Thurston  v. 
Gough,  42  N.  J.  Eq.  346,  7  Atl.  573. 

In  Wait  V.  Westfall,  161  Ind.  648,  68  N. 
E.  271,  it  was  held  that  the  voluntary  dis- 
missal of  a  suit  to  contest  a  will  which  had 
been  admitted  to  probate  will  not  preclude 
tbfc  bringing  of  another  suit  within  the  stat- 
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utory  period  of  limitations.  The  court  in 
this  case  said:  "A  period  of  three  years  is 
given  a  plaintiff  for  investigation  and  deci- 
sion. He  may  begin  at  any  time  within  the 
period,  and  carry  the  proceeding  forward  to 
final  judgment  even  after  the  period  has  ex- 
pired. And  we  find  nothing  in  the  statute  or 
in  the  nature  of  the  action  to  prevent  him. 
from  dismissing  his  suit  as  any  other  plain- 
tiff, without  prejudice,  if  before  trial  he  be- 
comes convinced  that  the  facts  or  witnesses 
relied  upon  are  untrustworthy  or  insufficient 
to  entitle  him  to  recover.  Nor  do  we  find 
anything  in  the  statute  to  prevent  him  from 
renewing  the  same  at  any  time  within  the 
statutory  period,  if,  from  the  discovery  of 
new  facts  or  witnesses,  he  desires  to  do  so." 

If  the  citations  have  not  yet  been  issued 
or  the  issues  made  up,  the  courts  do  not 
seem  to  deny  a  party  to  a  contest  of  a  will 
the  right  to  dismiss  or  withdraw  the  pro- 
ceedings or  suffer  a  nonsuit.       # 

Thus,  in  Re  Fisher,  49  N.  J.  Eq.  517,  24 
Atl.  1019,  it  was  held,  where  a  caveat  is 
filed  with  the  surrogate  and  the  will  subse- 
quently propounded  to  him  for  probate,  the 
proponent  may,  before  citations  have  been 
issued,  withdraw  his  application  without 
prejudice  to  a  new  application  to  the  ordi- 
•nary,  who  has  concurrent  jurisdiction  with 
the  surrogate  and  orphans #  court  of  such 
matters. 

So  in  Re  Leonard  (N.  J.)  47  Atl.  222,  it 
was  held 'that  a  proponent  of  a  will,  hav- 
ing the  right  to  withdraw  application  to 
the  surrogate  for  probate  before  citations  are 
issued,  may  do  so  where  the  citations  name 
as  return  day  a  day  already  passed,  they 
having  no  force. 

In  Wehe  v.  Mood,  68  Kan.  373,  75  Pac. 
476,  it  was  held  that  under  a  statute  per- 
mitting the  dismissal  of  an  action  without 
piejudice  to  a  future  action,  by  the  plain- 
tiff, before  the  final  submission  of  the  case 
to  the  jury,  one  of  the  contestants  had  the 
right,  before  the  case  was  finally  submitted, 
to  have  the  action  dismissed  as  to  herself 
without  prejudice.  * 

In  Osborne  v.  Davies,  60  Kan.  695,  57  Pac. 
941,  it  was  held  error  to  refuse  the  contest- 
ant of  a  will  permission  to  dismiss  his  ac- 
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and  upon  a  hearing  of  the  matter  the  court 
passed  an  order  overruling  the  motion  and 
dismissing  the  petition,  and  the  caveatee 
appealed  from  the  order.  Before  the  pass- 
ing of  the  order  appealed  from,  the  cavea- 
tor gave  notice  to  the  orphans'  court  of 
Baltimore  county  of  his  intention  to  file  an- 
other caveat  to  the  will. 

The  single  issue  raised  by  the  appeal  is 
whether  the  caveator  was  entitled  to  dismiss 
the  caveat  at  the  stage  of  the  proceedings 
at  which  he  filed  the  order  for  that  purpose, 
without  the  consent  of  the  caveatee.  The 
precise  question  of  the  extent  of  a  caveator's 
right  to  dismiss  the  entire  proceedings  upon 
a  caveat  filed  by  him  against  the  objections 
of  the  caveatee,  after  an  answer  has  been  filed 
to  the  caveat  and  issues  sent  to  a  court  of 
law  for  trial,  has  not,  we  believe,  been 
passed  upon  by  this  court.  There  have  been, 
however,  a  number  of  cases  decided  by  us 
sufficiently  similar'  to  the  one  at  bar  to 
throw  much  light  upon  the  principles  in- 
'volved  in  its  determination.  The  right  of 
the  plaintiff,  as  a  general  rule,  in  an  action 
at  law,  to  dismiss  the  case  or  suffer  a  non- 
suit at  any  time  before  verdict,  has  long 
been  recognized;  but  in  suits  in  equity  this 
court,  in  the  case  of  Riley  v.  First  Mat. 
Bank,  81  Md.  26,  31  Atl.  585,  held  after 
careful  consideration  that  the  plaintiff  had 
no  such  unrestricted  right  of  dismissal.  It 
was  said  in  that  case:  ''After  a  bill  has 
been  filed  and  proceedings  had  under  it, 
when  counsel  have  appeared  and  costs  have 
been  incurred,  it  would  be  an  unfair  advan- 
tage to  allow  the  plaintiff's  attorney  the 
right  to  dismiss  his  client's  complaint  as  to 
parties,  efther  plaintiff  or  defendant,  with- 
out the  previous  sanction  of  the  court."  In 
support  of  the  views  thus  expressed  the 
court  cited  Dan.  Ch.  PI.  &  Pr.  790;  Wis- 
well  V.  Starr,  50  Me.  384;  and  Camden  & 
A.  R.  Co.  V.  Stewart,   19  N.  J.  Eq.  69. 


In  Price  v.  Taylor,  21  Md.  356,  where  is- 
sues upon  a  caveat  to  a  will  were  dismissed 
upon  the   ex  parte  order  of  the   caveator, 
filed   in  the  court  of  law  where  they    had 
gone  for  trial,  the  court,  in  discussing   his 
right    to    discontinue    the    proceeding,     ap- 
plied to  the  case  the  ordinary  rule  in  actions 
at  law,  that  the  plaintiff  may  discontinue 
the  suit  at  any  time  by  a  written  order  to 
the  clerk  to  that  effect.     But  in  that  case 
the  court  said,  in  its  opinion,  on  page  364 : 
"We  do  not  intend   to  say,   however,   that 
parties  plaintiff  would  always  have  the  rig^ht 
to  dismiss  issues  witliout  trial."     In  Levy 
V.  Levy,  28  Md.  25,  the  court,  relying    on 
the  decision  in  Price  v.  Taylor,  supra,  again 
applied  to  issues  under  a  caveat  to  a  will 
the  rule  applicable  to  actions  at  law,  and 
held  that  a  caveator  might  dismiss  the   is- 
sues upon  the  caveat  by  an  order  to  that  ef- 
fect   filed    in    the    case.      It   is    to    be    ob- 
served,  however,   that  neither   in   Price    v. 
Taylor  nor  Levy  v.  Levy  did  the  caveatee 
object  to,  or  attempt  to  prevent,   the   dis- 
missal of  the  issues,  or  show  cause  why  it 
ought  not  to  have  been  permitted.     In  the 
Berry  Will  Case,  93  Md.  560,  49  Atl.  401, 
we  have  for  the  first  time  an  attempt  by 
a  caveator  to  dismiss   issues,  over  the   ob- 
jection of  the  caveatee,  in  the  court  of  law 
to  which  they  had  been  sent  for  trial.    The 
lower  court  in  that  case  permitted  the  dis- 
missal, and  this  court  upon  appeal  reversed 
the  action  of  the  lower  court.     It  is  true 
that  Berry's  Case  differs  from  the  one  at 
bar,  in  that  there  the  effort  was  to  dismiss 
only  certain  ones,  and  not  all,  of  the  issues, 
and  that   the  effort   was  made  during  the 
trial  of  the  case  after  the  jury  had  been 
sworn;    but  the   reasoning  there   employed 
by   the   court  applies  with   great   force   to 
the  situation  presented  by  the  record  now 
before  us.    We  said  in  Berry's  Case:     "The 
right  of  a  plaintiff  to  discontinue  a  case 


tion,  it  appearing  that  the  court  had  sub- 
mitted to  the  jury  certain  particular  ques- 
tions of  fact  which  covered  only  part  of  the 
issues. 

In  Storey  v.  Storey,  30  App.  D.  C.  41,  it 
was  held  not  error  to  overrule  a  caveator's 
motion,  on  the  day  fixed  for  the  trial  of  is- 
sues framed  to  test  the  validity  of  a  will,  to 
assign  a  later  day  for  trial,  on  the  ground 
that  a  copy  of  the  issues  and  notice  of  trial 
had  not  been  served  on  him,  where  it  ap- 
peared that,  at  the  time  the  issues  were 
framed  and  the  date  of  trial  fixed,  the  ca- 
veator appeared  in  person  and  by  attorney. 

The  following  cases,  although  of  some  in- 
terest, yet  are  not  strictly  in  point  with  this 
note,  and  no  effort  has  been  m^de  to  make 
this  class  exhaustive.  Among  these  cases  is 
Slocum  V.  Grandin,  38  N.  J.  Eq.  485, 
affirmed  in  40  N.  J.  Eq.  342,  where  the 
court,  after  expressly  saying  tliat  its  deci- 
sion did  not  depend  upon  the  question  wheth- 
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er  or  not  the  caveator  had  full  control  over 
the  caveat,  and  could  withdraw  or  subduct 
it  at  his  pleasure,  held  that  after  a  surro- 
gate's jurisdiction  over  the  probate  of  a 
will  has  been  taken  away  by  the  filing  of  a 
caveat  thereto,  and  the  orphans'  court  has 
made  an  order  fixing  a  time  for  hearing  up- 
on the  caveat,  the  surrogate's  jurisdiction  is 
not  restored  merely  by  the  withdrawing  of 
the  caveat. 

In  Dillard  v.  Dillard,  78  Va.  208,  it  was 
held  that  the  withdrawal  of  a  motion  to  con- 
test a  will  by  a  contestant  before  probate 
would  not  preclude  him  from  again  contest- 
ing the  will  after  probate. 

Validity  of  agreement  to  defeat  probate  of 
will,  see  case  note  to  Cochran  v.  Zachary,  16 
L.R.A.(N.S.)  236. 

Validity  of  contract  not  to  contest  pro- 
bate of , will,  see  case  note  to  Grochowski  v. 
^Grochowski,  13  L.R.A.(N.S.)  484. 
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after  it  has  been  instituted  is  not  absolute. 
Riley  ▼.  First  Nat.  Baok,  81  Md.  14,  31 
Atl.  585.  *We  don't  intend,  however/  ob- 
served this  court  in  Price  v.  Taylor,  supra, 
'to  say  that  parties  plaintiff  could  always 
have  the  right  to  dismiss  issues  without 
trial.'  In  Pegg  v.  Warford,  4  Md.  385, 
it  was  held  that  the  orphans'  court  had  no 
power  to  revoke  an  issue  which  had  been 
sent  to  the  superior  court  for  trial;  but 
'that  by  consent  of  the  parties  to  the  pro- 
ceeding* the  issues  may  'be  abandoned  in  the 
court  of  law  where  they  are  pending  for 
trial/  and  others  may  be  framed  by  the 
orphans'  court."  After  observing  that  it 
would  be  subversive  of  sound  policy  in  the 
administration  of  justice  to  permit  the  ca- 
veators to  dismiss  a  portion  of  the  issues 
during  the  trial  of  the  case,  as  was  there  at- 
tempted to  be  done,  it  is  further  said  in 
the  opinion  in  Berry's  Case:  "The  issues 
having  been  made  up  by  the  orphans'  court, 
and  having  been  sent  to  a  court  of  law  for 
trial,  neither  side  to  the  contest  has  control 
of  them ;  and,  unless  they  are  disposed  of  by 
consent  or  are  all  dismissed,  they  must  be 
tried,  and  part  of  them  cannot  be  withdrawn 
by  either  contestant." 

All  that  we  decided  or  were  called  upon  to 
decide  in  that  case,  in  reference  to  the 
power  of  a  caveator  to  dismiss  issues  after 
they  had  been  sent  to  a  court  of  law,  was 
that  he  had  no  right  to  make  the  partial 
dismissal  of  them  which  he  there  attempted. 
But  the  conclusions  to  which  expression  was 
given  in  the  opinion,  that  ^he  right  of  a 
plaintiff  to  dismiss  issues  without  trial  is 
not  absolute,  and  that  after  issues  have  been 
made  up  by  the  orphans'  court  and  sent  to  a 
court  of  law  for  trial  neither  side  to  the 
contest  has  control  of  them,  embody  propo- 
sitions conducive  to  the  orderly  and  ef- 
ficient administration  of  justice,  which  ap- 
ply with  special  propriety  to  the  regulation 
of  proceedings  founded  on  caveats  to  wills 
under  our  testamentary  system.  Although 
issues  framed  on  caveats  are  triable  in 
courts  of  law,  their  trial  differs  from  the  or- 
dinary action  at  law  between  opposing  suit- 
ors, in  that  it  is  in  the  nature  of  a  pro- 
ceeding in  rem,  and  each  side  bears  a  part  of 
the  burden  of  proof.  Cecil  v,  Cecil,  19  Md. 
80,  81  Am.  Dec.  626;  Levy  v.  Levy,  28  Md. 
31.  Furthermore,  other  persons  than  the 
parties  to  the  proceeding,  such  as  creditors, 
heirs  at  law,  next  of  kin,  legatees,  dev- 
isees, may  be  and  usually  are  directly  in- 
terested in  the  result  of  the  caveat.  For 
these  reasons,  and  because  a  sound  public 
policy  requires  that  the  settlement  of  ^he 
estates  of  deceased  persons  be  made  with- 
out unreasonable  expense  or  delay,  we  are 
of  opinion  that,  after,  issues  have  been 
framed,  covering  all  of  the  grounds  relied 
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on  in  a  caveat  to  a  will,  and  sent  to  a  court 
of  law  for  trial,  the  caveator  should  not  be 
permitted  to  dismiss  them  for  the  purpose 
of  filing  a  new  caveat,  without  the  consent 
of  the  caveatee. 

In  the  present  case  the  caveat,  alleging 
undue  influence,  want  of  testamentary  ca- 
pacity, and  other  grounds,  was  filed  on  Jan- 
uary 4,  1904,  and  issues  fully  covering  all 
of  the  reasons  alleged  in  the  caveat  for  re- 
fusing probate  of  the  alleged  will  were  sent 
by  the  orphans'  court  to  a  court  of  law  on 
March  1st  of  the  same  year.  After  various 
delays  covering  a  period  of  nearly  three 
years,  and  when  the  issues  had  been  special- 
ly set  for  trial  on  a  particular  day,  the 
attorney  for  the  caveator  filed  in  the  clerk's 
office  the  order  to  dismiss,  and  at  once,  and 
before  the  will  could  be  again  presented  to 
the  orphans'  court  for  probate,  he  gave  no- 
tice to  that  court  of  his  intention  to  file 
another  caveat,  and  admitted  to  the  cave- 
atee's  attorney  that  he  intended  to  ask  for 
issues  on  the  new  caveat  to  be  sent  to  a 
court  of  law.  By  that  time  the  administra- 
tion of  the  estate  had  already  been  pre- 
vented for  fully  three  years  from  the  offer 
of  the  will  for  probate.  It  appears  from  the 
record  that  in  the  meantime  the  creditors 
of  the  testator  had  filed  a  bill  in  equity  for 
the  sale  of  his  real  estate  for  the  payment 
of  his  debts,  and  receivers  had  been  ap- 
pointed in  that  suit,  who  were  in  charge  of 
the  property.  In  these  circumstances,  as 
the  caveator  had  not  under  the  decisions  of 
this  court  an  absolute  right  to  dismiss  the 
issues,  the  court  below  should  have  granted 
the  appellant's  motion  ne  redpiatur,  and 
stricken  out  the  entry  of  dismissal  made  by 
the  clerk  on  the  caveator's  order,  and  re- 
quired the ^  case  to  proceed  to  trial  in  due 
course.  If  the  appellee  were  accorded  the 
right  to  dismiss  ^t  will  the  issues  on  his 
caveat  after  they  had  been  in  the  court  of 
law  for  nearly  two  years,  and  at  the  same 
moment  file  another  caveat,  he  might  by  a 
capricious  exercise  of  that  right  indefinitely 
postpone  the  administration  of  the  estate,  to 
the  great  inconvenience  and  injury  of  other 
persons  interested  therein,  who  would  be 
without  remedy.  Such  persons,  not  being 
parties  to  the  proceedings,  would  not  be  en- 
titled to  costs  against  the  appellee,  and 
would  not  even  receive  that  compensation 
which,  though  often  meager  in  fact,  has  in 
a  legal  sense  been  held  to  be  adequate  for 
the  inconvenience  of  double  litigation. 

At  the  hearing  in  this  court  the  appellee 
insisted  that,  under  the  16th  rule  of  the 
court  of  common  pleas,  which  provides  that 
the  court  will  not  hear  any  motion  ground- 
ed on  facts  unless  the  facts  are  apparent 
from  the  record,  or  verified  by  oath,  or 
agreed  upon  by   the  parties,  the  appellant 
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was  not  entitled  to  have  her  motion  ne  re- 
oipiaiur  considered.  The  answer  to  that 
objection  is  tw^ofold.  In  the  first  place,  a 
copy  of  the  rule  does  not  appear  in  "the  rec- 
ord; and,  in  the  second  place,  in  passing 
upon  the  motion  we  have  considered  only 
facts  appearing  from  the  record  or  the  writ- 
ten agreement  of  the  parties  found  therein, 
without  reference  to  the  reasons  de  hora 
the  record  set  forth  in  the  motion. 

For  the  reasons  stated  in  this  opinion, 
the  order  appealed  from  must  be  reversed 
and  the  case  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Order  reversed,  with  costs,  and  case  re- 
manded for  further  proceedings. 


MAINE  SUPREME  JUDICIAL  COURT. 

JESSE  H.  ROGERS 

V. 

RICHARD  C.  DAVIS. 

(103  Me.  406,  69  Atl.  618.) 

liimitatlon    of    action  — -  account  —  ffln- 
gle   transaction. 

A  single  transaction  on  aii  account  which 
has  been  dormant  less  than  the  statutory 
period,  consisting  of  the  debit  of  a  small 
item  and  the  credit  of  the  amount  neces- 
sary to  cancel  it  a  short  time  afterwards, 
is  sufficient  to  bring  the  account  within  the 
operation  of  a  statute  providing  that  the 


cause  of  action  on  mutual  accounts  shaJl 
be  deemed  to  accrue  at  the  time  of  the  last 
item  proved  in  such  account. 

(February  10,  1908.) 

EXCEPTIONS  by  plaintiff  tc  rulings  of 
the  Supreme  Judicial  Court  for  Piscata- 
quis County  made  during  the  trial  of  an  ac- 
tion brought  to  recover  the  amount  alleged 
to  be  due  on  an  account,  which  resulted  in  a 
judgment  in  defendant's  favor.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hudsdn  A  Hudson  for  plain- 
tiff. 

Mr.  John  S.  Williams  for  defendant. 

Savage,  J.,  delivered  the  opinion  of  the 
court: 

Action  of  assumpsit  upon  an  account.  This 
writ  was  dated  December  19,  1906.  Plea. 
the  statute  of  limitations.  The  account 
opened  January  13,  1894,  and  until  Decem- 
ber 17,  1898,  was  admittedly  a  mutual  and 
unsettled  account,  with  items  both  of  debit 
and  credit.  The  case  Avas  sent  to  an  auditor, 
who  reported  that,  after  December  17,  1898, 
there  were  only  two  entries  made  on  the  ac- 
count, namely,  a  charge  of  20  cents  for  to- 
bacco, on  November  15,  1902,  and  a  credit 
of  cash  20  cents  December  16,  1902.  And  he 
reported,  further,  that  the  cash  payment  of 
December  16,  1902,  was  made  for  the  ex- 
press purpose  of  paying  for  the  tobacco 
charged  thirty  days  before.    Thereupon  the 


C€i8e  Note,  —  Effect  of  specific  applica- 
tion of  payment  to  last  item  of  open 
account  upon  tlie  statute  of  limita- 
tions. 

The  consideration  of  the  question  as  pre- 
sented by  this  note  necessarily  proceeds  upon 
the  assumption  that  the  account  is  of  such 
a  nature  that,  in  an  action  to  recover  the 
items  as  represented  by  the  account,  the 
statute  of  limitations  as  to  all  items  would 
be  held  to  run  from  the  date  of  the  last 
item. 

Notwithstanding  that  the  question  would 
seem  to  be  a  very  common  one  in  practical 
affairs,  and  likely  to  arise  under  many  cir- 
cumstances, very  little  authority  has  been 
found  which  tends  in  any  way  towards  its 
solution. 

An  interesting  case  on  this  question,  and 
one  more  nearly  approaching  Rogers  v. 
Davis  than  any  other  found,  is  Rickard  v. 
Geach,  26  Nev.  444,  69  Pac.  861.  Here  an 
open  mutual  and  current  account  sued  on 
would  have  been  barred  by  limitations  but 
for  the  last  two  items,  one  a  very  small 
item  and  charged  to  defendant  on  his  own 
credit  and  the  other  a  larger  one  upon  the 
guaranty  of  a  third  person.  Thereafter  the 
creditor  presented  to  such  guarantor  a  bill 
for  both  items,  and  the  latter,  without  know- 
ing that  the  smaller  item  wa.s  included, 
paid  the  whole  bill,  upon  which  the  defend- 
19  Lii.A.(N.S.) 


ant  was  credited  on  the  account  with  a  cash 
payment  for  the  amount  as  represented  by 
the  bill.  In  an  effort  to  collect  the  remain- 
der of  the  account,  it  was  insisted  by  the 
defendant  that  the  payment  and  receipt  of 
the  small  item  as  above  stated  so  eliminated 
that  item  as  to  let  in  the  bar  of  the  statute 
of  limitations  as  to  the  old  account.  The 
court,  however,  thought  otherwise  on  the 
ground  that  it  could  not  be  presumed  that 
the  plaintiff  put  that  item  on  the  bill  and 
thereby  intentionally  let  in  the  bar  of  the 
statute  for  a  claim  many  times  larger,  and 
also  that  neither  the  guarantor  nor  the  de- 
fendant could  have  had  that  intention, 
since  the  one  thought  it  was  part  of  his  bill 
and  the  other  had  nothing  to  do  with  put- 
ting it  thereon;  and  that,  if  the  plaintiff 
did  wrong  in  putting  the  small  item  on  the 
bill,  it  was  a  wrong  against  the  guarantor, 
and  not  against  the  defendant. 

In  Hodge  v.  Manley,  26  Vt.  210,  60  Am. 
Dec.  263,  where  the  defendant  was  indebted 
to  the  plaintiff  for  store,  blacksmithing,  and 
postoffice  accounts,  all  of  which  were  treated 
as  one  account,  it  was  held  that  payment 
made  under  specific  application  to  the  post- 
office  accounts  only,  without  any  circum- 
stances showing  a  'recognition  of  any  other 
dealing  between  them,  or  of  an  open  and 
subsisting  account,  was  insufficient  to  pre- 
vent the  statute  of  limitations  from  barring 
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auditor  found  that  the  account  was  barred 
bj  the  statute  of  limitations,  "unless  re- 
newed by  the  transactions  of  November  15 
and  December  15,  1002."  But,  if  renewed, 
he  found  there  was  due  the  plaintiff  from 
the  defendant  the  sum  of  $169.45.  The  case 
was  heard  before  the  presiding  justice,  who, 
on  the  facts  stated  by  the  auditor,  ordered 
judgment  for  the  defendant.  The  plaintiff 
excepted. 

It  is  well  to  obserre  at  the  outset  that  the 
correctness  of  the  ruling  or  otherwise  does 
not  depend  upon  an  application  of  the  prin- 
ciple by  which  partial  payments  take  an 
account  out  of  the  statute  of  limitations, 
concerning  which  many  cases  have  been 
cited  by  the  defendant's  counsel,  but  of  the 
statutory  rule  relating  to  mutual  accounts. 
The  partial-payments  principle  has  reference 
solely  to  credits  or  payments,  and  regards 
such  a  payment  as  a  recognition  of  the  debt 
and  a  renewal  of  the  promise  to  pay.  The 
statutory  rule  rests  upon  other  grounds. 

The  defendant  particularly  cites  and  relies 
upon  Benjamin  v.  Webster,  65  Me.  170,  but 
we  do  not  think  that  case  is  conclusive  as 
an  authority  on  the  point  now  involved.  In 
that  case  the  debit  account  was  a  single 
item,  and  the  payment  relied  upon  to  take 
the  account  out  of  the  statute  of  limitations 
was  made  generally  on  account,  and  not 
specifically,  as  here,  to  pay  a  single,  sepa- 
rate item.  It  is  true  that  the  court  used 
language  which  seems  to  sustain  the  defend- 


ant's contention.  But  the  language  related 
to  a  condition  which  did  'not  exist  in  that 
case,  and  it  was  not  necessary  to  the  deci- 
sion. In  fact,  the  whole  tenor  of  the  opinion 
was  based  upon  the  principle  of  partial  pay- 
ments. And  that  principle  was  applicable 
to  that  case  as  was  pointed  out  on  page  172 
of  65  Me. 

But  this  is  a  different  case.  Here  the 
plaintiff's  right  of  action  does  not  depend 
upon  proof  of  one  item  of  credit  within  six 
years.  The  plaintiff  relies  upon  a  d'&bit 
item  within  six  years  of  the  last  preceding 
item,  and  within  six  years  of  the  date  of  the 
writ.  The  item  and  date  are  undisputed. 
If  the  account  stopped  with  the  debit  item 
o^  November  15,  1902,  unquestionably  it 
would  not  come  within  the  operation  of  the 
statute  of  limitations  relating  to  mutual 
accounts.  That  statute  reads  as  follows: 
"In  actions  of  debt  or  assumpsit  to  recover 
the  balance  due,  where  there  have  been  mu- 
tual dealings  between  the  parties,  the  items 
of  which  are  unsettled,  whether  kept  or 
proved  by  one  party  or  both,  the  cause  of  ac- 
tion shall  be  deemed  to  accrue  at  the  time 
of  the  last  item  proved  in  such  account." 
Rev.  Stat.  chap.  83,  §  90.  The  statute  be- 
gins to  run  with  the  last  item  of  the  ac- 
count, and  it  makes  no  difference  whether 
it  is  a  debit  or  a  credit  item,  or  which  party 
kept  or  proved  it,  or  whether  it  appears 
in  the  plaintifTs  credits  or  in  the  defend- 
ant's charges,   if  only  it  be  an  account  of 


the  other  claims.  The  court,  in  this  case, 
said:  '*The  auditor  has  found  that  these 
payments,  when  made,  were  credited  on  the 
postofhce  account,  and  that  the  parties  after- 
wards settled  that  account  by  making  that 
specific  application  as  credited.  From  the 
character  of  the  payments,  and  the  facts 
as  found,  we  are  led  to  regard  those 
payments  as  having  been  made  under 
a  specific  application  on  those  items,  and 
without  any  intention  of  having  them  enter 
into  a  general  account,  to  be  the  subject  of 
future  adjustment;  and  that  such  is  in  fact 
the  finding  of  the  auditor.  Tlie  payments 
are,  therefore,  not  to  be  regarded  as  credits, 
or  as  proper  items  of  entry  on  book.  Their 
effect  is  to  extinguish  those  items  of  ac- 
count on  which  they  were  to  apply;  so  that 
the  items  of  charge  and  payments  are  not 
to  be  regarded  as  subsisting  claims ;  and  the 
account  should  be  considered  by  the  auditor 
as  if  those  items  constituted  no  part  of  the 
account." 

In  Harris  v.  Howard,  56  Vt.  605,  it  was 
held  that  the  payment  of  two  specific  items 
of  debit  on  an  account  soon  after  they  were 
incurred  was  insufficient  to  prevent  the 
operation  of  the  statute  of  limitations  upon 
an  earlier  debit  item. 

This  was  also  recognized  in  Hicks  v. 
Blanchard,  60  Vt.  673,  16  Atl.  401. 

In  Peck  V.  New  York  &  L.  U.  S.  Mail  S. 
S.  Ck>.  5  BoBw.  226,  it  was  said  that  a  spe- 
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cific  payment  directly  appropriated  to  a 
specific  item  in  an  open  account  leaves  the 
statute  to  its  operation  as  to  the  rest. 

In  Moore  v.  Blackman,  109  Wis.  528,  86 
N.  W.  429,  a  married  woman  living  upon 
her  own  farm,  but  operated  for  her  by  her 
husband,  purchased  goods  of  plaintiff  upon 
an  open  account,  which,  however,  was  never 
settled.  Some  years  thereafter  her  husband 
bought  seed  and  wire  from  the  plaintiff, 
the  former  of  which  appeared  to  be  a  cash 
transaction,  and  the  latter,  to  have  been 
paid  for  by  notes.  In  an  action  to  recover 
on  the  original  account,  it  was  claimed  by 
plaintiff  that,  because  the  wire  and  seed 
purchased  by  the  husband  were  used  on  tlie 
wife's  farm,  these  transactions  might  be 
tacked  to  the  original  account  and  thus 
avoid  the  bar  of  the  statute  of  limitations. 
It  was  held,  however,  that,  since  the  evi- 
dence conclusively  showed  that  the  seed 
transaction,  no  question  being  raised  as  to 
the  wire  transaction,  was  one  by  itself,  whol- 
ly disconnected  with  the  old  account,  it 
could  not  be  tacked  to  the  old  account  so  as 
to  rejuvenate  it.  And  see  Perry  v.  Chesley, 
77  Me.  393,  sufficiently  set  out  in  Rooebs  v. 
Davis. 

Revival  of  barred  debt  by  applicatitm  of 
general  payment,  see  case  note  to  Anderson 
V.  Nystrom,  13  L.R.A.(N.S.)  1141. 
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mutual  dealings  between  tlie  parties  which 
have  not  been  settled.  It  is  no  longer  a 
question  of  the  recognition  of  the  account 
and  of  the  renewal  of  the  promise  to  pay  it 
by  making  a  partial  payment  on  account 
of  it. 

It  follows,  then,  that,  when  the  defendant 
bought  the  tobacco  on  November  15th  on 
credit,  and  the  price  was  charged  to  him  on 
his  account,  it  had  the  efTect  of  taking  the 
account  out  of  the  operation  of  the  statute 
for  six  years  longer.  It  was  an  item  of  an 
unsettled  account  of  mutual  dealings  be- 
tween the  parties,  and  it  was  then  the  last 
item. 

The  defendant,  however,  contends  that  the 
specific  payment,  on  December  15,  1902,  of 
the  price  of  the  tobacco,  had  the  eflfect  of 
taking  that  item  out  of  the  account,  destroy- 
ing the  extension  of  the  statute  which  the 
purchase  had  effected,  and  placed  the  par- 
ties back  in  statu  quo.  And,  in  support  of 
this  contention,  the  defendant  relies  on  Per- 
ry V.  Chesley,  77  Me.  393,  as  being  conclu- 
sive. That  case  is  in  some  respects  similar 
to  the  case  at  bar,  but  it  differs  at  a  vital 
point.  In  that  case  there  was  one  debit 
item  and  one  credit  item  within  the  six 
years.  But  it  was  admitted  that  the  debit 
item  was  "paid  at  the  time  in  cash  by  the 
defendant,  and  a  receipt  given  therefor." 
And  this  payment  was  the  credit  item.  It 
was  therefore  a  cash,  and  not  a  credit,  trans- 
action. It  was  never  really  a  matter  of  ac- 
count. The  plaintiff,  having  been  paid  at 
the  time,  had  nothing  to  charge  to  the  de- 
fendant. Entering  both  the  charge  and  the 
contemporaneous  payment  did  not  make 
them  real  items  of  account.  In  the  present 
case,  on  the  contrary,  the  tobacco  was 
bought  on  credit  and  properly  charged  as  an 
item  of  the  mutual  account.  The  case  of 
Perry  v.  Chesley,  therefore,  does  not  sustain 
the  defendant's  contention. 

Nor  do  we  think  it  can  be  sustained  by 
any  reasonable  interpretation  of  the  stat- 
ute. When  the  parties  by  their  mutual  deal- 
ings by  some  item  of  debit  or  credit  have 
extended  the  time  of  the  operation  of  the 
statute  upon  the  balance  of  the  account,  we 
do  not  think  it  lies  in  the  power  of  the 
debtor  then  to  shorten  the  time  by  making 
specific  payment  of  debit  items.  The  statute 
was  evidently  intended  to  preserve  the  right 
of  action  upon  a  mutual  unsettled  account 
for  six  years  after  the  last  item,  no  matter 
how  far  back  the  account  commenced.  Un- 
til there  has  been  a  period  of  at  least  six 
years  during  which  there  are  no  items,  either 
debit  or  credit,  the  account  is  alive  and 
suable.  But  this  may  be  of  little  avail  to  n 
creditor  if,  as  is  claimed  by  the  defendant 
here,  the  latter  may  at  any  time  pay  spe- 
cifically all  the  items  which  have  accrued 
19LJaJL.(N.S.) 


within  six  years  and  leave  his  creditor  rem- 
ediless as  to  the  remainder  of  the  account. 
The  creditor  is  helpless.  The  debtor  may 
choose  what  item  he  will  pay,  and  the  cred- 
itor must  apply  the  payment  as  the  debtor 
directs.  If,  then,  the  creditor,  relying  upon 
the  statute,  as  he  ought  to  be  safe  in  doing, 
has  forborne  to  sue  until  only  one  item  is 
less  than  six  years  old,  the  debtor,  if  the 
present  contention  is  to  be  sustained,  may, 
against  the  will  of  the  creditor,  pay  that 
item,  and  escape  the  payment  of  all  the 
rest.  If  he  can  do  so  in  thirty  days  after 
the  item  is  charged,  he  can,  with  like  effect, 
do  so  at  any  time  before  six  years  have 
elapsed.  The  time  is  not  material.  We  do 
not  think  this  contention  can  be  sustained. 
The  effect  would  be  to  rob  the  statute  in 
great  measure  of  its  intended  efficacy. 

The  court  below  erred  in  ordering  judg- 
ment for  the  defendant.  Upon  the  facts 
found  by  the  auditor,  it  should  have  ordered 
judgment  for  the  plaintiff. 

Exceptions  sustained. 
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WILLIAM    D.    CARTER,    Admr.,    etc.,    of 
Ida   M.    Carter,    Deceased. 

V. 

WEST  JERSEY  &  SEASHORE  RAILROAD 
COMPANY,    Plff.    in    Err. 

(  —  N.  J.  — ,  71  Atl.  253.) 

Death  —  of  parent  —  action. 

1.  Where  children  are  supported  In  a 
home  maintained  with  the  earnings  of  the 
father,  and  the  mother  performs  the  or- 
dinary household  duties,  including  such 
care  of  the  children  as  a  mother  usually 
takes,  and  the  mother  loses  her  life  through 
the  wrongful  act  of  a  third  party,  the  stat- 
ute (P.  L.  1848,  p.  151;  Gen.  Stat.  1895, 
p.  1188,  §  10)  permits  an  action  to  be 
maintained  by  the  administrator  of  the 
mother   to   recover,   for   the   benefit   of   the 

Headnotes  by  Pitney,  C. 


Case  Note,  —  Elements  of  damages  re- 
coverable by  child  for  death  of 
m^other. 

The  law  presumes  substantial  damages  in 
favor  of  children  surviving  their  mother's 
death ;  and  the  pecuniary  loss  of  her  services 
in  keeping  the  home  of  one  of  them  and  as- 
sisting the  family  of  the  other  is  recoverable 
in  an  action  for  their  benefit.  Dukeman  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  237  111.  104, 
86  X.  E.  712. 

Education  in  religion,  morals,  and  virtue, 
which,  owing  to  the  peculiar  confidence  in- 
spired by  the  relationship  of  mother  and 
child,  can  be  imparted  to  children  by  the 
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cbildren,    the    damages    occasioned    by    the 
deprivation  of  the  expectation  of  pecuniary 
advantage    which    would    have    resulted    by 
a  continuance  of  the  mother's  life. 
Same  —  pecuniary  beneflts. 

2.  The  statute  (P.  L.  1848  p.  151;  Gen. 
Stat.  1895,  p.  1188,  §  10)  does  not  require 
the  plaintiff  to  show  that  the  next  of  kin 
would  probably  have  received  from  the  de- 
ceased contributions  of  money,  or  of  things 
purchased  with  money. 

(Garrison,    Reed,    and    Voorhees,   J  J.,   dis- 
sent. ) 

(November  16,  1908.) 

fj^RROR  to  the  Circuit  Court  for  Camden 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  negligent  killing  of  his  in- 
testate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Gaskill  A  Gaskill,  for  plaintiff 
in  error: 

A  nonsuit  should  have  been  granted,  no 
pecuniary  loss  to  the  next  of  kin  having  been 
shown. 

May  V.  West  Jersey  &  S.  R.  Co.  62  N.  J. 
L.  63,  42  Atl.  1Q3;  Gottlieb  v.  North  Jersey 
Street  R.  Co.  71  N.  J.  L.  47,  58  Atl.  1088. 

Messrs.  Lewis  Starr,  James  Gay  Gor- 
don, and  Allen  S.  Morgan,  for  defendant 
in  error: 

The  next  of  kin  of  a  married  woman  may 
maintain  an  action  for  the  pecuniary  loss 
which  they  have  sustained  by  her  death. 

Gottlieb  V.  North  Jersey  Street  R.  Co. 
72  N.  J.  L.  481,  63  Atl.  339. 

The  next  of  kin  sustained  ''pecuniary 
loss." 

Til  ley  v.  Hudson  River  R.  Co.  24  N.  Y. 
472;  Mclntyre  v.  New  York  C.  R.  Co.  37 
N.  Y.  296;  Consolidated  Traction  Co.  v. 
Hone,  60  N.  J.  L.  446,  38  Atl.  759;  Paulmier 


mother  alone,  is  such  a  benefit  and  ad- 
vantage to  the  child  as  is  capable  of  being 
estimated  in  money;  for  the  loss  of  which 
as  the  result  of  a  mother's  death,  surviving 
children  may  recover  damages.  St.  Lawrence 
&  O.  R,  Co.  V.  Lett,  11  Can.  S.  C.  422. 

A  charge  to  a  jury  in  an  action  by  young 
children  to  recover  for  their  mother's  death 
is  not  objectionable  because  it  allows  a  con- 
sideration of  the  value  to  such  children  of  a 
mother's  nurture  and  care.  Eames  v.  Brat- 
Ueboro,  64  Vt.  471. 

In  an  action  by  a  husband  and  his  children 
to  recover  for  the  loss  of  the  wife  and 
mother,  where  the  court  charged  that  the 
jury  should  find  for  the  plaintiffs  such  a  sum 
as  would  reasonably  compensate  them  for 
all  such  damages  as  were  the  direct  result 
to  them  by  reason  of  the  death,  it  was  error 
to  refuse  to  charge,  in  addition,  for  the  de- 
fendant, that  they  should  allow  nothing  as 
solace,  or  for  grief,  for  the  death  of  de- 
ceased. International  &  G.  N.  R.  Co.  v. 
Boykin,  32  Tex.  Civ.  App.  72,  74  S.  W.  93. 

A  complaint  showing  that  a  deceased 
mother  .was  survived  by  children  so  young  as 
to  be  dependent  upon  her  for  support,  nur- 
ture, and  education  sufficiently  shows  that 
they  suffered  a  pecuniary  loss  by  the 
mother's  death,  to  state  a  cause  of  action  for 
sQch  loss;  and  the  special  pecuniary  loss  to 
two  of  the  children  because  in  poor  health  is 
also  an  element  of  damages.  McKeigue  v. 
Janesville,  08  Wis.  60,  31  N.  W.  298. 

In  an  action  for  the  death  of  a  wife  and 
mother,  it  was  held  that  an  instruction 
which  stated  that  plaintiffs  were  entitled  to 
recover  as  damages  all  pecuniary  loss  suf- 
fered by  them  from  the  loss  of  society,  pro- 
tection, etc.,  of  the  deceased  was  properly 
given.  Green  ▼.  Southern  California  R.  Co. 
(Cal.)  67  Pac.  4. 

Damages  suffered  by  way  of  shock  result- 
ing from  a  mother's  death  may  not  be  re- 
covered, such  damages  being  too  problematic- 
al, indirect,  and  uncertain.  Filiatrault  v. 
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Canadian  P.  R.  Co.  Rap.  Jud.  Quebec,  18  C. 
S.  491. 

The  right  of  action  which  a  child  has  for 
the  death  of  its  mother  is  held,  in  McCuhbin 
V.  Hastings,  27  La.  Ann.  713,  to  be  that 
which  is  inherited  from  her,  and  which  is 
for  the  suffering  which  she  endured.  No  re- 
covery may  be  had  by  a  child  for  the  loss  and 
deprivation  of  the  care,  education,  assist- 
ance, and  love  of  his  mother. 

A  statute  which  gives  a  jury  the  right  to 
award  "such  damages  as  they  may  think  pro- 
portioned to  the  injury  resulting  from  such 
death"  allows  children  to  recover  for  the 
death  of  their  mother  the  value  of  her  serv- 
ices rendered  to  them  and  the  amount  ex- 
pended for  her  funeral  ex'penses.  Petrie  v. 
Columbia  &  G.  R.  Co.  29  S.  C.  303,  7  S.  E. 
615. 

Where  a  mother  aided  in  the  support  and 
maintenance  of  her  children,  and  cared  for 
them  in  sickness ;  and  there  was  a  reasonable 
expectation  that  such  aid  and  care  would 
continue, — the  loss  thereof,  in  an  action  by 
the  children  to  recover  for  their  mother's 
death,  is  to  be  considered  an  element  of  dam- 
ages. San  Antonio  A  A.  P.  R.  Co.  v.  Long 
(Tex.  Civ.  App.)   26  S.  W.  114. 

The  damages  recoverable  by  a  daughter  for 
the  death  of  her  mother  are  to  be  deter- 
mined by  the  actual  pecuniary  injury  sus- 
tained, and,  in-  assessing  the  damages  re- 
ceived, consideration  should  be  had  of  all 
surrounding  fpcts  and  circumstances  to  de- 
termine what  aid  the  child  would,  in  all 
probability,  have  received  from  the  mother 
in  the  particular  case  if  she  had  lived.  Gulf,' 
C.  &  S.  F.  R.  Co.  V.  Younger,  90  Tex.  387, 
38  S.  W.  1121. 

A  child  may  not  recover,  in  an  action  for 
his  mother's  death,  damages  resulting  from 
the  loss  of  the  social  relation  between  the 
two,  nor  for  loss  of  the  mother's  advice  and 
protection.  Nashville  &  C.  R.  Co.  v.  Smith, 
9  Lea,  474. 

A  son's  loss  of  the  society  of  his  mother 
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V.  Erie  R.  Co.  34  N.  J.  L.  151 ;  Rafferty  v. 
Erie  R.  Co.  66  N.  J.  L.  445,  49  Atl.  456; 
May  V.  West  Jersey  &  S.  R.  Co.  62  N.  J.  L. 
03,  42  Atl.  163;  Pennsylvania  R.  Co.  v. 
Goodman,  62  Pa.  339;  Delaware  L.  &  W. 
R.  Co.  V.  Jones,   128  Pa.  309,  18  Atl.  330. 

Pitney,  C,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  under  the  so- 
called  "death  act"  (P.  L.  1848,  p.  151; 
Gen.  Stat.  1895,  p.  1188,  §  10),  and  result- 
ed in  a  verdict  and  judgment  for  substan- 
tial damages.  It  appears  from  the  record 
and  bill  of  exceptions  that  William  L.  Car- 
ter and  Ida  M.  Carter,  his  wife,  while 
traveling  as  passengers  upon  an  electric 
railway  car  operated  by  the  defendant  com- 


pany, lost  their  livee  through  the  derailment 
of  the  car.  The  resulting  actions  against 
the  company  was  tried  together.  The  de- 
fendant's responsibility  was  admitted.  The 
deaths  occurred  on  October  28,  1906,  when 
the  husband  was  thirty-six  years  of  age, 
and  the  wife  two  years  younger.  There 
was  no  direct  evidence  to  show  whether  ei- 
ther survived  the  other.  They  left  surviv- 
ing two  daughters,  one  fourteen  and  the 
other  ten  years  of  age,  who,  by  the  terms  of 
the  statute  (amended  act  March  31,  1897 
[P.  L.  p.  134] ) ,  are  the  beneficiaries  of  the 
resulting  actions  against  the  company.  The 
present  writ  of  error  brings  under  review 
only  the  judgment  in  favor  of  the  adminis- 
trator of  Ida  M.  Carter,  the  wife. 

Motions  were  made  for  a  nonsuit  and  for 


is  not  an  element  of  recovery  in  an  action 
by  him  for  her  death,  his  recovery  being 
limited  to  the  pecuniary  assistance  which  he 
might  reasonably  have  expected  to  receive 
from  his  mother.  In  determining  the  ques- 
tion of  pecuniary  damages  the  court  cor- 
rectly charged  that  it  was  proper  to  take 
into  consideration  the  relation  of  the  mother 
in  her  life  to  her  son,  the  way  they  lived 
together,  her  age,  her  physical  and  mental 
condition,  the  means  which  she  had  for  her 
support,  the  probability  as  to  her  future 
life  and  condition,  of  what  pecuniary  value 
she  would  be  likely  to  be  to  the  son,  and 
what  he  would  be  likely  to  do  for  her,  and 
that  the  pecuniary  damage  to  him  would  be 
the  excess  of  the  pecuniary  benefit  she  was 
to  him  over  what  he  had  to  do  for  her.  La- 
zelle  V.  Newfane,  70  Vt.  440,  41  Atl.  511. 

It  is  said  in  Chicago  &  W.  J.  R.  Co.  v. 
Ptacek,  62  111.  App.  375,  in  upholding  the 
amount  of  a  verdict  in  an  action  for  the 
benefit  of  children  surviving  their  mother's 
death,  that  the  question  was  one  solely  of 
pecuniary  loss,  and,  although  damages  for 
the  bereavement,  for  pain  and  suffering,  were 
not  recoverable,  it  was  proper  to  refuse  to 
direct  a  verdict  for  nominal  damages  only. 

Where  a  deceased  mother  earned  money 
and  extended  pecuniary  assistance  to  her 
adult  daughters,  the  cutting  off  of  such  as- 
sistance by  the  mother's  death  was  an  ele- 
ment to  be  considered  in  the  assessment  of 
damages,  if  there  was  a  reasonable  expecta- 
tion of  its  continuance  had  she  survived. 
Omaha  Water  Co.  v.  Schamel,  78  C.  C.  A. 
68,  147  Fed.  502. 

In  Countrvman  v.  Fonda,  J.  &  G.  R.  Co. 
166  N.  Y.  201,  82  Am.  St.  Rep.  640,  59  N.  E. 
822,  it  was  said  that  the  jury,  in  addition  to 
.the  question  of  the  actual  money  damages 
as  proved,  were  to  consider  in  a  reasonable 
way  those  prospective  and  indefinite  dam- 
ages arising  from  the  death  of  a  mother, 
as,  for  instance,  whether  the  mother  might 
not  take  her  adult  son  and  daughter  home, 
in  case  of  their  failing  health,  to  nurse  and 
care  for  them  indefinitely. 

Mclntyre  v.  New  York  C.  R.  Co.  47  Barb. 
515,  was  an  action  for  the  death  of  a  wom- 
an, brou<?ht  for  the  benefit  of  the  next  of 
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kin,  her  three  children.  The  court,  in  re- 
ducing the  amount  of  the  verdict  recovered, 
said:  "There  is  no  legitimate  element  of 
damages  in  the  case,  other  than  the  pecun- 
iary loss  to  her  next  of  kin  resulting  from 
her  death.  They  doubtless  euffered  mental 
anguish  from  her  sudden  and  violent  death, 
and  it  would  be  natural  that  their  hearts 
were  made  to  bleed  over  the  mournful  cir- 
cumstances attending  it.  But  none  of  these 
were  pecuniary  injuries  for  which  the  law 
affords  a  pecuniary  compensation." 

The  damages  recoverable  by  children  for 
the  death  of  their  mother  are  limited  to 
those  of  a  pecuniary  character;  but  such 
damages  are  not  confined  to  the  immediate 
loss  of  money  or  property.  The  recovery 
should  look  to  the  loss  of  prospective  pecun- 
iary advantages,  such  as  nurture,  intellec- 
tual, moral,  and  physical  training,  and  such 
instruction  as  can  proceed  only  from  a  moth- 
er. Tilley  v.  Hudson  River  R.  Co.  24  N.  Y. 
471,  S.  C.  29  N.  Y.  262,  86  Am.  Dec.  297. 
This  holding  was  followed  in  Mclntyre  v. 
New  York  C.  R.  Co.  37  N.  Y.  287,  affirming 
47  Barb.  515. 

But  the  value  of  the  intellectual  and 
moral  training  a  mother  might  have  given 
her  children  is  not  considered  a  proper  ele- 
ment of  damages  in  Bradley  v.  Ohio  River 
&  C.  R.  Co.  122  N.  C.  972,  30  S.  E.  8,  where 
the  measure  of  damages  is  held  to  be  the 
pecuniary  injury  to  the  children  in  the  loss 
of  the  value  of  the  mother's  labor  or  the 
amount  of  her  earnings  if  she  had  lived. 

In  an  action  by  a  husband  and  his  chil- 
dren to  recover  for  the  death  of  the  wife 
and  mother,  the  children  may  recover  for 
their  own  peculiar  loss  in  being  deprived  of 
their  mother's  services;  and  an  instruction 
to  the  effect  that  children  may  recover  the 
value  of  the  mother's  nurture  and  instruc- 
tion, moral  and  physical,  together  with  in- 
tellectual training,  is  not  erroneous.  John- 
son V.  Southern  P.  R.  Co.  (Cal.)  97  Pac. 
520;  Redfield  v.  Oakland  Consol.  Street  R. 
Co.  110  Cal.  277,  42  Pac.  822,  1063. 

The  loss  of  financial  aid  from  the  income 

of  property  owned  by  a  deceased  mother  is 

an  element  of  damages  in  an  action  by  her 

'  children  to  recover  for  her  death,  where  such 
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the  direction  of  a  Tcrdict  for  the  defendant, 
upon  the  ground  that  there  was  nothing  to 
sh0w  any  pecuniary  loss  to  the  next  of  kin 
M  a  result  of  Mrs.  Carter's  death.  We 
think  these  motions  were  properly  overruled, 
There  was  evidence  to  show  that  the  chil- 
dren lived  with  their  parents  in  the  city  of 
Camden,  in  a  home  maintained  with  the 
earnings  of  the  father,  and  that  the  wife 
performed  the  household  duties,  except  that 
A  woman  was  occasionally  employed  to  do 
washing  and  cleaning.  It  was  reasonably 
to  be  inferred  that  she  took  such  care  of 
her  children  as  a  mother  usually  takes. 
The  statute  provides  that  the  jury  may  give 
such  damages  as  they  shall  deem  fair  and 
just,  with  reference  to  the  pecuniary  injury 
resulting  from   such   death  to  the  next  of 


kin.  As  was  long  ago  pointed  out  by  Chief 
Justice  Beasley,  this  means  "a  deprivation 
of  a  reasonable  expectation  of  a  pecuniary 
advantage  which  would  have  resulted  by  a 
continuance  of  the  life  of  the  deceased.'' 
Paulmier  v.  Erie  R.  Co.  34  N.  J.  L.  151, 
158.  This  definition  has  been  consistently 
adhered  to  in  subsequent  cases.  Deniarest 
V.  Little,  47  N.  J.  L.  28;  Consolidated 
Traction  Co.  v.  Hone,  60  N.  J.  L.  444,  446, 
38  Atl.  759;  Cooper  v.  Shore  Electric  Co. 
63  N.  J.  L.  558,  567,  44  Atl.  633.  Under 
circumstances  such  as  are  here  presented,  we 
think  there  is  a  reasonable  inference  that 
the  continuan.ee  of  the  mother's  life 
would  have  resulted  in  substantial  pecuniary 
benefit  to  the  children.  The  statute  does 
not  require  the  plaintiff  to  show  that  the 


income  was  the  result  of  the  mother's  busi- 
ness activity.  San  Antonio  &  A.  P.  R.  Co. 
T.  I^ng,  supra. 

Phalen  ▼.  Rochester  R.  Co.  31  App.  Div. 
448.  52  N.  Y.  Supp.  836,  in  affirming  a  ver- 
diqt  claimed  to  be  excessive,  said,  in  regard 
to  children's  rights  to  recover  such  a  sum 
as  the  jury  deemed  "to  be  a  fair  and  just 
compensation  for  the  pecuniary  injuries." 
resulting  from  the  death  of  their  mother: 
''In  the  case  at  bar  the  mother,  having 
reared  her  children  and  seen  them  settled  in 
life,  was  spending  her  declining  years  living 
around  among  them,  some  of  her  children 
affording  her  pecuniary  assistance  to  make 
her  life  comfortable.  '  The  fact  that  they 
had  dutifully  done  so  does  not  detract  from 
their  right  to  recover  damages  in  this  ac- 
tion. It  might  well  be  that,  when  sickness 
or  misfortune  should  render  the  care  or  as- 
sistance of  this  mother  necessary,  she  would 
be  in  a  condition  to  render  it,  and  this 
would  certainly  be  a  pecuniary  benefit.  But 
we  will  not  indulge  in  anticipations  of  the 
many  ways  in  which  tne  jury  might  see  how 
the  deceased  could  render  pecuniary  aid  to 
her  sons  and  daughters.  They  had  the  right 
to  that  aid,  and  to  the  preservation  of  her 
life  as  long  as  Providence  should  permit." 

In  Tuteur  v.  Chicago  &  N.  W.  R.  Co.  77 
Wis.  505,  46  N.  W.  897,  children  were  al- 
lowed to  recover  for  their  mother's  death 
the  actual  pecuniary  loss  sustained,  taking 
into  consideration  the  number  of  years  the 
mother  would  probably  have  lived,  the  rea- 
H)nable  expectation  of  her  property  increas- 
ing;, and  the  reasonable  expectation  of  pecun- 
iary benefit  to  the  children  by  way  of  sup- 
port or  otherwise  had  the  deceased  lived. 

Where  there  was  evidence  from  which  a 
jury  could  find  a  reasonable  expectation  of 
pecuniary  advantage  from  the  continued 
lif«  of  the  mother  of  children  suing  for  her 
death,  they  might  assess  as  damages  the 
actual  money  loss  to  the  children.  In  esti- 
mating such  a  loss  occasional  gifts  and  serv- 
iee!)  should  not  be  taken  into  consideration; 
but.  where  there  was  a  persistent  regularity 
in  Ruch  contributions  from  year  to  year,  so 
unvarying  as  to  justify  a  reasonable  expec- 
tation of  continuance,  and  contributing  ap- 
preciably to  the  comfort  and  health  of  her 
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children,  the  loss  to  them  is  a  pecuniary 
one  for  which  they  are  entitled  to  compen- 
sation. Schnatz  v.  Philadelphia  &  R.  R. 
Co.  160  Pa.  602,  28  Atl.  952. 

A  statute  allowing  such  damages  to  be 
given  as,  "under  all  the  circumstances  of 
the  case,  may  be  just,"  does  not  warrant 
awarding  a  recovery  for  the  grief  of  a  son 
caused  by  his  mother's  death;  but,  in  esti- 
mating the  damages  suffered,  the  jury  should 
take  into  consideration  the  loss  of  the  home 
afforded  by  his  mother,  and  a  prospective 
college  education  which  she  was  able  to  give 
him.  Butte  Electric  R.  Co.  v.  Jones,  18 
L.R.A.(N.S.)   1205,  164  Fed.  308. 

In  Atlanta  &  W.  P.  R.  Co.  v.  Venable,  67 
Ga.  697,  the  court,  in  determining  from 
what  date  to  allow  damages  to  a  child  for  its 
mother's  death,  made  the  statement  that  the 
measure  of  damages  was  the  deprivation  of 
the  child  of  her  mother's  support. 

The  loss  of  a  mother's  care,  nurture,  train- 
ing, and  instruction  is  an  element  to  be  con- 
sidered in  determining  the  pecuniary  in- 
jury to  a  child  of  tender  years,  suffered  as  a 
result  of  its  mother's  death.  Omaha  Water 
Co.  V.  Schamel,  78  C.  C.  A.  68,  147  Fed.  602. 

The  pecuniary  benefit  resulting  to  a  child 
from  services  rendered  by  her  mother,  who 
lived  with  her  and  attended  to  the  house- 
work, may  be  recovered  as  an  element  of 
damages  in  an  action  for  the  mother's  death ; 
but  for  occasional  assistance  rendered  to 
other  children  in  case  of  sickness,  of  the 
value  of  which  there  is  no  evidence,  there 
may  be  no  recovery.  Baltimore  &  O.  R.  Co. 
v.  State,  63  Md.  135. 

The  expectancy  of  children  in  the  fruits 
of  their  mother's  earnings  in  her  business 
is  not  to  be  taken  into  consideration  in 
estimating  the  damages  suffered  by  the  chil- 
dren upon  their  mother's  death,  where  it  is 
conceded  that  her  earnings,  immediately 
upon  being  realized,  became  her  husband's 
property.  Tilley  v.  Hudson  River  R.  Co. 
supra. 

Attention  is  called  to  the  note  to  Butte 
Electric  R.  Co.  v.  Jones,  18  L.R.A.(N.S.) 
1205,  on  the  question  of  a  minor's  right  to 
damages  for  the  negligent  killing  of  his  par- 
ent, as  limited  to  the  period  of  minority. 
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next  of  kin  would  probably  have  received 
from  the  deceased  contributions  of  money, 
or  of  things  purchased  with  money. 

In  Tilley  v.  Hudson  River  R.  Co.  24  N. 
Y.  471,  475,  Denio,  J.,  said:  *'The  injury 
to  the  children  of  the  deceased  by  the  death 
of  their  mother  was  a  legitimate  ground  of 
damages;  and  we  do  not  agree  with  the  de- 
fendants' counsel  that  they  ought  to  have 
been  nominal.  The  difficulty  upon  this 
point  arises  from  the  employment  of  the 
word  'pecuniary'  in  the  statute;  but  it  was 
not  used  in  a  sense  so  limited  as  to  con- 
fine it  to  the  immediate  loss  of  money  or 
property,  for,  if  that  were  so,  there  is 
scarcely  a  case  where  any  amount  of  dam- 
ages could  be  recovered.  It  looks  to  pro- 
spective advantages  of  a  pecuniary  nature, 
Which  have  been  cut  off  by  the  premature 
death  of  the  person  from  whom  they  would 
have  proceeded;  and  the  word  'pecuniary' 
was  used  in  distinction  to  those  injuries  to 
the  affections  and  sentiments  which  arise 
from  the  death  of  relatives,  and  which, 
though  most  painful  and  grievous  to  be 
borne,  cannot  be  measured  or  recompensed 
by  money.  It  excludes,  also,  those  losses 
which  result  from  the  deprivation  of  the  so- 
ciety and  companionship  of  relatives,  which 
are  equally  incapable  of  being  defined  by  any 
recognized  measure  of  value.  But  infant 
children  sustain  a  loss  from  the  death  of 
their  parents,  and  especially  of  their  mother, 
of  a  different  kind.  She  owes  them  the 
duty  of  nurture,  and  of  intellectual,  moral, 
and  physical  training,  and  of  such  instruc- 
tion  as  can   only  proceed   from   a  mother. 

.  .  .  It  is  argued  by  the  defendants' 
counsel  that  there  should  be  no  recovery 
on  these  grounds,  because  the  father  is 
obliged  to  provide  what  the  children  have 
been  deprived  of  by  the  loss  of  their  mother. 
But  this  is  not  an  adequate  answer.  The 
children  have  been  deprived  of  that  which 
they  were  entitled  to  receive  by  the  wrongful 
act  of  the  defendants.  Their  loss  may  or 
may  not  be  made  up  to  them  from  another 
source;  but  in  the  meantime  they  are  en- 
titled to  a  fair  and  just  compensation  from 
the  wrongdoers  by  the  provisions  of  this 
statute."  And  see  S.  C.  29  N.  Y.  252,  285, 
86  Am.  Dec.  297.  In  Gottlieb  v.  North  Jer- 
sey Street  R.  Co.  72  N.  J.  L.  480,  63  Atl. 
339,  this  court  decided  that,  under  the  stat- 
ute, an  action  may  be  maintained  by  the 
administrator  of  a  deceased  wife  for  the 
benefit  of  her  next  of  kin,  notwithstanding 
the  husband  be  still  living.  In  that  case 
the  husband  was  himself  administrator. 

In  the  present  case  it  is  argued  that  the 
services  rendered  by  Mrs.  Carter  to  her 
children  were  rendered  in  performance  of 
the  duty  that  she  owed  to  her  husband,  and 
the  suggestion  is  that  the  children's  ex- 
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pectation  of  benefit  in  this  behalf  was,    or 
ought  to  have  been,  included  in  the  action 
brought  by 'the  administrator  of  their  father. 
The  record  before  us  does  not  disclose  what 
was  the  outcome  of  the  latter  action;  nor, 
in  our  opinion,  are  we  concerned  with    it. 
Each   parent  owes  duties   to   the   children, 
independent  of  the  marital  duties  they  owe 
to  each  other.    The  presumption  is  that  the 
death  of  both  parents  is  more  detrimental  to 
dependent    children,     from     the    pecuniary 
standpoint,  than  the  death  of  a  single  prr- 
ent  only.     What  damages  ought  to  be  al- 
lowed for  the  death  of  either  is  to  be  regulat- 
ed by  instructions  to  the  jury.    May  v.  West 
Jersey  &  S.  R.  Co.  62  N.  J.  L.  63,  42  Atl. 
163,  is  cited  as  sustaining  the  proposition 
that,  pending  the  husband's  life,  the  wife's 
services  in  the  household  are  due  to  him, 
and  are  only  incidentally  beneficial   to   the 
children;    and   that  the   prospect  that    the 
wife    would    have    survived    the    husband, 
whereupon  her  services  would  become  a  di- 
rect pecuniary   benefit  to   the   children,    is 
too   remote  to  be  considered  in   fixing  the 
pecuniary  benefit  of  which  the  children  are 
deprived  by  the  mother's  premature  death. 
In  the  case  referred  to  the  only  question  for 
determination    was    whether    the    damages 
were  excessive.    The  decision  is  not  author- 
itative  upon   the  question  of   the  right   of 
recovery,  and  in  the  discussion  of  that  ques- 
tion the  expressions  in  the  opinion  are  not 
to  be  accepted  without  modification.    More- 
over, if  we  were  to  treat  the  mother's  care 
of  young  children  as  bestowed,  during  the 
father's  lifetime,  in  performance  of  a  duty 
owing   to    him    rather    than    to    them,    the 
assumption  would  have  little,  if  any,  bear- 
ing upon   the  present  case.     For  here  the 
father's  life  had  already  terminated  before 
the  issue  was  tried,  and  so  his  expectancy 
of  life  was  no  longer  in  the  realm  of  specu- 
lation.    Not   only   so,   but   his   death    was 
caused  by  the  same  act  of  the  defendant 
that  terminated   the  mother's   life.     There 
was  no  error  in  the  refusal  of  the  motions 
for  nonsuit  and  for  direction  of  a  verdict 
in  favor  of  the  defendant. 

The  only  other  ground  relied  upon  for 
reversal  is  the  instruction  of  the  trial  judge 
to  the  jury  respecting  the  damages  to  be 
allowed  in  the  event  of  a  verdict  for  the 
plaintiff.  Taking  the  whole  of  the  charge 
together,  we  think  it  not  open  to  reasonable 
criticism  upon  this  point. 

The  judgment  under  review  should  be  af- 
firmed. 

Garrison,  J.,  dissenting: 

The  beneficiaries  in  whose  interest  this 
judgment  was  recovered  are  the  children  of 
William  L.  and  Ida  M.  Carter,  both  of  whom 
were  killed  in  the  same  railway  accident 
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The  resnlting  actions  against  the  company, 
in  the  cases  of  both  the  father  and  the 
mother  of  the  beneficiaries,  which,  as  stated 
in  the  opinion,  were  brought  by  the  same 
administrator  in  the  same  court,  were  tried 
together,  and  submitted  to  the  jury  in  a 
single  charge,  in  which  the  rule  for  the  ad- 
measurement of  damages  in  each  case  was 
laid  down.  In  the  father's  case  the  jury 
was  instructed  that,  in  awarding  the  dam- 
ages which  were  to  be  only  of  a  pecuniary 
nature,  tbej  should  take  into  consideration 
''the  loss  by  these  children  of  the  mainte- 
nance and  support  of  their  father,  the  com- 
forts and  conveniences  of  home,  the  educa- 
tion of  these  children,  and  the  provision  at 
his  death  from  the  accumulated  savings  of 
his  income." 

In  the  case  of  the  mother,  which  is  the 
one  before  us  on  this  writ  of  error,  the  jury 
vas  instructed:  "As  to  the  other  suit,  the 
suit  brought  by  the  administrator  of  the 
mother,  Ida  Carter,  you  may  award  such 
sum  as  you  think  these  children  have  lost 
by  being  deprived  of  her  services,  care,  and 
attention  which,  had  she  lived,  she  would 
have  given  to  them,  and  which  now  must  be 
procured  by  them  in  some  other  way." 

This  instruction,  which  was  specifically 
excepted  to,  is,  in  my  opinion,  an  erroneous 
one  that  permitted,  if  it  did  not  necessitate, 
a  reduplication  of  damages.  The  concrete 
vice  of  the  instruction  is  that,  if  it  is  lim- 
ited to  damages  of  a  pecuniary  nature,  it 
covers  the  same  ground  as  the  instruction 
given  in  the  case  of  the  father.  If  it  is  not 
BO  limited,  it  is  on  that  account,  erroneous. 
Assuming  that  in  each  case  the  damages 
were  only  such  as  were  of  a  pecuniary  na- 
ture, the  "services,  care,  and  attention"  of  a 
mother,  which  the  jury  were  told  to  give  in 
one  ease,  are  nominally  directed  chiefly,  if 
not  wholly,  to  securing  and  promoting  the 
"comforts  and  conveniences  of  home  and  the 
education  of  the  children,"  which  the  jury 
had  been  told  to  award  in  the  father's  case ; 
•0  that,  if  the  jury  obeyed  both  instruc- 
tions, as  we  must  presume  they  did,  they 
necessarily  awarded  in  the  ca^  of  the  moth- 
er damages  which,  in  so  far  as  they  were 
of  a  pecuniary  nature,  they^  also  rewarded  to 
the  case  of  the  father,  and  which,  if  not  of 
A  pecuniary  nature,  should  not  have  been 
permitted  in  either  case. 

This  result  inevitably  inheres  in  the  in- 
Btnictions  that  were  given  to  the  jury,  and 
does  not  depend  upon  any  speculations  as 
to  matters  aliunde  respecting  survivorship. 
For  this  judgment  in  the  case  of  the  moth- 
er of  the  beneficiaries  must  stand  either  upon 
the  theory  that  the  father  was  living  at  the 
time  of  her  death,  or  that  he  was  not.  If 
the  former,  then,  under  the  instruction  of 
the  court,  the  children  were  awarded  dam- 
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a«fes  which,  in  so  far  as  they  were  suscep- 
tible of  pecuniary  assessment,  they  had  not 
sustained.  If  the  latter,  they  were  awarded 
damages  which,  in  so  far  as  they  were  ca- 
pable of  pecuniary  admeasurement,  they  re- 
covered in  the  action  for  the  father's  death. 
Whichever  theory  be  adopted,  a  verdict  ren- 
dered in  accordance  with  the  instruction 
imder  review  would  be  founded  upon  an 
erroneous  rule  of  damages. 

In  my  opinion  the  judgment  should  there- 
fore be  reversed. 

Heed  and  Voorhees,  JJ.,  concur. 
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.ETNA  INSURANCE  COMPANY,  Appt. 

(193  N.  Y.  142,  85  N.  E.  1006.) 

Insurance  —  automobile  —  explosion  — 
liability. 

A  fire  burning  an  automobile  originates 
within  the  vehicle,  within  the  meaning  of 
an  exception  of  fires  so  originating  in  a 
policy  of  insurance  on  it,  where,  in  conde* 
quence  of  the  machine's  running  into  a 
ditch,  gasolene  leaks  from  the  tank,  and  the 
vapor  penetrates  the  lamp  forming  the 
headlight  and  explodes,  causing  the  fire. 

(Vann  and  Chase,  J  J.,  dissent.) 

(October  13,  1908.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment entered  in  the  office  of  the  clerk  of 
New  York  County  on  the  report  of  a  referee 
dismissing  a  complaint  filed  to  recover  the 
amount  alleged  to  be  due  on  a  fire-insurance 
policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edgar  J.  Nathan,  for  appellant: 

The  lamps  attached  to  the  dashboard  were 
a  part  of  the  automobile. 

2  Phillips,  Ins.  p.  38;  Joyce,  Ins.  §  1765; 
Manila  Prize  Cases,  188  U.  S.  264,  47  L.  ed. 
463,  23  Sup.  Ct.  Rep.  415. 

The  fire  originated  within  the  vehicle. 

Nelson  v.  Traders'  Ins.  Co.  181  N.  Y.  472, 
74  N.  E.  421;  30  Am.  &  Eng.  Enc.  Law,  2d 


Note.  —  The  above  decision  seems  to  be 
one  of  first  impression  upon  the  question 
of  the  applicability  of  a  provision  in  a 
policy  insuring  an  automobile,  exempting 
the  insurer  from  payment  of  loss  caused 
by  fire  "originating  within  the  vehicle,"  as 
an  extensive  search  has  failed  to  disclose 
any  other  case  in  which  such  provision  was 
presented  to  the  court  for  construction. 
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ed.  p.  893;  Petti  v.  May,  34  Wis.  666;  Bad- 
deley  v.  Gingell,  17  L.  J.  Exch.  N.  S.  63,  1 
Exch.  319. 

Messrs^  Philip  G.  Bartlett  and  Graham 
Sumner,  for  respondent: 

The  fire  which  caused  the  plaintiffs  loss 
was  not  a  fire  originating  within  the  ve'iii- 
cle,  within  the  meaning  of.  the  policy  of  in- 
surance. 

Schoonmaker  v.  Hoyt,  148  N.  Y.  425,  42 
N.  E.  1059;  Dady  v.  O^Rourke,  172  N.  Y. 
447,  65  N.  E.  273;  Hustace  v.  Phoenix  Ins. 
Co.  176  N.  Y.  292,  62  L.R.A.  651,  67^.  E. 
592. 

Cullen,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  on  a  fire-insurance 
policy  to  recover  for  the  damage  caused  to 
an  automobile  by  fire.  The  policy  contained 
this  provision :  "It  is  understood  and  agreed 
that  this  policy  does  not  cover  loss  or  dam- 
age caused  by  fire  originating  w^ithin  the 
vehicle."  On  a  dark  night  in  July,  1002, 
the  automobile  insured,  which  was  propelled 
by  the  explosion  of  gasolene  vapor,  while 
going  from  Pleasure  Bay  to  Monmouth,  New 
Jersey,  ran  off  the  road  into  a  ditch  filled 
with  water  to  the  depth  of  a  man*s  knee. 
At  the  time  of  the  occurrence  there  were  in 
the  vehicle  a  chauffeur  and  three  other  men. 
The  automobile  lay  at  an  angle  of  40  de- 
grees with  the  bed  of  the  road.  Finding  it 
impossible  to  extricate  the  machine  from 
the  ditch,  the  three  men  left  for  assistance, 
and  almost  immediately  after  heard  the 
noise  of  an  explosion,  when,  running  to  the 
place 'of  the  accident,  they  found  the  auto- 
mobile in  flames  and  the  chauffeur  lying  on 
the  ground  across  the  ditch,  with  his  clothes 
torn  and  his  arms  and  hands  bare.  The 
chauffeur  died  before  the  trial  of  this  action, 
so  the  origin  of  the  fire  can  be  determined 
only  from  the  circumstances  narrated  by 
the  other  persons.  At  the  time  of  the  acci- 
dent two  kerosene  lamps  on  the  dashboard 
of  the  vehicle  were  lighted.  It  is  assumed 
by  both  parties  that,  on  account  of  the  slant- 
ing position  in  which  the  vehicle  stood,  the 
gasolene  ran  out  of  the  tank,  covered  the 
surface  of  the  water,  and  its  vapor  coming 
in  contact  with  the  lighted  lamps  took  fire 
and  caused  the  explosion.  This  theory  is 
in  harmony  with  the  statements  made  in 
plaintiff's  proof  of  loss,  to  wit,  "said  fire 
originating  as  follows:  On  road  from  Pleas- 
ure Bay  to  Monmouth  Beach.  Caused  by 
extinguishing  lamp."  The  referee  found  as 
a  fact  that  the  loss  and  damage  originated 
within  the  vehicle,  and  awarded  judgment 
to  the  defendant.  This  judgment  was  re- 
versed by  the  appellate  division,  the  order 
of  which  is  silent  as  to  the  grounds  of  the 
reversal.  It  is  therefore  presumed  to  have 
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been  on  the  law  alone  (Code  of  Civil  Pro- 
cedure, §  1338),  the  facts  found  by  the  ref- 
eree not  being  disturbed,*  provided  there  was 
any  evidence  to  support  them.  Therefore 
the  question  before  this  court  is  whether  a 
fire  occurring  in  the  manner  described  falls 
within  the  exception  of  the  policy  as  a  "fire 
originating  within  the  vehicle.'' 

We  cannot  accept  the  view  entertained  by 
the  majority  of  the  appellate  division.  Doubt- 
less the  general  rule  is,  as  often  stated,  that, 
where  an  insurance  policy  is  so  drawn  as  to 
be  ambiguous  or  require  interpretation,  that 
interpretation  will  be  adopted  which  is  most 
favorable  to  the  insured.  Rickerson  v.  Hart- 
ford F.  Ins.  Co.  149  N.  Y.  307,  43  N.  E.  856; 
Michael  v.  Prussian  Nat.  Ins.  Co.  171  N.  Y. 
25,  63  N.  E.  810.  But  the  rule  is  equally 
well  settled  that  contracts  of  insurance, 
like  other  contracts,  are  to  be  construed 
according  to  the  sense  and  meaning  of  the 
terms  which  the  parties  have  used,  and,  if 
they  are  clear  and  unambiguous,  the  terms 
are  to  be  taken  and  understood  in  their 
plain,  ordinary,  and  proper  sense.  Imperial 
F.  Ins.  Co.  V.  Coos  County,  151  U.  S.  452, 
38  L.  ed.  231,  14  Sup.  Ct.  Rep.  379;  Nelson 
V.  Traders'  Ins.  Co.  181  N.  Y.  472,  74  N.  E. 
421.  That  the  lamps  were  part  of  the  auto- 
mobile so  that  the  policy  would  have  cov- 
ered their  loss  had  the  fire  been  caused  by 
other  than  the  excepted  risk  seems  reasona- 
bly clear.  That  the  gasolene  vapor  must 
have  penetrated  within  the  lamp  to  have 
ignited  is  also  clear.  Therefore,  within 
the  letter  of  the  policy,  the  fire  in  this  case 
originated  within  the  vehicle  itself,  and  was 
an  excepted  risk.  We  do  not  care,  however, 
to  stand  on  the  proposition  that,  construing 
the  policy  literally,  this  fire  fell  within  the 
exceptions,  but  on  the  broader  ground  that, 
by  a  fair  interpretation  of  the  policy,  it 
was  intended  to  exclude  risks  of  this  char- 
acter. The  motive  power  used  in  the  auto- 
mobile, volatile,  and  inflammable  in  the 
highest  degree,  was  a  constant  source  of  dan- 
ger by  fire.  Fire  might  happen  from  many 
circumstances,  some  of  which  it  was  possible 
to  foresee,  others  which  it  was  not  possible 
to  foresee.  It  might  be  caused  from  some 
defect  in  the  electric  apparatus  on  in  the 
valves  controlling  the  fiow  from  the  tank 
into  the  motor,  setting  fire  to  the  whole 
store  of  gasolene.  If  the  vehicle  was  run  at 
a  high  speed,  the  machinery  might  become 
so  heated  as  to  cause  fire;  and,  as  already 
suggested,  the  fire  might  be  caused  in  many 
other  ways  which  could  not  be  anticipated. 
The  fair  and  natural  import  of  the  policy 
was  to  exclude  loss  by  fire,  danger  of  which 
was  inherent  in  the  use  or  operation  of- the 
automobile  itself  without  the  intervention  of 
any  extrinsic  cause  or  agency.  If  an  incen- 
diary,  desiring  to  destroy  the  automobile, 
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should  throw  a  lighted  match  into  the  tank, 
the  fire  would,  under  a  literal  reading  of  the 
policy  and  under  the  position  assumed  by 
the  respondent's  counsel,  originate  "within 
the  vehicle:"  but,  in  our  judgment,  such  a 
loss  would  not  fall  within  the  spirit  or  fair 
interpretation  of  the  exception,  but,  on  the 
contrary,  be  covered  by  the  policy.  In  such 
a  case  it  would  be  the  independent  act  of  a 
third  party  that  caused  the  fire.  It  is  true 
that,  by  reason  of  the  presence  of  the  gaso- 
lene, an  automobile  would  possibly  at  all 
times  be  more  inflammable  and  subject  to 
greater  injury  by  fire  than  other  vehicles. 
Such  risk  was  doubtless  paid  for  by  the  pre- 
mium exacted  and  was  covered  by  the  pol- 
icy. What  the  policy  intended  to  except  was 
fire  developed  by  or  originating  in  the  use 
of  the  automobile  as  distinguished  from  fire 
occasioned  by  external  causes.  In  other 
words,  "within"  in  this  policy  is  used  as  the 
antithesis  of  "extrinsic"  or  "without,"  not 
as  the  synonym  of  "interior."  The  question 
is  one  that  does  not  admit  of  extended 
elaboration.  We  can  only  say  that,  in  our 
judgment,  the  policy  did  not  cover  the  loss 
in  this  case. 

The  order  of  the  Appellate  Division  should 
be  reversed  and  the  judgment  entered  upon 
tlie  report  of  the  referee  affirmed,  with  costs 
in  both  courts. 

Gray,  Haifcht,  Werner,  and  Willard 
Bartlett,  JJ.,  concur. 

Vann,   J.,  dissenting: 

The  decision  of  this  appeal  turns  on  the 
meaning  of  the  words  "fire  originating  with- 
in the  vehicle,"  which  form  part  of  an  ex- 
ception that  is  claimed  to  release  the  de- 
fendant from  the  obligation  of  its  general 
promise  to  insure  "against  all  direct  loss  or 
damage  by  fire."  The  exception  from  the 
promise  is  not  a  part  of  the  printed  policy, 
but  was  written  in  and  is  peculiarly  the 
language  of  the  insurer.  If  the  meaning  of 
the  exception  is  in  doubt,  the  law  holds  the 
company  responsible  "because  it  prepared 
and  executed  the  contract,  and  the  language 
used  is  wholly  its  own."  Rickerson  v.  Hart- 
ford F.  Ins.  Co.  149  N.  Y.  307,  313,  43  N.  E. 
856.  The  learned  appellate  division  gave 
the  words  in  question  one  meaning,  while 
the  referee  and  one  of  the  justices  below 
gave  them  another.  We  also  differ  with  no 
uncertain  divergence  of  views  as  to  what 
they  mean;  and  can  it  be  said  under  these 
circumstances,  with  propriety  or  truth,  that 
the  meaning  of  the  company  is  expressed  so 
clearly  as  to  exempt  it  from  the  application 
of  the  rule  that  the  author  of  a  serious 
doubt  in  a^written  instrument  must  bear 
the  burden  thereof? 

Where  did  the  fire  originate  and  what 
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was  the  direct  cause  thereof?  The  gasolene 
was  a  mere  potentiality,  the  same  as  a  bun- 
dle of  pine  shavings  or  a  can  of  gunpowder 
might  have  been.  It  did  not  cause  the  fire, 
for  there  is  no  claim  of  spontaneous  com- 
bustion. It  was  highly  inflammable,  but  it 
was  not  the  first  material  that  caught  fire. 
The  fire  did  not  originate  in  the  gasolene. 
It  originated  in  an  explosive  vapor  that  came 
partly,  but  not  wholly,  from  the  gasolene, 
owing  to  rapid  evaporation  after  it  had  es- 
caped from  the  vehicle.  The  gasolene  in  the 
form  of  a  liquid  oil  flowed  out  of  the  inverted 
tank  on  the  ground  or  water  beneath.  It 
was  then  no  longer  within,  but  wholly  with- 
out, the  vehicle,  and  it  was  not  then  on  fire. 
Contact  with  the  air  and  combination  there- 
with at  once  turned  it  into  a  vapor  or  gas; 
that  is,  "a  compound  or  mixture  capable  of 
a  rapid  chemical  reaction,"  known  as  an 
"explosion."  It  was  not  until  after  the  gaso- 
lene was  resting  on  the  surface  of  the  earth, 
wholly  free  from  the  vehicle,  that  the  gas 
came  into  existence.  As  a  gas  it  was  never 
inside  of  the  vehicle.  It  was  a  new  substance, 
composed  of  gasolene  and  air.  It  was  cre- 
ated by  the  action  of  the  outside  air  upon 
the  gasolene  after  it  was  also  outside.  That 
action  took  place  without  the  vehicle  and 
the  product  of  evaporation  sprang  into  ex- 
istence without  the  vehicle.  It  was  never 
within  the  vehicle,  for  it  was  not  composed 
wholly  of  gasolene.  A  new  element  was  add- 
ed to  the  gasolene  after  its  escape,  and  the 
oil  and  air  compounded,  not  simply  com- 
bined, was  a  new  substance.  This  new  sub- 
stance thus  brought  into  existence  without 
the  vehicle  caught  fire  doubtless  from  con- 
tact with  the  fiame  of  a  kerosene  lamp.  As- 
suming that  the  lamp  was  part  of  the  vehi- 
cle, that  which  first  took  fire  was  not  a 
part  of  it,  nor  within  it.  The  gas,  floating 
in  the  air  wholly  outside  of  the  vehicle, 
first  caught  fire,  and  that  fire  was  commu- 
nicated to  the  vehicle  and  destroyed  it.  The 
fire  mfe  judice  did  not  originate  within  the 
vehicle,  any  more  than  if  the  vehicle  had 
run  into  a  hay  stack,  the  lamp  had  set  fire 
to  the  hay,  and  the  burning  hay  had  set  the 
vehicle  on  fire  or,  to  use  another  illustra- 
tion, if  the  vehicle  had  overturned  a  storage 
tank  and  the  gas  arising  from  the  oil  as  it 
flowed  on  the  ground  had  been  ignited  by 
the  lamp,  and  fire  had  thus  been  communi- 
cated to  the  vehicle  itself. 

The  purpose  of  the  exception  from  gen- 
eral liability  imposed  on  the  defendant  by 
the  policy,  as  I  gather  the  moaning  from  the 
words  used,  was  to  exempt  the  insurer  when 
the  fire  was  caused  by  the  operation  of  the 
machinery,  or  by  defects  in  the  vehicle  it- 
self, or  by  inherent  agencies  which  were  a 
part  of  the  machine  and  operated  wholly 
within  it,  with  no  aid  from  external  causes. 
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Such  a  fire  would  owe  its  origin  wholly  to 
internal  conditions,  and  hence  could  prop- 
erly be  said  to  have  "originated  within  the 
vehicle."  The  fire  in  question  originated 
without  th0  vehicle,  for  it  was  kindled  out- 
side and  was  burning  outside  before  the  ve- 
hicle itself  caught  fire. 

I  vote  for  affirmance  and  judgment  ab- 
solute against  the  appellant  on  its  stipula- 
tion. • 

Chase,  J.,  concurs 'with  Vann,  J, 
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(192  N.  Y.  499,  85  N.  E.  682.) 

Bills     and    notes  —  negotiable    instru- 
ments act. 

1.  A  complaint  upon  a  bill  or  note,  which 
does  not  allege  a  collateral  agreement  be- 
tween the  parties  whose  names  are  on  the 
instrument,  but  which  seeks  to  recover 
aGfainst  a  person  otherwise  than  as  provided 
by  the  negotiable  instruments  act,  states  no 
cause  of  action. 

Bill    of    exchange  —  irregular    indorse- 
ment —  parol  evidence. 

2.  Parol  evidence  is  admissible  in  an  ac- 
tion by  the  drawer  of  a  bill  of  exchange 
payable  to  his  own  order,  against  a  stranger 
who  placed  his  name  on  the  back  of  the 
instrument  before  delivery,  and  above  which 
the  drawer's  indorsement  was  placed,  to  show 
that  he  intended  to  become  surety  for  the  ac- 
ceptor, and  assume  liability  to  the  drawer, 


notwithstanding  the  negotiable  instruments 
law  provides  that,  if  the  instrument  is  pay 
able  to  the  order  of  the  drawer,  a  person 
not  otherwise  a  party  to  the  instrument, 
who  places  thereon  his  signature  in  blank 
before  delivery,  is  liable  to  all  persons  sub- 
sequent to  the  drawer,  since,  the  drawer  be- 
ing in  legal  efTect  an  indorser,  the  parties 
are  within  the  provisions  of  the  section  of 
the  statute  which  declares  that,  as  between 
indorsers,  parol  evidence  is  admissible  to 
show  the  order  in  which  they  agreed  to  be 
liable. 

(September  29,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  a'ffirming  a 
judgment  of  the  Trial  Term  for  Broome 
County  in  plaintifTs  favor  in  an  action 
brought  to  enforce  the  alleged  liability  of  an 
indorser  of  a  promissory  note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  Edward  Kelley,  for  appellant: 

Before  the  negotiable  instruments  law, 
the  contracts  created  .between  the  parties 
to  negotiable  paper  were  contracts  in  writ- 
ing, and  parol  evidence  was  not  admissible 
to  vary,  alter,  or  contradict  their  terms, 
which  were  deemed  to  be  fully  expressed  on 
the  face  of  the  instrument. 

Byles,  Bills,  16th  ed.  p.  114;  1  Dan.  Neg. 
Inst.  §§  707a,  707b,  717;  Norton,  Bills  & 
Notes,  §§  67,  68;  Martin  v.  Cole,  104  U.  S. 
30,  26  L.  ed.  647;  Hall  v.  Newcomb,  7  Hill, 
416,  42  Am.  Dec.  82;  Spies  v.  Gilmore,  1  N. 
Y.  321 ;  Cottrell  v.  Conklin,  4  Duer,  50 ;  Bank 
of  Albion  v.  Smith,  27  Barb.  489;  Bird  v. 
Kay,  40  App.  Div.  538.  58  N.  Y.  Supp.  170; 
Johnson  v.  Ramsey,  43  ,N.  J.  L.  279,  39  Am. 
Rep.  680;  Prescott  Bank  v.  Caverly,  7  Gray, 


Case  Note.  —  Admissibility  of  parol 
evidence  to  vary  the  liabUity  of  an 
irregular  party  to  a  hill  or  note  from 
that  declared  by  the  negotiable  in' 
struments  act. 

Under  the  law  as  it  existed  prior  to  the 
adoption  by  the  several  states  of  the  so- 
called  uniform  negotiable  instruments  act, 
there  existed  two  doctrines  in  regard  to  the 
admissibility  of  parol  evidence  to  show  the 
true  relation  of  an  irregular  indorser  of  a 
bill  or  note  to  the  transaction.  One  doc- 
trine was  that  parol  evidence  was  admissible 
to  show  the  true  relationship  of  the  parties, 
and,  inasmuch  as  an  irregular  indorser  was 
not  a  party  to  the  contract,  the  admission 
of  such  evidence  was  not  contrary  to  the 
doctrine  that  parol  evidence  is  not  admis- 
sible to  vary  the  terms  of  a  written  con- 
tract. The  other  doctrine  held  that  such 
evidence  would  vary  the  terms  of  a  written 
contract,  and  was  therefore  inadmissible. 

The  purpose  of  this  note  is  to  show  the 
effect  upon  this  question  of  the  negotiable 
instruments  act.  The  cases  are  not  at  all 
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numerous,  and  are  not  harmonious.  Sev- 
eral cases  sustain  the  principle  enunciated 
in  Haddock,  B.  &  Co.  v.  Haddock,  that 
parol  evidence  is  admissible  to  show  the 
true  character  of  the  transaction  and  the 
relationship  and  liability  of  the  irregular 
party. 

Thus,  in  Kohn  v.  Consolidated  Butter  k 
Egg  Co.  30  Misc.  725,  63  N.  Y.  Supp.  266, 
the  court,  after  discussing  the  provisions 
in  the  negotiable  instruments  act  in  regard 
to  irregular  indorsers,  said:  "The  true  in- 
tention of  indorsers  as  between  themselves 
can  always  be  shown  by  oral  evidence.  .  .  . 
To  go  further  and  decide  that  the  statute 
intended  to  create  an  incontestable  liability 
against  irregular  indorsers  would  be  to  im- 
pute to  the  legislative  wisdom  a  design  re- 
pugnant to  every  notion  of  judicial  proce- 
dure, especially  in  a  provision  enacted  in  the 
interest  of  law  reform." 

So,  in  Morgan  v.  Thompson,  72  N.  J.  L. 
244,  62  Atl.  410,  it  was  held  that  parol 
evidence  is  admissible  to  show  the  true  re- 
lation of  the  maker  of  the  note  to  the  trans- 
action.   The  court  said:    ''Since  the  passage 
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217,  66  Am.  Dec.  473 ;  Essex  Co.  v.  Edmands, 

12  Gray,  273,  71  Am.  Dec.  758;  Wright  v. 
Morse,  9  Gray,  337,  69  Am.  Dec.  291 ;  Wood- 
bridge  V.  Spooner,  3  Bam.  &  Aid.  233; 
Foster  v.  Jolly,  1  Cromp.  M.  &  R.  703; 
Moseley  v.  Hanford,  10  Barn.  &  C.  729 ;  New 
London  Credit  Syndicate  v.  Neale  [1898]  2 
Q.  B.  487. 

An  exception  to  this  rule  has  arisen  in 
this  country,  in  the  case  of  irregular  in- 
dorsements of  instruments  payable  to  the 
order  of  a  person  other  than  the  maker  or 
drawer,  and  the  indorser  might,  accordingly, 
be  held  liable  to  the  payee  of  such  paper  by 
the  aid  of  parol  evidence. 

1  Dan.  Neg.  Inst.  §§  709,  711;  Norton, 
Bills  &  Notes,  §  68;  Chaddock  v.  Vanness, 
35  N.  J.  L.  517,  10  Am.  Rep.  256;  Perkins  v. 
Catlin,  11  Conn.  213,  29  Am.  Dec.  282;  Bige- 
low  V.  Colton,  13  Gray,  309,  74  Am.  Dec. 
633;  Rey  y.  Simpson,  22  How.  341,  16  L.  ed. 
260;  Barrows  v.  Lane,  6  Vt.  161,  26  Am. 
Rep.  293;  Kingsland  v.  Koeppe,  137  111.  344, 

13  L.R.A.  649,  28  N.  E.  48;  Seymour  v. 
Mickey,  15  Ohio  St.  516;  Lake  v.  Stetson, 
13  Gray,  310,  note;  Dubois  v.  Mason,  127 
Mass.  37,  34  Am.  Rep.  335;  Coulter  v.  Rich- 
mond, 59  N.  Y.  481;  Phelps  v.  Viacher,  60 
N.  Y.  72,  10  Am.  Rep.  43? ;  Moore  v.  Cross, 
19  N.  Y.  229,  75  Am.  Dec.  326;  Hall  v.  Ntew- 
comb  and  Spies  y.  Gilmore,  supra. 

But  the  exception  had  never,  prior  to  the 
statute,  been  extended  to  irregular  indorse- 
ments of  instruments  drawn  payable  to  the 
order  of  the  maker  or  drawer;  and  the 
indorser,  therefore,  could  not  be  held  liable 
to  the  payee  of  such  paper. 

Smalley  v.  Wight,  44  Me.  442,  69  Am. 
Dec.  112;  Smith  v.  Lusher,  5  Cow.  711; 
Hooper  v.  Williams,  2  Exch.  13;  1  Dan.  Neg. 


Inst.  §§  707a,  707b;  Norton,  Bills  &  Notes, 
§  68,  p.  138;  2  Parsons,  Notes  &  Bills,  p. 
122;  First  Nat.  Bank  v.  Payne,  111  Mo.  291, 
33  Am.  St.  Rep.  520,  20  S.  W.  41;  Dubois 
V.  Mason;  Lake  v.  Stetson;  and  Bigelow  v. 
Colton,--supra;  Hately  v.  Pike,  162  111.  248, 
53  Am.  St.  Rep.  304,  44  N.  E.  441;  Chicago 
Trust  &  Sav.  Bank  v.  Nordgren,  157  111.  663, 
42  N.  E.  148;  Clapp  v.  Rice,  13  Gray,  403, 
74  Am.  Dec.  639;  Heidenheimer  v.  Blumen- 
kron,  56  Tex.  308. 

The  action  at  bar  could  not  be  maintained 
in  England,  either  under  the  common  law, 
or  under  the  bills  of  exchange  act. 

Steele  v.  M'Kinlay,  L.  R.  5  App.  Cas.  754; 
Jenkins  v.  Coomber  [1898]  2  Q.  B.  168,  67 
L.  J.  Q.  B.  N.  S.  780;  Chalmers,  Bills  of  Ex- 
change, 6th  ed.  p.  192;  Byles,  Bills,  16th 
Eng.  ed.  p.  182;  2  Ames,  Cases  on  Bills  & 
Notes,  p.  839. 

The  negotiable  instruments  law  renders 
irregular  indorsers  of  paper  drawn  payable 
to  the  order  of  the  maker  or  drawer  liable 
only  to  parties  subsequent  to  the  payee,  in 
accordance  with  the  prior  law. 

Eaton  &  G.  Com.  Paper,  p.  653,  §  84, 
Appx.  A.;  Chaddock  v.  Vanness,  35  N.  J.  L. 
523,  10  Am.  Rep.  256;  Perkins  v.  Catlin; 
Hall  V,  Newcomb;  Essex  Co.  v.  Edmands; 
Rey  V.  Simpson;  and  Steele  v.  M'Kinlay, — 
supra;  Commercial  Nat.  Bank  v.  Zimmer- 
man, 185  N.  Y.  216,  77  N.  E.  1020;  National 
Citizens'  Bank  v.  Toplitz,  81  App,  Div.  693, 
81  N.  Y.  Supp.  422;  Coulter  v.  Richmond,  59 
N.  Y.  478;  Davis  v.  Bly,  164  N.  Y.  527,  79 
Am.  St.  Rep.  670, 68  N.  E.  648;  Far  Rock- 
away  Bank  v.  Norton,  186  N.  Y.  484,  79  N. 
E.  709;  Com  v.  Levy,  97  App.  Div.  48,  89 
N.  Y.  Supp.  606;  Deyo  v.  Thompson,  53  App. 
25    App.    Div.    11,    48   N.    Y.    Supp.    1000; 


of  the  negotiable  instruments  act  evidence 
is  admissible,  even  between  indorsers,  to 
show  that,  as  between  themselves,  they  have 
agreed  as  to  the  liability  otherwise  than 
appears  from  the  order  of  their  indorsement^ 
upon  the  note.  The  note  is  only  prima  facie 
evidence  of  the  order  of  liability." 

And  in  Wilson  v.  Hendee,  74  N.  J.  L. 
640.  66  Atl.  413,  it  was  held  that  the  act 
admitted  of  the  introduction  of  parol  evi- 
dence to  show  the  actual  agreement  made 
between  several  indorsers,  notwithstanding 
the  fact'  that  it  contradicted  the  prima  facie 
inference  appearing  from  their  successive  in- 
dorsements. 

But,  to  the  contrary  was  the  decision  in 
Bauroeister  v.  Kuntz,  53  Fla.  430,  42  So. 
886.  In  this  case  the  court  said  that,  prior 
to  the  enactment  of  the  negotiable  instru- 
ments law  it  had  been  held  that,  when  a 
party  who  was  neither  the  maker  nor  the 
payee  of  a  promissory  note,  for  the  purpose 
of  enabling  the  maker  to  raise  money  on 
it  and  before  the  note  passed  to  the  payee, 
bad  indorsed  the  note  in  blank,  he  became 
liable  as  one  of  the  makers  of  the  note. 
19LJIJL(N.S.) 


But,  by  the  terms  of  the  statute,  when  a 
person  not  otherwise  a  party  to  a  negotiable 
instrument  places  thereon  his  signature  in 
blank  before  delivery,  his  status  is  fixed  as 
that  of  an  indorser;  and,  where  the  statute 
fixes  the  status  of  a  party  to  a  negotiable 
instrument  as  being  that  of  an  indorser, 
parol  evidence  is  not  admissible  to  vary 
such  status. 

In  Kinsel  v.  Wieland,.  38  Colo.  296,  88 
Pac.  153,  it  was  held  that  parol  proof  was 
admissible  to  show  the  circumstances  in 
which  persons  other  than  the  payee,  and 
apparently  not  connected  with  the  promis- 
sory note,  had  indorsed  the  same.  It  does 
not  appear,  however,  that  this  decision  was 
affected  in  any  way  by  the  negotiable  in- 
struments act,  although  such  a  statute  had 
been  enacted  in  that  state. 

Upon,  Character,  under  uniform  negotia- 
ble instruments  law,  of  one  who  places  his 
name  on  the  back  of  a  note  prior  to,  or  at 
the  time  of,  delivery,  see  case  note  to  Rock- 
field  V.  First  Nat.  Bank,  14  L.R.A.(N.S.) 
8*2. 
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Brewster  v.  Shrader,  26  Misc.  480,  57 
N.  Y.  Supp.  606 ;  Deyo  v.  Thompson,  53  App. 
Div.  9,  65  X.  Y.  Supp.  459;  Kohn  v.  Con- 
solidated Butter  &  Egg  Co.  30  Misc.  725,  63 
N.  Y.  Supp.  265;  Wilson  v.  Hendee,  74  N. 
J.  L.  640,  66  Atl.  413;  Gibbs  v.  Guaraglia  (N. 
J.  L.)  67  Atl.  81;  Spencer  v.  Allerton,  60 
Conn.  410,  13  L.R.A.  806,  22  Atl.  778; 
Thorpe  v.  White,  188  Mass.  333,  74  N.  E. 
592;  Baumeister  v.  Kuntz,  63  Fla.  340,  42 
So.  886;  Deahy  v.  Choqu€^  28  R.  I.  338,  14 
L.R.A.{N.S.)  847,  67  Atl.  422;  Cellers  v. 
Meachem,  49  Or.  186,  10  L.R.A.(N.S.)  133, 
89  Pftc.  426;  Jenkins  v.  Coomber  [1898]  2 
Q.  B.  168;  National  Citizens'  Bank  v.  Top- 
litz,  supra. 

Mr.  Israel  T.  Deyo,  with  Mr.  A.  J.  Mc- 
Crary,  for  respondent: 

As  between  the  original  parties,  the  ap- 
parent rights  of  the  indorser  on  the  face  of 
he  note  and  the  contract  of  indorsement 

lay  be  "qualified  and  changed  by  parol  evi- 
dence and  the  intentions  of  the  parties." 

Witherow  v.  Slayback,  158  N.  Y.  649,  70 
Am,  St.  Rep.  607,  63  N.  E.  681 ;  Davis  v.  Bly, 
164  N.  Y.  527,  79  Am.  St.  Rep.  670,  58  N. 
E.  648;  Dan.  Neg.  Inst.  5th  ed.  §§  710,  711, 
714,  1202,  1203;  Eaton  &  G.  Com.  Paper,  p. 
413;  Story,  Promissory  Notes,  §  479;  Ran- 
dolph, Com.  Paper,  §  908;  Robinson  v.  Lyle, 
10  Barb.  612;  Easterly  v.  Barber,  66  N.  Y. 
433;  Good  v.  Martin,  95  U.  S.  90,  24  L.  ed. 
341;  Rt»y  v.  Simpson,  22  How.  341,  16  L.  ed. 
260;  Clothier  v.  Adrianoe,  51  N.  Y.  322; 
Morgan  v.  Thompson,  72  N.  J.  L.  244,  62 
Atl.  410;  Wilson  v.  Hendee,  74  N.  J.  L.  640, 
06  Atl.  413;  Kohn  v.  Consolidated  Butter  & 
Egg  C6.  30  Misc.  725,  63  N.  Y.  Supp.  265; 
Bank  of  Port  Jefferson  v.  Darling,  91  Hun, 
236,  36  N.  Y.  Supp.  153. 

The  enactment  of  the  statute  has  changed 
the  legal  presumption  as  to  the  liability  of 
the  irregular  indorser;  and  §  114  now  makes 
him  presumptively  liable  as  first  indorser. 

McMoran  v.  Lange,  25  App.  Div.  11,  48  N. 
Y.  Supp.  1000;  Metropolitan  Bank  v.  Engel, 
66  App.  Div.  273,  72  N.  Y.  Supp.  691 ;  1  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  351,  364,  366,  371, 
373;  Bendey  v.  Townsend,  109  U.  S.  665, 
27  L.  ed.  1065,  3  Sup.  Ct.  Rep.  482;  Lewis  v. 
Williams,  4  Bush,  678. 

The  drawer  of  a  bill  of  exchange  could 
maintain  an  action  against  an  indorser,  on 
the  facts  presented  in  this  case,  in  the  Eng- 
lish courts,  either  under  the  common  law 
prior  to  the  passage  of  the  bills  of  exchange 
act,  or  under  the  statute  subsequent  to  the 
passage  of  that  act. 

Wilders  v.  Stevens,  15  Mees.  &  W.  208; 
Smith  v.  Marsack,  6  C.  B.  486;  Morris  v. 
Walker,  14  Jur.  851;  Reynolds  v.  Wheeler, 
10  C.  B.  N.  S.  561;  Matthews  v.  Bloxsome. 
33  L.  J.  Q.  B.  N.  S.  209;  Wilkinson  v.  Un- 
win,  L.  R.  7  Q.  B.  Div.  636;  Glenie  v.  Tucker, 
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23  Times  L.  R.  596;  Chalmers,  Bills  of  Ex- 
change, 6th  ed.  §  37,  p.  123;  Byles,  Bills, 
16th  ed.  p.  184;  Storj",  Promissory  Notes, 
7th  ed.  §  479;  Randolph,  Com.  Paper,  §§ 
741,  744,  1671;  Bigclow,  Bills,  Notes,  & 
Cheques,  p.  46;  Tiedeman,  Com.  Paper,  § 
272;  Dan.  Neg.  Inst.  5th  ed.  §  1202a. 

Chase,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  foreign  corporation 
authorized  to  do  business  in  this  state,  and 
engaged  as  a  wholesale  dealer  in  coal  at 
Binghamton.  The  Plymouth  Coal  Company, 
a  corporation,  was  engaged  in  the  operation 
of  coal  mines  in  Pennsylvania  prior  to 
March,  1902,  at  which  time  it  went  into  the 
hands  of  a  receiver.  The  defendant  was  the 
president  and  manager  of  said  coal  company, 
and  the  owner  of  substantially  all  of  its 
stock.  The  defendant  was,  until  May,  1902, 
the  president  of  the  plaintiff,  and  during  all 
the  times  herein  mentioned  had  charge  of 
plaintiff's  New  York  office.  At  the  time 
when  the  note  and  bills  hereinafter  men- 
tioned were  given,  the  plaintiff  was  engaged 
in  selling  on  commission  at  wholesale  the 
coal  mined  by  the  Plymouth  company  or  its 
receiver,  under  a  contract  made  with  said 
coal  company.  One  B,  the  vice  president  of 
the  plaintiff  prior  to  May,  1902,  and  its 
president  thereafter,  passed  upon  the  fi- 
nancial responsibility  of  persons  seeking 
credit  with  the  plaintiff,  and  he  arranged 
with  a  trust  company  at  Binghamton  to  dis- 
count commercial  paper  of  the  plaintiff's 
customers.  The  Lenapc  Coal  Company,  the 
Living  Stone  Coal  Company,  and  the 
Montauk  Coal  Company  were  severally 
organized  as  corporations  and  engaged  in 
the  business  of  retailing  coal  in  or  near  the 
city  of  New  York,  and  the  defendant  was 
the  ow^ner  of  substantially  all  of  the  stock 
of  each.  Soon  after  the  organization  of 
such  corporations  to  retail  coal,  they  sought 
credit  with  the  plaintiff,  and  their  financial 
responsibility  was  investigated  by  B.  The 
responsibility  of  each  was  found  to  be  un- 
satisfactory, and  B.  so  reported  to  the  de- 
fendant, and  the  defendant  replied  that  said 
companies  were  his  companies  and  he  would 
guarantee  their  credit  by  indorsing  their 
paper. 

On  February  13,  1902,  said  Lenape  Coal 
Company,  for  value  received,  executed  and 
delivered  to  the  plaintiff,  as  payee,  its  cer- 
tain promissory  note  for  $880.96.  dated  on 
that  day,  payable  four  months  after  date  at 
a  bank  in  the  city  of  New  York.  On  and 
bet^^-een  January  27,  1902,  and  May  13, 
1902,  the  plaintiff,  for  value  received,  made 
thirty  several  drafts  each  ori  either  said 
Lenape  Coal  Company,  said  Living  Stone 
Coal  Company,  or  said  Montauk  Coal  Com- 
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panr,  payable  to  the  order  of  itself  as  payer 
which  drafts  aggregated  $26,833.15,  each  of 
which  drafts  was,  for  value  received,  accept- 
ed by  the  coal  company'  on  which  it  was 
drawn,  payable  at  a  place  and  on  a  day  in 
each  respectively  specified.  The  drafts  or 
bills  were  all  similar  in  form,  and  the  fol- 
lowing is  a  copy  of  one  of  said  bills: 

1327.41/100. 

Coal  Office   of   Haddock,  Blanchard,  &  Co., 
Incorporated. 

New  York,  April  28,  1902. 
Four  months  after  date  pay  to  the  order 
of  ourselves  thirteen  hundred  twenty-seven 
and  41/100  dollars,  value  received,  and 
charge  the  same  to  account  of  Haddock, 
Blanchard,  &  Co.,  Incorporated. 

C.  N.  Blanchard,  Asst.  Treas. 
To  Montauk  Co.,  Brooklyn,  N.  Y. 

Indorsed  across  the  face: 

Accepted.  Payable  at  the  Binghamton 
Trust  Co.,  Binghamton,  N.  Y. 

The  Montauk  Coal  Co., 

Chas.  B.  Smith,  Treas. 

Indorsed  on  the  back: 

Haddock,  Blanchard,  &,  Co.,  Incorporated. 

C.  N.  Blanchard,  Assistant  Treasurer, 

John  C.  Haddock. 

Said  note,  after  it  had  been  signed  by  said 
Lenape  Coal  Company,  and  each  of  said  bills, 
after  they  had  been  accepted  by  the  corpora- 
tion on  which  they  were  severally  drawn, 
were  indorsed  by  the  defendant  before  de- 
livery; and  thereafter  each  of  them,  so  in- 
dorsed, was,  before  maturity,  delivered  to 
the  plaintiff  as  payee,  and  the  plaintiff 
thereafter  and  prior  to  their  maturity 
severally  indorsed  and  procured  them  to  be 
discounted  at  a  trust  company  at  Bingham- 
ton. Said  note  and  each  of  said  bills  were 
given  and  delivered  to  the  plaintiff  for  the 
purchase  price  of  coal  sold  and  delivered  by 
the  plaintiff  to  the  acceptors,  respectively, 
of  said  bills  and  the  maker  of  said  note,  or 
in  renewal  in  whole  or  in  part  of  prior  notes 
or  bills  given  or  accepted  for  the  purchase 
price  of  coal  so  sold  and  delivered.  Said 
note  and  each  of  said  bills  were  so  indorsed 
by  the  defendant  for  the  accommodation  of 
the  maker  of  said  note  and  the  acceptor  of 
said  bills,  respectively,  and  for  the  purpose 
of  giving  such  maker  and  acceptors  credit 
with  the  plaintiff,  and  in  pursuance  of  an 
agreement  between  the  defendant  and  the 
plaintiff  by  which  the  plaintiff  agreed  to  sell 
coal  on  credit  to  the  acceptors  of  said  bills, 
and  to  the  maker  of  said  note  upon  the  de- 
fendant's guaranteeing  the  credit  of  said 
companies  respectively;  and  the  plaintiff  was 
19LJl.A.(N.S.) 


induced  to  take  said  accopted  bills  and  said 
note,  and  each  of  them,  for  such  coal  by  rea- 
son of  the  indorsement  of  the  said  defendant 
and  pursuant  to  said  agreement  that  the  de- 
fendant would  be  liable  thereon  to  the  plain- 
tiff in  case  the  respective  corporations  pri- 
marily liable  thereon  should  make  default  in 
payment  thereof.  The  proceeds  of  said  bills 
and  note  were  remitted  to  the  defendant  at 
the  New  York  office  of  the  plaintiff  to  pro- 
vide funds  to  pay  for  coal  and  other  cur- 
rent expenses.  At  the  time  when  said  note 
and  bills  respectively  became  due  they  were 
presented  for  payment  at  the  place  where 
they  were  respectively  made  payable,  and 
payment  duly  demanded,  which  was  refused, 
and  thereupon  each  was  duly  protested  for 
nonpayment,  and  notice  thereof  given  to  the 
plaintiff  and  to  said  defendant.  Thereafter 
the  plaintiff  was  compelled  to  take  up  said 
note  and  drafts  and  pay  the  amount  due 
thereon,  respectively,  and  became  the  owner 
and  holder  thereof  and  of  each  of  them. 

This  action  is  brought  to  compel  the  de- 
fendant to  pay  to  the  plaintiff  the  amount 
of  said  note  and  bills  pursuant  to  his  said 
agreement  with  the  plaintiff  when  they  were 
•severally  indorsed  by  him;  and  the  facts 
upon  which  the  plaintiff's  claim  is  based  are 
stated  in  the  complaint.  The  defendant  de- 
nies that  he  indorsed  the  note  and  bills  for 
the  accommodation  of  and  as  surety  for  the 
retail  coal  companies,  respectively;  but  the 
evidence  is  sufficient  to  sustain  the  findings 
of  the  court  from  which  the  statements  of 
fact  in  this  opinion  have  been  taken.  As  the 
facts  are  found,  if  the  intention  of  the  par- 
ties is  to  prevail,  the  defendant  should  be  re- 
quired to  pay  to  the  plaintiff  the  amount  of 
such  note  and  bills  as  established  by  the 
judgment.  The  defendant  contends  that  the 
position  of  his  name  upon  the  note  and  bills 
conclusively  establishes  that  he  indorsed  the 
several  instruments  without  liability  to  the 
plaintiff,  and  that  parol  evidence  should  not 
have  been  received  to  affect  or  overcome  the 
alleged  conclusive  presumption  arising  from 
his  indorsements  as  made. 

In  the  early  decisions  by  the  courts  in  this 
state  there  was  some  confusion  relating  to 
the  liability  of  a  person  who  indorsed  a  note 
or  bill  prior  to  its  delivery.  Labron  v.  Wor- 
am,  1  Hill,  91;  Herrick  v.  Carman,  12  Johns. 
159;  Hall  v.  Xewcomb,  3  Hill,  233,  S.  C.  7 
Hill,  416,  42  Am.  Dec.  82;  Hahn  v.  Hull, 
2  Abb.  Pr.  352.  This  court,  in  Moore  v. 
Cross,  19  N.  Y.  227,  75  Am.  Dec.  326.  refer- 
ring to  a  case  of  a  person  who,  for  the  ac- 
commodation of  a  maker.  Indorsed  a  note 
payable  to  a  third  person,  says:  "Some  con- 
fusion has  been  thrown  around  this  subject 
from  what  has  been  finally  settled  to  have 
been  an  error,  treating  such  an  indorsement 
as  a  guaranty  and  charging  the  indorser  as 
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a  maker  or  guarantor.  This  doctrine  was 
advanced  in  Herrick  v.  Garaman,  12  Johns. 
160,  and  was  adjudged  in  Nelson  y.  Dubois, 
13  Johns.  175,  and  Campbell  v.  Butler,  14 
Johns.  349.  It  was  attacked  in  Dean  y. 
Hall,  17  Wend.  214,  and  in  Seabury  y.  Hun- 
gerford,  2  Hill,  80,  and  was  finally  over- 
thrown in  Hall  v.  Newcomb,  3  Hill,  233,  and 
the  same  case  in  error,  7  Hill,  416,  42  Am. 
Dec.  82.  The  chancellor,  in  his  opinion  in 
the  latter  case,  says:  'If  the  object  of  the 
second  indorser  was  to  enable  the  drawer  to 
obtain  money  from  the  payee  of  the  note 
upon  the  credit  of  the  accommodation  in- 
dorser, he  may  indorse  it  without  recourse, 
and,  by  such  indorsement,  may  either  make 
it  payable  to  the  second  indorser  or  to  the 
bearer ;  and  such  original  payee  may  then,  as 
legal  holder  and  owner  of  the  note,  recover 
thereon  against  such  second  indorser,  upon 
a  declaration  stating  such  special  indorse- 
ment by  him  and  subsequent  indorsement  of 
the  note  to  him  by  the  second  indorser.' " 
The  court  further  says:  "If  a  note  be  made 
and  indorsed  for  the  accommodation  of  A, 
who  indorses  it  to  another  person,  and 
afterward  in  the  course  of  trade  again  be- 
comes the  holder,  he  could  maintain  no  ac; 
tion  against  the  maker  and  indorser  for  his 
accommodation,  notwithstanding  their  ap- 
parent liability  to  him  on  the  face  of  the  pa- 
per. The  fact  of  the  accommodation  making 
and  indorsing  might  be  proved  to  defeat  the 
action,  and  it  would  establish  that  the  agree- 
ment of  the  parties,  contrary  to  the  legal 
inference  from  the  face  of  the  paper,  did  not 
impose  a  liability  on  the  maker  and  indorser 
to  pay  the  party  suing." 

There  has  always  been  conflict  among  the 
courts  of  the  several  states  both  in  asserting 
tlw  principles  upon  which  irregular  indorsers 
upon  commercial  paper  are  to  be  held  and  in 
the  conclusion  arrived  at  in  particular  cases 
litigated.  The  number  of  cases  is  so  great, 
and  the  possibility  of  even  a  partial  recon- 
ciliation of  them  so  remote,  that  we  will  con- 
fine our  citation  of  authorities  wholly  to 
those  in  this  state.  It  was  well  settled  in 
this  state  for  many  years  prior  to  the  enact- 
ment of  the  negotiable  instruments  law 
that  a  person  who  puts  his  name  on  the 
back  of  a  bill  or  note  before  its  delivery  is 
presumably  a  second  indorser  and  not  liable 
to  the  payee;  but  the  presumption  could  be 
rebutted  by  parol  evidence  to  show  that  the 
intention  of  the  indorser  was  to  become  sure- 
ty for  some  prior  party  to  the  instrument. 
Moore  v.  Cross,  supra;  Bacon  v.  Burnham, 
37  N.  Y.  614;  Meyer  v.  Hibsher,  47  N.  Y. 
205 ;  Phelps  v.  Vischer,  50  N.  Y.  69,  10  Am. 
Rep.  433;  Clothier  v.  Adriance,  51  N.  Y.  322; 
Hubbard  v.  Matthews,  54  N.  Y.  43,  13  Am. 
Rep.  562;  Coulter  v.  Richmond,  59  N.  Y. 
478;  Easterly  v.  Barber,  66  N.  Y.  433;  Jaf- 
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fray  v.  Brown,  74  N.  Y.  393;  Witherow  y. 
Slayback,  158  N.  Y.  649,  70  Am.  St.  Rep. 
507,  53  N.  E.  681;  Smith  v.  Weston,  159  N. 
Y.  194,  54  N.  E.  ^8;  Davis  v.  Bly,  32  App. 
Div.  124,  52  N.  Y.  Supp.  599,  affirmed  in 
164  N.  Y.  527,  79  Am.  St.  Rep.  670, 58  N.  E. 
648;  Far  Rockaway  Bank  v.  Norton,  186 
N.  Y.  484,  79  N.  E.  709;  Lester  v.  Paine,  39 
Barb.  610;  Foerster  v.  Squier  (City  Ct.  N. 
Y.)  46  N.  Y.  S.  R.  289,  19  N.  Y.  Supp.  367; 
Reed  v.  Photo-Gravure  Co.  (City  Ct.  N.  Y.) 
38  N.  Y.  S.  R.  467,  13  N.  Y.  Supp.  798; 
Wyckoff  V.  Wilson  *(Com.  PI.)  36  N.  Y.  S.  R. 
35,  13  N.  Y.  Supp.  270;  Luft  v.  Graham,  13 
Abb.  Pr.  N.  S.  175;  Draper  v.  Chase  Mfg. 
Co.  2  Abb.  N.  C.  79;  Holz  y.  Woodside 
Brewing  Co.  83  Hun,  192,  31  N.  Y.  Supp. 
397;  Meise  v.  Doscher,  68  Hun,  557,  23  N. 
Y.  Supp.  49 ;  Bank  of  Port  Jefferson  v.  Dar- 
ling, 91  Hun,  236,  36  N.  Y.  Supp.  153; 
Hendrie  v.  Kinnear,  84  Hun,  141,  32  N.  Y. 
Supp.  417;  Montgomery  v.  Schenck,  82  Hun, 
24,  31  N.  Y.  Supp.  42 ;  McPhillips  v.  Jones, 
73  Hun,  516,  26  N.  Y.  Supp.  101 ;  Staiger  v. 
Theiss,  19  Misc.  170,  43  N.  Y.  Supp.  292; 
Rose  y.  Packard,  4  N.  Y.  Week.  Dig.  427; 
Cuming  v.  Roderick,  16  App.  Div.  339,  44  N. 
Y.  Supp.  1033;  McMoran  v.  LAnge,  25  App. 
Div.  11,  48  N.  Y.  Supp.  1000;  Howard  v.  Van 
Gieson,  46  App.  Div.  77,  61  N.  Y.  Supp.  349; 
Nagel  y.  Lutz,  41  App.  Div.  193,  68  N.  Y. 
Supp.  816. 

The  n^;otiable  instruments  law  was  first 
enacted  in  this  state  in  1897.  Laws  1897, 
chap.  612,  p.  734.  Section  113  of  the  said 
law  provides:  '^A  person  placing  his  signa- 
ture upon  an  instrument  otherwise  than  as 
maker,  drawer,  or  acceptor  is  deemed  to  be 
an  indorser,  unless  he  clearly  indicates  by 
appropriate  words  his  intention  to  be  bound 
in  some  other  capacity."  The  defendant  was, 
within  this  definition,  an  indorser  of  each  of 
said  instruments.  Section  114  of  the  said 
law  provides:  "Where  a  person,  not  other- 
wise a  party  to  an  instrument,  places  there- 
on his  signature  in  blank  before  delivery,  he 
is  liable  as  indorser  in  accordance  with  the 
following  rules:  (1)  If  the  Instrument  is 
payable  to  the  order  of  a  third  person,  he  is 
liable  to  the  payee  and  to  all  subsequent 
parties.  (2)  If  the  instrument  is  payable 
to  the  order  of  the  maker  or  drawer,  or  is 
payable  to  bearer,  he  is  liable  to  all  parties 
subsequent  to  the  maker  or  drawer.  (3)  If 
he  signs  for  the  accommodation  of  the  payee, 
he  is  liable  to  all  parties  subsequent  to  the 
payee."  By  this  section  of  said  law,  the  pre- 
sumption as  established  by  the  courts  in  this 
state  was  changed,  and  an  irregular  indorser 
is  now  presumed  to  be  liable  in  accordance 
with  the  express  language  of  the  statute. 
Questions  relating  to  the  sufficiency  of  the 
pleadings  are  settled  by  the  statute.  A  com- 
plaint upon  a  note  or  bill,  without  alleging 
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a  collateral  agreement  between  the  parties 
whose  names  are  on  the  instrument,  seeking 
to  recover  against  a  person  except  as  pro- 
vided by  the  statute,  would  clearly  be  de- 
murrable. 

The  note  of  the  Lcnape  Coal  Company  was 
payable  to  the  plaintiff,  a  third  person,  and 
the  defendant,  according  to  the  provisions  of 
said  §  114,  is  liable  to  the  plaintiff,  the 
payee  therein.  No  serious  contention  has 
been  made  to  the  contrary.  The  serious 
question  for  consideration  arises  from  the 
fact  that  the  bills  were  payable  to  the  maker 
and  drawer  thereof,  respectively,  and  the 
defendant,  as  an  indorser  thereon  before  de- 
livery, is  not,  under  the  statute,  prima  facie 
liable  thereon  to  the  plaintiff.  Should  parol 
evidence  have  been  allowed  to  show  the  in- 
tent of  the  parties?  We  have  not  discovered 
any  exception  to  the  rule  as  established  by 
the  courts  of  this  state,  allowing  parol  evi- 
dence as  between  the  parties  whose  names 
appear  on  the  bill  or  note  to  determine  their 
liability  as  between  themselves.  It  is  fre- 
quently stated  that,  where  a  note  is  payable 
to  a  person  other  than  the  maker,  and  is  in- 
dorsed by  a  third  person  before  delivery,  the 
intention  of  the  indorser  is  ambiguous  and 
uncertain  on  the  face  of  the  paper;  and 
such  uncertainty  justifies  the  receipt  of 
parol  evidence  to  determine  the  true  inten- 
tion of  the  parties.  We  do  not  see  that  any 
greater  certainty  exists  upon'  the  face  of  a 
bill  as  to  the  true  intention  of  the  parties, 
where  it  is  drawn  to  bearer  or  to  the  order 
of  the  maker,  and  it  is  indorsed  by  a  third 
person  after  acceptance  by  the  acceptor  and 
before  delivery  to  the  payee  and  maker. 
There  is  a  certain  rule  of  presumption  de- 
termined by  common  law  or  by  statute,  but 
the  alleged  reason  for  the  rule  in  either  case 
is  not  very  apparent.  The  long-established 
rule  to  allow  parol  evidence,  that  the  inten- 
tion of  the  parties  may  prevail,  seems  to 
have  met  with  somewhat  general  approval, 
without  discussing  specifically  the  principles 
upon  which  such  evidence  is  admitted. 

It  is  said  by  Daniel  in  his  work  on  Nego- 
tiable Instruments,  5th  ed.  §  710:  ''What- 
ever diversities  of  interpretation  may  be 
found  in  the  authorities  on  the  subject,  they 
very  generally  concur,  though  not  with  entire 
unanimity,  that,  as  between  the  immediate 
parties,  the  interpretation  ought  to  be  in 
every  case  such  as  will  carry  their  intention 
into  effect;  and  that  their  intention  may  be 
made  out  by  parol  proof  of  the  facts  and  cir- 
cumstances which  took  place  at  the  time  of 
the  transaction."  Story,  Promissory  Notes, 
§47U.  In  Good  v.  Martin,  96  U.  S.  90,  24 
L.  ed.  341,  the  court  says:  "Considerable 
diversity  of  decision,  it  must  be  admitted,  is 
found  in  the  reported  cases,  where  the  record 
presents  the  case  of  a  blank  indorsement 
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by  a  third  party,  made  before  the  instrument 
is  indorsed  by  the  payee  and  before  it  is  de- 
livered to  take  effect,  the  question  being 
whether  the  party  is  to  be  deemjed  an  origin- 
al promisor,  guarantor,  or  indorser.  Ir- 
reconcilable conflict  exists  in  that  regard; 
but  there  is  one  principle  upon  the  subject 
almost  univeMally  admitted  by  them  all,  and 
that  is  that  the  interpretation  of  the  con- 
tract ought  in  every  case  to  be  such  as  will 
carry  into  effect  the  intention  of  the  parties ; 
and  in  most  cases  it  is  admitted  that  proof 
of  the  facts  and  circumstances  which  took 
place  at  the  time  of  the  transaction  is  ad- 
missible to  aid  in  the  interpretation  of  the 
language  employed.  Denton  v.  Peters,  L.  R. 
5  Q.  B.  475.  Facts  and  circumstances  at- 
tendant at  the  time  the  contract  was  made 
are  competent  evidence  for  the  purpose  of 
placing  the  court  in  the  same  situation  and 
giving  the  court  the  same  advantages  for 
construing  the  contract  which  were  possessed 
by  the  actors.  Cavazos  v.  Trevino,  6  Wall. 
773,  18  L.  ed.  813." 

It  must  constantly  be  borne  in  mind  that 
the  acceptance  of  a  bill  makes  the  acceptor 
the  principal  debtor.  A  bill,  when  accepted, 
becomes  similar  to  a  promissory  note;  the 
acceptor  being  the  promisor,  and  the  drawer 
standing  in  the  relation  of  an  indorser. 
Dan.  Neg.  Inst.  5th  ed.  §  532.  There  is 
nothing  in  the  negotiable  instruments  law  to 
indicate  an  intention  on  the  part  of  the  legis- 
lature to  change  the  rule  as  established  in 
this  state,  relating  to  the  receipt  of  parol  evi- 
dence to  determine  the  primary  liability  as 
between  the  persons  whose  names  appear  up- 
on the  instrument,  or  as  between  those  sec- 
ondarily liable  thereon.  By  §  55  of  the  nego- 
tiable instruments  law  it  is  provided:  "An 
accommodation  party  is  one  who  has  signed 
the  instrument  as  maker,  drawer,  acceptor, 
or  indorser,  without  receiving  value  therefor, 
and  for  the  purpose  of  lending  his  name  to 
some  other  person.  Such  a  person  is  liable 
on  the  instrument  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  of 
taking  the  instrument  knew  him  to  be  only 
an  accommodation  party."  Parol  evidence  is 
necessary  to  determine  whether  a  party  to  an 
instrument,  including  an  indorser  thereon,  is 
an  accommodation  party,  and  also  to  deter- 
mine which  other  party  to  the  instrument 
he  had  accommodated.  The  plaintiff  was 
the  holder  of  the  note  for  value,  and  the  evi- 
dence showed  that  the  defendant  was  an  ac- 
commodation indorser  for  the  benefit  of  the 
acceptor.  The  last  subdivision  of  §  114,  as 
we  have  quoted,  makes  parol  evidence  neces- 
sary to  establish  whether  the  indorser  signed 
the  instrument  for  the  accommodation  of  the 
payee.  It  is  true  that  this  section  does  not 
expressly  state  that,  if  the  indorser  signed  for 
for  the  accommodation  of  the  acceptor*  he  is 
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liable  to  all  parties  Bubsequent  to  the  accept- 
or; but  the  fact  that  such  a  proviflion  is  not 
included  in  §  114  does  not  prevent  the  admis- 
sion of  parol  evidence  to  determine  generally 
the  questions  relating  to  an  accommodation 
party  as  provided  by  §  55.  The  negotiable 
instruments  law,  by  §  7,  provides:  *'In  any 
case  not  provided  for  in  this  act  the  rules  of 
the  law  merchant  shall  govern."  By  §  118 
of  the  negotiable  instruments  law  it  is  pro- 
vided: "As  respects  one  another,  indorsers 
are  liable  prima  facie  in  the  order  in  which 
they  indorse;  but  evidence  is  admissible  to 
show  that,  as  between  or  among  themselves, 
they  have  agreed  otherwise."  As  we  have 
seen,  upon  the  acceptance  of  the  bill  the  ac- 
ceptor becomes  the  principal  debtor  and  the 
one  primarily  liable  to  pay  the  amount  of 
the  bill,  and  all  other  parties  to  the  instru- 
ment, including  the  maker  and  indorser,  are 
secondarily  liable.  We  are  of  the  opinion 
that  the  maker  of  the  bill  is  in  legal  effect 
and  within  the  intention  of  this  section  an 
indorser,  and  that,  as  between  the  plaintiff 
and  the  defendant,  parol  evidence  is  author- 
ized to  determine  the  liability  as  between 
them. 

The  articles  of  the  negotiable  instruments 
law  relating  to  the  presentation  of  bills  and 
notes  for  payment  and  notice  of  dishonor 
(articles  7  and  8)  further  show  an  intention 
by  the  legislature  to  leave  the  order  of  lia- 
bility among  those  whose  names  are  on  the 
instrument  subject  to  determination  by  dny 
competent  evidence.  Section  130  provides: 
"Presentment  for  payment  is  not  necessary 
in  order  to  charge  the  person  primarily  lia- 
ble on  the  instrument.  .  .  .  But,  except 
as  herein  otherwise  provided,  presentment  for 
payment  is  necessary  in  order  to  charge  the 
drawer  and  indorsers."  Section  139  pro- 
vides: "Presentment  for  payment  is  not  re- 
quired in  order  to  charge  the  drawer  where 
he  has  no  right  to  expect  or  require  that 
the  drawee  or  acceptor  will  pay  the  instru- 
ment." Section  140  provides:  "Present- 
ment for  payment  is  not  required  in  order 
to  charge  an  indorser  where  the  instrument 
was  made  or  accepted  for  his  accommodation, 
and  he  has  no  reason  to  expect  that  the  in- 
strument will  be  paid  if  presented."  Section 
160  provides:  "Except  as  herein  otherwise 
provided,  when  a  negotiable  instrument  has 
been  dishonored  by  nonacceptance  or  non- 
payment, notice  of  dishonor  must  be  given  to 
the  drawer  and  to  each  indorser,  and  any 
drawer  or  indorser  to  whom  such  notice  is 
not  given  is  discharged."  Section  186  pro- 
vides: "Notice  of  dishonor  is  not  required  to 
be  given  to  an  indorser  in  either  of  the  fol- 
lowing cases:  .  .  .  (3)  Where  the  in- 
strument was  made  or  accepted  for  his  ac- 
commodation." 
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There  is  no  reason  that  we  can  conceiTc 
why  the  legislature  should  intend  to  chanjr'* 
the  rule  in  regard  to  the  admission  of  parol 
evidence  as  it  had  existed  in  this  state  for 
many  years.     All  of  the  quotations  that  we 
have  made  from  the  negotiable  instruments 
law  show  that  it  has  enlarged  rather  than 
restricted  the  rules  allowing  parol  evidence 
to  show  the  true  liability  and  relation  of  the 
parties  whose  names  appear  upon  the  bill 
or  note,  in  all  actions  between  themselves. 
It  is  certainly  very  material  to  the  drawer  of 
a  bill  whether  an  indorser  signs  it  at  his 
request,  or  at  the  request  and  for  the  benefit 
of  the  acceptor.   We  do  not  think  it  was  the 
intention  of  the  legislature,  by  the  enact- 
ment of  §  114  of  the  negotiable  instruments 
law,  to  establish  a  rule  as  to  the  liability  of 
an  irregular  indorser  conclusive  on  the  par- 
ties to  the  instrument  as  between  themselves 
in  an  action  where  the  facts  showing  a  dif- 
ferent intention  are  fully  alleged.    All  of  the 
decisions  of  our  courts  since  the  enactment 
of  the  negotiable  instruments  law  tend   to 
sustain  the  views  herein  expressed.    Com  v. 
Levy,  97  App.  Div.  48,  89  N.  Y.  Supp.  658 ; 
Kohn  y.  Consolidated  Butter  &^Egg  Co.  30 
Misc.  726,  63  N.  Y.  Supp.  265.  '  In  the  case 
last  mentioned  McAdam,  J.,  said:  "Prior  to 
the  statute  of  1897,  supra,  the  allegation  re- 
ferred to  was  a  necessary  one  in  such  cases, 
and,  if  denied,  the  onus  of  proving  the  allc?^^- 
tion  was  on  the  plaintiff,  for  the  payee  was 
presumably  the   first  indorser.     Dan.   Neg. 
Inst.  4th  ed.  §  704;  Wood's  Byles's  Bills,  151, 
note,  and  cases  before  cited.    Since  the  stat- 
ute the  legal  presumption  is  changed  where 
the  complaint  alleges  that  the  irregular  in- 
dorsers indorsed  the  paper  'before  delivery* 
to  the  payee;  and,  when  this  fact  is  estab- 
lished, the  onus  is  cast  upon  such  indorsers 
to  allege  and  prove  that,   notwithstanding 
such,  delivery,  the  payee  was  to  become  first 
indorser  according  to  the  customary  form  of 
the  contract,  and  that  they  did  not  indorse 
for  the  purpose  of  lending  their  credit  to  the 
maker  or  with  the  intention  of  becoming  lia- 
ble to  the  payee.    That  this  is  the  proper  in- 
terpretation of  the  act  is  obvious.    The  true 
intention  of  indorsers  as  between  themselves 
can  always  be  shown  by  oral  evidence.    Dan. 
Neg.  Inst,  supra;  4  Am.  &  Eng.  Enc.  Law. 
2d  ed.  pp.  492  et  seq.;  Guild  v.  Butler,  127 
Mass.  386;   Cady  v.  Shepard.  12  Wis.  639; 
Benjamin's  Chambers'  Bills,  2d  Am.  ed.  250 ; 
Witherow  v.  Slay  back,  158  N.  Y.  649,  70  Am. 
St.  Rep.  507,  68  N.  E.  681.    To  go  further, 
and  decide  that  the  statute  intended  to  cre- 
ate   an    incontestable    liability    against    ir- 
regular indorsers,  would  be  to  impute  to  the 
legislative   wisdom   a   design    repugnant   to 
every  notion  of  judicial  procedure,  especial- 
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It  in  a  provision  enacted  in  the  interest  of 
law  reform." 

The  judgment    should   be   affirmed,   with 
costs. 

Callen,    Ch.    J.,    and    HaifBrht,     Vann, 
Werner,  Willard  Bartlett,  and  Hiscock, 

JJ.,  concur. 


CNTTED     STATES     CIRCUIT     COURT 

OF  appeaIjS.  sixth  circuit. 

CONTINENTAL     WALL     PAPER     COM- 
PANY, Plif.  in  Err., 

V. 

LEWIS  VOIGHT  &  SONS  COMPANY. 
(78  C.  C.  A.  567,  148  Fed.  939.) 

Monopoly  —  wall-paper  trust  —  validity. 

1.  A  contract  by  all  the  manufacturers 
of  a  necessary  ^household  commodity,  for 
the  creation  of  a  corporation  to  sell 
their  entire  product'  at  fixed  prices,  in 
which  they  shall  he  sole  stockholders  in 
proportion  to  their  output  immediately  be- 
fore its  formation,  which  prevents  increase 
of  output  by  any  stockholder  and  require? 
makers  of  the  machinery  used  by  them,  and 
the  jobbers  of  their  product,  who  are  located 
in  every  state,  to  become  parties  to  the 
agreement,  so  as  to  prevent  all  competition 
in  the  business,  violates  the  anti-trust  act 
of  Congress. 

Same  —  sale  —  purchase     price  —  en- 
forcement. 

2.  Jobbers  who  are  compelled  to  become 
parties  to  a  general  undertaking  between 
manufacturers,  of  a  household  necessity  for 
the  creation    of   a    corporation    to    act   as 


their  sales  agent  for  the  purpose  of  stifling 
competition  between  them,  which  is  void 
under  the  Federal  anti-trust  act,  cannot  be 
compelled  by  the  sales  agent  to  pay  for 
goods  purchased  under  and  in  aQCordancc 
with  the  agreement. 

(January  6,  1907.)' 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Ohio  to  review  a  judgment  in  defendant's 
favor  in  an  action  brought  to  recover  the 
contract  price  for  goods  sold  and  delivered. 
Affirmed. 

Statement  by  Lnrton,  Circuit  Judge: 
This  is  an  action  to  recover  a  balance  of 
$57,762.10,  due  on  account  for  wall  paper 
sold  and  delivered  to  defendants.  The  case 
turned  upon  the  sufficiency  of  the  third  de- 
fense submitted  by  the  answer  to  the  peti- 
tion of  the  plaintiff.  To  this  defense  the 
plaintiff  demurred.  This  demurrer  was  over- 
ruled. The  plaintiff  declined  to  plead  fur- 
ther, whereupon  judgment  was  rendered 
for  the  defendants,  dismissing  the  petition, 
and  taxing  the  plaintiff  with  costs.  The 
defense  so  held  to  be  sufficient  was  in  sub- 
stance: First.  That  the  plaintiff  is  a  mem- 
ber of  an  illegal  combination  among  the 
manufacturers  of  wall  paper,  formed  for  the 
purpose  of  enhancing  prices,  stifling  compe- 
tition, and  restraining  freedom  of  commerce 
between  the  states  and  with  foreign  nations, 
being  such  a  combination  or  trust  as  is 
forbidden  by  the  anti-trust  act  of  1890  (act 
July    2,    1890,    chap.    647,    26    Stat,    at    L. 


Note.  —  As  to  the  validity  of  agreements 
^'»llate^al  to  contracts  forming  illegal  com- 
binations, see  case  note  to  Freed  v.  American 
F.  Ins.  Co.  11  L.R.A.(N.S.)  368;  also  note 
to  Wbitwell  V.  Continental  Tobacco  Co.  64 
LR.A.  689. 

Co^TlTSEXTAL   WALL   PaPEB   Co.    V.    LeWIS 

VoioiiT  &  Sons  Co.  was  affirmed  on  appeal 
tn  the  Supreme  Court  of  the  United  States. 
See  212  U.  S.  227,  53  L.  ed.  — ,  29  Sup. 
Ct,  Rep.  280.  In  affirming  the  judgment 
of  the  circuit  court  of  appeals,  the  court 
hased  its  judgment  of  affirmance  on  the 
ground  that  the  plaintiff,  in  legal  effect, 
«ou}?ht  the  aid  of  the  court  to  enforce  a 
contract  for  the  sale  and  purchase  of  goods, 
which,  as  admitted  by  the  demurrer,  was 
in  iact  and  was  intended  by  the  parties  to 
be  based  upon  agreements  that  were  the  es- 
sential parts  of  an  illegal  scheme;  that 
the  account  sued  on  was  made  up  in  execu- 
tion of  an  agreement  that  constituted,  or 
out  of  which  came,  the  illegal  combination 
ionned  for  the  purpose  and  with  the  effect 
of  both  restraining  and  monopolizing  trade 
ttd  commerce  among  the  several  states. 
The  question  considered  by  the  court,  as 
stated  by  it,  was  whether  the  plaintiff  com- 
1»LJIX(N.S.) 


pany  could  have  judgment  upon  an  account 
which,  as  admitted  by  demurrer,  was  made 
up,  in  the  knowledge  of  both  seller  and 
buyer,  with  direct  reference  to  and  in  ex- 
ecution of  certain  agreements  under  which 
an  illegal  combination,  represented  by  the 
seller,  was  organized.  Considering  this  mat- 
ter, the  court  said:  "The  plaintiff  comes 
into  court  admitting  that  it  is  nn  illegal 
combination  whose  operations  restrain  and 
monopolize  commerce  and  trade  among  the 
states,  and  asks  a  judgment  that  will  give 
effect,  as  far  as  it  goes,  to  agreements  that 
constituted  that  combination,  and  by  means 
of  which  the  combination  proposes  to  ac- 
complish forbidden  ends.  We  hold  that  such 
a  judgment  cannot  be  granted  without  de- 
parting from  the  statutory  rule,  long  estab- 
lished in  the  jurisprudence  of  both  this 
country  and  England,  that  a  court  will  not 
lend  its  aid,  in  any  way,  to  a  party  seeking 
to  realize  the  fruits  of  an  agreement  that 
appears  to  be  tainted  with  illegality,  al- 
though the  result  of  applying  that  rule  may 
sometimes  be  to  shield  one  who  has  got 
something  for  which,  as  between  man  and 
man,  he  ought,  perhaps,  to  pay,  but  for 
which  he  is  unwilling  to  pay." 
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209,  U.  S.  Comp.  Stat.  1901,  p.  3200),  and 
by  the  laws  of  Ohio.  Second.  That  the  de- 
fendants were  compelled  to  become  parties 
to  the  illegal  combination,  and  that  the 
contract  upon  which  this  suit  depends,  for 
price  and  terms  of  sale,  constitutes  one  of 
the  agreements  which  go  to  make  up  the  il- 
legal combination  represented  by  the  Con- 
tinental Wall  Paper  Company.  The  an- 
swer, embodying  the  defense  here  involved, 
in  substance  avers:  That  the  National  Pa- 
per company,  a  corporation  owning  or  con- 
trolling a  large  number  of  wall-paper  fac- 
tories situated  within  the  states  of  New 
York,  Pennsylvania,  New  Jersey,  and  Mas- 
sachusetts,^ together  with  a  large  number  of 
independent  firms  and  corporations  engaged 
in  the  same  manufacture,  combined  or  con- 
spired together  for  the  purpose  of  control- 
ling the  wall-paper  production  in  this  coun- 
try by  suppressing  competition  among  them- 
selves, and  enhancing  the  price  of  that  ar- 
ticle to  jobbers,  wholesalers,  retailers,  and 
consumers.  That,  for  this  purpose  and  this 
end,  and  to  better  cover  this  scheme,  they 
caused  the  organization  under  the  laws  of 
New  York  of  a  corporation  known  as  the 
Continental  Wall  Paper  Company,  with  a 
capital  stock  of  $200,000,  divided  into  16,- 
000  shares,  the  shares  to  be  divided  among 
the  conspiring  firms  and  corporations  in 
proportion  to  the  production  of  each  factory 
during  the  year  preceding  July,  1898.  That 
the  scheme  and  -agreement  was  that  the  Na- 
tional Wall  Paper  Company,  as  representa- 
tive of  a  large  number  of  corporations  domi- 
nated by  it,  should  select  three  directors, 
the  other  firms  and  corporations  three  more, 
and  that  the  «ix  directors  so  selected  should 
select  a  seventh,  and  the  seven  directors 
should  direct  the  combination  through  the 
corporate  name  of  the  Continental  Wall 
Paper  ConSpany.  That  the  plan  was  that 
each  of  the  combining  concerns  should  enter 
into  a  contract,  styling  themselves  "ven- 
dors," with  the  said  company.  These  con- 
tracts to  be  signed  by  the  several  corpora- 
tions and  firms  entering  into  this  combina- 
tion were  identical  in  terms,  and  were  in 
the  following  words  and  figures: 

Exhibit  1. 

This  agreement,  made  this  day 

of ,  in  the  year  one  thousand  eight 

hundred  and  ninety-eight,  by  and  between 

,    a    corporation    organized    under 

the  laws  of  the  state  of (here 

inafter  called  the  "vendor"),  party  of  the 
first  part,  and  the  Contin?ntal  Wall  Paper 
Company,  a  corporation  organized  under 
the  laws  of  the  state  of  New  York  (herein- 
after called  the  "company"),  party  of  the 
second  part:  Whereas,  the  vendor  is  en- 
gaged in  the  manufacture  and  sale  of  wall 
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paper,  borders,  and  other  articles  usually 
produced  and  handled  in  connection  there- 
with, and  the  company  is  desirous  of  act- 
ing as  its  selling  agent  in  handling  the  en- 
tire product  of  the  vendor;  and  whereas, 
the  company  has  an  authorized  capital  of 
$200,000  divided  into  16,000  shares,  of  the 
par  value  of  $12.50  each;  and  whereas,  the 

dealer    is    desirous    of   acquiring   

shares  of  the  stock  of  said  company  at  par, 
and  to  that  end  has  offered  to  enter  into  this 
agreement  and  to  secure  the  performance 
thereof  by  the  deposit  of  said  shares:  Now, 
therefore,  in  consideration  of  the  foregoing 
recitals,  and  for  other  good  and  valuable 
consideration,  it  is  agreed  between  the  par- 
tie^  hereto  as  f ollow^s : 

First.  The  vendor  hereby  sells  unto  the 
company,  and  the  latter  agrees  to  purchase, 
the  entire  product  of  wall  paper  that  may  be 
manufactured  by  the  vendor  for  the  period 
from  July  20,  1898,  to  the  first-day  of  July, 
1899.  The  prices  at  which  the  merchandise 
shall  be  sold  to  the  company  are  set  forth  in 
a  schedule  hereto  annexed  marked  "A,"  and 
hereby  made  a  part  of  this  agreement.  The 
vendor  further  grants  unto  the  company  the 
right  to  two  renewals  of  said  contract  of 
one  year  each,  provided  that,  in  the  event  of 
the  election  of  the  company  to  avail  itself  of 
either  of  said  renewals,  it  shall  so  signify  in 
writing  to  the  vendor  before  the  first  day  of 
June  next  preceding  the  renewal  term,  and 
provided,  further,  that  such  election  to  re- 
new shall  be  accompanied  by  the  written 
consents  of  all  the  registered  stockholders  of 
the  company,  including  that  of  the  vendor. 

Second.  The  goods  acquired  by  the  com- 
pany from  the  vendor  hereunder,  which  are 
to  be  sold  to  jobbers,  shall  be  sold  by  the 
company,  and  not  by  the  vendor,  for  the  ac- 
count of  the  company.  Such  sale  shall  be 
made  by  the  company  at  discounts  from  road 
prices  fixed  in  the  schedule  hereto  annexed 
marked  "B,"  which  is  hereby  made  part  of 
this  agreement.  The  vendor  will  deliver  such 
goods  upon  the  direction  of  the  company,  at 
the  risk  and  for  the  account  of  the  latter, 
f.  o.  b.  at  the  place  of  manufacture,  provid- 
ed, however,  that  in  all  cases  in  which  the 
goods  are  manufactured  at  places  other  than 
the  cities  of  New  York  or  Philadelphia,  the 
vendor  will  equalize  the  freights  with  either 
of  said  cities  out  of  the  proceeds  receivable 
for  such  goods.  Memorandum  invoices  shall 
be  supplied  to  the  customer  and  to  the  com- 
pany immediately  upon  the  shipment  and 
delivery  of  such  goods,  said  invoices  specify- 
ing quantities  and   ro^d   prices. 

Third.  There  shall  be  furnished  by  the 
vendor  to  the  company  on  the  7th,  14th,  21st, 
and  last  days  of  each  month  (except  when 
those  days  fall  on  Sundays,  and  then  on  the 
next  succeeding  day),  a  just  and  true  state- 
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mcnt  of  all  shipments  and  deliveries  of  mer- 
chandise included  in  this  contract  which  the 
vendor  may  make  for  the  account  of  the  com- 
pany, which  statement  shall  contain  the 
names  of  the  purchasers,  the  character  of  the 
^roods  sold,  and  the  prices  at  which  they  were 
»old,  to  the  end  that  the  company  may  make 
the  proper  charges,  and  in  order  to  entitle 
the  vendor  to  be  credited  with  the  agreed 
cost  price  for  such  goods.  Each  of  such 
statements  of  shipments  shall  be  accom- 
panied by  an  affidavit  of  one  of  the  officers 
of  the  vendor  and  of  one  of  its  bookkeepers 
and  of  one  of  its  shipping  clerks,  to  the  ef- 
fect that  the  information  therein  contained 
is  true. 

Fourth.  The  company  shall  permit  the 
vendor  to  sell  in  its  own  name,  and  the 
latter  hereby  agrees  to  sell  for  the  account 
of  the  company,  such  of  the  goods  manu- 
factured by  the  vendor  as  are  to  be  dis- 
posed of  to  purchasers  not  classified  as  job- 
bers, which  sales  shall  be  made  at  the  cost 
and  expense  of  the  vendor;  said  vendor  here- 
by guaranteeing  all  credits  and  the  collec- 
tion of  all  accounts  connected  with  such 
sales.  The  prices  at  which  and  the  terms 
upon  which  such  goods  are  to  be  sold  are 
designated  in  this  agreement  as  the  "road 
prices,"  and  are  contained  in  a  schedule  here- 
to annexed  marked  "C,"  which  is  hereby 
made  a  part  of  this  agreement.  On  the  7th, 
14th,  2lst,  and  last  days  of  each  month  (ex- 
cept when  those  days  fall  on  Sundays,  and 
then  on  the  next  succeeding  days),  the  vend- 
or will  furnish  to  the  company  a  statement 
showing  all  the  shipments  made  on  account 
of  such  sales,  which  statements  shall  con- 
tain the  names  of  the  purchasers,  the  char- 
acter of  the  goods,  and  the  prices  at  which 
they  were  sold,  and  such  sales  shall  be  cred- 
ited to  the  vendor  by  the  company  at  the 
prices  fixed  in  schedule  A,  and  shall  be 
charged  against  said  vendor  at  the  prices  at 
which  they  were  sold,  which  shall  in  no  event 
be  less  than  those  designated  in  schedule  C. 
The  vendor  is  to  receive  for  its  services  and 
expenses  connected  with  such  sales  and  al- 
lowances discounts  equal  to  those  who  are 
designated  in  a  classification  made  by  the 
parties  hereto  as  "second-class  jobbers,"  less 
the  discounts  made  on  sales  to  purchasers 
designated  in  the  accompanying  schedules  as 
''quantitive  purchasers,"  on  which  the  vendor 
has  allowed  the  quantitive  discount,  except 
that  where  special  and  exclusive  goods  are 
sold  there  shall  be  an  allowance  of  30  per 
cent  discount  to  the  vendor.  The  prices  of 
goods  as  fixed  by  schedules  A  and  C  may  be 
altered  from  time  to  time,  but  the  discounts 
allowed  to  jobbers  shall  not  be  altered  at  any 
time  during  the  term  of  this  agreement. 

Fifth.  The  vendor  will  make  collection  of 
all  accounts  for  goods  sold  by  it  for  the  ac- 
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count  of  the  company  under  the  provisions 
of  this  agreement,  except  for  sales  to  job- 
bers (which  accounts  the  company  is  to  col- 
lect), and  will,  on  the  10th  day  of  each  and 
every  month  during  the  term  of  this  agree- 
ment, account  to  the  company.  Such  ac- 
count shall  be  accompanied  by  a  payment  by 
the  vendor  to  the  company  of  the  difference 
between  the  prices  at  which  the  goods  are 
agreed  to  be  sold  to  the  company  as  em- 
bodied in  schedule  A,  and  the  prices  at  which 
the  vendor  has  agreed  to  dispose  of  said  goods 
as  contained  in  schedule  C.  The  purchases 
made  by  the  company  from  the  vendor  here- 
un<ftr  shall  be  upon  the  same  credit  and 
terms  as  those  accorded  to  other  dealers,  but 
the  company  shall  have  the  right  to  antici- 
pate the  due  date  of  all  such  purchases,  and 
will  pay,  on  the  10th  day  of  each  month,  to 
the  vendor,  a  sum  on  account  of  all  ship- 
ments of  the  preceding  month  equal  to  not 
less  than  30  per  cent  of  the  road  prices  of 
goods  shipped  to  jobbers  by  the  company. 

Sixth.  The  vendor  hereby  grants  unto  the 
company  the  right,  and  it  shall  be  the  duty 
of  the  latter,  through  its  officers  selected  for 
that  purpose,  to  audit  the  books  of  account 
of  the  vendor  as  to  production,  sales,  and 
shipments,  at  such  times  and  in  such  man- 
ner as  the  company  may,  from  time  to  time, 
deem  necessary  or  proper.  This  provision  is 
of  the  essence  of  the  agreement,  and  a  fail- 
ure on  the  part  of  the  vendor  to  faithfully 
perform  the  same  shall  operate  as  a  breach 
of  the  contract,  entitling  the  company  to  ab- 
rogate the  agreement,  and  to  such  damages 
as  it  may  be  able  to  establish  in  addition  to 
the  absolute  transfer  and  surrender  to  it  of 
the  stock  to  be  pledged  as  hereinafter  provid- 
ed. 

Seventh.  There  shall  be  a  committee  se- 
lected from  the  company,  to  be  known  as 
the  "auditing  committee,"  which  shall  be 
made  up  from  among  the  directors.  Said 
committee  shall  have  power  to  establish  such 
a  system  of  bookkeeping  as  in  its  judgment 
may  be  advisable.  In  order  to  conform  as 
nearly  as  may  be  to  the  laws  of  the  various 
states  in  which  the  factories  of  the  vendor 
are  located,  it  is  understood  that  the  vendor 
shall  not  be  at  liberty  to  require  from  the 
company  the  acceptance  of  the  product  of 
more  than  ten  hours  per  day  of  any  one  of 
said  factories.  The  product  intended  to  be 
sold  to  the  company  hereunder,  and  which 
the  latter  undertakes  to  acquire,  does  not 
contemplate  the  enlargement  of  the  manu- 
facturing facilities  of  the  vendor;  but 
nothing  herein  contained  shall  be  construed 
as  affecting  the  right  of  the  vendor  to  sub- 
stitute new  machinery  of  the  same  capacity 
for  any  now  in  use  which  may  become  use- 
less through  wear  or  through  destruction 
by  fire  or  other  cagqalty.  The  power  tQ 
10 
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designate  the  parties  who  are  to  be  classed 
as  jobbers,  and  the  discounts  to  which  they 
are  entitled,  is  expressly  reserved  by  the 
company,  and  such  designation  is  to  be  made 
through  its  board  of  directors;  but  the  vend- 
or shall  have  the  right  to  select  the  jobbers 
through  whom  the  goods  manufactured  by 
it  are  to  be  distributed,  and  to  designate 
the  amount  iof  its  goods  such  jobbers  may 
buy,  subject  to  such  credit  limitations  as 
the  board  of  directors  may  impose.  All  or- 
ders placed  with  the  vendor  by  jobbers  on 
behalf  of  the  company  must  be  at  once  re- 
ported to  the  latter. 

Eighth.  The  company  hereby  agrees  t<f  sell 
and  the  vendor  agrees  to  purchase 


shares  of  the  common  stock  of  the  company, 
for  which  stock  the  vendor  agrees   to  pay 

the  sum  of in  cash  as  soon  after  the 

execution  and  delivery  of  this  agreement 
as  the  same  may  be  demanded  by  the  com- 
pany; but  only  if  and  when  the  entire  share 
capital  of  the  company  shall  have  been  fully 
subscribed  at  not  less  than  par.  The  vendor 
will,  after  paying  for  said  shares  of  stock, 
indorse  the  certificates  representing  tho 
same,  and  deliver  the  certificates  so 
indorsed  in  blank  to  the  company,  upon 
the  trust  and  agreement  that  the  company 
shall  hold  said  certificates  as  security  for  the 
performance  by  the  vendor  of  each  and  all 
of  the  covenants  and  conditions  of  this  agree- 
ment; and  upon  the  refusal,  neglect,  or 
omission  of  the  vendor,  its  successors  or  as- 
signs, to  perform  this  agreement,  or  any 
part  thereof,  the  said  shares  of  stock  and 
the  certificates  represented  thereby  shall  be 
immediately  sold  by  the  company  at  public 
or  private  sale,  without  notice,  upon  such 
terms  and  at  such  price  as  the  company 
or  its  officers  may  deem  reiisonable  and  that 
the  proceeds  of  sale  be  paid  into  the  treas- 
ury of  the  company  as  the  agreed  and  liqui- 
dated damages  to  the  company  for  the  breach 
of  said  agreement.  The  parties  hereto  have 
fixed  upon  the  said  stock  and  the  proceeds 
thereof  as  liquidated  damages,  because  of 
the  difficulty  in  establishing,  in  a  court  of 
law,  the  actual  damage  that  would  be  suf- 
fered by  the  company  in  the  event  of  the 
refupal,  neglect,  or  omission  to  perform  this 
agreement,  and  in  order  to  avoid  the  diffi- 
culty of  such  proof. 

In  witness  whereof,  the  vendor  and  the 
company  have  respectively  caused  this  agree- 
ment to  be  executed  by  their  respective  pres- 
idents, and  their  respective  corporate  seals 
to  be  hereto  attached,  pursuant  to  resolu- 
tions of  their  respective  boards  of  direlttors, 
the  day  and  year  first  above  written. 

It  would  unduly  lengthen  this  statement 
to  fully  set  out  the  schedules  referred  to  in 
the  above  exhibit,  and  made  a  part  of  the 
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contract  between  the  so-called  vendors  and 
the  company.  The  answer  then  avers  that 
the  prices  to  be  charged  the  company  for 
the  product  of  each  so-called  vendor  was  the 
estimated  cost  of  production  and  incidental 
expense  to  such  manufacturer  of  carrying 
out  his  or  its  part  of  the  contract.  Sched- 
ule A  of  the  contract  sets  out  the  "list  price" 
of  all  qualities  of  paper,  and  in  a  parallel 
column  the  sale  price  to  the  company. 
Schedule  B  sets  out  the  sale  price  by  the 
company  to  the  several  classes  of  jobbers, 
which  the  company  binds  itself  to  exact,  and 
the  terms  of  sale.  The  gross  sale  price  in 
this  schedule  iq  the  list  price  of  schedule  A, 
with  a  discount,  which  depends  upop  the 
classification  of  jobbers  provided  for  by  the 
seventh  clause  of  the  contract.  Schedule  C 
sets  out  the  sale  price  to  purchasers  "other 
than  jobbers"  and  terms  of  sale,  these  prices 
being  also  designated  as  "road  prices." 
These  prices  are  the  "list  prices"  of  sched- 
ules A  and  B,  with  no  discount.  To.  pur- 
chasers described  as  "other  than  jobbers" 
certain  discounts  are  provided,  dependent 
upon  quantity.  •  Under  clause  7  of  the  con- 
tract, set  out  above,  "the  company,"  acting 
through  its  directors 'selected  in  the  manner 
heretofore  mentioned,  is  given  authority  to 
classify  jobbers,  and  prescribe  the  discount 
to  each  class;  each  "vendor"  being  allow^ed 
"to  select  the  jobbers  through  whom  the 
goods  manufactured  by  it  are  to  be  distrib- 
uted, and  to  designate  the  amount  of  its 
goods  such  jobbers  may  buy." 

"The  distribution  of  profit  over  cost  to 
the  company  may  be  illustrated  by  taking 
two  classes  of  wall  paper,  one  a  cheap  kind 
and  the  other  more  expensive.  Thus,  the 
list  price  of  wall  paper  styled  "Brown"  is  4 
cents  per  bolt;  the  sale  price  to  the  com- 
pany 2  cents.  The  price  by  the  company  to 
"jobbers"  in  the  first  class  is  4  cents,  with 
a  discount  of  20  per  cent;  to  "jobbers"  in 
the  second  class,  4  cents,  with  a  discount  of 
17 Yz  per  cent;  to  "jobbers"  in  the  third 
class,  4  cents,  with  a  discount  of  16  per 
cent.  The  selling  price  to  all  purchasers 
other  than  those  classified  as  jobbers  is  fixed 
at  4  cents  fiat,  unless  a  discount  of  small 
proportions  is  obtained  as  a  result  of  a  pur- 
chase bringing  the  buyer  within  the  terms 
of  those  called  "quantity  purchasers."  "Em- 
bossed bronzes"  of  one  class  are  listed  18 
cents  per  bolt;  jobbers  being  allowed  a  dis- 
count of  45  per  cent,  40  per  cent,  or  30  per 
cent,  according  to  the  class  they  have  been 
placed  in.  All  the  schedules  contain  a  pro- 
vision for  the  equalization  of  freights  with 
certain  cities,  thus  eliminating  advantages 
due  to  locality.  It  is  further  averred  in 
said  defense  that  the  companies,  corpora- 
tions, and  firms  which  organized  said  com- 
pany,   and    which    subsequently    subscribed 
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for  stock  and  signed  one  of  the  agreements 
like  that  heretofore  set  forth,  constituted 
98  per  cent  of  all  the  manufacturers  of  wall 
paper  in  this  country.  It  is  further  stated 
that,  for  better  carrying  out  of  said  com- 
bination, agreements  were  made  by  the  plain- 
tiff with  parties,  companies,  and  corpora- 
tions within  the  United  States  and  Canada, 
*'by  which  each  agreed  not  to  compete  with 
the  other  nor  cut  prices,  the  Americans  in 
Canada  and  the  Canadians  in  the  United 
States."  It  is  also  alleged  that  to  further 
carry  out  the  purpose  to  prevent  competi- 
tion and  enhance  prices,  that  a  contract 
was  made  between  plaintiff  and  John  Wal- 
dron  &  Son  and  the  Kaukauna  Machine 
Company,  the  only  two  manufacturers  of 
wall-paper  machinery  in  the  United  States, 
one  having  a  manufactory  in  New  Bruns- 
wick, New  Jersey,  and  the  other  a  manu- 
factory in  Kaukauna,  Wisconsin,  by  which 
said  manufacturers  agreed,  during  the  ex- 
istence of  the  plaintiff,  to  sell  wall-paper 
machinery  only  to  it  and  said  combination, 
and  not  to  any  mills  preparing  to  start.  It 
is  then  averred  that  all  wholesale  dealers  in 
the  United  States  were  arbitrarily  divided 
into  two  classes, — jobbers  and  "road"  or 
"quantity  buyers," — and  that  the  jobbers 
were  arbitrarily  divided  into  the  three 
classes  heretofore  mentioned,  and  the  other 
wholesalers  into  "road"  or  "quantity  buy- 
era"  and  "special  buyers,"  with  the  purpose 
that  all  should  then  be  compelled  to  sign 
written  agreements  obligating  themselves  to 
buy  their  entire  stock  of  merchandise  from 
the  plaintiff  direct,  or  through  members  of 
the  combination,  and  to  this  end  identical 
printed  agreements  were  presented  to  all 
jobbers  and  wholesalers  throughout  the 
I'nited  States  and  the  territories,  by  which 
each  obligated  itself  to  buy  their  entire  pur- 
chases of  wall  paper  from  said  plaintiff  at 
list  prices  of  schedule  A,  heretofore  set  out, 
subject  to  discounts  shown  by  schedule  ac- 
companying each  such  agreement;  and  bind- 
ing each  such  jobber  or  wholesaler  not  to 
sell  at  prices  lower  or  better  than  those 
shown  by  another  schedule  accompanying 
each  such  agreement.  A  copy  of  the  agree- 
ment, so  required  to  be  signed  by  each  job- 
ber and  wholesaler,  is  made  a  part  of  the 
answer  as  "Exhibit  2."  Same  is  here  set 
out  below. 


Exhibit  2. 
An  agreement  made  this 


—  day  of 
-,  in  the  year  one  thousand  eight  hun- 
dred and  ninety-eight,  between  the  Conti- 
nental Wall  Paper  Company,  a  corporation 
organized  under  the  laws  of  the  state  of 
New  York  (hereinafter  called  the  "com- 
pany"), party  of  the  first  part,  and 

19  LJLA.(N.S.) 


of 


(hereinafter  called  the  "jobber"). 


party  of  the  second  part.  In  consideration 
of  the  sum  of  $1,  paid  by  the  jobber  unto 
the  company  for  the  granting  of  this  agree- 
ment, the  receipt  whereof  is  hereby  acknowl- 
edged, and  other  valuable  considerations,  it 
is  agreed  between  the  parties  hereto  as  fol- 
lows: First.  That  the  company  will  sell, 
subject  to  such  credit  limitations  as  it  may 
impose,  and  the  jobber  will  purchase,  the 
entire  requirements  of  the  jobber  in  his 
business  of  selling  wall  paper  for  the  busi- 
ness year  ending  July  1,  1809,  to  the  amount 
of  a  gross  value,  without  discounts,  of 
,  the  jobber  reserving  to  himself  the 


right  to  purchase  such  merchandise  as  he 

may  need  in  excess  of  from  others. 

The  company  is  to  deliver  the  goods  without 
additional  charge  f.  o.  b.  at  New  York  or 
Philadelphia,  or  to  equalize  freights  from 
the  places  at  which  it  makes  deliveries  to 
either  of  said  cities.  Second.  The  jobber 
shall  be  allowed  discounts  at  the  rates  shown 
in  the  accompanying  schedule  marked  "A," 
which  is  hereby  embodied  in  this  agreement 
as  a  part  thereof.  The  terms  of  payment 
to  be  as  follows:  Four  months  from  the 
date  of  invoice,  with  discount  at  the  rate 
of  1  per  cent  per  month  for  anticipated  pay- 
ment; provided  settlement  be  made  within 
thirty  days  from  date  of  shipment  either  by 
cash  or  note.  Invoices  for  all  goods  shipped 
between  October  15th  and  March  1st  to  take 
the  latter  date.  Third.  Attached  hereto 
marked  "B"  is  a  schedule  of  the  road  prices 
at  which  the  company  sells  its  goods  for 
the  term  embraced  in  this  contract  to  deal- 
ers other  than  jobbers,  and  also  a  state- 
ment of  discounts  allowed  to  such  customers 
other  than  jobbers  for  quantity  purchases, 
together  with  the  terms  of  credit  and  freight 
allowance  to  which  such  customers  are  en- 
titled. It  is  an  essential  condition  of  this 
agreement  that  the  jobber  will  not  directly 
or  indirectly  sell  or  offer  for  sale  any  of  the 
merchandise  purchased  from  the  company 
hereunder  at  lower  prices  or  upon  better  or 
more  favorable  terms  than  those  shown  in 
schedule  B;  the  intent  hereof  being  to  as- 
sure the  company  against  the  use  by  the 
jobbers  of  this  agreement  to  undersell  the 
company.  The  prompt  performance  by  the 
jobber  of  the  provisions  of  this  agreement 
as  to  payment  and  otherwise  is  a  condition 
precedent  to  exacting  the  continuous  per- 
formance of  said  agreement  by  the  company. 
In  witness  whereof  the  company  has 
caused  this  instrument  to  be  executed,  and 
the  jobber  has  hereunto  set  his  hand  the 
day  and  year  first  above  written. 


Schedule  A  of  the  above  agreement  is  iden- 
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tical  with  schedule  B  of  the  afrreement  be- 
tween "vendors  and  the  company,"  hereto- 
fore set  out,  and  schedule  B,  attached  to  and 
made  a  part  of  Exhibit  2,  above  set  out  in 
full,  is  same  as  schedule  C  attitehed  to  Ex- 
hi'bit  1,  heretofore  set  out. 

It  is  charged  that  ''the  immediate,  in- 
tended, and  direct  effect  of  said  combination 
and  agreements  was  the  stifling  of  compe- 
tition between  said  manufacturers  and  vend- 
ors of  wall  paper  and  between  jobbers  and 
wholesalers  thereof,  and  to  unduly  enhance 
the  price  of  wall  paper,  making  it  one  half 
more  than  the  price  which,  it  would  be  if 
same  had  been  left  to  free  and  unrestricted 
competition."  It  is  further  distinctly 
averred  that  by  these  agreements  and  con- 
tracts aforesaid  the  entire  wall-paper  trade 
throughout  the  United  States  passed  into 
the  hands  of  the  plaintiff  company,  and  that 
it  "threatened  defendant  that,  unless  it 
signed  said  agreement  (Exhibit  2,  set  out 
above),  no  wall  paper  would  be  sold  to  it; 
that  said  combination  would  make  it  impos- 
sible for  it  to  buy  wall  paper  or  to  continue 
its  business,  and  would  drive  it  out  of  its 
said  business,  and  compel  it  to  sacrifice  the 
good  will  owned  by  it,  as  aforesaid,  and  the 
capital  invested  by  it  in  said  business."  It 
is  further  averred  that  the  defendant  con- 
ducted for  many  years  a  large  business  in 
wall  paper  at  Cincinnati,  selling  to  retail- 
ers and  consumers  in  Ohio  and  other  states 
of  the  Union.  That  the  defendant,  finding 
it  impossible  to  continue  business  without 
signing  said  agreement  shown  in  Exhibit 
2,  did  sign  and  become  a  member  of  said 
combination.  The  defendant  charges  that, 
under  the  contract  so  signed  by  him,  he  pur- 
chased more  than  $200,000  worth  of  wall 
paper,  and  that  the  prices  he  was  compelled 
to  pay  were  extortionate  and  unreasonable, 
and  more  than  50  per  cent  greater  than  they 
would  have  been  had  competition  between 
wall-paper  makers  not  been  completely  sup- 
pressed by  the  agreements  between  such 
manufacturers  and  said  corporation: 

Argued  before  Lurton  and  Seve/ens,  Cir- 
cuit Judges,  and  Cochran,  District  Judge. 

Messrs.  Ix>uis  Marshall  and  Joseph 
Wilby,  for  plaintiff  in  error: 

Assuming  that  the  organization  of  the 
plaintiff  was  for  the  purpose  of  restraining 
competition  and  enhancing  prices,  the  de- 
fendant has  no  defense,  under  common-law 
considerations,  to  the  action  brought  against 
it  to  recover  for  goods  sold  and  delivered. 

National  Bank  &  L.  Co.  v.  Petrie,  189  U. 
S.  425,  47  L.  ed.  880,  23  Sup.  Ct.  Rep.  612; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431; 
Strait  v.  National  Harrow  Co.  51  Fed.  819; 
Edison  Electric  Light  Co.  v.  Sawyer-Man 
X9  L.R.A.(N.S.) 


Electric  Co.  3  C.  C.  A.  605,  11  U.  S.  App. 
712,  53  Fed.  598;  American  Soda-Fountain 
Co.  V.  Green,  69  Fed.  333;  Brown  Saddle 
Co.  V.  Troxel,  98  Fed.  620;  National  Fold- 
ing Box  &  Paper  Co.  v.  Robertson,  99  Fed. 
985;  Otis  Elevator  Co,  v.  Geiger,  107  Fed. 
131;  National  Distilling  Co.  v.  Cream  City 
Importing  Co.  86  Wis.  352,  39  Am.  St.  Rep. 
902,  56  N.  W.  864;  Ocean  Ins.  Co.  v.  Pol- 
leys,  13  Pet.  164,  10  L.  ed.  108;  Armstrong 
V.  American  Exch.  Nat.  Bank,  133  U.  S. 
434,  467,  33  L.  ed.  747,  759,  10  Sup.  Ct. 
Rep.  450;  Buchanan  v.  Drovers'  Nat.  Bank, 
5  C.  C.  A.  83,  6  U.  S.  App.  666,  55  Fed.  226; 
Morris  v.  Norton,  21  C.  C.  A.  553,  43  U.  S. 
App.  739,  75  Fed.  926;  Phalen  v.  Clark, 
19  Conn.  432,  50  Am.  Dec.  253;  The  Charles 
E.  Wiswall,  42  L.R.A.  85,  30  C.  C.  A.  339, 

57  U.  S.  App.  179,  86  Fed.  674;  Phenix  Ins. 
Co.  v.  Clay,  101  Ga.  332,  65  Am.  St.  Rep. 
307,  28  S.  E.  853;  Erb  v.  German- American 
Ins.  Co.  98  Iowa,  611,  40  L.R.A.  845,  67 
N.  W.  583;  Niagara  F.  Ins.  Co.  v.  De  Graff, 
12  Mich.  136;  Tracy  v.  Talmage,  14  N.  Y. 
175,  67  Am.  Dec.  132;  Curtis  v.  Leavitt, 
15  N.  Y.  245;  Mandlebaum  v.  Grcgovich, 
17  Nev.  95,  45  Am.  Rep.  433,  28  Pac. 
121;  Planters*  Bank  v.  Union  Bank,  16 
Wall.  500,  21  L.  ed.  480;  Yarborough  v. 
Avant,  66  Ala.  526;  Ware  F.  Curry,  67 
Ala.  274;    Martin  v.   Hodge,  47   Ark.   378, 

58  Am.  Rep.  763,  1  S.  W.  694;  Minnesota 
Lumber  Co.  v.  Whitebreast  Coal  Co.  56 
111.  App.  248;  Congress  &  E.  Spring  Co. 
V.  Knowlton,  103  U.  S.  49,  26  L.  ed.  347 ; 
Welch  v.  Wesson,  6  Gray,  506;  Levin  v. 
Chicago  Gaslight  &  Coke  Co.  64  111.  App. 
393;  Ingraham  v.  National  Salt  Co.  65 
C.  C.  A.  54,  130  Fed.  676;  Dickerman  v. 
Northern  Trust  Co.  176  U.  S.  195,  44  L.  ed. 
431,  20  Sup.  Ct.  Rep.  311;  Lafayette  Bridge 
Co.  V.  Streator,  105  Fed.  729;  Cincinnati, 
P.  B.  S.  &  P.  Packet  Co.  v.  Bay,  200  U. 
S.  179,  50  L.  ed.  428,  26  Sup.  Ct.  Rep. 
208. 

The  contract  between  the  plaintiff  and 
the  defendant  was  not  one  in  restraint  of 
trade,  and  none  of  its  provisions  will  de- 
bar the  plaintiff  from  recovering  for  goods 
sold  and  delivered  to  the  defendant. 

United  States  v.  Addyston  Pipe  &  Steel 
Co.  46  L.R.A.  122,  29  C.  C.  A.  141,  54  U. 
S.  App.  723,  85  Fed.  271;  American  Straw- 
board  Co.  V.  Haldeman  Paper  Co.  27  C.  C. 
A.  634,  54  U.  S.  App.  416,  83  Fed.  619; 
Hitchcock  V.  Anthony,  28  C.  C.  A.  80,  54 
U.  S.  App.  439,  83  Fed.  779;  Dunlop  v. 
Gregory,  10  N.  Y.  241,  61  Am.  Dec.  746; 
Hodge  V  Sloan,  107  N.  Y.  244,  1  Am.  St. 
Rep.  816,  17  N.  E.  335;  Oregon  Steam 
Nav.  Co.  V.  Winsor,  20  Wall.  64,  22  L. 
ed.  315;  E.  Bement  &  Sons  v.  National 
Harrow  Co.  186  U.  S.  70,  46  L.  ed.  1058, 
22  Sup.  Ct.  Rep.  747 ;  Dolpb  V.  Troy  Laun- 


1907. 


CONTINENTAL  WALL  PAPER  CO.  v.  LEWIS  VOIGHT  &  SONS  CO. 


149 


dry  Machinery  Co.  28  Fed.  653;  Stines 
V.  I>urman,  25  Ohio  St.  680;  New  York 
Hank  Xote  Co.  v.  Hamilton  Bank  Note  En- 
pravingr  &  P.  Co.  83  Hun,  695,  31  N.  Y. 
Supp.  lOCO;  Brett  v.  Ebel,  29  App.  Div. 
2.50.  51  N.  Y.  Supp.  573;  Walsh  v.  Dwight, 
4J  App.  Div.  513,  58  N.  Y.  Supp.  91 ;  Lough 
V.  Outerbridge,  143  N.  Y.  283,  25  L.R.A. 
674,  42  Am.  St.  Rep.  712,  38  N.  E.  292; 
John  D.  Park  &  Sons  Co.  v.  National  Whole- 
sale Druggists'  Asso.  54  App.  Div.  223, 
66  X.  Y.  Supp.  615,  175  N.  Y.  1,  62  L.R.A. 
632,  96  Am.  St.  Rep.  578,  67  N.  E.  136; 
Whitwell  V.  Continental  Tobacco  Co.  64 
L.R.A.  689,  60  C.  C.  A.  290,  125  Fed. 
4.74;  Phillips  v.  lola  Portland  Cement  Co. 
61  C.  C.  A.  19,  125  Fed.  593;  Garst  v.  Har- 
ris,  177  Mass.  72,  58  N.  E.  174;  Anderson 
T.  United  Stotes,  171  U.  S.  604,  43  L.  ed. 
300,  19  Sup.  Ct,  Rep.  60;  Continental  Ins. 
Co.  V.  Fire  Underwriters,  67  Fed.  310; 
Matthews  v.  Associated  Press,  136  N.  Y. 
333,  32  Am.  St.  Rep.  741,  32  N.  E.  981; 
Newell  V.  Meyendorff,  9  Mont.  264,  8  L.R.A. 
440,- 18  Am.  St.  Rep.  738,  23  Pac.  333; 
Meyer  v.  Estes,  164  Mass.  457,  32  L.R.A. 
283,  41  N.  E.  683;  Com.  v.  Grinstead,  111 
Ky.  203,  66  L.R.A.  709,  63  S.  W.  427; 
Crystal  Ice  Mfg.  Co.  v.  San  Antonio  Brew- 
ing Asso.  8  Tex.  Civ.  App.  1,  27  S.  W. 
210;  Clark  V.  Frank,  17  Mo.  App.  602; 
Keith  V.  Herschberg  Optical  Co.  48  Ark. 
138,  2  S.  W.  777;  Brown  v.  Rounsavell, 
78  III.  589;  Fuqua  v.  Pabst  Brewing  Co. 
(Tex.  Civ.  App.)  36  S.  W.  479;  Barber 
Asphalt  Paving  Co.  v.  Brand,  27  N.  Y.  S. 
R,  883,  7  N.  Y.  Supp.  744. 

Assuming  that  the  clause  contained  in 
the  contract  which  prohibited  the  defendant 
from  selling  any  of  the  merchandise  pur- 
chased from  the  plaintiff,  at  lower  prices 
than  those  specified  in  the  schedule  an- 
nexed, was  illegal,  the  only  effect  of  such 
illegality  would  be  to  nullify  that  provision, 
and  not  to  prevent  the  plaintiff  from  recov- 
ering for  merchandise  actually  received  and 
kept  by  the  defendant. 

Pigot's  Case,  11  Coke,  27b;  Hammon, 
Contr.  §§  251  et  seq.;  Anson,  Contr.  8th 
ed.'p.  206;  Pickering  v.  Ilfracombe  R.  Co. 
L  R.  3  C.  P.  235;  United  Stotes  v.  Brad- 
ley.  10  Pet.  343,  9  L.  ed.  448;  Hynds  v. 
Hays,  25  Ind.  31;  Kerrison  v.  Cole,  8  East, 
231;  Gelpcke  v.  Dubuque,  1  Wall.  221,  17 
L.  ed.  531;  Gaskell  v.  King,  11  Ea^t,  165; 
Erie  R.  Co.  v.  Union  Locomotive  &  Exp. 
Co.  35  N.  J.  L.  240;  Baines  v.  Geary,  L.  R. 
35  Ch.  Div.  154;  Wallis  v.  Day,  2  Mees.  & 
W.  273;  Haynes  v.  Doman  [1899]  2  Ch. 
13;  Oregon  Steam  Nav.  Co.  v.  Winsor, 
supra;  Western  U.  Teleg.  Co.  v.  Burling- 
ton &  S.  W.  R.  Co.  3  McCrary,  130,  11 
Fed.  1;  Presbury  v.  Fisher,  18  Mo.  50; 
More  V.  Bonnet,  40  Cal.  251,  6  Am.  Rep. 
19L.R.A.(N.S.) 


621;  Hanauer  v.  Gray,  25  Ark.  350,  99 
Am.  Dec.  226;  Wiley  v.  Baumgardner,  97 
Ind.  66,  49  Am.  Rep.  427 ;  Dean  v.  Emerson, 
102  Mass.  480;  Peltz  v.  Eichele,  62  Mo. 
171;  Trenton  Potteries  Co.  v.  Oliphant,  58 
N.  J.  Eq;  507,  46  L.R.A.  255,  78  Am. 
St.  Rep.  012,  43  Atl.  723;  Thomas  v.  Miles, 

3  Ohio  St.  274;  Smith's  Appeal,  113  Pa. 
579,  6  Atl.  251;  Bishop  v.  Palmer,  146 
Mass.  469,  4  Am.  St.  Rep.  339,  16  N.  E. 
299;  Wald's  Pollock,  Contr.  321,  note;  King 
v.  King,  63  Ohio  St.  363,  52  L.R.A.  167, 
81  Am.  St.  Rep.  635,  69  N.  E.  HI;  Leavitt 
V.  Palmer,  3  N.  Y.  19,  51  Am.  Dec.  333; 
Cincinnati,  P.  B.  S.  &  P.  Packet  Co.  v. 
Bay,  supra;  Mallan  v.  May,  11  Mees.  &  W. 
653;  Green  v.  Price,  13  Mees.  A  W.  695, 
16  Mees.  A  W.  346;  Hurley  v.  Donovan,  182 
Mass.  68,  64  N.  E.  685;  Cook  v.  Sherman, 

4  McCrary,  20,  20  Fed.  167;  Lincoln  Sav. 
Bank  A  S.  D.  Co.  v.  Allen,  27  C.  C.  A.  87, 
49  U.  S.  App.  498,  82  Fed.  148;  Stewart 
V.  Lehigh  Valley  R.  Co.  38  N.  J.  L.  605; 
Greenhood,  Pub.  Pol.  p.  20.  / 

Messrs.  Morlson  R.  Watte,  Orris  P. 
Cobb,  and  Harlan  Cleveland,  for  defend- 
ant in  error: 

The  c(Hnbination  is  one  in  restraint  of 
trade  or  commerce  among  the  several  states, 
and  an  attempt  to  monopolize  the  wall- 
paper trade  or  commerce  among  the  stotes. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct. 
Rep.  436 ;  Distilling  &  Cattle  Feeding  Co.  v. 
People,  156  III.  448,  47  Am.  St.  Rep.  200, 
41  N.  E.  188;  Harding  v.  American  Glu- 
cose Co.  182  111.  551,  64  L.R.A.  738,  74 
Am.  St.  Rep.  189,  65  N.  E.  677 ;  Richardson 
V.  Buhl,  77  Mich.  632,  6  L.R.A.  457,  43 
N.  W.  1102;  United  Stotes  v.  E.  C.  Knight 
Co.  156  U.  S.  1,  39  L.  ed.  325,  16  Sup.  Ct. 
Rep.  249 ;  Stote  ex  rel.  Watson  v.  Standard 
Oil  Co.  49  Ohio  St.  179,  15  L.R.A.  145, 
34  Am.  St.  Rep.  541,  30  N.  E.  279;  Addy- 
ston  Pipe  &  Steel  Co.  v.  United  Stotes,  175 
U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep. 
96;  Swift  A  Co.  v.  United  Stotes,  190  U. 
S.  375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  276; 
W.  W.  Montague  A  Co.  v.  Lowry,  193  U. 
S.  38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep.  307. 

The  combination  was  an  illegal  trust  and 
an  unlawful  combination,  within  the  mean- 
ing of  the  stotutes. 

United  Stotes  v.  Jellico  Mountoin  Coal  A 
Coke  Co.  12  L.R.A.  753,  3  Inters.  Com. 
Rep.  626,  46  Fed.  432;  American  Biscuit  A 
Mfg.  Co.  V.  Klotz,  44  Fed.  721;  Oliver  v. 
Gilmore,  52  Fed.  562;  Chicago,  M.  A  St. 
P.  R.  Co.  V.  Wabash,  St.  L.  A  P.  R.  Co. 
4  Inters.  Com.  Rep.  578,  9  C.  C.  A.  659, 
27  U.  S.  App.  1,  61  Fed.  993;  National 
Harrow  Co.  v.  Hench,  39  L.R.A.  299,  27 
C.  C.  A.  349,  55  U.  S.  App.  53,  83  Fed.  36, 
84    Fed.    226;    United    Stotes   v.   Addyston 
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Pipe  &  Steel  Co.  46  L.R.A.  122,  29  C.  C. 
A.  141,  54  U.  S.  App.  723,  85  Fed.  271, 
175  U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ot. 
Rep.  96;  United  States  v.  Coal  Dealers' 
Abso.  85  Fed.  252;  Cravens  v.  Carter-Crume 
Co.  34  C.  C.  A.  479,  92  Fed.  479;  Lowry 
V.  Tile,  Mantel  A  Grate  Asso:  98  Fed.  817, 
106  Fed.  38,  63  L.R.A.  58,  52  C.  C.  A. 
621,  115  Fed.  27,  193  U.  S.  38,  48  L.  ed. 
608,  24  Sup.  Ct.  Rep.  307;  United  States 
ex  rel.  Griggs  v.  Chesapeake  &  O.  Fuel 
Co.  105  Fed.  93,  53  C.  C.  A.  256,  115  Fed. 
610;  Atlanta  v.  Chattanooga  Foundry  & 
Pipe  Co.  101  Fed.  900;  United  States  v. 
Trans-Missouri  Freight  Asso.  166  U.  S. 
290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540; 
United  States  v.  Joint  Traffic  Asso.  171 
U.  S.  605,  43  L.  ed.  259,  19  Sup.  Ct.  Rep. 
25 ;  Northern  Securities  Co.  v.  United  States 
and  Swift  &  Co.  v.  United  States,  supra; 
National  Cotton  Oil  Co.  v.  Texas,  197  U.  S. 
115,  49  L.  ed.  689,  25   Sup.  a.  Rep.  379. 

A  contract  in  restraint  of  trade,  though 
on  jts  face  not  unreasonable,  and  hence 
not  void  at  common  law,  may  become  such 
if  it  is  simply  a  part  of  a  general  scheme, 
or  one  step  towards  the  accomplishment  of 
that  purpose,  to  restrain  competition  and 
establish  a  monopoly. 

United  States  v.  Addyston  Pipe  &  Steel 
Co.  46  L.R.A.  122,  29  C.  C.  A.  141,  64  U.  S. 
App.  723,  85  Fed.  285;  Cravens  v.  Carter- 
Crume  Co.  supra;  Detroit  Salt  Co.  v.  Na- 
tional Salt  Co.  134  Mich.  103,  96  N.  W. 
1;  Pacific  Factor  Co.  v.  Adler,  90  Cal.  110, 
25  Am.  St.  Rep.  102,  27  Pac.  36;  Finck  v. 
Schneider  Granite  Co.  187  Mo.  244,  106 
Am.  St.  Rep.  452,  86  S.  W.  213. 

Honest  intent  and  reasonableness  of  the 
restraint  in  forming  the  combination,  un- 
der statutes  forbidding  such  ^combination  or 
agreement,  are  immaterial   defenses. 

United  States  v.  Hopkins,  82  Fed.  529; 
United  States  y.  Coal  Dealers'  Asso.  supra; 
United  States  v.  Addyston  Pipe  &  Steel  Co. 
46  L.R.A.  122,  29  C.  C.  A.  141,  54  U.  S. 
App.  723,  85  Fed.  271,  175  U.  S.  211,  44  L. 
ed.  136,  20  Sup.  Ct.  Rep.  96;  United  States 
V.  Joint  Traffic  Asso.  and  United  States  ex 
rel.  Griggs  v.  Chesapeake  k  O.  Fuel  Co. 
supra;  W.  W.  Montague  &  Co.  v.  Lowry, 
193  U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct. 
Rep.  307;  Northern  Securities  Co.  v.  Unit- 
ed States,  supra;  People  v.  North  River 
Sugar  Ref.  Co.  121  N.  Y.  582,  9  L.R.A. 
33,  18  Am.  St.  Rep.  843,  24  N.  E.  834,  s.  c. 
54  Hun,  354,  5  L.R.A.  386,  27  N.  Y.  S.  R. 
282,  7  N.  Y.  Supp.  406;  Finck  v.  Schneider 
Granite  Co.  supra;  Judd  y.  Harrington, 
139  N.  Y.  105,  34  N.  E.  700;  Peo- 
ple V.  Sheldon,  139  N.  Y.  251,  23  L.R.A. 
221,  36  Am.  St.  Rep.  690,  34  N.  E.  785; 
Phoenix  Bridge  Co.  v.  Keystone  Bridge  Co. 
142  N.  Y.  425,  37  N.  E.  562:  People  v.  Milk 
19  L.R.A.(N.S.) 


Exchange,  145  N.  Y.  267,  27  L.R.A.  437, 
45  Am.  St.  Rep.  609,  39  N.  E.  1062;  Ford 
V.  Chicago  Milk  Shippers'  Asso.  155  111. 
166,  27  L.R.A.  298,  39  N.  E.  651;  Cum- 
mings  V.  Union  Blue  Stone  Co.  164  N.  Y. 
401,  52  L.R.A.  262,  79  Am.  St.  Rep.  C55, 
58  N.  E.  525,  8.  c.  15  App.  Div.  602,  ^4 
N.  Y.  Supp.  787 ;  Cohen  v.  Berlin  &  J.  En- 
velope Co.  166  N.  Y.  292,  59  N.  E.  906, 
reversing  8.  c.  38  App.  Div.  499,  56  N.  Y. 
Supp.  588;  Straus  v.  American  Publish- 
ers' Asso.    177   N.   Y.   473,   64  L.R.A.   701, 

101  Am.  St.  Rep.  819,  69  N.  E.  1107,  85 
App.  Div.  446,  83  N.  Y.  Supp.  271;  Na- 
tional  Harrow  Co.  v.  E.  Bement  &  Sons, 
21  App.  Div.  290,  47  N.  Y.  Supp.  462;  Dc 
witt  Wire-Cloth  Co.  v.  New  Jersey  Wire- 
Cloth.  Co.  16  Daly,  529,  14  N.  Y.  Supp.  277 ; 
Clancey  v.  Onondaga  Fine  Salt  Mfg.  Co. 
62  Barb.  395;  Detroit  Salt  Co.  v.  National 
Salt  Co.  supra;  More  v.  Bennett,  140  111. 
69,  16  L.R.A.  361,  33  Am.  St.  Rep.  216,  29 
N.  E.  888;  Vulcan  Powder  Co.  v.  Hercules 
Powder  Co.  06  Cal.  510,  31  Am.  St.  Rep. 
242,  31  Pac.  581;  Distilling  &  Cattle  feed- 
ing Co.  V.  People,  156  111.  448,  47  Am.  St. 
Rep.  200,  41  N.  E.  188;  State  v.  Nebraska 
Distilling  Co.  29  Neb.  700,  46  N.  W.  155; 
Bishop  V.  American  Preservers'  Co.  157  111. 
284,  48  Am:  St.  Rep.  317,  41  N.  E.  765; 
Hardin  v.  American  Glucose  Co.  182  111. 
551,  64  L.R.A.  738,  74  Am.  St.  Rep.  189, 
55  N.  E.  577;  Chapin  v.  Brown  Bros.  83 
Iowa,  166,  12  L.R.A.  428,  32  Am.  St.  Rep. 
297,  48  N.  W.  1074;   Beechley  v.  Mulville, 

102  Iowa,  602,  63  Am.  St.  Rep.  479,  70 
N.  W.  107,  71  N.  W.  428;  State  ex  rel. 
'Crow  V.  Firemen's  Fund  Ins.  Co.   152  Mo. 

1,  45  L.R.A.  363,  62  S.  W.  595;  Anderson 
V.  Jett,  89  Ky.  375,  6  L.R.A.  390,  12  S.  W. 
670;  National  Lead  Co.  v.  S.  E.  Grote 
Paint  Store  Co.  80  Mo.  App.  247;  Nester 
V.  Continental  Brewing  Co.  161  Pa.  473, 
24  L.R.A.  247,  41  Am.  St.  Rep.  894,  29 
Atl.  102;  Houck  v.  Anheuser-Busch  Brewing 
Asso.  88  Tex.  184,  30  S.  W.  869;  Bailey  v. 
Master  Plumbers'  Asso.  103  Tenn.  99,  46 
L.R.A.  561,  62  S.  W.  853;  Texas  SUndard 
Oil  Co.  V.  Adoue,  83  Tex.  650,  15  L.R.A. 
598,  29  Am.  St.  Rep.  690,  19  S.  W.  274; 
Columbia  Carriage  Co.  v.  Hatch,  19  Tex. 
Civ.  App.  120,  47  S.  W.  288;  Fuqua  v. 
Pabst  Brewing  Co.  90  Tex.  298,  35  L.R.A. 
241,  38  S.  W.  29,  750;  Texas  Brewing  Co.  v. 
Templeman,  90  Tex.  277,  38  S.  W.  27; 
Bingham  v.  Brands,  119  Mich.  255,  77  N. 
W.  940;  Ertz  v.  Produce  Exch.  Co.  82 
Minn.  173,  51  L.R.A.  825,  83  Am.  St.  Rep. 
419,  84  N.  W.  743;  Jackson  v.  Stanfield, 
137  Ind.  592,  23  L.R.A.  588,  36  N.  E.  345, 
37  N.  E.  14;  Doremus  v.  Hennessy,  176  111. 
608,  43  L.R.A.  797,  68  Am.  St.  Rep.  203, 
52  N.  E.  924,  54  N.  E.  524;  Hartnett  v. 
Plumbers'  Supply  Asso.  169  Mass.  229,  38 
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L.R.A.  194,  47  N.  E.  1002;  Boutwell  v. 
Marr.  71  Vt.  1,  43  L.R.A.  803,  76  Am.  St. 
Rep.  746,  42  Atl.  607 ;  Inter-Ocean  Pub.  Co. 
V.  Associated  Press,  184  111.  438,  48  L.R.A. 
508.  75  Am.  St.  Rep.  184,  56  N.  E.  822; 
Ha  warden  v.  Youghiogheny  &  L.  Coal  Co. 
Ill  Wis.  545,  55  L.R.A.  828,  87  N.  W. 
472;  Comer  v.  Burton-Lingo  Co.  24  Tex. 
Civ.  App.  25  L  58  S.  W.  969;  American 
Handle  Co.  v.  Standard  Handle  Co.  (Tenn. 
Ch.  App.)  59  S.  W.  709;  Arnot  v.  Pitts- 
ton  ft  E.  Coal  Co.  68  N.  Y.  558,  23  Am. 
Rep.  190;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.  68  Pa.  173,  8  Am.  Rep.  159;  Em- 
ery V.  Ohio   Candle   Co.   47   Ohio   St.   320, 

21  Am.  St.  Rep.  819,  24  N.  E.  660;  Central 
Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666; 
Crawford  v.  Wick,  18  Ohio  St.  190,  98 
Am.  Dec.  103;  Widoe  v.  Webb,  20  Ohio  St. 
431,  5  Am.  Rep.  664;  McBirney  &  J.  White 
Lead  Co.  v.  Consolidated  Lead  Co.  8  Ohio 
Dec.  Reprint,  762;  Hoffman  v.  Brooks,  6 
Ohio  Dec.  Reprint,  1215. 

The  contract  between  plaintiff  and  de- 
fendant, under  which  arises  the  accoimt  sued 
on,  is  a  part  of  and  directly  connected  with 
the  illegal  combination,  and  hence  unen- 
forceable, and  not  merely  a  collateral  or 
independent  contract. 

McBirney  &  J.  White  Lead  Co.  v.  Consoli- 
dated Lead  Co.  supra;  Cravens  v.  Carter- 
Crume  Co.  34  C.  C.  A.  479, 92  Fed.  479 ;  Alex- 
ander V.  Owen,  1  T.  R.  225 ;  Biggs  v.  Law- 
rence, 3  T.  R.  454;  Waymell  v.  Reed,  5  T.  R. 
599;  Ribbans  v.  Crickett,  1  Bos.  &P.  264; 
Bensley  v.  Bignold,  6  Bam.  &  Aid.  335 ;  Mar- 
chant  V.  Evans,  2  J.  B.  Moore,  14;  Law 
Y.  Hodson,  11  East,  300;  Cope  v.  Rowlands, 
2  Mees.  AW.  149 ;  Jennings  v.  Throgmorton, 
Ryan  &  M.  251;  Pearce  v.  Brooks,  L.  R. 
1  Excb.  213;  Foster  v.  Taylor,  3  Nev.  &  M. 
244,  6  Barn.  &  Ad.  887 ;  Cundell  v.  Dawson, 
4  C.  B.  376;  Little  v.  Poole,  9  Barn.  &  C. 
192;  McMullen  v.  Hoffman,  174  U.  S.  639, 
655,  43  L.  ed.  1117,  1123,  19  Sup.  Ct.  Rep. 
839;  Gibbs  v.  Consolidated  Gas.  Co.  130  U. 
8.  396,  32  L.  ed.  979,  9  Sup.  Ct.  Rep.  553; 
Irwin  V.  Williar,  110  U.  S.  499,  28  L.  ed. 
225,  4  Sup.  Ct.  Rep.  160;  Embrey  v.  Jemi- 
son,  131  U.  S.  336,  33  L.  ed.  172,  9  Sup.  Ct. 
Rep.  776;  Miller  v.  Ammon,  145  U.  S.  421, 
36  L.  ed.  759,  12  Sup.  Ct.  Rep.  884;  Kohn 
T.  Milcher,  10  L.R.A.  439,  43  Fed.  641; 
Hanauer  v.  Doane,  12  Wall.  342,  20  L.  ed. 
439;  Sprott  v.  United  States,  20  Wall.  459, 

22  L.  ed.  371;  Peck  v.  Burr,  10  N.  Y.  294; 
Vnckles  v.  Colgate,  148  N.  Y.  529,  43  N. 
E.  69;  Johnston  v.  Dahlgren,  166  N.  Y. 
355,  69  N.  E.  987;  Clancey  v.  Onondaga 
Fine  Salt  Mfg.  Co.  supra;  Brinkman  v. 
Eisler,  40  N.  Y.  S.  R.  865,  16  N.  Y.  Supp. 
154;  Berka  v.  Woodward,  125  Cal.  119.  45 
L.R.A.  420,  73  Am.  St.  Rep.  31,  57  Pac.  777; 
Smith  V.  Albany,  61  N.  Y.  444;  Finn  y. 
19  L.R.A.(N.S.) 


Donahue,  35  Conn.  216 ;  Bishop  v.  American 
Preservers*  Co.  supra;  Pike  v.  King,  16 
Iowa,  49;  Meader  v.  White,  66  Me.  90,  22 
Am.  Rep.  551;  Dobson  v.  Harris,  10  Ala. 
566;  Troewert  v.  Decker,  51  Wis.  46,  37  Am. 
Rep.  808,  8  N.  W.  26;  Simpson  v.  Nicholls, 
3  Mees.  &  W.  240;  American  Strawboard 
Co.  v.  Peoria  Strawboard  Co.  65  111.  App. 
502;  Davis  v.  Leonard,  69  Ind.  213;  Todd 
V.  Caplinger,  4  Bush,  139;  Dillon  v.  Allen, 
46  Iowa,  299,  26  Am.  Rep.  145 ;  Richardson 
V.  Brix,  94  Iowa,  626,  63  N.  W.  325 ;  Yount 
V.  Demming,  52  kan.  629,  35  Pac.  207 ;  Dol- 
son  V.Hope,  7  Kan.  161;  Griffith  v.  Wells,  3 
Denio,  226;  Bliss  v.  Brainard,  41  N.  H.  256; 
Buck  V.  Albee,  26  Vt.  184,  62  Am.  Dec.  564; 
Sullivan  v.  Horgan,  17  R.  I.  109,  9  L.R.A. 

110,  20  Atl.  232;  Bixby  v.  Moor,  51  N.  H. 
402;  Bowman  v.  Phillips,  41  Kan.  364,  3 
L.R.A.  631,  13  Am.  St.  Rep.  292,  21  Pac* 
230;  Bull  V.  Harragan,  17  B.  Mofl.  349; 
Stewart  v.  Thayer,  170  Mass.  580,  49  N.  E. 
1020;  Ashbrook  v.  Dale,  27  Mo.  App.  649; 
Cook  V.  Forker,  193  Pa.  461,  74  Am.  St.  Rep. 
699,  44  Atl.  560;  Seeligson  v.  Lewis,  65  Tex. 
215,  57  Am.  Rep.  593;  Houck  v.  Anheuser- 
Busch  Brewing  Asso.  88  Tex.  184,  30  S.  W. 
869;  Pasteur  Vaccine  Co.  v.  Burkey,  22 
Tex.  Civ.  App.  232,  54  S.  W.  804;  Spurgeon 
V.  McElwain,  6  Ohio,  442,  27  Am.  Dec.  266; 
Coppell  V.  Hall,  7  Wall.  542,  19  L.  ed.  244; 
Armstrong  v.  Toler,  11  Wheat.  258,  6  L.  ed. 
468. 

The  contract  is  in  itself  invalid,  and  no 
recovery  can  be  had. 

6  Pollock,  Contr.  351;  Wald*s  Pollock, 
Contr.  •322;  Hammon,  Contr.  §  251a;  Anson, 
Contr.  8th  ed.  pp.  185,  208-210,  9th  ed.  pp. 
190,  213-215;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  24, 35  L.  ed. 
55,11  Sup.  Ct.  Rep.  478;  McMullen  v.  Hoft- 
man  174  U.  S.  639,  43  L.  ed.  1117,  19  Sup.  Ct. 
Rep.  839;  Embrey  v.  Jemison,  and  Miller  v. 
Ammon,  supra;  Connolly  v.  Union  Sewer 
Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct.  Rep.  431;  E.  Bement  &  Sons  v.  National 
Harrow  Co.  186  U.  S.  70,  46  L.  ed.  1058, 
22  S"p.  Ct.  Rep.  747;  Atlanta  v.  Chatta- 
nooga  Foundry  &  Pipe  Co.  101  Fed.  900; 
Ford  V.  Chicago  Milk  Shippers*  Asso.   155 

111.  166,  27  L.R.A.  298,  39  N.  E.  651; 
National  Lead  Co.  v.  S.  E.  Grote  Paint 
Store  Co.  80  Mo.  App.  247 ;  McBirney  &  J. 
White  Lead  Co.  v.  Consolidated  Lead  Co. 
8  Ohio  Dec.  Reprint,  762;  Arnot  v.  Pitts- 
ton  &  E.  Coal  Co.  68  N.  Y.  558,  23  Am.  Rep. 
190;  Morris. Run  Coal  Co.  v.  Barclay  Coal 
Co.  68  Pa.  173,  8  Am.  Rep.  159;  Bcman  v. 
Tugnot,  6  Sandf.  153;  Martin  v.  Wade,  37 
Cal.  168. 

The  contract,  even  when  considered  sepa- 
rately from  the  agreements  between  the 
manufacturers  and  plaintiff,  was  one  in  re- 
straint of  trade,  so  as  to  debar  the  plain- 


152 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Jaw., 


tiff  from  recovering  for  goods  sold  and  de- 
livered under  it  to  the  defendant. 

United  States  v.  Addyston  Pipe  &  Steel 
Co.  46  L.R.A.  122,  29  C.  C.  A.  141,  54  U. 
S.  App.  723,  85  Fed.  271;  Pacific  Factor  Co. 
V.  Adler,  90  Cal.  110,  25  Am.  St.  Rep.  102, 
27  Pac.  36;  Cravens  v.  Carter-Crume  Co. 
34  C.  C.  A.  479,  92  Fed.  479;  Santa  Clara 
Valley  Mill  &  Lumber  Co.  v.  Hayes,  76  Cal. 
387,  9  Am.  St.  Rep.  211,  18  Pac.  391; 
Straus  V.  American  Publishers'  Asso.  85 
App.  Div.  446,  83  N.  Y.  Supp.  271,  affirmed 
in  177  N.  Y.  473,  64  L.R.'A.  701,  101  Am. 
St.  Rep.  819,  69  N.  E.  1107;  Detroit  Salt 
Co.  V.  National  Salt  Co.  134  Mich.  103,  96 
N.  W.  1;  Finck  v.  Schneider  Granite  Co. 
187  Mo.  244,  106  Am.  St.  Rep.  452,  86  S. 
W.  213;  E.  Bement  &  Sons  y.  National  Har- 
row Co.  supra. 

Even  if  the  restrictions  contained  in  the 
contracts  were  reasonable  at  common  law 
yet,  under  the  Federal  and  state  statutes, 
whether  reasonable  or  unreasonable,  they 
were  void  and  nonenforceable. 

Chesapeake  &  O.  Fuel  Co.  v.  United 
States,  53  C.  C.  A.  256,  115  Fed.  610; 
United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17 
Sup.  Ct.  Rep.  540;  United  States  v.  Joint 
Traffic  Asso.  171  U.  S.  505,  43  L.  ed.  259, 
19  Sup.  Ct.  Rep.  25;  Addyston  Pipe  &  Steel 
Co.  V.  United  States,  175  U.  S.  211,  44  L.  ed. 
136,  20  Sup.  Ct.  Rep.  96;  United  States  v. 
Hopkins,  82  Fed.  529 ;  United  States  v.  Coal 
Dealers'  Asso.  85  Fed.  252;  United  States 
ex  rel.  Griggs  v.  Chesapeake  &  O.  Fuel  Co. 
105  Fed.  93. 

The  illegality  vitiates  and  invalidates  the 
whole  contract. 

Santa  Clara  Valley  Mill  &  Lumber  Co.  v. 
Hayes,  supra;  Harriman  v.  Northern  Securi- 
ties Co.  197  U.  S.  244,  49  L.  ed.  739,  25 
Sup.  Ct.  Rep.  493;  4  Ohio  L.  Rep..  463; 
Gelpcke  v.  Dubuque,  1  Wall.  221,  17  L.  ed. 
520;  United  States  v.  Bradley,  10  Pet.  360, 
9  L.  ed.  455;  W.  W.  Montague  &  Co.  v. 
Lowry,  193  U.  S.  38,  48  L.  ed.  608,  24  Sup. 
Ct.  Rep.  307;  Loder  v.  Jayne,  142  Fed.  1010; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co. 
supra. 

liurton.  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

It  has  been  urged  that  the  defense  to  the 
claim  in  suit  must  fail  upon  either  of  two 
grounds:  First,  that  the  contract  between 
the  plaintiff  corporation  and  the  manufac- 
turers of  wall  paper  does  not  contain  any 
stipulations  beyond  those  admissible  and  es- 
sential to  protect  the  contracting  parties  in 
securing  reasonabfe  prices  and  against  un- 
reasonable and  demoralizing  competition; 
second,  that  if  it  be" conceded  that  the  agree- 
ment does  constitute  an  unlawful  combina- 
19  L.R.A.(N.S.) 


tion  in  restraint  of  interstate  trade  and 
commerce,  that  that  fact  aFords  no  defense 
to  a  suit  for  the -price  of  goods  sold  and 
delivered  to  the  defendant.  These  in  their 
order. 

As  to  the  first  point,  it  need  only  be  said 
that  the  legality  of  the  contract  between 
the  combining  companies  at  common  law,  as 
imposing  only  a  reasonable  restraint  upon 
the  freedom  of  competition,  is  not  a  defense 
if  the  dominant  purpose  of  the  agreement 
and  the  direct  result  of  its  operation  is  to 
directly,  and  not  incidentally.,  restrain  free- 
dom  of  Qommerce  between  the  states  or  with 
foreign  nations.  Until  the  Supreme  Court 
shall  otherwise  hold,  we  feel  concluded  by 
the  meaning  placed  upon  the  act  by  United 
States  V.  Trans-Missouri  Freight  Asso.  166 
U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
540;  United  States  v.  Joint  Traffic  Asso. 
171  U.  S.  505,  43  L.  ed.  259,  19  Sup.  Ct. 
Rep.  25 ;  Chesapeake  &  O.  Fuel  Co.  v.  United 
States,  53  C.  C.  A.  256,  115  Fed.  610;  and 
not  departed  from  in  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  331,  48 
L.  ed.  679,  697,  24  Sup.  Ct.  Rep.  436.  But 
we  think  the  combination  and  agreement 
shown  by  Exhibit  1  comes  within  the  pro* 
hibition  of  the  act  of  Congress,  whether  that 
act  be  aimed  only  at  unreasonable  restraints 
or  not.  That  contract  and  agreement  is  one 
between  98  per  cent  of  all  the  wall-paper 
makers  in  the  United  States,  who  co-operate 
through  a  corporation  organized  by  them 
for  the  single  purpose  of  selling  their  gross 
product.  That  there  shall  be  no  competi- 
tion between  the  combined  companies  is  in- 
sured by  the  agreement  that  each  manufac- 
turer shall  sell  his  entire  product  at  an 
agreed  price  to  the  plaintiff  corporation, 
which  is  to  nominally  make  all  sales,  either 
directly  or  indirectly,  at  a  uniform  price, 
subject  to  an  agreed  scale  of  discounts,  vary- 
ing only  according  to  an  arbitrary  classifi- 
cation of  buyers.  The  difference  between 
the  price  at  which  the  so-called  "vendors" 
sell  to  the  plaintiff  company  and  the  price 
exacted  from  those  who  buy  from  it  will  be 
profit,  and  the  profits  will  constitute  the 
dividends  to  be  distributed  to  plaintiff's 
shareholders,  and  plaintiff's  shareholders  are 
exclusively  composed  of  the  combining  com- 
panies, called  "vendors;"  its  comparatively 
insignificant  amount  of  stock  being  placed 
with  these  vendors  in  proportion  to  the 
product  of  the  year  before  the  combine  took 
effect.  To  prevent  the  enlargement  of  the 
product  of  any  one  of  the  vendors,  it  is 
provided,  in  effect,  that  there  shall  be  no 
enlargement  of  plant,  though  new  machinery 
may  be  used  to  replace  old  or  that  destroyed. 

To  insure  a  monopoly  of  the  business  to 
themselves,  and  keep  strangers  out  of  it,  it 
is  alleged,  and  not  denied,  that  the  only  two 
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manufacturers  of  wall-paper  machinery  in 
the  United  States  became  parties  to  the  com- 
bination by  agreeing  to  sell  no  machinery 
to  strangers,  and  to  confine  their  sales  to  the 
combine.  To  add  to  the  protective  force  of 
the  tariff  duties  tending  to  keep  out  for- 
eis^  products,  it  is  also  averred  that  an 
agreement  was  made  with  Canadian  paper 
makers  to  protect  each  other  against  any 
ratting  of  prices.  To  insure  against  any 
kicking  out  of  the  agreement  or  violations 
in  any  way,  each  member  is  required  to  in- 
dorse its  shares  in  the  Continental  Wall 
Paper  Company  to  that  corporation,  which 
is  to  hold  and  apply  the  same  as  liquidated 
damages  in  case  of  any  breach.  But  that 
there  should  be  no  inducement  to  fly  the  con- 
tract, the  scheme  contemplated  that  every 
wholesale  buyer  should  engage  himself  to 
buy  his  entire  supply  from  the  combine; 
and  to  secure  the  engagement  of  each  such 
jobber  or  wholesaler  to  the  scheme,  no  paper 
was  to  be  sold  to  such  as  did  not  sign. 
This  made  the  contract  practically  unbreak- 
able, for  if  a  factory  should  weary  of  the 
monopoly,  it  could  find  no  joblJers  or  whole- 
salers free  to  buy  its  product,  and  it  would 
be  driven  to  rely  upon  such  orders  as  it 
fould  get  from  retailers  or  consumers.  That 
this  union  of  former  competitors — ^a  union 
embracing  substantially  all  of  the  wall-pa- 
per mills  in  the  land  (for  the  2  per  cent 
left  out  may  be  ignored  as  an  active  com- 
petition)— should  result  in  an  unreasonable 
enhancement  of  prices  is  precisely  what  we 
might  anticipate.  Wall  paper  is  a  product 
of  universal  necessity,  and  the  consumers 
are  found  in  every  household.  Every  prin- 
ciple of  economic  law  instructs  us  that  un- 
der such  conditions  there  will  be  an  en- 
hancement of  price,  limited  only  by  the  un- 
known boundary  of  human  greed  and  cor- 
porate avarice.  It  is  therefore  mot  to  be 
doubted  that  the  averment  confessed  by  the 
pleading,  that  prices  have  been  advanced 
50  per  cent,  is  substantially  true.  The  con- 
spiring mills  were  situated  in  many  states. 
The  consumers  embraced  the  whole  citizen- 
ship of  the  United  States.  The  jobbers  and 
wholesalers  who  were  to  be  coerced  into  con- 
tracts to  buy  their  entire  demands  from  the 
Continental  Wall  Paper  Company,  or  be 
driven  out  of  business,  were  in  every  state. 
Before  the  combination,  each  of  the  com- 
bining companies  was  engaged  in  both  state 
and  interstate  commerce.  The  freedom  of 
each,  with  respect  to  prices  and  terms,  was 
it»strained  by  the  agreement,  and  interstate 
commerce  directly  afTected  thereby,  as  well 
as  by  the  enhancement  of  prices  which  re- 
sulted. A  more  complete  monopoly  in  an 
article  of  universal  use  has  probably  never 
been  brought  about.  It  may  be  that  the 
wit  of  man  may  yet  devise  a  more  complete 
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scheme  to  accomplish  the  stifling  of  com- 
petition; but  none  of  the  shifts  resorted  to 
for  suppressing  freedom  of  commerce  and 
securing  undue  prices,  shown  by  the  reported 
cases,  is  half  so  complete  in  its  details. 
None  of  the  schemes  with  which  this  may 
be  compared  is  more  certain  in  results,  more 
widespread  in  its  operation,  and  more  evil 
in  its  purposes.  It  must  fall  within  the 
definition  of  a  "restraint  of  trade,"  whether 
we  confine  ourselves  to  the  common-law  in- 
terpretation of  that  term,  or  apply  that 
given  to  the  term  as  used  in  the  Federal 
act  by  the  cases  we  have  cited  above. 

This  brings  us  to  the  vital  question  in 
the  case,  which  is  the  bearing  of  the  fact 
kthat  the  plaintiff  is  but  the  corporate  hand 
of  an  illegal  combination  under  the  anti- 
trust law  of  1800,  upon  the  liability  of  the 
defendants  in  this  action  for  the  price  of 
wall  paper  bought  from  the  illegal  combine. 
The  contention  is  that  the  contract  upon 
which  the  action  is  brought  is  wholly  col- 
lateral to  any  contract  between  the  plaintiff 
and  the  other  members  of  the  illegal  com- 
bination. But  if  the  contract  to  pay  for 
the  goods  included  in  the  account  sued  upon 
is  only  part  of  an  entire  agreement  which 
includes  stipulations  which  are  illegal,  the 
case  of  the  plaintiff  must  fail.  •  It  is  ele- 
mentary law  that  the  courts  will  not  lend 
assistance  in  any  way  in  carrying  out  an 
illegal  agreement.  McMullen  v.  Hoffman, 
174  U.  S.  639,  654,  43  L.  ed.  1117,  1123,  19 
Sup.  Ct.  Rep.  839;  Embrey  v.  Jemison,  131 
U.  S.  336,  348,  33  L.  ed.  172,  177,  9  Sup.  Ct. 
Rep.  776.  Nor  can  a  plaintiff  show  only 
such  part  of  an  entire  agreement  as  is  legal, 
and  sue  upon  that  alone.  The  whole  must 
come.  See  cases  just  cited.  If  the  combina- 
tion had  stopped  with  the  agreement  be- 
tween the  manufacturers  and  the  plaintiff, 
by  which  the  competition  between  the  mak- 
ers of  wall  paper  had  been  obviated  and  a 
uniform  sale  price  settled,  this  fact  would 
have  been  no  defense  for  the  price  of  goods 
sold  by  the  illegal  combination  to  a  stranger. 
If  the  defendants  had  been  injured  in  their 
business  by  such  an  illegal  method  of  en- 
hancing prices,  their  only  remedy  would 
have  been  a  direct  action  for  damages,  un- 
der §  7  of  the  anti -trust  act  (26  Stat,  at  L. 
210,  U.  S.  Comp.  Stat.  1901,  p.  3202).  W. 
W.  Montague  &  Co.  v.  Lowry,  193  U.  S.  38, 
48  L.  ed.  608,  24  Sup.  Ct.  ^ep.  307 ;  Atlanta 
V.  Chattanooga  Foundry  &  Pipe  Works  Co. 
64  L.R.A.  721,  61  C.  C.  A.  387,  127  Fed. 
23;  and  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  551,  552,  46  L.  ed.  679,  686, 
687,  22  Sup.  Ct.  Rep.  431.  If  the  illegal 
agreement  in  restraint  of  trade  had  included 
only  a  contract  between  the  manufacturers 
themselves,  the  defendants  and  all  other  job- 
bers would  at  least  have  had  the  privilege 
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VPPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Lee  County  overruling  a  demurrer  to  an  an- 
swer setting  up  a  counterclaim  for  breach  of 
contract  in  an  action  brought  to  recover  the 
purchase  price  of  an  engine  and  materials. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hiee  &  Molse,  for  appellant: 

The  damages  sustained  are  remote,  spec- 
ulative, and  contingent,  and  cannot  be  re- 
covered. 

Memphis  v.  Brown,  20  Wall.  289,  22  L.  ed. 
264;  United  States  v.  McKee,  97  U.  S.  233, 
24  L.  ed.  911;  Western  U.  Teleg.  Co.  v.  Hall, 
124  U.  S.  444,  31  L.  ed.  479,  8  Sup.  Ct.  Rep. 
577;  Masterton  v.  Brooklyn,  7  Hill,  61,  42 
Am.  Dec.  38;  Fox  v.  Harding,  7  Cush.  516; 


Griffin  v.  Colver,  16  N.  Y.  489,  69  Am.  Dec 
718;  Booth  v.  Spuyten  Duyvil  Rolling  Mill 
Co.  60  N.  Y.  487;  Smith  v.  Coudry,  1  How. 
32,  U  L.  ed.  30;  Parish  v.  United  States, 
100  U.  S.  500,  504,  25  L.  ed.  763,  765;  How- 
ard V.  Stillwell  &  B.  Mfg.  Co.  139  U.  S. 
199,  35  L.  ed.  147,  11  Sup.  Ct.  Rep.  500; 
Callaway  Min.  ^.  Mfg.  Co.  v.  Clark,  32  Mo. 
305;  Blanchard  v.  Ely,  21  Wend.  342,  34 
Am.  Dec.  250;  5  Am.  k  Eng.  £nc.  Law,  p. 
13;  Walrath  v.  Whittekind,  26  Kan.  482; 
Hurley  v.  Buchi,  10  Lea,  346;  Taylor  v. 
Bradley,  4  Abb.  App.  Dec.  363;  McKinnon 
V.  McEwan,  48  Mich.  106,  42  Am.  Rep.'  458, 
11  N.  W.  828;  Houston  &  T.  C.  R.  Co.  v. 
Hill,  63  Tex.  381,  51  Am.  Rep.  642;  8  Am. 
&  Eng.  Enc.  Law,  p.  623;  Krom  v.  Levy,  48 
N.  Y.  680;  13  Cyc.  Law  &  Proc.  pp.  34-36, 


court,  after  reviewing  the  possibilities  of 
failure  in  the  manufacture  of  glass,  and  as 
especially  applied  to  a  new  business,  said: 
"Then  there  are  the  mishaps  which  usually 
attend  the  establishing  of  a  new  industry, — 
the  delay  or  failure  in  obtaining  suitable 
material,  the  breaking  of  machinery,  acci- 
dents in  the  application  of  natural  gas, 
which  was  an  untried  fuel,  or  resulting  from 
the  careless  or  unskilful  acts  of  employees, 
a  misfortune  in  the  melt  of  the  glass,  which 
sometimes  occurs,  breaking  utensils  or  ap- 
pliances that  would  have  caused  both  delay 
and  expense.  It  will  be  conceded  that  only  a 
Small  proportion  of  the  industrial  enterprises 
attempted  are  successful,  and  a  much  fewer 
number  of  them  realize  profits  during  the 
first  ten  months  of  their  existence.  If  it  had 
been  an  established  business,  or  if  other 
manufactories  of  a  like  kind  existed  in  Kan- 
sas under  similar  conditions,  there  would 
be  some  basis  of  estimating  profits;  but  we 
fail  to  find  any  safe  guide  in  measuring  the 
gains  that  would  have  been  made  by  this 
factory  if  fuel  had  been  supplied." 

In  Thompson  v.  Corbin,  41  N.  S.  386,  it 
was  held  that,  for  the  delivering  of  defective 
machinery  necessary  to  the  making  of  laths, 
the  damages  recoverable  were  for  the  loss 
of  use  of  the  mill,  but  not  for  wages  and 
board  of  the  men,  and,  the  business  being  a 
new  one,  anticipated  profits  could  not  be  re- 
covered. 

In  Consumers'  Pure  Ice  Co.  v.  Jenkins,  58 
111.  App.  519,  it  was  held  that,  for  the  de- 
lay in  delivering  an  ice  machine,  the  profits 
which  a  party  about  to  embark  in  a  new 
business  would  have  made  are  too  remote 
to  be  recovered,  the  proper  measure  of  dam- 
ages being  the  value  of  the  use  of  the  ma- 
chinery. 

Other  cases  holding  that  the  prospective 
profits  of  a  new  business  cannot  be  recovered 
as  damages,  but  that  the  true  measure  of 
damages  is  the  rental  value  of  the  b\isiness 
while  idle,  are  Benton  v.  Fay,  64  111.  417 
(failure  to  deliver  planing  mill)  ;  Chicago 
City  R.  Co.  v.  Howison,  86  111.  215  (injunc- 
tion preventing  extension  of  street  railway)  ; 
Creamery  Package 'Mfg.  Co.  v.  Benton  Coun- 
ty Creamery  Co.  120  Iowa.  584,  95  N.  W. 
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188  (delay  in  putting  ice  plant  in  cream- 
ery ) ;  Central  Trust  Co.  v.  Arctic  Ice  Mach. 
Mfg.  Co.  77  Md.  202,  26  Atl.  493  (delay  in 
delivering  ice  machines )  ;  Vicksburg  &  M.  R. 
Co.  V.  Raf^sdale,  46  Miss.  458  (failure  of 
carrier  to  deliver  machinery  for  sawmill); 
Rogers  v.  Bemus,  69  Pa.  432  (breach  of  con- 
tract to  lay  foundation  for  sawmill  and  fur- 
nish money  for  its  erection)  ;  Eraser  v. 
Echo  Min.  &  Smelting  Co.  9  Tex.  Civ.  App. 
210,  28  S.  W.  714  (delay  in  furnishing  min- 
ing machinery). 

An  interesting  case  on  this  question  is 
State  V.  Durkin,  65  Kan.  101,  68  Pac.  1091, 
where  it  was  held  that  for  the  wrongful  in- 
terference with  plumbers  who  had  not  been 
in  business  any  length  of  time  a  plumb- 
er's mutual -benefit  association  could  not  he 
held  liable  for  lost  profits. 

In  many  cases  involving  a  new  business, 
or  one  in  contemplation,  the  courts  have  ap- 
plied the  rule  concerning  prospective  profits 
and  the  measure  of  damages  above  stated, 
without  expressly  recognizing  any  distinc- 
tion between  such  a  case  and  one  where  the 
business  was  already  established  and  in  op- 
eration. 

Thus,  in  Novelty  Iron  Works  v.  Capital 
City  Oat-meal  Co.  88  Iowa,  524,  65  N.  W. 
518,  it  was  held  that,  for  the  failure  of  a 
contractor  to  complete  an  oatmeal  mill  by 
the  time  agreed  upon,  the  measure  of  dam- 
ages is  the  rental  value  of  the  mill  during 
the  time  of  the  delay,  and  not  the  profits 
which,  under  the  particular  circumstances, 
the  owner  might  have  realized  from  it  dur- 
ing that  time,  such  rental  value  to  be  de- 
termined, however,  by  the  cost  of  the  mill, 
wear  and  tear  of  the  machinery,  and  profits 
which  might  be  made  from  its  use. 

Without  attempting  to  exhaust  this  class 
of  cases,  the  following  also  hold  that  pro- 
spective profits  cannot  be  recovered,  but  that 
the  injured  party  may  recover  only  the  rent- 
al value:  Abbott  v.  Gatch,  13  Md.  314,  71 
Am.  Dec.  035  (failure  to  complete  gristmill 
within  stipulated  time)  ;  McKinnon  v.  Mc- 
Ewan, 48  Mich.  106,  42  Am.  Rep.  458,  11  N. 
W.  828  (failure  to  furnish  and  connect 
boilers  necessary  to  steam  mill  and  salt 
block) ;  Taylor  v.  Maguire,  12  Mo.  313,  fol- 
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49,  53;  Newbrough  v.  Walker,  8  Gratt.  16, 
56  Am.  Dec.  127. 

The  difference  between  the  profits  realized 
and  the  profits  which  might  have  been  real- 
izfed  is  not  recoverable  as  damages. 

Blagen  v.  Thompson,  23  Or.  239,  18  L.R.A. 
315,  31  Pac.  647;  Sitton  v.  Macdonald,  25 
S.  C.  68,  60  Am.  Rep.  484;  Martin  v.  Sea- 
board Air  Line  R.  Co.  70  S.  C.  8,  48  S.  E. 
616. 

The  contract  must  be  made  with  reference 
to  the  damages  which  may  arise. 

Hadley  v.  Baxendale,  9  Exch.  341 ;  Bridger 
V.  Asheville  &  S.  R.  Co.  27  S.  C.  456,  13 
Am.  St  Rep.  653,  3  S.  E.  860;  Gentry  v. 
Richmond  &  D.  R.  Co.  38  S.  C.  284,  16  S.  B. 
893;  Hunt  v.  I^Orval,  Dud.  L.  180. 


Messrs.  McLeod  &  Dennis  also  for  ap- 
pellant. 

Messrs.  McLendon  &  Tatum  for  re- 
spondents. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  alleges  an  indebtedness  of 
the  defendants  to  the  plaintiff  of  $317.20, 
the  price  of  a  lot  of  roofing  and  a  12  by  14 
Clarke  engine.  The  answer,  as  a  counter- 
claim, sets  up  damages  to  the  amount  of 
$1,995  for  breach  of  contract  of  sale.  The 
appeal  is  from  an  order  of  the  circuit  judge 
overruling  a  demurrer  to  the  answer. 

Shortly  stated,  the  substantial  allegations 
of  the  answer  on  which  the  counterclaim 
rests  are:     The  defendants,  merchants  do- 


lowed  by  13  Mo.  517  (failure  to  deliver  boat 
hull  within  stipulated  time) ;  Griffin  v.  Col- 
ver,  16  N.  Y.  489,  69  Am.  Dec.  718  (failure 
to  deliver  machinery  necessary  to  sawmill) ; 
Boyle  V.  Reeder,  23  N.  C.  (1  Ired.  L.)  607 
(failure  to  deliver  machinery  for  sawmill) ; 
Critcher  v.  Porter-McNeal  Co.  136  N.  C. 
542,  47  S.  E.  604  (failure  to  deliver  proper 
machinery  for  sawmill)  ;  Dixon-Woods  Co.  v. 
Phillips  Glass  Co.  169  Pa.  167,  32  Atl.  432 
(alleged  failure  to  put  in  proper  machinery 
for  glassworks) ;  Finch  v.  Heermans,  5  Lu- 
zerne Leg.  Reg.  125  (delay  in  construction 
of  sawmill) ;  Charles  E.  Dustin  Co.  v.  St. 
Petersburgh  Invest.  Co.  126  Fed.  816  (de- 
lay in  delivery  of  machinery  for  running 
electric  railway  and  light  plant). 

Prospective  profits  as  damages  were  also 
denied  in  Blanchard  v.  Ely,  21  Wend.  342, 
34  Am.  Dec.  250,  where,  because  of  the  pla- 
cing of  defective  machinery  in  a  new  boat, 
several  trips  were  lost. 

In  Hoskins  v.  Scott  (Or.)  96  Pac.  1112,  it 
was  held,  in  an  action  jfor  breach  of  contract 
to  furnish  an  engine  and  engineers  to  oper- 
ate a  threshing  machine  during  the  thresh- 
ing season,  no  enforceable  contracts  for 
threshing  having  been  made,  that  the  pro- 
spective profits  could  not  be  recovered;  but 
that  plaintiff  was  entitled  to  show  as  general 
damajges  the  rental  value  of  the  machine 
during  the  season,  if  idle  by  reason  of  lack 
of  the  power  contracted  for,  provided  plain- 
tiff was  unable  to  procure  an  engine  else- 
where; but,  if*  an  engine  was  procured  else- 
where, he  would  be  entitled  to  show,  in  lieu 
of  the  rental  value,  the  difference  between 
what  he  was  to  pay  defendant  and  what  he 
was  compelled  to  pay  others,  including  ex- 
penses incidental  to  the  change. 

In  Davis  v.  Cincinnati,  H.  &  D.  R.  Co.  1 
Disney  (Ohio)  23,  it  was  held  that,  for  the 
failure  to  deliver  within  a  reasonable  time 
a  boiler  necessary  for  the  running  of  a  saw- 
mill, the  measure  of  damages  would  be  the 
actual  expenses  incurred,  both  for  traveling 
to  ascertain  what  had  become  of  the  boiler 
and  for  preparations  made  for  its  reception, 
and  the  interest  on  the  value  of  the  property 
(luring  the  time  of  detention;  the  profits 
v.'hich  might  have  been  made  as  well  as  the 
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wages  paid  an  engineer  employed  in  antici- 
pation of  the  completion  of  the  mill,  being 
too  contingent  to  authorize  a  recovery  there- 
for. 

In  Curran  v.  Smith,  81  C.  C.  A.  637,  149 
Fed.  945,  affirming  138  Fed.  150,  it  was  held 
that,  in  an  action  for  damages  for  breach  of 
contract  to  construct  a  pipe  line  for  water 
and    irrigation    purposes,    the    anticipated 

Srofits,  which,  under  the  evidence,  were  too 
ncertain,  speculative,  and  doubtful,  could 
not  be  recovered,  nor  the  expenditures  made 
by  plaintiffs  in  connection  with  the  project 
prior  to  the  contract;  but  only  those  ex- 
penditures could  be  recovered  which  were 
made  by  them  in  reliance  upon  the  contract 
after  it  was  made. 

In  British  Columbia  &  V.  L  Spar,  Lum- 
ber &  Saw-Mill  Co.  V.  Nettleship,  L.  R.  3 
C.  P.  499,  it  was  held  that  for  failure  of  a 
carrier  to  deliver  machinery  necessary  to 
the  erection  of  a  sawmill  it  was  liable  only 
for  the  cost  of  replacing  the  lost  articles 
at  the  place  of  delivery,  with  interest. 

However,  it  was  held  in  Wade  v.  Haycock, 
25  Pa.  382,  that  for  the  negligent  construc- 
tion of  a  gristmill  the  measure  of  damages 
would  be  the  expense  of  the  new  work  and 
the  profits  of  the  mill  for  such  time  as  it 
was  necessarily  stopped  from  running  while 
the  alterations  were  being  made. 

In  Priestly  v.  Northern  Indiana  &  C.  R. 
Co.  26  III.  205,  79  Am.  Dec.  369,  it  was 
held  that,  in  an  action  against  a  common 
carrier  for  not  delivering  machinery  neces- 
sary to  the  running  of  a  new  factory,  trans- 
ported by  it,  in  proper  time,  the  measure  of 
damages,  in  the  absence  of  allegations  of 
special  damages,  is  the  value  of  the  use  of 
the  machinery  during  the  period  of  improper 
detention.  The  court,  in  this  case,  said: 
"As  this  is  an  action  on  the  case  for  a  wrong 
done,  had  the  plaintiffs  notified  the  defend- 
ants for  what  purpose  they  designed  the  ma- 
chinery, and  the  circumstances  of  their  ne- 
cessities, they  might  have  brought  forward 
other  topics  and  elements  of  damage,  such 
as  they  attempted  to  show  on  the  trial, — 
that  a  large  number  of  hands  were,  of  neces- 
sity, under  pay  and  idle,  loss  of  promised 
custom,   out  of   which  profits   would  have 
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ing  a  large  credit  business  at  Elliotts,  South 
Carolina,  installed  a  cotton  ginnery,  so  that 
they  might  not  only  make  a  direct  profit 
from  ginning  cotton,  but  also  facilitate  their 
collections  by  having  the  first  opportunity 
to  purchase  the  cotton  and  cotton  seed  of 
their  debtors.  On  April  12,  1906,  the  plain- 
tiff, for,  value,  contracted  to  deliver  to  de- 
fendants one  12  by  14  Clarke  engine  on  or 
before  August  1,  1906,  intended  to  furnish 
the  power  for  defendants'  ginnery  for  the 
season  of  1906.  The  ginning  season  begins 
about  the  middle  of  August.  Though  fully 
informed  of  the  injury  that  would  result 
to  defendants'  business  from  a  delay  in  the 
delivery  of  the  engine,  yet  plaintiff  did  not 
deliver  it  until  about  September  26,  1906. 
The  specifications  of  damage  are  thus  set 
out  in  the  answer:  "The  defendants  were 
unable  to  operate  their  said  ginnery  for 
more  than  forty  days  of  the  best  part  of 
the  cotton-ginning  season  of  1906,  during 
which  time  a  very  large  per  cent  of  the  cot- 
ton crop  WAS  ginned;  that  the  money  in- 
vested in  their  said  cotton-ginning  plant 
was  idle  and  unproductive  during  said  time; 
that,  by  reason  of  their  inability  to  operate 
their  said  cotton  ginnery,  they  were  caused 


to  lose  all  of  the  large  patronage,  and  the 
profits  of  the  same  which  was  previously 
theirs,  which  was  assured  them,  and  which 
they  would  have  gotten,  during  said  time, 
part  of  which  profits  they  have  never  recov- 
ered; that  a  considerable  part  of  said  pat- 
ronage was  persons  who  owed  accounts  to 
defendants,  and  they  were  deprived  of  the 
first  opportunity,  and  in  many  cases  of  any 
opportunity,  to  buy  the  cotton  of  such  debt- 
ors, which  caused  considerable  injury  to 
their  collections;  that,  by  being  thus  thrown 
out  of  the  first  contract  with  a  quantity  of 
cotton  and  cotton  seed  which  would  have 
come  to  their  ginnery,  as  the  same  was  pre- 
pared for  market,  they  lost  the  purchase  of 
the  same  and  profits  thereof;  and  that  the- 
good  will  of  defendants'  cotton-ginning  busi- 
ness was  greatly  damaged  and  injured  by 
reason  of  said  delay, — all  to  the  hurt,  dam- 
age, and  injury  of  the  defendants  in  the 
sum  of  $1,995." 

The  circuit  judge  was  undoubtedly  right 
in  holding  the  allegations  of  the  counter- 
claim stated  a  cause  of  action  for  the  rental 
value  of  the  ginnery  plant,  for  the  period 
that  the  plaintiff's  delay  in  the  delivery  of 
the  engine  kept  it  idle.    It  is  true,  as  plain- 


been  made.  In  the  absence  of  notice,  proof 
of  this  kind  was  properly  rejected.  If,  also, 
the  plaintiff  had  alleged  in  his  declaration, 
that  he  had  made  valuable  contracts,  to  be 
executed  with  this  machinery,  which  would 
have  yielded  him  profits,  the  jury,  though 
they  would  not  be  bound  to  adopt  any  spe- 
cific contract  that  may  have  been  made,  yet, 
if  reasonable  evidence  is  given  that  the 
amount  of  profit  would  have  been  made,  a^ 
claimed,  the  damages  might  be  assessed  ac- 
cordingly." 

In  Stark  v.  Alfrod,  49  Tex.  260,  it  was 
held  that  the  measure  of  damages  in  an  ac- 
tion for  the  breach  of  a  contract  to  deliver 
specified  machinery  necessary  to  the  erection 
of  a  saw  and  grist  mill  is  the  difference  in 
value  between  the  machinery  as  furnished 
and  as  contracted  for. 

In  Keystone  Drilling  Co.  v.  Stahl,  17  Pa. 
Co.  Ct.  498,  it  was  held  that  the  loss  of 
future  contracts  for  work  as  the  result  of 
a  delay  in  the  delivery  of  machinery  where- 
with to  do  such  work  is  too  speculative  and 
remote  to  be  recovered  as  damages. 

In  Bridges  v.  Lanham,  14  Neb.  369,  45 
Am.  Rep.  121,  15  N.  W.  704,  it  was  held 
that  damages  for  the  loss  of  the  use  of  a 
corn-feed  mill  not  in  operation,  but  which 
was  prevented  from  being  built  merely  be- 
cause of  delay  in  the  building  of  a  stone 
fiume,  were  too  remote  and  uncertain,  al- 
though the  contractor  for  the  construction 
of  the  flume  knew  of  the  intention  to  build. 

In  Van  Winkle  v.  Wilkins,  81  Ga.  93,  12 
Am.  St.  Rep.  299,  81  S.  E.  644,  it  was  held 
that  the  measure  of  damages  for  the  failure 
to  deliver  the  class  of  machinery  contracted 
for,  necessary  to  the  opening  of  a  cotton- 
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seed  oil  mill,  and  which  resulted  in  the  de- 
terioration of  a  lot  of  cotton  seed  on  hand, 
was  the  difference  between  the  contract 
price  and  the  actual  value  of  the  machinery 
supplied,  also  the  difference  between  the 
value  of  the  seed  before  it  was  damaged  by 
the  delay,  and  its  value  in  its  damaged  con- 
dition; the  court  saying  that  the  latter 
damages  were  not  too  remote  and  uncertain, 
and  were  within  the  contemplation  of  the 
parties. 

In  Cincinnati  Chronicle  Co.  v.  White  Line 
Central  Transit  Co.  1  Cin.  Sup.  Ct.  Rep. 
300,  it  was  held  that,  for  the  delay  in  de- 
livery of  machinery  necessary  for  the  pub- 
lishing of  a  newspaper,  a  carrier  having  no- 
tice of  the  purposes  for  which  it  is  wanted 
is  liable  for  the  wages  of  the  men  while 
idle,  the  cost  of  efforts  made  to  recover  the 
machinery,  as  well  as  the  cost  of  replacing 
it,  made  necessary  by  the  delay. 

Cases  in  which  it  appears  that  a  contract 
has  been  made  for  the  sale  of  .all  or  part  of 
the  output  of  the  plant,  and  which  therefore 
seek  to  recover  profits  which  might  have  been 
made  from  such  contract,  have  been  express- 
ly excluded  from  this  note. 

For  loss  of  rents  as  damages  for  breach 
of  contract  to  install  elevator  or  other  equip- 
ment incidental  to  use  of  building,  see  case 
note  to  Winslow  Elevator  &,  Mach.  Co.  v. 
Hoffman,  17  L.R.A.(N.S.)    1130. 

For  loss  of  profits  on  possible  sales  as 
measure  of  damages  for  breach  of  contract 
where  no  contingent  sales  have  been  effected, 
see  case  note  to  Winston  Cigarette  Mach. 
Co.  V.  Wells-Whitehead  Tobacco  Co.  8  L.R.A. 
(N.S.)  255. 
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tiff  contends,  defendants  cannot  recover  re- 
mote, contingent,  or  speculative  damages 
based  on  profits  they  hoped  to  make.  Har- 
wood  V.  Tappan,  2  Speers,  L.  536;  Sitton  v. 
Macdonald,  25  S.  C.  68,  60  Am.  Rep.  484; 
Mood  V.  Western  U.  Teleg.  Co.  40  S.  C.  624, 
19  S.  E.  67 ;  C6lvin  v.  McCormick  Cotton  Oil 
Co.  66  S.  C.  61.  44  S.  E.  380;  Hayes  v.  West- 
ern U.  Teleg.  Co.  70  S.  C.  16,  67  L.R.A.  481, 
106  Am.  St.  Rep.  731,  48  S.  E.  608,  3  A.  & 
E.  Ann.  Cas.  424;  Howard  v.  Stillwell  &  B. 
Mfg.  Co.  139  U.  S.  199,  35  L.  ed.  147,  11 
Sup.  Ct.  Rep.  500.  But,  if  the  defendants 
prove  these  allegations  that  the  operation 
of  the  ginnery  depended  on  plaintiff's  deliv- 
ery of  the  engine  at  the  time  agreed  on, 
that  this  was  fully  explained  to  plaintiff 
when  the  contract  was  made,  and  that  the 
failure  of  the  plaintiff  to  comply  with  its 
contract  prevented  the  operation  of  the  gin- 
nery, then  there  cannot  be  a  doubt  of  the 
liability  of  the  plaintiff  for  the  direct  dam- 
ages which  resulted  from  the  ginnery  plant 
being  idle.  These  damages  would  be  the 
value  of  the  use  of  the  plant  for  the  period 
of  inactivity  due  to  plaintiff's  delay  in  de- 
livering the  engine.  The  general  rule,  well 
supported  by  authority  and  the  fairest  that 
could  be  adopted,  is  that  damages  for  the 
ivTongful  deprivation  of  the  use  of  specific 
property  are  to  be  measured  by  its  rental 
value.  Harwood  v.  Tappan,  supra;  Martin 
V.  Seaboard  Air  Line  R.  Co.  70  S.  C.  S,  48 
S.  E.  616;  Cannon  v.  Hunt,  113  6a.  601,  38 
S.  E.  983;  Grifl[in  v.  Colver,  16  N.  Y.  489, 
69  Am.  Dec.  718;  Brownwell  v.  Chapman. 
84  Iowa,  504,  35  Am.  St.  Rep.  326,  51  N.  W. 
249;  Boyle  v.  Reeder,  23  N.  C.  (1  Ired.  L.) 
G07;  Williams  v.  Island  City  Mill.  Co.  25 
Or.  573,  37  Pac.  49;  Brown  v.  Foster,  51  Pa. 
165;  Central  Trust  Co.  v.  Arctic  loe  Mach. 
Mfg.  Co.  77  Md.  202,  26  Atl.  493;  Wing  & 
B.  Co.  V.  United  States  Fidelity  &  G.  Co. 
(C.  C.)  150  Fed.  672;  John  Hutchinson  Mfg. 
Co.  V.  Pinch,  91  Mich.  156,  30  Am.  St.  Rep. 
463,  51  N.  W.  930;  Korf  v.  Lull,  70  111.  420; 
Livermore  Foundry  &  Mach.  Co.  v.  Union 
Compress  A  Storage  Co.  105  Tenn.  187,  53 
L.R.A.   482,  58  S.  W.  270. 

This  rule  rests  on  the  same  reason  as  the 
rule  that  the  measure  of  the  vendee's  dam- 
age for  complete  breach  of  the  contract  for 
the  delivery  of  goods  is  the  difference  be- 
tween the  contract  price  and  the  market 
price.  That  reason  is  that  things  are  worth 
what  they  will  bring  in  the  market,  not 
what  the  party  concerned  may  think  they 
ought  to  bring;  but,  when,  in  breach  of  con- 
tract for  the  sale  of  goods  by  a  final  refusal 
to  deliver,  there  is  no  market  value  by 
which  the  damages  may  be  definitely  ascer- 
tained, it  would  be  unjust  and  absurd  to 
say  the  recovery  must  be  limited  to  nominal 
dunages.  The  damages  then,  from  the  ne- 
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cessity  of  the  case,  must  be  ascertained  by 
inquiry  into  the  value  of  the  article  to  the 
injured  party.  A  familiar  application  of 
this  rule  is  the  allowance  to  a  passenger  of 
the  value  to  him  of  baggage  lost  by  a  car- 
rier. Turner  v.  Southern  R.  Co.  75  S.  C. 
58,  7  L.R.A.(N.S.)  188,  54  S.  E.  825.  Many 
other  conditions  to  which  the  rule  is  ap- 
plicable appear  in  the  cases  cited  in  note  to 
Southern  Exp.  Co.  v.  Owens,  9  A.  &  E.  Ann. 
Cas.  1148,  and  Todd  v.  Gamble,  148  N.  Y. 
382,  52  L.R.A.  227,  42  N.  E.  982.  In  Hy- 
draulic Engineering  Co.  v.  McHafiie,  L.  R.  4 
Q.  B.  Div.  670,  13  Eng.  Ruling  Cases,  558, 
the  plaintiffs  were  under  contract  to  deliver 
a  certain  machine  by  a  certain  time,  and 
the  defendants  contracted  with  them  to  make 
a  certain  part  of  the  machine  called  a  gun. 
Owing  to  the  delay  of  the  defendants  in  mak- 
ing the  gun,  the  plaintiffs  were  unable  to 
comply  with  their  contract  and  the  ma- 
chine was  left  on  their  hands.  It  was  held 
the  plaintiffs  were  entitled  to  recover  from 
defendants  the  loss  of  their  profit  on  the 
machine  and  their  expenditures  uselessly  in- 
curred in  making  other  parts  of  the  machine. 
So,  also,  damages  for  the  temporary  depriva- 
tion of  specific  property  of  another,  due  to  a 
breach  of  contract,  cannot  be  restricted  to 
its  rental  value,  where  from  any  cause  it  has 
no  rental  value.  In  such  cases  the  damages 
must  necessarily  be  ascertained  by  an  in- 
quiry into  the  value  of  the  use  of  the  prop- 
erty to  the  injured  party  for  the  time  he  was 
deprived  of  it.  Many  cases  might  be  cited 
illustrating  this  exception  to  the  rule  of 
rental  value.  A  traveling  salesman's  sam- 
ple trunks  have  no  rental  value;  and  hence, 
in  Strange  v.  Atlantic  Coast  Line  R.  Co.  77 
S.  C.  182,  57  S.  E.  724,  from  necessity,  the 
court  laid  down  the  rule  that  the  measure  of 
damages  for  breach  of  contract  by  delay  in 
delivering  such  trunks,  known  to  be  essential 
to  the  salesman's  business,  was  his  fair  aver- 
age daily  earnings.  A  like  measure  was 
adopted  in  Weston  v.  Boston  &  M.  R.  Co. 
190  Mass.  298,  4  L.R.A.(N.S.)  569,  112  Am. 
St.  Rep.  330,  76  N.  E.  1050,  6  A.  &  E.  Ann. 
Cas.  825,  to  the  delay  in  delivery  of  the- 
atrical properties.  Yet  it  is  to  be  borne  in 
mind  the  end  courts  always  seek  to  attain  is 
to  give  substantial  and  fair  reparation  to  the 
injured  party,  and,  at  the  same  time,  keep 
out  of  the  administration  of  justice  specula- 
tion and  uncertainty.  These  ends  are  best 
attained  by  adhering  to  the  market  sale  and 
rental  value  as  closely  as  possible,  and 
adopting  other  measures  of  damages  only 
when  necessity  compels  because  there  is  no 
substantial  market  value. 

There  is  a  manifest  difference  between  the 
interruption  of  an  established  manufactur- 
ing plant  or  other  business,  such  as  a  cotton 
mill  or  fiour  mill,  in  successful  operation. 
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and  the  prevention  of  the  establishment  of 
a  new  business.    It  would,  in  most  cases  of 
the  former  kind,  be  exceedingly  unjust  to 
limit  the  award  of  damages   to   what  the 
business  would  rent  for,  because  there  would 
ordinarily  be  no  demand  for  the  temporary 
use  of  the   business   which   would   express, 
even  approximately,  its  value  to  the  owner. 
The  measure,  then,  must  be  the  value  of  its 
use  to  the  owner,  to  be  ascertained  by  in- 
quiry into  its  past  results;   and  the  most 
important  factors  in  ascertaining  such  past 
results  would  be  the  usual  profits  earned.    3 
Elliott,    Ev.    §  1994,    and    authorities    there 
cited.     "In  Saluda  Mfg.  Co.  v.  Pennington, 
2  Speers,  L.  735,  one  of  the  questions  was 
the  measure  of  the  damages  for  the  inter- 
ruption of  a  manufacturing  business,  due  to 
defendant's  failure  to  build  a  dam  accord- 
ing to  his  contract.    Plaintiff  claimed  large 
consequential  damages.    The  proof  was  that 
the  business,  instead  of  being  in  successful 
operation,  was  a  losing  enterprise.    For  the 
interruption   of   the   business   the   jury,    in 
making  up  their  verdict,  allowed  the  com- 
pany interest  on  the  money  invested  in  the 
plant,  and  the  wages  of  the  operatives  for 
the  time  the  mill  was  idle  by  reason  of  de- 
fendant's default.     The   plaintiff  appealed, 
and  the  court  held  it  had  no  reason  to  com- 
plain that  the  verdict  was  not  larger.     The 
defendant  did  not  claim  that  the  measure  of 
damages  should  have  been  less  than  that  al- 
lowed by  the  juiy,  but,  on  the  contrary,  ac- 
quiesced in  the  verdict.    The  case,  therefore, 
is  not  authority  for  the  proposition  that, 
when  a  losing  business  is  interrupted,  the 
party  responsible  for  the  interruption  must 
pay  the  interest  on  the  investment  and  the 
wages  of  employees.    It  leaves  undetermined 
the  true  measure  of  damages  in  such  circum- 
stances."     When    a    business    is    in    con- 
templation   but    not    established,    or    not 
in    actual    operation,    profit    merely    hoped 
for    is    too    uncertain    and  conjectural    to 
be    considered.     1    Sedgw.    Damages,    174, 
189;     note     to     Sitton    v.  MacDonald,     60 
Am.    Rep.    488;     Williams    v.    Island  City 
Mill    Co.    and    Central    Trust    Co.  v.  Arctic 
Ice  Mach.  Mfg.  Co.  supra;  Paola  Gas  Co.  v. 
Paola  Glass  Co.  56  Kan.  614,  54  Am.  St. 
Rep.  698,  44  Pac.  621 ;  Eraser  v.  Echo  Min. 
&  Smelting  Co.  9  Tex.  Civ.  App.  210,  28  S. 
W.  714;  Howard  v.  Stillwell  &  B.  Mfg.  Co. 
supra;   Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Wood,  189  111.  362,  59  N.  E.  619;  Vicksburg 
&  M.  R.  Co.  V.  Ragsdale,  46  Miss.  458;  Rig 
ney  v.  Monette,  47  La.  Ann.  648,  17  So.  211 
A  cotton  ginnery  is  in  operation  during 
the  harvest  season  only,  and  conditions  are 
so  liable  to  change  from  one  season  to  an 
other  that  the  profit  or  loss  of  one  season  is 
only  one  of  several  factors  in  estimating  the 
probable  results  of  the  next,  and  therefore 
19  L.R.A.(N.S.) 


profit  which  the  defendants  hoped  to  make  in 
the  season  of  1906  is  too  unoertain  and  spec- 
ulative as  the  measure  of  damages.  The  ad- 
vantage the  ginnery  was  expected  to  give 
them  in  the  buying  of  cotton  and  cotton  seed 
and  collecting  accounts  was  still  more  con- 
tingent and  speculative.  It  is  quite  possible  to 
arrive  at  the  fair  rental  value  of  a  cotton  gin- 
nery for  a  cotton  season.  The  business  is 
simple,  requiring  little,  if  any,  skilled  la- 
bor. In  making  proof  of  the  rental  value 
of  a  ginnery  which  had  been  operated  in 
past  seasons,  evidence  may  be  oflTered  not 
only  of  the  cost  and  physical  condition 
of  the  property,  but  of  all  the  conditions 
which  surround  it,  including  its  patronage, 
and  success  and  hazards  in  the  past,  and  any 
change  for  better  or  worse  in  such  condi- 
tions. All  of  these,  and  perhaps  other  mat- 
ters, would  be  inquired  into  by  those  con- 
templating the  renting  of  the  property,  and 
they  are  therefore  factors  entering  into  the 
determination  of  the  market  rental  value; 
but  neither  the  past  success  indicated  by  the 
profits,  nor  any  other  single  factor,  is  to  be 
taken  as  controlling.  Evidence  of  all  these 
factors,  along  with  other  competent  evidence, 
is  admitted  in  order  to  arrive  at  the  fair 
rental  value.  Lipscomb  v.  South  Bound  R.  Co. 
65  S.  C.  148,  43  S.  E.  388;  Novelty  Iron 
Works  V.  Capital  City  Oat-meal  Co.  88 
Iowa,  524,  55  N.  W.  518;  Leick  v.  Tritz,  94 
Iowa,  322,  62  N.  W.  855;  Logemann  v. 
Pauly,  100  Wis.  671,  76  N.  W.  604;  Nelson 
V.  Minneapolis  &  St.  L.  R.  Co.  41  Minn.  131, 
42  N.  W.  788;  Mace  v.  Ramsey,  74  N.  C. 
11;  Lavens  v.  Lieb,  12  App.  Div.  487,  42 
N.  Y.  Supp.  901;  Williams  v.  Island  City 
Mill.  Co.  25  Or.  573,  37  Pac.  49. 

The  answer  states  a  good  counterclaim  for 
damages  to  be  measured  by  the  rental  value 
of  the  ginnery  from  August  15  to  September 
26,  1906,  the  period  alleged  to  have  been  lost 
by  the  plaintiffs  breach  of  contract. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  Circuit  Court  overruling 
the  demurrer  be  affirmed. 


WASHINGTON    SUPREME    COURT. 

ISAAC  BORG,  Appt., 

V. 

SPOKANE  TOILET  SUPPLY  COMPANY, 
Respt. 

(50  Wash.  204,  96  Pac.   1037.) 

Injury  —  pedestrian  ^  collision     with 
team  —  negligence. 

A  pedestrian  who,  upon  stepping  from  the 
curb  into  the  street  for  the  purpose  of 
crossing  it.  sees  a  delivery  wagon  appar- 
ently traveling  near  the  opposite  curb,  and 
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then  proceeds  on  his  way  without  paying 
any  attention  to  his  surroundings,  is  negli- 
gent, so  that  he  cannot  hold  the  owner  of 
the  wagon  liable  for  injury  caused  by  its 
collision  with  him  through  the  horses  cross- 
ing the  street  diagonally,  because  of  inat- 
tention of  the  driver,  whose  view  is  ob- 
structed by  articles  piled  in  front  of  him. 

(August  6,   1908.) 

APPEAL  by  plaintiff  from  a  juagment  of 
the  Superior  Court  for  Spokane  County 
In  defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  for 
«rhidi  defendant  was  alleged  to  be  responsi- 
ble.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  R.  Stern,  for  appellant: 

The  plaintiff  was  not  guilty  of  contribu- 
tory  negligence. 

Geiselman  v.  Schmidt,  106  Md.  580,  68 
All  202;  Simons  v.  Gaynor,  89  Ind.  165; 
Bowser  v.  Wellington,  126  Mass.  391 ;  Shap- 
leigh  T.  Wyman,  134  Mass.  118;   Reens  v. 


Mail  &  Exp.  Pub.  Co.  10  Misc.  122,  30  N.  Y. 
Supp.  913;  Lazell  v.  Kapp,  83  Mich.  36,  46 
N.  W.  1028;  Undhejen  v.  Hastings,  38  Minn. 
485,  38  N.  W.  488;  Fox  v.  Manchester,  183 
N.  Y.  141,  2  L.R.A.(N.S.)  474,  75  N.  E. 
1116. 

Messrs.  Graves,  Klzer,  &  Graves,  for 
respondent : 

PlaintifTs  negligence  in  failing  to  exercise 
his  senses  precludes  recovery. 

2  Thomp.  Neg.  §  1641;  Barker  v.  Savage, 
45  N.  Y.  191,  6  Am.  Rep.  66;  Harris  v. 
Commercial  Ice  Co.  153  Pa.  278,  25  Atl. 
1133;  West  v.  New  York  Transp.  Co.  47 
Misc.  603,  94  N.  Y.  Supp.  426;  Kettle  v. 
V.  Turl,  13  Misc.  156,  34  N.  Y.  Supp.  75; 
Evans  v.  Adams  Exp.  Co.  122  Ind.  362,  7 
L.R.A.  678,  23  N.  E.  1039;  Belton  v.  Baxter, 
54  N.  Y.  245,  13  Am.  Rep.  578. 

Rudkin,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  to  recover  damages 
for  personal  injuries  resulting  from  a  colli- 


Case  Note,  —  Duty  of  pedestrian  when 
CTosteing  or  traveling  public  street  to 
a-coid.  passing  teams. 

This  note  is  confined  to  the  question  of 
the  duty  of  a  pedestrian  to  exercise  care 
and  caution,  when  crossing  or  traveling  that 
portion  of  a  public  thoroughfare  devoted  to 
the  use  of  vehicles,  to  avoid  collision  with 
passing  teams;  and  excludes  cases  where 
one  laboring  in  a  public  thoroughfare,  or 
children  playing  therein,  have  been  injured 
by  passing  teams,  as  well  as  injuries  occa- 
sioned by  street  cars  and  motor  vehicles. 

It  may  be  said  that  no  general  rule  can 
be  drawn  from  the  cases  as  to  what  will  or 
will  not  ordinarily  constitute  due  care  upon 
the  part  of  a  pedestrian  to  avoid  injury 
from  passing  teams  and  vehicles  while  cross- 
ing or  walking  upon  that  portion  of  a  pub- 
lic thoroughfare  devoted  to  vehicles,  as  each 
case  usually  turns  upon  its  own  peculiar 
facts;  which,  it  is  generally  held,  must  be 
nibmitted  to  the  jury. 

It  is  the  general  rule  that  the  rights  of 
a  pedestrian  at  a  crossing  over  a  public 
street  and  those  of  the  driver  of  a  vehicle 
are  reciprocal  and  equal,  each  being  under 
an  obligation  to  exercise  ordinary  care  for 
hi^  own  safety  and  that  of  others,  and  the 
cl«*gTee  of  care  to  be  exercised  must  depend 
upon  the  particular  facts  in  each  case. 
Stanfield  v.  Anderson,  5  Ariz.  1.  43  Pac. 
221;  Coombs  v.  Purrington,  42  Me.  332; 
Stroub  V.  Meyer,  132  Mich.  76,  02  N.  W. 
779;  McManus  v.  Woolverton,  47  N.  Y.  S. 
R.  107.  19  N.  Y.  Supp.  545,  affirmed  in  138 
X.  Y.  649,  34  N.  E.  513,  without  opinion ; 
Young  V.  Herrmann,  110  App.  Div.  445, 
104  N.  Y.  Supp.  72;  Schwartz  v.  London, 
»0  N.  Y.  Supp.  449;  Brooks  v.  Schwerin, 
54  N.  Y.  343;  Reens  v.  Mail  &  Exp.  Pub. 
Co.  10  Misc.  122,  30  N.  Y.  Supp.  913;  Eck- 
pns»»erger  v.  Amend,  10  Misc.  145,  30  N.  Y. 
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Supp.  915,  reversing  7  Misc.  452,  27  N.  Y. 
Supp.  941;  Myers  v.  Dixon,  3  Jones  &  S. 
390;  Lane  v.  Crombie,  12  Pick.  177;  Eaton 
V.  Cripps,  94  Iowa,  176,  62  N.  W.  687; 
Simons  v.  Gaynor,  89  Ind.  165;  Hoagland 
V.  Canfield,  160  Fed.  146;  Williams  v.  Rich- 
ards, 3  Car.  &  K.  81;  Cotton  v.  Wood,  8 
C.  B.  N.  S.  671. 

It  is  for  the  jury  to  determine  under  all 
the  circumstances  of  a  case  whether  a  pedes- 
trian, in  attempting  to  cross  a  public  street, 
exercised  ordinary  care  to  avoid  injury  from 
passing  teams.  Schoeller  y.  Metropolitan 
Exp.  Co.  108  App.  Div.  226,  96  N.  Y.  Supp. 
744;  Rattagliata  v.  Hubbell.  7  Misc.  103, 
27  N.  Y.  Supp.  409;  Williams  v.  O'Keefe, 
24  How.  Pr.  16. 

And  this  doctrine  was  applied  where  a 
pedestrian,  while  in  a  street  awaiting  the 
approach  of  a  street  car,  was  struck  and 
killed  by  a  vehicle  following  the  car  close 
beside  the  track.  Deegan  v.  Cappel,  1  Silv. 
Sup.  Ct.  603,  6  N.  Y.  Supp.  166. 

Children. 

It  is  necessary,  in  order  to  recover  for 
injury  sustained  by  a  child  five  years  and 
five  months  of  age,  by  being  run  over  while 
crossing  a  street  to  purchase  candy,  that 
the  evidence  disclose  that  he  was  in  the  ex- 
ercise of  due  care.  Clinton  v.  Boston  Beer 
Co.  184  Mass.  514,  41  N.  E.  1070. 

As  a  child  of  tender  years  is  expected  to 
exercise  only  that  degree  of  cars,  prudence, 
and  foresight  reasonably  to  be  expected  from 
such,  it  is  for  the  jury  to  determine  whether 
a  ten  or  twelve  year-old  child  exercised  due 
care  to  avoid  injury  from  passing  teams 
while  attempting  to  cross  a  public  street. 
Johnson  v.  Kelleher,  155  Mass.  125,  29  N. 
E.  200. 

The  question  of  contributory  negligence 
has  been  held  to  be  for  the  jury  under  the 
following  circumstances:  Where  a  child  of 
11 
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sion  between  the  plaintiff  and  a  laundry 
wagon  driven  by  the  defendant  on  one  of 
the  public  streets  of  the  city  of  Spokane. 
The  answer  denied  the  negligence  charged 
in  the  complaint,  and  alleged  contributory 
negligence  on  the  part  of  the  plaintiff.  At 
the  close  of  the  trial  the  court  submitted 
the  folloi^ng  issues  to  the  jury  under  in- 
structions, to  which  no  exceptions  were  tak- 
en: (1)  Negligence  on  the  part  of  the  de- 
fendant; (2)  contributory  negligence  on  the 
part  of  the  plaintiff;  and  (3),  conceding  con- 
tributory negligence  on  the  part  of  the 
plaintiff,  did  the  defendant  discover  his  per- 
il in  suflicicnt  time  to  avoid  injuring  him, 
by  the  exorcise  of  ordinary  care .'     In  ad- 


dition to  the  general  forms  of  verdict  the 
court  of  its  own  motion  submitted  the  fol- 
lowing special  findings  or  interrogatories  to 
the  jury:  "(1)  Was  the  plaintiff  hit  or 
kicked  down  by  the  defendant's  wagon  ?  ( 2 ) 
If  you  answer  the  above  interrogatory  in  the 
affirmative,  then  state  whether  the  driver 
saw  the  plaintiff  before  the  wagon  hit  him. 
(3) If  you  answer  the  last  interrogatory  in 
the  affirmative,  then  state  whether  the 
driver  had  sufficient  time,  after  seeing  plain- 
tiff was  in  danger,  to  prevent  the  collision, 
if  the  driver  had  exercised  reasonable  care." 
The  jury  returned  a  general  verdict  for  the 
plaintiff,  answered  the  first  interrogatory 
in  the  affirmative,  the  second  in  the  nega- 


scven  years  was  struck  by  a  furiously  driven 
ti'&m  while  she  was  crossing  a  public  street. 
Dealey  v.  Muller,  149  Mass.  432,  21  N.  E. 
763. 

Where  a  six-year-old  child  was  returning 
home  from  school  and,  while  "skipping" 
over  a  street  crossing,  was  struck  by  a 
negligently  driven  team  which  she  testified 
she  did  not  see.  Brown  v.  Sherer,  155  Mass. 
83,  29  N.  E.  50.  The  court  said  no  higli 
degree  of  care  or  caution  could  be  expected 
of  a  child  of  that  age. 

Where  a  child  six  years  and  seven  months 
of  age,  carrying  two  parcels,  saw  a  vehicle 
250  feet  away  when  crossing  a  public  street, 
and,  while  stooping  to  pick  up  one  of  the 
parcels  she  had  dropped,  was  run  over  by 
it.  Mattey  v.  Whittier  Mach.  Co.  140  Mass. 
337,  4  N.  E.  575. 

Where  a  sixteen-year-old  girl,  before  at- 
tempting to  cross  a  street,  looked  both  ways 
and  saw  a  vehicle  some  distance  away,  and, 
when  within  2*  or  3  feet  of  the  opposite 
curb,  in  response  to  a  shout,  turned  and 
was  struck  by  the  horse  which  was  beyond 
the  driver's  control  and  running  at  a  high 
rate  of  speed,  and,  as  she  turned,  it  swerved 
from  the  middle  of  the  street  and  struck 
her.  Rush  v.  Joseph  H.  Bauland  Co.  82 
App.  Div.  506,  81  N.  Y.  Supp.  830. 

Whether  a  child  of  tender  years  should 
have  looked  both  ways  before  venturing  to 
cross  a  public  street  is  a  question  for  the 
jury.  Moebus  v.  Herrmann,  108  N.  Y.  349, 
2  Am.  St.  Rep.  440,  15  N.  E.  415;  Gerbev 
v.  Boorstein,  113  App.  Div.  808,  99  N.  Y. 
Supp.  1091 ;  Rottenberg  v.  Segeike,  6  Misc. 
3,  25  N.  Y.  Supp.  997.  affirmed  without 
opinion  in  148  N.  Y.  734,  42  N.  E.  725. 

A  child  six  years  of  age  who,  with  many 
others  who  had  just  been  dipmissed  from 
school,  was  struck  by  a  rapidly  driven  vehi- 
cle while  she  was  attempting  to  cross  a 
street,  is  not  guilty  of  contributory  negli- 
gence where  the  driver  thereof  was  looking 
backward  at  the  time.  Wikberg  v.  Olson 
Co.  138  Cal.  479,  71  Pac.  511.  The  court 
observed  that  it  did  not  appear  that  the 
child  saw  the  approaching  vehicle,  or,  if 
she  did,  that  she  apprehended  the  danger; 
and,  being  of  such  a  tender  age.  it  could 
not  be  supposed  she  would  use  the  caution 
exercised  bv  an  older  person. 
19L.R.A.(N.S.) 


So  the  question  of  due  care  is  held  to  be 
for  the  jury  where  a  six-year-old  child  at- 
tempted to  cross  a  public  street  ju.st  as  a 
truck  was  approaching  on  the  opposite  side, 
and  as  he  stepped  from  the  curb  the  team 
suddenly  swerved  toward  him,  and  although 
he  attempted  to  regain  the  sidewalk  he  was 
struck  by  it.  Elze  v.  Baumann,  2  Misc.  72, 
21  N.  Y.  Supp.  782. 

Or  where  a  twelve-year-old  boy  before 
crossing  a  street  saw  a  team  approaching 
slowly  in  the  middle  of  the  block,  and,  as 
he  was  in  the  street,  the  driver  whipped  up 
his  horses,  which  began  to  run,  and  the  boy 
in  running  from  them  was  struck  and  in- 
jured. Birnbaum  v.  Lord,  7  Misc.  493,  28 
N.  Y.  Supp.  17,  alfirming  6  Misc.  635,  27 
N.  Y.  Supp.  135. 

So  that  question  is  for  the  jury  where  a 
thirteen-year-old  boy,  before  attempting  to 
cross  a  street,  looked  both  ways  and  saw 
a  wagon  some  distance  away,  which  was 
being  driven  at  a  rapid  rate,  and  there  was 
nothing  to  obstruct  the  driver's  view  of  th« 
crossing.  Streitfeld  v.  Shoemaker,  185  Pa. 
265,  39  Atl.  967. 

An  adult  with  a  babe  in  her  arms  and 
accompanied  by  two  small  children  is  not 
guilty  of  negligence  which  will  be  imputed 
to  one  of  the  children,  where,  after  looking 
both  ways,  she  started  to  cross  a  city  street, 
observing  only  a  vehicle  on  the  opposite  side 
some  distance  away,  and  one  of  the  children 
who  was  a  few  feet  in  advance  of  her  was 
struck  by  such  vehicle,  which,  when  10  or  15 
feet  away,  suddenly  turned  toward  the  child ; 
as  the  adult  cannot  be  said  to  be  guilty  of 
negligence  in  failing  to  anticipate  a  change 
of  direction  in  which  the  vehicle  was  travel- 
ing, and  the  driver  thereof  being  either 
drunk  or  guilty  of  inattention.  Healev  v. 
Ehret,  42  App.  Div.  27,  58  N.  Y.  Supp.  *917. 

It  is  negligence  in  a  child  5^^  years 
old  to  start  to  run  across  a  public  street 
at  a  point  other  than  an  intersecting  street, 
as  directed  by  his  mother,  in  face  of  an  ap- 
proaching vehicle  which  was  driven  in  a 
careful  manner,  there  being  nothing  to  pre- 
vent the  child  seeing  it,  as  it  was  within  a 
few  feet  of  him  when  he  started  to  cross 
the  street;  as,  under  such  circumstances, 
in  no  view  of  the  case  would  a  finding  be 
warranted  that  the  child  exercised  ordinary 
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tive,  and  returned  no  answer  to  the  third. 
The  court  thereafter  gave  judgment  for  the 
defendant  notwithstanding  the  verdict  for 
the  plaintiff,  and  from  this  judgment  the 
present  appeal  is  prosecuted. 

The  facts  in  the  case  are  very  hrief,  and 
there  is  little  or  no  conflict  in  the  testimony. 
On  the  day  of  the  accident  an  employee  of 
the  respondent  was  driving  a  laundry  wagon 
to  different  points  in  the  city  of  Spokane  in 
the  pursuit  of  his  employer's  husiness.  He 
drove  westerly  along  Sprague  avenue  to  its 
intersection  with  Lincoln  street,  and  turned 
northerly  into  Lincoln  street  along  its  west- 
erly side.  When  he  had  proceeded  about 
halfway  across  the  block  between  Sprague 


avenue  and  Riverside  avenue,  he  turned  di- 
agonally across  the  street  from  the  west 
side  to  the  east  side,  for  the  purpose  of  de- 
livering some  laundry  at  a  barber  shop. 
As  the  respondent's  wagon  was  passing 
along  the  west  side  of  Lincoln  street  in  a 
northerly  direction,  the  appellant  stepped 
from  the  curb  on  the  east  side  of  the  street, 
and  started  diagonally  across  the  street  to 
his  place  of  business  on  the  west  side  of 
the  street.  At  or  near  the  center  of  the 
street  the  appellant,  and  the  respondent's 
wagon  or  team  collided  while  going  at  sub- 
stantially right  angles  to  each  other,  and 
the  appellant  received  the  injuries  for 
which    a    recovery    is    here    sought.     The 


care.  Haves  v.  Norcross,  162  Mass.  546, 
39  N.  E.  282. 

As  to  the  general  question  of  the  con- 
tributory negligence  of  parent  or  custodian 
as  a  bar  to  action  by  child  for  negligent 
injury,  see  note  to  Chicago  City  R.  Co.  v. 
Wilcox,  21  L.R.A.  76,  and  case  note  to  Neff 
V.  Cameron,  18  L.R.A.(N.S.)    320. 

And  as  to  the  contributory  negligence  of 
parent  as  a  bar  to  an  action  by  parent  or 
administrator  for  death  of  child  non  aui 
juris,  see  case  note  to  Vinnette  v.  Northern 
P.  R.  Co.  18  L.R.A.(N.S.)   328. 

Persons  of  impaired  faculties. 

A  person  seventy-three  years  of  age  who 
18  hard  of  hearing  is  bound  to  exercise  or- 
dinary care  in  attempting  to  cross  a  city 
street,  such  as  a  reasonably  prudent  man 
of  his  age  and  condition  of  hearing  would 
be  expected  to  exercise;  and  the  fact  of  his 
deafness  imposes  upon  him  the  duty  of  be- 
ing more  vigilant  and  cautious  in  the  use 
of  his  other  senses.  Fennman  y.  Holden, 
75  Md.   1,  22  Atl.  1049. 

As  it  is  not  negligence  under  all  circum- 
stances for  a  blind  person  seventy- three 
years  of  age  to  walk  the  public  streets  un- 
attended, he  is  bound  to  use  only  ordinary 
care  to  avoid  passing  teams;  but,  in  de- 
termining what  constitutes  ordinary  care, 
the  jury  are  called  upon  to  consider  his 
blindness  and  other  infirmities,  and  all  the 
circumstances  bearing  upon  the  question  as 
to  what  care  was  reasonably  necessary  to 
insure  his  safety.  Neff  v.  Wellesley,  148 
ilass.  487,  2  L.R.A.  500,  20  N.  £.  111. 

I>uty  to  look  and  listen. 

It  is  not  the  duty  of  a  pedestrian  to  look 
and  listen  for  approaching  vehicles  or  teams 
before  attempting  to  cross  a  public  street; 
whether  a  failure  so  to  do  is  negligence 
being  a  question  for  the  jury.  Murphy  v. 
Armstrong  Transfer  Co.  167  Mas5<.  199,  45 
X.  E.  93;  McDonald  v.  Bowditch  (Mass.)  87 
\.  E.  585;  Orr  v.  Garabold,  86  Ga.  373,  11 
S.  E.  778;  Green  v.  Eden,  24  Ind.  App. 
583.  66  N.  E.  240;  Stringer  v.  Frost,  116 
Ind.  477,  2  L.R.A.  614,  9  Am.  St.  Rep. 
875,  19  N.  E.  331;  Sharpleigh  v.  Wyraan, 
infra. 

So  the  failure  of  a  pedestrian,  before  at- 
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tempting  to  cross  a  street^  to  look  both  ways 
for  approaching  horses  or  vehicles,  is  not 
negligence  as  a  matter  of  law;  whether  it 
is  negligence  being  a  question  for  the  jury 
under  all  the  circumstances  of  the  case. 
Reens  v.  Mail  k  Exp.  Pub.  Co.  10  Misc. 
122,  30  N.  Y.  Supp.  913,  affirmed  without 
opinion  in  150  N.  Y.  582,  44  N.  E.  1128; 
Eckensberger  v.  Amend,  10  Misc.  146,  30 
N.  Y.  Supp.  915,  reversing  7  Misc.  452,  27 
N.  Y.  Supp.  941 ;  Eaton  v.  Cripps,  94  Iowa, 
176,  62  N.  W.  687;  Dorr  v.  Schenck,  187 
Mass.  542,  73  N.  E.  532;  Hickman  v.  Wra. 
Schimper  &  Co.  125  App.  Div.  210,,  109  N. 
Y.  Supp.  325;  McManus  v.  Woolverton,  47 
N.  Y.  S.  R.  107,  19  N.  Y.  Supp.  545,  affirmed 
without  opinion  in  138  N.  Y.  648,  34  N.  E. 
513. 

But  it  was  held  in  Barker  v.  Savage,  45 
N.  Y.  191,  6  Am.  Rep.  66,  that  a  nonsuit 
should  be  granted  where  a  woman  sixty-four 
years  of  age  walking  with  a  crutch  attempt- 
ed to  cross  a  city  street,  looking  straight 
ahead,  and  was  struck  by  an  approaching 
vehicle  which  she  could  have  seen  in  time 
to  avoid  the  danger  had  she  looked.  The 
court  said  it  is  not  necessary  to  stop  and 
listen  before  attempting  to  cross  a  city 
street  where  moving  vehicles  are  numerous, 
but  a  failure  to  look  in  both  directions  is 
not  an  exercise  of  reasonable  care. 

So  a  pedestrian  is  guilty  of  contributory 
negligence,  as  a  matter  of  law,  where,  on  a 
rainy  day,  while  carrying  an  umbrella  in 
a  position  which  prevented  his  seeing  an 
approaching  team,  without  looking,  he  at- 
tempted to  cross  a  public  street.  Dimuria 
V.  Seattle  Transfer  Co.  50  Wash.  633,  97 
Pac.  657  Following  BoBo  v.  Spokane  Toi- 
let Supply  Co." 

Failure  to  discover  approaching  vehicle. 

It  is  not  negligence  for  a  pedestrian  to 
attempt  to  cross  a  street  behind  a  high- 
loaded  wagon  before  it  has  passed  far  enough 
to  enable  him  to  see  that  no  other  team  is 
coming  from  behind  it  upon  the  opposite 
side.  Purtell  v.  Jordan,  156  Mass.  573,  31 
N.  E.  652. 

So  one  is  not  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law,  in  failing  to 
look  up  or  down  a  street  before  attempting 
to  cross  it,  and  while  crossing  was  struck 
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street,  but,  upon  liearing  a  noi^e  which  she 
thought  was  made  by  a  street  car,  sh^ 
started  to  run  as  fast  as  she  could,  and 
was  struck  by  the  vehicle  which  came  up 
behind  her. 

It  is  not  contributory  negligence  for  a 
w^oman  wearing  a  sunbonnet  which  obscured 
her  vision,  to  cross  diagonally  a  street  in- 
tersection, where  she  was  struck  by  a  rapid- 
ly driven  vehicle  which  approached  from  be- 
hind, and  which,  when  she  started  to  cross 
the  street,  was  a  considerable  distance  away. 
Shea  V.  Reenis,  36  La.  Ann.  966.  The  court 
said  that  there  was  no  reason  for  her  to 
anticipate  that  the  vehicle  would  be  driven 
so  rapidly  as  to  reach  her,  or  so  carelessly 
as  to  run  over  her,  there  being  ample  room 
for  it  to  pass  upon  either  side  of  her. 

It  is  for  the  jury  to  determine  whether 
one  walking  in  the  traveled  portion  of  a 
street  or  highway  is  guilty  of  negligence  in 
failing  to  look  or  listen  for  the  approach 
of  teams  from  behind.  Wiel  v.  Wright,  29 
N.  Y.  S.  R.  763,  8  N.  Y.  Supp.  776. 

So  a  pedestrian  who  left  a  sidewalk  and 
walked  in  a  street  is  not  guilty  of  negli- 
gence per  86  which  will  defeat  a  recovery 
for  being  struck  by  a  negligently  driven 
vehicle  which  approached  from  behind,  it 
being  for  the  jury  to  determine  whether 
under  such  circumstances  he  exercised  or- 
dinary care  to  avoid  injury.  Coombs  v. 
Purrington,  42  Me.  332. 

The  fact  that  one  traveling  in  a  path  in 
the  snow  near  the  beaten  track  did  not 
turn  out  upon  the  approach  from  the  rear 
of  a  sleigh  driven  at  a  great  speed  is  not 
evidence  of  negligence  as  a  matter  of  law, 
it  being  for  the  jury  to  determine  whether 
the  pedestrian  was  in  the  exercise  of  such 
care  as  an  ordinarily  prudent  person  would 
have  exercised  under  similar  circumstances. 
Kendall  v.  Kendall,  147  Mass.  482,  18  N. 
E.  233. 

It  was  held  error,  in  Stanfield  v.  Ander- 
son, 6  Ariz.  1,  43  Pac.  221,  to  direct  a 
verdict  for  the  defendant  where  a  ])edestrian 
who  was  walking  in  the  highway  was  struck 
by  a  rapidly  driven  horse  which  approached 
from  behind  over  a  soft  piece  of  ground 
which  was  covered  with  straw  to  such  an 
extent  as  to  deaden  the  noise  made  by  the 
horse. 

So  it  is  for  the  jury  to  determine  whether 
one  was  negligent  who,  finding  himself  upon 
the  wrong  street  car,  jumped  therefrom, 
dropping  several  bundles,  and,  while  return- 
ing along  tjie  track  to  pick  them  up,  did  not 
look  behind  him,  and  was  struck  by  a  rapid- 
ly driven  vehicle  which  came  from  his  rear, 
although  it  was  the  only  vehicle  in  sight. 
Indlejem  v.  Hastings,  38  Minn.  485,  38 
N.  W.  488. 

I 
Reliance   upon   presumption   of   exercise   of 
due  care  by  driver. 

It  is  not  negligence  per  se  for  a  pedes- 
trian who  saw  a  rapidly  driven  vehicle  ap- 
proaching about  175  feet  away  upon  an  in- 
tersecting street,  to  cross  a  public  street  at 
a  crossing,  without  again  looking,  where  he 
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was  struck  by  it,  as  it  was  driven  around 
the  corner;  the  pedestrian  testifying  he  sup- 
posed, from  the  rapidity  with  which  the 
vehicle  was  driven,  that  it  would  continue 
a  straight  course  and  not  attempt  to  turn 
a  sharp  corner,  which  presumption  he  was 
entitled  to  rely  upon.  Johnson  v.  Thomas 
(Cal.)   43  Pac.  578. 

And  this  doctrine  has  been  applied  where 
a  woman,  on  a  rainy  evening,  started  from 
the  curb  to  board  a  street  car  at  a  point  in 
a  busy  city  street  where  the  stores  and 
street  were  lighted,  and  was  struck  by  a 
horse  and  wagon  driven  at  a  rate  of  6  miles 
an  hour,  the  approach  of  which  she  might 
have  seen  had  she  looked;  as  she  was  en- 
titled to  presume  that  a  vehicle  approaching 
such  a  place  would  do  so  at  a  reasonable 
rate  of  speed.  Stroub  v.  Meyer,  132  Mich. 
76,  92  N.  W.  779.  For  a  similar  decision 
see  Thompson  v.  Keyes-Marshall  Bros.  Liv- 
ery Co.  214  Mo.  487,  113  S.  W.  1128. 

So,  one  is  not  guilty  of  contributory  neg- 
ligence where,  before  attempting  to  cross  a 
street,  he  saw  a  team  approaching  100  or 
200  feet  away,  and  then,  looking  straight 
ahead,  started  across  the  street  diagonally; 
as  he  might  rightfully  assume  that  the 
driver  would  exercise  dlie  care,  and,  when 
the  vehicle  was  such  a  distance,  he  would  be 
warranted  in  attempting  to  cross  the  street. 
Cherbuliez  v.  Parsons,  69  Misc.  613,  111  N. 
Y.  Supp.  616. 

So  where  the  jury  may  infer  that  the 
driver  of  a  vehicle  might  have  controlled 
his  team,  which  was  driven  at  an  immoder- 
ate rate  of  speed,  if  it  had  not  been  so 
driven,  a  pedestrian  will  not  be  negligent 
in  attempting  to  cross  a  city  street,  where 
he  was  struck  by  the  rearing  horse,  which 
became  frightened  at  a  passing  elevated 
train  and  swerved  and  struck  the  pedestrian 
as  he  was  near  the  opposite  curb;  as  he 
might  rightfully  assume  that  the  driver 
would  approach  with  that  degree  of  care 
which  j^he  law  imposed  upon  him.  Van 
Houten  v.  Fleischman,  1  Misc.  130,  20  N.  Y. 
Supp.  643,  affirmed  without  opinion  in  142 
N.  Y.  624,  37  N.  E.  565. 

Subsequent  negligence  of  driver. 

It  is  not  contributory  negligence  for  a 
pedestrian  to  fail  to  observe  an  approaching 
vehicle,  there  being  nothing  to  obstruct  his 
view,  where  the  driver  of  the  vehicle  did  not 
check  the  speed  thereof  at  a  point  where 
pedestrians  were  to  be  expected.  Mordente 
V.  New  York  Cab  Co.  109  N.  Y.  Supp.  12. 

So  a  pedestrian  who  was  crossing  a  street 
at  a  point  other  than  the  usual  crossing 
may  recover  damages,  although  guilty  of 
some  negligence,  if  the  driver  of  the  vehicle 
which  struck  him,  by  the  exercise  of  reason- 
able care,  could  have  seen  and  avoided  the 
pedestrian.  Springett  v.  Ball,  4  Fost.  &  F. 
'472. 

So  a  case  is  properly  submitted  to  the 
jury,  where  a  pedestrian,  without  looking 
in  either  direction,  attempted  to  cross  a 
street    and    was    struck    by    a    negligently 
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driren  vehicle,  although  he  failed  to  exercise 
ordinary  care,  if  the  driver  thereof  could 
have  discovered  the  peril  of  the  pedestrian 
in  time  to  avoid  injuring  him.  Dieter  v. 
Zbaren,  81  Mo.  App.  612.  McDonald  v. 
Bowditch   (Mass.)   87  N.  E.  585. 

It  is  not  negligence  per  ae  for  a  woman, 
with  a  shawl  over  her  head,  on  a  rainy  day, 
vho  looked  both  ways,  to  attempt  to  cross 
a  street  at  a  point  other  than  a  cross  walk, 
where,  when  halfway  across,  she  again 
looked  and  w^as  knocked  down  by  a  vehicle, 
the  driver  of  which  might  have  avoided 
striking  her  by  the  exercise  of  ordinary  care. 
AfcManus  v.  Woolverton,  47  N.  Y.  S.  R. 
107,  19  N.  Y.  Supp.  545,  affirmed  without 
opinion  in  138  N.  Y.  648,  34  N.  E.  613. 

So  one  seventy-two  years  of  age  is  not 
negligent,  as  a  matter  of  law,  where,  before 
attempting  to  cross  a  street,  he  looked  both 
ways  and  saw  only  a  sleigh  some  distance 
away,  and  thought  he  had  time  to  cross, 
and  was  struck  by  it  when  close  to  the  op- 
posit«  curb,  there  being  ample  room  for  the 
driver  of  the  sleigh  to  have  avoided  striking 
him.  McCrohan  v.  Davison,  187  Mass.  466, 
73  N.  E.  553. 

So  a  pedestrian  is  not  guilty  of  negli- 
gence, as  a  matter  of  law,  where  he  attempts 
to  cross  a  street,  seeing  an  approaching 
vehicle  and  constantly  watching  the  same, 
and  when  almost  across  the  street  is  struck 
by  the  vehicle  which  has  been  continuously 
driven  toward  him  at  a  rapid  rate ;  it  being 
a  question  for  the  jury,  as  the  driver  of 
the  vehicle  might  have  seen  the  pedestrian 
in  time  to  avoid  injuring  him.  Schwartz 
V.  London,  00  N.  Y.  Supp.  449. 

So  it  is  for  the  jury  to  determine  whether 
due  care  was  exercised  by  one  who  had  been 
drinking  in  a  saloon,  and  stepped  into  a 
street  in  the  nighttime  to  take  a  street  car, 
and  was  struck  by  a  passing  vehicle  while 
he  was  standing  where  the  light  from  the 
saloon  windows  and  a  street  lamp  made  him 
plainly  visible  to  the  driver.  Meyer  v. 
Lewis,  43  Mo.  App.  417. 

As  to  the  duty  of  pedestrians  in  a  public 
street  to  look  out  for,  and  avoid,  automo- 
biles, see  subject  note  to  Christy  v.  Elliott, 
1L.R^.(N.S.)  215.  and  case  note  Hennes- 
8^  ▼.  Taylor,  3  L.R.A.(N.S.)  345. 
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GUSTAV  WETZEL,  Appt. 
(133  Wis.  619,  114  N.  W.  91.) 

Surface  water  —  gathering  in   ditch. 

An  upper  landowner  is  not  liable  for  col- 
lecting in  a  ditch  following  the  course  of 
the  usual  flow  of  surface  water,  the  surface 
water  which  formerly  spread  over  the  sur- 
face, and  hastening  its  flow  onto  the  land 
of  the  lower  proprietor. 

(December  13,  1907.) 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Waupaca  Coun- 
ty in  plaintiff's  favor  in  a  suit  to  require 
defendant  to  close  a  drainage  ditch  and  for 
damages.     Reversed. 

The  facts  are  stated  in  the  opinion.       , 
Messrs.  Eherlein  &  Eberlein  for  appel- 
lant. 

Messrs.  Glen  &  Olen  for  respondent. 

Timlin,  J.,  delivered  the  opinion  of  the 
court: 

Only  one  question  is  necessary  to  be  con- 
sidered. It  is  established  by  the  findings 
that  the  parties  own  adjoining  lands.  There 
is  on  the  defendant's  land  and  about  700 
feet  west  of  the  plaintifT's  land  a  sink 
hole,  or  depression,  which  in  wet  seasons 
and  before  the  construction  of  the  ancient 
ditch  contained  about  3  acres  of  water  of 
the  average  depth  of  l^^  feet,  and  between 
this  sink  hole  or  depression  and  the  land  of 
the  plaintiff  there  is  upon  the  land  of 
the  defendant  at  a  point  distant  from  the 
common  boundary  an  elevation  of  about  3 


Cfise  Note.  —  Bight  to  hasten  flow  of 
surface  water  along  natural  drain 
ways. 

This  note  does  not  cover  the  rights  with 
respect  to  surface  water  in  a  diffused 
state  having  no  outlet  through  natu- 
ral drain  ways  or  depressions;  nor  does  it 
include  cases  which  turn  upon  statutory  or 
contractual  rights,  or  rights  acquired  by 
prescription.  The  general  subject  as  to  the 
rights  with  respect  to  the  flow  of  surface 
water  is  treated  in  the  note  to  Gray  v. 
Mc Williams,  21   L.R.A.  593. 

The  principle  very  generally  accepted  by 
the  courts,  that  the  owner  of  higher  land 
may  not  concentrate  at  one  point  surface 
water  diffused  over  the  surface,  and  dis- 
charge it  in  a  mass  upon  the  lower  land, 
does  not  apply  to  natural  depressions  or 
drain  ways  through  which  the  surface  water 
on  the  higher  land  drains  onto  the  lower 
land.  On  the  contrary,  it  is  established 
by  the  great  weight  of  authority  that  the 
flow  of  surface  water  along  such  depressions 
or  drain  ways  may  be  hastened  and  inci- 
dentally increased  by  artiflcial  means  so 
long  as  the  water  is  not  diverted  from  its 
natural  flow.  Wilson  v.  Bondurant,  142  111. 
645,  32  N.  E.  498;  Lambert  v.  Alcorn,  144 
111.  313,  21  L.RA.  611,  33  N.  E.  53:  Ribordy 
V.  Murray,  177  111.  134,  52  N.  E.  325; 
Broadwell  Special  Drainage  Dist.  No.  1  v. 
Lawrence,  231  111.  86,  83  N.  E.  104;  Throop 
V.  Griffin,  77  111.  App.  505;  Lattimore  v. 
Davis,  14  La.  163,  33  Am.  Dec.  581 ;  Sowers 
V.  Shiff,  15  La.  Ann.  300;  Ludeling  v. 
Stubbs,  34  La.  Ann.  935;  Guesnard  v.  Bird, 
33  La.  Ann.  796;  Rhoads  v.  Davidheiser, 
133  Pa.  226,  19  Am.  St.  Rep.  6.30,  19  Atl 
400;  Shaw  v.  Ward,  131  Wis.  646,  HI  N. 
W,  671,  11  A.  &  E.  Ann.  Cas.  1139. 

This    rule    with    its    limitations    is    well 
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feet.  More  than  twenty  years  prior  to  the 
commencement  of  this  action,  the  predeces- 
sor in  title  of  the  defendant  cut  through 
this  elevation  by  a  ditch,  bo  that  the  sur- 
face water  which  formerly  collected  in  such 
depression  passed  through  said  ditch  and  to 
a  point  upon  defendant's  land  about  150 
feet  west  of  the  common  boundary,  where 
it  spread  over  defendant's  land  and  escaped 
by  the  natural  course  of  surface  water  on- 
to the  land  of  the  plaintiff.  The  said  sink 
hole  or  depression  is  a  natural  basin  or  res- 
ervoir without  natural  outlet,  which  is  ca- 
pable 6f  holding,  and  which,  in  fact,  did 
collect,  receive,  and  hold,  large  quantities  of 
surface  water  which  fell  and  gathered  upon 
lands  of  the  defendant  and  adjacent  land 
in  the  vicinity  of  said  depression;  and  the 


nirface  water  so  collected  remained  stand- 
ing in  said  depression  until  the  same  disap- 
peared by  evaporation,  absorption  by  the 
oarth,  or  was  removed  therefrom  by  means 
of  said  ancient  ditch  or  artificial  outlet  to 
the  point  aforesaid  upon  the  defendant's 
land.  In  May,  1904,  the  defendant,  follow- 
ing the  natural  course  of  the  surface  water, 
excavated  on  his  own  land  a  shallow  ditch 
from  the  termination  of  said  ancient  ditch 
to  the  common  boundary  between  plaintifT 
and  defendant;  and,  as  a  direct  result  there- 
of, the  surface  water  from  said  depression 
has  passed  through  the  ancient  ditch  and 
through  the  extension  thereof  just  men- 
tioned to  the  plaintiff's  land,  and  has  been 
deposited  on  the  plaintiff's  land  in  greater 
quantities  and  with  much  greater  rapidity 


stated  in  the  following  language  from  the 
opinion  in  Dayton  v.  Drainage  Comrs.  128 
111.  271,  21  N.  E.  198  (and  quoted  with 
approval  in  Lambert  v.  Alcorn,  supra) : 
"The  rule  undoubtedly  is  that  the  owner  of 
a  higher  tract  of  land  has  the  right  to  have 
the  surface  water  falling  or  naturally  com- 
ing upon  his  premises  by  rains  or  melting 
snow  pass  off  through  the  natural  drains 
upon  or  over  the  lower  or  servient  lands 
next  adjoining;  and  the  owner  of  the  domi- 
nant heritage  has  the  right,  by  ditches  and 
drains,  to  drain  his  own  land  into  the  chan- 
nels which  nature  has  provided,  even  if  the 
quantity  of  water  in  that  way  thrown  upon 
the  next  adjoining  lower  lands  is  thereby 
increased,  but  the  owner  of  the  higher 
lands  has  no  right  to  open  or  remove  natu- 
ral barriers,  and  let  on  to  such  lower  lands 
waters  which  would  not  otherwise  naturally 
flow  in  that  direction." 

This  right  of  the  owner  of  the  higher  land 
to  hasten  and  incidentally  increase  the 
drainage  through  natural  depressions  or 
drain  ways  is  most  frequently  applied  where 
the  purpose  is  the  improvement  of  agricul- 
ture; but  the  right  to  hasten  the  drainage 
in  this  manner  has  also  been  upheld  for 
the  purpose  of  benefiting  a  railroad  right 
of  way.  Jenkins  v.  Wilmington  &  W.  R. 
Co.  110  N.  C.  438,  15  S.  E.  193;  Staton 
V.  Norfolk  &  C.  R.  Co.  Ill  N.  C.  278,  17 
L.R.A.  838,  16  S.  E.  181;  Missouri,  K.  & 
T.  R.  Co.  V.  Bishop  (Tex.  Civ.  App.)  34 
S.  W.  323. 

And  the  doctrine  was  applied  in  favor 
of  a  street  railway  company  in  Whitney  v. 
Willamette  Bridge  R.  Co.  23  Or.  188,  31 
Pac.  472.     But  see  Frisbie  v.  Cowen,  infra. 

So,  the  doctrine  applies  in  favor  of  a 
municipal  corporation  for  the  purpose  of 
carrying  off  surface  water,  but  not  for  pur- 
poses of  sewerage.  Robb  v.  LaG  range,  158 
111.  21,  42  N.  E.  77.  The  latter  branch 
of  the  proposition  is  supported  by  Van  Rens- 
selaer V.  Albany,  15  Abb.  N.  C.  467. 

As  subsequently  shown,  there  is  some  con- 
flict as  to  whether  this  doctrine  permits 
the  drainage  of  ponds;  but  it  is  clear  that 
the  mere  fact  that,  because  of  the  drainage, 
some  stagnant  water  disappears,  will  not 
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render  the  drainage  unlawful.  Peck  v..  Her- 
rington,  109  111.  611,60  Am.  Rep.  627;  Lam- 
bert V.  Alcorn,  144  111.  313,  21  L.R.A.  611, 
33  N.  E.  63. 

In  the  exercise  of  this  right  to  hasten  the 
flow  of  surface  water  along  natural  depres- 
sions or  drain  ways,  the  owner  of  upper 
land  may  construct  ditches  and  underground 
drains  so  long  as  he  does  not  divert  water 
from  its  natural  flow.  Lambert  v.  Alcorn; 
Peck  v.  Herrington  and  Robb  v.  La  Grange, 
— supra;  Helm  v.  Richmond,  72  111.  App. 
516;  Bickel  v.  Martin,  116  111.  App.  367; 
Vannest  v.  Fleming,  79  Iowa,  638,  8  L.R.A. 
277,  18  Am.  St.  Rep.  387,  44  N.  W.  906; 
Sheker  v.  Machovec  (Iowa)  110  N.  W. 
1055;  Dorr  v.  Simmerson,  127  Iowa,  551, 
103  N.  W.  806;  Hull  v.  Harker,  130  Iowa, 
190,  106  N.  W.  629;  Meixell  v.  Morgan,  149 
Pa.  416,  34  Am.  St.  Rep.  614,  24  Atl.  216. 

So  the  owner  of  the  lower  land  cannot 
complain  of  the  plowing  of  blind  furrows  on 
the  higher  land  along  the  course  of  a  natu- 
ral depression  or  drain  way,  or  of  the  leav- 
ing of  an  opening  or  culvert  in  a  wall  for 
the  passage  of  the  water,  although  the  re- 
sult is  that  the  water  is  contracted  to  a 
smaller  compass,  and  discharged  with  slight- 
ly increased  velocity.  Peck  v.  Goodberlett, 
109  N.  Y.  180,  16  N.  E.  350.  The  court 
in  this  case,  however,  commented  on  the 
fact  that  there  was  no  substantial  damage 
to  the  lower  proprietor. 

And  in  Daum  v.  Cooper,  103  111.  App.  4, 
it  was  said,  in  effect,  that  the  manner  in 
which  one  conducts  surface  water  over  his 
land  before  it  reaches  another's  land  is  a 
matter  of  no  concern  to  the  latter  so  long 
as  it  reaches  his  land  in  the  same  course 
in  which  in  a  state  of  nature,  it  was  accus- 
tomed to  flow. 

But  in  Templeton  v.  Voshloe,  72  Ind.  134, 
37  Am.  Rep.  150,  it  was  held  that  the  right 
of  an  owner  of  an  upper  field  to  make  drains 
on  his  own  land  is  restricted  to  such  as  are 
required  by  good  husbandry  and  the  proper 
improvement  of  the  surface,  and  as  may  be 
discharged  in  the  natural  channels  without, 
inflicting  palpable  and  unnecessary  injury 
on  the  lower  field  of  an  adjacent  owner. 

And  the  right  thus  to  ditch  higher  landa 
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and  force  than  before,  and  has  thereby  ren- 
dered about  4  or  5  acres  of  the  plaintiff's 
land  too  wet  for  ordinary  use  as  agricul- 
tural land,  and  of  less  value  than  formerly, 
and,  in  the  year  1904,  caused  a  washout  up- 
on the  lands  of  the  plaintiff  of  about  45 
feet  in  length  by  7  feet  in  width,  and  8 
feet  in  depth.  Upon  these  facts,  the  court 
below  held  that  the  ancient  ditch  extending 
from  the  sink  hole  or  depression  on  defend- 
ant's land  to  a  point  on  defendant's  land 
about  150  feet  from  the  common  boundary 
should  be  allowed  to  be  and  remain  as  it 
was,  apparently  upon  the  ground  that  this 
outlet  had  been  maintained  more  than  twen- 
ty years  prior  to  the  commencement  of  the 
•  action.  That  ruling  is  not  excepted  to,  and 
is  not  before  us  for  review.    But  the  court 


decreed  on  these  facts  that  the  plaintiff  re- 
cover $100,  and  that  the  defendant  be  or- 
dered to  close  and  fill  up  the  extension  of 
ditch  above  described,  made  by  him  in  May, 
1904,  and  thereafter  to  keep  the  same  closed. 
We  have  considered  the  cases  (Pettigrew 
v.  Evansville,  26  Wis.  223,  3  Am.  Rep.  60; 
Hoyt  V.  Hudson,  27  Wis.  666,  9  Am.  Rep. 
473;  Fryer  v.  Warne,  29  Wis.  511;  O'Connor 
V.  Fond  du  Lac,  A.  &  P.  R.  Co.  62  Wis.  626, 
38  Am.  Rep.  763,  9  N.  W.  287;  Heth  v.  Fond 
du  Lac,  63  Wis.  228,  63  Am.  Rep.  279,  23 
N.  W.  495;  Waters  v.  Bay  View,  61  Wis. 
642,  21  N.  W.  811;  Champion  v.  Crandon,  84 
Wis.  405,  19  L.R.A.  856,  64  N.  W.  776; 
Wendlandt  v.  Cavanaugh,  85  Wis.  266,  66 
N.  W.  408;  Schuster  v.  Albrecht,  98  Wis. 
241,  67  Am.  St.  Rep.  804,  73  N.  W.  990; 


80  as  to  drain  them  through  natural  de- 
pressions or  drain  ways  is  declared  in 
Hughes  ▼.  Anderson,  68  Ala.  280,  44  Am. 
Rep.  147,  to  be  subject  to  the  condition  that 
it  is  done  with  prudent  regard  to  the  wel- 
fare of  the  owner  of  the  lower  land,  the 
question  of  the  respective  rights  of  the  par- 
ties to  be  determined  with  proper  reference 
to  the  value  and  necessity  of  the  improve- 
ment to  the  superior  heritage,  contrasted 
with  the  injury  to  the  inferior. 

As  shown  in  the  above  quotation  from 
Dayton  v.  Drainage  Comrs.  supra,  the  rule 
under  discussion  which  permits  the  hasten- 
ing of  the  flow  of  water  along  natural  chan- 
nels does  not  permit  the  opening  or  removal 
of  natural  barriers  so  as  to  drain  off  surface 
water  which  would  not  otherwise  naturally 
flow  in  that  direction. 

This  limitation  of  the  rule  is  also  applied, 
or  at  least  recognized,  in  the  following  cases : 
Humphreys   v.   Moulton,    1   Cal.  App.   267, 

81  Pac.  1085;  Mellor  v.  Pilgrim,  7  111.  App. 
306;  Crossville  v.  Stuart,  77  III.  App.  613; 
Stinson  v.  Fishel,  93  Iowa,  656,  61  N.  W. 
1063;  Geneser  v.  Healy,  124  Iowa,  310,  100 
N.  W.  66;  Dorr  v.  Siramerson,  127  Iowa, 
551,  103  N.  W.  806;  Finkbinder  v.  Ernst, 
126  Mich.  565,  85  N.  W.  1127;  Delahous- 
saye  v.  Judice,  13  La.  Ann.  687,  71  Am. 
Dec.  621;  Barrow  v.  Landry,  15  La.  Ann. 
681,  77  Am.  Dec.  199;  Jeffers  v.  Jeffers,  107 
N.  Y.  650,  14  N.  E.  316;  Dill  v.  Oglesbee, 
5  Ohio  N.  P.  271;  Martin  v.  Riddle,  26 
Pa.  416;  Rhoads  v.  Davidheiser,  133  Pa. 
226,  19  Am.  St.  Rep.  630,  19  Atl.  400; 
Meixell  v.  Morgan,  149  Pa.  416,  34  Am.  St. 
Rep.  614,  24  Atl.  216. 

So,  a  railroad  company  has  no  right  to 
utilize  a  gulley  or  depression  for  the  pur- 
pose of  carrying  off  surface  water  collected 
from  points  beyond  the  natural  drainage 
district  of  such  gulley  or  depression.  Fris- 
bie  v.  Cowen,  18  App.  D.  C.  381. 

Ponds  and  marshes. 

The  general  rule,  which  obtains  in  the  ab- 
sence of  statutory,  contractual,  or  pre- 
scriptive rights,  that  water  collecting  in 
ponds,  marshes,  or  sloughs,  cannot  be 
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drained  upon  the  lower  land  of  other 
owners  to  the  substantial  detriment  of 
the  latter,  has  been  frequently  applied 
to  ponds,  marshes,  or  sloughs  fed  from 
surface  water.  See  Crabtree  v.  Baker, 
76  Ala.  91,  51  Am.  Rep.  424;  Hicks  v. 
Silliman,  93  111.  255;  Gregory  v.  Bush,  64 
Mich.  37,  8  Am.  St.  Rep.  797,  31  N.  W.  90; 
Yerex  v.  Eineder,  86  Mich.  24,  24  Am.  St. 
Rep.  113,  48  N.  W.  875;  Cranson  v.  Snyder, 
137  Mich.  340,  100  N.  W.  674;  Page  v. 
Huckins,  150  Mich.  103,  113  N.  W.  677; 
Jordan  v.  St.  Paul,  M.  &  M.  R.  Co.  42  Minn. 
172,  6  L.R.A.  573,  43  N.  W.  849;  Davis  v. 
Londgreen,  8  Neb.  43;  Vernum  v.  Wheeler, 
35  Hun,  53;  Inman  v.  Tripp,  11  R.  I.  520, 
23  Am.  Rep.  620;  Cain  v.  South  Bound  R. 
Co.  62  S.  C.  25,  39  S.  E.  792;  Brandenberg 
V.  Zeigler,  62  S.  C.  18,  65  L.R.A.  414,  89 
Am.  St.  Rep.  887,  39  S.  E.  790;  Pettigrew 
V.  Evansville,  25  Wis.  223,  3  Am.  Rep.  60; 
Wendlandt  v.  Cavanaugh,  85  Wis.  256,  65 
N.  W.  408;  Schuster  v.  Albrecht,  98  Wis. 
241,  67  Am.  St.  Rep.  804,  73  N.  W.  990; 
Nicolai  v.  Wilkins,  104  Wis.  580,  80  N.  W. 
939. 

The  foregoing  cases,  however,  did  not  pre- 
sent the  question  as  to  the  right  to  cut 
through  natural  harriers  or  construct  arti- 
ficial ditches  for  the  purpose  of  drawing  off 
the  water  from  such  ponds,  marshes,  or 
sloughs  through  natural  depressions  or  ra- 
vines in  the  direction  of  the  natural  flow 
of  the  water. 

It  has  been  frequently  held,  howi-ver,  that 
such  ponds,  marshes,  or  sloughs  cannot,  by 
cutting  through  natural  barriers  or  digging 
artificial  ditches,  be  drained  into  natural 
ravines  or  depressions  where  the  drainage 
or  flow  of  the  water  in  a  natural  state  is 
in  another  direction.  Anderson  v.  Hender- 
son, 124  111.  164,  16  N.  E.  232;  Bischmann 
V.  Boehl,  30  111.  App.  455;  Dayton  v.  Drain- 
age Comrs.  128  111.  271,  21  N.  E.  198;  Nye 
V.  Kahlow,  98  Minn.  81,  107  N.  W.  733; 
Erhard  v.  Wagner,  104  Minn.  258,  116  N. 
W.  577 :  Foot  v.  Bronson,  4  Lans.  47 ;  Jacob- 
son  V.  Van  Boening,  48  Neb.  80,  32  L.R.A. 
229,  58  Am.  St.  Rep.  684,  66  N:  W.  993. 

In  Ludeling  v.  Stubbs,  34  La.  Ann.  935, 
it  was  held  that  a  pond  having  no  natural 
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Nicolai  v.  Wilkhis,  104  Wis.  580,  80  N.  W. 
939;  Wilkins  v.  Nicolai,  99  Wis.  178,  74 
N.  W.  103;  Clauson  v.  Chicago  &  N.  W. 
R.  Co.  106  Wis.  308,  82  N.  W.  140;  Johnson 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  80  Wis. 
C41,  14  L.R.A.  496,  27  Am.  St.  Rep.  76,  50 
N.  VV.  771;  Connell  v.  Stark,  108  Wis.  92, 
83  N.  W.  1092;  Shaw  v.  Ward,  131  Wis. 
646,  111  N.  W.  671),  and  do  here  determine 
that,  where  the  upper  proprietor  does  no 
more  than  collect  in  a  ditch,  which  ditch 
follows  the  course  of  the  usual  flow  of  sur- 
face water,  the  surface  water  which  formerly 
took  the  same  course  toward  the  land  of  th^ 
lower  adjacent  proprietor,  and  causes  to  pass 
through  this  ditch  the  surface  water  which 
formerly  took  the  same  course  but  spread 
out  over  the  surface,  he  has  committed  no 
actionable  legal  wrong  of  which  the  lower 
proprietor  can  complain,  or  upon  which  such 
lower  proprietor  can  maintain  an  action. 
In  other  words,   causing  surface   water  to 


flow  in  its  natural  direction  through  tt  ditch 
on  one's  own  land,  instead  of  over  the  sur- 
face or  by  percolation  as  formerly,  where 
no  new  watershed  is  tapped  by  said  ditch 
and  no  addition  to  the  former  volume  of 
surface  water  is  caused  thereby,  except  the 
mere  carrying  in  a  ditch  what  formerly 
reached  the  same  point  on  defendant's  land 
over  a  wider  surface  by  percolation  through 
the  soil,  or  by  flowing  over  such  wider  sur- 
face, is  not,  when  not  negligently  done,  a 
wrongful  or  unlawful  act.  It  follows  that, 
upon  the  findings  of  fact  of  the  court  below, 
the  conclusion  of  law  should  have  been  that 
the  defendant  was  entitled  to  judgment  dis- 
missing the  complaint  and  judgment  accord- 
ingly. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  for  the  defendant 
dismissing  the  plaintifl^s  complaint. 


outlet  cannot  be  lawfully  drained  by  arti- 
ficial means  into  a  natural  slough  or  "bayou" 
through  which  it  runs  onto  the  lower  land 
of  an  adjoining  proprietor. 

And  in  Butler  v.  Peck,  16  Ohio  St.  334, 
88  Am.  Dec.  452,  it  was  distinctly  held  that 
the  owner  of  land  having  upon  it  a  marshy 
sink  or  basin  of  water  cannot  lawfully  pierce 
the  rim  so  as  to  draw  off  water  which  other- 
wise would  h^ve  no  outlet,  into  a  natural 
swale  or  depression  through  which  it  finds 
its  way  onto  lower  land;  and  that  the  re- 
sult is  not  affected  by  the  fact  that  in  times 
of  high  water  a  portion  of  the  waters  of  the 
basin  would  overflow  its  rim  and  find  its 
way  through  the  swale  upon  the  lower  land. 

The  tendency  of  the  later  cases,  however, 
is  to  permit  the  piercing  of  a  natural  bar- 
rier so  as  to  permit  the  water  from  such  a 
pond,  marsh,  or  slough  to  run  off  through  a 
natural  depression  or  ravine,  or  to  suffer 
the  deepening  of  the  natural  outlet,  so  long 
as  the  water  is  not  diverted  from  its  natural 
course. 

Thus,  it  was  held  in  Shcehan  v.  Flynn,  69 
Minn.  436,  26  L.R.A.  632,  61  N.  W.  462, 
that  the  owner  of  land  upon  which  there 
was  a  depression  covering  about  20  acres,  in 
which,  during  the  wet  season,  water  ac- 
cumulated, and  stood  until  it  had  evap- 
orated or  been  absorbed  by  the  soil,  might 
drain  the  same  by  connecting  it,  by  an  artifi- 
cial ditch  96  rods  long,  with  the  head  of  a 
ravine  which  crossed  other  ground  and  emp- 
tied into  a  lake,  notwithstanding  that  at 
times  the  water  in  the  lake  was  thereby 
raised  so  as  to  cover  an  acre  or  two  of  an- 
other person's  land  which  would  not  other- 
wise be  submerged.  The  court  emphasized 
the  fact  that  the  method  of  drainage  adopted 
was  the  only  available  one,  and  that  the  con- 
sequent injury  to  others  as  compared  to  the 
benefit  to  be  derived  from  the  improvement 
was  not  so  great  as  to  make  it  unreasonable. 

In  the  last  case  the  court  called  attention 
to  the  fact  that  the  so-called  pond  or  lake 
19  L.R.A.(N.S.) 


was  merely  a  large  marsh  in  which  surface 
water  collected  at  certain  seasons  of  th 
year  and  mostly  disappeared  at  others,  and 
intimated  that  the  rule  might  not  apply  to 
all  lakes  or  ponds  fed  by  surface  waters; 
and  the  cftse  of  Krupke  v.  Stockard,  103 
Minn.  349,  115  N.  W.  176,  was  taken  out  of 
the  rule  upon  the  express  ground  that, 
though  the  pond  or  slough  in  that  case  was 
maintained  solely  by  the  accumulation  of 
surface  water,  it  was  of  a  permanent  charac- 
ter, and,  hence  the  water  therein  had  lost 
its  character  as  surface  water. 

The  doctrine  of  Sheehan  v.  Flynn  was  ap-  ^ 
plied  in  Gilfillan  v.  Schmidt,  64  Minn.  29, 
31  L.R.A.  547,  58  Am.  St.  Rep.  515.  66  N. 
W.  126,  by  holding  that  the  owner  of  land 
upon  which  there  was  a  pond  or  marsh  hav- 
ing a  natural  outlet,  whence  in  wet  seasons 
its  waters  flowed  through  a  fairly  well-de- 
fined channel  or  water  way  across  another's 
land,  was  entitled  to  deepen  the  natural 
outlet  on  his  own  land,  although  the  result 
was  to  drain  off  waters  from  the  pond  or 
marsh  which  otherwise  would  not  escape,  but 
remain  stagnant  until  evaporated  or  ab- 
sorbed; and  that  he  was  not  liable  for 
damages  to  the  other  party's  land  by  the 
overflow  of  the  water  from  such  outlet  at  a 
time  of  a  very  heavy  rainfall,  even  assuming 
that  the  overflow  was  caused  by  the  deepen- 
ing of  the  natural  outlet,  and  the  consequent 
increase  of  the  drainage.  Start,  Ch.  J.,  and 
Buck,  J.,  concurred  in  the  decision  upon  the 
ground  that  the  evidence  failed  to  show 
that  the  deepening  of  the  ditch  was  the 
proximate  cause  of  the  overflow  which  in- 
jured the  plaintiff's  land,  and  dissented  from 
so  much  of  the  opinion  as  approved  of  the 
doctrine  of  Sheehan  v.  Flynn. 

So,  the  owner  of  land  upon  which  there  is 
a  pond  in  which  is  collected  the  surface 
water  from  rains  and  melting  snow  may, 
when  good  husbandry  requires,  drain  the 
same  by  an  artificial  drain  constructed  upon 
his  own  land,  whereby  the  water  is  thrown 
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into  the  same  outlet  or  natural  drain  it 
vas  accustomed  to  take  before  when  the 
pond  was  full,  notwithstanding  that  the  flow 
of  water  over  a  servient  tract  of  land  may 
therebv  be  increased.  Peck  v.  Herrington, 
109  111.  611,  60  Am.  Rep.  627;  Highway 
Comrs.  V.  Wbitsitt,  15  111.  App.  318. 

In  Graham  v.  Keene,  143  111.  425,  32  N. 
E.  180,  it  was  held  the  public,  represented 
by  the  highway  commissioners,  had  a  right 
to  have  the  surface  water  falling  or  coming 
naturally  upon  the  highway  pass  off  the 
same  through  the  natural  and  usual  channel 
or  outlet,  and  to  construct  ditches  or  drains 
for  the  purpose  of  conducting  the  surface 
water,  and  the  water  in  a  pond  on  the  high- 
vay,  into  such  natural  and  usual  channel 
or  outlet,  even  if  the  water  carried  upon  the 
lower  lands  was  thereby  increased ;  but  that 
they  had  no  right  to  cut  through  a  natural 
ridge  so  as  to  drain  the  water  of  a  pond 
into  a  channel  which  was  not  its  natural 
outlet. 

The  owner  of  higher  land  has  a  legal 
right  to  rid  his  lands  of  surface  water  as  it 
eomes  thereon  from  any  source,  by  permit- 
ting or  causing  the  same,  by  such  means  as 
may  be  reasonably  necessary,  to  flow  in  the 
natural  course  of  drainage  to  and  onto  ad- 
joining lands,  though  the  same  may,  by 
natural,  or  by  artificial,  means  for  which 
he  is  not  responsible,  reach  and  spread  out 
over  another's  lands.  Shaw  v.  Ward,  131 
Wis.  646,  111  N.  W.  671,  11  A.  &  E.  Ann. 
Cas.  1139.  The  court  said:  "No  reason 
is  perceived  why  respondents  could  not 
rightfully  have  filled  up  the  depression  on 
their  lands,  preventing  the  water  from  ac- 
cumulating thereon  and  causing  it  to  pass 
on  to  the  east  and  reach  appellants'  lands 
by  way  of  the  ditch,  or  to  have  at  any  time 
opened  the  basin  into  the  draw,  or  a  ditch 
if  necessary,  to^  the  east,  and  emptied  the 
reservoir,  being  responsible,  if  at  all,  for 
the  damages  thus  caused  to  others,  but  not 
for  damages  caused  by  the  improvement 
preventing  surface  water  from  subsequently 
being  retained  on  their  lands,  or,  at  a  time 
when  the  pond  had  disappeared  by  evapora- 
tion and  absorption,  have  opened  the  basin 
towards  the  natural  draw  so  as  to  prevent  a 
future  accumulation." 

So,  an  owner  of  land  has  the  right,  in  the 
interests  of  good  husbandry,  to  drain  ponds 
or  basins  thereoik  of  a  temporary  character 
and  which  have  no  natural  outlet  or  course 
of  flow,  by  discharging  the  waters  thereof 
by  means  of  an  artificial  channel  into  a 
natural  surface-water  drain  on  his  own 
property,  and  through  such  drain  over  the 
lands  of  another  proprietor  in  the  general 
course  of  drainage  in  that  locality,  even 
though  the  flow  in  such  natural  drain  is 
thereby  increased  over  the  lower  estate ;  pro- 
vided this  is  done  in  a  reasonable  and  care- 
ful manner  and  without  negligence.  Aldritt 
▼.  Fleischauer,  74  Neb.  66,  70  L.R.A.  301,  103 
N.  W.  1084;  Todd  v.  York  County,  72  Neb. 
207.  66  L.R.A.  661,  100  N.  W.  299;  Arthur 
V.  Glover  (Neb.)  118  N.  W.  111. 

Upon  the  first  appeal,  in  Sheker  v.  Macho- 
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vec  (Iowa)  110  N.  W.  1055,  the  court  de- 
clared that  the  owner  of  land  upon  which 
there  is  a  pond  or  swale  has  the  right  to 
conduct  tlie  water  therefrom  into  natural 
drainage  channels,  and  through  such  chan- 
nels to  cast  it  upon  the  lower  land;  pro- 
vided that  the  water  so  thrown  upon  the 
lower  land  is  not  materially  and  unduiy  in- 
creased to  the  injury  of  the  owner  thereof. 
But,  upon  a  subsequent  appeal  in  this  case 
(116  N.  W.  1042)  the  jury  having  found  that 
the  drain  was  not  in  the  general  course  of 
natural  drainage,  the  defendant  was  held  li- 
able. The  court  pointed  out  that  the  rule 
that,  to  sustain  a  recovery  by  the  owner  of 
the  lower  land,  the  flow  must  have  been  sub- 
stantially increased,  was  conflned  to  cases 
where  the  drainage  was  in  the  natural  course 
of  drainage. 

The  bed  of  a  pond  and  sink  hole  may  be 
filled  up  so  as  to  prevent  the  water  from  ac- 
cumulating in  them,  although  the  result  is 
to  hasten  the  flow  along  its  natural  course. 
Gregory  v.  Bush,  64  Mich.  37,  8  Am.  St. 
Rep.  797,  31  N.  W.  90;  Yerex  v.  Eineder,  86 
Mich.  24,  24  Am.  St.  Rep.  113,  48  N.  W.. 
876;  Osten  v.  Jerome,  93  Mich.  196,  53  N. 
W.  7;  Launstein  v.  Launstein,  150  Mich. 
624,  121  Am.  St.  Rep.  635,  114  N.  W.  3H3. 

An  upper  owner  will  not  be  enjoined  from 
cutting  ditches  to  drain  sloughs  upon  his 
land  through  a  swale  onto  lower  land,  if, 
because  of  the  ditches,  the  absorptive  power 
of  the  land  will  be  so  much  increased  that 
the  quantity  of  water  flowing  through  the 
swale  will  not  be  greater  than  bofofe. 
Cooper  V.  Bartholomew  (Iowa)  76  N.  W. 
1134. 


WISCONSIN  SUPREME  COURT. 

JACOB  DORNER  et  al.,  Appts., 

V. 

SCHOOL   DISTRICT  NO.    5   IN  LUXEM- 
BURG TOWNSHIP  et  al.,  Respts. 

(_  Wis.  —,  118  N.  W.  353.) 

School  —  misappropriation    of    funds  — 
reimbursement. 

1.  Taxpayers  of  a  school  district  who,  for 
a  long  series  of  years,  permit  the  school 
moneys  to  be  expended  in  sectarian  instruc- 
tion in  the  schools,  will  not  be  permitted 
to  maintain  a  suit  to  compel  reimbursement 
to  the  district  by  the  school'  officers  and  the 
recipients,  of  the  money  so  expended. 
Same  —  lease  —  injunction. 

2.  A  school  district  having  power  to  rent 
a  building  for  school  purposes  will  not  bs 
enjoined   from   maintaining  a   school   in   a 


Case  Note,  —  Right  to  recover  hacJc 
public  money  appropriated  to  aeo' 
tartan  institution, 

A  search  of  the  authorities  reveals  but 
one  other  case,  Atchison.  T.  &  S.  F.  R.  Co. 
V.   Atchison,   47    Kan.   712,   28   Pac.    1000, 
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parochial  school  building,  where  a  building 
owned  by  it  is  wholly  inadequate  to  its 
needs. 

(November  27,  1098.) 

APPEAL  by  complainants  from  a  judg- 
ment of  the  Circuit  Court  for  Brown 
County  in  defendants'  favor  in  a  suit  to 
enjoin  the  maintemnce  of  a  sectarian  school 
and  to  compel  a  restoration  of  moneys  ex- 
pended for  that  purpose.    Affinped. 

Statement  by  "Dodge,  J.: 

The  defendant  school  district,  for  a  period 
of  about  twenty  years,  rented  from  the  de- 
fendant congregation  of  the  Immaculate 
Conception,  a  Roman  Catholic  church  cor- 
poration, certain  rooms  in  its  school  build- 
ing, and  expended  the  school  moneys  of  the 
district  in  paying  teachers  to  conduct  schools 
therein,  and  also  paid  certain  small  amounts 
for  fuel,  cleaning,  and  the  like.  The  build- 
ing had  been  erected  for  the  purposes  of  a 
parochial  school  by  said  church  corpora- 
tion, and  the  rest  of  the  rooms  therein  not 
rented  by  the  district  were  used  to  main- 
tain the  parochial  school,  and  the  public 
school  conducted  in  the  rooms  rented  by  the 
school  district  was  characterized  by  certain 
religious  ceremonies,  in  that  certain  dis- 
tinctive prayers  of  the  Catholic  Church  were 
said  at  intervals  throughout  the  school  day, 
church  hymns  were  sung,  and  the  teachers 
were  nuns  specially  designated  to  the  serv- 
ice by  the  superior  of  a  Catholic  sister- 
hood to  which  they  belonged.  In  addition, 
the  scholars,  prior  to  school  hours,  quite 
uniformly  attended  distinctively  religious 
teaching  in  the  adjoining  church,  and  the 
school  was  suspended  to  enable  their  attend- 
ance upon  weddings  and  funerals  in  the 
church.  The  pupils  were  all  children  of 
Catholic  parents,  members  of  the  church 
congregation,  with  occasional  exceptions  of 
one  or  two  at  various  times  during  said 
twenty  years.  The  plaintiffs,  members  of 
the  congregation,  but  also  residents  and  tax- 
payers of  the  district,  on  behalf  of  them- 
selves and  others  similarly  situated,  brought 
this  action  to  enjoin  the  school  board  and 
district  from  persisting  in  maintaining  the 
public  school  of  the  district  in  such  manner 
and  from  paying  out  any  moneys  of  the  dis- 


trict for  such  purposes,  and  also  to  recover 
in  behalf  of  th^  district  all  sums  paid  for 
maintenance  of  such  school  from  the  said 
church  corporation  and  from  the  members  of 
the  Mhool  board  who  had  joined  in  payings 
it  out.  The  trial  court  found  that  the  school 
so  conducted  had  at  all  times  been  per- 
vaded and  characterized  by  sectarian  in- 
struction contrary  to  law,  and  granted  in- 
junction against  continued  maintenance 
thereof,  but  held  that  it  was  within  the 
power  of  the  school  district  and  board  to 
rent  rooms  as  they  deemed  wise  for  the 
maintenance  of  a  distinctively  public  school 
and  therefore  refused  to  enjoin  the  main- 
tenance thereof  in  the  parochial  school 
building.  With  regard  to  the  moneys  ex- 
pended prior  to  the  commencement  of  the 
suit,  he  held  that  the  plaintiffs  and  all  mem- 
bers of  the  school  district  had  at  all  times 
had  full  knowledge,  both  before  and  imme- 
diately after  the  fact,  of  the  manner  in 
which  the  school  was  conducted,  and  of  the 
expenditure  of  the  school -district  moneys 
for  the  purposes  aforesaid,  and  that,  having 
made  no  objection,  they  were  guilty  of 
laches  such  as  to  warrant  the  court  in  de- 
nying the  prayer  for  the  repayment  of  mon- 
eys expended  for  services  rendered  in  good 
faith  and  with  the  tacit  approval  and  ac- 
quiescence of  all  interested  parties.  The 
plaintiffs  appeal  from  those  parts  of  the 
judgment  which  deny  injunction  against 
maintenance  of  a  public  school  in  the  pa- 
rochial school  building,  and  deny  recovery 
from  the  church  corporation  and  from  the 
members  of  the  school  board  of  the  moneys 
paid  out  for  teachers'  salaries  and  other 
expenses  of  the  school  maintained  hereto- 
fore. 

Messrs.  Gady,  Strehlow,  St  Jaseph,  for 

appellants : 

Taxpayers  may  maintain  an  action  under 
proper  circumstances  to  compel  public  of- 
ficials and  third  parties  to  repay  into  the 
public  treasury  money  paid,  out  illegally. 

Frederick  v.  Douglas  County,  96  Wis. 
411,  71  N.  W.  798;  Webster  v.  Douglas 
County,  102  Wis.  181,  72  Am.  St.  Rep.  870, 
77  N.  W.  885,  78  N.  W.  451;  Northern 
Trust  Co.  V.  Snyder,  113  Wis.  510,  90  Am. 
St.  Rep.  867,  89  N.  W.  460;  Chippewa  Bridge 


which  at  all  resembles  the  foregoing  case; 
but  the  facts  clearly  distinguish  it.  Here 
a  recovery  was  allowed;  but  the  action  was 
brought  by  a  taxpayer  in  his  own  behalf  to 
recover  back  taxes  paid  for  the  support  of 
a  sectarian  institution,  while  in  Dobner 
v.  School  Dist.  No.  5  the  action  was 
brought  by  taxpayers  of  a  •  school  district 
for  the  benefit  of  the  district.  In  the  for- 
mer case  the  decision  would  turn  generally 
upon  the  principles  of  recovery  of  errone- 
19  L.R.A.(N.S.) 


ous  taxes,  while  in  the  Dorner  Cask  it 
would  appear  that  other  principles  would 
apply. 

Upon  the  general  question  of  public  aid 
to  sectarian  institutions,  see  note  to  Dakota 
Synod  v.  State,  14  L.R.A.  418. 

Upon  the  question  of  religious  exercisns 
or  instruction  in  public  schools,  see  case 
note  to  Church  v.  Bullock,  16  L.R.A. (N.S.) 
860. 
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Co.  ▼.  Durand,  122  Wis.  85,  106  Am.  St. 
l^p.  931,  90  N.  W.  603;  Land,  Log,  k  Lum- 
ber Co.  T.  Mclntyre,  100  Wis.  245,  69  Am. 
St.  Rep.  915,  76  N.  W.  964;  Quaw  v.  Paff, 
98  Wis.  687,  74  N.  W.  369;  1  Dill.  Mun. 
Corp.  4th  ed.  §  548 ;  Goshen  Twp.  v.  Spring- 
field, Mt.  V.  &  P.  R.  Co.  12  Ohio  St.  624, 
SO  Am.  Dec.  386 ;  25  Am.  &  Eng.  Enc.  Law, 
p.  8;  Collins  v.  Henderson,  11  Bush,  74; 
Xevil  V.  Cliflford,  63  Wis.  435,  24  N.  W.  65; 
Beach,  Modem  Law  of  Eq.  Jur.  §  19. 

The  school  board  should  be  restrained 
from  holding  a  common  public  school  in  the 
parochial  school  building. 

1  Dill.  Mun.  Corp.  §§  22-25;  Frederick  v. 
Douglas  County,  96  Wis.  417,  71  N.  W. 
70S:  School  Dist.  No.  3  v.  Macloon,  4  Wis. 
70;  Stroud  v.  Stevens  Point,  37  Wis.  367; 
28  Cyc.  Law  &  Proc.  pp.  128-132. 

Messrs.  Wl^rman,  Martin,  &  Martin, 
for  respondents: 

The  building  belonging  to  the  district 
could  not  accommodate  the  pupils  of  school 
age,  and  the  board  was  free  to  provide  and 
pay  for  the  secular  education  required  by 
law. 

Millard  ▼.  Board  of  Education,  121  111. 
297,  10  N.  E.  669. 

The  use  of  the  parochial  building  did  not 
make  the  school  a  sectarian  one. 

Rogers  v.  School  Dist.  No.  2,  1  N. 
B.  Eq.  266;  Hackett  v.  Brooksville  Graded 
School  Dist.  120  Ky.  608,  69  L.R.A.  502, 
117  Am.  St.  Rep.  599,  87  S.  W.  792,  9  A.  A 
E.  Ann.  Gas.  36;  Pfeiffer  v.  Board  of  Edu- 
cation, 118  Mich.  560,  42  L.R.A.  536,  77 
X.  W.  250;  Moore  v.  Monroe,  64  Iowa,  367, 
52  Am.  Rep.  444,  20  N.  W.  475;  Billard  v. 
Board  of  Education,  69  Kan.  53,  66  L.R.A. 
166,  105  Am.  St.  Rep.  148,  76  Pac.  422,  2 
A.  &  E.  Ann.  Cas.  521;  O'Connor  v.  Hen- 
drick,  184  N.  Y.  421,  7  L.R.A.(N.S.)  402, 
77  N.  E.  612,  6  A.  &  E.  Ann.  Cas.  432;  Hy- 
wng  V.  School  Dist.  164  Pa.  629,  26  L.R.A. 
203,  44  Am.  St.  Rep.  632,  30  Atl.  482. 

Bod^e,  J.,  delivered  the  opinion  of  the 
court: 

But  two  questions  arise  upon  this  appeal, 
and  they  rather  narrow  ones.  The  very 
important  questions  as  to  what  acts  may 
constitute  the  giving  or  allowing  sectarian 
instruction  such  as  is  prohibited  in  pub- 
lic schools  by  article  10,  §3,  Wis.  Const, 
and  whether  the  acts  done  in  the  instant 
case  are  within  that  inhibition,  are  treated 
in  an  able  and  exhaustive  opinion  by  the 
trial  court,  but  are  not  presented  by  the  ap- 
peal. We  are  therefore  to  start,  with  the 
fact  that  for  nearly  twenty  years  the  school 
officers  have  annually  paid  school -district 
moneys  for  support  of  a  school  where  sec- 
tarian instruction  was  permitted.  The  ques- 
tion whether  such  payments  were  so  unlaw- 
19  L.ILA.(N.S.) 


ful  that  the  school  district,  as  a  corpora-, 
tion,  might  maintain  an  action  at  law  to 
recover  them  back  from  the  recipients,  or 
for  damages  against  the  district  oflicers 
and  their  confederates  for  dissipating  the 
school  funds,  was  not  decided,  but  affirma- 
tive answer  was  hypothetica^ly  assumed  by 
the  trial  court,  as  also  that  the  district 
will  not  bring  any  such  action.  The  right 
of  a  member  of  a  corporation  to  invoke  the 
interference  of  a  court  of  equity  to  prac- 
tically coerce  the  reluctant  corporation  to 
enforce  its  legal  rights  against  its  officers 
and  their  confederates  is  abundantly  estab- 
lished by  our  decisions.  Frederick  v.  Doug- 
las County,  96  Wis.  411,  71  N.  W.  798; 
Webfifter  v.  Douglas  County,  102  Wis.  181, 
72  Am.  St.  Rep.  870,  77  N.  W.  885,  78  N.  W. 
461;  Northern  Trust  Co.  v.  Snyder,  113 
Wis.  516,  90  Am.  St.  Rep.  867,  89  N.  W.  460. 
But,  since  the  application  must  be  to  a  court 
of  equity,  equitable  considerations  will  guide 
and  control  in  granting  or  withholding  re- 
lief. The  court  will  not  coerce  the  enforce- 
ment of  a  strict  legal  right,  however  clear, 
if  thereby  injustice  and  inequity  will  be 
done.  In  development  of  this  rule  it  is 
well  settled  that  a  court  of  equity  may  and 
should  refuse  to  upset  consiunmated  and 
completed  transactions  to  the  hurt  of  those 
who  have  acted  in  good  faith  at  the  suit 
of  plaintiffs  who,  by  laches  or  failure  to  pro- 
test upon  opportunity  before  the  acts  were 
done,  have  induced  or  justified  belief  that 
they  acquiesced  in  and  approved  such  acts. 
Helms  V.  McFadden,  18  Wis.  192;  Cross  v. 
Bowker,  102  Wis.  497,  78  N.  W.  564;  Fred- 
erick V.  Douglas  County,  96  Wis.  425,  71 
N.  W.  798;  McCann  v.  Welch,  106  Wis. 
142,  151,  81  N.  W.  996.  This  rule  was  ap- 
plied by  the  circuit  court,  who  found  as 
facts  that  plaintiffs  and  all  other  taxpayers 
had  been  cognizant  of*  the  manner  of  con- 
ducting the  school,  and  that  the  electors  of 
the  district  each  year  had  been  informed 
that  the  money  had  been  spent  for  such  pur- 
pose, and,  without  protest  from  any,  at 
each  meeting  directed  like  expenditures  for 
the  ensuing  year.  Such  finding  is  not  an- 
tagonized by  any  .clear  preponderance  of 
evidence.  On  the  faith  of  such  acquiescence, 
believing  that  all  taxpayers  approved,  the 
defendant  officers  have  parted  with  the  mon- 
ey, and,  quite  obviously,  must  lose  it'  if 
compelled  to  reimburse  the  district.  These 
plaintiffs  at  least  cannot  equitably  ask  that 
the  defendants  so  suffer  for  acts  induced 
and  invited  by  plaintiffs'  own  conduct. 

2.  We  find  no  error  in  the  trial  court's  re- 
fusal to  enjoin  the  district  and  board  from 
maintaining  a  common  school  in  the  paro- 
chial school  building.  Incidentally,  it  may 
be  noted  that  there  is  no  prayer  for  such 
specific  relief;  but  the  court  considered  the 
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CLARA  BELL  FRANK  et  al.,  Appts., 

V. 

CHARLES  F.  FRANK  et  al. 

(—Ark.  —  ,  113  S.  W.  640.) 

Equity  ^  construction  of  will  —  Juris- 
diction. 

A  court  of  chancery  will  refuse  to  en- 
tertain a  bill  merely  to  construe  a  will  in 
which  no  trust  is  involved. 

(October  26,  1908.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  St.  Francis 
County  in  complainants'  favor  in  a  suit 
for  the  construction  of  a  will.    Reversed. 

Statement  by  Hill,  Ch.  J.t 

John  H.  Frank  was  a  resident  of  Mem 
phis,  Tennessee,  and  died  there  on  October 
6,  1904,  leaving  a  will  containing  six  para- 
graphs. The  first  paragraph  provides  for 
the  payment  of  his  debts;  the  second  is  a 
devise  of  his  residence  to  two  of  his  daugh- 
ters and  one  of  his  sons;  the  third  provides 
a  legacy  of  $1,000  for,  a  grandson.  The 
fourth  is  as  follows:  "I  hereby  give,  de- 
vise and  bequeath  to  my  seven  children  and 
legal  heirs,  to  wit,  Chas.  F.,  Robt.  B.,  John 
L.,  Walter  A.,  Clara  M.,  Elizabeth  G.  and 
Leonora  F.  Frank,  now  Mrs.  S.  A.  Bowen, 
all  my  property,  real,  personal  and  mixed, 
wheresoever  situated,  not  already  disposed 
of,  which  I  now  own  or  may  hereafter  ac- 
quire and  of  which  I  may  die  seised  and 
possessed,  absolutely  and  in  fee  simple  and 
in  equal  shares.  The  division  shall  be 
made  by  three  commissioners  to  be  appoint- 
ed by  my  said  children,  and  the  lots  and 
parcels  of  land  so  divided  shall  be  drawn  for 
by  them  and  any  diflference  in  the  valuation 
be  settled  among  themselves.  The  property 
of  my  daughters,  however,  shall  be  held  and 
owned  by  them  for  their  sole  and  separate 
use  and  enjoyment,  free  from  the  debts  and 
contracts  of  any  husbands,  for  and  during 
their  natural  lives  with  remainder  in  fee 
to  their  children,  and  in  default  of  chil- 
dren surviving  either  of  them,  then  to  my 
children  who  shall  then  be  living,  their 
heirs  and  assigns  forever;  and  should  any 
of  my  sons  die  without  issue,  his  or  their 
shares  shall  also  revert  to  my  children  then 
living,  their  heirs  and  assigns  forever." 
The  fifth  paragraph  is  a  provision  that  no 
la^'j^ers'  fees  or  court  costs  whatever  be 
charged  to  his  estate,  and  any  heir  desiring 


Note.  —  Equity   jurisdiction   of  bills   for 
the    construction    of    wills    of    real    estate 
passmg  only  legal  estates,  see  case  note  to 
Hart  V.  Darter,  15  L.R.A.(N.S.)   6C9. 
19  L.RA.IN.S.) 


to  employ  an  attorney  should  do  so  at  his 
own  individual  expense.  The  sixth  ap- 
pointed three  executors,  and  made  provision 
for  choosing  their  successors.  Mr.  Frank 
owned  large  tracts  of  land  in  Lee,  Critten- 
den, and  St.  Francis  counties,  Arkansas. 
He  left  seven  children  surviving  him.  The 
children  were  all  adults,  and  there  were 
eight  grandchildren,  all  of  whom  wc/e  mi- 
nors. His  children  filed  suit  in  the  chan- 
cery court  of  St.  Francis  county  against 
the  grandchildren  and  the  executors,  seek- 
ing a  construction  of  the  will.  They  set 
forth  the  ownership  of  the  land  in  said 
county,  and  other  counties  in  Arkansas,  by 
Mr.  Frank  at  his  death,  the  execution  of 
his  will  and  its  due  probation  in  Shelby 
county,  Tennessee,  the  names  and  residences 
of  his  children  and  grandchildren,  and  of 
the  executors  of  the  will,  and  that  duly  au- 
thenticated copies  of  the  will  had  been  filed 
with  the  clerk  of  each  of  said  counties,  and 
had  been  duly  admitted  to  probate  by  the 
probate  courts  of  Lee,  Crittenden,  and  St. 
Francis  counties;  and  set  forth  that  the 
executors  had  duly  qualified  in  the  state  of 
Tennessee,  and  are  proceeding  with  the  ad- 
ministration of  said  estate  in  the  state  of 
Tennessee,  and  have  paid,  or  will  pay,  all  of 
the  debts  and  liabilities  of  every  character, 
and  have  ample  personal  assets  for  that 
purpose,  so  that  the  said  executors  have  not 
and  will  not  qualify  in  the  state  of  Arkan- 
sas, as  there  is  no  occasion  for  their  doing 
so.  And  they  further  alleged  that  the  leg- 
acy given  by  the  said  will  to  the  grandson 
had  been  paid,  or  would  be  paid,  by  the 
executors  in  Tennessee,  and  there  is  no  ne- 
cessity or  occasion  for  taking  such  legacy 
into  account  for  the  purposes  of  this  suit. 
They  further  alleged  that  a  suit  had  been 
brought  and  is  now  pending  in  the  chan- 
cery court  of  Shelby  county,  Tennessee,  for 
a  construction  of  the  will  of  said  John  F. 
Frank,  and  that  such  court  has  jurisdic- 
tion of  the  subject-matter  and  the  exec- 
utors named  in  said  will,  and  that  the 
children  of  said  Frank  are  the  plaintiffs, 
and  his  grandchildren  are  the  defendants, 
therein,  and  that  said  suit  will  be  finally 
settled  and  determined  with  reference  to 
the  real  estate  located  in  the  state  of  Tefi- 
nessee,  and  all  the  personal  property  where- 
soever situated;  but  that  said  court  has  no 
jurisdiction  to  establish  the  title  to  the 
lands  in  Arkansas;  and,  for  that  reason, 
this  suit  was  brought  for  the  purpose  of 
obtaining  a  construction  and  interpretation 
of  the  titles  derived  by  the  parties  to  the 
suit  to  the  lands  devised  by  the  fourth  para- 
graph of  the  will.  The  plaintiffs  alleged 
that,  by  a  proper  construction  and  in- 
terpretation of  the  said  fourth  paragraph, 
the    testator    had    attempted    to    limit    a 
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remainder    in    the    lands    upon   a    previous 
gift  or  devise  thereof  to  the  plaintiffs,  re- 
spectively,  in    fee  simple  and  equally,  and 
charged  that,  under  the  laws  of  Arkansas, 
it  was  not  lawful  to  dispose  of  the  fee  in 
said   landa,    and    then  to  create   and   limit 
a   remainder    upon   such   fee,   and   then   to 
control  and  circumscribe  the  disposition  of 
the  fee.  as  was  attempted  in  the  will;  and 
they  allege  that  the  plaintiffs  take  an  ab- 
solute   fee- simple    title,    and    that    the    re- 
mainders and  cross  remainders  to  the  chil- 
dren of  the  testator,  or  his  grandchildren  or 
descendants,  as  therein  provided,  are  void 
and  without  effect.     But  they  allege  that, 
in  consequence  of  the  probate  of  the  will, 
and  because  it  disposes  of  all  the  said  lands 
and  contains  provisions  as  above  stated,  it 
is  necessary,  in  order  that  the  titles  of  the 
plaintiffs   may  not  be  encumbered  and  em- 
barrassed,  and   that   they  may  be  able  to 
hold,  use,  enjoy,  and  dispose  of  their  lands 
according  to  their  title  and  rights  under  the 
laws,  that  the  court  should  put  a  construc- 
tion and  an  interpretation  upon  the  fourth 
paragraph  of  said  will,  and  ascertain  and 
declare  and  decree  the  legal  effect  thereof, 
so  that  the  titles  and  rights  of  the  parties 
may   be   fixed  and  established,  and  that  it 
may  be  known  just  what  they  are,  and  just 
what  can  be  relied  upon  by  all  persons  hav- 
ing occasion  to  deal  with  the  same.    It  was 
prayed  that  the  defendants  be  brought  in 
under    proper    proce^s,    and    guardians    ad 
litem  appointed  for  the  minors,  they  having 
no   regular  guardians,  and  that  the  court 
put  a  proper  construction  and  interpretation 
upon  every  part  of  the  will,  particularly  the 
fourth    paragraph;    ascertain    and    ^x   the 
rights  of  the  plaintiffs  and  defendants  in 
the  lands,  which  were  described  at  length 
in  the  complaint,  and  their  shares  therein, 
and  that  the  same  be  declared  vested  in  the 
plaintiffs   in   fee  equally,   share  and   share 
alike,   and  not  subject   to   the   remainders 
and  provisions  of  the  said  fourth  clause  of 
the   will   limiting   their   titles   and    rights, 
and    restricting    and    circumscribing    their 
powers  of  disposition,  and  that  such  provi- 
sions be  declared  and  decreed  to  be  of  no 
force    and    effect.      The    minor    defendants 
were  all  brought  properly  into  court,  and 
filed  answer  through  their  guardian  ad  li- 
teniy  taking  issue  with  the  construction  which 
the  plaintiffs  placed  upon  the  will,  and  de- 
nying that  the  plaintiffs  became  seised  in 
the  fee  simple  of  the  real  estate,  and  as- 
serted that  the  proper  construction  of  the 
fourth  paragraph  of  the  will  was  to  devise 
the   real  estate  to  the   plaintiffs  for  their 
natural  lives,  with  a  remainder  in  fee  to 
the   children   of   said   plaintiffs;    and   they 
a^ked  that  the  court  place  such   construc- 
tion upon    the   will.     The  defendants  also 
19  L.R.A.(N.S.) 


filed  a  demurrer  to  the  complaint,  on  the 
ground  that  it  did  not  state  a  cause  of  ac- 
tion. This  demurrer  does  not  appear  to 
have  been  acted  upon  by  the  court.  Testi- 
mony was  taken,  which  only  went  to  prove 
the  children  and  grandchildren  left  by  Mr. 
Frank  at  the  time  of  his  death,  and  the 
pendency  of  the  suit  in  Tennessee,  and 
other  matters  of  fact  alleged  in  the  com- 
plaint. It  was  proved  that  all  of  the 
indebtedness  of  the  estate  had  been  dis- 
charged. The  executors  made  no  answer  to 
the  complaint,  and  accepted  service  of  notice 
to  take  depositions.  The  case  was  heard 
on  the  complaint  and  its  exhibits,  and  the 
answer  of  the  infant  defendants  by  their 
guardian  <id  litem,  the  evidence  of  service 
showing  that  the  nonresident  defendants 
were  properly  summoned,  and  the  will  and 
the  depositions.  The  court  construed  the 
will  as  prayed  in  the  complaint.  The  in- 
fant defendants,  by  their  guardian  ad  litem, 
excepted  to  the  same,  and  took  an  appeal. 

Mr.  John  GatUng  for  appellants. 

Messrs.  W.  M.  Randolph,  George  Ran* 
dolph,  and  Wassell  Randolph  for  ap- 
pellees. 

Hill,  Ch.  J.,  delivered  the  opinion  of 
the  court:   . 

As  will  be  seen  by  reference  to  the  state- 
ment of  facts,  this  is  a  bill  brought  by  the 
children  of  John  F.  Frank  to  obtain  a  con- 
struction of  the  fourth  paragraph  of  his 
will;  the  children  maintaining  that  there- 
under they  obtained  a  fee-simple  title  to 
the  lands  devised  in  said  paragraph,  and  the 
answer  of  the  guardian  ad  litem  of  the 
grandchildren  maintaining  that  the  children 
obtained  a  life  estate,  with  a  vested  remain- 
der in  the  grandchildren.  There  is  no  trust 
involved,  no  trust  estate  is  created,  and  the 
executors  are  not  seeking  aid  or  instruc- 
tion in  the  discharge  of  their  duties.  The 
indebtedness  of  the  estate  has  been  paid. 
The  sole  question  sought  to  be  determined 
is  the  title  conveyed  to  the  respective  par- 
ties to  this  suit  under  the  fourth  clause  of 
the  will.  No  controversy  has  arisen  over 
it,  the  object  of  the  suit  appears  to  be  to 
prevent,  rather  than  to  settle,  a  controversy. 
There  are  no  equitable  titles  or  trusts  creat- 
ed by  the  will.  The  titles  conferred  by  the 
fourth  paragraph — whatever  they  may  be — 
are  purely  legal  and  capable  of  assertion  in 
a  court  of  law.  Has  a  chancery  court  juris- 
diction to  entertain  this  suit?  Mr.  Pom- 
eroy  says:  "Although  there  is  not  an  en- 
tire uniformity  in  the  decisions  by  courts 
of  different  states  upon  this  particular  sub- 
ject, yet  the  doctrine  which  seems  to  be 
both  in  harmony  with  principle  and  sus- 
tained by  the  weight  of  authority  is  that 
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the  special  equitable  jurisdiction  to  con- 
strue wills  is  simply  an  incident  of  the 
genera]  jurisdiction  over  trusts;  that  a  court 
of  equity  will  never  entertain  a  suit  brought 
solely  for  the  purpose  of  interpreting  the 
provisions  of  a  will,  without  any  further 
relief,  and  will  never  exercise  a  power  to 
interpret  a  will  which  only  deals  with  and 
disposes  of  purely  legal  estates  or  interests, 
and  which  makes  no  attempt  to  create  any 
trust  relations  with  respect  to  the  property 
donated."  3  Pom.  Eq.  Jur.  3d  ed.  §  1166. 
This  statement  was  quoted  and  followed  in 
Head  v.  Phillips,  70  Ark.  432,  68  S.  W.  878, 
and  an  examination  of  the  authorities  proves 
it  to  be  sound:  The  same  principle  is 
thus  stated  in  the  Encydopiedia  of  Plead- 
ing &  Practice:  ''In  fact,  by  the  great 
preponderance  of  authority,  the  power  of 
courts  of  equity  to  construe  ^ills  is  sim- 
ply an  incident  of  their  general  jurisdic- 
tion over  trusts;  and,  while  such  power  will 
be  exercised  liberally  on  behalf  of  executors, 
trustees,  or  other  persons  interested  in 
trusts  created  by  wills,  suits  brought  sole- 
ly for  the  construction  of  wills,  where  no 
trust  is  involved,  will  not  be  entertained." 
22  Enc.  PI.  &  Pr.  p.  1191.  The  court  of 
appeals  of  New  York  said :  "It  is  by  reason 
of  the  jurisdiction  of  the  court  of  chancery 
over  trusts  that  courts  having  equity  pow- 
ers as  an  incident  of  that  jurisdiction  take 
cognizance  of,  and  pass  upon,  the  interpre- 
tation of  wills.  They  do  not  take  jurisdic- 
tion of  actions  brought  solely  for  the  con- 
struction of  instruments  of  that  character, 
or  when  only  legal  rights  are  in  contro- 
versy." Ghipman  v.  Montgomery,  63  N.  Y. 
221.  In  Bailey  v.  Briggs,  56  N.  Y.  407,  3t  is 
thus  expressed:  "It  is  when  the  court  is 
moved  in  behalf  of  an  executor,  trustee,  or 
cestui  que  trust,  and  to  insure  a  correct  ad- 
ministration of  the  power  conferred  by  a 
will,  that  jurisdiction  is  had  to  give  a 
construction  to  a  doubtful  or  disputed  clause 
in  a  will.  The  jurisdiction  is  incidental  to 
that  over  trusts."  The  Illinois  court  said: 
"Where  no  trust  is  created,  the  law,  as  we 
understand  it,  is  that  neither  the  executor 
nor  the  heir  or  the  devisee  who  claims  only 
a  legal  title  in  the  estate  will  be  permitted 
to  come  into  a  court  of  equity  for  the  purpose 
of  obtaining  a  judicial  construction  of  the 
provisions  of  the  will."  Strubher  v.  Bel- 
sey,  79  III.  307.  This  case  was  followed 
and  reiterated  in  Harrison  v.  Owsley,  172 
111.  629,  50  N.  E.  227.  Mansfield  v.  Mans- 
field, 203  111.  92,  67  N.  E.  497,  is  strikingly 
similar  to  the  case  at  bar.  The  lower  court 
had  given  judgment  on  titles  derived  from  a 
will  at  the  instance  of  an  heir,  where  no 
trust  was  involved,  and  the  supreme  court 
declined  to  pass  upon  the  will,  and  dis- 
missed the  action  for  want  of  jurisdiction, 
19  L.R.A.(N.S.) 


although  the  jurisdiction  had  not  been  ques- 
tioned. The  following  cases  have  also  been 
examined,  and  found  to  contain  the  same 
principle,  in  many  of  which  there  are  re» 
views  of  the  authorities  on  the  subject: 
Woodlief  V.  Merritt,  96  N.  C.  226,  2  S.  E. 
350;  Dill  ▼.  Wisner,  88  N.  Y.  153;  Torrey 
V.  Torrey,  56  N.  J.  Eq.  410,  36  Atl.  1084; 
Fahy  v.  Fahy,  68  N.  J.  Eq.  210,  42  Atl.  726; 
Kelley  v.  Kelley,  80  Wis.  486,  50  N.  W.  334; 
Mansfield  v.  Mansfield,  203  111.  92,  67  N.  E. 
497;  Miller  ▼.  Drane,  100  Wis.  1,  76  N.  W. 
413.  This  court  reached  the  same  con- 
clusion in  Head  v.  Phillips,  supra.  A  de- 
murrer was  interposed  in  the  chancery  court, 
which  does  not  seem  to  have  been  passed  up- 
on; but  it  raised  the  question  of  jurisdic- 
tion. Kelley  v.  Kelley,  supra.  Even  with- 
out the  demurrer,  however,  the  court  should 
have  declined  to  pass  upon  the  issue  ten- 
dered, as  it  is  not  the  subject-matter  of 
jurisdiction  of  the  chancery  court,  and  con- 
sent cannot  give  such  jurisdiction.  Mans- 
field V.  Mansfield,  supra;  Richards  v.  Lake 
Shore  &  M.  S.  R.  Co.  124  111.  617,  16  N.  E. 
909. 

In  view  of  these  authorities  and  many^ 
more  which  may  be  found  cited  by  the  text 
writers  and  reviewed  in  the  cases  mentioned, 
it  was  unquestionably  the  duty  of  the  chan- 
cery court  to  refuse  to  entertain  the  bill; 
and,  for  the  error  in  entertaining  it  and 
rendering  a  decree  construing  the  will,  thc^ 
decree  is  reveraed,  and  the  cause  remanded^ 
with  instructions  to  dismiss  the  bill  with- 
out prejudice  to  any  future  litigation  which 
may  arise  between  the  parties. 


CAIilFORNIA   SUPREME  COURT. 

BARBARA  B.  BROWN,  Exrx.,  etc.,  of  John. 
A.  Brown,  Deceased,  et  al.,  Appfjs., 

V. 

TOWN  OF  SEBASTOPOL,  Respt. 

(153  Cal.  704,  96  Pac.  363.) 

Executor  —  presentation    ot    daim  — » 
conveyance  of  property. 

1.  Presentation  of  a  claim  as  a  creditor 
of  the  estate  is  not  a  condition  to  the  main- 


Cose  Note -^  Necessity  in  a  compUUtU 
for  specific  performance  of  alleging- 
fOMSts  showing  adequacy  of  constidero' 
tion  for  contract  sought  to  be  en" 
forced. 

Where  a  party  is  seeking  to  enforce  in 
equity  the  specific  performance  of  a  con- 
tract, there  must  be  an  allegation  of  facts 
which  affirmatively  show  the  adequacy  of 
consideration.  A  mere  statement  of  the 
price  agreed  to  be  paid  is  not  enough. 
There  must  be  a  showing  of  the  value,  so 
that   the   court  can   determine   whether  or- 
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tenance  of  an  action  to  compel  a  convey- 
ance by  the  executor  of  one  holding  a  legal 
title  of  landf  the  title  to  which,  in  equity 
and  ^^)od  conscience,  should  be  conveyed  to 
complainant. 

Pleading  —  specific  performance  —  suf- 
ficiency of  allegations. 

2.  A  complaint  to  compel  specific  per- 
fonnance  of  a  contract  to  convey  land  is 
not  demurrable  for  failure  to  present  facts 
which  will  enable  the  court  to  say  that  the 
crmsideration  is  adequate,  where  it  specific- 
ally alleges  the  adequacy  of  the  considera- 
tion. 

Specific    performance  —  consideration 
—  services. 

3.  Specific  performance  of  a  contract  to 
convey  land  will  not  be  denied  because  the 
consideration  was  services  to  be  rendered  by 
the  granteei  if  they  have  been  fully  per- 
formed. 

Same  ^  soitrc;e  of  consideration. 

4.  The  right  of  a  town  to  specific  per- 


formance of  a  contract  to  convey  land  to  it 
in  consideration  of  its  opening  nnd  con- 
structing a  road  through  other  property  of 
the  grantor  without  expense  to  him  is  not 
affected  by  the  fact  that  some  of  the  money 
for  the  construction  of  the  road  was  <rath- 
ered  by  private  subscription,  and  did  not 
all  come  from  the  public  treasury. 
Contract  —  town  —  proceeds. 

5.  The  right  of  a  town  to  enforce  specific 
performance  of  a  contract  to  convey  prop- 
erty to  it  in  consideration  of  its  opening 
a  street  is  not  affected  by  a  finding  that 
the  agreement  was  made  with  members  of 
the  board  of  township  trustees,  if  they  were 
acting  for  the  town. 

Specific  performance  —  town. 

6.  An  incorporated  town  having  charter 
authority  to  purchase  real  estate  may  com- 
pel specific  performance  of  a  parol  agree- 
ment to  convey  to  it  real  estate  in  con- 
sideration of  its  opening  a  road  through 
remaining   property   of   the   grantor,    after 


not  it  is  in  reasonable  proportion  to  the 
price  to  be  paid,  or  of  other  facts  which 
are  sufficient  to  satisfy  the  court  that  the 
contract  is  just  and  reasonable  to  the 
buyer.  White  ▼.  Sage,  149  Cal.  613,  87 
Pac.  193;  Prince  v.  Lamb,  128  Cal.  120, 
«0  Pac.  689 ;  Windsor  v.  Miner,  124  Cal.  492, 
57  Pac  386;  Stiles  v.  Cain,  134  Cal.  170, 
66  Pac.  231 ;  Flood  v.  Templeton,  148  Cal. 
374,  83  Pac.  148;  Waymire  v.  Waymire, 
141  Ind.  164,  40  N.  E.  523;  Mayger  v. 
Cruse,  5  Mont.  485,  6  Pac.  333.  See  also 
Bruck  V.  Tucker,  42  Cal.  346. 

In  an  action  for  the  specific  performance 
of  a  contract  to  convey  land,  where  facts 
are  set  out  which  show  that  acts  of  the 
plaintiff  in  carrying  out  the  contract  are 
an  adequate  consideration,  there  need  be  no 
specific  averment  as  to  value  of  the  land 
or  the  adequacy  of  the  consideration.  The 
court  distii^ishes  Windsor  v.  Miner,  supra, 
on  the  ground  that  the  contract  in  that 
«ipe  was  executorv.  Fleishman  v.  Woods, 
135  Cal.  261,  67  Pac.  276. 

In  Tumlinson  v.  York,  20  Tex.  694,  a 
complaint  was  held  insufficient  because 
there  was  "no  allegation  that  a  valuable 
consideration  was  paid."  The  necessity  of 
■^uch  an  allegation  was  deemed  an  "essen- 
tial fact,"  although  there  was  no  question 
«»f  what  must  be  shown  as  to  the  adequacy 
of  the  consideration. 

Where  an  agreement  acknowledging  a 
con<)ideration  is  made  a  part  of  a  complaint 
for  specific  performance,  it  is  not  necessary, 
M  far  as  the  consideration  is  concerned, 
to  allege  any  additional  fact  in  order  to 
perfect  the  pleading.  Younger  v.  Welch, 
n  Tex.  418. 

The  consideration  for  the  agreement  is 
one  of  the  things  which  "must  be  clearly 
and  definitely  alleged"  to  make  a  petition 
for  specific  performance  a  sufficient  plead- 
ing.    Jones  V.   Jones,  49  Tex.  633. 

An  allegation  "that  the  consideration 
^hich  the  said  plaintiff  was  to  pay  to  the 
"aid  defendant  and  which  the  said  defend- 
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ant  was  to  receive  from  the  said  plaintiff 
for  the  lands  herein  described  was  adequate 
in  amount  and  not  disproportionate  to  the 
value  of  said  lands"  was  held  sufficient  in 
Kerr  v.  Moore  (Cal.  App.)  92  Pac.  107; 
the  court  taking  the  view  that  to  allege 
that  the  consideration  "was  adequate  Tn 
amount"  would  hardly  meet  the  require- 
ment, but  that  the  additional  "not  dispro- 
portionate to  the  value"  was  but  another 
way  of  saying  "equal  in  value,"  and  that 
this  was  sufficient  to  make  the  complaint 
good. 

Where  a  contract  containing  a  recitation 
that  it  was  executed  "for  valuable  con- 
sideration" is  made  a  part  of  a  petition  for 
specific  performance,  there  is  a  sufficient 
allegation  of  a  consideration  to  support  the 
petition.  Byars  v.  Thompson,  80  Tex.  4C8» 
15  S.  W.  1087. 

Treating  an  injunction  bill  as  a  suit  for 
specific  performance,  Gaskins  v.  Peebles,  44 
Tex.  390,  refused  to  grant  the  relief  sought, 
because  "the  facts  relied  upon,  the  consid- 
eration for  the  agreement,  the  time  wlien 
it  was  entered  into,  its  terms  and  stipula- 
tions, are  all  so  vaguely  and  indefinitely 
presented  in  the  petition." 

It  was  held  in  Davenport  v.  Piano  Im- 
plement Co.  70  111.  App.  161,  that,  in  an 
action  to  compel  a  corporation  to  issue  a 
certificate  for  certain  shares  of  its  stock. 
it  was  not  necessary  to  allege  the  actual 
cash  value  of  the  property  transferred  in 
payment  for  the  stock,  where  the  averments 
of  the  bill  particularized  what  the  property 
was,  that  it  was  inspected  by  a  committee 
of  the  corporation  and  had  been  retained 
and  used  in  the  business  of  the  corpora t ion ^ 
and  that  the  transfer  was  authorized  by 
the  directors. 

A  general  allegation  that  a  contract  waJT^ 
founded  on  a  valuable  consideration  is  suf- 
ficient in  an  action  for  specific  performance, 
to  sustain  th^  petition  as  against  a  general 
demurrer.  Pattillo  v.  Jones,  113  Ga.  330. 
38  S.  E.  745.      _ 
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it  has  fully  performed  its  agreement  and 
been  let  into  possession,  and  the  former 
owner  has  disclaimed  further  interest  in 
the  property  and  been  relieved  from  tax- 
ation on  it  on  that  account. 
Appeal  —  faTorable  ruling. 

7.  A  person  cannot  complain  of  a  favor- 
able amendment,  pending  appeal,  of  a  judg- 
ment which  inadvertently  failed  to  afford 
him  relief  to  which  he  was  entitled. 

(June  6,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Sonoma  County 
in  defendant's  favor  and  from  an  order 
denying  a  motion  for  new  trial  in  an  ac- 
tion brought  to  quiet  title  to  certain  real 
estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  K.  Dongherty,  for  appellants: 

The  facts  alleged  will  not  enable  the  court 
to  say  that  the  consideration  is  adequate, 
and  do  not  present  a  case  for  the  interposi- 
tion of  a  court  of  equity. 

Bruck  V.  Tucker,  42  Cal.  346;  Windsor 
v.  Miner,  124  Cal.  492,  57  Pac.  386;  Stiles 
V.  Cain,  134  Cal.  170,  66  Pac.  231;  Rey- 
mond  T.  Laboudigue,  148  Cal.  691,  84  Pac. 
189;  Flood  ▼.  Templeton,  14a  Cal.  378,  83 
Pac.  148;  Magee  v.  McManus,  70  Cal.  553, 12 
Pac.  461;  Breckinridge  v.  Crocker,  78  Cal. 
629,  21  Pac.  179;  Los  Angeles  Inunigration 
&  Land  Co-op.  Asso.  v.  Phillips,  66  Cal. 
646;  Smith  v.  Taylor,  82  Cal.  641,  23  Pac. 
217;  Burnett  v.  Kullak,  76  Cal.  535,  18  Pac. 
401;  Stanton  v.  Singleton,  126  Cal.  657,  47 
L.R.A.  334,  59  Pac.  146;  Morrill  v.  Ever- 
son,  77  Cal.  116,  19  Pac.  190;  Nicholson  v. 
Tarpey,  70  Cal.  608,  12  Pac.  778;  Prince  v. 
Lamb,  128  Cal.  128,  60  Pac.  689. 

The  order  amending  the  conclusions  of 
law  was  erroneous. 

Fountain  Water  Co.  v.  Superior  Court, 
139  Cal.  648,  73  Pac.  690. 

The  order  modifying  the  judgment  is  er- 
roneous. 

Egan  ▼.  Egan,  90  Cal.  21,  27  Pac.  22; 
First  Nat.  Bank  v.  Dusy,  110  Cal.  69,  42 
Pac.  476;  Byrne  v.  Hoag,  116  Cal.  1,  47 
Pac.  775;  O'Brien  v.  O'Brien,  124  Cal.  426, 
57  Pac.  225;  Re  Cook,  77  Cal.  227,  1  L.R.A. 
567,  11  Am.  St.  Rep.  267,  17  Pac.  923, 
19  Pac.  431. 

Messrs.  li.  G.  Scott  and  T.  J.  Butts, 
for  respondent: 

One  who  claims,  as  his  own,  specific  prop- 
erty held  and  claimed  by  an  estate,  is  not 
a  creditor  of  the  estate  within  the  meaning 
of  the  probate  law. 

Re  Dutard,  147  Cal.  256,  81  Pac.  519; 
Byrne  v.  McGrath,  130  Cal.  316,  80  Am.  St. 
Rep.  127,  62  Pac.  559;  Elizalde  v.  Elizaide, 
137  Cal.  634,  70  Pac.  861 ;  Wh'ittier  v.  Stege, 
61  Cal.  238;  Byran  v.  Tormey,  84  Cal.  126, 
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24  Pac.  319;  Civil  Code,  §  1605;  Fleisbman 
V.  Woods,  135  Cal.  259,  67  Pac.  276;  Wind- 
sor V.  Miner,  124  Cal.  492,  57  ^ac  386;  Ull- 
sperger  v.  Meyer,  217  111.  262,  2  L.R.A. 
(N.S.)  221,  76  N.  E.  482,  3  A.  &  E.  Ann. 
Cas.  1032;  Warner  v.  Marshall,  166  Ind. 
88,  76  N.  E.  682. 

The  agreement  was  not  enforceable  in  it!« 
inception,  but  was  intra  vires  and  was  rati- 
fied by  all  parties  afterwards,  and  respond- 
ent has  performed  his  part. 

Findlay  v.  Pertz,  29  L.R.A.  188,  13  C.  C. 
A.  559,  31  U.  S.  App.  340,  66  Fed.  427; 
San  Diego,  O.  T.  &  P.  B.  R.  Co.  v.  Pacific 
Beach  Co.  112  Cal.  62,  33  L.R.A.  788,  44 
Pac.  333;  Underbill  v.  Santa  Barbara  Land, 
Bldg.  A  Improv.  Co.  93  Cal.  312,  28  Pac. 
1049;  Sherber  v.  Lancaster,  6  Lane.  Bar, 
201;  People  ex  rel.  Alexander  v.  Swift,  31 
Cal.  28;  McCracken  v.  San  Francisco,  16 
Cal.  591;  Zottman  v.  San  Francisco,  20  Cal. 
96,  81  Am.  Dec.  96;  Day  Land  &  Cattle  Co. 
V.  State,  68  Tex.  626,  4  S.  W.  865;  Creigh- 
ton  V.  San  Francisco,  42  Cal.  452;  Jordan 
V.  School  Dist.  No.  3,  38  Me.  168;  Fisher 
V.  School  Dist.  No.  17,  4  Cush.  496;  Du- 
buque Female  College  v.  Dubuque,  13  Iowa, 
555;  Campbell  v.  Kenosha,  6  Wall.  194,  18 
L.  ed.  610;  Delafield  v.  Illinois,  26  Wend. 
192;  San  Francisco  Gas  Co.  v.  San  Fran- 
cisco, 9  Cal.  453;  Hampshire  County  v. 
Franklin  County,  16  Mass.  76;  Hasbrouck 
V.  Milwaukee,  13  Wis.  38,  80  Am.  Dec.  718; 
School  Dist.  No.  6  v.  iEtna  Ins.  Co..  62  Me. 
330;  State  v.  Bank  of  Missouri,  45  Mo.  528 ; 
Baltimore  v.  Reynolds,  20  Md.  1,  83  Am. 
Dec.  535;  Dickinson  v.  Conway,  12  Allen, 
487;  San  Francisco  Gas  Co.  v.  San  Fran- 
cisco, 9  Cal.  463;  Marshall  County  v. 
Schenck,  5  Wall.  772,  18  L.  ed.  556;  Bissell 
V.  Jeffersonville,  24  How.  287,  16  L.  ed.  664 : 
9  Ballard,  Real  Prop.  §  87;  Fergus  Falls 
V.  Fergus  Falls  Hotel  Co.  80  Minn.  165,  50 
L.R.A.  170,  81  Am.  St.  Rep.  249,  83  N.  W. 
54;  Kennedy  v.  California  Sav.  Bank,  101 
Cal.  495,  40  Am.  St.  Rep.  69,  35  Pac.  1039; 
Brown  v.  New  York,  63  N.  Y.  239;  Richard- 
son V.  Crandall,  47  Barb.  335. 

Title  passed  by  estoppel. 

Des  Moines  &  Ft.  D.  R.  Co.  v.  Lynd,  94 
Iowa,  368,  62  N.  W.  806;  Lane  v.  Pacific 
A  I.  N.  R.  Co.  8  Idaho,  230,  67  Pac.  656; 
Church  V.  Johnson  Bros.  93  Iowa,  544,  61 
N.  W.  916;  Cochran  v.  Thomas,  131  Mo. 
268,  33  S.  W.  6;  Pentz  v.  Kuester,  41  Mo. 
447 ;  McClanahan  v.  West,  100  Mo.  309,  13 
S.  W.  674;  Southern  L.  Ins.  &  T.  Co.  v. 
Lanier,  6  Fla.  110,  68  Am.  Dec.  448;  Chesser 
V.  De  Prater,  20  Fla.  691;  Daniels  v.  Tear- 
ney,  102  U.  S.  415,  26  L.  ed.  187 ;  Stewart 
V.  Wyandotte  County,  46  Kan.  708,  23  Am. 
St.  Rep.  746,  26  Pac.  683;  Ferguson  v. 
Landram,  6  Bush,  230,  96  Am.  Dec.  350; 
McCarthy  v.  Lavasche,  89  111.  270«  31  Am. 
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Rep.  83;  Counterman  ▼.  Dublin  Twp.  38  Ohio 
St.  515;  BAnkin  v,  Newman  (Philbrook  v. 
Newman)  114  Cal.  636,  34  L.R.A.  265,  46 
Pac.  742;  Hawley  v.  Gray  Bros.  Artificial 
Stone  Pav.  Co.  106  Cal.  337,  39  Pac.  609; 
Blood  V.  La  Serena  Land  &  Water  Co.  134 
Cal.  361,  <J6  Pac.  317;  Pope  v.  J.  K.  Armsby 
Co.  Ill  Cal.  169,  43  Pac.  589;  Carpy  v.  Dow- 
dell,  115  Cal.  677,  47  Pac.  695;  1  Abbot,  Mun. 
Corp.  §  269;  Helena  v.  Turner,  36  Ark.  577; 
Monticello  t.  Cohn,  48  Ark.  254,  3  S.  W.  30; 
St:  Louis  V.  Davidson,  102  Mo.  149,  22  Am. 
St.  Rep.  764,  14  S.  W.  825;  New  York  v. 
Sonnebom,  113  N.  Y.  423,  21  N.  E.  121;  Buf- 
falo V.  Balcom,  134  N.  Y.  532,  32  N.  E.  7; 
Bristol  T.  Bristol  &  W.  Waterworks,  19  R.  I. 
413,  32  L.R.A.  740,  34  Atl.  359;  Scheussler  v. 
Mason  (Tex.  Civ.  App.)  28  S.  W.  42;  Los 
Angeles  v.  Cohn,  101  Cal.  373,  35  Pac.  1002; 
Douglass  V.  Scott,  5  Ohio,  198;  Morris  v. 
Wheat,  8  App.  D.  C.  387;  Tefft  ▼.  Munson, 
57  N.  Y.  99;  Philly  v.  Sanders,  11  Ohio  St. 
496,  78  .Am.  Dec.  316;  Carver  v.  Jackson,  4 
Pet.  1,  7  L.  ed.  761;  Sacramento  County  v. 
Southern  P.  Co.  127  Cal.  222,  59  Pac.  668, 
825. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  sued  to  quiet  title  (with  other 
lands)  to  a  triangular  piece  of  land  situate 
within  the  corporate  limits  of  the  defendant 
town  of  Sebastopol,  alleging  title  and  right 
of  possession  in  her  testator.  Defendant 
pleaded  by  way  of  answer  and  cross  com- 
plaint, in  the  cross  complaint  alleging  that 
during  his  lifetime  John  A.  Brown,  plain- 
tiff's testator,  entered  into  a  contract  where- 
by he  agreed  to  sell  and  convey  to  the  de- 
fendant town  the  real  property  in  contro- 
versy, upon  consideration  expressed  as  fol- 
lows: '*That  defendant  would  remove  from 
said  premises  certain  houses,  buildings,  and 
Btrnctures  then  located  thereon  belonging  to 
said  John  A.  Brown,  and  place  said  houses, 
buildings,  and  structures  upon  other  lands 
belonging  to  said  John  A.  Brown,  and  would 
lay  out,  make,  and  put  in  condition  for  use 
a  street  along  and  across  the  lands  of  said 
John  A.  Brown,  .  .  .  and  would  lay  out, 
open  up,  make,  and  put  in  condition  for  use 
I>epot  street  in  front  of  and  adjacent  to  the 
premises  hereinbefore  described,  and  would 
grade  and  put  oil  on  that  portion  of  said 
Depot  street  in  fornt  of  and  adjacent  to  the 
said  premises  hereinbefore  described,  and  in 
front  of  other  lands  and  premises  belonging 
to  said  John  A.  Brown,  and  that  defendant 
would  pay  to  said  John  A.  Brown  the  sum 
of  $50  when  the  said  Depot  street  had  been 
oiled  as  hereinbefore  alleged."  The  com- 
plaint further  alleged  the  performance,  by 
defendant,  of  all  the  acts  to  be  by  it  done, 
that  defendant  entered  into  possession  of  the 
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disputed  land  with  the  acquiescence  of 
Brown,  and  ever  since  has  continued  in  such 
possession,  and  that,  upon  the  death  of 
Brown,  $50  was  tendered  to  the  executrix 
of  his  will,  with  the  request  that  a  deed  be 
executed  in  conformity  with  the  agreement; 
that  the  tender  was  refused,  and  the  right  to 
a  deed  denied.  It  is  then  alleged  that  the 
services  rendered  and  the  sum  agreed  to  be 
paid  for  the  premises  was  and  is  a  just,  fair, 
and  adequate  consideration  and  price  for  the 
land  therein  described.  Issue  was  joined 
upon  this  cross  complaint,  and  a  trial  re- 
sulted in  findings  and  judgment  for  the  de- 
fendant. From  this  judgment,  and  from  the 
order  of  the  court  denying  plaintiffs'  motion 
for  a  new  trial,  plaintiffs  appeal. 

A  demurrer  to  the  cross  complaint  was  in- 
terposed, upon  the  ground  that  it  failed  to 
state  sufficient  facts,  in  this,  that  there  was 
an  absence  of  an  allegation  of  a  presenta- 
tion of  a  claim  against  the  estate.  But  it 
is  apparent  from  the  cross  complaint  that 
it  is  an  action  in  equity,  to  enforce  a  trust 
as  to  specific  real  property;  that  plaintiffs 
hold  legal  title  to  a  piece  of  land,  which 
legal  title,  in  equity  and  good  conscience, 
they  should  be  compelled  to  convey  to  de- 
fendant. It  is  well  settled  that,  where  re- 
covery is  sought  of  specific  property  alleged 
to  have  been  held  in  trust  by  the  decedent 
at  the  time  of  his  death,  a  party  seeking 
such  recoveiy  is  not  asking  payment  of  the 
claim  from  the  assets  of  the  estate,  and  is 
therefore  not  required  to  present  his  claim 
as  a  creditor  of  the  estate.  Byrne  v.  Mc- 
Grath,  130  Cal.  316,  80  Am.  St.  Rep.  127,  62 
Pac.  559;  EUzalde  v.  Elizalde,  137  Cal.  634, 
66  Pac.  369,  70  Pac.  861 ;  Re  Dutard,  147  Cal. 
256,  81  Pac.  519.  Appellants  further  con- 
tend that  the  complaint  fails  to  present  facts 
that  will  enable  the  court  t^  say  that  the 
consideration  is  adequate,  and  that  the  con- 
tract is  just  and  reasonable  as  to  the  plain- 
tiffs. But  the  complaint  specifically  alleges 
the  fairness  of  the  contract  and  the  adequacy 
of  the  consideration,  and  is  not  obnoxious  to 
demurrer  upon  this  ground.  It  is  again 
urged  that  there  is  no  mutuality  of  remedy, 
because  the  contract  could  not  be  enforced 
against  the  town.  Civil  Code,  §  3386.  While 
it  is  true  that  a  part  of  the  consideration 
moving  from  the  defendant  was  in  the  na- 
ture of  personal  service,  and  therefore  not 
specifically  enforceable,  yet  the  situation 
here  pleaded  is  that  expressly  contemplated 
by  §  3386,  where  the  defendant  has  fully 
performed,  in  which  case  it  is  well  settled 
that  the  obligation,  if  in  other  respeots  spe- 
cifically enforceable,  may  be  enforced  in 
specie  against  the  party  in  default.  It  is  so 
held  in  that  class  of  cases  where  the  consid- 
eration is,  upon  the  one  side,  purely  per- 
sonal and  in  the  nature  of  personal  services. 
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poration.  Where  particular  ^wers  are  ex- 
pressly conferred,  and  there  is  also  a  gen- 
eral grant  of  power,  such  general  grant  by 
intendment  includes  all  powers  fiiat  are 
fairly  within  the  terms  of  the  grant,  and 
are  essential  to  the  purposes  of  the  muni- 
cipality, and  not  in  conflict  with  the  partic- 
ular powers  conferred.  The  law  does  not 
expressly  grant  powers  and  impliedly  grant 
other  powers  to  conflict  therewith. 
Same  —  jjMirticnlar    powers. 

6.  If  reasonable  doubt  exists  as  to  a 
particular  power  of  a  municipality,  it 
should  be  resolved  against  the  city;  but, 
when  the  particular  power  is  clearly  con- 
ferred, or  is  fairly  included  in  or  inferable 
from  other  powers  expressly  conferred,  and 
is  consistent  with  the  purposes  of  the  munic- 
ipality and  the  powers  expressly  conferred, 
the  existence  of  the  power  should  be  resolved 
in  favor  of  the  city,  so  as  to  enable  it  to 
perform  its  proper  functions  of  government. 
Same  —  implied  power  —  water  supply. 

6.  Authority  to  make  provisions  within 
(awful  limitations,  for  securing  or  furnish- 
mg  to  a  city  and  its  inhabitants  an  abun- 
dant supply  of  good  water  for  all  purposes, 
IS  a  usual  and  necessary  power  of  a  muni- 
cipality, and  such  power  may  be  included  in 
powers  given  in  general  terms,  where  there 
is  nothing  in  the  enumeration  of  particular 
powers  conferred  to  limit  in  this  particular 
the  operation  of  the  general  powers  con- 
ferred. 

Same  —  powers  —  exercise  —  discretion. 

7.  Unless  expressly  or  impliedly  restrained 
by  statute,  a  municipal  corporation  has 
a  discretion  in  the  choice  of  means  and 
methods  for  exercising  the  powers  given  it 
for  governmental  or  public  purposes,  and 
the  usual  limitations  upon  the  actions  of 
municipalities  within  their  legal  powers  are 
good  faith  and  reasonableness,  not  wisdom 
or  perfection. 


Same  —  court  interference. 

8.  When  action  is  taken  by  a  municipality 
in  the  exercise  of  its  powers,  the  methods 
used  will  not  be  controlled  by  the  courts, 
where  there  is  no  abuse  of  power  or  dis- 
cretion. All  doubts  as  to  the  propriety  of 
means  used  in  the  exercise  of  an  undoubted 
municipal  power  will  be  resolved  in  favor 
of  the  municipality. 

Same  —  powers  —  general  —.particular 
—  limitation. 

9.  The  authority  given  a  municipality  in 
the  general  law  "to  make  and  sink  wells, 
erect  pumps,  dig  drains,"  etc.,  is  distinct 
from,  and  does  not  limit  or  qualify,  the  ex- 
press particular  authority  "to  pass  all  laws 
necessary  to  guard  against  fire."  or  the 
charter  power  "to  provide  for  the  estab- 
lishment of  waterworks,"  nor  limit  the 
powers  given  by  the  general  clauses  confer- 
ring powers  upon  the  municipality. 

Same  —  taxing    power  —  limitation  — 
water  contract. 

10.  The  limitations  upon  the  taxing  and 
bonding  powers  of  the  city  of  Tampa,  con- 
tained in  the  charter  act  and  the  General 
Statutes  of  the  state,  do  not  preclude  the 
city  from  granting  privileges  in  its  streets, 
or  from  making  valid  contracts  by  ordi- 
nance to  carry  out  a  lawful  purpose  of  the 
municipality  in  procuring  for  the  city  and 
its  inhabitants  an  adequate  supply  of  good 
water  for  all  purposes. 

Same  —  water  supply  —  method  —  dis- 
cretion. 
11.  Where  a  city  is  authorized  to  provide 
for  the  establishment  of  waterworks,  and  to 
do  and  regulate  any  other  matter  or  thing 
that  may  tend  to  promote  the  peace,  health, 
welfare,  prosperity,  and  morals  of  the  city, 
and  to  do  and  perform  all  acts  necessary 
and  best  adapted  to  the  improvement  and 
general  interest  of  the  city,  the  method 
used  by  the  city  in  providing  waterworks 


acquire  by  purchase  an  existing  system  of  j 
waterworks  constructed  by  private  parties. 

So,  in  Austin  v.  Bartholomew,  46  C.  C. 
A.  327,  107  Fed.  349  (writ  of  certiorari 
denied  in  183  U.  S.  698,  46  L.  ed.  395,  22 
Sup.  Ct.  Rep.  934),  it  was  held  that  a  city 
could  rent  hydrants  of  a  water  company 
for  municipal  purposes,  where  its  charter 
authorized  it  to  construct  waterworks,  to 
provide  the  city  with  water,  to  erect  hy- 
drants, etc. 

So,  in  Springville  v.  Fullmer,  7  Utah, 
450.  27  Pac.  577,  it  was  held  that  a  city 
could  take  possession  and  control  of  the 
waters  of  a  certain  stream,  with  the  express 
consent  of  the  original  locators  and  owners 
thereof,  and  continue  to  hold  possession  of 
the  same  and  distribute  its  waters,  where 
its  charter  granted  it  the  right  to  furnish 
water,  lay  pipes,  etc.,  for  the  extinguish- 
ment of  fires  and  the  convenience  of  the  in- 
habitants. 

And  in  the  following  cases  it  was  held 
that  a  municipality  had  the  right  to  pro- 
vide for  a  supply  of  water  by  contract 
with  third  persons,  under  charter  provi- 
19  L.R.A.(N.S.) 


sions  empowering  the  city  to  enact  such 
laws  and  ordinances  as  it  might  deem  ex- 
pedient for  the  peace,  good  government, 
health,  and  welfare  of  its  inhabitants: 
Greenville  v.  Greenville  Waterworks  Co. 
126  Ala.  625,  27  So.  764;  Dyer  v.  Newport, 
123  Ky.  203,  94  S.  W.  25;  Webb  Citv  & 
C.  Waterworks  Co.  v.  Webb  Citv,  78  Mo. 
App.  422. 

On  the  other  hand,  in  National  Foundry 
&  Pipe  Works  v.  Oconto  Water  Co.  52  Fed. 
29,  it  was  held  that  such  general-welfare 
clause  of  a  city  charter  gave  the  city  no 
power  to  confer  a  franchise  for  owning  and 
operating  waterworks,  where  the  city  had 
never  adopted  the  general  law  authorizing 
municipalities  to  legislate  in  regard  to  the 
construction  and  operation  of  waterworks. 
But  this  decision  was  reversed  in  10  C.  C. 
A.  60,  18  U.  S.  App.  458,  24  U.  S.  App.  81, 
61  Fed.  782,  because  the  city's  charter  gave 
it  the  express  power  to  provide  for  the  erec- 
tion of  waterworks,  which  provision  it  was 
said  was  "apparently  not  brought  to  the 
attention  of  the  court  below." 


1908. 


STATE  EX  BEL.  ELLIS  v.  TA^klPA  WATERWORKS  CO. 


185 


for  the  city  m  within  the  lawful  discretion 
of  the  city,  if  no  particular  method  is  in- 
dicated by  the  law. 
Same  —  priTate  plant. 

12.  The  powers  of  the  city  of  Tampa  in 
providing  waterworks  for  the  city  and  its 
inhabitants  are  not  limited  to  the  estab- 
lishment of  a  municipal  plant,  and  the  city 
bu  authority  to  confer  upon  a  corporation 
proper  privileges  and  franchises  in  the  use 
of  the  streets  of  the  city  to  enable  the  cor- 
poration to  furnish  an  adequate  supply  of 
good  water  for  all  purposes  to  the  city  and 
its  inhabitants. 

Same  —  ordinances  *  illegal  proTlslons. 
13.  An  ordinance  of  a  city  containing 
provisions  sufficient  of  themselves  to  accom- 
plish an  expressed  lawful  purpose,  the  fact 
that  the  ordinance  also  contains  separable 
illegal  or  improper  provisions  will  not 
necessarily  render  the  ordinance  void  in 
totOy  when  the  elimination  of  the  illegal 
portions  will  not  cause  results  not  intended, 
or  affect  the  integrity  of  the  remaining  por- 
tioDs  for  the  purposes  expressed. 
Contracts  —  statutory   provisions. 

14.  Provisions   of   law   applicable  to  the 
subject-matter  of  contracts  are  parts  of  the 
rontracts,  whether  so  expressed  or  referred 
to  in  the  contracts,  or  not. . 
Same  ^  public  service  ^  regalation. 

15.  Where  the  law  authorizes  the  regula- 
tion of   service   rendered   the   public,   such 
law  becomes  a  part  of  and  controls  contracts 
providing  for  the  public  service. 
Same  —  unenforceable  provisions. 

16.  Where  a  municipal  contract  for  the 
rendering  of  public  service  contains  provi- 
sions that  would  be  unenforceable  because 
anreasonable,  and  the  law  provides  for  the 
regulation  of  the  service  rendered  under  the 
contract,  such  right  to  regulate  may  re- 
lieve the  apparent  unreasonable  features  of 
the  contract. 

Same  —  provisions  sustained. 

17.  Municipal  contracts  for  the  render- 
ing of  public  service  will  be  sustained 
Inhere  the  power  is  given  to  make  the  con- 
tract, and  the  terms  of  it,  taken  with  the 
law  controlling  them,  are  not  clearly  viola- 
tive of  some  provision  or  principle  of  law. 
Municipal    corporation  —  water    supply 

—  streets  —  exclusive  use. 

18.  The  powers  conferred  upon  the  city  of 
Tampa  by  its  charter  and  the  general  law 
do  not  authorize  the  city  to  grant  an  ex- 
elusive  privilege  to  use  the  streets  of  the 
eity  for  the  purpose  of  furnishing  water  to 
the  eity  and  its  inhabitants. 

Same  —  capacity  —  rates. 

19.  Provisions  contained  in  an  ordinance 
of  the  city  of  Tampa  relating  fo  rates  to  be 
chai^ged  and  to  the  capacity  of  a  water- 
works plant  authorized  in  the  streets  should 
be  construed  as  having  reference  to  the  ex- 
pressed design  to  furnish  an  adequate  sup- 
ply of  good  water  for  all  purposes,  and  to 
the  governmental  authority  to  regulaie 
snch  matters  as  they  affect  the  rights  of 
the  public. 

19L.R.A.(N.S.) 


Ordinances  *  partial  validity. 

20.  As  the  expressed  purpose  of  the  Tam- 
pa municipal-ordinance  contract  for  the 
furnishing  of  water  to  the  city  and  its  in- 
habitants can  be  accomplished  by  its  valid 
portions,  and  the  elimination  of  invalid  or 
improper  portions  does  not  injure  the  city, 
it  cannot  be  said  that  it  appears  the  ordi- 
nance would  not  have  been  passed  without 
the  invalid  portions,  or  that  an  elimination 
of  the  invalid  portions  would  cause  results 
not  intended  by  the  ordinance. 

(July  7,  1908.) 

APPLICATION  for  a  writ  of  quo  war- 
ranto to  test  the  right  of  the  respond- 
ent to  exercise  the  privileges  and  fran- 
chises of  using  the  public  streets  of  the 
city  of  Tampa  for  the  maintenance  of  a  sys- 
tem of  waterworks.  Demurrer  to  the  re- 
turn overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  R.  Gunby  and  Glen  & 
Himes  for  relator. 

Mr.  P.  O.  Knight,  for  respondent: 

The  city  of  Tampa  had  power  to  enter  in- 
to a  contract  for  the  establishment  of  a 
waterworks  system. 

Freeport  Water  Co.  v.  Freeport,  180  U. 
S.  587,  45  L.  ed.  879,  21  Sup.  Ct.  Rep.  493; 
New  Orleans  Waterworks  Co.  v.  Rivers,  115 
U.  S.  674,  29  L.  ed.  526,  6  Sup.  Ct.  Rep. 
273;  Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct. 
Rep.  77;  Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  368,  46  L.  ed.  592,  22  Sup. 
Ct.  Rep.  410;  Atlantic  City  Waterworks 
Co.  V.  Atlantic  City,  39  N.  J.  Eq.  367; 
Southwest  Missouri  Light  Co.  v.  Joplin,  101 
Fed.  23,  113  Fed.  817;  Austin  v.  Bartholo- 
mew, 46  C.  C.  A.  327.  107  Fed.  349;  Los 
Angeles  City  Water  Co.  v.  Los  Angeles,  88 
Fed.  721,  affirmed  in  177  U.  S.  558,  44  L.  ed. 
886,  20  Sup.  Ct.  Rep.  736;  Vicksburg  Water- 
works Co.  V.  Vicksburg,  185  U.  S.  65,  46  L. 
ed.  808,  22  Sup.  Ct.  Rep.  585;  Andrews  v. 
National  Foundry  &  Pipe  Works,  10  C.  C. 
A.  60,  18  U.  S.  App.  458,  24  U.  S.  App. 
81,  61  Fed.  782;  Anoka  Waterworks,  Elec- 
tric Light  &  P.  Co.  V.  Anoka,  109  Fed. 
580;  State  ex  rel.  Jacksonville  v.  Jackson- 
ville Street  R.  Co.  29  Fla.  591,  10  So.  590; 
Atlantic  City  Waterworks  Co.  v.  Atlantic 
City,  48  N.  J.  L.  378,  6  Atl.  24;  Illinois 
Trust  &  Sav.  Bank  v.  Arkansas  City,  34 
L.R,A.  518,  22  C.  C.  A.  171,  40  U.  S.  App. 
257,  76  Fed.  271;  Ludington  Water-Supply 
Co.  V.  Ludington,  119  Mich.  489,  78  N.  \V. 
558;  Cartersville  Improv.  Gas  &  Water  Co. 
V.  Cartersville,  89  Ga.  683,  16  S.  E.  25; 
Grant  v.  Davenport,  36  Iowa,  396;  Saleno 
V.  Neosho,  127  Mo.  627,  27  L.R.A.  769,  48 
Am.  St.  Rep.  653,  30  S.  W.  190;  State  ex 
rel.   Kaiser   Water   Co.   v.   Philipsburg,   23 
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Mont.  16,  57  Pac.  405;  Crosby  v.  Montgom- 
ery, 108  Ala.  498,  18  So.  723;  Greenville  v. 
Greenville  Waterworks  Co.  125  Ala.  625,  27 
So.  7G4;  Connersville  v.  Connersville  Hy- 
draulic Co.  86  Ind.  184;  Valparaiso  v.  Gard- 
ner, 97  Ind.  2,  49  Am.  Rep.  416;  Vincennes 
V.  Citizens'  Gaslight  Co.  132  Ind.  114„  16 
L.R.A.  485,  31  N.  E.  573;  Crowder  v.  Sulli- 
van,  128  Ind.  486,  13  L.R.A.  647,  28  iJ.  E. 
94;  Indianapolis  v.  Indianapolis  Gaslight  & 
Coke  Co.  66  Ind.  396;  Newport  v.  Newport 
Light  Co.  84  Ky.  168;  New  Orleans  Gaslight 
Co.  V.  New  Orleans,  42  La.  Ann.  188,  7  So. 
559;  Memphis  v.  Memphis  Water  Co.  5 
Heisk.  529;  Blood  v.  Manchester  Electric 
Light  Co.  68  N.  H.  340,  39  Atl.  335;  1  Dill. 
Mun.  Corp.  pp.  27-39;  Fergus  Falls  Water 
Co.  V.  Fergus  Falls,  65  Fed.  591;  Westerly 
Waterworks  v.  Westerly,  75  Fed.  181;  De- 
fiance Water  Co.  v.  Defiance,  90  Fed.  753; 
State  ex  rel.  Smith  v.  Burbridge,  24  Fla. 
112,  3  So.  869. 

Even  if  the  franchise  is  invalid  because  by 
ordinance  the  city  undertook  to  invest  the 
company  with  exclusive  rights  in  the  city 
for  a  period  of  years,  it  would  in  no  wise 
affect  the  validity  of  the  contract. 

Bartholomew  v.  Austin,  29  C.  C.  A.  668, 
52  U.  S.  App.  512,  85  Fed.  369;  Illinois 
Trust  &  Sav,  Bank  v.  Arkansas  City,  supra ; 
2  Abbott,  Mun.  Corp.  p.  1152;  Canova  v. 
Williams,  41  Fla.  509,  27  So.  30;  Tampa  v. 
Salomonson,  35  Fla.  446,  17  So.  581;  Lit- 
tle Falls  Electric  &  Water  Co.  v.  Little 
Falls,  74  Minn.  197,  77  N.  W.  40. 

The  provision  of  the  agreement  as  to  levy- 
ing taxes  might  be  void,  and  still  the  con- 
tract, so  far  as  the  right  of  the  company  to 
do  business  here  is  concerned,  be  enforce- 
able. 

Bartholomew  v.  Austin  and  Little  Falls 
Electric  &  Water  Co.  v.  Little  Falls,  supra; 
2  Abbott,  Mun.  Corp.  pp.  1152-1164. 

Messrs.  Sparkman  &  Garter  also  for 
respondent. 

Whitfield,  J.,  delivered  the  opinion  of 
the  court: 

In  quo  warranto  proceedings  instituted 
here  by  the  attorney  general  against  the 
Tampa  Waterworks  Company,  a  corpora- 
tion, it  is  alleged  that  the  company  is  exer- 
cising, without  any  warrant  or  authority  of 
law,  the  privileges  and  franchises  of  using 
the  public  streets  of  the  city  of  Tampa  for 
stated  purposes  of  a  system  of  waterworks. 
A  writ  was  issued  by  this  court  requiring 
the  Tampa  Waterworks  Company  "to  show 
by  what  wasrant  or  authority  it  has  used 
and  does  use  the  privileges  and  franchises 
aforesaid,  to  wit,  that  of  using  the  public 
streets  of  the  city  of  Tampa  by  maintaining 
and  operating  a  system  of  pipes,  mains,  and 
hvdrants  therein  for  the  distribution  and 
19  L.R.A.(N.S.) 


supply  of  water  to  the  city  of  Tampa  and 
the  inhabitants  thereof  for  public  and  pri- 
vate uses,  and  that  of  having  an  exclusive 
right  to  furnish  water  within  the  city  of 
Tampa  to  the  said  city  and  the  inhabitants 
thereof." 

The  return  of  the  respondent  sets  up  facts 
to  show  its  claim  of  right  to  use  the  fran- 
chises and  privileges  alleged,  and  avers  that 
while,  imder  its  charter  and  articles  of  in- 
corporation, it  was  granted  by  the  state  of 
Florida  the  exclusive  right  for  twenty  years 
from  the  date  on  which  it  coounenced  suc- 
cessful operation  of  its  waterworks  in  the 
streets  of  Tampa,  yet  the  respondent  ex- 
pressly denies  that  it  has  ever  exercised, 
claimed,  asserted,  or  usurped  any  exclusive 
right  to  furnish  water  within  the  city  of 
Tampa  to  said  city  and  the  inhabitants 
thereof.  The  cause  is  considered  upon  a  de- 
murrer to  the  return. 

The  writ  is  issued  against  the  Tampa 
Waterworks  Company  as  a  corporation,  and 
it  does  not  directly  question  the  right  of 
the  respondent  to  exist  as  a  corporate  en- 
tity. The  mandate  does  not  call  for  a  show- 
ing as  to  the  right  to  exist  as  a  corpora- 
tion, but  it  requires  the  respondent  only  to 
show  by  what  warrant  or  authority  it  has 
used  and  does  use  the  privilege  and  fran- 
chise in  the  public  jstreets  as  alleged.  This 
being  so,  it  is  not  necessary  to  consider  the 
questions  raised  by  the  relator  as  to  the 
constitutionality  of  the  general  incorpora- 
tion acts  of  1868  (chapter  1639,  p.  118, 
Laws  of  Florida),  under  which  the  respond- 
ent claims  to  have  obtained  its  charter  to 
exist  and  do  business  as  a  corporation. 

Articles  of  incorporation  obtained  under 
the  general  law  authorizing  the  corporation 
to  engage  in  the  business  of  rendering  pub- 
lic service  in  a  municipality  do  not  ipao 
facto  authorize  the  corporation  to  .use  priv- 
ileges and  franchises  that  may  be  conferred 
by  the  municipality  to  render  the  public 
service   therein. 

As  the  right  to  exist  as  a  corporation  and 
to  do  the  kind  of  business  alleged  are  not 
questioned,  the  existence  of  proper  author- 
ity from  the  city  of  Tampa  to  the  corpora- 
tion to  exercise  the  privilege  and  franchise 
of  using  the  streets  as  alleged  is  to  be  de- 
termined. The  question  is  the  existence  of 
authority,  not  the  proper  exercise  of  it. 

Municipalities  are  established  by  law  for 
purposes  of  government.  Their  functions 
are  performed  through  appropriate  officers 
and  agents,  and  they  can  exercise  only  such 
powers  as  are  legally  conferred  by  express 
provisions  of  law,  or  such  as  are  by  fair 
implication  and  intendment  properly  in- 
cident to  or  included  in  the  powers  express- 
ly conferred  for  the  purpose  of  carrying  out 
and    acconii)lishing   the   object   of   the   mu- 
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nicipality.  Powers  that  are  indispensable 
to  the  declared  objects  and  purposes  of  a 
municipality  may  be  inferred  or  implied 
from  powers  expressly  given  that  are  fair- 
ly subject  t«  such  construction.  The  diffi- 
culty of  making  specific  enumeration  of  all 
such  powers  as  the  legislature  may  intend 
to  del^ate  to  municipal  corporations  ren- 
ders it  necessary  to  confer  some  power  in 
general  terms.  The  general  powers  given 
are  intended  to  confer  other  powers  than 
those  specifically  enumerated.  General  pow- 
ers given  to  a  municipality  should  be  in- 
terpreted and  construed  with  reference  to  the 
purposes  of  the  incorporation.  Where  par- 
ticular powers  are  expressly  conferred,  and 
there  is  also  a  general  grant  of  power,  such 
general  grant  by  intendment  includes  all 
powers  that  are  fairly  within  the  terms  of 
the  grant,  and  are  essential  to  the  pur- 
poses of  the  municipality,  and  not  in  conflict 
with  the  particular  powers  expressly  con- 
ferred. The  law  does  not  expressly  grant 
powers  and  impliedly  grant  others  in  conflict 
therewith.  If  reasonable  doubt  exists  as 
to  a  particular  power  of  a  municipality; 
it  should  be  resolved  against  the  city;  but, 
where  the  particular  power  is  clearly  con- 
ferred, or  is  fairly  included  in  or  inferable 
from  other  powers  expressly  conferred,  and 
is  consistent  with  the  purposes  of  the  mu- 
nicipality and  the  powers  expressly  con- 
ferred, the  existence  of  the  power  should 
be  resolved  in  favor  of  the  city,  so  as  to 
enable  it  to  perform  its  proper  functions 
of  government. 

Among  the  usual  functions  of  a  municipal 
government  are  those  of  granting  privileges 
in  the  use  of  its  streets  for  the  purpose  of 
rendering  services  of  a  public  nature,  such 
as  furnishing  the  municipality  and  its  in- 
habitants service  necessary  or  useful  foi 
the  common  welfare  of  all.  The  furnishing 
of  water  for  use  and  for  free  protectidn  is  a 
sertice  necessary  or  useful  for  the  individ- 
ual and  collective  well-being  of  a  city  and 
its  inhabitants.  Authority  to  make  pro- 
visions within  lawful  limitations  for  se- 
curing or  furnishing  to  a  city  and  its  in- 
habitants an  abundant  supply  of  good  water 
for  all  purposes  is  a  usual  and  necessary 
power  of  a  municipality;  and  such  power 
may  be  included  in  powers  given  in  general 
terms,  where  there  is  nothing  in  the  enu- 
meration of  particular  powers  conferred  to 
limit  in  this  particular  the  operation  of 
the  general  powers  conferred.  Porter  v. 
Vinzant.  49  Fla.  213,  111  Am.  St.  Rep.  93, 
38  So.  607;  Mernaugh  v.  Orlando,  41  Fla. 
433.  27  So.  34. 

Unless  expressly  or  impliedly  restrained 
bv  statute,  a  municipal  corporation  has  a 
discretion  in  the  choice  of  means  and  meth- 
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ods  for  exercising  the  powers  given  to  it 
for  governmental  or  public  purposes,  and 
the  usual  limitations  upon  the  actions  of 
municipalities  within  their  legal  powers 
are  good  faith  and  reasonableness,  not  wis- 
dom or  perfection:  Jacksonville  Electric 
Light  Co.  v.  Jacksonville,  36  Fla.  229,  text, 
271,  30  L.R.A,  640,  51  Am.  St.  Rep.  24,  18 
So.    677. 

Where  action  is  taken  by  a  municipality 
in  the  exercise  of  its  powers,  the  methods 
used  will  not  be  controlled  by  the  courts, 
where  there  is  no  abuse  of  power  or  discre- 
tion. All  doubts  as  to  the  propriety  of 
means  used  in  the  exercise  of  an  undoubted 
municipal  power  will  be  resolved  in  favor 
of  the  municipality. 

In  its  return  the  respondent  exhibits  an 
ordinance  contract,  approved  September  29, 
1887,  between  the  city  of  Tampa  and  the 
Tampa  Waterworks  Company,  containing 
provisions  "that,  in  view  of  the  urgent  ne- 
cessity for  the  better  protection  against  fire, 
and  also  to  obtain  for  the  use  of  the  in- 
habitants of  said  city  an  abundant  supply 
of  good  water  for  all  purposes,  .  .  .  the 
exclusive  right  and  privileges  to  construct, 
maintain,  and  operate  waterworks  for  pub- 
lic and  private  supply  of  water  within  said 
city  for  a  term  of  thirty  years  is  hereby 
granted,  .  .  .  together  with  the  right  to 
lay  pipes,  erect  hydrants,  fountains,  and 
such  other  structures  and  appurtenances  in 
any  and  all  the  sjbreets  or  other  public  ways 
in  the  said  city  as  may  be  required  for  the 
distribution  of  water;"  that,  in  considera- 
tion of  $4,950  per  annum,  the  company 
agreed  to  erect  waterworks  with  a  reservoir 
capable  of  holding  100,000  gallons  of  water 
of  sufficient  height  to  give  a  stated  pressure 
at  a  given  point  in  the  city,  to  supply  with 
water  for  fire  purposes,  mains,  etc.,  as  des- 
ignated, to  supply  with  water,  for  the  pay- 
ment of  city  taxes  and  license  for  the  first 
ten  years  of  the  contract,  the  city  hall, 
guardhouse,  and  market  house,  with  desig- 
nated accommodations  at  such  places  on  the 
mains  as  designated  by  the  city  council ;  that 
a  sufficient  tax  shall  be  levied  and  collect- 
ed annually  upon  all  taxable  property  of 
the  city  to  meet  the  payment^  due  under  the 
contract  as  they  respectively  mature;  that 
the  main  or  pipe  system  shall  be  laid  in  such 
streets  as  shall  give  the  greatest  amount  of 
fire  protection  and  the  distribution  of  an  ade- 
quate amount  of  water  to  the  consumers: 
that  the  company  shall,  in  accordance  with 
the  contract  set  out  in  the  ordinance,  extend 
the  water  mains  to  any  part  of  the  said 
city,  when  ordered  to  do  so  by  the  proper 
authorities  of  the  city  of  Tampa :  that  there 
shall  be  annually  levied  and  collected  a  tax 
of  five  mills  on  the  property  in  tlip  city  for 
the  payment  of  the  obligations  of  the  con- 
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tract.  Other  provisions  of  the  ordinance 
contract  need  dot  be  stated  here. 

Chapter  3779,  which  became  effective  June 
2,  1887,  and  established  the  city  of  Tampa, 
provides,  in  §  7  (Laws  1887,  p.  193),  that 
the  "city  council  shall  have  power  to  make, 
ordain,  establish,  and  execute  for  the  gov- 
ernment of  said  city  such  ordinances  •  •  . 
as  they  shall  deem  necessary,  ...  to 
provide  for  the  establishment  of  water- 
works, .  .  .  and  to  do  and  regulate  any 
other  matter  or  thing  that  may  tend  to  pro- 
mote the  peace,  health,  welfare,  prosper- 
ity, and  morals  of  the  said  city;  and  .  .  . 
said  city  council  shall  have  all  the  powers 
and  perform  all  the  duties  imposed  upon 
them  by  the  laws  of  Florida  .  .  .  pro- 
viding for  the  creation  and  government  of 
cities  and  towns." 

Under  the  general  laws  of  the  state,  the 
city  council  had  the  power  "to  levy  and  col- 
lect a  special  tax  annually  for  waterworks 
and  fire  protection"  (Acts  1885,  p.  46,  chap. 
3605,  I  1 )  ;  "to  pass  all  laws  and  ordinances 
which  may  be  necessary  for  the  preservation 
of  the  public  health ;  to  make  and  sink  wells, 
erect  pumps,  dig  drains;  to  pass  all  neces- 
sary laws  to  guard  against  fire;  .  .  . 
and  to  do  and  perform  all  such  other  act 
or  acts  as  shall  seem  necessary  and  best 
adapted  to  the  improvement  and  general  in- 
terest of  the  city"  (McClellan's  Dig.  1881, 
chap.  37,  §1  20,  21,  p.  249). 

It  is  contended  that  tl\^se  provisions  of 
law  did  not  authorize  the  city  of  Tampa  to 
make  the  contract  with  the  respondent.  The 
argument  is  that  the  furnishing  of  water 
by  a  municipal  plant  was  contemplated,  be- 
cause the  general  law  authorized  the  city 
council  "to  make  and  sink  wells,  erect 
pumps,  dig  drains,"  issue  bonds  for  building 
or  repairing  the  public  works  of  the  city, 
and  levy  a  special  tax  for  waterworks  and 
fire  protection;  because  the  city  charter  em- 
powered the  city  council,  by  ordinance,  "to 
provide  for  the  establishment  of  water- 
works" and  to  Impose  fines  and  penalties 
for  breaches  of  ordinances;  because  limita- 
tions were  placed  upon  the  power  to  borrow 
money  and  issue  bonds,  and  to  make  appro- 
priations, and  enabling  legislation  was  en- 
acted; and  because  of  the  provisions  as  to 
the  related  powers  given  by  the  charter 
and  by  the  general  law,  and  the  limitations 
contained  in  §  8  of  article  8  of  the  Consti- 
tution. 

The  authority  contained  in  the  general 
law  "to  make  and  sink  wells,  erect  pumps, 
dig  drains,"  etc..  is  distinct  from,  and  docs 
not  limit  or  qualify,  the  express  particular 
authority  "to  pass  all  laws  necessary  to 
guard  against  fire,"  or  the  charter  power 
"to  provide  for  the  establishment  of  water- 
works." Nor  does  the  express  specific  au- 
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thority  as  to  wells,  pumps,  and  drains  limit 
the  powers  given  under  the  general-welfare 
clauses.  No  such  purpose  can  be  discovered 
in  a  careful  consideration  of  all  the  provi- 
sions of  law  on  the  subject  of  the  municipal 
powers.  Any  provision  made  by  the  city 
must  be  by  ordinance,  and  cities  are  au- 
thorized to  contract  by  ordinance,  as  well  aa 
to  erect  their  own  plants  by  ordinance  and 
to  perform  other  duties  by  ordinance. 

The  limitations  upon  the  taxing  powers 
of  the  city,  contained  in  the  charter  act  or 
in  the  General  Statutes  of  the  state,  do  not 
preclude  the  city  from  granting  privileges 
in  its  streets  or  from  making  valid  contracts 
by  ordinance  to  carry  out  any  lawful  pur- 
pose of  the  municipality. 

The  powers  given  as  to  taxation  and  ap- 
propriations are  as  applicable  to  the  obliga- 
tions of  lawful  contracts  as  to  municipal 
plants.  Powers  and  limitations  as  to  bonds 
for  public  works  of  the  city  do  not  forbid 
the  making  of  valid  contracts  for  lawful 
purposes.  The  method  by  which  waterworks 
are  to  be  provided  is  not  indicated  in  the 
law,  and  the  city  may  exercise  a  lawful  dis- 
cretion in  using  the  charter  powers  "to  pro- 
vide for  the  establishment  of  waterworks 
.  .  .  and  to  do  and  regulate  any  other 
matter  or  thing  that  may  tend  to  promote 
the  peace,  health,  welfare,  prosperity,  and 
morals  of  the  said  city,"  and  the  powers 
given  by  the  general  law  to  do  and  perform 
all  acts  necessary  and  best  adapted  to  the 
improvement  and  general  interest  of  the 
city. 

The  powers  given  the  city  council  are 
not  expressly  or  by  fair  implication  limited 
to  the  establishment  of  a  municipal  plant 
for  the  purpose  of  conserving  the  public 
health,  safety,  and  general  welfare,  by  pro- 
viding water  for  the  city  and  its  inhabit- 
ants. It  was  clearly  within  the  power  of 
the  city,  under  the  provisions  of  law  herein 
referred  to,  to  make  a  valid  contract  with  a 
private  corporation  "to  obtain  for  the  use 
of  the  inhabitants  of  said  city  an  abundant 
supply  of  good  water  for  all  purposes,"  and 
to  confer  upon  the  corporation  proper  priv- 
ileges and  franchises  in  the  use  of  the 
streets  of  the  city  to  enable  the  company  to 
properly  render  the  public  service  provided 
for. 

Under  the  express  authority  given  the 
city  council  of  the  city  of  Tampa  by  the 
charter  act  "to  provide  for  the  establishing 
of  waterworks,"  and  to  "have  all  the  powers 
and  perform  all  the  duties  imposed  upon 
them  by  the  laws  of  Florida  .  .  .  pro- 
viding for  the  creation  and  government  of 
cities,"  taken  in  connection  with  the  powers 
given  by  the  general  law  on  the  subject  "to 
levy  and  collect  a  special  tax  annually  for 
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\k-ater works  and  fire  protection,    ...    to 
pass  all  laws  and  ordinances  which  may  be 
necessary  for  the  preservation  of  the  public 
health.      ...     to  make  and  sink  wells, 
erect    pumps,   and   dig  drains,   to  pass  all 
necessary  laws  to  guard  against  fire,    .    .    . 
and  to  do  and  perform  all  such  other  act  or 
acts  as  shall  seem  necessary  and  best  adapt- 
ed to   the  improvement  and  general  inter- 
est of  the  city,"  and  construed  with  refer- 
ence to  the  principle  that,  while  municipal- 
ities can  exercise  only  such  powers  as  are 
given  expressly  or  by  necessary  or  fair  im- 
plication   from   those   expressly   given,   yet 
such  municipalities  are  given  all  the  powers 
that  are  incident  to  and  by  implication  are 
fairly    included   in   powers   expressly  given 
and  that  are  necessary  to  the  purposes  of 
their   creation,   it  is  clear   that  the  usual 
and   essential  authority  to  make  provision 
for  an  adequate  supply  of  good  water  for 
the  use  of  the  city  and  its  inhabitants  is  in- 
rluded   in   the   powers  conferred   upon  and 
the  duties  imposed  upon  the  city  of  Tampa 
when   the  contract  was  made.     It  is   also 
clear  that  the  city  had  the  choice  of  means 
for   securing  such   supply   of   water,   since 
nothing  in  the  charter  act  or  general  law 
can  be  fairly  held  to  limit  the  bona  fide  dis- 
cretion necessarily  vested  in  the  city  for  the 
public  welfare. 

It  is  contended  that,  even  if  the  city  had 
the  power  to  make  the  contract  with  the 
respondent,  the  particular  contract  is  void, 
because  it  undertakes  to  confer  an  exclusive 
privilege  to  fix  rates,  to  limit  the  capacity 
of  the  plant,  to  exempt  the  property  from 
taxation  for  ten  years,  to  provide  an  un- 
lawful levy  of  taxes  and  appropriation  of 
funds,  to  divide  municipal  fines,  to  guar- 
antee interest  on  respondent's  bonds,  and 
to  regulate  subscriptions  to  the  stocks  and 
bonds  of  the  respondent. 

Where  a  municipality,  in  the  exercise  of 
an  undoubted  power,  confers  by  ordinance 
privileges  and  franchises  for  a  proper  pur- 
pose clearly  expressed  in  the  ordinance, 
which  contains  provisions  sufficient  of  them- 
selves to  accomplish  the  expressed  purpose, 
the  fact  that  the  ordinance  contains  sepa- 
rable illegal  or  improper  provisions  will  not 
necessarily  render  the  ordinance  void  in  to- 
to,  when  the  elimination  of  the  illegal  por- 
tions will  not  cause  results  not  intended,  or 
affect  the  integrity  of  the  remaining  por- 
tions for  the  purposes  designated  by  the  or- 
dinance. 

Provisions  of  law  applicable  to  the  sub- 
ject-matter of  contracts  are  parts  of  the  con- 
tracts, whether  so  expressed  or  referred  to 
in  the  contracts  or  not. 

Where  the  law  authorizes  the  regulation 
of  service  rendered  the  public,  such  law 
becomes  a  part  of  and  controls  contracts 
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providing  for  the  public  seivt'se  State  ex 
rel.  Ellis  v.  Atlantic  Coast  fane  R.  Co. 
52  Fla.  646,  12  L:R.A.(N.S.)  506,. 41  So. 
705. 

Where  a  mimicipal  contract  for  the  ren- 
dering of  public  service  contains  provisions 
that  would  be  unenforceable,  because  unrea- 
sonable, and  the  law  provides  for  the  regu- 
lation of  the  service  rendered  under  the  con- 
tract, such  right  to  regulate  may  relieve 
the  apparent  unreasonable  features  of  the 
contract. 

Municipal  contracts  for  the  rendering  of 
public  service  will  be  sustained,  where  the 
power  is  given  to  make  the  contract,  and  the 
terms  of  the  contract,  taken  with  the  law 
controlling  them,  are  not  clearly  violative 
of  some  provision  or  principle  of  law. 

The  powers  conferred  upon  the  city  of 
Tampa  by  its  charter  and  by  general  law  do 
not  give  to  the  city  authority  to  grant  an 
exclusive  privilege  to  use  the  streets  of 
the  city  for  the  purpose  of  furnishing  water 
to  the  city  and  its  inhabitants  (Florida  C. 
&  P.  R.  Co.  V.  Ocala  Street  &  Suburban  R. 
Co.  39  Fla.  306,  22  So.  692;  Capital  City 
Light  &  Fuel  Co.  v.  Tallahassee,  42  Fla.  462. 
28  So.  810) ;  but  the  respondent  expressly 
disclaims  any  such  exclusive  right. 

The  provision  contained  in  the  contract 
as  to  rates  to  be  charged  for  the  water  is 
not  void  under  the  law;  but  it  is  subject 
to  and  is  controlled  by  the  right  of  the  legis- 
lature to  provide  for  regulating  the  rates 
under  the  provisions  of  f  30,  art.  16,  of 
the  Constitution.  Tampa  v.  Tampa  Water- 
works Co.  45  Fla.  600,  34  So.  631. 

The  provision  for  reservoirs,  pipes,  mains, 
etc.,  of  specified  dimensions,  clearly  has 
reference  to  the  necessities  of  the  city  when 
the  contract  was  made;  and  such  provision 
is  to  be  taken  in  connection  with  other  pro- 
visions, and  with  the  declared  purpose  of  the 
contract  "to  obtain  for  the  use  of  the  in- 
habitants of  said  city  an  abundant  supply 
of  good  water  for  all  purposes."  The  pro- 
visions that  the  respondent  should  furnish 
"a  first-class  fire  protection;"  and  that,  **as 
the  city  grows  and  .  .  .  should  desire 
new  hydrants,  the  party  of  the  second  part 
should  erect  them,  and  the  city  shall  pay 
for  them,"  and  to  "extend  the  water  mains 
to  any  part  of  the  said  city,  when  ordered  to 
do  so;"  and  "that  the  main  or  pipe  system 
shall  be  laid  in  such  streets  as  shall  give 
the  greatest  amount  of  fire  protection  and 
the  distribution  of  an  adequate  amount  of 
water  to  the  consumers;"  and  other  provi- 
sions of  the  ordinance  contract, — must  be 
considered  as  having  reference  to  the  neces- 
sities of  the  future  as  to  increased  capacity, 
and  to  the  governmental  authority  to  regu- 
late and  control  such  matters  as  they  affect 
the  rights  of  the  public.    See  |  8  of  article  8 
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and  the  declaration  fails  to  allege  that  the 
injury'  to  the  live  »tock  was  occasioned  by 
the  fraud  or  gross  negligence  of  the  com- 
pany or  its  employees."  The  plaintiff  not 
desiring  to  amend  his  declaration,  judgment 
was  entered  for  the  defendant,  and  the  plain- 
tiff sued  out  a  writ  of  error. 

In  Clyde  S.  S.  Co.  v.  Burrows,  36  Fla.  121, 
18  So.  349,  we  pointed  out  that  common  car- 
riers, by  the  common-law  rule,  are  held  to  a 
very  strict  accountability  for  the  loss  of 
goods  and  chattels  received  for  carriage; 
such  accountability  being  independent  of 
contract  and  imposed  by  law  on  grounds  of 
public  policy  and  commercial  necessity  for 
the  protection  of  the  owner  of  the  property. 
The  court  said:  ''In  the  absence  of  a 
special  contract  restricting  or  modifying  a 
common  carrier's  common-law  liability  in 
some  particular  which  the  courts  may  not 
consider  unreasonable  or  subversive  of  pub- 
lic policy,  such  carrier  is  an  insurer  against 
all  risks  of  loss  or  injury,  except  those  re- 
sulting directly  from  the  act  of  God  or  the 
public  enemy  and  without  the  intervention 
of  human  agency  while  the  carrier  is  in  line 
of  duty."  Where  the  happening  of  the  in- 
jury has  been  contributed  to  by  the  carrier, 
or  would  not  have  resulted  from  the  act  of 
God  but  for  the  carrier's  negligence  or  de- 
parture from  the  line  of  his  duty,  he  is  not 
protected.  The  liability  of  a  common  carrier 
as  an  insurer  does  not  extend  to  any  dam- 
age resulting  from  any  intrinsic  cause 
against  w^hich  care  and  foresight  could  not 
provide,  for  such  cause  is  within  the  princi- 
ple which  excuses  common  carriers  from  loss 
or  damage  resulting  from  the  act  of  Grod. 
Norris  v.  Savannah,  F.  &  W.  R.  Co.  23  Fla. 
182,  11  Am.  St.  Rep.  366,  1  So.  476.  Under 
this  rule,  the  liability  of  the  carrier,  under- 
taking to  transport  live  stock  for  those  who 
choose  to  employ  him,  does  not  extend  to 
any  damage  resulting  from  the  nature,  dis- 
position, or  viciousness  of  the  animal.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Johnston,  76 
Ala.  696,  51  Am.  Rep.  489;  Cooper  v. 
Raleigh  &  G.  R.  Co.  110  Ga.  659,  36  S.  £. 
240. 

The  doctrine  of  the  common  law,  which 
holds  the  carrier  to  the  liability  of  an  in- 
surer, does  not  deny  to  the  parties  to  the 
shipment  the  right  to  enter  into  contracts 
with  reference  to  this  liability;  and  it  is 
well  settled  that  the  owner  and  the  carrier 
may  by  contract  provide  for  a  limitation  of 
the  carrier's  liability  that  is  not  illegal  or 
unreasonable.  Atlantic  Coast  Line  R.  Co. 
V.  Dexter,  50  Fla.  180,  111  Am.  St.  Rep.  116, 
39  So.  634;  1  Hutchinson,  Carr.  §  419,  and 
cases  cited;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Witty,  32  Neb.  275,  29  Am.  St.  Rep.  436,  49 
19  LJEl.A.(N.S.) 


N.  W.  183.  Whenever  a  railroad  company, 
therefore,  receives  cattle  or  live  stock,  and 
undertakes  to  transport  the  same  for  hire, 
such  company  assumes  the  relation  of  a 
common  carrier,  and  becomes  chargeable 
with  the  duties  and  obligations  which  are 
incident  to  that  relation,  except  so  far  as 
such  duties  and  responsibilities  may  legally 
be  modified  by  special  contract.  Hutchin- 
son, Carr.  §  221;  Moulton  v.  St.  Paul,  M.  Sc 
M.  R.  Co.  31  Minn.  85,  47  Am.  Rep.  781,  16 
N.  W.  497. 

A  common  carrier  of  goods,  however,  can- 
not legally  stipulate  for  exemption  from  lia- 
bility for  losses  and  Injuries  occasioned  by 
its  own  negligence  or  that  of  its  agents  or 
servants.  Such  a  stipulation  is,  in  this 
country,  regarded  as  contrary  to  a  public 
policy  which  recognizes  the  inequality  of 
the  parties  to  the  contract  of  shipment  at 
the  time  of  its  execution,  and  the  exercise 
and  enjoyment  by  the  common  carrier  of 
franchises  granted  for  a  public  purpose  and 
for  the  public  benefit.  It  is  not  simply  a 
question  between  the  carrier  and  the  single 
individual  with  whom  the  contract  is  made. 
It  is  a  question  of  public  interest  on  the  one 
hand -and  public  duty  on  the  other.  In  dis- 
cussing the  question  of  the  public  concern 
with  reference  to  these  stipulations,  Mr. 
Justice  Bradley,  speaking  for  the  court  in 
New  York  C.  R.  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  ed.  627,  says:  "If  the  customer 
had  any  real  freedom  of  choice,  if  he  had  a 
reasonable  and  practicable  alternative,  and 
if  the  employment  of  the  carrier  were  not  a 
public  one,  charging  him  with  the  duty  of 
accommodating  the  public  in  the  line  of  his 
employment;  then,  if  the  customer  chose  to 
assume  the  risk  of  negligence,  it  could  with 
more  reason  be  said  to  be  his  private  affair, 
and  no  concern  of  the  public.  But  the  con- 
dition of  things  is  entirely  different,  and  es- 
pecially so  under  the  modified  arrangements 
which  the  carrying  trade  has  assumed.  The 
business  is  mostly  concentrated  in  a  few 
powerful  corporations,  whose  position  in  the 
body  politic  enables  them  to  control  it. 
They  do  in  fact  control  it,  and  impose  such 
conditions  upon  travel  and  transportation  as 
they  see  fit,  which  the  public  is  compelled 
to  accept.  These  circumstances  furnish  an 
additional  argument,  if  any  were  needed,  to 
show  that  the  conditions  imposed  by  com- 
mon carriers  ought  not  to  be  adverse  (to 
say  the  least)  to  the  dictates  of  public  policy 
and.  morality.  The  status  and  relative  posi- 
tion of  the  parties  render  any  such  con- 
ditions void.  Contracts  of  common  carriers, 
like  those  of  persons  occupying  a  fiduciary 
character,  giving  them  a  position  in  which 
they   can   take   undue    advantage    of    the 
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persons  with  whom  they  contract,  must  rest 
upon  their  fairness  and  reasonableness.'* 
See  Thomp.  Neg.  S  6507,  and  cases  cited;  1 
Hutchinson,  Carr.  §  453;  Clark,  Contr. 
§  203;  6  Cyc.  Law  &  Proc.  p.  391 ;  6  Am.  & 
Eng.  Enc.  Law,  p.  458;  Western  U.  Teleg. 
Co.  V.  Milton,  53  Fla.  484,  11  L.R.A.(N.S.) 
560.  43  So.  495. 

Some  courts  which  have  been  inclined  to 
recognize  the  validity  of  contracts  relieving 
carriers  from  liability  for  negligence  have 
drawn  a  distinction  between  ordinary  negli- 
genee  and  gross  negligence,  as  has  been  at- 
tempted to  be  done  by  the  contract  in  the 
instant  case.  In  Illinois  the  cases  indicate 
a  leaning  in  favor  of  allowing  the  exemp- 
tion from  liability  for  ordinary  negligence 
of  servants;  but  they  deny  the  right  to  an 
exemption  from  liability  for  damage  result- 
ing from  gross  negligence  of  the  carrier  or 
his  employees.  This  is  also  the  view  of  the 
courts  of  Georgia  (see  Cooper  v.  Raleigh  &, 
G.  R.  Co.  110  Ga.  659,  36  S.  E.  240)  and 
South  Dakota  (see  Meuer  v.  Chicago,  M.  &, 
St.  P.  R,  Co.  5  S.  D.  568,  25  L.R.A.  81,  49 
Am.  St.  Rep.  898,  59  N.  W.  945),  where  it  is 
claimed  that  the  statute  allowing  the  car- 
rier to  limit  his  liability  by  express  contract 
permits  stipulations  against  liability  for 
ordinary  negligence. 

This  assumed  distinction  is  repudiated  by 
other  courts,  and,  in  the  absence  of  a  stat- 
ute controlling  us,  we  will  adhere  to  the  rule, 
supported  by  reason  and  authority,  that  de- 
nies the  carrier  the  right  to  contract  for  an 
exemption  of  any  degree  of  negligence,  and 
hold  to  be  ineffectual  all  stipulations  for  ex- 
emption from  liability  on  account  of  negli- 
gence whether  gross  or  ordinary.  Thomp. 
Keg.  f  6511;  6  Cyc.  Law  ft  Proc.  p.  391; 
Michigan  S.  &  N.  I.  R.  Co.  v.  Heaton,  37  Ind. 
448,  10  Am.  Rep.  89;  Shriver  v.  Sioux  City 
k  St.  P.  R.  Co.  24  Minn.  506,  31  Am.  Rep. 
353;  Moulton  v.  St.  Paul  M.  ft  M.  R.  Co. 
supra;  Baltimore  ft  O.  S.  W.  R.  Co.  v.  Rags- 
dale,  14  Ind.  App.  406,  42  N.  E.  1106. 

A  failure  to  exercise  the  care  and  dili- 
gence due  from  railroad  companies  as  com- 
mon carriers  is  negligence,  without  any  legal 
distinction  as  being  gross  or  ordinary.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  V.  Witty,  supra. 

The  contract  in  question  here,  seeking  to 
exonerate  the  defendant  company  from  lia- 
bility for  all  except  gross  negligence,  is  ob- 
noxious to  the  rule  here  annoimced.  The 
court  erred  in  overruling  the  demurrer  to  the 
plea,  and  the  cause  is  reversed. 

Taylor  and  Hocker,  JJ.,  concur. 

Shackleford,  Ch.  J.,  and  Cockrell  and 
Whitfield,  JJ.,  concur  in  the  opinion. 
liLJiJl.(N.S.)  13 


GEORGLl  SUPREME  COURT. 

SALLIE   HOOD 

V. 

FRANK  E.  HOOD. 


ROSA  HOOD,  Admrx.,  etc.,  of  James  Hood, 
Deceased,  Garnishee,  Plff.  in  Err. 

(130  Ga.  610,  61  S.  E.  471.) 

Divorce  —  alimony  —  Judgment  in  per- 
sonam —  constructive  service. 

A  judgment  in  personam  for  temporary 
alimony  and  attorneys'  fees  cannot  be  law- 
fully rendered  in'  a  divorce  suit  brought 
against  a  nonresident  husband,  who  is  not 
served  with  process  within  this  state  and 
does  not  appear  in  the  case,  but  is  only 
constructively  served  by  publication. 

(May  13,  1908.) 

ERROR  to  the  Superior  Court  for  Pike 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  a  garnishment  proceeding  to 
enforce  a  judgment  for  alimony  which  had 
been  rendered  in  a  divorce  proceeding.  Re- 
versed. 

Statement  by  Fish,   Ch.   J.: 

Mrs.  Sal  lie  Hood  brought,  in  the  superior 
court  of  Pike  county,  (Georgia,  a  petition  for 
divorce  against  her  husband,  Frank  £.  Hood, 
who,  the  petition  alleged,  formerly  resided  in 
that  county,  but  was  then  "a  resident  citizen 
of  the  state  of  Texas."  It  was  also  alleged 
in  the  petition  that  the  defendant  was  a  son 
of  James  Hood,  deceased,  who,  plaintiff  was 
informed,  died  intestate,  leaving  an  estate 
of  realty  and  personalty  in  Pike  county; 
that  Mrs.  Rosa  Hood  was  the  duly  qualified 
administratrix  upon  such  estate,  and  that 
the  defendant,  as  an  heir  at  law  of  James 
Hood,  would  be  entitled  to  a  distributive 
share  of  such  estate,  when  the  same  should 
be  duly  administered  and  ready  for  distri- 
bution. The  petition  prayed  that  the  de- 
fendant be  enjoined  from  disposing  of  or 
encumbering  his  interest  in  his  father's 
estate,  that  the  administratrix  be  enjoined 
from  paying  to  him,  or  to  anyone  for  him, 
any  portion  of  his  distributive  share  in  that 
estate,  and  "that  a  reasonable  provision  for 
permanent  alimony  be  made  for  the  support 
of  plaintiff  out  of  the  interest  and  dis- 
tributive share  of  said  defendant  in  .  .  . 
the  estate  of  James  Hood."  No  process,  how- 
ever, was  prayed  against  the  administratrix, 

Headnote  by  Fish,  Ch.  J. 


Note.  —  Power  to  grant  alimony  in  a  di- 
vorce proceeding  wiUiout  personal  scr\ice 
of  process,  see  case  note  to  Stall  ings  v. 
Stallings,  9  L.R.A.(X.S.)    593. 
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nor  was  she  in  any  way  made  a  party  to  the 
case.  An  order  was  passed  hy  the  judge 
that  service  he  perfected  upon  the  defendant, 
as  a  nonresident,  by  publication.  This  order 
was  dated  October  2,  1905.  On  April  2, 
1906,  at  the  April  term  of  the  court,  the 
petition  was  amended  by  asking  for  $100  as 
counsel  fees  and  "a  reasonable  amount  as 
temporary  alimony  during  the  pendency  of 
said  suit."  There  was  no  appearance  by  the 
defendant  in  the  case,  but,  upon  the  same 
date  that  the  amendment  to  the  petition  was 
allowed,  the  judge,  upon  e^  parte  hearing 
of  the  application  for  temporary  alimony 
and  attorneys'  fees,  "adjudged  that  the 
plaintiff  have  judgment  against  the  defend- 
ant .  .  .for  $20  per  month,  from  this 
date,  as  temporary  alimony,"  to  continue 
while  the  case  should  be  pending  in  court, 
and  for  $100  as  attorneys'  fees. 

On  September  20,  1906,  the  plaintiff  pro- 
cured the  issuance  of  summons  of  garnish- 
ment, based  upon  this  judgment  and  direct- 
ed to  the  administratrix  upon  the  estate  of 
James  Hood.  The  administratrix  answered, 
admitting  that  she  was  indebted  to  Frank 
£.  Hood,  the  defendant  in  the  divorce  pro- 
ceeding, in  a  stated  amount.  This  answer 
was  traversed  by  the  plaintiff,  and,  at  the 
April  term,  1907,  the  issues  in  the  garnish- 
ment case  were,  by  agreement  of  counsel, 
submitted  to  the  court  without  the  inter- 
vention of  a  jury.  The  plaintiff  introduced 
the  record  in  the  divorce  proceeding,  includ- 
ing the  judgment  for  temporary  alimony  and 
attorneys'  fees,  and  other  evidence.  The  court 
found  that  the  administratrix  had  in  her 
hands  $409.29,  as  the  defendant's  dis- 
tributive share  in  the  estate  of  J.  W.  Hood, 
(l(>ceased,  and  ordered  and  decreed  that  the 
plaintiff  recover  from  the  garnishee  $220. 
To  this  judgment  the  garnishee  excepted,  on 
the  grounds  that  "Frank  E.  Hood  was  a 
resident  of  the  state  of  Texas,  as  iet  out  in 
the  petition  of  plaintiff,  that  service  was 
perfected  on  him  by  publication,  that  he 
made  no  answer  and  that  the  judgment 
against  him  was  not  a  valid,  binding  judg- 
ment, that  his  property  could  not  be  taken 
under  it,  as  it  would  be  doing  so  without 
due  process  of  law,"  and  that,  for  these  rea- 
sons, the  garnishee  "would  not  be  protected 
in  paying  over  the  money  in  her  hands  as 
administratrix,  belonging  to  said  Frank  E. 
Hood." 

Mr.  E.  F.  Dupree  for  plaintiff  in  er- 
ror.    ' 

Messrs.  John  F.  Methvin  and  E.  M. 
Owen  for  defendant  in  error. 

Fish,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  as  to  the  validity  of  a  judg- 
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ment  t»  personam  rendered  by  a  court  of  this 
state  against  a  resident  of  another  state» 
without  personal  service  upon  or  appearance 
by  the  defendant  came  up  for  consideration 
and  decision  at  an  early  date  in  the  history 
of  this  court  in  the  case  of  Bearing  v.  Bank 
of  Charleston,  6  Qa.  497,  48  Am.  Dec.  300,  in 
which  there  is  a  limiinous  and  able  discus- 
sion of  the  subject  by  Nisbet,  J.,  who  deliv- 
ered the  opinion  of  the  court.  It  was  there 
held:  "The  courts  of  this  state  have  no 
extraterritorial  jurisdiction,  and  cannot 
make  the  citizens  of  foreign  states  amenable 
to  their  process,  or  conclude  them  by  a 
judgment  in  permmam,  without  their  con- 
sent. A  judgment  t»  personam,  rendered 
against  an  inhabitant  of  a  foreign  state,  in 
a  cause  wherein  he  did  not  appear,  although 
notice  was  served  upon  him  by  publication, 
under  the  second  rule  in  equity,"  was  '*held 
to  be  a  nullity  as  to  him."  The  question 
was  again  before  the  court  in  Adams  v. 
Lamar,  8  Ga.  83,  wherein  the  same  learned 
judge  delivered  the  opinion^  and  in  which 
the  principles  announced  in  the  Dearing 
Case  were  restated  and  followed.  There  are 
subsequent  decisions  of  this  court  to  the 
same  effect,  among  them  being  King  v.  Sulli- 
van, 93  Ga.  621,  20  S.  E.  76,  wherein  the 
case  of  Pennoyer  v.  Neff,  96  U.  S.  714,  24  L. 
ed.  565,  which  is,  perhaps,  the  leading  case 
upon  the  subject  in  this  country,  was  cited 
and  followed,  "in  which  it  was  held  that  a 
personal  judgment  rendered  by  a  state  court 
against  a  nonresident  of  the  state  in  an  ac- 
tion upon  a  money  demand  was  without  va- 
lidity where  the  defendant  was  served  by 
publication,  but  upon  whom  no  personal 
service  of  process  within  that  state  was 
made,  and  who  did  not  appear."  See  also 
Reynolds  &  H.  Estate  Mortg.  Co.  v.  Martin, 
116  Ga.  495,  42  S.  E.  796. 

Although  this  court  has  never  positively 
decided  that  this  principle  is  applicable  to  a 
judgment  for  alimony,  rendered  in  a  divorce 
suit  against  a  nonresident  defendant  in 
which  there  was  neither  personal  service 
upon,  nor  appearance  by,  the  defendant,  it 
strongly  intimated  as  much  in  Fleming  v. 
West,  98  Ga.  778,  27  S.  E.  167,  where  the 
question  was  presented  and  discussed;  but 
the  decision  was  finally  based  upon  the  prop- 
osition that  a  decree  for  divorce  and  perma- 
nent alimony  could  not  be  granted  at  the 
first  term  after  service  by  publication  upon 
a  nonresident  defendant.  In  the  opinion,  de- 
livered by  Chief  Justice  Simmons,  it  was 
said:  "If  he  [defendant]  was  a  nonresident 
of  the  state,  service  could  be  made  by  pub- 
lication; .  .  .  but,  while  service  of  a 
nonresident  of  the  state  by  publication,  if 
made  conformably  to  the  statute,  would  be 
sufficient  to  give  the  court  jurisdiction  of 
the  defendant  so  far  as  to  authorize  a  decree 
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for  diYorce,  ft  has  been  held  that  it  would 
not  give  jurisdiction  so  far  as  to  authorize 
also  a  decree  for  alimony;  that,  while  the 
decree  in  such  a  ease  is  in  rem  in  so  far 
as  it  adjudicates  as  to  the  marital  status, 
ret,  if  it  undertakes  as  an  incident  of  the 
divorce  proceeding  to  deal  with  property 
rights  of  the  defendant,  it  becomes  in  that 
respect  a  proceeding  in  personam,  and,  al- 
though it  is  competent  for  the  legislature  to 
authorize  the  courts  to  render  a  judgment 
for  alimony  upon  constructiTe  notice  as 
against  citizens  of  the  state,  it  is  not  com- 
petent to  do  so  as  against  nonresidents  of  the 
state.  See.  2  Bishop,  Marr.  Div.  &  Sep.  §§ 
35  et  seq.;  Id.  §8  78,  79;  Doerr  v.  Forsythe, 
50  Ohio  St.  726,  35  N.  E.  1065,  40  Am.  St. 
Rep.  703,  and  cases  cited  in  notes."  This 
is  in  accordance  with  the  well-established 
general  rule,  which  uniformly  obtains  in 
other- jurisdictions,  and  which  is  laid  down 
by  text  writers  who  have  discussed  the  sub- 
ject In  Stallings  t.  Stallings,  127  Ga.  464, 
9  L.R.A.(N.S.)  693  (8),  56  S.  E.  469,  it  was 
held  that  "service  of  an  application  for  tem- 
porary alimony  pending  a  suit  for  divorce 
and  permanent  alimony  must  be  personal;" 
but  in  that  case  the  petition  in  the  divorce 
proceeding  alleged  that  the  legal  residence 
of  the  defendant  was  within  this  state,  but 
that  he  was  without  this  state  and  would  re- 
main so  for  an  indefinite  period  of  time,  and 
it  was  accordingly  held  that  service  could  not 
be  perfected  upon  him  as  a  nonresident.  It 
was  held,  though,  that  "a  judgment  for  ali- 
mony is  a  personal  judgment;"  citing  Flem- 
ing y.  West,  supra,  and  other  authorities.  It 
seems,  however,  to  have  been  uniformly  held 
in  other  jurisdictions  where  the  question 
with  which  we  are  dealing  has  arisen  that  a 
purely  personal  judgment  or  decree  for  ali- 
mony, rendered  in  a  divorce  proceeding  in 
favor  of  a  wife  against  her  nonresident  hus- 
band, who  has  not  been  served  with  process 
within  the  state  where  the  suit  is  instituted, 
but  has  been  constructively  served  by  pub- 
lication only,  and  who  has  not  appeared  in 
the  case,  is  void  even  in  the  state  where  ren- 
dered. Smith  V.  Smith,  74  Vt.  20,  93  Am. 
St.  Rep.  882,  51  Atl.  1060;  Ellison  v.  Martin, 
53  Mo.  575;  Anderson  v.  Anderson,  55  Mo. 
App.  268;  Beard  v.  Beard,  21  Ind.  321 ;  Lytle 
v.  Lytle,  48  Ind.  200;  Sowders  v.  Edmunds, 
76  Ind.  123;  Ehnendorf  v.  Elmendbrf,  58  N. 
J.  Eq.  113,  44  Atl.  164;  Rea  v.  Rea,  123 
Iowa,  241,  98  N.  W.  787;  Johnson  v.  Mat- 
thews, 124  Iowa,  255,  99  N.  W.  1064;  Baker 
V.  Jewell,  114  La.  726,  38  So.  532;  Dillon  v. 
Starin,  44  Neb.  881,  63  N.  W.  12;  Bunnell 
V.  Bunnell  (C.  C.)  25  Fed.  214.  In  Gooley's 
Constitutional  Limitations,  7th  ed.  pp.  584, 
585,  the  learned  author  says:  "But  in  di- 
vorce cases,  no  more  than  in  any  other,  can 
the  court  make  a  decree  for  the  payment  of 
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money  by  a  defendant  not  served  with  proc- 
ess, and  not  appearing  .in  the  case,  which 
shall  be  binding  upon  him  personally.  It 
must  follow,  in  such  a  case,  that  the  wife, 
when  complainant,  cannot  obtain  a  valid  de- 
cree for  alimony,  nor  a  valid  judgment  for 
costs.  If  the  defendant  had  property  within 
the  state,  it  would  be  competent  to  provide 
by  law  for  the  seizure  and  appropriation  of 
such  property,  under  the  decree  of  the  court, 
to  the  use  of  the  complainant;  but  the  legal 
tribunals  elsewhere  would  not  recognize  a 
decree  for  alimony  or  for  costs  not  based  on 
personal  service  or  appearance.  The  remedy 
of  the  complainant  must  generally,  in  these 
cases,  be  confined  to  a  dissolution  of  the 
marriage,  with  the  incidental  benefits  spring- 
ing therefrom,  and  to  an  order  for  the  cus- 
tody of  the  children,  if  within  the  state." 
It  has  been  held,  however,  in  some  cases, 
that  a  decree  or  judgment  for  alimony,  based 
upon  constructive  service  only,  is  valid  as 
against  property  of  the  defendant  husband 
which  is  within  the  territorial  jurisdiction 
of  the  court,  and  is  specifically  proceeded 
against  in  the  divorce  proceeding  and  de- 
scribed in  the  petition  for  divorce  and  ali- 
mony, and  from  which  the  alimony  is  set 
apart,  or  upon  which  the  judgment  therefor 
is  decreed  to  be  a  lien;  it  being  held  that  as 
to  such  property  such  a  proceeding  is  in 
rem,  Harshberger  v.  Harshberger,  26  Iowa, 
503;  Twing  v.  O'Meara,  59  Iowa,  326,  13  N. 
W.  321;  Wesner  v.  O'Brien,  56  Kan.  724, 
32  L.R.A.  289,  64  Am.  St.  Rep.  604,  44  Pac. 
1090.  See  also  Rodgers  v.  Rodgers,  56  Kan. 
483,  43  Pac.  779.  The  ruling  in  Twing  v. 
O'Meara,  supra,  went  even  further;  for  it 
was  there  held  that,  if  there  wds  property 
of  the  nonresident  husband  within  the  ter- 
ritorial jurisdiction  of  the  court,  it  was  suf- 
ficient if  the  petition  prayed  for  alimony  in 
the  husband's  property,  without  specifically 
describing  it.  But  in  a  later  case  the  su- 
preme court  of  the  same  state  held  that  a 
mere  personal  judgment  for  alimony,  ren- 
dered against  a  nonresident  defendant  in  a 
divorce  proceeding  upon  mere  constructive 
notice  by  publication,  was  void,  and  could 
not  be  subsequently  validated  or  rendered 
eflfective  by  granting  a  judgment  on  a  peti- 
tion by  the  original  plaintiff  asking  that  it 
be  confirmed  and  decreed  to  be  a  lien  on 
the  defendant's  share  in  the  deceased  fa- 
ther's real  estate,  situate  within  the  territori- 
al jurisdiction  of  the  court.  Johnson  v.  Mat- 
thews, supra.  In  Ellison  v.  Martin,  supra, 
the  Missouri  court  held  that  a  general  judg- 
ment for  alimony  could  not  be  rendered 
against  a  defendant  upon  mere  order  of  pub- 
lication, not  followed  by  appearance  of  the 
defendant,  and  that  the  interest  of  the  de- 
fendant in  certain  land  in  the  state  of  Mis- 
souri could  not  be  lawfully  sold  under  an  ex- 
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ecution  issued  upon  such  judgment.  There, 
as  in  the  Iowa  case  last  cited,  the  mere  fact 
that  the  defendant  had  property  within  the 
state  where  the  general  judgment  for  alimony 
was  rendered  did  not  make  such  judgment 
valid  as  to  such  property.  In  Smith  v. 
Smith,  supra,  the  supreme  court  of  Vermont 
not  only  held  that  a  personal  judgment  for 
alimony,  rendered  against  a  nonresident  hus- 
band upon  mere  constructive  service  by  pub- 
lication, was  void,  but  also  held  that  the  fact 
that  a  resident  of  the  state  had  in  his  hands 
money  due  to  the  nonresident  defendant  in 
the  divorce  proceeding  did  not  give  the  court 
jurisdiction  to  order  such  money  to  be  paid 
to  the  plaintiff  as  alimony.  And  in  Bunnell 
v.  Bunnell,  supra,  where  the  wife's  bill  for 
divorce  had  alleged  the  ownership  by  her 
nonresident  husband  of  described  property 
within  the  territorial  jurisdiction  of  the 
court,  and  had  prayed  for  an  injunction  re- 
straining its  transfer  and  for  alimony  *'out 
of  the  real  and  personal  estate  of  the  de- 
fendant," it  was  held  by  the  United  States 
circuit  court  for  the  eastern  district  of  Michi- 
gan that  a  statute  of  that  state  which  per- 
mitted its  courts,  in  suits  for  divorce,  to 
award  alimony  and  sequestrate  the  property 
of  the  defendant  within  the  jurisdiction,  and 
appropriate  the  same  to  the  payment  of  ali- 
mony, did  not  apply  where  the  defendant  was 
called  into  court  by  publication;  and  that 
a  decree  for  alimony  rendered  against  him 
was  void  for  want  of  jurisdiction.  In 
Thurston  v.  Thurston,  68  Minn.  279,  69  N. 
W.  1017,  it  was  held  that  a  wife  could  main- 
tain in  the  state  of  her  domicil  an  action  for 
alimony,  to  be  awarded  to  her  out  of  the 
property  of  her  husband  in  that  state,  and 
could  make  any  person  having  possession 
of  the  husband's  property,  or  holding  title 
to  the  same  in  trust  for  him,  a  party  to 
such  action,  for  the  purpose  of  applying  the 
same  to  the  payment  of  the  alimony  award- 
ed her,  and  this  would  be  a  sufficient  seizure 
of  the  property  to  enable  her  to  proceed  by 
constructive  service  against  her  husband. 

In  the  case  with  which  we  are  dealing, 
however,  it  is  perfectly  clear  that  the  judg- 
ment for  temporary  alimony  and  attorneys' 
fees  is  not  in  any  sense  a  judgment  in  rem, 
but  is  purely  a  judgment  in  personam.  The 
court  did  not  have  in  its  grasp  any  prop- 
erty belonging  to  the  nonresident  husband, 
and  did  not  even  attempt  to  render  a  judg- 
ment in  the  nature  of  a  judgment  in  rem 
against  any  property  of  the  defendant  within 
its  territorial  jurisdiction.  While  the  peti- 
tion alleged  that  the  defendant  had  an  in- 
terest in  the  estate  of  his  deceased  father, 
which  estate,  according  to  the  allegations  of 
the  petition,  was  in  the  county  where  the 
suit  was  brought,  and  prayed  that  the  ad- 
ministratrix upon  his  estate  should  be  made 
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a  party  to  the  proceeding,  and  that  perma- 
nent alimony  should  be  awarded  the  plaintiff 
out  of  such  interest,  no  effort  was  actually 
made  to  bring  this  interest  of  the  defendant 
in  such  estate  before  the  court.     The    ad- 
ministratrix was  not  made  a  party  to    the 
case,    and    process    was    not    even    prayed 
against  her.     Whether  she  could,  under  the 
laws  of  this  state,  have  been  made  a  party 
to  the  proceeding  for  the  purpose  indicated 
in  the  petition;  and  whether,  if  she  had  been, 
the    distributive    share    of    the   nonresident 
husband  in  the  estate  of  his  deceased  father, 
in  her  hands  as  administratrix,  could  have 
been  reached  by  a  judgment  for  temporary 
alimony, — it  is  useless  to  inquire.     It  ap- 
pears from  the  opinion  in  Smith  v.  Smith, 
supra,  that  this  could  not  have  been  done 
under  the  law  in  the  state  of  Vermont  when 
that  case  was  decided.     What  could   have 
been  been  done  by  the  plaintiff  in  the  divorce 
proceeding  which  is  before  us,  or  what  might 
have  been  done  therein  by  the  court,  under 
a   different   set  of   circumstances,   are   not 
questions  before  us.     The  question  for  our 
determination  is:     What  was  the  effect  of 
that  which  was  done?     We  have  seen  that 
the  judgment   for   temporary  alimony   and 
attorneys'  fees  was  a  mere  general  judgment 
against  the  defendant,  and  that  this  judg- 
ment was  absolutely  void  for  want  of  juris- 
diction of  the  person  of  the  defendant.     It  . 
follows,  therefore,  that  this  judgment  could 
not  be  the  basis  for  a  judgment  against  the 
garnishee,  as  there  has  to  be  a  valid  judg- 
ment against  the  principal  defendant  before 
there  can  be  a  lawful  judgment  against  a 
garnishee. 

We  have  not  overlooked  the  contention  of 
counsel  for  the  defendant  in  error  that  the 
garnishee  cannot,  in  her  bill  of  exceptions, 
attack  the  validity  of  the  judgment  for  tem- 
porary alimony  and  attorneys'  fees,  for  the 
reason  that  the  record  does  not  show  that 
the  question  as  to  the  validity  of  this  judg- 
ment was  raised  in  the  court  below.  It  is 
true  that  the  record  does  not  show  that  this 
question  was  raised  upon  the  trial  by  an  ob- 
jection to  the  admission  of  this  judgment 
in  evidence,  or  by  a  motion  to  rule  out  tlie 
record  of  the  divorce  proceeding,  including 
this  judgment,  or  otherwise.  Nor  does  it 
show  what  the  contentions  of  counsel  for  the 
garnishee  were,  in  the  argument  upon  the 
question  of  the  sufficiency  of  the  evidence  to 
authorize  a  judgment  against  her.  But,  if 
the  evidence  offered  by  the  plaintiff  for  the 
purpose  of  proving  she  had  obtained  a  judg- 
ment against  the  principal  defendant  clearly 
showed,  as  we  have  seen  it  did,  that  that 
which  she  relied  upon  as  being  such  a  judg- 
ment was  a  mere  nullity,  then  the  evidence 
before  the  court  did  not  authorize  a  judg- 
ment against  the  garnishee,  and  counsel  for 
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the  garnishee  could  so  contend  in  the  oral 
ar;giiment  before  the  trial  judge;  and,  when 
the  judgment  against  the  garnishee  had  been 
rendered,  she  could  present  this  contention 
in  her  bill  of  exceptions.  It  was  not  in- 
cumbent upon  the  garnishee  to  object  to  the 
introduction  of  the  record  in  the  divorce 
proceeding,  upon  the  ground  that  it  ap- 
peared therefrom  that  no  valid  judgment 
for  alimony  and  attorneys'  fees  could  be 
rendered  therein,  and  it  was  not  to  her  in- 
terest to  do  so.  It  certainly  was  to  her  in- 
terest that  the  record  of  the  divorce  suit 
leading  up  to  the  alimony  judgment  should 
be  introduced,  if  that  judgment  was  to  be 
offered  in  evidence,  as  it  was  this  record 
which  showed  such  judgment  to  be  abso- 
lutely void.  While  she  might,  perhaps,  have 
objected  to  the  introduction  of  the  judgment 
itself,  because,  from,  the  record  of  the  case 
in  which  it  was  rendered,  it  appeared  to  be 
void,  or,  after  it  was  introduced,  have  moved 
to  rule  out,  for  a  like  reason,  the  whole  of 
the  record  of  the  divorce  case,  including  this 
judgment,  her  failure  to  do  so  did  not 
amount  to  an  admission  that  this  judgment 
was  valid.  If  evidence  offered  for  the  pur- 
pose of  proving  SOTiething  to  be  a  fact  which 
it  is  necessary  for  the  party  offering  the  evi- 
dence to  establish  is  subject  to  objection, 
but  is  of  no  probative  value  for  such  purpose, 
it  does  not  matter  whether  any  objection  is 
interposed  to  the  introduction  of  such  evi- 
dence or  not.  Mere  failure  to  object  to  it 
does  not  raise  it  to  the  level  of  proof  of  the 
fact  sought  to  be  established.  It  simply 
goes  in  for  what  it  is  worth;  and,  if  it  is 
worth  nothing  to  the  party  introducing  it, 
no  finding  in  his  favor  can  be  based  thereon. 
This  court  has  held  that,  although  hearsay 
evidence  is  introduced  without  objection,  it 
is  of  no  probative  value;  and  the  same  prin- 
ciple applies  here. 

In  reaching  our  conclusion  that  the  judg- 
ment of  the  lower  court  should  be  reversed, 
we  have  not  dealt  with  one  feature  of  the 
case,  because  it  was  not  reached  by  any  as- 
signment of  error  in  the  bill  of  exceptions. 
It  clearly  appears  from  the  record  of  the  di- 
vorce case  that  the  nonresident  defendant 
therein  was  never  served,  even  constructively 
bv  publication,  with  the  application  for  tem- 
porary alimony  and  attorneys'  fees,  as  such 
application  was  not  embraced  in  the  original 
petition,  and  the  judgment  granting  the  ap- 
plication was  rendered  on  the  same  day  that 
the  petition  was  so  amended  as  to  pray  for 
such  alimony  and  fees.  It  has  been  held 
that,  even  where  a  resident  defendant  in 
a  divorce  suit  has  been  regularly  served,  he 
is  entitled  to  notice  of  a  subsequent  appli- 
cation for  temporary  alimony;  and  the  same 
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principle  would  seem  to  apply  in  a  suit  for 
divorce  against  a  nonresident  defendant. 
Judgment  reversed. 

All  the  Justices  concur. 
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DEADWYLER  &  COMPANY,  Plffs.  in  Err., 

V. 

KAROW  ft  FORRER. 

(—  Ga.  — ,  62  S.  E.  172.) 

Sale  —  consideration  «  determination 
«  impossibility. 

1.  A  valuable  consideration  is  essential 
to  a  sale,  and,  if  its  ascertainment  becomes 
impossible,  there  is  no  sale.  Where  a  con- 
tract is  made  for  the  sale,  at  a  specified 
price  per  pound,  of  certain  bales  of  cotton, 
even  though  there  be  a  constructive  de- 
livery to  the  buyer,  if  the  weights  of  the 
cotton  be  thus  unknown,  and  such  weights, 
by  which  the  amount  of  the  purchase  price 
is  to  be  determined,  are,  by  such  contract, 
to  be  ascertained  by  subsequent  weighing 
by  the  buyer  when  actual  delivery  to  him 
is  made,  and  the  cotton  is  destroyed  by 
fire  before  being  so  delivered  and  weighed, 
and  it  becomes  impossible  to  ascertain  such 
weights,  there  is  no  sale. 

Custom  —  statute  —  conflict. 

2.  A  custom  which  contravenes  a  positive 
statute  is  invalid,  and  does  not  become  a 
part  of  a  contract. 

Same  —  partial  invalidity. 

3.  If  a  part'  of  a  custom  would  be  valid 
if  it  stood  alone  as  a  separate  and  inde- 
pendent custom,  such  part  would  be  invalid 
when  another  part  of  the  entire  custom 
of  which  it  forms  a  part  was  invalid,  un- 
less it  is  reasonably  certain  that,  to  enforce 
the  former  as  a  separate  and  independent 
custom,  would  correspond  with  the  intent 
and  purpose  with  which  the  custom,  as  a 
whole,  was  established  and  used. 
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Case  Note,  —  Effect  on  sale  of  destruc 
tion  of  property  after  actual  or  con- 
structive  delivery,  preventing  the  as- 
certainntent  of  the  price  according  to 
the  terms  of  the  contract. 

This  note  is  confined  to  those  cases  in 
which  it  appears  that  the  contract  of  sale 
sued  upon  concerned  identified,  specific 
chattels,  the  purchase  price  of  which  was 
to  be  fixed  by  ascertaining  their  quantity 
after  they  had  been  either  actually  or  con- 
structively delivered  to  the  purchaser,  and 
which  were  destroyed  through  the  nejrli- 
gence  of  neither  party,  before  the  operation 
of  weighing,  measuring,  counting,  or  the 
like,  could  be  performed,  so  as  to  fix  their 
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ERROR  to  the  Superior  Court  for  Chat- 
ham County  to  review  a  judgment  in 
defendants'  favor  in  an  action  brought  to 
recover  the  purchase  price  of  goods  alleged 
to  have  been  sold  but  which  were  destroyed 
before  delivery.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  O.  King  and  Samuel  H.  Sib- 
ley for  plaintiffs  in  error. 

Messrs.  Adams  &  Adams,  for  defend- 
ants in  error: 

Even  if  §  3543,  Civ.  Code  1895,  could  be 
ignored,  the  risk  was  the  seller's  because  the 
contract  of  sale  was,  in  any  event,  executory, 
and  there  had  been  no  actual  delivery. 

Lloyd  V.  Wright,  25  Ga.  216;  Butler  v. 
Lawshe,  74  Ga.  363;  Winn  v.  Morris,  94  Ga. 
462,  20  S.  E.  339;  Mountain  City  Mill  Co. 
V.  Butler,  109  Ga.  469,  34  S.  E.  565;  Daniel ; 
V.  Hannah,  106  Ga.  91,  31  S.  E*.  734;  Randle 
V.  Stone,  77  Ga.  501;  Sparrow  v.  Pate,  67 
Ga.  352;  Charleston  &  W.  C.  R.  Co.  v.  Pope, 


122  Ga.  677,  50  S.  E.  374;  Pate  v.  Wyly,  118 
Ga.  268,  45  S.  E.  217;  Brown  v.  Dickerson, 
2  Marv.  (Del.)  119,  42  Atl.  422;  1  Mechem, 
Sales,  384. 

No  custom  can  take  away  a  legal  right 
of  a  party,  or  vary  or  change  the  law  in 
any  way.  A  custom  always  yields  to  the 
statute. 

Hatcher  v.  Comer,  73  Ga.  418 ;  Fleming  v. 
Eing,  100  Ga.  449,  28  S.  E.  239;  2  Greenl. 
Ev.  §  261;  Barnard  v.  Kellogg,  10  Wall.  391, 
19  L.  ed.  990;  First  Nat.  Bank  v.  Burk- 
hardt,  100  U.  S.  692,  25  L.  ed.  769;  Thomp- 
son V.  Ashton,  14  Johns.  316;  Cox  v.  O'Riley, 
4  Ind.  368,  58  Am.  Dec.  637. 

Holden,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  brought  suit  against  the 
defendants  for  the  contract  price  of  100 
bales  of  cotton  alleged  to  have  been  sold  by 
them  to  the  defendants.    Fifty-eight  bales  of 


purchase  price  in  strict  accordance  with 
the  terms  of  the  contract.  It  therefore 
excludes  those  cases  involving  sales  of  goods 
not  possible  of  identification  because  not 
separated  from  the  mass  of  which  they  are 
a  part;  nor  does  it  include  those  cases 
where  it  appeared  that  the  goods  were  seized 
on  legal  process  as  the  property  of  one  or 
the  other  of  the  parties;  nor  cases  where 
it  appeared  that  the  goods  were  destroyed 
before  delivery. 

In  the  cases  to  which  this  discussion  is 
thus  confined,  the  courts  have  not,  as  a 
general  rule,  paid  much  attention  to  the 
impossibility  of  ascertaining  the  purchase 
price  with  precision.  And  in  those  few 
cases  in  which  this  question  is  considered 
recovery  was  never  denied  to  the  seller 
merely  because  of  the  impossibility  of  de- 
termining the  exact  price  of  the  goods  sold, 
by  reason  of  their  destruction.  Indeed,  it 
is  evident  from  these  cases  that  the  seller 
is  at  liberty  to  show  the  quantity  of  the 
goods  by  the  best  evidence  at  his  command. 

Thus,  in  Upson  v.  Holmes,  61  Conn.  500, 
in  which  it  was  held  that  the  title  to  the 
goods  had*  passed  to  the  purchaser,  and 
that  the  seller  could  recover  their  value 
on  proper  proof  of  their  quantity,  even 
though  they  had  been  destroyed,  the  court 
said  that  the  circumstance  that  the  goods 
were  to  be  measured  and  paid  for  after 
delivery  was  unimportant^  since  that  re- 
lated to  the  time  and  place  of  payment, 
and  not.  to  the  change  of  title.  To  quote 
from  the  opinion:  "Where  goods  are  sold 
and  delivered  to  be  paid  for  on  the  hap- 
pening of  a  certain  event,  the  vendor  will 
not  be  deprived  of  his  right  to  recover  mere- 
ly because  the  event  on  which  payment  is 
to  be  made  has,  by  accident,  become  im- 
possible. Upon  the  same  principle,  when 
the  quantity  is  to  be  ascertained  by  meas- 
urement at  a  particular  time  or  place,  or 
in  a  particular  manner,  if  such  measure- 
ment becomes  impossible,  nevertheless  the 
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quantity  may  be  ascertained  in  some  other 
manner." 

And  in  Allen  v.  Elmore,  121  Iowa,  241, 
96  N.  W.  769,  it  was  said  that,  while  the 
destruction  of  the  article  sold  before  it.  had 
been  weighed  rendered  impracticable  the 
ascertainment  of  the  quantity  by  weighing, 
such  quantity  might  be  ascertained  by  the 
best  evidence  available,  where  the  sole  ques- 
tion was  the  amount  to  be  paid. 

And  the  language  of  Chief  Justice  Gibson 
in  Scott  V.  Wells,  6  Watts  &  S.  357,  40 
Am.  Dec.  668,  which  was  an  action  for  the 
price  of  a  raft  of  lumber,  would  seem  to 
import  that,  even  after  destruction  of  the 
goods  sold,  the  seller  may,  if  the  price  is 
not  exactly  ascertained,  nevertheless  re- 
cover upon  adequate  proof  of  the  quantity. 
He  said:  "By  the  bargain  actually  made, 
the  vendor  sold  just  so  many  feet  as  the 
raft  actually  contained.  There  is  no  proc- 
ess pointed  out  to  ascertain  the  number; 
and  why  may  he  not  recover  in  proportion 
to  the  number  ascertained  by  the  evidence?*' 

And  in  Martineau  v.  Kitching,  L.  R.  7 
Q.  B.  436,  in  reply  to  the  question  by  the 
buyer's  counsel:  How  could  the  buyer  pay 
when  he  was  to  pay  at  a  certain  price  per 
hundredweight,  and  the  goods  were  never 
weighed,  and  therefore  it  could  never  be 
known  with  certain  precision  how  many 
hundredweight  there  were? — Judge  Black- 
bum  said  that,  where  the  price  was  not 
ascertained;  and  it  could  not  be  ascertained 
with  precision  in  consequence  of  the  thing 
perishing,  nevertheless  the  seller  could  re- 
cover the  price,  if  the  risk  was  clearly 
thrown  on  the  purchaser,  by  shewing  the 
amount  due  as  nearly  as  he  could. 

As  has  been  before  stated,  most  of  the 
decisions  regard  as  immaterial  the  impos- 
sibility of  ascertaining  the  exact  price  in 
strict  accordance  with  the  terms  of  the  con- 
tract. These  authorities  make  the  right  of 
the  seller  dependent  upon  the  fact  of  the 
ownership  of  the  destroyed  goods.     If  the 
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the  cotton  were  consumed  by  fire  before 
there  was  any  actual  delivery.  After  some 
eorrespondenoe  between  the  parties,  the  re- 
maining  42  bales  were  taken  by  the  defend- 
ants, and  a  payment  for  the  purpose  of 
settling  the  amount  due  for  them  was  made, 
bat  which  did  not  fully  cover  the  principal 
and  interest  due;  and  the  court,  to  whom 
the  matter  was  submitted  without  the  inter- 
vention of  a  jury,  found  in  favor  of  the 
plaintiffs  against  the  defendants  for  this 
balance,  and  found  in  favor  of  the  defend- 
ants on  the  main  issues  in  the  case,  the 
effect  of  which  was  to  find  that  the  plaintiffs 
were  not  entitled  to  recover  the  price  of  the 
cotton  destroyed  by  fire.  To  this  judgment 
the  plaintiffs  excepted. 

The  following  facts  appear  from  the  tes- 
timony: The  plaintiff's  were  cotton  factors 
and  warehousemen  in  Athens,  and  the  de- 
fendants were  cotton  dealers  in  Savannah, 
with  a  buyer  located  in  Athena.    There  was 


evidence  by  the  plaintiffs  to  show  that  there 
was  in  the  Athens  market,  among  cotton 
factors  and  warehousemen,  and  buyers  from 
them,  the  following  custom:  The  factor 
would  extract  from  each  bale  of  cotton  in 
their  possession  for  sale  a  sample,  in  which 
was  wrapped  a  tag  on  which  was  written 
the  number  and  marks  of  the  bale  from 
which  it  was  drawn,  and  to  the  bale  was  at- 
tached a  duplicate  tag  having  on  it  the  same 
number  of  marks.  This  sample,  with  its 
inclosed  tag,  was  taken  to  the  sample  room 
and  there  kept  for  exhibition  to  and  exam- 
ination by  prospective  buyers.  The  bale  in 
the  warehouse  represented  by  the  sample 
could  be  positively  identified  by  the  dupli- 
cate tag  attached  thereto.  When  a  buyer 
wished  to  purchase  cotton,  he  would  ex- 
amine these  samples  and  agree  with  the  cot- 
ton factors  on  the  price  to  be  paid  for  each 
bale  represented  by  the  respective  samples. 
It  was  also  the  custom  of  the  market  that, 


title  has  passed  to  the  buyer,  the  risk  has 
also  become  his.  Therefore,  when  a  seller 
seeks  to  recover  the  price  of  goods  which 
have  been  delivered  to  a  buyer,  but  which 
have  been  destroyed  before  the  quantity  has 
been  ascertained  and  the  price  fixed,  it  is 
incumbent  upon  the  seller  to  show  that  he 
has  parted  with  the  ownership  of  the  goods. 
And  this,  the  courts  hold,  is  to  be  deter- 
mined from  the  intent  of  the  parties;  and 
therefore  they  apply  themselves  to  discover 
what  that  intent  is  from  the  contract  and 
the  circumstances  surrounding  the  sale. 

Thus,  in  Ober  v.  Carson,  62  Mo.  209.  it 
was  said  that  the  question  of  transferring 
title  to,  and  vesting  title  in,  the  purchaser, 
always  involved  an  inquiry  into  the  intent 
of  the  contracting  parties;  and  that  it  was 
to  be  ascertained  whether  the  negotiations 
and  acts  showed  an  intention  on  the  part 
of  the  seller  to  relinquish  all  claim  as 
owner,  and  on  the  part  of  the  buyer  to 
assume  such  control  with  all  liabilities. 
Hence,  where,  after  the  goods  are  delivered, 
a  mere  operation  of  weighing,  measuring,  or 
counting,  or  the  like,  remained  to  be  per- 
formed for  the  purpose  of  ascertaining  the 
price,  such  subsequent  operation  would  not 
be  regarded  as  part  of  the  contract  of  sale 
where  it  was  the  intention  of  the  parties 
to  complete  the  sale  on  delivery. 

And  in  Wadhams  v.  Balfour,  32  Or.  315, 
.SI  Pae.  642,  it  was  said  that,  in  determin- 
ing whether  the  contract  passed  the  title, 
the  primary  consideration  was  the  inten- 
tion of  the  parties  thereto;  and  that,  if  the 
intention  was  manifested  clearly  and  un- 
equivocally, it  would  control. 

And  in  Gonser  v.  Smith.  115  Pa.  452, 
S  Ail.  770,  the  court  said  that  the  vesting 
of  title  always  depended  upon  the  intention 
of  the  parties,  to  be  derived  from  the  con- 
tract and  the  circumstances;  and  that  ac- 
tual delivery,  weighing,  and  setting  aside 
were  only  circumstances  from  which  the 
intention  might  be  inferred;  and  that  it  was 
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of  no  consequence,  in  the  way  of  passing 
title  to  personal  property,  that  the  quantity 
was  merely  estimated  and  full  settlement 
for  the  same  deferred  until  the  quantity 
could  be  exactly  ascertained  after  its  de- 
livery. 

And  in  Gill  v.  Benjamin,  64  Wis.  362, 
54  Am.  Rep.  619,  25  N.  W.  445,  the  court 
said  that,  where  the  manifest  intention  of 
the  parties  was  to  transfer  the  title,  the 
sale  might  be  complete  notwithstanding  the 
property  was  yet  to  be  measured  and  the 
amount  of  the  price  yet  to  be  ascertained. 

One  of  the  best  expressions  of  this  prin- 
ciple is  found  in  the  following  language  in 
the  opinion  of  Lord  Chief  Justice  Cockburn 
in  Martineau  v.  Kitching,  supra:  "It  is 
perfectly  true  that,  where  anything  remains 
to  be  done  with  a  view  to  the  appropriation 
of  the  thing  agreed  to  be  sold  by  the  seller 
to  the  buyer,  it  is  plain  that  the  property 
will  not  have  been  intended  by  him  to  pass 
to  the  buyer,  and  the  property  will  not 
have  passed.  But  it  is  equally  clear  that, 
in  point  of  principle,  and  in  point  of  com- 
mon sense  and  practical  wisdom,  there  is 
nothing  to  prevent  a  man  from  passing  the 
property  in  the  thing  which  he  proposes  to 
sell  and  the  buyer  proposes  to  buy,  although 
the  price  may  remain  to  be  ascertained 
afterwards.  .  .  .  What  is  there  to  pre- 
vent the  parties  from  agreeing  that  the 
property  shall  pass  from  one  to  the  other, 
although  the  price  is  afterwards  to  be  as- 
certained by  measurement?  I  take  it  that 
is  the  broad,  substantial  distinction.  If, 
with  a  view  to  the  appropriation  of  the 
thing,  the  measurement  is  to  be  made  as 
well  as  the  price  ascertained,  the  passing 
of  the  property  being  a  question  of  inten- 
tion between  the  parties,  it  did  not  pass 
because  the  parties  did  not  intend  it  to 
pass.  But,  if  you  can  gather  from  the 
whole  circumstances  of  the  transaction  that 
they  intended  that  the  property  should  pass, 
and  the  i^rice  should  afterwards  be  ascer- 
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when  this  agreement  was  made,  and  the 
samples,  with  the  tags  therein,  delivered  to 
the  buyer,  or  left  with  the  cotton  factor  to 
be  sent  for  by  the  buyer,  and  the  sale  listed 
on  the  books  of  the  cotton  factor,  such  bales 
then  became  the  property  of  the  buyer,  and 
were  held  by  the  warehouseman  thenceforth 
at  his  risk.  It  was  a  part  of  the  custom 
that  each  bale  was  to  be  reweighed  by  a 
weigher  representing  the  buyer,  in  the  pres- 
ence of  the  warehouse  weigher,  and  the  cot- 
ton settled  for  by  the  buyer  at  these  re- 
weights  on  the  basis  of  the  price  per  pound 
agreed  upon  when  the  samples  were  exam- 
ined and  the  contract  made.  The  buyer 
could  waive  the  re  weighing  and  take  .the 
cotton  at  the  weights  when  first  put  into  the 
warehouse,  but  the  custom  was  to  reweigh 


each  bale  bought.  If  any  bale  bought 
"falsely  packed,'*  or  damaged,  or  was  "mixed 
packed,"  or  failed  to  come  up  to  the  sample, 
the  buyer  had  the  right  to  reject  it.  Whea 
the  defects  were  not  excessive,  the  seller 
would  make  good  the  defects  by  compromiaa 
or  settlement  of  some  kind.  When  the  cot- 
ton was  reweighed,  a  bill  therefor  was  made 
out  according  to  such  reweights  and  the  pay- 
ment for  the  cotton  made.  Sometimes  the 
buyer,  at  the  request  of  the  seller,  would 
make  a  payment  before  the  reweighing.  The 
difference  would  then  be  paid  when  the  cot- 
ton was  reweighed.  In  this  particular  case 
the  buyer  of  the  defendants  located  in 
Athens  contracted  to  buy  from  the  plain- 
tiffs, at  a  price  of  11  3/16  cents  per  pound 
on  a  basis  of  Athens  middling  grade,   100 


tained,  what  is  there  in  principle,  what  is 
there  in  common  sense  or  practical  con- 
venience, which  should  prevent  that  inten- 
tion from  having  effect?" 

The  following  cases  also  support  the  prop- 
osition that  the  destruction  of  goods  sold 
and  delivered  under  a  contract  of  sale  pro- 
viding that  the  purchase  price  should  be 
fixed  by  ascertaining  the  quantity  of  the 
goods  sold  after  their  delivery  is  in  no  wise 
material  to  the  right  of  the  seller  to  re- 
cover, though  such  destruction  has  made  it 
impossible  to  ascertain  the  exact  price  stip- 
ulated for  by  the  contract;  and  that  such 
question  is  to  be  determined  by  the  fact 
of  ownership,  that  is,  the  passing  of  title, 
which  is  dependent  entirely  upon  the  in- 
tent of  the  parties  as  gathered  from  the 
contract  and  circumstances  of  the  sale: 
Seckel  v.  Scott,  66  111.  106;  Vehmeyer  v. 
Earl,  22  111.  App.  622;  Welch  v.  Spies,  103 
Iowa,  389,  72  N.  W.  648;  Burrows  v.  Whit- 
aker,  71  N.  Y.  291,  27  Am.  Rep.  42;  Scott 
V.  Wells,  6  Watts  &  S.  357,  40  Am.  Dec. 
568;  Bond  v.  Greenwald,  4  Heisk.  453;  Wil- 
son V.  Shaver,  3  Ont.  L.  Rep.  110. 

In  accordance  with  these  principles,  it 
has  been  held  that,  where  it  was  expressly 
stipulated  that  the  goods,  after  delivery, 
should  be  at  the  purchaser's  risk,  the  seller 
may  recover^  though  the  goods  were  de- 
stroyed before  their  quantity  was  ascer- 
tained so  as  to  fix  the  price  as  stipulated 
in  the  contract  of  sale.  Bass  v.  Walsh, 
39  Mo.  192;  Castle  v.  Playford,  L.  R.  7 
Exch.  98,  reversing  L.  R.  5  Exch.  165. 

But  in  Prescott  v.  Locke,  51  N.  H.  94, 
12  Am.  Rep.  55,  it  was  said,  upon  the 
question  whether  the  sale  was  perfected  so 
as  to  pass  title  to  the  goods  purchased  to, 
and  impose  the  risk  of  their  destruction 
upon,  the  buyer,  that,  whatever  might  have 
been  the  intention  of  either  party  or  both, 
it  must  be  controlled  by  the  statute  of 
frauds;  and  as,  by  the  terms  of  that  stat- 
ute, the  buyer  must,  in  the  absence  of  part 
payment  or  memorandum,  accept  and  ac- 
tually receive  the  property,  both  these  con- 
ditions must  be  fulfilled  before  the  title  and 
risk  can  be  transferred;  and  that  where  a 
buyer  selected  the  goods  purchased,  but  did 
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not  count  them,  though  they  were  counted 
by  the  seller,  which  count  the  buyer  refused 
to  accept,  and  they  were  burned  before  they 
were  counted  by  the  buyer,  such  selection 
on  the  part  of  the  buyer  was  not  an  ac- 
ceptance of  quantity,  but  only  of  quality, 
and  that  the  quantity  and  the  price  of  the 
quantity  was  therefore  indeterminate,  and 
though  there  was  a  manual  caption  of  the 
goods  by  the  buyer  at  the  place  of  delivery, 
such  delivery  and  caption  were  not  enough 
to  transfer  the  title  without  an  acceptance 
of  the  property  as  a  determined  quantity, 
for  such  an  acceptance  depended  upon  the 
counting.  It  was  accordingly  held  that  the 
title  had  not  passed,  and  that  the  loss  of 
the  g^ds  by  fire  must  be  borne  by  the 
seller. 

In  attempting  to  determine  the  intent  of 
the  parties  from  the  delivery  and  acceptance 
of  purchased  goods  the  price  of  which  is 
to  be  afterwards  fixed  by  ascertainment  of 
their  quantity,  many  of  the  courts  look 
upon  the  fact  that  the  goods  were  delivered 
as  creating  a  strong  presumption  that  the 
title  and  risk  were  also  intended  to  become 
the  buyer's,  and  refuse  to  see  in  the  post- 
ponement of  the  ascertainment  of  the  quan- 
tity until  after  delivery  any  intent  upon 
the  part  of  the  parties  to  change  this  pre- 
sumption. 

Thus,  in  Cunningham  v.  Ashbrook,  20- 
Mo.  553,  a  leading  and  important  case  upon 
the  question  here  discussed,  the  judgment 
of  the  trial  court  was  reversed  because  of  a 
charge  that,  if  the  chattels  were  sold  hj 
net  weight,  to  be  ascertained  after  delivery,^ 
the  presumption  that  the  sale  was  com- 
pleted by  delivery  was  met  and  repelled, 
and  the  loss  fell  upon  the  seller,  unless  he 
showed  that  the  parties  intendeid  the  sale 
to  be  complete  upon  delivery.  The  supreme 
court  said  that,  although  this  circumstance 
was  certainly  proper  for  the  jury  upon  the 
question  of  the  intention  of  the  parties,  the 
presumption  arising  from  a  change  of  ac- 
tual possession,  that  it  was  intended,  also,  ' 
to  chi^ge  the  property,  was  not  overcome, 
as  a  matter  of  law,  by  the  fact  that  the 
thing  bargained  for  was  to  be  paid  for  by 
weight    to    be    ascertained    after    delivery;. 
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bales  of  cotton  from  samples,  on  a  Saturday 
afternoon.  The  samples,  with  the  inclosed 
tags,  were  kept  by  the  plaintiffs  and  placed 
in  a  basket  in  their  office.  On  the  books  of 
the  plaintiff  these  100  bales  were  listed  as 
having  been  sold  to  the  defendants,  and 
duplicate  lists  of  the  marks,  numbers,  and 
grades  of  the  bales  were  made  out,  one  for 
the  scaleeman,  and  one  for  the  warehouse- 
man. The  buyer,  Mr.  Butt,  took  the  list 
and  the  number  of  each  grade  and  went  back 
to  his  office.  This  transaction  occurred  in 
the  afternoon,  after  banking  and  business 
hours.  £arly  the  following  morning  all  of 
the  cotton  was  consumed  by  fire,  except  the 
42  bales  above  referred  to.  The  samples 
were  left  in  the  office  of  the  plaintiffs,  sub- 
ject to  the  order  of  the  buyer.    Prior  to  the 


fire  the  defendants'  agent  did  not  reweigh 
the  cotton.  Nothing  was  paid  before  the 
fire  on  the  cotton  bought.  There  was  no  ex- 
press agreement  about  reweighing,  or  when 
the  cotton  was  to  be  reweighed  or  delivered 
to  the  buyer,  nor  was  there  any  express 
agreement  about  the  time  of  payment. 
There  was  no  testimony  as  to  how  long  the 
100  bales  had  been  in  the  warehouse  after 
being  first  weighed,  nor  was  there  any  tes- 
timony as  to  whether  or  not  the  bales  would 
come  up  to  the  sample. 

1.  The  plaintiffs  in  this  case  contend  that 
they  are  entitled  to  recover  the  price  of  the 
68  bales  of  cotton  sold  and  consumed  by 
fire.  The  42  bales  not  destroyed  were  de- 
livered to  the  defendants  and  paid  for  by 
them,  except  a  small  balance  due  as  interest. 


and  that,  if  the  delivery  was  for  the  pur- 
pose of  passing  the  property,  it  had  that 
effect,  although  the  price  was  afterwards 
to  be  ascertained  and  paid  according  to 
the  net  weight. 

And  in  Allen  v.  Elmore,  121  Iowa,  241, 
96  X.  W.  769,  the  court  said  that  the  ques 
tion  of  title  was  one  of  intent;  and  that, 
where  the  payment  of  the  purchase  price 
was  not  a  condition  precedent  to  the  passing 
of  title,  the  fact  that  weighing  or  measurc- 
ing  the  goods  sold  and  delivered  still  re- 
mained necessary  to  determine  the  price 
would  not  indicate  an  intention  that  the 
title  should  not  pass  until  such  acts  were 
done. 

In  Haxall  Bros.  v.  Willis,  15  Gratt.  434, 
and  Haxall  Bros.  v.  Barbour,  15  Gratt.  454, 
note,  the  rule  was  laid  down  that,  where 
the  subject  of  a  contract  of  sale  had  been 
actually  delivered,  the  mere  fact  that 
weighing,  counting,  or  measuring  was  yet 
to  be  done  by  the  buyer  in  order  simply 
to  ascertain  the  aggregate  sum  of  money 
which  he  was  to  pay  as  the  price  therefor 
did  not  of  itself  show  such  a  defect  in  the 
transfer  of  title  as  would  prevent  the  risk 
of  loss  from  being  cast  upon  the  buyer. 

So,  in  Wadhams  v.  Balfour,  32  Or,  316, 
51  Pac.  642,  it  was  saixl  that,  where  there 
was  an  unconditional  delivery  of  specific 
property,  though  something  remained  to  be 
done  to  ascertain  its  quantity  for  the  pur- 
pose of  determining  the  price,  such  delivery 
would  overcome  the  presumption  of  law 
that,  if  something  remained  to  be  done  for 
the  purpose  of  fixing  the  amount  to  be  paid 
for  goods  sold,  the  title  did  not  pass  until 
the  act  was  done. 

Of  course,  this  presumption  is  not  con- 
clusive, and  may  be  overcome  by  evidence 
o!  a  contrary  intent  by  the  parties  when 
the  goods  were  delivered  to  the  purchaser. 
Thus,  in  Wilkinson  v.  Holiday,  33  Mich. 
386,  Judge  Coolejr  said  that,  while  delivery 
was  usually  a  significant  fact  in  the  sale 
of  goods,  it  was  not  conclusive  as  to  the 
passage  of  the  title;  and,  as  there  might 
be  an  express  understanding  that  the  title 
should  not  pass,  there  might  also  be  an 
implied  understanding  of  a  like  character. 
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So  the  judgment  of  the  trial  court  was  re- 
versed because  the  trial  judge  had  held,  as 
a  matter  of  law,  that  the  title  had  passed 
upon  delivery.  To  the  same  effect  is  Ling- 
ham  V.  Eggleston,  27  Mich.  324. 

On  the  other  hand,  in  Towne  v.  Davis, 
66  N.  H.  396,  22  Atl.  450,  the  rule  was 
declared  to  be  that,  if  anything  remained 
to  be  done  between  the  parties  to  a  sale  of 
chattels  to  determine  the  price  to  be  paid, 
the  sale  was  not  complete  bo  as  to  pass  the 
title,  unless  it  could  be  inferred  from  the 
evidence  that  the  parties  intended  the  prop- 
erty should  pass  at  once;  and  that,  if  the 
goods  were  yet  to  be  numbered,  weighed,  or 
measured,  or  the  like,  the  sale  was  prima 
facie  not  complete  until  the  quantity  was 
ascertained.  The  court  cited  Riddle  v.  Var- 
num,  20  Pick.  280,  which  is  otherwise  not 
in  point  in  this  note,  to  the  effect  that, 
when  sofiie  act  remained  to  be  done  in  re- 
lation to  the  subject  of  the  sale,  as  that 
of  weighing  or  measuring,  and  there  was 
no  evidence  showing  an  intention  to  make 
an  absolute  and  complete  sale,  the  perform- 
ance of  such  act  was  a  prerequisite  to  the 
passage  of  the  title  to  the  buyer. 

Some  authorities,  in  the  absence  of  other 
circumstances  showing  the  intention  of  the 
parties,  look  upon  the  question  .of  the  trans- 
fer of  title  in  the  class  of  cases  included 
in  this  discussion  as  largely  dependent  upon 
which  party  the  contract  places  the  duty  on 
of  ascertaining  the  quantity  of  the  goods 
sold.  Accordingly,  the  rule  is  frequently 
laid  down  that,  where  the  acts  of  measure- 
ment, counting,  and  weighing  by  the  terms 
of  the  agreement  or  the  uses  of  the  trade 
are  to  be  done  by  the  seller,  or  by  him  and 
the  buyer  together,  and,  before  this  is  done, 
the  goods  are  destroyed,  the  seller  will  have 
to  bear  the  loss  though  they  are  delivered 
to  the  buyer;  but,  if  these  acts  are  to  be 
done  by  the  buyer,  the  loss  will  be  his. 

Thus,  in  King  v.  Jarman,  35  Ark.  190,  37 
Am.  Rep.  11,  the  court,  in  holding  that 
the  title  to  the  goods  in  question  had  passed 
to  the  buyer,  announced  the  following  prop- 
osition: "Where  the  minds  of  the  parties 
have  assented  to  the  present  purchase  and 
sale   of  a   specific   chattel,   which   may   be 
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ecution  issued  upon  such  judgment.  There, 
as  in  the  Iowa  case  last  cited,  the  mere  fact 
that  the  defendant  had  property  within  the 
state  where  the  general  judgment  for  alimony 
was  rendered  did  not  make  such  judgment 
valid  as  to  such  property.  In  Smith  v. 
Smith,  supra,  the  supreme  court  of  Vermont 
not  only  held  that  a  personal  judgment  for 
alimony,  rendered  against  a  nonresident  hus- 
band upon  mere  constructive  service  by  pub- 
lication, was  void,  but  also  held  that  the  fact 
that  a  resident  of  the  state  had  in  his  hands 
money  due  to  the  nonresident  defendant  in 
the  divorce  proceeding  did  not  give  the  court 
jurisdiction  to  order  such  money  to  be  paid 
to  the  plaintiff  as  alimony.  And  in  Bunnell 
V.  Bunnell,  supra,  where  the  wife's  bill  for 
divorce  had  alleged  the  ownership  by  her 
nonresident  husband  of  described  property 
within  the  territorial  jurisdiction  of  the 
court,  and  had  prayed  for  an  injunction  re- 
straining its  transfer  and  for  alimony  '*out 
of  the  real  and  personal  estate  of  the  de- 
fendant," it  was  held  by  the  United  States 
circuit  court  for  the  eastern  district  of  Michi- 
gan that  a  statute  of  that  state  which  per- 
mitted its  courts,  in  suits  for  divorce,  to 
award  alimony  and  sequestrate  the  property 
of  the  defendant  within  the  jurisdiction,  and 
appropriate  the  same  to  the  payment  of  ali- 
mony, did  not  apply  where  the  defendant  was 
called  into  court  by  publication;  and  that 
a  decree  for  alimony  rendered  against  him 
was  void  for  want  of  jurisdiction.  In 
Thurston  v.  Thurston,  58  Minn.  279,  69  N. 
W.  1017,  it  was  held  that  a  wife  could  main- 
tain in  the  state  of  her  domicil  an  action  for 
alimony,  to  be  awarded  to  her  out  of  the 
property  of  her  husband  in  that  state,  and 
could  make  any  person  having  possession 
of  the  husband's  property,  or  holding  title 
to  the  same  in  trust  for  him,  a  party  to 
such  action,  for  the  purpose  of  applying  the 
same  to  the  payment  of  the  alimony  award- 
ed her,  and  this  would  be  a  sufficient  seizure 
of  the  property  to  enable  her  to  proceed  by 
constructive  service  against  her  husband. 

In  the  case  with  which  we  are  dealing, 
however,  it  is  perfectly  clear  that  the  judg- 
ment for  temporary  alimony  and  attorneys* 
fees  is  not  in  any  sense  a  judgment  in  rem, 
but  is  purely  a  judgment  in  personam.  The 
court  did  not  have  in  its  grasp  any  prop- 
erty belonging  to  the  nonresident  husband, 
and  did  not  even  attempt  to  render  a  judg- 
ment in  the  nature  of  a  judgment  in  rem 
against  any  property  of  the  defendant  within 
its  territorial  jurisdiction.  While  the  peti- 
tion alleged  that  the  defendant  had  an  in- 
terest in  the  estate  of  his  deceased  father, 
which  estate,  according  to  the  allegations  of 
the  petition,  was  in  the  county  where  the 
suit  was  brought,  and  prayed  that  the  ad- 
ministratrix upon  his  estate  should  be  made 
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a  party  to  the  proceeding,  and  that  perma- 
nent alimony  should  be  awarded  the  plaintiflf 
out  of  such  interest,  no  effort  was  actually 
made  to  bring  this  interest  of  the  defendant 
in  such  estate  before  the  court.  The  ad- 
ministratrix was  not  made  a  party  to  the 
case,  and  process  was  not  even  prayed 
against  her.  Whether  she  could,  under  the 
laws  of  this  state,  have  been  made  a  party 
to  the  proceeding  for  the  purpose  indicated 
in  the  petition ;  and  whether,  if  she  had  been, 
the  distributive  share  of  the  nonresident 
husband  in  the  estate  of  his  deceased  father, 
in  her  hands  as  administratrix,  could  have 
been  reached  by  a  judgment  for  temporary 
alimony, — it  is  useless  to  inquire.  It  ap- 
pears from  the  opinion  in  Smith  v.  Smitli, 
supra,  that  this  could  not  have  been  done 
under  the  law  in  the  state  of  Vermont  when 
that  case  was  decided.  What  could  have 
been  been  done  by  the  plaintiflf  in  the  divorce 
proceeding  which  is  before  us,  or  what  might 
have  been  done  therein  by  the  court,  under 
a  different  set  of  circumstances,  are  not 
questions  before  us.  The  question  for  our 
determination  is:  What  was  the  effect  of 
that  which  was  done?  We  have  seen  that 
the  judgment  for  temporary  alimony  and 
attorneys'  fees  was  a  mere  general  judgment 
against  the  defendant,  and  that  this  judg- 
ment was  absolutely  void  for  want  of  juris- 
diction of  the  person  of  the  defendant.  It 
follows,  therefore,  that  this  judgment  could 
not  be  the  basis  for  a  judgment  against  the 
garnishee,  as  there  has  to  be  a  valid  judg- 
ment against  the  principal  defendant  before 
there  can  be  a  lawful  judgment  against  a 
garnishee. 

We  have  not  overlooked  the  contention  of 
counsel  for  the  defendant  in  error  that  the 
garnishee  cannot,  in  her  bill  of  exceptions, 
attack  the  validity  of  the  judgment  for  tem- 
porary alimony  and  attorneys*  fees,  for  the 
reason  that  the  record  does  not  show  that 
the  question  as  to  the  validity  of  this  judg- 
ment was  raised  in  the  court  below.  It  is 
true  that  the  record  does  not  show  that  this 
question  was  raised  upon  the  trial  by  an  ob- 
jection to  the  admission  of  this  judgment 
in  evidence,  or  by  a  motion  to  rule  out  the 
record  of  the  divorce  proceeding,  including 
this  judgment,  or  otherwise.  Nor  does  it 
show  what  the  contentions  of  counsel  for  the 
garnishee  were,  in  the  argument  upon  the 
question  of  the  sufficiency  of  the  evidence  to 
authorize  a  judgment  against  her.  But.  if 
the  evidence  offered  by  the  plaintiff  for  the 
purpose  of  proving  she  had  obtained  a  judg- 
ment against  the  principal  defendant  clearly 
showed,  as  we  have  seen  it  did,  that  that 
which  she  relied  upon  as  being  such  a  judg- 
ment was  a  mere  nullity,  then  the  evidence 
before  the  court  did  not  authorize  a  judg- 
ment against  the  garnishee,  and  counsel  for 
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the  garnishee  could  «o  contend  in  the  oral 
argument  before  the  trial  judge;  and,  when 
the  judgment  against  the  garnishee  had  been 
rendered,  she  could  present  this  contention 
in  her  bill  of  exceptions.     It  was  not  in- 
cmnbent  upon  the  garnishee  to  object  to  the 
introduction   of    the  record  in  the  divorce 
proceeding,    upon    the   ground   that   it   ap- 
peared  therefrom   that  no  valid  judgment 
for  alimony    and   attorneys'   fees   could  be 
rendered  therein,  and  it  was  not  to  her  in- 
terest to  do  so.    It  certainly  was  to  her  in- 
terest that  the  record  of  the  divorce  suit 
leading  up  to  the  alimony  judgment  should 
be  introduced,  if  that  judgment  was  to  be 
offered  in   evidence,  as  it  was  this  record 
which   showed   such  judgment  to  be  abso- 
lutely void.     While  she  might,  perhaps,  have 
objected  to  the  introduction  of  the  judgment 
itself,  because,  from,  the  record  of  the  case 
in  which  it  was  rendered,  it  appeared  to  be 
void,  or,  after  it  was  introduced,  have  moved 
to  rule  outy  for  a  like  reason,  the  whole  of 
the  record  of  the  divorce  case,  including  this 
judgment,    her   failure    to   do   so   did   not 
amount  to  an  admission  that  this  judgment 
was  valid.     If  evidence  offered  for  the  pur- 
pose of  proving  s<xnething  to  be  a  fact  which 
it  is  necessary  for  the  party  offering  the  evi- 
dence  to  establish  is  subject  to  objection, 
but  is  of  no  probative  value  for  such  purpose, 
it  does  not  matter  whether  any  objection  is 
interposed  to  the  introduction  of  such  evi- 
dence or  not.    Mere  failure  to  object  to  it 
does  not  raise  it  to  the  level  of  proof  of  the 
fact   sought  to  be  established.     It   simply 
goes  in  for  what  it  is  worth;  and,  if  it  is 
worth  nothing  to  the  party  introducing  it, 
no  finding  in  his  favor  can  be  based  thereon. 
This  court  has  held  that,  although  hearsay 
evidence  is  introduced  without  objection,  it 
is  of  no  probative  value;  and  the  same  prin- 
ciple applies  here. 

In  reaching  our  conclusion  that  the  judg- 
ment of  the  lower  court  should  be  reversed, 
we  have  not  dealt  with  one  feature  of  the 
case,  because  it  was  not  reached  by  any  as- 
signment of  error  in  the  bill  of  exceptions. 
It  clearly  appears  from  the  record  of  the  di- 
vorce case  that  the  nonresident  defendant 
therein  was  never  served,  even  constructively 
by  publication,  with  the  application  for  tem- 
porary alimony  and  attorneys'  fees,  as  such 
application  was  not  embraced  in  the  original 
petition,  and  the  judgment  granting  the  ap- 
plication was  rendered  on  the  same  day  that 
the  petition  was  so  amended  as  to  pray  for 
such  alimony  and  fees.  It  has  been  held 
that,  even  where  a  resident  defendant  in 
a  divorce  suit  has  been  regularly  served,  he 
is  entitled  to  notice  of  a  subsequent  appli- 
ration  for  temporary  alimony;  and  the  same 
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principle  would  seem  to  apply  in  a  suit  for 
divorce  against  a  nonresident  defendant. 
Judgment  reversed. 

All  the  Justices  concur. 
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DEADWYLER  ft  COMPANY,  Plffs.  in  Err., 

V. 

KAROW  &  FORRER. 

(—  Ga.  — ,  62  S.  E.  172.) 

Sale  —  consideration  —  determination 
« impossibility. 

1.  A  valuable  consideration  is  essential 
to  a  sale,  and,  if  its  ascertainment  becomes 
impossible,  there  is  no  sale.  Where  a  con- 
tract is  made  for  the  sale,  at  a  specified 
price  per  pound,  of  certain  bales  of  cotton, 
even  though  there  be  a  constructive  de- 
livery to  file  buyer,  if  the  weights  of  the 
cotton  be  thus  unknown,  and  such  weights, 
by  which  the  amount  of  the  purchase  price 
is  to  be  determined,  are,  by  such  contract, 
to  be  ascertained  by  subsequent  weighing 
by  the  buyer  when  actual  delivery  to  him 
is  made,  and  the  cotton  is  destroyed  by 
fire  before  being  so  delivered  and  weighed, 
and  it  becomes  impossible  to  ascertain  such 
weights,  there  is  no  sale. 

Custom  —  statute  —  conflict. 

2.  A  custom  which  contravenes  a  positive 
statute  is  invalid,  and  does  not  become  a 
part  of  a  contract. 

Same  —  partial  Invalidity. 

3.  If  a  part'  of  a  custom  would  be  valid 
if  it  stood  alone  as  a  separate  and  inde- 
pendent custom,  such  part  would  be  invalid 
when  another  part  of  the  entire  custom 
of  which  it  forms  a  part  was  invalid,  un- 
less it  is  reasonably  certain  that,  to  enforce 
the  former  as  a  separate  and  independent 
custom,  would  correspond  with  the  intent 
and  purpose  with  which  the  custom,  as  a 
whole,  was  established  and  used. 


August  11,  1908.) 
Headnotes  by  Holden,  J. 


Case  Note.  —  Effect  on  sale  of  deatruc" 
tion  of  property  after  actual  or  con' 
structive  delivery,  preventing  the  as- 
certainment of  the  price  according  to 
the  terms  of  the  contract. 

This  note  is  confined  to  those  cases  in 
which  it  appears  that  the  contract  of  sale 
sued  upon  concerned  identified,  specific 
chattels,  the  purchase  price  of  which  was 
to  be  fixed  by  ascertaining  their  quantity 
after  they  had  been  either  actually  or  con- 
structively delivered  to  the  purchaser,  and 
which  were  destroyed  through  tlie  negli- 
gence of  neither  party,  before  the  operation 
of  weighing,  measuring,  count ing.  or  the 
like,  could  be  performed,  so  as  to  fix  their 
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on  the  delivery  book  of  the  plaintiffs  was 
as  follows: 

Nov.  10,  1905.    Sold  to  L.  F.  Butt.  Agt. 
Marks  No.       Wt.     Wt. 

1  Ash 466       350 

2  "     470      424 

— and  so  on,  covering  the  100  bales,  showing 
the  original  warehouse  weight  of  the  100 
bales  in  the  first  column  marked  'TVt."  and 
in  the  second  column  marked  "Wt."  the  re- 
weight  of  the  42  bales  not  burned;  but  it 
was  blank  in  the  second  column  as  to  the 
weight  of  those  burned.  Before  the  42  bales 
not  burned  were  taken  and  paid  for,  they 
were  reweighed  and  settled  for  by  the  re- 
weights.  Where  the  price  per  pound  is 
agreed  upon  by  the  buyer  and  seller,  and 
there  is  no  agreement  between  them  as  to 
the  number  of  pounds  in  such  bale,  under 
the  facts  appearing  in  this  case  it  is  proper 
to  hold  that  the  understanding  was  that  the 
cotton  would  have  to  be  reweighed  in  order 
to  ascertain  the  amount  £6  be  paid  therefor. 
Such  facts  show  an  understanding  between 
the  parties  as  a  part  of  the  agreement  that 
the  buyer  was  to  pay  for  the  cotton  a  cer- 
tain price  per  pound  according  to  the  num- 
ber of  pounds  in  the  bales  at  the  time  of  the 
consummation  of  the  trade,  and  this  number 
of  pounds  was  to  be  ascertained  by  weighing 
each  bale.  Whether  viewed  from  the  stand- 
point of  a  custom,  or  from  the  law  governing 
what  occurred  between  the  parties,  inde- 
pendent of  custom,  the  amount  to  be  paid 
by  the  buyer  for  the  cotton  bought  was  not 
determined  before  it  was  consumed  by  fire, 
and  nothing  appears  in  the  record  to  show 
that  after  the  fire  it  was  possible  to  deter- 
mine this  amount  as  to  the  cotton  burned. 
The  amount  to  be  paid  would  necessarily 
depend  upon  the  number  of  pounds  of  cot- 
ton in  each  bale,  and  there  is  no  way  by 
which  it  can  be  determined  from  the  record 
before  us  the  number  of  pounds  in  any  par- 
ticular bale  destroyed  by  the  fire.  If  there 
was  testimony  from  which  it  could  be  im- 
plied that  the  cotton  was  weighed  when  first 
brought  to  the  warehouse,  it  does  not  ap- 
pear when  it  was  thus  weighed,  and  what 
would  be  the  probable  loss  in  weight,  if 
any. 

Under  the  record  before  us,  it  would  be 
impossible  for  the  courts  to  determine  what 
was  the  amount  of  consideration  to  be  paid 
by  the  buyer  for  the  cotton  which  was 
burned,  and,  where  the  consideration  be- 
comes impossible  of  ascertainment,  there  is 
no  sale,  under  the  provisions  of  Civil  Code 
1895,  §  3548,  which  is  as  follows:  "A  val- 
uable consideration  is  essential  to  a  sale; 
it  must  either  be  definite,  or  an  agreement 
made  by  which  it  can  be  made  certain;  if 
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its  ascertainment  becomes  impossible,  there 
is  no  sale."  Where  the  consideration  for 
the  sale  of  property  is  to  be  determined  by 
ascertaining  its  quantity,  and  meanwhile 
this  is  rendered  impossible  by  reason  of  its 
destruction,  there  is  a  closely  analogous  in- 
stance to  cases  where  the  parties  agree  upon 
a  sale  of  property,  the  value  of  which  ia 
to  be  fixed  by  a  named  third  person,  who 
refuses  to  act,  or  dies  before  fixing  such 
value.  In  such  cases  the  sale  fails,  because 
the  consideration  becomes  impossible  of  as- 
certainment. See,  in  this  connection,  El- 
berton  Hardware  Co.  v.  Hawes,  122  Ga.  858, 
60  S.  E.  964.  We  do  not  mean  to  intimate 
that,  in  cases  of  the  nature  referred  to, 
were  the  property  before  its  destruction  con- 
verted by  the  prospective  purchaser,  or  its 
loss  were  to  ensue  from  such  negligence  as 
would  render  him  liable  in  his  character  of 
bailee  independent  of  any  connection  with  the 
proposed  sale,  or  if  the  delay  in  reweighing 
before  the  property  was  destroyed  was  the 
result  of  his  negligence  and  in  violation  of 
his  obligation  to  reweigh  in  a  given  or  rea- 
sonable time,  or  under  some  other  circum- 
stances, an  action  could  not  be  maintained 
by  the  seller  of  the  property  for  the  value 
of  the  property;  but  he  could  not  recover  on 
the  contract  as  vendor  of  the  property,  there 
being  in  law  no  sale  of  such  property  where 
the  consideration  becomes  impossible  of  as- 
certainment. Even  if  there  was  a  valid  con- 
tract to  sell,  and  constructive  or  actual  de- 
i  livery  of  the  cotton  which  was  the  subject 
thereof,  there  could  be  no  recovery  in  this 
case,  under  §  3546  of  the  Civil  Code  of  1895, 
because  of  the  fact  that  there  was  no  sale» 
as  this  section,  together  with  §§  3545  and 
3543,  contemplates  a  sale.  The  provision  in 
§  3546  that,  when  the  property  has  been 
delivered  to  the  buyer,  the  right  of  the  sell- 
er to  collect  the  purchase  price  shall  not  be 
afl'ected  by  its  subsequent  loss  or  destruc- 
tion, follows  provisions  in  that  section  in  re- 
gard to  a  sale  of  the  property  referred  to, 
and  is  based  on  the  fact  of  there  being  a 
sale;  and,  if  there  is  no  sale  on  which  this 
provision  is  predicated,  it  would  have  no  ap- 
plication. The  provisions  of  this  section 
have  no  application  to  this  case,  because, 
under  its  facts,  there  was  no  sale,  either 
conditional  or  unconditional.  The  plaintiff's 
could  not  recover  under  §  3546,  which  pro- 
vides that,  when  property  is  sold,  and  title 
is  not  to  pass  until  the  purchase  money  is 
paid,  the  loss  of  the  property,  without  the 
vendee's  fault,  before  such  payment,  falls 
on  the  owner.  It  is  only  under  the  latter 
part  of  §  3546  that  the  plaintiffs  could  re- 
cover the  purchase  money  where  cotton  is 
sold  with  title  retained  by  law  in  the  ven- 
dor until  the  purchase  money  is  paid,  and  it 
is   destroyed  after   delivery   to  the   vendee^ 
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The  latt«r  part  of  this  section  provides  that, 
when  the  cotton  is  delivered  to  the  buyer 
and  is  destroyed,  the  right  of  the  seller  to 
collect  the  purchase  price  is  just  the  same 
a?  it  would  have  been  had  the  cotton  not 
been  destroyed.  Under  the  facts  of  this 
case,  the  seller  could  not  have  collected  the 
purchase  price  if  the  cotton  had  not  been 
destroyed  until  after  it  was  reweighed,  as  it 
was  sold  at  an  agreed  price  per  pound,  and 
it  was  to  be  weighed  to  ascertain  the  num- 
ber of  pounds.  The  purchase  price  was  not 
due.  and  could  not  be  known,  till  the  cotton 
wa«  weighed.  While  the  latter  part  of  this 
section  provides  for  the  recovery  of  the  pur- 
chase price  in  such  cases,  how  can  the  pur- 
chase price  be  recovered  when  it  is  impossi- 
ble to  ascertain  what  is  the  amount  of  it? 
There  is  no  purchase  price  when  an  effort  is 
made  to  fix  a  purchase  price  and  this  effort 
fails  and  it  becomes  impossible  to  ascertain 
it.  There  can  be  no  recovery  of  a  purchase 
price  of  property  when  there  is  no  purchase 
price  fixed,  and,  without  the  buyer's  fault, 
it  becomes  impossible  to  ascertain  it.  There 
can  no  more  be  a  recovery  of  the  pur- 
chase price  when  there  is  no  purchase  price 
fixed,  and  it  is  impossible  to  ascertain  it, 
than  there  could  be  a  recovery  of  a  bale  of 
cotton  when  there  was  no  such  bale  in  ex- 
istence as  the  one  sought  to  be  recovered,  or, 
if  in  existence,  it  was  impossible  to  identify 
it.  Property  cannot  be  recovered  which  is 
not  so  described  as  to  be  capable  of  identifi- 
cation, nor  can  a  purchase  price  be  recov- 
ered when  it  cannot  be  ascertained  what  it 
is.  This  cotton  was  never  actually  deliv- 
ered. The  transaction  occurred  after  bank- 
ing and'  business  hours  on  Saturday  after- 
noon. In  a  letter  from  the  plaintiffs  to  the 
buyer  of  the  defendants,  they  say :  "Had  the 
cotton  been  classed  earlier  in  the  day,  it 
would  have  been  actually  turned  out  to  you 
on  Saturday  afternoon;  but  on  account  of 
the  lateness  of  the  hour  at  which  it  was 
classed,  it  was  not  to  have  been  turned  out 
to  you  until  Monday  morning.  In  the  mean- 
time the  fire  occurred."  Hence  it  will  be 
seen  that  it  was  not  the  buyer's  fault  that 
the  cotton  was  not  actually  delivered  and 
weighed  before  the  fire  occurred. 

2.  If  the  evidence  in  this  case  authorizes 
the  conclusion  that,  when  there  was  an 
agreement  between  the  buyer  and  the  cotton 
factor  in  the  Athens  market  that  the  former 
should  pay  a  certain  price  per  pound  for  a 
bale  of  cotton  represented  by  a  sample,  and 
the  sample  was  actually  or  constructively 
delivered  to  the  buyer;  but  there  was  no 
agreement  as  to  the  number  of  pounds  in  the 
bale,  and  the  number  of  pounds  was  not 
definitely  known  at  the  time,  but  was  to  be 
determined  by  subsequent  weighing  when 
the  cotton  was  actually  delivered, — a  custom 
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existed  in  such  market  that  the  property 
became  the  property  of  the  buyer  and  was 
held  by  the  warehouseman  at  the  risk  of 
the  buyer,  such  custom  would  be  invalid  if 
the  cotton  was  destroyed  before  the  weights 
were  known,  and  it  was  impossible  to  ascer- 
tain such  weights,  thereby  making  it  impos- 
sible to  determine  the  consideration  to  be 
paid  by  ^le  buyer  for  the  cotton.  In  such 
a  case,  as  shown  in  the  previous  division  of 
this  opinion,  there  would  be  no  sale,  and  a 
custom  to  the  effect  that  there  was  a  sale, 
and  that  the  property  became  the  property 
of  the  buyer,  would  contravene  this  positive 
statute,  §  3548,  and  would  be  invalid.  Such 
custom  that  the  cotton  became  the  property 
of  the  buyer  would  also  contravene  the  pro- 
visions of  §  3546,  which  says  that  in  sales 
of  this  kind  the  title  to  the  property  sold 
remains  in  the  seller  until  the  purchase 
money  is  paid.  A  custom  contravening  a 
positive  statute  is  invalid.  It  does  not  be- 
come a  part  of  a  contract.  Fleming  v.  King, 
100  Ga.  440,  28  S.  E.  230.  If  there  be  a 
custom  that  in  cases  like  the  one  above 
named  any  loss  of  the  property  by  fire  be- 
fore ret^eighing  and  actual  delivery  would 
fall  on  the  buyer,  such  custom  would  be  in- 
valid, for  it  is  predicated  on  the  other  cus- 
tom that  the  title  to  the  property  passes 
to  the  buyer  under  such  circumstances, 
which  is  invalid  for  the  reasons  above  stated. 
The  custom  that  the  ownership  and  risk 
passed  to  the  buyer  seems  to  be  one  entire 
custom,  and  that  the  risk  followed  owner- 
ship. This  would  seem  to  be  a  proper  con- 
struction of  the  testimony,  a  part  of  which 
is  as  follows:  "Under  the  customs  of  the 
Athens  market  in  November,  1906,  it  was 
understood  that  anything  designating  a  spe- 
cific number  of  bales  of  cotton  as  being  the 
cotton  sold  passed  the  title  to  the  buyer. 
.  .  .  As  between  warehouseman  and  buy- 
er, it  was  considered  the  buyer's  cotton  so 
that  he  should  insure  it,  according  to  my 
understanding  at  that  time.  ...  I  was 
not  in  the  cotton  business  in  November, 
1905,  but  prior  to  that  time,  under  the  cus- 
toms existing,  the  title  and  ownership  of 
the  cotton  passed  when  samples  of  the  cot- 
ton were  received  from  the  seller  by  classifi- 
cation and  grade.  .  .  .  When  cotton  was 
delivered  to  them,  it  was  at  their  risk  so 
soon  as  ownership  could  be  proven.  .  .  . 
Under  the  customs  of  said  market,  after  the 
cotton  had  been  agreed  on  and  entered  up 
on  the  books  as  sold  as  above,  the  cotton 
was  regarded  as  at  the  buyer's  risk.  .  .  . 
It  was  regarded  in  said  market  at  the  time 
in  question  as  transferring  the  ownership 
and  risk  of  the  cotton  from  the  seller  to  the 
buyer.  .  .  .  Under  the  customs  of  the 
Athens  market,  after  my  transaction  with 
Mr.  Butt,  the  cotton  and  the  risk  were  Mr. 
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Butt's."  It  appears  that  the  destruction  of 
cotton  by  fire,  under  the  circumstances  of 
this  case,  had  never  at  any  previous  time  oc- 
curred in  Athens.  However,  if  such  custom 
that  any  loss  of  the  cotton  by  fire  would 
fall  upon  the  buyer  were  not  invalid  for  any 
other  reason,  would  it  not  be  Invalid  for  the 
reason  that  it  was  uncertain  and  indefinite 
in  its  terms?  The  loss  feature  of  the  al- 
leged custom  is  its  chief  feature;  and  can 
it  be  told,  under  the  facts,  whether  the  loss 
is  to  be  the  value  of  the  cotton,  or  its  con- 
tract price,  and,  if  either,  whether  it  is  to  be 
computed  from  first  weights,  or  on  a  basis 
of  probable  loss  in  first  weights?  The  testi- 
mony shows  that  there  may  be  a  loss  from 
first  weights;  but  there  is  no  testimony 
showing  usual  or  probable  loss,  or  when  the 
cotton  was  first  weighed. 

The  custom  that  the  cotton  was  held  at 
the  risk  of  the  buyer  was  interwoven  with 
and  predicated  on  the  understanding  that, 
by  the  working  of  the  entire  custom  pre- 
vailing, a  sale  was  accomplished,  carrying 
with  it  both  title  and  risk  of  loss  to  the 
purchaser.  When  a  valid  custom  exists, 
and  the  parties  contract  with  reference  there- 
to, the  custom  affects  the  contract  in  the 
same  manner  as  would  a  statute  which  con- 
tained a  written  law  applying  to  such  con- 
tract the  same  incidents  which  the  cus- 
tom attaches  thereto;  and,  in  determining 
whether  a  part  only  of  a  custom  shall  be 
enforced,  we  are  to  be  guided  by  the  rule 
which  obtains  with  respect  to  a  statute  a 
part  of  which  is  found  to  be  invalid.  The 
rule  in  such  instances  is  announced  by  Jus- 
tice Simmons,  in  Elliott  v.  State,  91  Ga. 
694,  696, 17  S..E.  1004,  as  follows:  **When  a 
statute  cannot  be  sustained  as  a  whole,  the 
courts  will  uphold  it  in  part  when  it  is  rea- 
sonably certain  that  to  do  so  will  corre- 
spond with  the  main  purpose  which  the  leg- 
islature sought  to  accomplish  by  its  enact- 
ment, if,  after  the  objectionable  part  is 
stricken,  enough  remains  to  accomplish  that 
purpose;  but  if  the  objectionable  part  is  so 
connected  with  the  general  scope  of  the 
statute  that,  should  it  be  stricken  out,  ef- 
fect cannot  be  given  to  the  legislative  in- 
tent, the  rest  of  the  statute  must  fall  with 
it.  The  courts  cannot  construct  from  a  de- 
fective statute  a  law  which  the  lawmaking 
body  did  not  intend  to  enact,  and  which  it 
cannot  be  presumed  it  would  have  been  will- 
ing to  enact.  See  Cooley,  Const.  Lim.  6th 
ed.  209  et  seq.;  Sutherland  Stat.  Constr. 
§§  169-180;  Baldwin  v.  Franks,  120  U.  S. 
678,  32  L.  ed.  766,  7  Sup.  Ct.  Rep.  656,  763, 
and  cases  cited."  The  central  idea  of  the 
custom  invoked  in  the  present  case  is  that 
risk  follows  ownership,  and  this  accords 
with  the  general  policy  of  the  law. 

These  observations  in  reference  to  custom 
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as  affecting  the  lights  of  the  parties  are 
made  without  reference  to  the  provisions  of 
§  3646,  which  provides  that  the  seller  may 
recover  the  purchase  price  when  property  i» 
delivered  to  him,  though  under  such  section 
he  gets  no  title  thereto.  We  have  shown, 
under  the  preceding  division  of  this  opin- 
ion, that  there  can  be  no  recovery  under  that 
section.  We  cannot  say  that  the  parties 
establishing  and  using  a  custom  that  the 
risk  was  with  the  buyer  would  have  done  so 
but  for  the  custom  existing  with  it  that  the 
ownership  passed  to  the  buyer,  carrying 
with  it  the  incidents  and  burdens  imposed 
by  law,  including  that  of  sustaining  what- 
ever loss  its  destruction  involved.  Aa  we 
have  stated,  the  chief  feature  of  the  custom 
was  that  risk  followed  ownership,  and  its 
evident  scheme  and  intent  would  be  de- 
stroyed if  it  were  held  that,  while  owner- 
ship did  not  pass,  because  the  custom  was 
invalid  for  that  purpose,  yet  the  buyer  did, 
under  what  was  left  of  the  custom,  assume 
the  risk  of  loss.  Under  the  facts  of  this 
case,  the  loss  could  not  for  any  reason  be 
the  buyer's  loss  if  there  was  no  sale,  either 
conditional  or  unconditional.  The  custom 
that  the  risk  passed  to  the  buyer  was  merely 
an  incident  of  the  proposed  sale,  and,  when 
anything  occurred  making  it  no  sale,  the 
incident  thereto  passed  away  with  it.  The 
plaintiffs  in  this  case  were  not  entitled  to 
recover. 
Judgment  affirmed. 

All  the  Justices  concur. 
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P.  W.  PORT  et  al.  Appts., 

V. 

L.    M.    CARPENTER.    Assignee   of    E.    E. 
Snyder,  et  al. 

(—  Iowa,  —  114  N.  W.  616.) 

Lien  ^  deposit  of  title  deeds. 

Placing  in  another's  hands  a  deed  to  real 
estate  together  with  a  written  memorandum 
stating  that  the  property  is  pledged  to  so- 
cure  the  one  in  whose  hands  it  is  placed 
against  loss  from  becoming  a  surety  for  the 
owner  will  create  an  equitable  lien  on  the 
property,  enforceable  against  the  owner's 
assignee  for  creditors. 

(January  20,  1908.) 


Cane  Note,  —  Equitable  mortgage  by  de- 
posit  of  title  deeds. 

The  English  doctrine  that  a  deposit  of 
title  deeds  implies  an  agreement  to  give  a 
mortgage  upon  wiiich  courts  of  eauity  may 
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APPEAL  by  claimants  from  a  judgment 
of  the  District  Court  for  Jones  County 
lefusing  to  establisli  a  lien  against  certain 
real  estate  in  the  bands  of  an  assignee  for 
creditors.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Jamison  &  Smyth  for  appellants. 

Messrs.  Park  Chamberlain  and  F.  O. 
Ellison,  for  appellees: 

The  deposit  of  title  deeds  as  security  for 
a  loan  does  not  create  an  equitable  mort- 

20  Cyc  Law  &  Proc.  p.  223;  Pom.  Eq.  Jur. 
3d  ed.  §  1265;  Bloomfield  State  Bank  y. 
MiUer,  55  Neb.  243,  44  L.R.A.  387,  70  Am. 
St  Rep.  381,  75  N.  W.  569;  Vanmeter  v. 
McFaddin,  8  B.  Mon.  435;  Probasco  v.  John- 
son, 2  Disney    (Ohio)   96;  Shitz  ▼.  Dieffen- 


bach,  3  Pa.  St.  233;  Meador  v.  Meador,  3 
Heisk.  562;  Gothard  v.  Flynn,  25  Miss.  58; 
Lehman  v.  Collins,  69  Ala.  127;  Hall  v. 
McDuff,  24  Me.  311;  Harper  v.  Spainhour, 
64  N.  C.  629. 

Ladd,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

On  December  18,  1905,  E.  E.  Snyder,  who 
operated  the  Bank  of  Olin  as  a  private  bank, 
executed  a  general  assignment  for  the  benefit 
of  creditors  with  L.  M.  Carpenter  as  as- 
signee. Lot  12  and  the  south  half  of  lot  16 
of  Highland  park  in  the  city  of  Des  Moines 
were  part  of  the  estate,  but  the  deed  to  £.  £. 
Snyder,  under  which  he  acquired  title,  had 
been  deposited  with  F.  W.  Port  under  the 
following  circumstances:     In  1903  Snyder, 


base  a  lien,  although  referred  to  in  a  few 
decisions  as  being  in  force  in  this  country, 
is  more  generally  rejected  as  being  violative 
of  the  statute  of  frauds,  and  incompatible 
with  the  system  of  registry  of  titles.  Even 
in  those  jurisdictions  in  which  it  has  not 
been  rejected,  it  has  failed  to  take  root, 
having  never  seemingly  been  given  actual 
application,  unless  it  be  in  certain  cases, 
hereinafter  set  forth,  which  may  more  prop- 
erly be  treated  as  instances  of  trusts  e» 
maleficio. 

The  confusion  which  has  been  introduced 
into  the  subject  by  the  citation  of  cases  as 
supporting  doctrines  to  which  they  merely 
allude  is  here  relied  upon  as  a  justification 
for  the  setting  out  of  such  cases  at  greater 
length  than  their  actual  importance  would 
otherwise  warrant. 

Such  is  notably  the  situation  with  respect 
to  the  decisions  immediately  following, 
which  are  commonly  regarded  as  upholding 
the  English  doctrine: 

In  Jackson  ex  dem.  M'Crea  v.  Dunlap,  1 
Johns.  Cas.  114,  1  Am.  Dec.  100,  a  deed  of 
land  sold  was  retained  by  the  grantor  as 
security  for  the  purchase  money.  Four 
judges  held  that  there  had  been  no  delivery, 
and  that  the  title  had  never  passed.  Kent, 
•1..  dissenting,  thought  that  the  title  had 
passed,  and  that  the  retention  of  the  deed 
by  the  grantor  by  .way  of  security  created 
an  equitable  lien. 

In  Jackson  ex  dem.  Lowell  v.  Parkhurst, 
4  Wend.  369,  the  foregoing  statement  of 
Kent,  J.,  that,  where  a  deed  was  actually 
delivered,  the  legal  estate  in  the  premises 
vested  in  the  grantee,  and  the  subsequent 
pledge  or  deposit  of  the  deed  with  the  grant- 
or, by  way  of  security,  would  only  give  him 
an  equitable  lien  on  the  premises  in  the 
nature  of  a  mortgage,  was  repeated,  but 
was  material  to  the  decision  of  the  case  only 
in  so  far  as  it  indicated  that  such  grantor 
was  not  revested  w^ith  a  legal  estate  which 
could  be  set  up  to  defeat  a  recovery  in  an 
action  of  ejectment. 

In  Rockwell  v.  Hobby,  2  Sandf.  Ch.  9,  it 
was  held  that,  in  the  absence  of  other  proof, 
evidence  of  an  advance  of  money  and  the 
finding  of  title  deeds  of  the  borrower  in 
19  L.R.A.(N.S.) 


possession  of  the  lender  established  an  equit- 
able mortgage.  But,  as  remarked  in  Bloom - 
field  State  Bank  v.  Miller,  55  Neb.  243,  44 
L.R.A.  387,  70  Am.  St.  Rep.  381,  75  N.  W. 
569,  the  case  loses  force  from  the  further 
holding  that,  independently  of  the  deed,  the 
depositary  was  subrogated  to  the  rights  of 
the  mortgagee,  whom  he  had  paid. 

Other  references  to  this  doctrine  by  the 
New  York  courts  are  purely  obiter^  as  in 
Stoddard  v.  Hart,  23  N.  Y.  5*6,  and  in  the 
cases  of  Chase  v.  Peck,  21  N.  Y.  581,  and 
Carpenter  v.  Black  Hawk  Gold  Min.  Co.  65 
N.  Y.  51,  which  contain  allusions  to  Jackson 
ex  dem.  M'Crea  v.  Dunlap;  Jackson  ex  dem. 
Lowell  V.  Parkhurst;  and  Rockwell  v.  Hob- 
by,— supra. 

In  New  Jersey,  the  recognition  of  the  doc- 
trine that  an  equitable  mortgage  may  be 
created  by  the  mere  deposit  of  title  deeds 
consists  of  obiter  dicta  to  that  effect  in  ilie 
cases  of  Robinson  v.  Urquhart,  12  N.  J.  Eq. 
515;  Brewer  v.  Marshall,  19  N.  J.  Eq.  537, 
97  Am.  Dec.  679;  and  Gale  v.  Morris.  29 
N.  J.  £q.  224,  a  different  element  existing 
in  the  case  of  Bullowa  v.  Orgo,  57  N.  J.  Eq. 
428,  41  Atl.  494,  infra. 

In  Hutzler  Bros.  v.  Phillips,  26  S.  C.  136, 
4  Am.  St.  Rep.  687,  1  S.  E.  502,  after  re- 
ferring  to  the  doctrine  that,  where  title 
deeds  are  deposited  as  a  present  security, 
and  with  the  intent  thereby  to  give  a  lien 
upon  the  land,  such  deposit  will  operate  as 
an  equitable  mortgage,  as  being  firmly  es- 
tablished in  the  English  law,  and  in  many 
of  the  American  states,  it  was  held  that 
such  doctrine  could  not  operate  to  raise  an 
equitable  mortgage  by  the  deposit  of  title 
deeds  for  the  purpose  of  having  an  actual 
mortgage  prepared  for  execution,  in  accord- 
ance with  an  agreement  to  that  effect. 

In  Mandeville  v.  Welch,  5  Wheat.  277,  5 
L.  ed.  87,  and  in  Biebinger  v.  Continental 
Bank,  99  U.  S.  143,  25  L.  ed.  271,  the  Eng- 
lish doctrine  is  merely  referred  to, — in  the 
one  case  for  the  purpose  of  excluding  the 
question,  and  in  the  other  in  connection 
with  the  statement  that  there  were  no  al- 
legations in  the  bill  which  would  bring  the 
case  within  the  principle  of  an  equitable 
mortgage  by  deposit  of  title  deeds,  if  that 
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doctrine  in  England  are  entirely  wanting 
in  this  country.  It  is  not  in  harmony  with 
our  system  of  conveyancing  and  registry. 
The  object  of  that  system  is  to  afford  secu- 
rity to  titles  by  a  public  record,  which  par- 
ties dealing  with  land  may,  and  for  their 
own  protection  must,  examine,  and  on  which 
they  may  rely.  Secret  transfers  and  liens 
are  sought  to  be  prevented  thereby.  For 
some  or  all  of  the  foregoing  reasons,  the 
courts  of  this  country  have  quite  generally 
rejected  the  doctrine,  as  will  appear  from 
an  examination  of  the  following  authori- 
ties: Probasco  v.  Johnson,  2  Disney  (Ohio) 
06;  Vanmeter  v.  McFaddin,  8  B.  Mon.  435; 
Gardner  v.  McClure,  6  Minn.  250,  Gil.  167; 
Gothard  v.  Flynn,  25  Miss.  58;  Meador  v. 
Meador,  3  Heisk.  562;  Lehman  v.  Collins,  69 


Ala.  127;  Bloomfield  State  Bank  ▼.  Miller, 
55  Neb.  243,  44  L.R.A.  387,  70  Am.  St  Rep. 
381,  75  N.  W.  569;  Shitz  v.  Dieffenbach,  3 
Pa.  St.  233.  In  the  last  case  decisions  in 
several  states  often  cited  to  the  contrary 
are  reviewed,  and  it  is  shown  that,  though 
they  have  recognized  the  English  doctrine, 
in  none  of  them  has  it  been  applied.  As  it 
is  conceded  by  the  English  authoritiea  to  be 
in  violation  of  the  statute  of  frauds,  and 
supported  by  precedent  only,  and  ia  said  to 
have  occasioned  much  injustice,  we  are  not 
inclined  to  adopt  it,  but  the  rather  to  follow 
the  authorities  of  this  country  to  the  effect 
that  the  doctrine  has  no  applicability  be- 
cause of  our  registry  laws. 

2.  Appellants  argue,  however,  that,  con- 
ceding the  law  to  be  as  stated,  the  objection 


thereof  for  a  longer  term  than  one  year, 
should  be  in  writing,"  etc.;  as  well  as  a 
statute  declaring:  "No  estate  of  inheri- 
tance, or  freehold,  or  for  a  term  of  more 
than  one  year,  in  lands  or  tenements,  shall 
be  conveyed  from  one  to  another,  unless  the 
conveyance  be  declared  by  writing  sealed 
and  delivered.** 

In  Hackett  v.  Watts,  138  Mo.  502,  40  S. 
W.  113,  it  was  said  that,  while  it  has  al- 
ways been  held  in  England  that  a  lien  was 
implied  by  the  deposit  of  title  deeds  to  land 
upon  a  loan  of  money;  and  while  the  same 
rule  has  been  announced  by  some  courts  in 
this  country,  the  better  doctrine  seems  to 
be  that  the  mere  deposit  of  title  deeds 
should  not  be  regarded  as  constituting  a 
Hen  upon  real  estate;  the  reason  being  that 
such  rule  would  be  in  conflict  with  the  uni- 
formly established  system  of  public  registra- 
tion and  the  statute  of  frauds. 

In  Bloomfield  State  Bank  v.  Miller,  55 
Neb.  243,  44  L.R.A.  387,  70  Am.  St.  Rep.  381, 
75  N.  W.  569,  it  was  held  that  a  mortgage 
by  the  deposit  of  title  deeds,  without  writ- 
ing, is  not  effective,  being  violative  of  the 
statute  of  frauds  and  contrary  to  the  policy 
of  the  recording  acts;  and  that  the  excep- 
tion of  the  statute  of  frauds  with  regard  to 
estates  arising  by  act  or  operation  of  law 
does  not  embrace  cases  where  the  creation 
of  the  estate  depends  solely  on  the  intention 
of  parties  to  a  contract.  The  court  in  this 
case,  upon  reviewing  many  of  the  decisions 
cited  as  adhering  to  the  English  rule, 
reaches  the  conclusion  that  these  cases  are 
by  no  means  so  formidable  as  their  bare 
citation  in  digests  and  text-books  w^ould  in- 
dicate, their  discussion  of  the  question  be- 
ing generally  limited  to  a  citation  of  the 
English  cases,  and  of  an  obiter  character. 

In  Harper  v.  Spainhour,  64  N.  C,  629,  it 
was  said  that  the  doctrine  of  an  equitable 
mortgage  by  the  deposit  of  title  deeds  has 
never  been  adopted  in  North  Carolina,  the 
registration  act  making  the  possession  of 
original  title  deeds  of  little  importance. 

In  Probasco  v.  Johnson,  2  Disney  (Ohio) 
96,  it  was  held  that,  as  the  system' of  regis- 
try dispenses  with  the  necessity  of  an  ex- 
hibition of  title  deeds,  and  supplies  all  the 
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evidence  to  protect  both  vendor  and  vendee, 
the  reason  of  the  English  rule  does  not 
exist;  and  that  therefore  no  equitable  lien 
can  be  created  solely  by  the  deposit  of  a 
title  deed  to  the  land  sought  to  be  sub- 
jected, accompanied  by  a  parol  agreement 
that  it  was  thereby  intended  a  lien  should 
be  created. 

In  Shitz  V.  DiefTenbach,  3  Pa.  St.  233. 
it  was  held  that  the  delivery  of  a  title  deed 
was  not  good  as  an  e<}ui  table  mortgage, 
being  contrary  to  the  spirit  of  the  statute 
of  frauds  and  acts  for  the  recording  of 
mortgages,  and  for  entering  up  liens  for 
public   information. 

In  Parker  v.  Carolina  Sav.  Bank,  53  S. 
C.  583,  69  Am.  St.  Rep.  888,  31  S.  E.  673, 
it  was  held  that,  although  there  are  cases 
in  North  Carolina  containing  dicta  to  the 
contrary,  it  has  never  been  decided  in  that 
state  that  the  mere  deposit  of  title  deeds  to 
secure  a  debt  creates  an  equitable  mortgage ; 
the  court  saying  that  the  reason  of  the 
rule  as  administered  in  England,  where  the 
system  of  conveyance  renders  it  necessary 
to  have  possession  of  the  muniment  of  title, 
does  not  exist  in  this  country,  which  has  a 
general  system  of  registration. 

In  Meador  v.  Meador,  3  Heisk.  562,  it  was 
held  that  "the  delivery  by  a  debtor  to  his 
creditor  of  a  deed  made  to  the  debtor  for 
land,  upon  the  agreement  and  understanding 
between  the  debtor  and  creditor  that  the 
creditor  is  to  hold  the  deed  as  security  or 
indemnity  for  debts  due  from  the  debtor, 
or  for  which  the  creditor  is  bound  as  surety 
for  the  debtor,  creates  no  lien  or  mortgage, 
legal  or  equitable,  upon  the  land  embraced 
in  the  deed;"  since  a  contrary  holding 
would  be  a  judicial  repeal  of  the  statute  of 
frauds. 

In  Bicknell  v.  Bicknell,  31  Vt.  498,  al- 
though it  was  not  found  necessary  *to  decide 
the  question,  the  court  expressed  itself  as 
opposed  to  the  doctrine  of  creating  mort- 
gages by  the  mere  deposit  of  title  deeds,  say- 
ing that  the  great  weight  and  consequence  at- 
tached in  England  to  the  production  of  title 
deeds  may  properly  have  no  such  appli- 
cation where  a  system  of  registration  of  all 
conveyances  of   land  obtains. 
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vms  obviated  by  the  memorandum  accom- 
panjing  the  deed.  It  is  true  that,  as  as- 
serted by  appellee,  this  was  first  executed 
to  secure  the  sureties  on  the  bond  of  the 
year  previous,  but  it  was  returned  to  Sny- 
der, and  by  him  redelivered  with  the  notes 
and  deed  to  Port,  to  be  held  for  precisely 
the  same  purpose  in  connection  with  the  last 
bond.  Something  is  said  concerning  the  evi- 
dence being  inadmissible  to  establish  this 
owing  to  the  statute  of  frauds.  Without 
deciding  the  point,  it  is  enough  to  say  that 
no.  such  objection  was  made,  by  pleading,  or 
to  the  evidence  in  the  district  court,  and  it 
is  too  late  no^w  to  be  of  any  avail.  Crossen 
V.  White,  19  Iowa,  109,  87  Am.  Dec.  420; 
Holt  V.  Brown,  63  Iowa,  319,  19  N.  W.  236. 
As  we  understand  another  objection,  it  is 


that  the  parties  for  whose  benefit  the  in- 
strument was  delivered  are  not  the  same 
in  both  bonds.  The  only  apparent  difference 
is  the  omission  of  Lamb's  name  from  the  sec- 
ond bond.  But  according  to  Port  it,  with 
the  deed,  was  delivered  as  security  of  the 
sureties  on  this  bond,  and  claimants  are 
conceded  to  be  such.  The  deed  accurately 
describes  the  property  as  in  Des  Moines,  and 
the  memorandum  pledges  as  security  "the 
Des  Moines  property,"  "to  secure  them 
against  any  loss  by  reason  of  signing"  the 
bond  of  Snyder,  to  use  his  bank  as  county 
depository.  While  the  instrument  is  inform- 
al, its  purpose  is  manifest,  and  there,  is  no 
reason  for  not  enforcing  the  lien  intended 
thereby  to  be  created.  No  particular  for- 
mality is  necessary  in  order  to  make  a  valid 


The  case  of  Mowry  v.  Wood,  12  Wis.  414, 
and  that  of  Jarvis  v.  Dutcher,  16  Wis.  308, 
which  refers  to  it  with  approval,  have  been 
generally  cited  as  holding  that  an  equitable 
mortgage  may  be  created  by  deposit  of  title 
deeds.  On  the  contrary,  the  court  expresses 
itself  as  opposed  to  such  doctrine,  the  ac- 
tual holding  being  that  an  equitable  mort- 
gage was  created  by  the  deposit  of  land 
certificates,  accompanied  by  a  writing  sub- 
scribed by  the  depositor,  stating  that  they 
were  deposited  as  security  for  the  payment 
of  a  debt.  The  court  said:  "Whether 
equitable  mortgages  may  be  created  in  this 
state  by  the  deposit  of  title  deeds,  strictly 
10  called,  need  not  here  be  considered.  In 
Eome  of  the  states  it  has  been  held  that 
they  cannot, — ^that  they  are  forbidden  by 
the  statute  of  frauds  and  Inconsistent  with 
the  registry  laws.  .  .  .  Whatever  may 
be  the  merits,  in  opposition  to  the  decisions 
of  the  English  courts,  of  the  object ons 
founded  upon  the  statute  of  frauds,  those 
based  on  the  registry  laws  seem  to  be  sup- 
ported by  very  strong  reasons.  Under 
their  operation,  the  possession  of  title  deeds 
is  no  longer  necessary  to  the  assertion  of 
rights  to  real  estate.  Office  copies  answer 
every  purpose,  and  may  be  used  on  all  oc- 
casions, with  the  same  effect  as  the  origi- 
nals, and  without  accounting  for  their  ab- 
sence. The  possession  of  them,  therefore, 
has  ceased  to  be  of  any  practical  importance 
to  the  owner.  Purchasers  seldom  examine 
them,  but  are  governed  by  an  inspection  of 
the  records;  and  it  is  very  rare  that  they 
are  transferred  on  a  sale  of  the  estate.  This 
change  of  the  law  and  policy  in  respect  to 
land  titles  having  obviated  the  necessity  out 
of  which  the  doctrine  of  implied  or  equita- 
ble liens  arose,  they  would  seem  incompat- 
ible with  it,  and  with  the  rights  of  third 
persons  who  may  become  interested  in  the 
estate." 

The  case  of  Hall  v.  McDuff,  24  Me.  311, 
sometimes  cited  as  holding  that  an  equitable 
mortgage  cannot  be  created  by  the  deposit 
of  a  title  deed,  does  not  seem  to  be  author- 
ity for  that  proposition.  What  is  therein 
held  is  that,  where  the  grantor  of  premises 
obtained  the  possession  of  his  unrecorded 
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deed  and  held  it  by  consent  of  the  grantee 
until  he  should  be  paid  the  part  of  the  pur- 
chase money  remaining  unpaid,  he  obtained 
no  title  which  would  defeat  a  prior  mort- 
gage given  by  the  grantee. 

But  it  has  been  held  that,  though  the 
deposit  of  title  deeds  may  not  constitute  a 
valid  and  efficacious  mortgage,  a  court  of 
equity  will  not  enforce  a  return  thereof  be- 
fore the  depositor  has  complied  with  his 
part  of  the  agreement.  Sidney  v.  Steven- 
son, 11  Phila.  178. 

Deposit  accompanied   by  oral  agreement 
to  give  legal  mortgage. 

A  distinction  is  to  be  noted  between  an 
equitable  mortgage  arising  from  a  deposit 
of  title  deeds  from  which  an  agreement  to 
execute  a  mortgage  is  implied,  and  one  aris- 
ing from  an  oral  agreement  to  execute  a 
legal  mortgage.  Whether  equity  will  en- 
force the  agreement  last  referred  to  is  a 
question  with  which  the  present  note  is  not 
concerned,  further  than  to  set  out  those 
cases  in  which  the  question  whether  an 
equitable  mortgage  grows  out  of  a  deposit 
of  title  deeds  accompanied  by  such  agree- 
ment is  involved. 

In  Foster  Lumber  Co.  v.  Harlan  County 
Bank,  71  Kan.  168,  114  Am.  St.  Rep.  470, 
80  Pac.  49,  6  A.  &  £.  Ann.  Cas.  44,  it  was 
held  that,  where  a  borrower,  when  the 
loan  was  made,  left  his  land  contract  with 
the  bank,  and  authorized  it  to  procure  a 
deed  of  the  property  from  the  land  company, 
at  the  same  time  agreeing  orally  with  the 
bank  that  it  should  hold  the  contract,  and 
afterward  the  deed,  as  security  for  the  loan, 
until  a  formal  written  mortgage  could  be 
prepared,  which  he  agreed  to  give,  the  oral 
agreement  to  give  the  mortgage  furnished  a 
sufficient  basis  upon  which,  after  perform- 
ance by  the  bank,  to  found  a  lien  valid  as 
against  a  subsequent  encumbrancer  with  no- 
tice, irrespective  of  whether  the  deposit  of 
the  title  instruments  created  a  lien. 

In  Bullowa  v.  Orgo,  67  N.  J.  Eq.  428,  41 

Atl.   494,  it  was   held   that  the  deposit  of 

title  deeds  in  pledge  for  the  payment  of  a 

debt  until  a  formal  mortgage  should  b?  cx- 

j  ecuted,  under  an  oral  agreement,  constitute 

led  an  equitable  mortgage* 
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mortgage  between  the  parties  thereto.  Frick 
V.  Fritz,  115  Iowa,  438,  91  Am.  St.  Rep.  165, 
88  N.  W.  961.  Says  Judge  Story:  "If  the 
transaction  resolves  itself  into  security, 
whatever  may  be  its  form,  it  is  in  equity  a 
mortgage."  Flagg  v.  Mann,  2  Sumn.  loc. 
cit.  533,  Fed.  Gas.  No.  4,847.  In  Jackson 
v.  Rutherford,  73  Ala.  157,  the  court  held 
Uiat  ''no  technical  words  are  necessary  to 
constitute  a  mortgage  which  would  be  good 
at  law  any  more  than  in  equity.  Any  words 
would  be  sufficient  which  serve  to  show  a 
transfer  of  the  mortgaged  property  as  se- 
curity for  a  debt."  Again,  the  same  court 
observed  in  Kyle  v.  Bellenger,  79  Ala.  516, 
"a  lien  created  by  contract,  and  not  sufficient 
as  a  legal  mortgage,  will  generally  be  re- 
garded as  partaking  of  the  nature  of  an 
equitable  mortgage.  The  form  of  the  con- 
tract is  immaterial.  Though  a  lien  may  not 
be  expressed  in  terms,  equity  will  imply  a 
security  from  the  nature  of  the  transaction, 
and  give  effect  as  such  in  furtherance  of 
the  agreement  of  the  parties,  if  there  ap- 
pears an  intention  to  create  a  security." 
See  Wood  v.  Holly  Mfg.  Co.  100  Ala.  326, 
46  Am.  St.  Rep.  56,  13  So.  948.  The  rule 
is  clearly  expressed  in  Howard  y.   Iron  & 


Land  Co.  62  Minn.  298,  64  N.  W.  896. 
"Every  express  agreement  in  writing,  where- 
by the  party  clearly  indicates  an  intention 
to  make  some  particular  property  therein  de- 
scribed a  security  for  a  debt,  creates  an 
equitable  lien  upon  the  property,  which  is 
enforceable.  The  form  of  the  writing  is  not 
important,  provided  it  sufficiently  appears 
that  it  was  thereby  intended  to  create  a  se- 
curity. If  that  intention  appears,  it  will 
create  a  mortgage  in  equity,  or  a  specific  lien 
on  the  property  so  intended  to  be  mort- 
gaged." See  also  Higgins  y.  Manson,  126 
Cal.  467,  77  Am.  St.  Rep.  192,  58  Pac.  907 ; 
Martin  v.  Bowen,  51  N.  J.  Eq.  452,  26  Atl. 
823;  Dulaney  v.  Willis,  95  Va.  606,  64  Am. 
St.  Rep.  815,  29  S.  E.  324;  Hackett  y.  Watts, 
138  Mo.  502,  40  S.  W.  113;  27  Cyc.  Law  & 
Proc.  p.  990.  The  memorandum  in  connec- 
tion with  the  deed  is  clearly  within  the  doc- 
trine as  announced,  and,  as  the  assignee,  in 
acquiring  the  property,  was  charged  with 
notice  of  outstanding  equities,  a  decree 
should  have  been  entered  awarding  a  relief 
as  prayed. 
Reversed. 

Petition  for  rehearing  denied. 


Deposit  accompanied    by   written    agree- 
ment. 

The  decisions  uniformily.  recognize  that 
the  chief  objection  to  the  creation  of  an 
equitable  mortgage  by  the  mere  deposit  of 
title  deeds  is  not  applicable  where  the  agree- 
ment indicating  the  intention  of  the  parties 
to  create  a  lien  on  the  land  to  which  the 
deed  or  other  muniment  of  title  relates  is 
evidenced  by  a  written  instrument  accom- 
panying the  deposit.  The  agreement,  howr 
ever,  rather  than  the  deposit,  is  the  real 
basis  for  the  equitable  lien,  the  deed  simply 
performing  the  office  as  assisting  in  the 
identification  of  the  property  to  which  the 
agreement  relates.  But  the  agreement 
must  evince  an  intention  to  create  a  lien 
upon  the  land  described  in  the  deed,  and 
not  upon  the  deed  itself. 

In  Woodruff  y.  Adair,  131  Ala.  630,  32 
So.  515,  it  was  held  that  the  rule  adopted  in 
that  state,  that  a  lien  cannot  be  created  by 
a  deposit  of  title  deeds,  was  not  applicable 
to  a  transaction  whereby  a  mort^ragor  who 
had  become  the  purchaser  upon  foreclosure 
assigned  the  mortgage,  notes,  and  certificate 
of  purchase ;  but  that  a  valid  equitable  mort- 
gage was  thereby  created. 

In  Higgins  v.  Manson,  126  Cal.  467,  77  Am. 
St.  Rep.  192,  58  Pac.  907,  a  written  agree- 
ment reciting  that,  in  consideration  of  a  loan, 
the  borrower  had  deposited  with  the  lender, 
as  security,  his  government-land  patent 
therein  described,  to  be  returned  upon  re- 
payment of  the  loan  at  maturity;  the  bor- 
rower further  agreeing  that,  should  he  fail 
to  pay  his  obligation  at  maturity,  he  would 
transfer  and  assign  all  his  right  and  title 
to  the  land, — was  held  to  create  a  valid 
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equitable  mortgage,  there  being  more  than  a 
mere  deposit  of  the  title  deed;  the  court 
saying:  "There  is,  we  think,  a  clear  inten- 
tion to  make  a  transfer  of  the  land  itself 
by  Manson  should  he  fail  to  pay  as  agreed. 
Reading  the  entire  instrument,  it  seems  to 
us  the  intention  is  made  manifest  that  the 
land  should  stand  as  security  for  the  debt, 
and  the  landxis  sufficiently  described  to  in- 
dicate what  was  intended  to  be  mortgaged." 

In  Stewart  v.  McLaughlin,  11  Colo.  458, 
18  Pac.  619,  it  was  held  that  the  deposit  of 
a  certificate  of.  purchase  of  state  land  to 
secure  the  payment  of  a  note,  taken  in  con- 
nection with  a  written  agreement  by  which 
the  maker  agreed  to  assign  said  certificate 
to  the  payee  in  case  he  should  fail  to  pay 
said  note,  created  an  equitable  lien  superior 
to  that  of  a  subsequent  encumbrancer  with 
notice;  the  court  saying:  "We  do  not  think 
the  question  whether  an  enforceable  equit- 
able mortgage  may  or  may  not  be  created 
by  the  deposit  of  title  papers  is  necessarily 
involved." 

In  English  v.  McElroy,  62  Ga.  413,  it  was 
held  that  the  following  words  in  a  note  for 
cash  borrowed,  "for  which  I  have  placed  in 
his  hands  two  deeds  to  100  acres  of  land 
whereon  I  now  reside,  to  hold  as  collateral 
security  for  the  pajTuent  of  the  above  note, 
the  deeds  to  be  returned  to  me  when  the 
note  is  paid,"  while  not  creating  a  perfect 
statutory  mortgage  upon  the  land,  mani- 
fested an  intention  of  the  parties  to  create 
a  lien,  so  that  a  court  of  equity  will  con-  - 
sidcr  as  done  what  ought  to  have  been  done, 
and  which  the  parties  intended  should  be 
done;  and  that,  as  between  the  parties,  the 
depository  should  be  deemed  to  have  a  lien 
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upon  the  land  as  security  for  the  money 
borrowed,  and  that  the  same  be  enforced  by 
a  sale  thereof. 

In  Mallory  v.  Mallory,  86  111.  App.  193, 
it  wai)  held  that  the  delivery  to  a  creditor 
by  a  debtor,  of  a  deed  to  herself,  accompa- 
nied by  a  writing,  under  seal,  stating,  in 
substance,  that  she  had  borrowed  a  stated 
amount  and  had  delivered  the  deed  to  be 
held  in  escrow,  and  not  to  be  recorded  till 
said  amount  should  be  repaid  within  three 
years,  and  that  she  thereby  agreed  to  bind 
herself,  her  heirs  and  assigns,  so  to  do, 
constituted  a  valid  equitable  mortgage. 

In  Carey  v.  Rawson,  8  Mass.  159,  it  was 
held  that,  where  an  agreement  was  made 
under  seal,  that  a  deed  to  be  executed 
should  be  deposited  with  a  third  person  un- 
til a  sum  of  money  advanced  by  the  grantee 
to  the  grantor  should  be  repaid,  or  until  a 
day  specified,  and,  in  default  of  such  re- 
payment, it  should  be  delivered  to  the 
grantee,  who  might  thereupon  enter,  such 
deed  and  agreement  constituted  a  mortgage. 

In  Hackett  v.  Watts,  138  Mo.  502,  40  S. 
W.  113,  it  was  held  that,  although  a  lien 
cannot  be  implied  from  the  mere  deposit  of 
title  deeds,  there  is  a  very  marked  diflference 
between  a  deed  to  land,  and  a  bond  or  con- 
tract for  a  deed  upon  conditions  therein  spec- 
ified, which  have  been  complied  with;  and 
that,  therefore,  the  deposit  of  a  contract  for 
a  deed  as  collateral  security  under  a  writ- 
ten instrument  filed  with  it,  stating  that  cer- 
tain property,  including  "an  article  of  agree- 
ment hereto  attached,'"  was  deposited  with 
the  bank  as  security,  created  an  equitable 
lien  or  mortgage  on  the  property  described 
in  the  contract,  which  was  good  as  against 
a  purchaser  of  the  property  with  notice. 

In  Martin  v.  Bowen,  51  N.  J.  Eq.  452,  26 
Atl.  823,  it  was  held  that  a  deposit  of  a 
title  deed,  in  connection  with  a  signed  mem- 
orandum to  the  effect  that  such  deed  should 
be  held  as  security,  gave  a  right  in  equity 
to  a  specific  lien  on  the  land  described  in 
the  def^d;  the  court  saying:  "I  think  it  suf- 
ficiently clear  that  the  agreement  in  ques- 
tion amounted  to  an  equitable  mortgage,  or 
an  agreement  to  give  a  mortgage.  It  does, 
indeed,  speak  only  of  the  deed  as  being  se- 
curity for  the  payment  of  the  note;  but 
there  is  an  agreement  not  to  sell,  assign,  or 
transfer  the  property  mentioned  in  the  deed, 
and  an  agreement  that  Martin  shall  hold  the 
deed  to  secure  him  for  any  money  he  may 
have  to  pay  on  the  note,  so  that,  it  seems  to 
me,  in  order  to  give  proper  force  and  effect 
to  the  agreement,  it  must  be  construed  as 
one  pledging  the  land  to  the  complainant. 
.  .  .  No  question  under  the  statute  of 
frauds  was  raised  either  by  the  answer  or  in 
argument." 

In  Rickert  v.  Afadeira,  1  Rawle,  325,  in 
which  the  question  was  whether  the  interest 
of  the  mortgagee  could  be  tak^  on  execution, 
it  was  said  of  title  papers  deposited  as  se- 
surity  with  a  surety:  "It  is,  then,  an  equit- 
able mortgage  by  deposit  of  title  deeds, 
which  may  ^  created  by  parol,  or  by  writ- 
ten agreement,  as  here,  which  is  the  better 
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and  safer  way,  showing  the  nature  and  in- 
tent of  the  transaction." 

In  Luch's  Appeal,  44  Pa.  519,  a  certifi- 
cate, under  seal,  setting  forth  that  the  per- 
son signing  it  had  left  in  the  hands  of  his 
creditor  two  certain  deeds  as  collateral  se- 
curity for  a  certain  note,  promisingr.  should 
he  fail  to  pay  the  note  in  reasonable  time, 
to  make  deeds  of  the  property,  was  conceded 
to  be  a  valid  equitable  mortgage. 

In  Edwards  v.  Trumbull,  50  Pa.  509,  the 
deposit  of  title  deeds  with  a  power  of  at- 
torney in  blank  to  sell  and  transfer  the 
land,  the  depository  giving  a  receipt  there- 
for reciting  that  the  deed  was  to  be  held  as 
collateral  security  for  the  payment  of  a  bal- 
ance due  upon  certain  stock,  was  held  to  be 
a  mortgage. 

In  Spencer  y.  Haynes,  12  Phila.  452,  it 
was  held  that,  although  a  mere  deposit  of 
title  deeds  as  a  security,  without  any  writ- 
ing, would  not  create  an  equitable  mortgage, 
a  written  instrument  certifvinp  that  the 
signer  had  deposited  a  certain  deed  as  se- 
curity for  a  loan,  and  agreeing  tq  convey 
such  property  should  the  loan  not  be  repaid, 
if  under  seal,  would  be  at  least  a  good  equit- 
able mortgage. 

See  also  Mowry  v.  Wood,  12  Wis.  414, 
supra. 

But  in  Gardner  ▼.  McClure,  6  Minn.  250, 
Gil.  167,  it  was  held  that,  where  the  instru- 
ment executed  at  the  time  of  deposit,  stat- 
ing the  object  thereof,  did  not  pretend  to 
create  any  interest  in  the  land  described  in 
the  deed  deposited,  but  referred  solely  to 
the  deed  itself,  the  statute  of  frauds  pre- 
sented an  insuperable  obstacle  to  the  crea- 
tion of  a  mortgage  thereby  upon  the  lands 
described  in  the  deed ;  the  court  saying  that 
the  custom  of  giving  security  by  the  de- 
posit of  title  deeds  can  have  no  coexistence 
with  the  system  of  registering  titles  to 
land. 


IOWA   SUPREME   COURT. 

LA  BARGE,  Admrx.,   etc.,  of   August  La 

Barge,  Deceased. 

v. 

UNION  ELECTRIC  COMPANY,  Appt. 

(_-  Iowa,  — ,  116  N.  W.  816.) 

Street  railway  ~  proximate  rails  ~  neg- 
ligenee. 

1.  A  street  railway  company  is  negligent 
in  maintaining  the  tracks  used  by  cars  run- 


Note.  —  As  to  exposure  by  passenger  in- 
side of  street  car  of  part  of  his  body  beyond 
side  of  car,  see  case  notes  to  Georgetown 
&  T.  R.  Co.  V.  Smith,  5  L.R.A.(N.S.)  274, 
and  the  later  case  of  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Hadley,  16  L.R.A.(N.S.) 
527. 

As  to  contributory  negligence  of  passen- 
ger in  riding  or  standing  on  running  board 
of  street  car,  see  case  notes  to  Burns  v. 
Johnstown  Pass.  R.  Co.  2  L.R.A.(N.S.) 
1191,  and  Harding  v.  Philadelphia  Rapid 
Transit  Co.  10  L.R.A.(N.S.)    352. 
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ning  in  opposite  directions  so  close  together 
that  the  natural  sway  of  the  cars  in  mo- 
tion, emphasized  by  an  uneven  condition  of 
the  track  which  it  permits  to  exist,  brings 
passing  cars  within  3  to  6  inches  of  each 
other,  without  taking  any  precautions  to 
prevent  injury  to  passengers  who.  because 
of  the  crowded  condition  of  the  cars,  may 
project  some  portion  of  the  body  beyond 
the  sides  of  the  cars. 

Carrier  «  passenger   —  negligence  — 
projecting  head. 

2.  A  passenger  on  an  open  street  car 
cannot  be  said,  as  matter  of  law,  to  be 
negligent  if,  when  compelled  to  btand  be- 
cause of  the  crowded  condition  of  the  car, 
he  leans  against  a  side  post,  and  in  the 
act  of  laughing  throws  his  head  back  a 
few  inches  beyond  the  post,  so  that  it  comes 
in  contact  with  a  car  passing  in  the  oppo- 
site direction. 

(June  10,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Dubuque 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  her  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hurd,  Lienehan,  &  Kiesel  and 
Matthews  &  Frantzen  for  appellant. 

Messrs.  T.  J.  Fitzpatrick  and  M.  J. 
Wade  for  appellee. 

Weaver,  J.,  delivered  the  opinion  of  the 
court ; 

The  appellant  owns  and  operates  a 
double-track  electric  street  railway,  at  the 
place  where  the  accident  occurred,  in  the 
city  of  Dubuque,  Iowa.  On  July  13,  1902, 
August  La  Barge  was  a  passenger  on  an 
open  or  summer  car  moving  north  along  the 
east  track  on  Couler  avenue.  The  car 
seats  extended  transversely,  leaving  no  aisle 
or  passageway  down  the  middle,  the  pas- 
sengers entering  the  space  between  the  seats 
directly  from  the  footboard  extending  along 
the  side  of  the  car.  The  sides  of  the  car 
were  not  inclosed,  except  by  upright  posts 
erected  at  the  ends  of  the  seats.  On  the 
outside  of  these  posts  there  were  attached 
perpendicular  hand  holds  or  bars  for  the 
convenience  of  passengers  in  boarding  or 
alighting  from  the  car.  While  moving 
northward,  a  hinged  or  movable  rail  or 
guard  was  let  down  on  the  left  side  of  the 
car,  requiring  passengers  to  enter  and  de- 
part from  the  east  footboard,  and  thus 
avoid  danger  of  collision  with  cars  moving 
south  on  the  west  track.  This  rail  or 
guard  when  in  place  was  a  little  less  than 
3  feet  above  the  car  floor,  and  with  the 
posts  above  described  constituted  the  only 
barrier  or  inclosure  on  that  side.  The  de- 
ceased entered  the  car  from  the  east  side,. 
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and  sat  down  at  the  west  end  of  one  of  the 
seats.     Shortly   afterward,    the    car    bein^ 
full  to  crowding,  deceased  arose,  and,  giv- 
ing his   seat   to   a   lady,   stood   up   in   the 
narrow  space  in  front  of  the  place  where 
he  had  been  sitting.     Standing  there  witlm 
his  back   to  the  west,   he  appeared   to   be 
supporting  or  steadying  himself  against  the 
guard  rail  and  post,  talking  with  some  of 
his  fellow  passengers.     In  the  course  of  the 
conversation     something     of     an     amusing^ 
nature  was  said  or  done,  and  deceased,  in 
the  act  of  laughing,  threw  his  head  back 
BO  that  it  extended  a  few  inches  beyond  the 
outside   of   the   post   near   which     he    was 
standing.    At  the  instant  of  this  movement 
on  his  part  he  was  struck  upon  the  head 
by   the   post  or  hand   rail   of   another   car 
moving    rapidly    southward    on    the    west 
track,    and    fatally    injured.    The   plaintiff 
charges   the   defendant   with   negligence   in 
constructing  its  two  tracks  so  close  together 
that  the  cars  moving  thereon  in  an  opposite 
direction  would  be  separated  by  a  space  of 
very  few   inches,   thereby  exposing   passen- 
gers to  great  danger  of  injury,  especially 
when  the  cars  were  being  operated  at  high 
speed.    Other  allegations  of  negligence  were 
made,  but  not  submitted  to  the  jury  by  the 
trial  court,  and  we  need  not  here  set  them 
out.    The  jury  returned  a  verdict  for  plain- 
tiff,   assessing    damages    in    the    sum    of 
$3,000. 

The  appellant  in  argument  rests  Its  de- 
mand for  a  reversal  on  the  single  proposi- 
tion that,  upon  the  admitted  and  undisput- 
ed facts,  the  plaintiff  was  not  entitled  to 
recover,  and  the  jury  should  have  been  so 
instructed.  As  this  position  taken  by  the 
appellant  requires  us  to  assume  the  truth 
of  all  matters  which  the  plaintiff's  evi- 
dence fairly  tended  to  establish,  we  may 
say  that,  in  addition  to  the  facts  herein- 
before stated,  it  was  shown  that  the  two 
tracks  of  the  appellant's  road  at  the  place 
of  the  accident  are  in  such  proximity  that, 
with  two  cars  standing  thereon  at  rest,  the 
distance  between  them  would  be  about  11 
inches.  The  tracks  were  somewhat  uneven, 
the  rails  being  depressed  at  the  joints,  and, 
while  this  fact  was  not  submitted  to  the 
jury  as  a  ground  of  negligence,  we  think  it 
is  still  a  proper  matter  to  be  considered,  as 
bearing  upon  the  question  whether  the 
tracks  were  too  close  together  to  be  oper- 
ated with  safety.  It  is  a  matter  of  common 
observation  that  car  bodies,  owing  to  their 
weight,  size,  and  manner  of  construction, 
have  some  tendency  to  rock  and  sway  upon 
their  trucks  -while  in  rapid  motion,  and 
that  such  tendency  becomes  more  marked 
upon  tracks  which  are  rough  or  uneven. 
The  testimony  of  the  several  witnesses  of 
the   accident   is  to  the  effect  that  at   the 
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time  the  deceased  w&a  struck  his  head  was 
thrown  back  not  to  exceed  a  distance  of  3 
inches  to  6  inches  from  the  outer  edge  of 
the  post  by  which  he  stood,  and  if  this  be 
true,  it  would  seem  to  indicate  that  in  pass- 
ing the  two  cars  so  swayed  or  rocked  in- 
ward that  the  space  between  them  was  re- 
doced  to  a  very  narrow  margin.    That  it  is 
evidence  of  negligence  to  construct  parallel 
tracks  so  close  together,  for  the  operation 
thereon  of  open  cars  packed  to  their  capaci- 
ty with  passengers,  ought  to  need  no  argu- 
ment.   'Jo  the  passenger  standing  or  sitting 
at  the  end  of  the  seat  in  a  crowded  car, 
the  open  side  is  a  constant  invitation   to 
lean  in  that  direction  for  breathing  room, 
and  for  relief  from  the  pressure  to  which 
he  is  subjected;   and  for  the  court  to  say 
that  the  railroad  company  owes  no  duty  to 
guard  the  safety  of  a  passenger  who  hap- 
pens to  reach  his  hand  a  few  inches  beyond 
the  frame  of  the  car,  or  of  one  who,  while 
standing  because  of  the  crowded  condition 
of  the  vehicle,  voluntarily  or  involuntarily, 
permits  any  portion  of  his  person  to  be  ex- 
posed slightly  beyond  the  post,  would  be  to 
ignore  the  fundamental  rule  of  the  law  of 
carriers,  which  requires  active,  vigilant,  and 
constant  care  lor  the  safety  of  those  whom 
they  undertake  to  transport  over  their  lines. 
Living  people  cannot  be  packed  into  cars 
like  bales  of  merchandise.    Life  presupposes 
motion,  movement,  and  some  reasonable  de- 
gree of  freedom  of  action,  and  those  who 
cater  to  the  public  by  furnishing  means  of 
carriage  from  place  to  place  for  hire  must 
provide  facilities  and  protection  with  these 
•elf-evident    facts    in    view.     Whether    the 
lines  of  a  double-track  street  railway  are 
separated  by   a   safe   distance  depends,   in 
some  degree,  on  the  manner  in  which  the 
cars  are  to  be  operated  thereon.    If  intend- 
ed for   rapid  transit,  the  tendency  of  the 
cars  to  sway  or  lurch   from  side  to  side, 
thereby    reducing    the    distance    separating 
them  in  passing,  is  a  factor  which  cannot  be 
safely    overlooked,    and    failure    to    guard 
against    such    danger     by     increasing     the 
space   between    the    tracks,     or     employing 
other  suitable  devices  to  shield  the  passen- 
gers therefrom,  is  culpable  negligence.    But 
counsel  insist  with  much  earnestness  that, 
in  any  event,  the  deceased  was  chargeable 
with   contributory  negligence   as  a  matter 
of  law.    We  think  otherwise.    There  was  no 
negligence  in  yielding  his  seat  to  another 
passenger.     The  company  having  filled  the 
seats   with    other   passengers,   he   was   not 
negligent  in  standing  up.     There  being  no 
aisle   in    the    center   of   the   car,    the   only 
place  to  stand  was  at  the  outer  end  of  the 
space  in  front  of  the  seat  or  upon  the  foot- 
board along  the  outside  of  the  car.    To  up- 
hold the  appellant's  contention   is  to   say 
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that  the  voluntary  or  involuntary  act  of 
the  deceased  in  throwing  his  head  back- 
ward in  laughter  slightly  beyond  the  post 
against  which  he  was  standing  was  negli- 
gence as  a  matter  of  law,  and  that  in  so 
doing  he  did  not  act  as  a  reasonably  pru- 
dent man  might  fairly  have  been  expected 
to  act  under  the  circumstances.  In  our 
judgment  his  conduct  was  not  so  glaringly 
imprudent  that  the  jury  might  not  fairly 
and  reasonably  acquit  him  of  culpable 
negligence.  No  well-considered  authority 
called  to  our  attention  supports  the  ap- 
pellant's view  in  this  respect,  or  holds  the 
passenger  to  such  extraordinary  circum- 
spection of  conduct  in  order  to  claim  pro- 
tection at  the  hands  of  the  carrier.  It  is 
a  common,  and  not  necessarily  an  im- 
proper, thing  for  street  railway  companies 
to  load  their  cars,  not  only  to  the  limit  of 
seating  capacity,  but  to  fill  the  standing 
room  inside  and  the  footboards  outside. 
This  is  often  unavoidable,  but  the  move- 
ment of  cars  and  the  handling  of  traffic 
must  be  so  controlled  and  guarded  as  not 
to  expose  persons  thus  being  carried  to  un- 
necessary or  unreasonable  danger.  In 
other  words,  if  the  carrier  exercises  the 
right  to  carry  passengers  in  this  manner, 
care  of  their  safety  must  be  proportionate 
to  the  dangers  to  which  they  are  exposed. 
Treat  v.  Boston  &  L.  R.  Corp.  131  Mass. 
371 ;  Griffith  v.  Utica  &  M.  R.  Co.  43  N.  Y. 
S.  R.  835,  17  N.  Y.  Supp.  692;  Clark  v. 
Eighth  Ave.  R.  Co.  36  N.  Y.  135,  93  Am. 
Dec.  495;  Geitz  v.  Milwaukee  City  R.  Co. 
72  Wis.  310,  39  N.  W.  866;  Lehr  v.  Stein- 
way  &  H.  P.  R.  Co.  118  N.  Y.  556,  23  N.  E. 
889;  Meesel  v.  Lynn  &  B.  R.  Co.  8  Allen, 
234. 

A  passenger  sitting  by  a  car  window 
rested  his  arm  on  the  sill,  his  elbow  pro- 
jecting a  few  inches  beyond  the  side  of  the 
car,  and  was  struck  ^nd  injured  by  another 
car  moving  on  the  adjoining  track.  Held, 
that  the  question  of  his  contributory  negli- 
gence was  for  the  jury.  Summers  v.  Cres- 
cent City  R.  Co.  34  La.  Ann.  139,  44  Am. 
Rep.  419.  And  it  has  often  been  held  tiiat 
tiie  slight  exposure  of  a  passenger's  hand, 
arm,  or  head  outside  of  a  car  window  or 
doorway  is  not  necessarily  an  act  of  negli- 
gence. Salmon  v.  City  Electric  R.  Co.  124 
Ga.  1056,  53  S.  E.  575;  Germantown  Pass. 
R.  Co.  V.  Brophy,  105  Pa.  38;  Dahlberg  v. 
Minneapolis  Street  R.  Co.  32  Minn.  404,  50 
Am.  Rep.  685,  21  N.  W.  545;  South  Cov- 
ington &  C.  Street  R.  Co.  v.  McCIeave,  18 
Ky.  L.  Rep.  1030,  38  S.  W.  1055;  Francis 
V.  New  York  Steam  Co.  114  N.  Y.  380,  21 
N.  E.  988. 

The  contrary  rule  would  be  manifestly 
unreasonable  and  unjust.  We  think  it  un- 
necessary to  go  into  a  more  extended  re- 
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view  of  the  authorities  cited  by  counsel. 
The  conclusion  we  have  announced  is  in 
harmony  with  the  general  principles  of  the 
law  governing  carriers  of  passengers  as 
the  same  has,  from  time  to  time,  been  ap- 
plied by  this  court. 

It  is  sufficient  to  say  that  in  our  judg- 
ment there  was  sufficient  evidence  to  justi- 
fy the  trial  court  in  refusing  to  direct  a 
verdict  in  defendant's  favor;  and  as  this  is 
the  only  question  argued  by  counsel,  the 
judgment  appealed  from  must  be,  and  it  is, 
affirmed* 


IOWA  SUPREME  COURT. 

CHICAGO    MILWAUKEE,    &    ST.    PAUL 
RAILWAY  COMPANY,  Appt., 

V. 

B.  H.  HANKEN  et  al. 

(—  Iowa,  —,  118  N.  W.  527.) 

Adverse     possession  ~  mistake     as     to 
boundary. 

1.  The  possession  beyond  his  true  line, 
of  the  grantee  of  a  particular  lot,  who  oc- 
cupies up  to  fences  set  over  on  his  neigh- 
bor's property,  claiming  the  ground  as  part 
of  his  lot  and  basing  his  possession  on  no 
other  claim  of  right,  is  not  adverse  to  the 
true  owner. 

Same  —  depot  grounds. 

2.  Merely  noting  on  a  plat  a  dedication 
of  land  for  depot  purposes  does  not  endow 
the  entire  tract  set  apart  with  the  incidents 
of  public  use,  so  as  to  prevent  the  acquisi- 
tion of  title  to  it  by  adverse  possession. 
Boundary  «  acquiescence  ~  railroad. 

3.  A  railroad  company  is  presumed,  after 
the  lapse  of  twenty  years,  to  have  acquiesced 
in  the  fact  that  a  fence  placed  along  land 
dedicated  for  depot  purposes,  but  not  in 
fact  needed  for  public  use,  represents  the 
true  boundary  line,  although  neither  it  nor 
the  adjoining  owner  is  required  by  law  to 
maintain  the  fence. 

(November  24,  1908.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Jones  County 
dismissing  a  petition  to  quiet  tit^o  to  cer- 
tain land  as  part  of  plaintiff's  depot 
grounds,  and  quieting  title  in  the  cross 
petitioners.     Affirmed. 

The  facts  are  stated  in  the  opinion. 


Note.  ^  As  to  whether  a  railroad  right 
of  way  is  a  proper  subject  of  adverse  pos- 
session, see  case  note  to  Roberts  v.  Sioux 
City  &  P.  R.  Co.  2  L.R.A.(N.S.)   272. 

Upon  the  question  of  adverse  possession 
due  to  ignorance  or  mistake  as  to  boundary, 
see  note  to  Preble  v.  Maine  C.  R.  Co.  21 
L.R.A.  829. 
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Messrs.  J.  G.  Cook  and  H.  IJoomis,  for 

appellant : 

Defendants  must  prove  possession  for 
more  than  ten  years,  which  was  adverse 
in  character  and  under  claim  of  right  or 
color  of  title. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Snyder, 
120  Iowa,  532,  95  N.  W.  183;  Grube  v. 
Wells,  34  Iowa,  148;  Larum  v.  Wilmer,  35 
Iowa,  245;  Jones  v.  Hockman,  12  Iowa, 
101;  Lewis  v.  New  York  &  H.  R.  Co.  162 
N.  Y.  202,  56  N.  E.  540. 

The  occupation  by  the  defendants  was 
not  adverse  in  its  character  as  against 
the  plaintiff,  because  in  no  instance  was 
it  inconsistent  with  such  use  of  the  prem- 
ises as  plaintiff  desired  to  make  at  the 
time,  or  with  its  right  to  take  possession 
for  the  purpose  of  such  use  in  the  future. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Snyder, 
supra;  Slocumb  v.  Chicago,  B.  &  Q.  R.  Co. 
57  Iowa,  675,  11  N.  W.  641;  Barlow  v. 
Chicago,  R.  I.  &  P.  R.  Co.  29  Iowa,  281; 
Michigan  Mill.  Co.  v.  Ann  Arbor  R.  Co.  138 
Mich.  216,  101  N.  W.  574;  Northern  Coun- 
ties Invest.  Trust  v.  Enyard,  24  Wash.  366, 
64  Pac.  516;  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Telford  (East  Tennessee,  V.  &  G.  R.  Co. 
V.  West)  89  Tenn.  293,  10  L.R.A.  855,  14 
S.  W\  776;  Union  P.  R.  Co.  v.  Kindred,  43 
Kan.  134,  23  Pac.  112;  Pierce,  Railroads, 
p.   160. 

Plaintiff's  title  was  a  mere  easement 
founded  on  grant  for  a  public  use,  and 
as  such  could  not  be  lost  by  mere  nonuser. 

Northern  Counties  Invest.  Trust  v.  Enyard, 
supra ;  Pope  v.  O'Hara,  48  N.  Y.  446 ;  Liver- 
more  V.  Maquoketa,  35  Iowa,  358  ;^  Derby  ▼. 
Ailing,  40  Conn.  410;  Driggs  v.  Phillips, 
103  N.  Y.  77,  8  N.  E.  516;  McClelland  v. 
Miller,  28  Ohio  St.  502;   Noll  v.  Dubuque, 

B.  &  M.  R.  Co.  32  Iowa,  66 ;  Vorhes  v.  Ack- 
ley,  127  Iowa,  658,  103  N.  W.  998;  Schwall- 
back  V.  Chicago,  M.  &  St.  P.  R.  Co.  69  Wis. 
292,  2  Am.  St.  Rep.  740,  34  N.  W.  128; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Snyder,  supra ; 
McClenahan  v.  Stevenson,  118  Iowa,  110, 
91  N.  W.  925;  Lewis  v.  New  York  &  H.  R. 
Co.  162  N.  Y.  202,  56  N.  E.  540;  Cameron 
V.  Chicago,  M.  &  St.  P.  R.  Co.  60  Minn.  100, 
61  N.  W.  814. 

The  depot  grounds  are  an  integral  part 
of  the  railroad,  and  would  be  conveyed  by 
the  conveyance  of  the  railroad  as  such  with- 
out specific  mention. 

Chapman  v.  Pittsburg  &,  S.  R.  Co.  26  W. 
Va.  299;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Kansas  City,  M.  &  O.  R.  Co.  67  Kan.  569, 
70  Pac.  939,  73  Pac.  899;  Chamberlain  v. 
Walter,   60  Fed.   788;   Knevals  v.   Florida, 

C.  &  P.  R.  Co.  13  C.  C.  A.  410,  23  U.  S. 
App.  549,  66  Fed.  224. 

The  failure  of  the  railway  companies  to 
take  possession  of  the  full  amount  of  the 
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grounds  dedicated  is  no  evidence  of  election 
not  to  avail  themselves  of  the  dedication 
to  the  full  extent  whenever  the  exigencies 
of  the  situation   should   prompt  sucn   act. 

Moi]gan  V.  Des  Moines  Union  R.  Co.  113 
Iowa,  570,  85  N.  W.  902;  Slocumb  v.  Chi- 
etgo,  B.  &  Q.  R.  Co.  57  Iowa,  670,  11  N. 
W.  641. 

The  plaintifT's  interest  is  only  in  the  na- 
ture of  an  eaaement. 

Brown  ▼.  Young,  69  Iowa,  625,  29  N.  W. 
941;  Barlow  v.  Chicago,  R.  I.  &  P.  R.  Co. 
29  Iowa,  276;  Ottumwa,  C.  F.  &  St.  P.  R. 
Co.  v.  McWilliams,  71  Iowa,  164,  32  N.  W. 
315;  Mills,  Em.  Dom.  1900,  §91-k;  People 
v.  Kerr,  27  N.  Y.  197;  Kimball  v.  Kenosha, 
4  Wis.  321 ;  Goodall  y.  Milwaukee,  5  Wis. 
41:  Uhl  V.  Ohio  River  R.  Co.  51  W.  Va. 
106,  41  S.  E.  340;  Lewis,  Em.  Dom.  2d  ed. 
f  140;  Skillman  y.  Chicago,  M.  k  St.  P. 
R.  Co.  78  Iowa,  404,  16  Am.  St.  Rep.  452, 
43  N.  W.  275. 

Messrs.  Herrick  A  Bauder  for  appel- 
lees. 

Ladd,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plat  of  Langworthy  was  filed  January 
25,  1858,  by  William  T.  Shaw,  and  exhibits 
a  right  of  way  and  depot  ground,  extending 
diagonally  from  the  northeast  to  the  south- 
west. On  the  space  left  for  a  depot  is 
written  "Dubuque  Western  Railroad  Depot 
Ground."  At  each  end  of  this  ground  the 
width  of  the  right  of  way  on  each  side  of 
the  track  is  indicated,  but  nothing  on  the 
plat  shows  the  relative  width  of  the  portions 
of  the  depot  ground  north  and  south  of 
railway  track  which  was  constructed  short- 
ly after  the  dedication.  The  plaintiff  ac- 
quired, through  mesne  conveyances,  the  ti- 
tle to  the  road  of  the  Dubuque  Western 
Railroad  Company,  including  the  right  of 
way  and  depot  ground.  The  latter  was  not 
described  in  these  several  conveyances  by 
metes  and  bounds,  but  in  general  terms. 
This  is  a  suit  to  quiet  title  to  the  depot 
ground  as  dedicated.  The  several  defend- 
ants interposed  the  defenses  of  adverse  pos- 
session, boundaries  established  by  acquies- 
cence, and  practical  location  and  estoppel. 
In  1807  Hanken  acquired  the  unplatted  land 
north  of  the  depot  ground,  extending  from 
the  east  end  southwest  by  279  rods,  and 
included  in  the  conveyance  was  a  strip  of 
said  ground  &0  feet  wide,  so  that  boundary 
fence  was  but  50  feet  north  of  the  track  and 
an  extension  of  the  right  of  way  fence  from 
the  east.  This  fence  appears  to  have  been 
constructed  at  least  thirty  years  previous  to 
the  trial,  though  by  whom  is  in  doubt.  .  The 
railroad  company  reconstructed  it  in  1803, 
and  this  circumstance  is  corroborative  of 
testimony  that  the  original  fence  was  ercct- 
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ed  by  one  of  its  grantors.  The  land  was 
used  for  pasture  most  of  the  time,  though 
occasionally  put  in  corn.  The  boundary 
fence  of  Hanken  extended  westerly,  veering 
out  from  the  track  to  near  the  westerly  end 
of  the  depot  ground.  Wilkin  owns  several 
lots  to  the  west  from  HankeQ's  land,  a  va- 
cant space  lying  between  the  tracts,  and 
with  these  lots  is  included  a  strip  of  the 
depot  ground  177  feet  long  by  about  47 
feet  wide  on  the  east  end  and  narrower  to 
the  west.  The  boundary  fence  is  conceded 
to  have  been  maintained  by  Wilkin  and  his 
grantors  for  thirty  years,  and  numerous  ev- 
ergreens were  planted  along  this  fence  twen- 
ty-two years  ago,  which  have  grown  into 
what  one  witness  denominates  "monarchs 
of  the  forest.*'  A  house  was  built  in  1860 
or  1861  by  the  owner.  Shrubs  also  have 
been  planted  on  the  disputed  ground,  which 
has  been  occupied  by  Wilkin  and  his  gran- 
tors for  at  least  thirty  years;  the  house 
being  only  a  few  feet  back  from  the  line  as 
claimed  by  the  company.  South  of  the 
track,  and  at  the  westerly  end  of  the  depot 
ground,  the  defendant  Dirks  occupies,  of 
that  originally  dedicated,  a  strip  about  100 
feet  wide  and  313  feet  long,  together  with 
the  lots  adjoining.  The  fence  extends  north- 
easterly from  the  right  of  way  fences,  the 
entire  distance,  and  has  been  maintained  by 
him  and  his  predecessors  for  more  than 
thirty  years.  The  house  and  outbuildings 
were  erected  on  *this  disputed  strip  still 
longer  ago,  and  evergreen,  cotton  wood,  and 
fruit  trees  were  planted  in  the  yard  and 
along  the  fence  more  than  twenty  years 
since,  and  have  grown  to  be  large  trees. 
Considerable  of  the  strip  east  of  the  house 
is  used  as  a  pasture,  but  in  connection  with 
other  portions  of  the  premises.  To  the  east 
of  Dirks's  lots  are  those  owned  by  Heyan. 
He  has  been  in  possession  of  a  strip  of  land 
dedicated  as  depot  ground  for  sixteen  years 
prior  to  the  trial.  The  fence  along  that 
occupied  by  Dirks  extended  northeasterly 
for  305  feet,  and  had  been  maintained 
twenty  years  when  it  was  set  over  far 
enough  by  Heyan  so  as  to  leave  a  strip  50 
feet  wide  at  the  southwesterly  end  and  32 
feet  wide  on  the  east.  This  was  used  in 
connection  with  part  of  his  lots  as  a  pas- 
ture. The  evidence  does  not  disclose  any 
other  improvements  save  the  existence  of 
trees  along  the  fence  8  or  10  inches  in 
diameter,  but  Heyan  testified  that  he  had 
always  "thought  the  land  belonged"  to  him, 
and  that  the  company  had  never  claimed 
it  until  a  year  prior  to  the  trial,  when  it 
removed  the  fence  to  what  it  claimed  was 
the  true  line. 

From  this  statement  of  the  facts,  it  is  ap- 
parent that  the  plea  of  adverse  possession 
cannot  be  sustained.     The  defendants  and 
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their  grantors  did  not  acquire  title  to  the 
disputed  tracts,  but  to  the  lots  abutting  on 
them,  and  have  occupied  up  to  the  fences 
because  claiming  the  ground  as  part  of  their 
lots,  and  based  their  possession  on  no  other 
claim  of  right.  See  Grube  v.  Wells,  34  Iowa, 
148,  and  other. like  decisions.  But  they  have 
been  in  possession  up  to  these  division 
fences,  as  marking  the  boundaries  to  their 
lots,  for  a  period  longer  than  that  of  the 
statute  of  limitations,  during  which  the 
plaintiff  and  its  grantors  have  acquiesced 
without  raising  the  slightest  objection.  The 
plaintiff  company  acquired  the  road  in  1881, 
and  no  claim  to  these  strips  was  asserted 
until  1904.  If,  then,  the  doctrine  of  ac- 
quiescence may  be  invoked  in  such  a  case, 
these  fences  must  be  regarded  as  indicat- 
ing the  true  boundaries  between  the  lots  of 
defendants  and  the  depot  ground  of  plaintiff. 
Miller  v.  Mills  County,  111  Iowa,  654,  82 
N.  W.  1038;  Lawrence  v.  Washburn,  119 
Iowa,  109,  93  N.  W.  73.  The  authorities 
are  in  conflict  as  to  whether  an  abutting 
owner  may  acquire  title  to  a  portion  of  a 
right  of  way  by  adverse  possession;  some 
decisions  treating  the  possession  of  a  rail- 
road company  of  its  right  of  way  as  that 
of  its  private  property,  to  enable  the  cor- 
poration to  perform  a  public  duty,  while 
others  regard  property  acquired  for  right 
of  way  purposes  and  held  in  good  faith  for 
future  needs  as  endowed  with  the  incidents 
of  property  devoted  to  tKe  public  use.  The 
decisions  first  mentioned  are  to  the  effect 
that  title  by  adverse  possession  may  be  ac- 
quired. Illinois  C.  R.  Co.  v.  O'Connor,  154 
111.  560,  39  N.  E.  563;  Louisville  &  N.  R. 
Co.  V.  Quinn,  94  Ky.  310,  22  S,  W.  221; 
Matthews  v.  Lake  Shore  &  M.  S.  R.  Co.  110 
Mich.  170,  64  Am.  St.  Rep.  336,  67  N.  W. 
1111;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Stickley,  155  Ind.  312,  58  N.  E.  192.  The 
line  of  decisions  last  referred  to  declares 
that  possession  by  the  abutting  owner  not 
inconsistent  with  the  existence  of  the  ease- 
ment is  permissive  only  and  cannot  bar  the 
claim  by  the  company  when  the  property  is 
required  for  the  prosecution  of  the  com- 
pany's business.  Southern  P.  Co.  v.  Hyatt, 
132  Cal.  240,  54  L.R.A.  522,  64  Pac.  272; 
Louisville  &  N.  R.  Co.  v.  French,  100  Tenn. 
209,  66  Am.  St.  Rep.  752,  43  S.  W.  771; 
Spoitiswoode  v.  Morris  k  E.  R.  Co.  61  N. 
J.  L.  322,  40  Atl.  505.  See  Warvelle,  Eq. 
S  471.  The  point  was  not  determined  in 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Snyder,  120 
Iowa,  532,  95  N.  W.  183,  but  in  Slocumb 
▼,  Chicago,  B.  &  Q.  R.  Co.  67  Iowa,  67p, 
11  N.  W.  641,  the  doctrine  that  property 
taken  for  the  public  use  cannot  be  en- 
croached on  by  the  abutting  owner  so  as  to 
deprive  the  railroad  company  of  title,  save 
by  appropriation  absolutely  inconsistent 
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with  such  use  when  needed,  finds  approval. 
This  doctrine  is  quite  as  applicable  to  de- 
pot ground  as  right  of  way  where  condemned 
for  sUch  use  or  actually  occupied  for  that 
purpose.  The  difference  to  be  noted  is  this: 
The  statute  determines  the  width  of  a  right 
of  way,  while  the  extent  of  depot  ground  de- 
pends on  the  necessities  of 'the  company. 

In  the  case  at  bar,  the  so-called  depot 
ground  was  set  apart  in  the  plat  long  be- 
fore any  railroad  was  constructed.  It  was 
never  adjudicated  by  condemnation  or  other 
proceedings  to  be  essential  to  any  company 
for  depot  purposes,  and  but  a  small  portion 
of  it  has  ever  been  occupied  by  the  plain- 
tiff or  its  grantors  for  that  purpose :  mt^  is 
it  made  to  appear  that  that  part  not  now 
so  occupied  will  be  likely  to  be  needed  in 
the  future.  Merely  noting  its  dedication 
on  the  map  as  depot  ground  did  not  endow 
the  entire  tract  pet  apart  with  the  inci- 
dents of  a  public  use.  That  which  was  ac- 
tually occupied  by  the  company  for  depot 
purposes  may  have  been  so  used  that  it 
might  not  be  subject  to  adverse  possession, 
but  certainly  there  is  nothing  in  the  record 
before  us  to  indicate  that  the  disputed  strips 
ever  have  been  so  occupied,  or  that  plain- 
tiff or  any  of  its  grantors  took  or  were  in 
possession  thereof  for  such  purposes,  or  that 
these  and  much  more  will  ever  be  needed 
by  the  company  in  the  transaction  of  its 
business  at  Langworthy.  The  parties  have 
assumed  in  argument  that  plaintiff  acquired 
title  under  the  plat.  Whether  upon  aban- 
dopment  title  would  revert  to  the  original 
owner  or  someone  else,  and  whether  su^ 
reversioner  would  be  bound  by  the  fixing 
of  lines  by  the  company,  may  be  considered 
when,  if  ever,  these  questions  arise.  It  is 
enough  now  to  pass  on  the  rights  of  party 
originally  acquiring  title  under  dedication 
and  those  claiming  under  it.  As  neither  the 
disputed  strips  of  land  nor  the  ground  next 
to  them  appear  to  have  been  devoted  to  a 
public  use,  the  doctrine  of  Slocumb  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  supra,  ought  not  to 
be  applied,  but  the  boundaries  defined  the 
same  as  those  between  any  other  owners  of 
adjoining  lands.  A  railroad  company  is 
not  compelled  to  fence  the  portion  of  its 
depot  ground  necessarily  used  by  the  pub- 
lic and  the  corporation  in  the  convenient 
transaction  of  business.  The  same  is  true 
of  the  adjoining  owner.  The  inference  of  an 
agreement  upon  a  boundary  does  not  arise 
from  the  obligation  to  fence  or  otherwise 
mark  the  division  line,  although  this  may 
add  strength  thereto,  but  from  the  fact 
that  one  or  both  the  adjoining  owners  have 
in  fact  definitely  defined  such  line  by  erect- 
ing a  fence  or  other  monument  thereon,  and 
both  have  treated  the  same  as  fixing  the 
boundary  between  them  for  such  length  of 
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time  that  neither  ought  to  be  heard  to  deny 
that  it  is  in  fact  what  both  have  by  their 
conduct  declared  it.  Even  though  neither 
defendants  nor  plaintiff  were  bound  to 
erect  the  division  fences,  they  were  erected 
and  have  been  maintained,  and  this  was 
notice  to  all  of  them  of  the  claim  that  they 
marked  the  boundary  between  the  depot 
ground  and  the  several  lots.  No  objection 
was  raised  thereto  for  more  than  twenty 
years,  and  from  its  long  silence  plaintiff 
must  be  presumed  to  have  acquiesced  in  this 
daim. 
Affirmed 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEALiS,    EIGHTH   CIRCUIT. 

WATER,  LIGHT,  &  GAS  COMPANY,  Plff. 
in   Err., 

V. 

CITY   OF   HUTCHINSON. 

(—  C.  C.  A.  — ,  160  Fed.  41.) 

Election  of  remedy  —  action  ~  contract 
—  quantum  meruit. 

1.  Bringing  an  action  upon  express  con- 
tract for  electric  light  furnished  a  city  is 
not  an  election  which  will  preclude  an  ac- 
tion upon  quantum  meruit  in  case  the  first 
action  is  dismissed  for  failure  to  prove  com- 
pliance with  the  contract 

Judgment  ~  res  Judicata. 

2.  A  judgment  in  favor  of  defendant  in 
an  action  to  recover  the  contract  price  of 
light  furnished  a  municipal  corporation  is 
no  bar  to  a  subsequent  action  to  recover 
the  value  of  the  light  upon  quantum  meruit. 

(March  9,  1908.) 

1?RR0R  to  the  Qrcuit  Court  of  the  Unit- 
Id  ed  States  for  the  District  of  Kansas 
to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  the 
value  of  light  furnished  by  plaintiff  to  de- 
fendant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Adams,  Cir- 
cuit Judges,  and  Philips,  District  Judge. 

Messrs.  Frank  Doster  and  H.  S.  Ijewls 
for  plaintiff  in  error. 

Messrs.  C.  M.  Williams,  A.  O.  Malloy, 
and  F.  F.  Prigg  for  defendant  in  error. 

Phllii»6,  District  Judge,  delivered  the 
opinion  of  the  court: 

Broadly  stated,  the  question  for  decision 
on  this  record  is  whether  or  not,  under  the 
facts  pleaded,  a  suit  founded  upon  an  ex- 
press   written   contract    for   electric   lights 


Note.  —  As  to  effect  of  choosing  by  mis- 
take remedy  not  legally  available,  see  cas:* 
not-  to  Clark  v.  Heath,  8  L.R.A.(N.S.)  144. 
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furnished  by  the  plaintiff  in  error  to  the 
defendant  city,  and  judgment  for  the  de- 
fendant, is  a  bar  to  a  subsequent  quantum 
meruit  action  for  the  value  of  the  service 
so  rendered  by  the  plaintiff  and  enjoyed 
by  the  defendant.  As  judgment  was  di- 
rected in  favor  of  the  defendant  on  the 
pleadings,  \ve  must  look  to  them  for  the 
facts.  The  petition,  in  substance,  alleges 
that  the  plaintiff  furnished  electric  lights 
for  the  defendant  on  its  streets  at  its 
special  instance  and  request,  from  the 
month  of  July,  1903,  to  the  month  of  No- 
vember, 1905,  inclusive;  that  the  reasonable 
value  of  the  light  service  so  furnished  was  . 
$262.40  per  month,  aggregating  the  sum  of 
$7,423.81,  with  interest  on  each  of  the 
monthly  bills  rendered,  the  itemized  account 
of  which  was  attached  to  the  bill.  The 
answer,  after  denying  that  the  plaintiff 
furnished  said  light  at  the  special  instance 
and  request  of  the  defendant,  and  alleging 
that  such  service  was  voluntary  on  the  part 
of  plaintiff,  against  the  objection  of  defend- 
ant, pleaded  in  bar  of  the  action  that,  on 
the  14th  day  of  July,  1904,  the  plaintiff, 
in  the  United  States  circuit  court  for  the 
district  of  Kansas,  instituted  against  it  an 
action  to  obtain  judgment  for  the  electric- 
light  service  aforesaid,  as  also  for 'moneys 
alleged  to  be  due  the  plaintiff  for  hydrant 
rental  in  said  city,  and  that  in  said  action 
the  plaintiff  recovered  judgment  for  the 
simi  of  $8,301.77,  which  it  pleads  as  an  ad- 
judication of  the  controversy  in  question. 
The  defendant  filed  with  the  answer  the 
record,  pleadings,  proceedings,  etc.,  in  said 
original  suit  as  a  part  of  the  answer,  to 
which  reference  is  made,  from  which  it  ap- 
pears that  the  first  twelve  counts  of  the  orig- 
inal petition  were  based  upon  the  written 
contract  between  the  plaintiff^s  assignor  and 
the  defendant  city  for  electric  lights  fur- 
nished to  the  defendant,  covering  the  same 
monthly  items  sued  for  in  the  present  ac- 
tion. Other  counts  in  the  original  petition 
were  for  extra  lighting  service  alleged  to 
have  been  furnished  by  the  plaintiff  to  the 
defendant.  The  other  counts  of  the  peti- 
tion were  for  water  furnished  by  the  plain- 
tiff's assignor  to  the  city  under  written  con- 
tract, amounting  to  $7,540,  for  which  judg- 
ment was  prayed,  with  interest.  It  seems 
from  the  verdict  returned  therein  that  the 
jury  found  the  issues  for  the  plaintiff  on 
the  counts  for  hydrant  rental  alone.  As 
to  the  extra  lighting  service  sued  for,  the 
court  directed  a  verdict  for  the  defendant, 
on  the  ground  that  no  evidence  was  ad? 
duced  in  support  thereof.  The  charge  of 
the  court  to  the  jury  in  said  first  action, 
which  is  presented  as  a  part  of  the  defend- 
ant's answer,  explicitly  required  that  to 
warrant  a  verdict  for  the  plaintiff  on  ac- 
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G.  Steam  Packet  Co.  v.  Sickles,  24  How. 
333,  16  L.  ed.  650,  which  waa  a  much 
stronger  case  for  the  defendant  than  the 
one  at  bar,  the  court  said:  "It  is  not  be- 
lieved that  there  are  any  cases  going  to  the 
extent  that,  because  in  the  prior  action  a 
different  question  from  that  actually  de- 
termined might  have  arisen  and  been  liti- 
gated, therefore  such  possible  question  is 
to  be  considered  as  excluded  from  consid- 
eration in  a  second  action  between  the 
same  parties  on  a  different  demand,  al- 
though loose  remarks  looking  in  that  direc- 
tion may  be  found  in  some  opinions.  On 
principle,  a  point  not  in  litigation  in  one 
action  cannot  be  received  as  conclusively 
settled  in  any  subsequent  action  upon  a 
different  cause  because  it  might  have  been 
determined  in  the  first  action." 

It  is  the  identity  and  the  legal  quality  of 
the  subject  of  the  two  actions,  as  well  as 
the  identity  of  parties,  which  create  the 
estoppel.  It  may  not  depend  so  much 
upon  the  identity  of  the  thing  sued  for, 
"but  rather  from  the  want  of  identity  in 
the  issues  involved  in  the  two  actions." 
This  is  aptly  illustrated  by  the  case  of 
Buttrick  v.  Holden,  8  Cush.  233.  The  ac- 
tion was  for  breach  of  contract  to  convey 
land.  The  defendant,  inter  alia,  interposed 
the  defense  that  theretofore  the  plaintiff 
brought  bill  in  equity,  based  on  the  con- 
tract, for  a  specific  performance,  in  which 
the  rights  of  the  parties  in  the  premises 
were  tried  out,  and  the  bill  was  dismissed. 
It  is  true  there  were  other  parties  to  that 
suit,  but  Chief  Justice  Shaw  hit  the  mark 
by  saying:  "A  judgment  for  the  defendants 
in  that  suit  does  not  tend  to  negative  the 
defendant's  breach  of  contract,  on  which 
this  action  at  law  is  brought." 

The  rule  as  expressed  by  Bigelow  on  Es- 
toppel, p.  75,  is  as  follows:  "The  peculiarity 
of  the  plea  of  former  judgment  consists  in 
the  fact  that  it  shows  that  a  certain  claim 
or  demand  has  already  been  tried  and  de- 
termined. To  this  end  it  must  be  shown 
that  there  is  identity  between  the  present 
and  the  previous  cause  of  action.  The  ques- 
tion then  to  be  decided  is  whether  the  two 
causes  of  action  are  the  same.  If  they  are 
not  identical,  the  defense  is  not  good." 

In  McCall  v.  Jones,  72  Ala.  371,  the  court 
said:  "The  rule  of  rc«  judicata  or  former 
recovery  is  confined  to  those  causes  where 
the  parties  to  the  two  suits  are  the  same, 
the  identical  point  is  directly  in  issue,  and 
the  judgment  has  been  rendered  in  the  first 
suit  on  that  point." 

Jn  his  work  on  Judgments  (volume  1, 
§  259),  Freeman  says:  "The  best  and  most 
invariable  test  as  to  whether  a  former  judg- 
ment is  a  bar  is  to  inquire  whether  the 
same  evidence  will  sustain  both  the  present 
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and  the  former  action.  If  this  Identity  of 
evidence  is  found,  it  will  make  no  difference 
that  the  form  of  the  two  actions  is  not  the 
same.  .  .  .  Whatever  be  the  form  of 
action,  the  issue  is  deemed  the  same  when- 
ever it  may,  in  both  actions,  be  supported 
by  substantiaUy  the  same  evidence.  If  so 
supported,  a  judgment  in  one  action  is  con- 
clusive upon  the  same  issue  in  any  other 
suit,  though  the  cause  of  action  is  differ- 
ent. ...  On  the  other  hand,  if  differ- 
ent proofs  are  required  to  sustain  two  ac- 
tions, a  judgment  in  one  of  them  is  no  bar 
to  the  other.  If  the  evidence  in  a  second 
suit  between  the  same  parties  is  sufficient 
to  entitle  plaintiff  to  a  recovery,  his  right 
cannot  be  defeated  by  showing  any  Judg- 
ment against  him  in  any  action  where  the 
evidence  in  the  present  suit  could  not,  if  of- 
fered, have  altered  the  result." 

To  the  same  effect  is  the  text  in  2  Black 
on  Judgments,  §  726.  See  also  Taylor  v. 
Castle,  42  Cal.  372. 

In  the  former  action  between  these  par- 
ties, the  special  written  contract  declared 
on  having  been  admitted  by  the  answer,  it 
was  only  necessary  for  the  plaintiff  to  show 
a  substantial  compliance  with  its  require- 
ments respecting  the  lights,  and  the  fail- 
ure of  the  defendant  to  pay  therefor.  Aa 
the  contract  fixed  the  amount  of  recovery, 
no  proof  was  necessary  as  to  the  value  of 
the  material  and  services  rendered;  and  no 
such  evidence  would  have  been  admissible 
under  the  pleadings.  Whereas,  under  the 
petition  in  the  present  action  the  plaintiff  is 
required  to  go  into  the  question  as  to  the 
character  of  the  material,  the  extent  of 
the  services  rendered,  the  reasonable  value 
thereof,  and  the  enjoyment  of  the  lights  by 
the  defendant.  The  only  office  the  special 
contract  might  perform  in  this  action  would 
be  to  limit  the  amount  of  recovery. 

The  case  of  Franklin  v.  Matoa  Gold  Min. 
Co.  recently  decided  by  this  court,  16  L.R.A. 
(N.S.)  381,  86  C.  C.  A.  145,  158  Fed.  941, 
presents  an  apt  illustration  of  the  rule  of 
law  in  question.  The  action  was  predicated 
of  a  verbal  contract  for  the  delivery  of 
certain  bonds  of  ihe  company  for  profes- 
sional services  rendered.  The  plea  inter- 
posed by  the  defendant  was  that  the  con- 
tract was  not  in  writing,  and  was,  there- 
fore, within  the  statute  of  frauds.  This 
defense  was  sustained.  But  it  was  held 
that  the  plaintiff  was  entitled  to  maintain 
action  quantum  meruit.  No  question  could 
successfully  arise  in  such  second  action  that 
the  former  judgment  was  res  judicata.  Not- 
withstanding the  lights  furnished  by  this 
plaintiff  may  not  have  been  such  as  the  con- 
tract called  for,  it  would  offend  the  common- 
sense  of  justice  that  the  city  should  use 
^  and  enjoy  what  was  furnished  without  pay- 
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ing  tlie  reasonable  value  thereof,  not  ex- 
ceeding the  contract  price. 

If  there  be  any  uncertainty  as  to  whether 
the  recovery  had  by  the  plaintiff  in  the 
former  suit  embraced  the  items  of  the  ac- 
count sued  on  in  the  present  action,  resort 
may  be  had  both  to  the  record  and  extrinsic 
evidence,  "showing  the  precise  point  in- 
volved and  determined."  Russell  v.  Place, 
W  I'.  S.  606,  24  L.  ed.  214. 

It  results  that  the  judgment  of  the  Cir- 
cuit Court  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial. 

Petition  for  rehearing  denied. 


KANSAS  SUPREME  COURT. 

CITY  OF  EMPORIA,  Plff.  in  Err., 

V. 

WILLIAM  JUENGLINQ. 

(—  Kan.  — ,  96  Pac.  860.) 

Highway  —  negllsrence  —  standing    on 
wagon. 

1.  It  is  not  per  se  negligence  for  a  man 


sixty-eight  years  old  to  stand  up  while  rid- 
ing on  a  dray  in  a  city  street. 
Jury  —  view  —  oath  of  officer. 

2.  An  additional  oath  need  not  be  admin- 
istered to  the  officer  in  charge  of  the  jury 
sent  to  view  the  locus  in  quo,  unless  re- 
quired by  statute. 

Same  —  tenant. 

3.  Failure  to  appoint  a  person  to  show  to 
the  jury  the  place  they  are  sent  to  view  is 
unimportant  if  they  find  and  inspect  the 
right  place. 

Same  —  misconduct. 

4.  A  new  trial  will  not  be  granted  for 
misconduct  of  a  jury  sent  to  view  the  locu$ 
in  quo  in  talking .  with  strangers,  taking 
measurements,  and  examining  the  earth,  if 
no  substantial  prejudice  could  have  resulted 
therefrom. 

(July  3,   1908.) 

ERROR  to  the  District  Court  for  Lyon 
County  to  review  a  judgment  in  plain- 
tiffs favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 
The  facts  are  stated  in  the  opinicx). 


Case  Note.  —  Standing    on    driven    ve- 
hicle  as  negligence. 

One  is  not  chargeable  with  contributory 
negligence  by  reason  of  the  fact  that  he  was 
standing  up  in  a  vehicle  which,  upon  ap- 
proaching a  crossing,  was  signaled  by  a 
brakeman  to  pass  through  a  gap  in  a  freight 
train,  and,  as  the  driver  reached  a  parallel 
track,  in  order  to  avoid  being  struck  by  an 
approaching  train,  which  was  concealed  from 
his  view  hj  the  freight  train,  started  his 
horses  so  violently  forward  as  to  throw  the 
plaintiff  to  the  ground  and  injure  him. 
Bryant  v.  International  k  G.  N.  R.  Co. 
19  Tex.  Civ.  App.  88,  46  S.  W.  82. 

And  this  is  true  even  though  the  negli- 
gence of  the  defendant  in  thus  creating  an 
appearance  of  danger  may  have  caused  the 
plaintiff  to  stand  up  in  the  vehicle,  as,  in 
that  event,  his  act  would  not  be  negligent, 
or  preclude  a  recovery,  although  it  may 
have  contributed  to  his  injury.     Ibid. 

Upon  a  second  appeal  of  this  case  (see 
[Tex.  Civ.  App.l  54  S.  W.  364),  the  former 
decision  was  followed;  it  being  held  by  the 
court  that,  even  though  the  plaintiff  was 
standing '  or  stooping,  instead  of  sitting 
down,  as  were  the  other  occupants  of  the 
wagon,  he  still  was  free  from  contributory 
negligence.  The  court  observed  that  "it  is 
not  contended  that  there  was  any  negligence 
on  the  part  of  those  in  the  wagon  in  under- 
taking to  cross  as  they  did  upon  the  in- 
vitation of  the  brakeman,  and  we  are  un- 
aWe  to  find  anything  in  the  evidence  which 
would  authorize  the  conclusion  that  stand- 
ing in  the  wagon  was,  either  of  itself,  or 
in  the  light  of  the  other  facts,  contributory 
negligence,  under  the  settled  rules  of  law 
applicable  to  such  a  situation.  If  .  .  . 
{plaintiff]  was  standing  when  they  under- 
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took  to  cross,  the  invitation  of  the  brake- 
man  had  disarmed  him  of  all  apprehension, 
and  the  negligence  of  the  company  found 
him  in  that  position,  and  he  was  not  to 
blame.  If  the  standing  position  was  as- 
sumed as  the  result  of  the  alarm,  his  act, 
however  unwise,  cannot  avail  the  .  .  . 
[defendant]  to  defeat  his  action." 

It  was  held  in  Magee  v.  West  End  Street 
R.  Co.  151  Mass.  240,  23  N.  £.  1102,  that 
it  could  not  be  said,  as  a  matter  of  law, 
that  a  fireman  was  not  in  the  exercise  of 
due  care  where,  not  having  time  to  dress 
completely  before  starting  for  a  fire,  he  pro- 
ceeded to  do  so  while  riding  upon  a  rapidly 
driven  ladder  truck,  and,  te  steady  himself 
and  prevent  his  falling  off  wliile  so  doing,  he 
stood  with  one  foot  upon  the  running  board 
and  with  the  other  leg  over  the  side  piece 
of  the  outside  ladder  on  the  top  tier,  in- 
serting it  between  the  rounds  of  that  ladder, 
and,  while  the  truck  was  being  driven 
sharply  around  a  corner,  the  forward  end 
of  the  ladders  struck  a  street  car,  and  they 
were  pushed  back  upon  the  truck  with  such 
force  as  to  cut  off  his  leg  at  the  knee. 

So,  it  is  not  contributory  negligence,  as  a 
matter  of  law,  for  a  fireman  riding  to  a 
fire  on  a  hose  wagon  to  stand  up  while  put- 
ting on  his  coat,  which  he  did  not  have 
time  to  do  before  starting  for  the  fire, 
the  firemen  being  allowed  to  dress  them- 
selves 'on  the  way  in  order  to  avoid  getting 
wet,  and  to  be  in  readiness  for  service  upon 
arriving  at  the  fire.  Birmingham  R.  k 
Electric  Co.  v.  Baker,  126  Ala.  135,  38  So. 
87. 

As  to  the  general  question  of  contribu- 
tory negligence  of  one  injured  by  defects 
in  highways,  see  subject  note  to  James  v. 
Wellston  Twp.  13  L.RJl.(N.S.)  1267. 
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Messrs.  J.  Harvey  Frith  and  W.  W. 
Parker,  for  plaintiff  in  error: 

The  person  in  whose  charge  the  jury  was 
should  have  been  sworn. 

12  Am.  &  Eng.  Enc.  Law,  p.  31. 

The  jury,  when  making  the  view,  at- 
tempted to  make  additional  evidence. 

12  Am.  &  Eng.  Enc.  Law,  p.  369. 

Messrs.  R.  M.  Hamer  and  W.  G.  Har- 
ris, for  defendant  in  error: 
'It  was  unijecessary  to  appoint  a  person 
to  accompany  the  jury. 

Coughlen  v.  Chicago,  I.  &  K,  R.  Co.  36 
Kan.  423,  13  Pac.  813. 

The  irregularities  do  not  show  prejudice 
which  is  necessary  to  avoid  the  verdict.  * 

State  v.  O'Connor,  6  Kan.  App.  770,  60 
Pac.  949;  Gleason  v.  Strauss,  6  Kan.  App. 
80,  48  Pac.  881;  State  v.  Dickson,  6  Kan. 
220;   12  Enc.  PL  &  Pr.  pp.  560,  661,  662. 

Per   Curiam: 

William  Juengling  was  injured  by  fall- 
ing from  a  dray,  on  which  he  was  riding, 
in  a  street  of  Emporia.  He  brought  ac- 
tion against  the  city  for  damages,  claiming 
that  his  fall  was  occasioned  by  a  wheel 
striking  the  cover  of  a  manhole,  which  had 
been  negligently  permitted  to  project  about 
8  inches  above  the  level  of  the  highway. 
He  recovered  judgment,  and  the  defendant 
prosecutes  error. 

It  is  contended  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  city, 
but  the  argument  in  support  of  this  con- 
tention goes  rather  to  the  credibility  of  the 
testimony  given  by  one  of  the  plaintiff's 
witnesses.  What  the  actual  condition  of 
the  street  was,  and  whether  the  city  was 
negligent  in  permitting  such  condition  to 
exist,  were  fair  matters  for  the  determina- 
tion of  the  jury.  The  plaintiff,  at  the 
time  of  the  accident,  was  standing  up  in 
the  dray;  and  it  is  urged  that  this  fact 
constituted  contributory  negligence  on  his 
part,  especially  in  view  of  his  age,  sixty- 
eight  years.  It  cannot  be  said,  as  a  mat- 
ter of  law,  however,  that  it  is  negligence 
for  one  to  stand  up  while  riding  upon  a 
dray  in  a  city  street. 

The  jury  were  allowed  to  view  the  place 
of  the  accident.  Objections  are  made  in  this 
connection  upon  the  following  grounds: 
That  the  officer  placed  in  charge  of  the 
the  jury  was  not  sworn,  that  no  person  was 
appointed  to  show  the  jury  the  place,  and 
that  some  of  the  jurymen  were  guilty  of 
misconduct  during  the  view.  To  these  in 
turn  it  may  be  said:  The  statute  (Gen. 
Stat.  1901,  §  4724)  does  not  require  any 
additional  oath  to  be  administered  to  the 
officer  selected  to  have  charge  of  a  jury  un- 
der such  circumstances.  The  only  pur- 
pose of  having  some  other  person  accom- 
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pany  the  jury  is  that  he  may  show  them 
the  place  to  be  viewed;  and.  as  they  found 
and  inspected  the  right  place,  the  amission 
was  necessarily  unimportant.     Coughlen    ▼. 
Chicago,  I.  &  K.  R.  Co.  36  Kan.  422,    13 
Pac.  813.    The  specifications  of  misconduct 
are  that  some  of  the  jurors  talked  with  »n 
outsider   about  which   way  the   sewer    ran, 
that  one  made  measurements  at  the  man- 
hole, and  that  another  dug  into  the  earth 
near  it  with  a,  knife,  and  said  that  he  had 
struck  gravel,  or  rock,  or  something.     It  is 
apparent     that     no     substantial     prejudice 
could  have  resulted  from  any  of  these  mat- 
ters, and   therefore  there   was  no  occasion 
for  granting  a  new  trial.     12   Enc.   PI.    A 
Pr.  p.  650;   Indianapolis  v.  Scott,  72   Ind.  * 
196,   205;    and   Hardin   v.    State,    40    Tex. 
Crim.    Rep.    208,    221,    49    S.   W.    607,    are 
cases   where   more   serious   misconduct   has 
been   held    nonprejudicial.     In   the    former 
(an   action   for  damages   resulting  from    a 
defective    sidewalk)    a    juror,    without    au- 
thority,  examined   a   sleeper   at  the    place 
of    the    injury,    breaking    off    pieces     and 
thrusting  his  knife  into  it.     In  the  latter 
(a  murder  case)  one  juror  stepped  the  dis- 
tance  from   the   point   of   the   homicide   to 
the   place    from    which   a   witness   testified 
that  he  had  seen  it,  and  another  measured 
a  bullet  hole  in  a  neighborinit  walL 
The  judgment  is  affirmed. 

Petition  for  rehearing  denied. 


KANSAS  SUPREME  COURT. 

STATE  OF  KANSAS  EX  REL.  F.  8.  JACK- 
SON, Attorney  General, 

V. 

J.  H.  WILCOX. 

(—  Kan.  — ,  97  Pac.  372.) 

Mayor  —  forfeitnre  of  office  —  neglect  of 
duty. 

The  mayor  of  a  city,  who  sanctions  a 
system  of  imposing  fines  upon  places  where 
intoxicating  liquor  is  illegally  sold,  as  a 
method  of  obtaining  public  revenue  on  the 
traffic,  and  who  fails  to  make  a  bona  fide 
attempt  to  enforce  the  law  against,  them,  or 
inform  the  prosecuting  attorney  of  known 
violations  of  the  law,  forfeits  his  office. 

(July  3,  1908.) 


Note.  —  The  above  decision  seems  to  be 
one  of  first  impression  upon  the  removal  of 
municipal  officers  for  sanctioning  or  enfor- 
cing a  system  of  fines  as  a  substitute  for 
closing  disorderly  houses,  such  as  houses  of 
ill  fame,  or  houses  where  gambling  is  per- 
mitted or  intoxicating  liquors  sold  in  viola- 
tion of  law,  as  an  extensive  search  has 
failed  to  disclose  any  other  case  in  which 
that  question  was  passed  upon. 
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APPLICATION  for  a  writ  of  quo  warranto 
to  oust  respondent  from  the  office  of 
mayor  of  CofTeyville  for  neglect  of  official 
duty.    Granted. 

The  facts  are  stated  in  the  opinion. 
Messrs.    F.    S.    Jackson,   Attorney  Gen- 
eral,  Jolin    S.   Dawson,   and  Chr.rles  D. 
Shakers  for  plaintiff. 
Mr.  J.  P.  Rossiter  for  'defendant 

Per   Curiam: 

This  was  an  action  brought  by  the  attor- 
ney «r<enpra],  in  the  name  of  the  state,  to  oust 
J.  H.  Wilcox  from  the  office  of  mayor  of 
CofTeyville  for  failure  and  neglect  of  official 
duty  in  the  enforcement  of  the  law  relating 
to  the  sale  of  intoxicating  liquors  and  the 
keeping  of  gambling  houses.  It  was  alleged 
that  he  had  failed  and  neglected  to  notify 
th-"  county  attorney  of  violations  of  the  pro- 
hibitory liquor  law,  or  to  furnish  the  names 
of  witnesses  by  whom  such  violations  could 
be  proven,  and  that,  in  co-operation  with  oth- 
er officers  of  the  city,  he  had  purposely  as- 
sisted in  imposing  and  collecting  license 
taxes  on  the  business  of  illegally  selling  and 
keeping  for  sale  intoxicating  liquors  within 
the  city  under  the  pretense  of  imposing  fines. 
In  his  answer  the  defendant  denied  all  of  the 
charges  made  by  the  attorney  general.  Much 
testimony  has  been  taken  in  the  case,  which 
shows  that,  during  the  term  of  Mayor  Wil- 
cox, and  until  about  the  time  this  proceeding 
was  brought,  saloons  and  joints  where  intoxi- 
cating liquors  were  unlawfully  sold  were  in 
open  operation  in  the  city.  There  is  some 
conflict  in  the  testimony;  but,  after  a  care- 
ful reading  and  consideration  of  the  same, 
we  are  satisfied  that  the  unlawful  traffic  in 
intoxicating  liquors  was  carried  on  with  the 
knowledge  and  consent  of  the  mayor  and  oth- 
er officers  of  the  city,  and  with  the  under- 
standing that,  upon  the  payment  of  pre- 
tended monthly  fines  of  fixed  amounts,  the 
joint  keepers  would  be  permitted  to  operate 
free  from  interference  by  the  city  officers. 
These  fines  were  regularly  collected  by  the 
ofiicers  of  the  city  and  paid  into  the  city 
treasury,  and,  until  shortly  before  the  com- 
mencement of  this  action,  the  joint  keepers 
were  given  the  immunity  and  protection 
which  the  payments  were  intended  to  secure 
them.  The  mayor  appears  to  have  proceeded 
on  the  theory  that  he  was  justified  in  follow- 
ing this  course  so  long  as  the  wide-open  pol- 
icy was  in  vogue  in  the  county. 

It  is  the  finding  of  the  court  that  the  de- 
fendant did  not  give  the  county  attorney  no- 
tice of  known  violations  of  the  law  prohibit- 
ing the  sale  of  intoxicating  liquors,  nor  make 
a  bona  fide  attempt  to  enforce  the  law,  as  his 
duty  and  the  obligations  of  the  law  required; 
that    the    system    of    imposing    fines    was 


enue  for  the  city  from  the  traffic;  and,  fur- 
ther, that  it  was  carried  on  with  the  sanction 
and  concurrence  of  the  defendant.  The  find- 
ing and  decision  is  that  he  has  forfeited  the 
office  of  mayor  of  Cofl'eyville,  and  a  judgment 
of  ouster  will  be  rendered  in  accordance  with 
the  prayer  of  the  plaintiff's  petition. 

Petition  for  rehearing  denied  September 
23,  1908. 


KENTUCKY  COURT  OF  APPEAIjS. 

NETTIE  MAY  REED  et  al.,  Appts., 

V. 

HENRY  FORD. 
(—  Ky.  — ,  112  S.  W.  600.) 

Negligence— assanlt— proximate   cause. 

1.  The  assault  by  an  intoxicated  person 
upon,  and  his  use  of  abusive  language 
toward,  another  in  a  house  where  he  is 
not  shown  to  be  a  trespasser,  gives  no 
right  of  action  against  him  to  a  pregnant 
woman  in  the  house,  not  related  to  the 
person  assaulted,  who  is  out  of  sight  al- 
though within  hearing  of  the  assault,  and 
whose  presence  is  not  known  to  the  assail- 
ant, for  injuries  resulting  to  her  from 
fright  causing  mental  pain  and  agony,  ill- 
ness, threatened  miscarriage,  and  possibly 
permanent  impairment  of  health,  since,  not 
knowing  of  her  presence,  the  assailant  can- 
not reasonably  have  anticipated  injury  to 
her  from  his  conduct. 

Damages  —  assault  —  fright. 

2.  Damages  for  mental  pain  and  anguish, 
illness,  threatened  miscarriage,  and  possi- 
bly permanent  injuries, .  due  to  fright  re- 
sulting from  an  assault  committed  by  a 
stranger  in  the  hearing  of  a  pregnant 
woman,  are  too  remote  to  form  a  basis  of 
action  on  her  behalf  against  the  assailant. 

(September  26,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Barren  County 
dismissing  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Duff  &  Hutcherson  for  appel- 
lants. 

Messrs.  Balrd  &  Richardson,  for  ap- 
pellee : 

Fright  and  fear  of  appellant,  and  the 
threatened  miscarriage  resulting  therefrom, 
are  not  sufficient  to  constitute  a  cause  of 
action. 

Phillips  v.  Dickerson,  86  III.  11,  28  Am. 


Note.  —  As  to  right  to  recover  for  physi- 
cal injury  resulting  from  fright  caused  by 
a  wrongful  act,  see  note  to  Huston  v.  Free- 
adopted  as  a  means  of  obtaining  public  rev-    mansburg,  3  L.R.A.(N.S.)    49, 
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Rep.  609;  Fent  t.  Toledo,  P.  &  W.  R.  Co. 
69  111.  349,  14  Am.  Rep.  13;  Deny  v.  Flit- 
ner,  118  Mass.  131;  Hoag  v.  Lake  Shore  & 
M.  S.  R.  Co.  86  Pa.  293,  27  Am.  Rep.  653 ; 
Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott,  20 
L.R.A.  582,  6  C.  C.  A.  349,  12  U.  S.  App. 
381,  55  Fed.  960;  Keyes  v.  Minneapolis  & 
St.  L.  R.  Co.  36  Minn.  290,  30  N.  W.  888; 
Braum  v.  Craven,  175  III.  401,  42  L.R.A.  199, 
51  N.  E.  657;  Reed  v.  Maley,  115  Ky.  816, 
62  L.R.A.  900,  74  S.  W.  1079,  2  A.  &  E.  Ann. 
Cas.  453;  Morse  v.  Chesapeake  &  0.  R.  Co. 
117  Ky.  11,  77  S.  W.  361;  1  Jaggard,  Torts, 
p.  371;  Pullman  Palace  Car  Co.  v.  Trimble, 
8  Tex.  Civ.  App.  335,  28  S.  W.  96;  Stiv- 
ers  V.  Baker,  87  Ky.  508,  9  S.  W.  491. 

Settle,  J.,  delivered  the  opinion  of  thn 
court : 

A]',  "xnts  complain  of  a  judgment  of  the 
Barren  circuit  court  sustaining  a  demurrer 
to  their  petition,  as  amended,  and  dismissing 
the  action.  The  appeal,  therefore,  presents 
for  our  consideration  but  one  question,  viz.  : 
Do  the  facts  alleged  in  the  petition  state  a 
cause  of  action: 

The  original  petition  is  as  follows :  "The 
plaintiffs,  Nettie  May  Reed  and  her  husband, 
I.  W.  Reed,  state  that,  during  the  month  of 
September,  1907,  the  defendant,  Harry  Ford, 
came  to  their  house  in  Glasgow,  Kentucky, 
during  the  darkness  of  the  night,  in  a  drunk- 
en condition,  and,  in  front  of  the  rooms  in 
which  they  resided,  and  in  the.  hearing  of  the 
plaintiffs,  assaulted  one  James  D.  McConnell, 
who  occupied  a  room  near  them,  and  then 
and  there  in  a  loud  and  boisterous  manner 
cursed  and  abused  said  McConnell  and 
threatened  to  kill  him;  that  the  defendant 
remained  in  front  of  this  said  room  for  a 
half  hour  or  longer,  and  continued  to  curse 
and  abuse  said  McConnell,  and  to  threaten 
to  take  his  life,  who  was  perfectly  defense- 
less and  unable  to  resist  him.  The  plaintiffs 
state  that  the  plaintiff  Nettie  May  Reed  was, 
at  the  time,  pregnant  with  child;  that  she 
was  greatly  alarmed  and  frightened  at  the 
action  of  the  defendant  as  aforesaid,  so  much 
so  that  she  was  compelled  to  take  her  bed 
and  remain  there  ten  days;  that  her  nerv- 
ous system  was  greatly  shocked;  that  she 
has  since  been  threatened  with  a  miscarriage 
in  consequence  of  the  fright  received  by  her ; 
that  she  has  suffered  great  mental  agony 
and  physical  pain  from  said  fright;  and  that 
her  health  has  been  greatly,  and,  as  they  fear 
and  believe,  permanently,  impaired  as  the 
result  of  the  fright  aforesaid." 

The  following  are  the  averments  of  the 
amended  petition:  "Amending  their  peti- 
tion herein,  the  plaintiffs  state  that  the  as- 
sault on  James  D.  McConnell  took  place  in 
19  L.R,A.(N.S.) 


the  hall  immediately  in  front  of  the  room 
occupied  by  the  plaintiffs  at  the  time,  and 
within  3  or  4  feet  from  the  plaintiff  Nettie 
May  Reed ;  that  the  plaintiff  Nettie  May  was 
made  violently  sick  by  the  fright  which  she 
received;  that  she  was  compelled  to  and  did 
take  her  bed  for  at  least  ten  days,  as  the 
result  of  said  fright;  and  they  state  that 
her  health  has  been  greatly  impaired,  and 
they  fear  permanently  destroyed,  as  the  re- 
sult of  the  fright  aforesaid;  and  they  fur- 
ther state  she  sustained  physical  injuries  in 
consequence  of  the  fright  aforesaid,  and  has 
been  and  was  damaged,  as  set  out  in  the  orig- 
inal petition  herein,  in  the  sum  of  $500, 
which  injuries  are  and  were  the  direct  and 
proximate  result  of  the  fright  complained  of 
by  her  in  said  original  petition.'* 

A  careful  analysis  of  the  language  of  tlie 
petition  and  amendment  will  demonstrate 
that  the  sole  ground  of  recovery  alleged  is 
that  injury  and  damage  resulted  to  the  ap- 
pellant Nettie  May  Reed  from  fright  superin- 
duced by  the  conduct  of  appellee  in  commit- 
ting an  assault  upon,  and  using  in  her  hear- 
ing and  within  a  few  feet  of  her  profane 
and  abusive  language  toward,  a  third  per- 
son, one  James  D.  McConnell;  that  the 
fright  given  her  by  the  misconduct  of  ap- 
pellee toward  McConnell  caused  her  great 
physical  and  mental  suffering,  made  her  ill 
for  ten  days,  nearly  produced  a  miscarriage, 
and  perhaps  permanently  impaired  her 
health.  While  it  is  alleged  in  the  petition 
that  appellee's  assault  upon  and  abuse  of  Mc- 
Connell occurred  in  her  house  at  night, 
where  he  had  gone  in  a  drunken  condition, 
these  facts  did  not  necessarily  make  him  a 
trespasser  as  to  the  person  or  premises  of 
Mrs.  Reed.  It  is  alleged  that  McConnell 
occupied  a  room  in  the  same  house  near  hers, 
and  not  alleged  that  appellee  did  not  lawful- 
ly enter  the  house.  He  mAy  have  gone  there 
upon  McConnell's  invitation,  or  to  see  him 
on  a  business  matter,  and  for  some  reason, 
whether  with  or  without  provocation,  bo- 
came  angry  with  and  abusive  toward  him 
after  entering  the  house. 

It  will  be  .observed  that  neither  the  orig- 
inal nor  amended  petition  alleges  that  appel- 
lee, at  the  time  of  his  assault  upon  or  abuse 
of  McConnell,  was  seen  by  Mrs.  Reed;  that 
he  saw  her,  knew  she  was  in  hearing,  or  in 
a  room  near  him,  or  that  she  was  then  an 
occupant  of  a  room  in  the  house;  nor  does 
either  aver  that  the  door  to  the  room  she 
was  occupying  was  open,  thereby  affording 
appellee  an  opportunity  to  discover  her  pres- 
ence therein.  It  is  also  true  that  the  peti- 
tion does  not  charge  that  appellee  assaulted 
the  appellant  Nettie  May  Reed,  that  he  knew 
she  was  pregnant,  or  that  anything  said  or 
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di  ne  by  him  was  directed  to  or  at  her.  On 
the  coutranfr',  its  only  averments  on  that 
{H>int  are  to  the  effect  that  McConnell,  whr 
was  not  a  member  of  her  family  or  related 
to  her.  was  alone  the  subject  of  appelleels 
wrath  and  abuse.  It  is  patent  from  the  aver- 
ment:) of  the  petition,  as  amended,  that  ap- 
pellee committed  no  assault  upon  or  tres- 
pass against  the  appellant  Nettie  M.  Reed. 
The  pain  and  suffering  alleged  resulted  sole- 
ly from  fright,  and  were  unaccompanied  by 
any  physical  injury.  The  damages  sought 
to  be  recovered  are  too  remote  and  specula- 
tive. The  injury  is  more  sentimental  than 
substantial.  Being  easily  simulated  and 
hard  to  disprove,  there  is  no  standard  by 
wVich  it  can  be  justly,  or  even  approximate- 
ly, compensated.  As  said  by  this  court  in 
Reed  V.  Maley,  115  Ky.  816,  62  L.R.A.  900, 
74  S  W.  1079,  2  A.  &  E.  Ann.  Cas.  453,  a 
case  in  which  the  question  here  involved  was 
vonsidere<l:  "The  objection  to  a  recovery 
for  injury  occasioned  without  physical  im- 
pact is  the  difficulty  of  testing  the  state- 
ments of  the  alleged  sufferer,  the  remoteness 
of  the  damages,  and  the  metaphysical  char- 
acter of  the  injury  considered  apart  from 
physical  pain."  Chicago,  St.  P.  M.  &  O. 
R.  Co.  V.  Elliott,  20  L.R.A.  582,  6  C.  C.  A. 
347,  12  U.  S.  App.  381,  55  Fed.  960;  Keyes 
V.  Minneapolis  &  St.  L.  R.  Co.  36  Minn.  290, 
30  N.  \V.  888;  Morse  v.  Chesapeake  &  O.  R. 
Co.  117  Ky.  11,  77  S.  W.  361. 

It  is  equally  certain  that  no  right  of  re- 
covery can  be  asserted  in  this  case  upon  the 
ground  that  appellee's  assault  upon  or  abuse 
of  McConnell,  occurring  at  the  house  of  the 
appellant  Xcttie  M.  Reed  and  in  her  hearing, 
constituted  negligence  for  which  he  should 
be  made  to  respond  in  damages  for  the  al- 
leged injury  resulting  to  her.    It  seems  to  be 
well  settled  that  no  recovery  can  be  had  for 
injuries  resulting  from  mere  fright,  caused 
by  the  negligence  of  another,  when  no  imme- 
diate personal  injury  is   received.    Thomp. 
%.  §§  156,  157;  Mitchell  v.  Rochester  R. 
Co.  151  N.  Y.  107,  34  L.R.A.  781,  56  Am.  St. 
Rep.  604,  45  N.  E.  354;  Gulf  C.  &  S.  F.  R. 
Co.  V.  Hayter,  93  Tex.  239,  47  L.R.A.  325, 
77  Am.  St.  Rep.  860,  54  S.  W.  944.     More- 
over, under  the  facts  alleged,  negligence  can 
in  no  event  be  imputed  to  appellee  in  this 
<»*,  or  regarded   as  the   proximate   cause 
of  appellant's  injuries;  for,  not  seeing  appel- 
lant, being  unseen  by  her,  and  not  knowing 
of  her  presence  rn  the  adjacent  room,  it  can- 
not be  claimed  that  he  could  have  foreseen  or 
reasonably     anticipated     that    any     injury 
would  probably  result  to  her  from  his  as- 
sault upon  or  abuse  of  McConnell. 

Being  of  the  opinion  that  the  petition  fails 
to  state  a  cause  of  action,  the  judgment  sus- 
taininfr  the  demurrer  thereto  is  affirmed. 
ll^L.R.A.(N.S.) 
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NEW  ENGLAND  MUTUAL  LIFE  INSUR- 
AXCE  COMPANY,  Appt., 

V. 

ANNIE  SPRINGGATE. 
(—  Ky.  — ,  112  S.  W.  681.) 

Insurance  —  forfeiture  —  waiver. 

1.  Notification  of  a  policy  holder  by  an 
insurer  after  his  premium  note  is  overdue 
that,  unless  the  note  is  paid  a't  once,  it 
will  be  compelled  to  return  the  note,  wliich 
will  cancel  the  policy,  is  a  waiver  of  th?. 
forfeiture  for  nonpayment  of  the  note  when 
due;  and  the  insurer  cannot  thereafter  in 
sist  upon  the  forfeiture  upon  learning  thrit 
the  insured  was  in  a  dying  condition  when 
the  notification  was  mailed. 

Same  —  non  receipt. 

2.  That  a  letter  from  an  insurer  waiving 
a  forfeiture  for  nonpayment  of  a  premium 
note  is  not  received  or  read  by  the  insured 
before  his  death  does  not  destroy  its  effect 
as  a  waiver. 

On  Petition  for  Rehearing. 

Same  —  estoppel  —  authority. 

3.  An  insurance  company  is  estopped  to 
deny  the  eflTect  of  a  demand  by  its  general 
state  agent  for  payment  of  a  past-due  pre- 
mium note  as  a  waiver  of  the  forfeiture 
caused  by  such  nonpayment  although  the 
policy  provides  that  no  waiver  of  condi- 
tions shall  be  valid  unless  in  writing,  signed 
by  an  officer  of  the  company. 

(October  7,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  Meade  County 
in  plaintifir*s  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
life-insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  W.  Bullitt  and  Wil- 
liam  Marshall   Bullitt,    for   appellant: 

The  letter  of  the  insurance  agents  was 
not  an  unconditional  demand  for  payment 
of  the  past-due  premium  note,  and  there- 
fore was  not  a  waiver  of  the  forfeiture 
which  had  already  lapsed  the  policy. 

Walls  V.  Home  Ins.  Co.  114  Ky.  611,  102 
Am.  St.  Rep.  298,  71  S.  W.  060;  Moreland 
V.  Union  Cent.  L.  Ins.  Co.  104  Ky.  129,  46 
S.  W.  616;  Union  Cent.  L.  Ins.  Co.  v.  Duvall, 
20  Ky.  L.  Rep.  441,  46  S.  W.  618;   Union 


Note.  —  The  question  whether  the  un- 
successful attempt  of  an  insurance  com- 
pany to  collect  an  overdue  premium,  or 
note  given  therefor,  will  be  deemed  a  waiver 
of  a  provision  in  the  policy  avoiding  the 
same  for  the  nonpayment  of  the  premium, 
will  be  found  di»cus.s<»d  in  the  case  note  to 
lies  v.  Mutual  Reserve  L.  Ins.*  Co.  18  L.R.A. 
(N.S.)   902. 
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Cent.  L.  Ins.  Co.  v.  Spinks,  110  Ky.  261,  60 
L.R.A.  264,  83  S.  W.  616,  84  S.  W.  1160,  7 
A.  &  £.  Ann.  Cas.  013;  Manhattan  L.  Ins. 
Co.  V.  Pentecost,  105  Ky.  642,  40  S.  W.  425; 
Manhattan  L.  Ins.  Co.  v.  Savage,  23  Ky.  L. 
Rep.  484,  63  S.  W.  278;  Home  Ins.  Co.  v. 
Karn,  10  Ky.  L.  Rep.  273,  30  S.  W.  501; 
Crutchfield  v.  Union  Cent.  L.  Ins.  Co.  113 
Ky.  53,  67  S.  W.  67;  New  York  L.  Ins.  Co. 
V.  Warren  Deposit  Bank,  25  Ky.  L.  Rep. 
325,  75  8.  W.  234;  Fidelity  Mut.  L.  Ins.  Co. 
V.  Price,  117  Ky.  25,  77  S.  W.  384;  Manhat- 
tan L.  Ins.  Co.  V.  Myers,  100  Ky.  372,  60 
S.  W.  30. 

The  letter  was  not  received  until  after 
Springgate's  death,  and  therefore  could  not 
have  been  a  waiver. 

Home  Ins.  Co.  v.  Karn,  10  Ky.  L.  Rep. 
276,  30  S.  W.  501;  Bennecke  v.  Connecticut 
Mut.  L.  Ins.  Co.  105  U.  S.  350,  26  L.  ed. 
902. 

The  policy  itself  expressly  prohibited  the 
agents  from  making  such  a  waiver. 

Crutchfield  v.  Union  Cent.  L.  Ins.  Co. 
supra. 

Mr.  X.  McC.  Mercer,  with  Mr.  Claude 
Mercer,  for  appellee: 

The  general  agents  of  the  company  have 
power  to  waive  the  forfeiture  clause  in  the 
policy,  which  provided  for  the  forfeiture  of 
the  policy  upon  the  nonpayment  of  a  pre- 
mium note,  and  thereby  continue  it  in  ef- 
fect, notwithstanding  the  provision  of  the 
policy  that  agents  have  no  power  to  waive 
forfeitures. 

Mississippi  Valley  L.  Ins.  Co.  v.  Neyland, 
0  Bush,  430;  Hartford  Life  &  Annuity  Ins. 
Co.  V.  Hayden,  00  Ky.  30,  13  S.  W.  686; 
Phoenix  Ins.  Co.  v.  Spiers,  87  Ky.  285,  8 
S.  W.  453;  National  L.  Ins.  Co.  v.  Tweddell, 
22  Ky.  L.  Rep.  881,  58  S.  W.  600;  Connecti- 
cut Indemnity  Asso.  v.  Grogan,  21  Ky.  L.' 
Rep.  717,  62  S.  W.  060 ;  Mudd  v.  German  Ins. 
Co.  22  Ky.  L.  Rep.  308,  56  S.  W.  977; 
Washington  L.  Ins.  Co.  v.  Menefee,  107  Ky. 
244,  53  S.  W.  260;  Germania  L.  Ins.  Co.  v. 
Lauer,  123  Ky.  727,  07  S.  W.  363;  Hartford 
Ins.  Co.  V.  Haas,  87  Ky.  531,  2  L.R.A.  64,  9 
S.  W.  720;  Crutchfield  v.  Union  Cent.  L.^ns. 
Co.  113  Ky.  69,  67  S.  W.  67;  German-Amer- 
ican Ins.  Co.  V.  Yellow  Poplar  Lumber  Co. 
27  Ky.  L.  Rep.  106,  84  S.  W.  651;  Conti- 
nental Ins.  Co.  V.  Thomason,  27  Ky.  L.  Rep. 
160,  84  S.  W.  546. 

The  insurer  waived  its  right  to  enforce 
the  forfeiture  clause  by  demanding  the  pay- 
ment of  the  past-due  note  after  its  maturi- 
ty. 

Moreland  v.  Union  Cent.  L.  Ins.  Co.  104 
Ky.  120,  46  S.  W.  616;  Joyce,  Ins.  §§  1372, 
1370;  Union  Cent.  L.  Ins.  Co.  v.  Duvall,  20 
Ky.  L.  Rep.  441,  46  S.  W.  518;  Bane  v. 
Travelers'  Ins.  Co.  85  Ky.  677,  4  S.  W.  787; 
KcBhler  v.  Phoenix  Mut.  L,  Ins.  Co,  4  Ky. 
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L.  Rep.  903;  Rogers  v.  Farmers'  Mut.  Aid 
Asso.  106  Ky.  371,  50  S.  W.  543;  Moore 
V.  Continental  Ins.  Co.  107  Ky.  273,  53  S.  W. 
652;  Walls  V.  Home  Ins.  Co.  114  Ky.  611, 
102  Am.  St.  Rep.  298,  71  S.  W.  660;  Man- 
hattan L.  Ins.  Co.  V.  Myers,  100  Ky.  380, 
69  S.  W.  30;  Park  v.  Hilton,  21  Ky.  L. 
Rep.  1320,  54  S.  W.  949;  Home  Ins.  Co.  v. 
Mears,  105  Ky.  326,  40  S.  W.  31;  l^Ianhat- 
tan  L.  Ins.  Co.  v.  Pentecost,  105  Ky.  647, 
40  S.  W.  425;  Manhattan  L.  Ins.  Co.  v. 
Savage,  23  Ky.  L.  Rep.  487,  63  S.  W.  278; 
Fidelity  Mut.  L.  Ins.  Co.  v.  Price,  117  Ky. 
25,  77  S.  W.  384;  Crutchfield  v.  Union  Cent. 
L.  Ins.  Co.  supra. 

The  insured  died  after  the  demand  for 
the  payment  of  the  note  had  been  made, 
and  the  policy  was  undoubtedly  in  the  same 
force  and  efTect  as  though  the  note  had 
been  -paid  when  death  came. 

Kentucky  Life  &  Acci.  Ins.  Co.  v.  Kauf- 
man, 102  Ky.  6,  42  S.  W.  1104. 

Hobson,  J.  delivered  the  opinion  of  the 
court: 

On  April  7,  1005,  the  New  England  Life 
Insurance  Company  issued  to  John  C. 
Springgate  a  policy  insuring  his  life  in  the 
sum  of  $1,000,  payable  to  his  wife,  Annie 
Springgate,  the  annual  premium  being 
$37.70,  due  on  April  15th  of  each  year. 
The  first  annual  premium  was  paid.  When 
the  second  premium  fell  due  on  April  15. 
1006,  the  insured  paid  $10.70  in  cash  and 
executed  three  notes  for  $0  each,  due  in 
three,  six,  and  nine,  months.  He  paid  the 
first  two  of  the  notes,  but  failed  to  pay 
the  third  note,  due  January  15th.  The  pol- 
icy contained  this  proyision:  "In  case  any 
of  said  premiums  or  any  premium  note  or 
notes  given  for  the  said  premiums  are  not 
paid  when  due  and  payable,  this  policy 
and  all  payments  made  thereon  shall  there- 
upon become  forfeited  and  void,  except  as 
provided  by  the  statutes  of  the  common- 
wealth of  Massachusetts."  The  note  also 
contained  these  words:  "But  this  note,  if 
not  paid  at  maturity,  is  not  to  be  considered 
as  payment  of  said  premium,  and  said  pol- 
icy will  thereupon,  without  notice,  become 
forfeited  and  void,  except  as  provided  by 
the  statutes  of  Massachusetts.''  On  March 
'4,  1007,  Thomas  &  Kaye,  the  state  agents 
of  the  insurance  company  at  Louisville, 
mailed  to  the  insured  the  following  letter: 

Mr.  John  C.  Springgate, 

Guston,  Ky. 
My  Dear  Mr.  Springgate: — 

The  thirty  days'  grace  on  your  note  ex- 
pired February  15.  This  matter  must  re- 
ceive your  immediate  attention;  otherwise 
we  will  be  compelled  to  return  your  note, 
which  will  cancel  your  insurance.     Kindly 
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remit  to   na   by    return    mail   the   amount 
due,  $9.50.  Yours  very  truly, 

Thomas  &  Kaye, 
General   Agents. 

The  letter  reached  Springgate's  home  on 
March  5th,  but  he  was  then  unconscious, 
and  died  the  next  day  without  ever  know- 
ing of  the  existence  of  the  letter.  After 
his  death,  Annie  Springgate,  the  widow,  re- 
mitted to  the  -company  the  $9.50,  as 
requested  in  the  letter,  but  it  returned  the 
money  to  her  with  a  denial  of  any  liability 
upon  the  policy.  She  then  brought  this  suit 
against  the  company  to  recover  on  the  pol- 
icy. The  circuit  court  having  entered 
judgment  in  her  favor,  the  company  ap- 
peals, asking  a  reversal  on  the  following 
grounds:  "(1)  The  letter  of  the  insurance 
agents  was  not  an  unconditional  demand 
for  payment  of  the  past-due  premium  note, 
and  therefore  was  not  a  waiver  of  the  for- 
feiture which  had  already  lapsed  the  policy. 
(2)  The  letter  was  not  received  until ^ after 
Springgate's  death,  and  therefore  could  not 
hav«  been  a  waiver.  (3)  The  policy  itself 
expressly  prohibited  the  agents  from  mak- 
ing such  a  waiver."  These  objections  will 
be  considered  in  the  order  stated. 

1.  In  Moreland  v.  Union  Gent.  L.  Ins.  Co. 
IM  Ky.  131,  46  S.  W.  516,  the  insured  gave 
s  note  for  a  premium  which  matured  on 
January  29th.  He  failed  to  pay  the  note, 
and  in  March  the  company,  still  retaining 
the  note,  demanded  payment  of  it  from 
him,  and  then  sent  it  to  its  attorney  for 
collection  by  suit.  After  this  the  insured 
died  in  July,  and  suit  was  brought  upon  the 
policy.  After  stating  the  facts,  the  court 
thus  expressed  the  question  before  it;  "And 
the  question  is:  Can  the  company  insist  on 
payment  of  the  note,  and  at  the  same  time 
consistently  say  that  the  policy,  having 
been  forfeited  by  its  nonpayment,  remains 
forfeited?  Or  will  not  the  real  intention  of 
the  parties  be  effected  by  holding  that,  al- 
though the  policy  was  forfeited  by  this 
nonpayment,  yet,  as  the  retention  of  the 
note  and  demand  for  its  payment  after  ma- 
turity are  acta  inconsistent  with  an  inten- 
tion to  insist  on  a  continued  forfeiture, 
therefore  the  forfeiture  is  to  be  deemed 
waived?"  In  determining  the  question,  the 
court,  holding  the  company  liable,  quoted 
with  approval  the  following  from  2  Joyce 
on  Insurance,  §  1379:  "As  a  general  rule, 
if  the  company  has  treated  the  policy  as 
^alid,  and  has  sought  to  enforce  payment 
of  the  premium,  or  has,  otherwise,  with 
knowledge,  recognized,  by  its  own  acts  or 
deelaratidns  or  those  of  its  agents,  the 
policy  as  still  subsisting,  it  waives  thereby 
prior  forfeitures."  In  Moore  v.  Continental 
Ins.  Co.  107  Ky.  273,  63  S.  W.  662,  the 
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facts  were  substantially  the  same  as  in  the 
Moreland  Case;  the  only  difference  being 
that  a  longer  time  had  elapsed,  and  that 
the  insured  had  promised  the  attorneys  to 
pay  the  note.  The  same  result  was  reached 
as  in  the  former  case.  The  question  came 
up  again  in  Walls  v.  Home  Ins.  Co.  114  Ky. 
611,  102  Am.  St.  Rep.  298,  71  S.  W.  650, 
and  in  Union  Cent.  L.  Ins.  Co.  v.  Spinks, 
119  Ky.  261,  69  L.R.A.  264,  83  S.  W. 
616,  84  S.  W.  1160,  7  A.  &  E.  Ann. 
Cas.  913,  and  on  facts  much  the  same 
as  in  the  two  preceding  cases.  In  the 
latter  case  the  court  said:  "It  is  the 
well  settled  law  of  this  state  that,  if  an 
insurer  desires  to  avail  itself  of  conditions 
in  its  policy  to  declare  it  forfeited  for  the 
nonpayment  of  a  premium  note,  it  must  un- 
equivocally elect  to  so  treat  it,  and  in  fact 
then  and  thereafter  so  treat  it.  It  will  not 
be  allowed,  though,  to  claim  both  that  it  is 
not  bound  on  the  policy,  but  that  the  in- 
sured is  bound  to  pay  the  note.  Its  action 
must  be  consistent.  While  it  may  retain 
the  note  as  evidence  of  its  nonpayment,  it 
must  not  retain  it  or  treat  it  as  an  evidence 
of  that  much  indebtedness."  It  is  insisted 
that  these  cases  are  to  be  distinguished 
from  that  before  us  because  there  the  com- 
pany made  an  effort  to  collect  the  notes 
through  an  attorney,  a  bank,  or  an  agent, 
while  here  nothing  was  done  but  to  write 
the  letter  quoted.  But  this  difference  does 
not  to  go  to  the  root  of  the  matter,  or  affect 
the  principle  upon  which  the  decisions  rest. 
This  principle  is  that  the  company  must 
stand  on  the  forfeiture  if  it  wishes  to  have 
the  Ijenefit  of  it.  It  cannot  claim  the  for- 
feiture, and  insist  on  the  payment  of  the 
note.  Its  assertion  of  a  claim  on  the  note 
is  inconsistent  with  a  claim  that  the  policy 
is  forfeited;  for,  if  the  policy  is  forfeited, 
there  is  nothing  to  be  paid  on  it.  To  allow 
the  company  to  treat  the  policy  as  valid 
after  the  right  to  forfeit  it  has  accrued, 
and  insist  on  the  note  being  paid  as  long 
as  it  deems  this  to  its  interest,  and  then, 
when  it  learns  that  the  assured  is  sick  or 
dead,  to  rely  on  the  past  forfeiture,  which, 
at  the  time,  it  elected  to  waive,  would  be 
to  allow  it  to  take  inconsistent  positions. 
So  the  question  comes  to  this:  Did  the  com- 
pany, when  the  right  to  forfeit  the  policy 
accrued,  elect  to  forfeit  it  or  to  treat  it  as 
a  subsisting  obligation?  If  it  elected  then 
to  treat  the  policy  as  a  subsisting  obliga- 
tion, it  cannot,  when  subsequent  events 
make  it  to  its  interest  to  do  so,  withdraw 
the  election  it  then  made,  and  say  the  pol- 
icy was  forfeited.  It  is  not  a  question  of 
misleading  the  insured,  to  his  prejudice. 
It  is  not  material  whether  the  note  was 
sent  to  an  attorney,  a  bank,  or  an  agent  for 
collection.     These  things   may   be   evidence 
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of  the  company's  intention;  but  the  inten- 
tion may  be  shown  otherwise.  Forfeitures 
are  not  favored  in  law.  When  once  waived, 
Ihey  cannot  be  afterwards  insisted  on.  So 
in  each  case  the  question  is:  On  all  the 
facts,  did  the  company  forfeit  the  policy 
when  the  right  to  do  so  accrued?  The  let- 
ter in  question  plainly  told  the  assured  that 
the  note  must  be  paid  at  once;  "other- 
wise, we  will  be  compelled  to  return  your 
note,  which  will  cancel  your  insurance." 
This  was  in  effect  an  unequivocal  statement 
that  the  policy  was  not  then  canceled,  and 
would  not  be  if  the  note  was  paid.  If  the 
assured  had  remained  in  good  health,  and 
had  sent  the  money  to  the  company  when 
his  wife  sent  it  a  few  days  later,  manifest- 
ly there  could  have  been  no  forfeiture  of 
the  policy.  The  company  was  insisting  on 
the  payment  of  the  note.  It  treated  the 
policy  as  in  force,  and  took  the  risk  of 
the  assured  being  in  good  health.  It  can- 
not be  allowed  to  withdraw  the  election 
it  thus  made  when  it  subsequently  ascer- 
tained that  the  assured  was  then  sick,  and 
afterwards  died.  The  letter  shows  an  un- 
equivocal election  to  treat  the  policy  as  a 
subsisting  obligation.  The  wife,  when  she 
opened  and  read  it,  had  the  right  to  as- 
sume that,  if  she  paid  the  note  in  a  day  or 
so,  it  would  b^  all  right. 

2.  It  is  not  material  that  the  letter  was 
•  not  received  or  read  by  the  assured.  The 
case  does  not  turn  on  his  conduct,  but  on 
the  election  of  the  company  not  to  treat  the 
policy  as  forfeited.  This  precise  question 
was  presented  in  Union  Cent.  L.  Ins.  Co.  v. 
Duvall,  20  Ky.  L.  Rep.  441,  46  S.  W.  618. 
In  that  case,  after  the  note  was  due,  the 
company  wrote  the  assured  a  letter  similar 
to  that  in  this  case.  The  letter  was  di- 
rected to  Walton,  Kentucky.  He  had  left 
Walton,  and  gone  to  Gum  Sulphur.  It 
was  forwarded  to  him  at  Gum  Sulphur;  but 
did  not  reach  there  until  after  his  death. 
The  widow  sent  the  money,  and  the  com- 
pany returned  it  and  denied  liability. 
After  copying  at  considerable  length  from 
the  opinion  in  the  Moreland  Case,  the  court 
said:  "It  seems  to  us  upon  principle,  as  well 
as  authority,  that  the  appellant  in  the  case 
at  bar  had  elected  to  w^aive  the  forfeiture, 
and  insist  upon  the  payment  in  full  of  the 
note.  Moreover,  it  is  by  no  means  certain 
that  appellant  did  not  at  first  elect  to  ac- 
cept the  payment  sent  to  it  by  appellee, 
and  only  returned  same  because  it  had 
heard  of  the  death  or  sickness  of  the  in- 
sured. It  can  hardly  be  doubted  that  if 
appellant,  at  the  time  of  receiving  the  in- 
closure  from  appellee,  had  not  been  advised 
of  the  death  or  sickness  of  the  insured,  that 
it  would  have  proceeded  to  collect  the  check 
and  have  retained  the  money."  The  insur- 
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ance  company   loses  no  right   if   it    simplx 
remains  silent  and  retains  the  note  in  sueli 
cases  as  this  (Manhattan  L.  Ins.  Co.  v.  Pen- 
tecost, 105  Ky.  647,  49  S.  W.  425),  or  if  it 
accompanies    its    request   for    the    payment 
of   the   note   with   a   demand    of   a   healtli 
certificate    (Fidelity    Mut.    L.    Ins.    Co.    v. 
Price,  117  Ky.  25,  77  S.  W.  384),  or  if  its 
conduct  or  notice  is  not  such  as  to  evincre 
a   waiver  of  the   forfeiture  of  the   policy; 
but   the  company    cannot   be   permitted    to 
waive  the  forfeiture  when  it  supposes   the 
insured  is  in  good  health,  and  to  retract  the 
waiver  when  it  learns  the  fact  is  otherw^ise. 

3.  The  policy  provided:  "No  alteration  or 
waiver  of  any  of  the  conditions  of  this  pol- 
icy shall  be  valid  unless  made  in  writing- 
and  signed  by  an  ofllcer  of  the  company." 
The  general  agent  for  the  state  was  an 
officer  of  the  company  as  to  insurance  poli- 
cies, for  he  had  power  to  make  contracts 
of  insurance,  and  this  clause  of  the  policy, 
like  any  other  clause  in  it,  may  be  waived 
by  any  agent  authorized  to  make  contracts 
of  insurance.  Mudd  v.  German  Ins.  Co.  22 
Ky.  L.  Rep.  308,  66  S.  W.  977;  German- 
American  Ins.  Co.  V.  Yellow  Poplar  Lumber 
Co.  27  Ky.  L.  Rep.  106,  84  S.  W.  551 ;  Con- 
tinental Ins.  Co.  V.  Thomason,  27  Ky.  L. 
Rep.  160,  84  S.  W.  546. 

Judgment  affirmed. 

A  petition  for  rehearing  having  been 
filed,  the  following  response  was  handed 
down  by  Hobson,  J.,  on  December  2,  1908: 

The  general  agent  for  the  state  repre- 
sented the  insurance  company.  His  act  in 
demanding  the  premium  was  the  act  of  the 
company.  It  could  not  on  one  hand  demand 
the  premium  and  on  the  other  insist  on  the 
forfeiture.  Estoppels  arise  by  operation  of 
law.  The  acts  of  the  insurance  company 
here  estop  it  from  insisting  on  the  for- 
feiture. 

Petition  overruled. 
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LOUISVILLE       RAILWAY       COMPANY, 
Appt., 

V. 

BRIDGET  MCCARTHY. 
(—  Ky.  — ,  112  S.  W.  926.) 

Husband  —  imputed  ne{cll{?ence. 

Where  a  wife  may  sue  in  her  own  name 
to  recover  damages  for  injuries  to  her  per- 

Note.  —  As  to  whether  the  negligence  of 
a  husband  as  driver  is  imputable  to  his 
wife  who  is  riding-  with  him.  see  p'ibject 
note  to  Schultz  v.  Old  (^olony  Street  R."Co. 
8  L.R.A.(N.S.)   597,  656. 
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son,  and  her  husband  has  no  interest  in  the 
recover}',  his  negligence  as  driver  of  the 
conveyance  in  which  she  was  riding  at  the 
time  of  the  injury  will  not  be  imputed  to 
her  so  as  to  preclude  her  recovering  against 
the  other  negligent  person,  where,  in  th« 
particular  instance,  the  relation  of  prin- 
cipal and  agent  or  master -and  servant  did 
not  exist  between  them. 

(October    16,   1908.) 

VPPEAL  by  defendant  from  a  judgment 
of  the  First  Division  of  the  Common 
Pleas  Branch  of  the  Circuit  Court  for  Jef- 
ferson County  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fairielgli,  Straus,  &  Fair- 
lelgh,  and  Howard  B.  lice,  for  appellant: 

The  negligence  of  a  husband  who  is  driv- 
ing a  vehicle  in  which  his  wife  is  a  passen- 
ger is  imputable  to  the  wife. 

Central  Pass.  R.  Co.  v.  Chatterson,  14  Ky. 
L.  Rep.  665;  Pennsylvania  R.  Co.  v.  Goode- 
nough,  55  N.  J.  L.  677,  22  L.R.A.  400,  28 
Atl.  3;  Morris  v.  Chicago,  M.  k  St.  P.  R. 
Co.  26  Fed.  22;  Toledo,  St.  L.  &  K.  C.  R.  Co. 
v.  Crittenden,  42  111.  App.  469;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Greenlee,  62  Tex.  344;  Car- 
lisle V.  Sheldon,  38  Vt.  440;  Nanticoke  v. 
Wame,  106  Pa.  373;  Joliet  v.  Seward,  86 
111.  402,  29  Am.  Rep.  36;  Yahn  v.  Ottumwa, 
60  Iowa,  420,  16  N.  W.  257;  Peck  v.  New 
York,  N.  H.  &  H.  R.  Co.  60  Conn.  379;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Kutac,  72  Tex. 
643,  11  S.  W.  127;  Huntoon  v.  Trumbull,  2 
MeCreary,  314,  12  Fed.  844;  Street  v.  Holy- 
oke,  106  Mass.  82,  7  Am.  Rep.  500. 

Messrs.  Greene  A  Van  Winkle  also  for 
appellant. 

Mr.  M.  K.  Yonts  for  appellee. 

Lassing,  J.,  delfvered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of  the 
Jefferson  circuit  court,  wherein  appellee  re- 
covered $1,600  damages  for  personal  injuries 
which  she  received  in  a  collision  with  one 
of  appellant's  cars  while  she  was  being 
driven  west  on  Frankfort  avenue  in  a  car- 
riage. She  charged  that  the  collision  and 
consequent  injury  to  her  was  due  to  the 
gross  ngeligence  of  the  agents  and  servants 
of  appellant  in  charge  of  the  car.  The  an- 
swer, in  addition  to  traversing  the  allega- 
tions of  the  petition,  pleaded  contributory 
negligence.  A  reply  traversed  the  affirma- 
tive matter  of  the  answer,  and  upon  the  is: 
Mies  thus  joined  the  case  was  tried,  and 
the  verdict  appealed  from  rendered.  Several 
reasons  were  urged  in  the  motion  for  a  new 
trial  why  the  verdict  should  be  set  aside 
19  L.R.A.(N.S.) 


and  a  new  trial  awarded,  but  upon  this  ap- 
peal but  one  ground  for  reversal  is  urged, 
to  wit,  the  failure  of  the  court  to  properly 
instruct  the  jury  on  the  subject  of  imput^'d 
negligence. 

The  appellant  asked  the  court  to  give  the 
following  instructions:  "(A)  The  court 
instructs  the  jury  that,  although  they  may 
believe  from  the  evidence  that  the  motorman 
in  charge  of  the  car  that  collided  with  the 
surrey  in  which  plaintiff  was  riding  was 
negligent  in  the  management  and  operation 
of  his  car  at  the  time  of  said  collision,  yet, 
if  they  further  believe  from  the  evidencs 
that  the  person  driving  said  surrey  was  also 
negligent  at  said  time  and  place,  and  but 
for  his  negligence,  contributing  or  helping 
to  bring  about  said  accident,  the  same 
would  not  have  occurred,  then  the  law  is 
for  the  defendant,  and  the  jury  should  so 
find.  (B)  If  the  jury  believe  from  the 
evidence  that  the  driver  of  the  surrey  in 
which  plaintiff  was  riding  at  the  time  of 
the  collision  complained  of  herein  drove  the 
same  across  the  track  on  which  defendant's 
car  was  running  so  close  to  the  front  end  of 
said  car  that  he  rendered  it  impossible  for 
the  motorman,  in  the  exercise  of  ordinary 
care,  to  stop  his  car  in  time  to  prevent  a 
collision  with  said  surrey,  then  the  law  is 
for  the  defendant,  and  the  jury  should  so 
find."  This  the  court  refused  to  do,  and 
gave,  instead,  instruction  No.  5,  which  is  as 
follows :  "In  this  case,  gentlemen,  the  plain- 
tiff is  responsible  only  for  such  negligence, 
if  any  there  was,  that  she  was  guilty  of. 
She  is  not  liable  for  any  contributory  negli- 
gence, if  any  there  was,  that  may  have  been 
committed  by  her  husband,  who  was  the 
driver  of  the  surrey.  I  will  say,  further,  to 
you,  that,  if  you  believe  from  the  evidence 
that  the  motorman  discharged  all  of  the  du- 
ties of  which  I  have  spoken  to  you, — that  is, 
that  he  did  keep  a  lookout  ahead,  did  have  his 
car  under  reasonable  control,  did  sound  the 
customary  signals,  and  did  exercise  ordinary 
care  to  prevent  injury  to  the  vehicle  in 
which  the  plaintiff  was  riding, — ^but  that 
the  vehicle  suddenly  appeared  upon  the 
track  that  the  street  car  was  occupying,  so 
close  to  the  street  car  that  the  motorman 
could  not  avoid  the  accident  by  the  exercise 
of  ordinary  care,  then  the  law  is  for  the  de- 
fendant, and  you  should  so  find."  And  it 
is  the  action  of  the  court  in  refusing  to  give 
instructions  A  and  B,  asked  for,  and  in  giv- 
ing instruction  No.  6,  of  which  appellant 
now  complains. 

The  evidence  shows  that  appellee  and  her 
husband  and  two  others  were  driving  west  on 
Frankfort  avenue  on  Sunday  afternoon,  and 
a  car  of  appellant  company  was  going  in 
the  same  direction,  and,  while  tin*  carriage 
in  which  appellee  was  riding  was  upon  the 
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west-bound  track  of  appellant,  its  car  ran 
into  the  vehicle  from  behind,  overturned  it, 
and  threw  them  out,  and  appellee  sustained 
the  injury  complained  of.  It  is  the  conten- 
tion of  appellant  that  the  horse  which  was 
being  driven  by  appellee's  husband  became 
frightened  at  a  passing  railroad  train,  and 
swerved  suddenly  upon  the  track  a  short 
distance  before  the  car,  and  when,  the  car 
was  so  close  upon  it  that  the  accident  and 
collision  were  unavoidable.  It  is  conceded 
for  appellant  that  appellee  did  nothing 
whatever,  and  was  a  passive  occupant  of  the 
carriage,  and,  unless  the  negligence  of  her 
husband  (if  any  there  was),  as  driver,  can 
be  imputed  to  her,  then  she  is  without 
fault,  and  must  recover  in  any  event,  if 
those  in  charge  of  the  car  were  shown  to 
have  been  negligent  of  their  duty.  This  pre- 
sents the  question  squarely  as  to  whether  or 
not  the  negligence  of  a  husband  while  driv- 
ing a  vehicle  in  which  his  wife  is  a  passen- 
ger can  be  imputed  to  the  wife,  in  an  action 
for  damages  by  her,  and  whether  or  not  the 
relation  of  husband  and  wife  is  such  as  that 
the  wife  cannot  recover  under  such  circum- 
stances if  it  is  shown  that  the  husband, 
with  whom  she  was  riding,  was  guilty  of 
negligence.  A  somewhat  similar  question 
was  raised  in  the  case  of  Cahill  v.  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  92  Ky.  345,  18  S. 
W.  2,  where  it  was  held  that  a  person  who 
was  injured  while  riding  in  a  vehicle  at  the 
invitation  of  the  owner  cannot  have  the 
contributory  neglect  of  the  owner,  who  was 
the  driver,  imputed  to  him,  unless  the  rela- 
tion of  principal  and  agent  or  master  and 
servant  exist  between  the  passenger  and  the 
owner  of  the  vehicle.  The  principle  an- 
nounced in  that  case  has  been  followed  in  a 
number  of  subsequent  cases. 

While  admitting  that  the  trend  of  this 
opinion  is  to  the  effect  that  the  occupant  of 
a  vehicle  is  not  chargeable  with  the  con- 
tributory neglect  of  the  driver  thereof,  un- 
less the  relation  between  them  is  that  of 
principal  and  agent  or  master  and  servant, 
or  such  that  the  passenger  has  some  author- 
ity and  control  or  direction  over  the  acts  of 
the  driver,  appellant  relies  upon  the  case  of 
Central  Pass.  R.  Co.  v.  Chatterson,  14  Ky. 
L.  Rep.  665,  and  the  authority  of  numerous 
courts  of  last  resort  in  other  states,  to  sup- 
port its  contention  that  the  contributory 
neglect  of  the  husband  is  to  be  imputed  to 
the  wife,  because  of  the  marital  .relation. 
The  case  of  Central  Pass.  R.  Co.  v.  Chatter- 
son  was  decided  before  the  passage  of  the 
Weissinger  act,  and,  as  counsel  tor  appel- 
lant correctly  states,  the  doctrine  of  imput- 
ing the  neglect  of  »the  husband  to  the  wife 
did  not  arise  at  common  law  by  reason  of 
the  fact  of  the  husband's  interest  in  his 
wife's  estate,  and  of  the  further  fact  that 
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the  wife  was  not  allowed  to  sue  without 
joining  her  husband  as  a  party  plaintifT. 
Such  was  the  rule  in  Kentucky  prior  to  the 
passage  of  the  Weissinger  act,  and  neces- 
sarily "this  question  could  not  have  arisen 
in  Kentucky  before  the  Weissinger  act  was 
passed.*'  This  being  true,  the  Kentucky  au- 
thority relied  upon  by  appellant  does  not 
apply.  In  the  Chatterson  Case  both  hus- 
band and  wife  were  joined  as  plaintiffs,  and 
the  court  evidently  regarded  the  driver  as 
the  agent  and  servant  of  both,  and  held  that 
the  jury  should  have  been  so  instructed.  Since 
the  passage  of  the  Weissinger  act  our  court 
has  not  been  called  upon  to  pass  upon  this 
question ;  but,  as  above  indicated,  it  is  not  a 
new  one,  but  one  which  has  been  passed  up- 
on by  most  every  state  in  the  Union.  An 
examination  of  the  authorities  shows  that 
in  many  states  the  negligence  of  the  hus- 
band in  driving  a  vehicle  is  attributed  to 
the  wife,  and  she  has  been  denied  the  right 
to  recover.  The  supreme  courts  of  Illinois, 
Texas,  Vermont,  Pennsylvania,  Iowa,  Con- 
necticut, and  Massachusetts  have  so  held; 
while,  on  the  other  hand,  the  supreme  courts 
of  the  states  of  Indiana,  New  York,  and 
Ohio,  and  numerous  Federal  authorities, 
hold  that  the  negligence  of  the  husband  is 
not  to  be  imputed  to  the  wife,  and  that,  even 
though  he  is  negligent,  she  is  not  denied  the 
right  of  recovery  because  thereof. 

In  the  case  of  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Creek,  130  Ind.  139,  14  L.R.A.  733.  29  N. 
E.  481,  in  passing  upon  a  similar  question,af- 
ter  commenting  upon  the  right  of  one  to 
recover  for  injuries  sustained  while  riding 
in  a  carriage  as  the  guest  of  the  driver,  the 
court  said:  "We  can  see  no  good  reason 
why  the  foregoing  statement  may  not  apply 
to  a  wife  riding  with  her  husband  with  as 
much  reason  as  to  a  stranger  riding  with 
him;  nor  why  she  may  not  be  in  such  case 
a  mere  passive  guest,  without  authority  to 
direct  or  control  his  movements,  and  with- 
out reason  to  suspect  his  prudence  or  his 
skill.  A  husband  and  wife  may  undoubtedly 
sustain  such  relations  to  each  other  in  a 
given  case  that  the  negligence  of  one  will 
be  imputed  to  the  other.  The  mere  exist- 
ence of  the  marital  relation,  however,  will 
not  have  that  effect.  In  our  opinion,  there 
will  be  no  more  reason  or  justice  in  a  rule 
that  would,  in  cases  of  this  character,  in- 
flict upon  a  wife  the  consequences  of  her 
husband's  negligence  solely  and  alone  be- 
cause of  that  relationship,  than  to  hold  her 
accountabfe  at  the  bar  of  eternal  justice  for 
his  sins  because  she  was  his  wife."  And  in 
the  case  of  Knightstown  v.  Musgrove,  116 
Ind.  121,  9  Am.  St.  Rep.  827,  18  N.  E.  452, 
the  rule  was  thus  stated:  "Where  the  neg- 
ligence of  a  driver  is  sought  to  be  imputed 
to  an  occupant  of  the  vehicle,  it  must  be 
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shown  that  the  relation  of  the  person  in- 
jured to  the  one  whose  negligence  contrib- 
ated  to  the  injury  was  such  that,  in  contem- 
plation of  law,  the  negligent  act  of  a  third 
person  was,  upon  the  principle  of  agency  or 
co-operation  in  a  joint  or  common  enter- 
prise, the  act  of  the  person  injured."  And 
in  the  case  of  Honey  v.  Chicago,  B.  &  Q.  R. 
Co.  (C.  C.)  59  Fed.  423,  it  was  held  that 
^to  render  the  contributory  negligence  of  a 
wife,  regarded  as  the  agent  or  servant  of 
her  husband,  imputable  to  him,  the  circum- 
stances must  be  such  that  he  would  be  liable 
for  her  negligent  act  if  it  had  resulted  in 
injury  to  a  third  person." 

It  seems  to  us  that  this  rule  is  in  conso- 
nance  with    reason   and   justice;    that   the 
negligence  of  the  husband  or  the  wife,  as 
the  case  may  be,  should  not  be  attributable 
to  or  charged  to  the  other,  unless  it  should 
appear  that  in  that  particular  instance  the 
relation  of   principal  and  agent  or  master 
and    servant    existed    between    them.     The 
mere  fact  that  the  one  is  the  husband  or 
the  wife  of  the  other  should  not  render  him 
or  her  answerable  for  the  negligence  of  the 
other.     Under  the  enlarged  property  rights 
which  a  married  woman  now  enjoys,  she  may 
prosecute  a  suit  in  her  own  name  for  per- 
sonal injury  without  joining  her  husband. 
The  husband  has  no  interest  in  the  recovery, 
and  we  see  no  good  reason  for  denying  to  a 
wife  the  right  of  recovery  because  her  hus- 
band, into  whose  care  she,  for  the  time  be- 
ing, intrusted  herself,  was  guilty  of  an  act 
of   negligence   which    contributed    to   bring 
about  her  injury.     This  was  the  wife's  sta- 
tus at  common  law;  but  the  purpose  of  all 
modem  legislation,  and  the  trend  of  judi- 
cial interpretation  thereof,  has  been  to  give 
to  married  women,  when  dealing  with  their 
proper^    rights,    more    and    more    freedom 
from  the    restraint,  control,  and   dominion 
of  their  husbands,  until  now  in  Kentucky 
and  in  most  states  they  may  deal  with  the 
same,  with  few  exceptions,  as  though  they 
were  unmarried.     Hence  the  reason  for  the 
rule  that,  unless  the  relation  of  master  and 
servant  or  principal  and  agent  is  made  to 
tppear  in  a  particular  case,  the  wife  is  not 
held  chargeable  with  the  negligent  acts  of 
ber  husband,  and  in  cases  where  personal 
injury  results   from   the   concurrent   negli- 
gence of  the  husband  and  a  third  party  the 
negligence  of  the  husband  is  not  ordinarily 
attributable  to  the  wife,  so  as  to  bar  her 
right  of  recovery. 

We  are  of  opinion  that  the  trial  court  did 
not  err  in  refusing  to  give  the  instructions 
asked  for  by  appellant,  as  the  whole  law  of 
the  case  was  embodied  in  the  instructions 
given. 

The  judgment  is  therefore  affirmed. 
19L.R.A.(K.8.) 
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JOE   WOODS  et  al.,  Appts., 

V. 

H.    C.   RINER,   Admr.,    etc.,   of    Sarah   E. 
Woods,  Deceased. 

(—  Ky.  — ,   113  S.   W.  79.) 

Insurance  —  insurable   interest  ^  child. 

1.  An  adult  son  has  an  insurable  interest 
in  the  life  of  his  mother  although  he  is  not 
dependent  upon  her  for  support  and  has  no 
direct  pecuniary   interest  in  her   life. 
Same  —  contract  with  stranger  —  effect. 

2.  That  a  son,  in  taking  insurance  on  the 
life  of  his  mother,  contracts  with  a  cousin 
to  pay  a  portion  of  the  premiums  and 
share  in  the  proceeds  of  the  policy,  does  not 
invalidate  the  policy  so  far  as  the  rights  of 
the  son  are  concerned. 

(October   30,   1908.)      ' 

APPEAL  by  cross  petitioners  from  a 
judgment  of  the  Circuit  Court  for  Shel- 
by County  denying  them  a  portion  of  the 
relief  claimed  in  a  proceeding  by  the  ad- 
ministrator of  Sarah  E.  Woods,  deceased,  for 
advice  as  to  the  distribution  of  the  pro-> 
ceeds  of  a  policy  of  insurance  on  her  life. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  J.  Beard  for  appellants. 


Case  Note.  —  Ituturable  interest  of  adult 
child  in  life  of  parent. 

The  earlier  cases  upon  the  question  of  an 
adult  child's  insurable  interest  in  a  parent's 
life  are  collected  in  the  note  to  Life  Ins. 
Clearing  Co.  v.  O'Neill,  54  L.R.A.  226, 
which  apparently  is  the  last  case  expres-jly 
passing  thereon  prior  to  the  decision  in 
Woods  v.  Rineb. 

Cases  in  which  it  does  not  appear  wheth- 
er the  child  was  a  minor  or  an  adult  are 
not  included. 

An  adult  son  has  not,  from  the  bare  fact 
of  that  relation,  an  insurable  interest  in 
the  life  of  his  father.  Life  Ins.  Clearing 
Co.  V.  O'Neill.  54  L.R.A.  225,  45  C.  C.  A. 
641,  106  Fed.  800. 

The  mere  existence  of  a  law  imposing  up- 
on a  son  the  duty  of  supporting  his  father 
in  case  the  latter  becomes  unable  to  sup- 
port himself  gives  the  son  no  insurable  in- 
terest in  the  father's  life,  in  the  absence  of 
any  expenditures,  past  or  prospective,  to- 
wards  such   support.      Ibid. 

Ability  on  the  part  of  the  father  to  sup- 
port his  adult  son  in  case  of  the  latters 
inability  to  support  himself  is  necessary  in 
order  to  give  the  son  an  insurable  interest  in 
the  father's  life,  under  a  statute  imposing 
upon  fathers  the  duty  of  caring  for  their  in- 
digent children.     Ibid. 

As  to  the  insurable  interest  of  a  minor 
phild  in  its  parent's  life,  see  the  note  to  Life 
Ins.  Clearing  Co.  v.  O'Neill,  54  L.R.A.  225. 
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west-bound  track  of  appellant,  its  car  ran 
into  the  vehicle  from  behind,  overturned  it, 
and  threw  them  out,  and  appellee  sustained 
the  injury  complained  of.  It  is  the  conten- 
tion of  appellant  that  the  horse  which  was 
being  driven  by  appellee's  husband  became 
frightened  at  a  passing  railroad  train,  and 
swerved  suddenly  upon  the  track  a  short 
distance  before  the  car,  and  when,  the  car 
was  so  close  upon  it  that  the  accident  and 
collision  were  unavoidable.  It  is  conceded 
for  appellant  that  appellee  did  nothing 
whatever,  and  was  a  passive  occupant  of  the 
carriage,  and,  unless  the  negligence  of  her 
husband  (if  any  there  was),  as  driver,  can 
be  imputed  to  her,  then  she  is  without 
fault,  and  must  recover  in  any  event,  if 
those  in  charge  of  the  car  were  shown  to 
have  been  negligent  of  their  duty.  This  pre- 
sents the  question  squarely  as  to  whether  or 
not  the  negligence  of  a  husband  while  driv- 
ing a  vehicle  in  which  his  wife  is  a  passen- 
ger can  be  imputed  to  the  wife,  in  an  action 
for  damages  by  her,  and  whether  or  not  the 
relation  of  husband  and  wife  is  such  as  that 
the  wife  cannot  recover  under  such  circum- 
stances if  it  is  shown  that  the  husband, 
with  whom  she  was  riding,  was  guilty  of 
negligence.  A  somewhat  similar  question 
was  raised  in  the  case  of  Cahill  v.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  92  Ky.  346,  18  S. 
W.  2,  where  it  was  held  that  a  person  who 
was  injured  while  riding  in  a  vehicle  at  the 
invitation  of  the  owner  cannot  have  the 
contributory  neglect  of  the  owner,  who  was 
the  driver,  imputed  to  him,  unless  the  rela- 
tion of  principal  and  agent  or  master  and 
servant  exist  between  the  passenger  and  the 
owner  of  the  vehicle.  The  principle  an- 
nounced in  that  case  has  been  followed  in  a 
number  of  subsequent  cases. 

While  admitting  that  the  trend  of  this 
opinion  is  to  the  effect  that  the  occupant  of 
a  vehicle  is  not  chargeable  with  the  con- 
tributory neglect  of  the  driver  thereof,  un- 
less the  relation  between  them  is  that  of 
principal  and  agent  or  master  and  servant, 
or  such  that  the  passenger  has  some  author- 
ity and  control  or  direction  over  the  acts  of 
the  driver,  appellant  relies  upon  the  case  of 
Central  Pass.  R.  Co.  v.  Chatterson,  14  Ky. 
L.  Rep.  665,  and  the  authority  of  numerous 
courts  of  last  resort  in  other  states,  to  sup- 
port its  contention  that  the  contributory 
neglect  of  the  husband  is  to  be  imputed  to 
the  wife,  because  of  the  marital  .relation. 
The  case  of  Central  Pass.  R.  Co.  v.  Chatter- 
son  was  decided  before  the  passage  of  the 
Weissinger  act,  and,  as  counsel  tor  appel- 
lant correctly  states,  the  doctrine  of  imput- 
ing the  neglect  of  ithe  husband  to  the  wife 
did  not  arise  at  common  law  by  reason  of 
the  fact  of  the  husband's  interest  in  his 
wife's  estate,  and  of  the  further  fact  that 
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the  wife  was  not  allowed  to  sue  without 
joining  her  husband  as  a  party  plaintiff. 
Such  was  the  rule  in  Kentucky  prior  to  the 
passage  of  the  Weissinger  act,  and  neces- 
sarily "this  question  could  not  have  arisen 
in  Kentucky  before  the  Weissinger  act  was 
passed."  This  being  true,  the  Kentucky  au- 
thority relied  upon  by  appellant  does  not 
apply.  In  the  Chatterson  Case  both  hus- 
band and  wife  were  joined  as  plaintiffs,  and 
the  court  evidently  regarded  the  driver  as 
the  agent  and  servant  of  both,  and  held  that 
the  jury  should  have  been  so  instructed.  Since 
the  passage  of  the  Weissinger  act  our  court 
has  not  been  called  upon  to  pass  upon  this 
question;  but,  as  above  indicated,  it  is  not  a 
new  one,  but  one  which  has  been  passed  up- 
on by  most  every  state  in  the  Union.  An 
examination  of  the  authorities  shows  that 
in  many  states  the  negligence  of  the  hus- 
band in  driving  a  vehicle  is  attributed  to 
the  wife,  and  she  has  been  denied  the  right 
to  recover.  The  supreme  courts  of  Illinois, 
Texas,  Vermont,  Pennsylvania,  Iowa,  Con- 
necticut, and  Massachusetts  have  so  held; 
while,  on  the  other  hand,  the  supreme  courts 
of  the  states  of  Indiana,  New  York,  and 
Ohio,  and  numerous  Federal  authorities, 
hold  that  the  negligence  of  the  husband  is 
not  to  be  imputed  to  the  wife,  and  that,  even 
though  he  is  negligent,  she  is  not  denied  the 
right  of  recovery  because  thereof. 

In  the  case  of  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Creek,  130  Ind.  139,  14  L.R.A.  733,  29  N. 
E.  481,  in  passing  upon  a  similar  question, af- 
ter commenting  upon  the  right  of  one  to 
recover  for  injuries  sustained  while  riding 
in  a  carriage  as  the  guest  of  the  driver,  the 
court  said:  "We  can  see  no  good  reason 
why  the  foregoing  statement  may  not  apply 
to  a  wife  riding  with  her  husband  with  as 
much  reason  as  to  a  stranger  riding  with 
him;  nor  why  she  may  not  be  in  such  case 
a  mere  passive  guest,  without  authority  to 
direct  or  control  his  movements,  and  with- 
out reason  to  suspect  his  prudence  or  his 
skill.  A  husband  and  wife  may  undoubtedly 
sustain  such  relations  to  each  other  in  a 
given  case  that  the  negligence  of  one  will 
be  imputed  to  the  other.  The  mere  exist- 
ence of  the  marital  relation,  however,  will 
not  have  that  effect.  In  our  opinion,  there 
will  be  no  more  reason  or  justice  in  a  rule 
that  would,  in  cases  of  this  character,  in- 
flict upon  a  wife  the  consequences  of  her 
husband's  negligence  solely  and  alone  be- 
cause of  that  relationship,  than  to  hold  her 
accountabre  at  the  bar  of  eternal  justice  for 
his  sins  because  she  was  his  wife."  And  in 
the  case  of  Knightstown  v.  Musgrove,  116 
Ind.  121,  9  Am.  St.  Rep.  827,  18  N.  E.  452, 
the  rule  was  thus  stated:  "Where  the  neg- 
ligence of  a  driver  is  sought  to  be  imputed 
to  an  occupant  of  the  vehicle,  it  must  be 
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shown  that  the  relation  of  the  person  in- 
jured to  the  one  whose  negligence  contrib- 
uted to  the  injury  was  such  that,  in  contem- 
plation of  law,  the  negligent  act  of  a  third 
person  was,  upon  the  principle  of  agency  or 
co-operation  in  a  joint  or  common  enter- 
prise, the  act  of  the  person  injured."  And 
in  the  case  of  Honey  v.  Chicago,  B.  &  Q.  R. 
Co.  (C.  C.)  50  Fed.  423»  it  was  held  that 
*%(}  render  the  contributory  negligence  of  a 
wife,  r^^arded  as  the  agent  or  servant  of 
her  husband,  imputable  to  him,  the  circum- 
stances must  be  such  that  he  would  be  liable 
for  her  negligent  act  if  it  had  resulted  in 
injury  to  a  third  person." 

It  seems  to  us  that  this  rule  is  in  conso- 
nance with  reason  and  justice;  that  the 
negligence  of  the  husband  or  the  wife,  as 
the  case  may  be,  should  not  be  attributable 
to  or  charged  to  the  other,  unless  it  should 
appear  that  in  that  particular  instance  the 
relation  of  principal  and  agent  or  master 
and  servant  existed  between  them.  The 
mere  fact  that  the  one  is  the  husband  or 
the  wife  of  the  other  should  not  render  him 
or  her  answerable  for  the  negligence  of  the 
other.  Under  the  enlarged  property  rights 
which  a  married  woman  now  enjoys,  she  may 
prosecute  a  suit  in  her  own  name  for  per- 
sonal injury  without  joining  her  husband. 
The  husband  has  no  interest  in  the  recovery, 
and  we  see  no  good  reason  for  denying  to  a 
wife  the  right  of  recovery  because  her  hus- 
band, into  whose  care  she,  for  the  time  be- 
ing, intrusted  herself,  was  guilty  of  an  act 
of  negligence  which  contributed  to  bring 
about  her  injury.  This  was  the  wife's  sta- 
tus at  common  law;  but  the  purpose  of  all 
modem  legislation,  and  the  trend  of  judi- 
cial interpretation  thereof,  has  been  to  give 
to  married  women,  when  dealing  with  their 
property  rights,  more  and  more  freedom 
from  the  restraint,  control,  and  dominion 
of  their  husbands,  until  now  in  Kentucky 
and  in  most  states  they  may  deal  with  the 
same,  with  few  exceptions,  as  though  they 
were  unmarried.  Hence  the  reason  for  the 
rule  that,  unless  the  relation  of  master  and 
servant  or  principal  and  agent  is  made  to 
appear  in  a  particular  case,  the  wife  is  not 
held  chargeable  with  the  negligent  acts  of 
her  husband,  and  in  cases  where  personal 
injury  results  from  the  concurrent  negli- 
gence of  the  husband  and  a  third  party  the 
negligence  of  the  husband  is  not  ordinarily 
attributable  to  the  wife,  so  as  to  bar  her 
right  of  recovery. 

We  are  of  opinion  that  the  trial  court  did 
not  err  in  refusing  to  give  the  instructions 
asked  for  by  appellant,  as  the  whole  law  of 
the  case  was  embodied  in  the  instructions 
given. 

The  judgment  is  therefore  affirmed. 
19  L.R.A.(M.8.) 
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JOE   WOODS  et  al.,  Appts., 

V. 

H.    C.   RINER,   Admr.,    etc.,   of    Sarah   E. 
Woods,  Deceased. 

(—  Ky.  — ,   113  S.  W.  79.) 

Insurance  ^  insurable   interest  —  child. 

1.  An  adult  son  has  an  insurable  interest 
in  the  life  of  his  mother  although  he  is  not 
dependent  upon  her  for  support  and  has  no 
direct  pecuniary  interest  in  her  life. 
Same  —  contract  with  stranger  —  effect. 

2.  That  a  son,  in  taking  insurance  on  the 
life  of  his  mother,  contracts  with  a  cousin 
to  pay  a  portion  of  the  premiums  and 
share  in  the  proceeds  of  the  policy,  does  not 
invalidate  the  policy  so  far  as  the  rights  of 
the  son  are  concerned. 

(October  30,   1908.)      * 

APPEAL  by  cross  petitioners  from  a 
judgment  of  the  Circuit  Court  for  Shel- 
by County  denying  them  a  portion  of  the 
relief  claimed  in  a  proceeding  by  the  ad- 
ministrator of  Sarah  E.  Woods,  deceased,  for 
advice  as  to  the  distribution  of  the  pron 
ceeds  of  a  policy  of  insurance  on  her  life. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  J.  Beard  for  appellants. 


Case  Note.  —  Insurable  interest  of  adult 
child  in  life  of  parent. 

The  earlier  cases  upon  the  question  of  an 
adult  child's  insurable  interest  in  a  parent's 
life  are  collected  in  the  note  to  Life  Ins. 
Clearing  Co.  v.  O'Neill,  54  L.R.A.  226, 
which  apparently  is  the  last  case  expresi^ly 
passing  thereon  prior  to  the  decision  in 
Woods  v.  Rineb. 

Cases  in  which  it  does  not  appear  wheth- 
er the  child  was  a  minor  or  an  adult  are 
not  included. 

An  adult  son  has  not,  from  the  bare  fact 
of  that  relation,  an  insurable  interest  in 
the  life  of  his  father.  Life  Ins.  Clearing 
Co.  V.  O'Neill,  54  L.R.A.  225,  46  C.  C.  A. 
641,  106  Fed.  800. 

The  mere  existence  of  a  law  imposing  up- 
on a  son  the  duty  of  supporting  his  father 
in  case  the  latter  becomes  unable  to  sup- 
port himself  gives  the  son  no  insurable  in- 
terest in  the  father's  life,  in  the  absence  of 
any  expenditures,  past  or  prospective,  to- 
wards  such   support.     Ibid. 

Ability  on  the  part  of  the  father  to  sup- 
port his  adult  son  in  case  of  the  latter  s 
inability  to  support  himself  is  necessary  in 
order  to  give  the  son  an  insurable  interest  in 
the  father's  life,  under  a  statute  imposing 
upon  fathers  the  duty  of  caring  for  their  in- 
digent children.     Ibid. 

As  to  the  insurable  interest  of  a  minor 
rbild  in  its  parent's  life,  see  the  note  to  Life 
Ins.  Clearing  Co.  v.  O'Neill,  54  L.R.A.  226, 
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such  interest  as  will  support  a  policy  by  the 
one  on  the  life  of  the  other."  Among  the 
cases  recognizing  this  doctrine  may  be  cited 
the  following:  Valley  Mut.  Life  Asso.  v. 
Teewalt,  79  Va.  423;  Reserve  Mut.  L.  Ins. 
Co.  V.  Kane,  supra;  Equitable  L.  Ins.  Co.  ▼. 
Hazlewood,  75  Tex.  338,  7  L.R.A.  217,  16 
Am.  St.  Rep.  803,  12  S.  W.  621;  Tucker  v. 
Mutual  Ben.  Life  Co.  121  N.  Y.  718,  24  N. 
E.  1102;  Trenton  Mut.  Life  &  F.  Ins.  Co.  v. 
Johnson,  24  N.  J.  L.  576;  Billiard  v.  San- 
ford,  4  Ohio  N.  P.  363. 

In  speaking  of  the  duties  due  from  chil- 
dren to  their  parents,  Blackstone  ( 1  Lewis's 
ed.  p.  428)  says:  "The  duties  of  children 
to  their  parents  arise  from  a  principle  of 
natural  justice  and  retribution;  for  to  those 
who  'grave  us  existence  we  naturally  owe  sub- 
jection and  obedience  during  our  minority, 
and  honor  and  reverence  ever  after.  They 
who  protected  the  weakness  of  our  infancy 
are  entitled  to  our  protection  in  the  infirmi- 
ty of  their  age.  They  who,  by  sustenance 
and  -education,  have  enabled  the  offspring  to 
prosper,  ought  in  return  to  be  supported  by 
that  offspring  in  case  they  stand  in  need  of 
assistance.  Upon  this  principle  proceed  all 
the  duties  of  children  to  their  parents, 
which  are  enjoined  by  positive  laws."  It 
may  be  safely  said  that  no  relationship  in 
life,  arising  from  ties  of  blood,  is  more  sa- 
cred or  more  binding  than  that  of  parent 
and  child.  As  the  mother  looks  into  the 
eyes  of  her  child  and  uses  every  effort  to 
guard  it  from  harm  and  prolong  its  life,  so 
the  child  as  maturity  comes  raises  a  strong 
arm  to.  protect  her  in  her  old  age,  and  looks 
with  fear  to  the  time  when  she  will  be  taken 
away.  Thus  every  common  instinct,  to  say 
nothing  of  love  and  affection,  makes  each 
interested  in  the  long  life  of  the  other. 
With  such  a  tie  uniting  parent  and  child, 
we  cannot  accede  to  the  doctrine  that  some 
pecuniary  loss  or  disadvantage  must  result 
to  the  son  from  the  death  of  his  mother  in 
order  that  he  may  be  interested  in  the  con- 
tinuation of  her  life.  We  therefore  con- 
clude that  the  relationship  between  parent 
and  child  is  of  itself  sufficient  to  give  either 
an  insurable  interest  in  the  life  of  the  other, 
and  that  no  other  element  is  required. 

Nor  do  we  think  the  fact  that  appellants 
entered  into  a  contract  with  George  T. 
Woods,  by  which  ho  was  to  furnish  one 
third  of  the  premiums  and  to  share  in  one 
third  of  the  proceeds  of  the  policy,  had  the 
effect  of  invalidating  the  policy  so  far  as 
the  appellants  are  concerned.  This  precise 
question  was  before  this  court  in  the  case  of 
Beard  v.  Sharp,  supra.  There  the  son  had 
for  a  number  of  years  paid  the  premium  on 
the  policy  of  insurance  on  the  life  of  his 
mother  issued  for  his  benefit.  After  pay- 
ing several  premiums,  he  caused  a  new  cer- 
19  L.R.A.{N.S.) 


tificate  to  be  issued,  making  himself  and  a 
stranger  joint  beneficiaries,  the  stranger 
agreeing  the  pay  the  premiums.  This  court 
held  that  the  son  was  entitled  to  the  whole 
amount  of  the  proceeds  of  the  policy,  less 
the  premiums  paid  by  the  stranger,  with  the 
interest  thereon,  and  further  held  that  the 
insurance  was  not  invalidated  by  the  desig- 
nation of  a  person  prohibited  by  law  from 
being  a  beneficiary.  Indeed,  it  may  be  said 
to  be  the  general  rule  that  a  contract  of  in- 
surance in  not  invalidated  by  the  designa- 
tion of  a  person  prohibited  by  law  to  be  a 
beneficiary.  Caudell  v.  W'oodward,  96  Ky. 
646,  29  S.  W.  614;  Weigelman  v.  Bronger, 
96  Ky.  132,  28  S.  W.  334 ;  Warnock  v.  Davis, 
104  U.  S.  776,  26  L.  ed.  924. 

Being  of  the  opinion  that  Sarah  £.  Woods 
was  mentally  capable  of  contracting,  and 
that  no  fraud  was  practised,  either  upon 
her  or  appellees  herein,  in  securing  the  con- 
tract of  insurance,  that  the  subsequent  con- 
tract made  by  appellants  with  George  T. 
Woods  did  not  affect  the  validity  of  the 
policy,  or  appellants'  interest  therein,  and 
that  the  relationship  existing  between  ap- 
pellants and  their  mother  was  sufficient,  in 
and  of  itself,  to  give  them  an  insurable  in- 
terest in  her  life,  we  therefore  conclude  that 
appellants  are  entitled  to  the  whole  proceeds 
of  the  policy. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  enter  judgment  in  conformity  with  this 
opinion. 


MASSACHUSETTS       SUPREME       JU- 
DICIAL COURT. 

MARTHA  J.  FIELD 

v. 
ROBERT  GOWDY. 

(199  Mass.  568,  85  N.  E.  884.) 

Sidewalk  ^  casting  water  —  liability. 

1.  A  property  owner  who  throws  water 
from  his  roof,  by  means  of  a  spout,  onto  his 
walk  in  such  a  manner  that  by  the  natural 
slant  it  flows  to  a  public  walk,  where  it 
freezes  and  renders  the  walk  unsafe,  is 
liable    for    injuries    thereby    caused    to    a 


Note.  ^  As  to  the  liability  of  abutting 
property  owner  for  injury  caused  by  ice 
formed  from  water  artificially  turned 
across  sidewalk,  see  note  to  Brown  v.  White, 
58  L.R.A.  321,  and  supplementary  case  note 
to   Hynes   v.   Brewer,   9    L.R.A.(N.S.)    598. 

As  to  liability  of  municipal  corporation 
for  injuries  from  smooth,  level  ice  or  snow 
accumulatintr  from  natural  causes  on  a  side- 
walk not  otherwise  defective,  see  case  not? 
to  Evans  v.  Concordia,  7  L.R.A.(N.S.)  933. 
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pedestrian   who  is  himself  in  the  exercise 
of  due  care. 

Same  —  liability    of    abuttihg    owner  — 
contribittory  defect. 

2.  That  a  town  has  negligently  left  a 
depression  in  a  sidewalk  will  not  relieve 
from  liability  for  injuries  to  a  pedestrian 
who  falls  on  ice  there  accumulated,  the 
abutting  owner  who  negligently  turns  water 
collected  from  his  roof  onto  the  walk,  and 
thereby  contributes  to  the  injury. 

Same  —  notice. 

3.  A  property  owner  who,  in  the  exer- 
cise of  ordinary  prudence,  has  reasonable 
notice  that  water  from  his  roof,  in  con- 
junction with  any  other  cause,  produces 
a  dangerous  condition  upon  a  public  side- 
walk, is  responsible  for  the  injury  thereby 
caused. 

Same  —  municipal       ordinance  "  evi*- 
dence.  . 

4.  A  municipal  ordinance  forbidding  any 
person  to  permit  water  from  his  eaves  to 
he  discharged  upon  the  sidewalk,  or  to  per- 
mit any  conduit  upon  his  land  to  discharge 
water  upon  the  sidewalk,  is  not  immaterial 
upon  the  question  of  the  negligence  of  the 
property  owner  who  cast  water  from  his 
own  roof  upon  his  own  walk  in  such  a  man- 
ner that  it  flowed  naturally  upon  the  side- 
walk. 

Appeal  —  evidence  —  exclusion  —  er- 
ror. 

6.  The  exclusion,  in  an  action  against  a 
property  owner  for  injuries  to  a  pedestrian 
falling  on  a  sidewalk  because  of  the  alleged 
freezing  of  water  turned  from  his  roof  onto 
the  walk,  of  a  photograph  of  the  direction 
taken  by  water  coming  from  the  roof  during 
a  severe  rainstorm,  is  not  so  plainly  wrong 
that  it  will  be  interfered  with  by  the  re- 
viewing court. 

(October  19,  1908.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Hampden  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence,  which  resulted  in  a  verdict  in 
plaintiff's  favor.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  W.  £ly  and  Joseph  B. 
Ely  for  defendant. 

Messrs.  R.  J.  Morrlsscy,  J.  B.  Carroll. 
and  W.  H.  McClintock,  for  plaintiif: 

The  condition  was  dangerous  to  public 
travel,  constituting  a  nuisance. 

Neas  V.  Lowell,  193  Mass.  441;  Hynes  v. 
Brewer,  194  Mass.  436,  9  L.R.A.(N.S.)  698, 
80  N.  E.  603;  Oxford  v.  Leathe,  166  Mass. 
254,  43  N.  E.  92;  Leahan  v.  Cochran,  178 
Mass.  6G6,  63  L.R.A.  891,  86  Am.  St.  Rep. 
506,  60  N.  E.  382,  79  N.  E.  810;  Holyoke 
V.  Hadley  Water-Power  Co.  174  Mass.  424, 
54  N.  E.  889;  Shepard  v.  Creamer,  160  Mass. 
496,  36  N.  E.  476;  Wilcox  v.  Zane,  167  Mass. 
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302,  45  N.  E.  923;  O'Malley  v.  Twenty-Five 
Associates,  170  Mass.  471,  49  N.  E.  641; 
Jackman  v.  Arlington  Mills,  137  Mass.  277; 
Dalay  v.  Savage,  146  Mass.  38,  1  Am.  St. 
Rep.  429,  12  N.  E.  841;  Brown  v.  White, 
202  Pa.  297,  68  L.R.A.  321,  61  Atl.  962; 
Dahlin  v.  Walsh,  192  Mass.  163,  6  L.R.A. 
(N.S.)  616,  77  N.  E.  830. 

The  conductor  constituted  a  nuisance,  and 
it  was  none  the  less  so  because  some  of  the 
water  lodged  in  the  depression;  and  the 
fact  that  the  town  was  also  negligent  does 
not  excuse  the  defendant. 

Holyoke  v.  Hadley  Water-Power  Co.  174 
Mass.  428,  64  N.  E.  889 ;  Rockport  v.  Rock- 
port  Granite  Co.  177  Mass.  246,  61  L.R.A. 
779,  68  N.  E.  1017;  Corey  v.  Havener,  182 
Mass.  260,  66  N.  E.  60;  Mooney  v.  Edison 
Electric  Illuminating  Co.  186  Mass.  647,  70 
N.  E.  933;  Oulighan  v.  Butler,  189  Mass.  287, 
75  N.  E.  726;  Feneff  v.  Boston  &  M.  R.  Co. 
196  Mass.  676,  82  N.  E.  706. 

The  by-law  was  admissible. 

Newcomb  v.  Boston  Protective  Depart- 
ment, 146  Mass.  696,  4  Am.  St.  Rep.  364,  16 
N.  E.  666 ;  Finnegan  v.  Winslow  Skate  Mfg. 
Co.  189  Mass.  680,  76  N.  E.  102;  Lane  v. 
Atlantic  Works,  111  Mass.  136;  Holbrook 
V.  Jackson,  7  Cush.  164;  1  Wigmore,  Ev.  18, 
p.  67;  Whitcher  v.  McLaughlin,  116  Mass. 
167. 

Rugs,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort  by  the  plaintiff, 
a  traveler  upon  a  public  sidewalk,  against 
the  defendant,  an  abutting  landowner,  for 
collecting  water  from  his  roof  and  conduct- 
ing it  through  a  spout  to  his  own  walk, 
whence  it  flowed  by  natural  slant  to  the 
public  walk  and  froze,  so  that  the  plaintiff, 
while  walking  with  due  care  after  dark  on 
a  December  day,  slipped  and  was  injured. 

1.  The  refusal  of  the  trial  judge  to  rule 
that  the  plaintiff  was  not  entitled  to  recover 
was  correct.  There  was  evidence  that  the 
plaintiff  was  in  the  exercise  of  due  care.  A 
landowner  has  a  right  to  change  the  surface 
of  his  lot,  or  improve  it  by  the  construction 
of  buildings  or  by  other  means,  in  any  law- 
ful manner,  and,  if  the  natural  course  of 
surface  water  is  thereby  altered,  no  liability 
is  imposed  on  him.  But  he  has  no  right  to 
collect  water  into  a  definite  channel  by  a 
spout  or  otherwise  and  pour  it  upon  a  pub- 
lic way.  If  he  does  this,  and,  through  ihe 
operation  of  natural  causes,  the  water  free3^ 
es,  he  is  the  efficient  cause  in  the  creation  of 
a  nuisance,  and  is  liable  for  whatever  dam- 
age ensues  as  a  probable  consequence.  Cav- 
anagh  v.  Block,  192  Mass.  63,  6  L.R.A. (N.S.) 
310,  116  Am.  St.  Rep.  220,  77  N.  E.  1027; 
Hynes  v.  Brewer,  194  Mass.  436,  9  L.R.A. 
(N.S.)  698,  80  N.  E.  603;  Leahan  v.  Coch- 
ran, 178  Mass.  666,  63  L.R.A.  891,  86  Am, 
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St.  Rep.  606,  60  N.  E.  382.  There  was  evi 
dence  tending  to  show  that  from  two  spouts 
on  the  defendant's  house,  one  about  11  feet 
from  the  street  line,  and  the  other  nearer  by 
the  width  of  a  piazza,  water  was  collected 
from  the  roof  and  turned  upon  his  concrete 
walk,  and  by  the  natural  grade  of  the  walk 
flowed  to  the  sidewalk,  where  it  froze  in  a 
ridge  across  the  width  of  the  public  walk 
about  3  inches  in  thickness  in  the  middle. 
This  was  sufficient  to  warrant  a  finding 
that  the  defendant  collected  the  surface  wa- 
ter in  an  artificial  course  and  poured  it  upon 
the  public  way  in  such  a  manner  as  to  create 
a  nuisance.  Moore  v.  Gadsden,  87  N.  Y.  84, 
41  Am.  Rep.  352,  is  distinguishable  on  the 
ground  that  no  water  was  there  collected  in 
a  definite  channel;  tha.t  falling  upon  the  lot 
was  permitted  to  flow  according  to  gravity 
without  being  gathered. 

2.  There  was  evidence  from  which  it  was 
argued  that  there  was  a  depression  or  gully 
in  the  sidewalk,  into  which  the  water  from 
the  defendant's  spout  flowed  and  froze.  Up- 
on this  aspect  the  defendant  asked  '  for  rul- 
ings, in  substance,  that  the  plaintiff  could 
not  recover  if  the  water  would  have  run  off 
but  for  the  defect  in  the  sidewalk,  and  that 
the  defendant,  in  maintaining  his  premises, 
was  not  obliged  to  take  into  account  the  ef- 
fect of  this  condition.  This  request  was  re- 
fused, and  the  jury  instructed  that,  if  the 
defendant  materially  contributed  to  the 
cause  of  the  defect  which  occasioned  the 
plaintiff's  injury,  he  would  not  be  excused 
because  some  other  cause  also  contributed; 
and  that,  if  the  defendant's  conductor  was 
a  nuisance,  and  water  from  it  froze  on  the 
sidewalk,  so  as  to  be  dangerous,  the  defend- 
i^nt  would  be  liable,  even  if  the  sidewalk 
was  otherwise  dangerous.  No  error  is  here 
disclosed.  The  town  and  the  defendant  were 
not  joint  tort  feasors  in  producing  the  dan- 
gerous condition  of  the  sidewalk,  which  re- 
sulted in  the  plaintiff's  injury,  yet,  if  each 
contributed  an  efficient  causal  factor,  either 
may  be  liable.  Mooney  v.  Edison  Electric 
Illuminating  Co.  185  Mass.  547,  70  N.  E. 
933;  Lowell  v.  Glidden,  159  Mass.  317/  34 
N.  E.  459;  Boston  v.  Coon,  175  Mass.  283,  66 
N.  E.  287.  A  landowner,  in  turning  water 
'  upon  a  public  way,  is  bound  to  take  into  ac- 
count its  actual  condition,  and  determine  at 
his  peril  whether  his  act  in  conjunction  with 
the  way,  as  it  exists  from  time  to  time,  will 
create  a  nuisance.  A  defect  in  a  highway, 
when  bare,  may  be  so  conjoined  with  snow  or 
ice  that  both  together  may  operate  as  a  prox- 
imate cause  to  which  an  injury  may  be  at- 
tributed. Newton  v.  Worcester,  174  Mass. 
181,  187,  64  N.  E.  521.  An  abutting  land- 
owner can  no  more  rely  upon  perfection  of 
conduct  in  the  public  officers  having  charge 
of  highways  than  upon  like  conduct  in  an  in- 
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dividual  to  shield  himself  from  the  conse- 
quences of  his  own  tortious  act.  If  both  arc 
wrongdoers  and  both  contribute  to  the  in- 
jury as  a  cause,  each  may  be  liable,  though 
there  is  no  concert  of  action.  Corey  v.  Hav- 
ener, 182  Mass.  ?50,  65  N.  E.  69.  The  ver- 
dict of  the  jury  has  established  the  fact 
of  the  defendant's  wrongdoing.  Even  though 
this  wrongful  act  alone  may  not  have  been  a 
sufficient  cause  for  the  plaintiff's  injury,  but, 
working  concurrently  with  another  wrong- 
ful act  of  a  third  person,  both  being  efficient 
causes,  the  harm  is  occasioned  to  the  plain- 
tiff, either  may  be  liable.  Feneff  v.  Boston 
&  M.  R.  Co.  196  Mass.  676,  82  N.  E.  705. 
In  the  requests  of  the  defendant,  the  concur- 
rent operation  of  two  causal  wrongful  agen- 
cies in  the  creation  of  the  dangerous  situa- 
tion was  omitted,  and  they  were  properly 
refused,  while  the  instructions  given  con- 
formed to  the  law.  The  defendant  has  ar- 
gtied  in  his  brief  that  there  was  no  evidence 
as  to  the  length  of  time  the  defect  in  the 
sidewalk  had  existed;  but  that  point  does 
not  appear  to  have  been  raised  at  the  trial, 
and  the  portion  of  the  charge  dealing  with 
it  is  not  reported.  It  is  now  too  late  to  raise 
the  question.  The  defense  was  apparently 
directed  to  the  point  that  water  from  the 
spouts  did  not  flow  over  the  sidewalk.  If 
the  defendant  had,  in  the  exercise  of  ordi- 
nary prudence,  reasonable  notice  that  his 
storm  water,  in  conjunction  with  any  other 
cause,  produced  a  dangerous  condition,  he  is 
responsible.  Davis  v.  Rich,  180  Mass.  235, 
62  N.  E.  375. 

4.  There  was  admitted  in  evidence,  sub- 
ject to  the  defendant's  exception,  a  by-law 
of  the  town  of  Westfield  that  "no  person 
shall  permit  water  from  the  eaves  or  leader 
pipes  of  any  building  owned  or  cared  for  by 
him  to  be  discharged  upon  the  sidewalk  .  .  . 
or  make  or  permit  any  drain,  sluice,  gully, 
or  conduit  upon  his  land  to  discharge  water 
upon  the  sidewalk."  It  is  contended  that 
there  was  no  evidence  of  a  violation  of  this 
by-law,  and  that  hence  it  should  have  been 
excluded.  Its  language  does  not  prohibit 
alone  direct  and  immediate  discharge  with- 
out any  intervening  agency,  but  includes  as 
well  cases  where  the  house,  standing  back 
from  the  street  line,  is  so  fitted  with  eaves 
and  leader  pipes  that  the  collected  waters 
flow  with  accelerated  volume  and  directed 
force  to  the  highway.  The  walk  of  the  de- 
fendant may  have  been  found  to  act  as  a 
trough  to  carry  the  water  from  the  spout 
to  the  sidewalk.  There  being  some  evidence 
of  the  violation  of  the  by-law,  it  was  com- 
petent evidence,  to  be  considered  with  all 
the  other  circumstances,  as  bearing  upon  the 
liability  of  the  defendant,  although  not  con- 
clusively establishing  it.  McCarthy  v. 
Morse,  197  Mass.  332,  83  N.  E.  1109.     The 
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defeDdant*s  request  for  instruction  upon  this 
branch  of  the  case  did  not  accurately  state 
the  law  aa  applicable  to  the  language  of  the 
by-law  and  the  other  circumstances,  and  was 
properly  refused.  The  by-law  was  not  of- 
fered for  the  purpose  of  establishing  a  duty 
on  the  part  of  the  defendant,  violation  of 
which  was  the  sole  foundation  of  the  plain- 
tiffs action.  The  existence  of  a  nuisance 
cannot  be  predicated  solely  upon  violation 
of  a  municipal  ordinance  when  the  act  pro- 
hibited is  in  itself  indifferent  and  no  duty 
exists  apart  from  the  ordinance.  Dahlin 
T.Walsh,  192  Mass.  103,  6  L.R.A.(N.S.)  615, 
77  N.  E.  830.  But  there  was  independent 
affirmative  testimony  of  the  tortious  act  of 
the  defendant  in  turning  tHe  water  upon 
the  sidewalk,  which  subsequently  congealed 
and  injured  the  plaintiff.  That  this  act, 
which  might  have  been  found  wrongful  in 
it^lf,  was  also  a  violation  of  a  by-law,  was 
a  circumstance  to  be  weighed  with  all  other 
evidence  bearing  upon  the  issue.  Finnegan 
V.  Winslow  Skate  Mfg.  Co.  189  Mass.  680, 
76  N.  E.  192 ;  Newcomb  v.  Boston  Protective 
Department,  140  Mass.  600,  4  Am.  St.  Rep. 
354,  16  N.  E.  656;  Glassey  v.  Worcester  Con- 
-^l.  Street  R.  Co.  185  Mass.  315,  70  N.  E. 
199.  See  Doherty  v.  Ayer,  197  Mass.  241, 
14  L.R.A.(N.S.)   810,  83  N.  E.  077. 

5.  The  defendant,  having  ofTered  to  show 
that,  since  the  accident  to  the  plaintiiT,  there 
had  been  no  change  in  any  of  the  material 
facts  on  the  face  of  the  earth,  proffered  a 
photograph  taken  in  the  course  of  the  trial 
during  a  rainstorm  of  much  greater  severity 
than  any  occurring  near  the  time  of  the  ac- 
cident, for  the  purpose  of  showing  the  direc- 
tion taken  by  water  thrown  from  the  spout, 
and  after  it  reached  the  defendant's  walk, 
ud  that  such  water  could  not  and  did  not 
flow  to  the  public  walk.  To  the  exclusion 
of  this  evidence  the  defendant  excepted.  The 
ground  of  this  ruling  is  not  stated.  A  photo- 
graph of  the  place,  when  there  was  no  storm, 
was  admitted  in  evidence.  That  excluded 
was  at  best  a  photograph  of  an  experiment. 
A  photograph  has  no  higher  character  as  evi- 
dence than  the  experiment  itself.  Whether 
the  conditions  were  sufficiently  similar  to 
make  the  observation  of  any  value  in  aid- 
ing the  jury  to  pass  upon  the  issue  submit- 
ted to  them  was  primarily  for  the  trial  judge 
to  determine  as  a  matter  of  discretion.  His 
decision  in  this  respect  will  not  be  inter- 
fered with  unless  plainly  wrong.  Such  ob- 
servations and  experiments,  though  some- 
times admitted,  have  often  been  excluded,  in 
the  discretion  of  the  presiding  judge.  There 
is  nothing  in  the  present  case  to  show  that 
the  exclusion  of  the  photograph  was  error. 
Farrell  v.  Weitz,  100  Mass.  288,  35  N.  K. 
:83;  Dow  V.  Bulfinch,  192  Mass.  281,  78  N. 
E.  416;  Com.' V.  Tucker,  189  Mass.  467,  478, 
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7  L.R.A.(X.S.)  1050,  70  N.  E.  127;  Baker  v. 
Harrington,  190  Mass.  339,  82  N.  E.  33.    The 
other  exceptions  were  either  waived,  or  were 
not  argued  and  are  treated  as  waived. 
Exceptions  overruled. 
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JAMES    FITZGERALD,     Admr.,    etc.,    of 
George  H.  Fitzgerald, 

V. 

WORCESTER  &  SOUTHBRIDGE  STREET 
RAILWAY   COMPANY. 

(200  Mass.  105,  «5  N.  E.  911.) 

Master  —  negligence  —  rules. 

1.  It  may  be  found  to  be  negligence  for 
a  street  car  company  to  fail  to  take  pre- 
cautions against  the  forgetting  or  misun- 
derstanding of  an  order  which  requires  a 
regular  car  to  await  the  arrival  of  a  special 
one  before  proceeding  out  on  the  track, 
where  the  result  of  its  nonobservance  may 
be  death;  and  so,  where  the  custom  is  to 
notify  the  conductor  and  motorman  of  the 
regular  car  of  the  order,  and  to  post  it  on 
the  bulletin,  failure  to  comply  with  the  cus- 
tom may  be  found  to  be  negligence. 
Same  —  superintendent  —  statutory  lia- 
bility —  car  despatclier. 

2.  A  car  despatcher  to  whom  is  confided 
the  management  of  cars  on  a  street  rail- 
way is  an  employee  intrusted  with  and  ex- 
ercising superintendence,  and  whose  sole 
and  principal  duty  is  that  of  superintend- 
ence, within  the  meaning  of  a  statute  ren- 
dering the  employer  responsible  for  the  neg- 
ligence of  such  person. 

Negligence  ^  intervening   cause  ^  for- 
getfuiness. 

3.  The  forgetting  by  a  conductor  of  a 
street  car  of  a  verbal  order  to  await  the 
arrival  of  a  special  car  before  taking  his 
oar  out  on  the  track  is  not  such  an  imme- 
diate and  sole  cause  of  an  injury  resulting 
from  a  collision  of  the  two  cars  as  to  re- 
lieve the  company  from  liability  because 
of  its  negligence  in  failing  to  notify  the 
motorman  of  the  car  of  the  order,  and  post 
it  on  the  bulletin  according  to  custom. 

(October  23,  1908.) 


Case  Note,  —  Failure  to  reduce  to  writ' 
ing  orders^  governing  the  running  of 
trains   or   ears. 

There  are  but  few  cases  in  which  the 
failure  to  reduce  orders  governing  the  run- 
ning of  trains  or  cars  to  writing  is  one  of 
the  essential  factors;  and  a  search  reveals 
none  in  which  it  appears,  as  in  the  fore- 
s:oing  case,  that  the  failure  to  reduce  the 
orders  to  writing  was  relied  upon  to  show 
negligence  on  the  part  of  the  defendant. 

In  one  or  two  cases,  the  question  is  raised 
whether   or   not   it   was   negligence   on   tuu 
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REPORT  by  the  Superior  Court  of 
Worcester  County  for  the  opinion  of  the 
Wupreine  Juiiicial  Court  after  directing  a 
verdict  in  defendant's  favor  of  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Judgment  for  plain- 
tiflf. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  M.  Thayer  and  J.  Otis 
Sibley,  for  plaintiff: 

Deceased  had  the  right  to  assume  that 
the  defendant's  agents  would  perform  their 
duties  in  accordance  with  the  rules,  or  with 
the  usual  customs  as  sanctioned  by  the  de- 
fendant. 

Carroll  v.  New  Ytrk,  N.  H.  &  H.  R.  Co. 
182  Mass.  240,  66  N.  E.  69;  Rafferty  v. 
Nawn,  182  Mass.  603,  65  N.  E.  830;  Edgar 
V.  New  York,  N.  H.  &  H.  R.  Co.  188  Mass. 
420,  74  N.  E.  911;  Meadowcroft  v.  New 
York,  N.  H.  &  H.  R.  Co.  193  Mass.  249,  79 
N.  E.  266. 

The  defendant  was  responsible  for  the 
negligence  of  the  train  despatcher. 

Doe  V.  Boston  &  W.  Street  R.  Co.  196 
Mass.  168,  80  N.  E.  814;  Lewis  v.  Seifert, 
116  Pa.  628,  2  Am.  St.  Rep.  631,  11  Atl. 
514;  Slater  v.  Jewett,  85  N.  Y.  62,  39  Am. 
Rep.  627;  Hankins  v.  New  York,  L.  E.  & 
W.  R.  Co.  142  N.  Y.  416,  25  L.R.A.  396, 
40  Am.  St.  Rep.  616,  37  N.  E.  466;  Dar- 
rigan  v.  New  York  &  N.  E.  R.  Co.  52  Conn. 
285,  52  Am.  Rep.  590. 

The  custom  to  notify  both  a  motorman 


and  conductor  personally  has  the  same   ef- 
fect as  a  rule. 

Carroll  v.  New  York,  N.  H.  &  H.  R.  Co. 
182  Mass.  237,  66  N.  E.  69;  Edgar  v.  New- 
York,  N.  H.  &  H.  R.  Co.  and  Meadowcroft 
V.  New  York,  N.  H.  &  H.  R.  Co.  supra; 
Brady  v.  New  York,  N.  H.  &  H.  R.  Co.  184 
Mass.  226,  68  N.  E.  227;  Nagle  v.  Boston 
&  N.  Street  R.  Co.  188  Mass.  38,  73  N.  £. 
1019. 

The  failure  of  the  despatcher  to  notify 
the  motorman  was  negligence. 

Labatt,  Mast.  &  S.  §  16a;  Baltimore  & 
O.  R.  Co.  V.  Camp,  13  C.  C.  A.  223,  31  U. 
S.  App.  213,  65  Fed.  952;  Gerrish  v.  New 
Haven  Ice  Co.  63  Conn.  9,  27  Atl.  235; 
Bailey  v.  Roiiie,  W.  &  O.  R.  Co.  139  N.  Y. 
302,  34  N.   E.   918. 

If  the  jury  could  have  found  that  the 
order  was  given  negligently,  the  defendant 
would  have  been  liable  for  the  result  of 
such  negligence. 

Devine  v.  Boston  &  A.  R.  Co.  159  Mass. 
348,  34  N.  E.  539;  Prendible  v.  Connecticut 
River  Mfg.  Co.  160  Mass.  131,  36  N.  E.  675; 
O'Brien  v.  West  End  Street  R.  Co.  173 
Mass.  105,  53  N.  E.  149;  Eaves  v.  Atlantic 
Novelty  Mfg.  Co.  176  Mass.  369,  67  N.  E. 
669;  Doe  v.  Boston  &  W.  Street  R.  Co.  su- 
pra; Hough  V.  Grants  Pass  New  Water, 
Light,  &  P.  Co.  41  Or.  631,  69  Pac.  655. 

The  failure  of  a  servant  to  perform  such 
a  duty  delegated  by  his  principal  is  the 
failure  of  the  principal. 

Coombs  V.  New  Bedford  Cordage  Co.  102 
Mass.    572,    3    Am.    Rep.    506;    Wheeler    v. 


part  of  the  injured  employee,  or  on  the 
part  of  one  of  his  fellow  servants,  to  run 
a  train  or  car  on  verbal  orders,  where  he 
or  the  fellow  servant  knew  that  the  rules 
called  for  written  orders. 

Thus,  in  Smith  v.  Wabash,  St.  L.  &  P. 
R.  Co.  92  Mo.  359,  1  Am.  St.  Rep.  729, 
4  S.  W.  129,  it  was  held  that,  admitting 
or  assuming  that  the  train  despatcher  was 
the  representative  of  the  railroad,  and  b}' 
his  negligence  the  accident  occurred,  the 
fact  that  the  engineer  took  an  engine  out 
upon  the  despa teller's  verbal  orders,  al- 
though he  knew  that  writt<?n  orders  were 
required  by  the  rules,  would  not  prevent  a 
recovery  for  injuries  received  by  his  fire- 
man. 

And  in  Doe  v.  Boston  &  W.  Street  R.  Co. 
195  Mass.  168,  80  N.  E.  814,  it  appeared 
that  the  conductor  and  motoi*man  of  a  trol- 
ley car  should  not,  under  the  rules  of  the 
company,  have  left  a  certain  switch  with- 
out a  written  order, — that  is,  an  order 
written  out  by  the  conductor  who  received 
it  by  telephone, — until  a  certain  car  going 
in  the  opposite  direction  had  passed.  They, 
however,  received  a  telephone  order  from 
the  despatcher  to  proceed,  and  their  car 
collided  with  the  approaching  car.  The 
court  held  that  the  defendant  would  be  lia- 
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ble  for  the  injuries  received  notwithstanding^ 
the  negligence  of  the  conductor  and  motor- 
man  in  not  taking  the  order  down  in  writing. 
The  court  said:  "If  the  collision  which  fol- 
lowed would  not  have  been  caused  if  the  con- 
ductor and  the  motorman  had  observed  these 
rules,  yet  that  such  a  result  was  probable 
should  have  been  anticipated  fr^m  the 
knowledge  and  experience  of  the  train  de- 
spatcher under  whose  order  the  car  proceed- 
ed. He  was  called  upon,  before  giving  this 
order,  to  take  every  reasonable  precaution 
to  ascertain  whether  three  cars  had  passed; 
and,  if  he  failed  to  ascertain  this  impor- 
tant fact,  his  negligence  could  have  been 
found  to  have  been  the  efficient  cause  of  the 
disaster." 

In  Deverson  v.  Eastern  R.  Co.  58  N.  H. 
129,  it  was  held  that  the  fact  that  thi 
plaintiff,  an  engineer  on  defendant's  road, 
did  not  reduce  to  writing,  as  required  by 
the  rules,  certain  telegrams  announcing  a 
breakdown  of  his  engine,  was  not  a  hgal 
bar  to  a  recovery  for  injuries  received  by 
him  for  a  failure  on  the  part  of  the  defend- 
ant properly  to  keep  the  track  clear  for 
his  disabled  engine;  but  the  jury  might 
consider  this  fact  as  bearing  upon  his  con- 
tributory negligence. 
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Wason  Mfg:-  Co.  135  Mass.  2'J4;  Jarvis  v. 
roes  Wrrnch  Co.  177  Mass.  170,  68  N.  E. 
587;  Western  \j.  Teleg.  Co.  v.  Burgess, 
47  C.  C.  A.  168,  108  Fed.  26. 

The  probable  and  natural  result  of  a 
violation  of  the  customary  precautionary 
niles,  or  of  complying  with  thetn  negligent- 
ly, would  be  collision;  and  such  result 
might  well  have  been  foreseen;  and  for  the 
probable  and  natural  result  of  its  acts  the 

defendant    is    liable. 
Lane  v.  Atlantic  Works,  111  Mass.  136; 

Derry  v.   Flitner,  118  Mass.   131;   Stone  v. 

Boston  &  A.  R.  Co.  171  Mass.  536,  41  L.R.A. 

794,  51  N.  E.  1;  Koplan  v.  Boston  Gaslight 

Co.  177  Mass.  15,  68  N.  E.  183;  Oulighan  v. 

Butler,  189  Mass.  287,  75  N.  E.  726;  Felton 

v.  Harbeson,  44  C.  C.  A.  188,  104  Fed.  737; 

Baltimore  &  O.  R.  Co.  v.  Camp,  105  Fed. 

212;  Mexican  C.  R.  Co.  ▼.  Glover,  46  C.  C. 

A.  334,  107  Fed.  356;  Cincinnati,  I.  &  St.  L. 

R.  Co,  V.  Lang,  118  Ind.  579,  21  N.  E.  317; 

Town  V.  Michigan  C.  R.  Co.  84  Mich.  214, 

47  N.  W.  665. 
The   deceased   did   not   assume   the   risk 

that  the  officers  of  the  defendant  would  not 

perform  their  duties  and  obey  the  rules. 
Mahoney  v.  Bay  State  Pink  Granite  Co. 

184  Mass.  287,  68  N.  E.  234;    Meaglier   v. 

Crawford    Laundry    Mach.    Co.    187    Mass. 

586,  73   N.    E.    853;    Baggneski    v.    Lyman 

Milhi,  193  Mass.  103,  78  N.  E.  852. 
Messrs.   Charles   C.   Milton,    Chandler 

Bullock,  and  F.  H.  Dewey  for  defendant. 

Loring,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages for  the  conscious  suffering  and  death 
of  George  H.  Fitzgerald,  who,  in  August, 
1907,  was  a  motorman  in  the  defendant's 
employ. 

By  the  defendant's  regular  schedule,  it 
was  Fitzgerald's  duty  to  run  a  car  each 
week  day,  with  one  Campbell  as  conductor, 
from  Charlton  to  Worcester,  starting  from 
the  car  bam  in  Charlton  at  5.45  a.  m. 
On  the  evening  of  August  28th,  Fitzgerald 
and  Campbell  received  a  verbal  order  from 
one  Kingdon,  the  defendant's  car  despatch- 
er.  to  run  their  car  as  a  special  car  from 
Charlton  to  Southbridge  and  return  before 
starting  their  regular  trip  from  Charlton 
to  Worcester  at  5:45  a.  m.  The  order  was 
to  start  from  the  Charlton  car  barn  at 
5.05  A.  M.,  go  to  Southbridge,  leave  South - 
bridge  on  the  return  trip  at  5:27  a.  m.,  pass- 
ing two  cars  at  the  optical  works  (in 
Southbridge),  "then  right  of  way  to  the 
car  barn  and  then  on  regular  schedule,"  to 
quote  from  the  testimony  of  Campbell. 

Fitzgerald  and  Campbell  left  Charlton  on 
the  morning  of  August  29th  as  instructed, 
arrived  at  Southbridge,  and  started  on  the 


return  trip.  There  was  evidence  that,  when 
they  were  within  one  and  one-half  minutes 
or  two  minutes  of  Charlton  they  were  run 
into  by  a  car  which,  by  the  regular  sched- 
ule, left  Charlton  for  Southbridge  at  5:45 
A.  M.,  the  same  minute  at  which,  by  the 
same  schedule,  Fitzgerald's  and  Campbell's 
car  w^as  to  leave  Charlton  for  Worcester; 
that  Fitzgerald  first  saw  this  car  when  it 
was  about  200  feet  away,  as  he  came 
around  a  curve  at  full  speed  (from  20  to 
25  miles  an  hour);  that  he  did  all  in  his 
power  to  stop  his  car,  but  that,  in  spite  of 
this,  the  other  car  (an  open  one)  "mounted" 
his  car  (a  closed  one)  and  he  was  caught 
before  he  could  get  out  of  the  way. 

Whether  Fitzgerald  and  Campbell  were 
behind  time  on  the  one  hand,  or,  on  the 
other  hand,  whether  the  other  car  started 
before  the  schedule  time,  was  not  clear  on 
the  evidence,  and  is  not  important.  There 
was  evidence  that  the  car  despatcher  told 
the  conductor  of  this  other  car  "to  wait  at 
the  car  bam  until  he  had  seen  us  [Fitz- 
gerald and  Campbell]  go  by,"  to  quote 
again  from  Campbell's  testimony. 

One  Farquhar  was  the  motorman  of  this 
other,  car,  which,  by  the  regular  schedule, 
was  to  leave  Charlton  for  Southbridge  at 
5:45  A.  M. 

It  appeared  that  the  car  despatcher's  of- 
fice was  '  at  the  defendant's  car  barn  at 
Oxford. 

It  happened  that  Kingdon,  the  car  des- 
patcher, Fitzgerald  and  Campbell  (the  mo- 
torman and  conductor  of  the  car  which  ran 
as  a  special  car  to  Southbridge  with  the 
right  of  way  on  its  return  trip  to  Charlton), 
and  Smith  (the  conductor  of  the  regular 
car  leaving  Charlton  for  Southbridge  and 
running  against  the  special  car  if  it  left 
Charlton  before  that  car  arrived  there) 
were  at  a  reception  at  Webster  on  the  even- 
ing of  August  28th,  and  that  all  the  orders 
given  by  Kingdon,  the  car  despatcher,  were 
given  there  by  word  of  mouth.  Farquhar 
(the  motorman  of  this  other  car)  was  not 
at  the  reception,  and  received  no  order  or 
notice  in  the  matter.  This  reception  was 
given  to  one  Anderson,  the  superintendent 
of  the  defendant's  railway,  who  was  leav- 
ing Its  employ,  and  was  attended  by  some 
18  to  20  employees. 

The  plaintiff  introduced  evidence  from 
which  the  jury  were  warranted  in  finding 
that  it  was  the  general  custom  of  the  de- 
fendant corporation  to  notify  both  the.  con- 
ductor and  the  motorman  of  a  regular  car 
which  is  to  wait  for  a  special  car,  and  also 
to  post  all  orders  for  special  cars  which 
conflict  with  the  regular  schedule  on  a 
bulletin  board  hung  under  the  clock  in  the 
motormen's  and  conductors'  lobby  iu  tho 
Charlton  street  car  barn. 
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Where  the  result  of  an  employee's  forget- 
ting an  order  is  not  of  serious  consequence, 
an  employer's  duty  is  performed  if  the 
proper  order  is  given  clearly  by  word  of 
mouth  to  one  employee.  But,  where  life  or 
death  hangs  on  an  order's  being  executed 
as  given,  no  chances  should  be  taken.  It 
might  well  be  found  in  such  a  case  to  be 
an  act  of  negligence  if  precautions  were  not 
taken  against  the  order's  being  forgotten 
or  misunderstood. 

The  general  custom  of  the  defendant's 
road  (which  was  testified  to  in  the  case  at 
bar)  required  such  precautions  to  be  taken 
in  giving  an  order  of  that  kind.  That  gen- 
eral custom  testified  to  was  to  notify  the 
motorman  as  well  as  the  conductor  of  the 
regular  car  which  was  to  wait  for  the  special 
car,  and  to  post  such  an  order  on  the  bulle- 
tin board  in  the  motormen's  and  conductors' 
lobby  in  the  car  barn  from  which  the  regular 
car  was  to  start. 

In  the  case  at  bar  the  plaintiff  waived  all 
but  two  counts  of  the  declaration.  In  both 
of  these  the  plaintiff  counted  on  "the  neg- 
ligence of  employees  of  the  defendant  who 
were  intrusted  with  and  were  exercising 
superintendence  and  whose  sole  or  principal 
duty  was  that  of  superintendence."  His 
contention  is  that  the  negligence  of  a  car 
despatcher  is  the  negligence  of  an  employee 
of  the  defendant,  who  was  intrusted  with 
and  was  exercising  superintendence. 

The  plaintiff  was  right  in  this  conten- 
tion. It  was  decided  in  Doe  v.  Boston  & 
W.  Street  R.  Co.  196  Mass.  168,  80  N.  E. 
814,  that  a  car  despatcher  to  whom  is  con- 
fided the  management  of  cars  on  the  tracks 
of  a  street  railway  is  an  employee  in- 
trusted with  and  exercising  superinten- 
dence, and  whose  sole  or  principal  duty  is 
that  of  superintendence,  within  Rev.  Laws, 
chap.  106,  §  71,  cl.  2.  See  also,  in  this 
connection,  Han  kins  v.  New  York,  L.  E.  & 
W.  R.  Co.  142  N.  Y.  416,  25  L.R.A.  396,  40 
Am.  St.  Rep.  616,  37  N.  E.  466;  Lewis  v. 
Scifert,  116  Pa.  628,  2  Am.  St.  Rep.  631,  11 
Atl.  614;  Darrigan  v.  New  York  &  N.  E.  R. 
Co.  52  Conn.  285,  62  Am.  Rep.  500. 

From  what  has  been  said  the  jury  were 
warranted  in  finding  that  Kingdon  was  neg- 
ligent in  not  giving  the  order  to  Farquhar, 
the  motorman  of  the  regular  car,  as  well  as 
to  Smith,  the  conductor  of  it,  to  wait  in  the 
car  barn  until  the  special  car  had  passed, 
and  in  not  posting  that  order  on  the  bulle- 
tin board. 

The  defendant  has  made  the  further  con- 
tention that  the  cause  of  the  accident  here 
in  question,  and  the  sole  cause  of  it,  was 
Smith's  having  forgotten  the  order  which 
the  evidence  shows  was  given  to  him  by 
Kingdon  by  word  of  mouth;  and  for  that 
•  reason  that  the  case  comes  within  Stone  v. 
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Boston  &  A.  R.  Co.  171  Mass.  630,  41  L.RJI. 
794,  51  N.  E.  1;  Glassey  v.  Worcester  Gon- 
sol.  Street  R.  Co.  186  Mass.  316,  70  N.  E. 
109,  and  Higgins  y.  Higgins,  188  Mass.  113, 
74  N.  E.  471. 

But  the  reasons  which  make  it  the  duty 
of  the  employer  or  his  superintendent  (in 
such  a  case  as  that  now  before  us)  to  take 
precautions  against  an  order  being  forgot- 
ten or  misunderstood  make  the  failure  to 
do  that  a  proximate  cause  of  the  accident 
if  an  order  verbally  given  to  the  conductor 
alone  is  forgotten  and  an  accident  occurs. 

In  this  event,  by  the  terms  of  the  report, 
judgment  is  to  be  entered  for  the  plaintiff 
for  $6,000,  with  interest  and  costs.  But, 
since  the  $2,600  for  which  a  verdict  is  given 
in  the  first  count  goes  to  different  persons 
from  those  to  whom  the  $2,500  fw  which  a 
verdict  is  given  in  the  second  count  should 
be  paid,  we  construe  the  report  to  mean 
that  the  verdict  entered  for  the  defendant 
should  be  set  aside,  that  a  judgment  for 
$2,500  is  to  be  entered  on  each  count,  as  of 
the  date  of  the  trial;  and  that  judgment 
should  carry  interest  from  the  date  of  the 
verdict,  with  one  set  of  costs. 

So  ordered. 


MASSACHUSETTS    SUPREBIG    JUDI* 
CIAIi  COURT. 

HORACE  V.  YOUNG 

V. 

GEORGE  H.  SNELL. 
(200  Mass.  242,  86  N.  E.  282.) 

Evidence  ^  sufficiency  -*  defect. 

1.  Proof  of  the  existence  of  a  nail  pro- 
jecting from  the  floor  near  a  machine  a 
week  after  an  employee  stumbles  over  some- 
thing at  that  point  and  falls  into  the  ma- 
chine to  his  injury  will  justify  a  finding 
that  it  was  there  at  the  time  of,  and  was 
the  cause  of,  the  accident. 


Case  Note, -^  Master* a  Uahility  for  in- 
juries sustained  hy  servant  from  fall' 
ing  over  nail  or  holt  projecting  from 
floor. 

The  case  of  Jennings  v.  Tompkins,  cited 
by  the  court  in  Youno  v.  Snell,  was  not 
a  master  and  servant  case. 

The  only  case  similar  in  its  facts  to  the 
above  case  is  Taylor  v.  Penn.  Steel  Castings 
&  Mach.  Co.  217  Pa.  269,  66  Atl.  353,  which 
holds  that  a  servant  cannot  recover  for  in- 
juries sustained  in  consequence  of  stum- 
bling over  a  bolt  which  projected  from  % 
to  %  of  an  inch  above  the  floor,  and  thereby 
falling  into  an  open  elevator  shaft,  where 
such  bolt  was  necessary  to  sustain  weigh- 
ing scales  which  it  was  the  servant's  duty 
to  use,  as  the  danger  therefrom  was  obvious 
and  fuUx  known  to  him* 
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Same  ^  defect  —  notice. 

2.  That,  upon  examination  of  the  place 
at  which  an  employee  stumbled  and  fell 
into  a  machine  to  his  injury,  a  nail  was 
found  projecting  from  the  floor,  will  justify 
a  finding  that  a  proper  inspection  bpfore 
the  accident  would  have  disclosed  its  pres- 
ence to  the  employer. 
Master  —  unsafe  woriclng  place. 

3.  An  employer  may  be  liable  for  an  in- 
jury to  his  employee  through  his  fall  into 
a  machine  by  stumbling  over  a  nail  pro- 
jecting from  the  floor  near  the  machine, 
which  is  concealed  by  the  litter  on  the  floor. 
Same  ^  fellow    servant  — >  negligence. 

4.  An  accident  to  an  employee  who 
stumbles  over  a  nail  projecting  from  the 
floor  and  falls  into  a  machine  cannot  be 
said  to  have  been  caused  by  the  negligence 
of  a  fellow  servant  in  failing  to  remove 
the  litter  from  the  floor,  where  there  is 
nothing  to  show  that  he  had  neglected  to 
remove  it  when  his  duty  requir^  him  to 
do  so. 

Same  —  contributory  negligence. 

5.  A  workman  is  not  negligent  per  se 
in  walking  toward  a  machine  in  motion 
without  sweeping  the  litter  from  the  floor 
to  ascertain  if  it  contains  projections  which 
may  cause  him  to  stumble  and  fall  into  the 
machine. 

Same «—  assumption  of  risk. 

6.  A  workman  does  not  assume  the  risk 
of  injury  by  being  thrown  into  a  machine 
by  falling  over  a  nail  projecting  from  the 
floor,  where  it  is  habitually  covered  with 
litter  so  that  the  risk  from  it  is  not  ob- 
vious. 

(November  24,  1008.) 

REPORT  by  the  Superior  Court  for  Bris- 
tol County  for  the  opinion  of  the  Su- 
preme Judicial  Court  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  S.  Hall,  for  plaintiff: 

It  yras  the  defendant's  duty  to  use  due 
diligence  to  discover  defects,  and  the  dura- 
tion of  those  defects  may  be  considered  as 
bearing  on  such  diligence. 

2  Thomas,  Neg.  p.  1392;  Walton  v.  En- 
sign, 27  Ohio  C.  C.  505. 

If  there  are  facts  from  which  a  reason- 
able inference  of  negligence  may  be  drawn, 
there  is  sufficient  evidence  to  go  to  the  jury. 

Cleveland  Terminal  &  Valley  R. -Co.  v. 
Marsh,  63  Ohio  St.  236,  62  L.R.A.  142,  58 
N.  E.  821 ;  Northern  Mill.  Co.  v.  Mackey,  99 
111.  App.  57;  Dixey  v.  Philadelphia  Traction 
Co.  180  Pa.  401,  36  Atl.  924;  Corbin  v. 
Western  Electric  Co.  78  111.  App.  516. 

Mr.  D.  F.  Slade,   for  defendant: 

The  plaintiff  was,  as  a  matter  of  law, 
bound   to  exercise  caution   in  approaching 
these  dangers. 
19  L.R.A.(N.S.) 


.  Ford  V.  Mt.  Tom  Sulphite  Pulp  Co.  172 
Mass.  544,  48  L.R.A.  96,  52  N.  E.  1065; 
May  V.  Whittier  Mach.  Co.  164  Mass.  29, 
27  N.  E.  768. 

The  plaintiff  assumed  the  risk  incident  to 
his  employment. 

Kanz  V.  Page,  168  Mass.  217,  46  N.  E. 
620. 

The  presence  of  the  nail  was  one  of  those 
temporary  dangers  which  the  employers 
could  not  reasonably  guard  against;  and, 
considering  the  use  to  which  the  room  was 
being  put,  it  could  not  be  said  that  the  de- 
fendant was  called  upon,  in  the  exercise  of 
due  diligence,  to  know  of  its  presence. 

McCann  v.  Kennedy,  167  Mass.  23,  44  N. 
E.  1055;  Donovan  v.  American  Linen  Co. 
180  Mass.  127,  61  N.  E.  808. 

lioring,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  hired  by  the  defendant  to 
put  up  an  addition  to  his  planing  mill  about 
six  weeks  before  the  accident  here  com- 
plained of.  He  testified  that  he  was  invited 
by  the  defendant  to  use  the  machinery  in 
the  mill  whenever  he  had  work  to  be  done 
which  could  be  done  more  quickly  on  one  of 
the  machines.  On  the  day  in  question  he 
had  occasion  to  square  up  a  piece  of  quarter 
round  board,  and  undertook  to  use  the  de- 
fendant's buzz  planer  in  doing  that  work. 
His  story  was  that  he  found  that  he  did  not 
have  the  right  gauge  on;  that  he  went  and 
set  the  gauge;  that  he  then  "went  to  pick 
up"  the  board  in  question,  when  something 
caught  his  foot  and  "caused  him  to  stum- 
ble" onto  the  buzz  planer  which  was  ex- 
posed, and  parts  of  two  of  his  fingers  were 
cut  off  by  the  machine.  He  was  alone  in 
the  room  at  the  time,  and  he  testified  that 
"it  was  not  light  around  the  machine  and 
you  could  not  see  the  fioor  around  the  ma- 
chine; that  there  were  a  good  many  shav- 
ings on  the  floor;  that  these  were  directly 
under  his  feet  and  all  around  the  planer.*' 
The  accident  was  on  a  Monday. 

He  further  testified  that,  a  week  later,  he 
went  to  the  place  with  another  carpenter 
who  never  had  worked  for  the  defendant, 
and  found  a  nail  sticking  up  "about  1  inch 
or  more"  above  the  floor,  and  about  18  inches 
from  the  bottom  of  the  planer;  "that  it 
was  where  it  came  directly  in  the  way  of 
his  right  foot."  He  described  the  nail  as 
"hooked  over,  the  head  of  it,"  and  "that 
the  head  of  it  was  towards  him  as  he  stood 
there  working  on  the  machine;"  that  he 
saw  an  "impression  in  the  floor"  which  in- 
dicated that  the  nail  had  been  in  the  board; 
"that  the  depression  looked  old"  and  "the 
nail  looked  old;"  it  had  been  worn  slightly; 
the  nail  was  not  there  in  the  depression,  but 
was  sticking  up  from  it;  the  depression  was 
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about  the  same  length  as  the  part  of  the 
nail  which  stuck  up  from  the  floor,  and  the- 
nail  seemed  to  fit  it.  When  he  went  there 
a  week  after  the  accident  and  found  the 
nail,  "he  took  a  stick  and  brushed  the  shav- 
ings away  and  found'  the  nail."  The  de- 
pression showed  where  the  head  of  the  nail 
had  been  driven  into  the  wood. 

The  story  of  finding  the  nail  was  corrob- 
orated by  the  testimony  of  the  carpenter 
who  went  with  the  plaintiff  when  he  went 
to  the  factory  a  week  after  the  accident,  as 
has  just  been  stated.  He  (the  carpenter) 
testified  to  the  shavings,  to  brushing  them 
aside,  and  finding  the  nail.  He  saw  that  the 
nail  ''was  sticking  up  an  inch  to  an  inch 
and  %"  He  also  corroborated  the  plain- 
tiff's story  as  to  the  place  where  the  nail 
was  found,  adding,  "it  was  sort  of  a  bad 
place  for  it,"  and,  as  to  the  nail  being  bent 
over,  he  testified  that  it  "looked  as  if 
it  was  stamped  on;"  that  it  looked  to  him 
as  if  the  nail  had  been  tramped  on  some 
around  there;"  that  the  nail  head  was  bent 
over;  that  "the  nail  was  loose  in  the  floor, 
in  the  hole  in  the  floor,  from  being  tramped 
on;  that  there  was  a  depression  under  the 
head  of  the  nail;"  "that  the  nail  did  not 
look  very  new." 

The  plaintiff's  story  as  to  what  the  nail 
looked  like  was  further  corroborated  by  one 
Fitch,  who  was  an  employee  of  the  defend- 
ant. His  testimony  confirmed  the  story  told 
by  the  plaintiff  as  to  where  the  nail  was,  as 
to  its  sticking  up  from  the  floor,  as  to  its 
being  bent  over,  and  as  to  the  depression  in 
the  floor.  He  also  testified  "that  it  ap- 
peared to  be  a  nail  that  had  worked  itself 
out  of  the  floor,  or  had  been*  driven  in  the 
floor  and  tipped  over  by  working  arcAind  by 
the  tramping  on  it;  that  it  looked  like  a 
nail  after  it  was  scraped  some  on  the  side 
by  the  feet  of  anyone  there  and  loosened  out 
of  the  wood  which  kind  of  bent  over  the 
head  of  it;  that  it  looked  as  if  it  had  been 
tramped  down  in  the  floor  as  a  nail  natu- 
rally would  be  that  had  been  tramped  on  the 
floor;"  and  "that  the  floor  was  all  worn 
there;  that  it  was  worn  up  under  the  edge 
of  the  planer." 

One  of  the  defendant's  employees  called 
by  the  defendant  testified  that  his  attention 
was  called  to  the  nail  by  the  plaintiff.  He 
said  that  the  nail  was  2%  inches  long,  and 
"that  about  %  an  inch  or  %  of  an  inch"  of 
it  only  "was  in  the  floor."  His  testimony 
corroborated  that  of  the  plaintiff  as  to 
where  the  nail  was,  as  to  the  nail  being 
bent  over,  as  to  its  being  "worn  some"  and 
"shiny,"  "that  it  showed  shiny  in  a  part  of 
it  where  it  had  been  struck  by  the  feet," 
and  "that  it  was  not  a  new  nail."  He  also 
testified  that  between  the  time  of  the  acci- 
dent and  the  time  the  plaintiff  found  the 
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nail  he  did  not  do  any  cleaning  "as  far  aiB  he 
could  remember." 

There  was  evidence  that  the  floor  about 
the  buzz  planer  was  habitually  covered  with 
shavings,  and  that  these  shavings  were 
usually  cleaned  up  once  a  week  on  Satur- 
day night,  and  that  it  was  the  duty  of  the 
last  witness  to  clean  up  the  shavings  at  that 
time.. 

There  was  some  evidence  which  tended 
to  contradict  what  might  be  inferred  from 
the  testimony  of  the  plaintiff  and  his  wit- 
nesses. It  is  not  necessary  to  state  what  it 
was,  for,  even  if  not  contradicted,  the  jury 
could  disbelieve  it  in  toto.  Lindenbaum  v. 
New  York,  N.  H.  &  H.  R.  Co.  197  Mass.  314, 
84  N.  E.  129. 

The  case  does  not  come  within  Jennings 
V.  Tompkins,  180  Mass.  302,  62  N.  E.  265. 
The  nail  in  the  case  at  bar  ( if  the  plaintiff's 
story  was  believed)  was  bent  over  so  as  to 
make  a  person  stumble,  and  was  in  such  a 
position  with  reference  to  the  buzz  planer 
as  to  make  its  existence  a  source  of  great 
danger.  In  addition,  the  jury  were  warrant- 
ed in  finding  that  it  stood  up  above  the  floor 
from  an  inch  to  an  inch  and  %  in  place  of 
3/16  of  an  inch,  as  in  Jennings  v.  Tompkins. 

It  is  not  an  infrequent  occurrence  that  the 
condition  in  which  the  locus  is  found  after 
an  accident  is  of  itself  alone  sufficient  evi- 
dence of  its  having  been  in  the  same  condi- 
tion before  the  accident.  In  Comerford  v. 
Boston,  187  Mass.  564,  73  N.  E.  661,  the 
plaintiff  was  injured  by  the  sidewalk  having 
settled  down  about  2  inches  below  the  curb- 
ing. There  was  evidence  that,  after  the 
accident,  the  facing  of  the  inside  of  the 
curbing  was  "pretty  nigh  black."  This  was 
held  sufficient  evidence  that  the  sidewalk 
had  been  in  this  condition  such  a  length  of 
time  before  the  accident  that  the  city,  by 
the  exercise  of  reasonable  diligence,  might 
have  known  of  it  in  season  to  have  it  rem- 
edied, within  Pub.  Stat.  1882,  chap.  52,  §  18 
(Rev.  Laws,  chap.  61,  §  18). 

In  Gould  V.  Boston  Elev.  R.  Co.  191  Mass. 
396,  77  N.  E.  712,  a  seat  in  an  open  car 
fell  on  the  plaintiff  by  the  breaking  of  the 
metallic  armature.  Evidence  that,  after  the 
accident,  half  of  the  break  of  the  armature 
was  rusty,  black,  and  corroded  was  held  to 
be  evidence  that  the  crack  was  an  old  one, 
and  would  have  been  seen  on  inspection  if 
due  care  had  been  used  by  the  defendant. 

Hannan  v.  American  Steel  &  Wire  Co.  193 
Mass.  127,  78  N.  E.  749,  is  another  case 
of  the  same  kind.  There  an  injury  was 
caused  by  the  breaking  of  an  iron  bolt, 
and,  after  the  accident,  it  was  found  that 
part  of  the  break  was  fresh  and  the  other 
part  rusty.  It  was  held  that  the  condition 
in  which  the  bolt  was  found  to  be  after  the 
accident  warranted  a  finding  that  it  was 
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an  old  flaw  which  could  have  been  found 
bad  proper  inspection  been  made  by  the 
defendant,  in  the  exercise  of  due  care. 

In  our  opinion  the  case  at  bar  comes  with- 
in these  decisions,  and  the  evidence  here 
H-arranted  the  jury  in  finding  that  the  nail 
found  by  the  plaintifT  a  week  after  the  ac- 
cident was  there  before  it  and  was  the  cause 
of  it;  and  that,  on  proper  inspection,  it 
would  have  been  found  by  the  defendant. 
Further,  in  our  opinion  this  is  not  the  case 
of  a  transitory  risk,  as  in  Donovan  v.  Amer- 
ican Linen  Co.  180  Mass.  127,  61  N.  E.  808, 
and  McCann  y.  Kennedy,  167  Mass.  23,  44 
N.  £.  1055. 

Neither  was  the  accident  caused  by  the 
neglect  of  a  fellow  servant  in  not  sweeping 
up  the  shavings.  On  the  uncontradicted  tes- 
timony, the  shavings  were  to  be  sWept  up 
but  once  a  week.  There  is  no  evidence 
that  they  were  not  swept  up  on  the  Satur- 
day night  preceding  the  Monday  on  which 
the  accident  occurred.  The  shavings  around 
the  planer  at  the  time  of  the  accident  might 
well  have  been  made  on  that  Monday  morn- 
ing. The  case  therefore  does  not  come  with- 
in McRea  v.  Hood  Rubber  Co.  187  Mass. 
326,  72  N.  E.  1015. 

We  are  also  of  opinion  that  the  jury  were 
warranted  in  finding  that  the  accident  was 
not  caused  by  contributory  negligence  on 
the  part  of  the  plaintiff.  They  were  war- 
ranted in  finding  that  the  nail  was  hidden 
by  shavings  at  the  time  of  the  accident. 
In  our  opinion  a  workman  cannot  be  said, 
as  matter  of  law,  to  be  guilty  of  negligence 
if  he  walks  to  a  buzz  planer  over  a  floor 
covered  by  shavings,  without  sweeping  them 
away  and  examining  the  condition  of  the 
floor. 

Since  the  floor  was  habitually  covered 
with  shavings,  the  risk  from  this  nail  was 
not  an  obvious  one,  and,  for  that  reason, 
was  not  one  assumed^  by  the  plaintiff  as  an 
incident  to  the  employment  which  he  chose 
to  accept. 

In  accordance  with  the  terms  of  the  re- 
port the  entry  must  be — 
Judgment  for  the  plaintiff  in  the  sum  of 

li,ooa 


MICHIGAN  SUPREME  COURT. 

SARAH  MAYER 

V. 

IGNATZ  MAYER,  Appt 

(—  Mich.  — ,  117  N.  W.  890.) 

Foreign      Judgment  —  alimony  —  en- 
forcement. 

1.  The  courts  of  one  state  may  enforce 
a  decree  of  another  state  foV  alimony  pay- 
able in*  instalments  where  no  power  to 
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change  the  decree  is  reserved  by  the  court 

or  conferred  by  statute. 

Same  —  support    of    minors  —  right    to 

modify. 

2.  The  courts  of  one  state  may  not  enforce 
payment  of  arrears  under  a  decree  of  an- 
other state  directing  one  party  to  a  divorce 
suit  to  pay  tlie  other  a  certain  amount  per 
month  for  support  of  the  children  where 
the  court  reserved  the  right  to  modify  thw 
order  in  regard  to  the  children  at  any  time. 
Contempt  —  disobedience    of    judgment 

—  statutory  provision. 

3»  Statutory  authority  to  punish  by  im- 
prisonment disobedience  of  an  order  for 
payment  of  alimony,  made  in  any  suit  for 
divorce,  does  not  extend  to  the  authoriza- 
tion of  such  punishment  for  noncompliance 
with  a  decree  directing  payment  of  money 
d^e  under  a  foreign  decree  for  alimony. 

(October  6,  1008.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  Wayne  County 
in  Chancery  directing  him  to  comply  with  a 
foreign  judgment  for  the  payment  of  ali- 
mony and  punishing  him  for  contempt  for 
refusal  to  do  so.     Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frazer,  Griswold,  Sk  Slyfield, 
for  appellant: 

The  decree  is  a  nuHity  because  an  action 
is  not  maintainable  on  a  decree  of  a  court 
of  a  sister  state  for  alimony  till  the  court 
which  rendered  it  has  first  fixed  the  specific 
amount  due. 

Lynde  v.  Lynde,  181  U.  S.  183,  46  L.  ed. 
810,  21  Sup.  Ct.  Rep.  656,  162  N.  Y.  406, 
48  L.R.A.  679,  76  Am.  St.  Rep.  332,  56  N. 
E.  979,  41  App.  Div.  280,  68  N.  Y.  Supp. 
667;  Israel  v.  Israel,  9  L.R.A.(N.S.)  1168, 
79  C.  C.  A.  32,  148  Fed.  576,  8  A.  &  E.  Ann. 
Cas.  697;  Sistare  v.  Sistare,  80  Conn.  1,  66 
Atl.  772;  Freund  v.  Freund,  71  N.  J.  Eq. 
524,  63  Atl.  766;  Wetmore  v.  Markoe,  196 
U.  S.  72,  49  L.  ed.  391,  26  Sup.  Ct.  Rep. 
172,  2  A.  A^  E.  Ann.  Cas.  266;  Audubon  v. 
Shufeldt,  181  U.  S.  576,  46  L.  ed.  1009, 
21  Sup.  Ct.  Rep.  736. 

Mr.  Willard  E.  Warner,  for  appellee: 

While  the  lex  loci  regulates  the  rights 
under  a  foreign  contract,  yet  the  lex  fori 
controls  as  to  the  remedy  for  enforcing 
those  rights. 

2  Bishop,  Marr.  Div.  &  Sep.  T  847; 
Bishop,  Contr.  Ijlf  1403-1412;  Judd  v.  Judd, 
126  Mich.  228,  84  N.  W.  134;  Lohrstorfer 
V.  Lohrstorfer,  140  Mich.  551,  70  L.R.A. 
621,  104  N.  W.  142;  Bullock  v.  Bullock,  61 


Note.  —  As  to  actions  to  recover  instal- 
ments of  alimony  accruing  under  a  decree 
rendered  in  another  state,  see  case  note  to 
Israel  v.  Israel,  9  L.R.A.  (N.S.)  1168,  and 
the  subsequent  case  of  Hunt  v.  Monroe,  II 
L.RjV.(N.S,)   249. 
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N.  J.  Eq.  444,  27  Atl.  436;  Stack  v.  Detour 
Lumber  &  Cedar  Co.  151  Mich.  21, 16  L.R.A. 
(N.S.)  616,  114  N.  W.  876;  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  23  L.  ed. 
246;  Townsend  v.  Jemison,  9  How.  407,  13 
L.  ed.  194;  Home  L.  Ins.  Co.  v.  Elwell,  111 
Mich.  689,  70  N.  W.  334;  Bank  of  United 
States  V.  Donnally,  8  Pet.  361,  8  L.  ed. 
974. 

The  decree,  if  conclusive  in  Oklahoma,  is 
equally  conclusive  here. 

Dobson  V.  Pearce,  12  N.  Y.  1(>6,  62  Am. 
Dec.  152;  Fletcher  v.  Ferrel,  9  Dana,  372, 
35  Am.  Dec.  143;  Cheever  v.  Wilson,  9  Wall. 
108,  19  L.  ed.  604;  Shields  v.  Thomas,  18 
How.  253,  15  L.  ed.  368;  Nations  v.  John- 
son, 24  How.  196,  16  L.  ed.  628;  2  Story, 
Const.  ^  1313;  Reynolds  v.  Reynolds,  i;5 
Mich.  378,  73  N.  W.  425;  People  v.  Har- 
rison, 84  Cal.  607,  24  Pac.  311;  Ex  parte 
Stemes,  77  Cal.  156,  11  Am.  St.  Rep.  251, 
19  Pac.  275. 

Complainant  is  simply  seeking  to  recover 
the  actual  amount  of  arrears,  which  is  a 
definite  and  fixed  amount. 

Bennett  v.  Bennett,  Deady,  299,  Fed.  Cas. 
No.  1,318;  Arrington  v.  Arrington,  127  N. 
C.  190,  52  L.R.A.  201,  80  Am.  St.  Rep.  791, 
37  S.  E.  212;  Trowbridge  v.  Spinning,  23 
Wash.  48,  54  L.R.A.  204,  83  Am.  St.  Rep. 
806,  62  Pac.  125;  Wagner  v.  Wagner 
( Wagener  v.  Latham)  26  R.  I.  27,  65  L.R.A. 
816,  57  Atl.  1068,  3  A.  &  E.  Ann.  Cas.  678; 
Knapp  V.  Kna;>p,  59  Fed.  641;  Brisbane  v. 
Dobson,  50  Mo.  App.  170. 

In  the  decree  the  award  of  alimony  is  ab- 
solute, and  cannot  be  altered  after  the  term 
unless  the  decree  expressly  reserves  the 
right,  or  the  statute  gives  such  right. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  136; 
Perkins  v.  Perkins,  12  Mich.  456;  Chandler 
V.  Chandler,  24  Mich.  176;  Goodman  v. 
Goodman,  26  Mich.  417;  Smith  v.  Smith, 
139  Mich.  134,  102  N.  W.  631;  Waldo  v. 
Waldo,  62  Mich.  94,  17  N.  W.  710;  Mutual 
F.  Ins.  Co.  V.  Phoenix  Furniture  Co.  108 
Mich.  170,  34  L.R.A.  694,  62  Am.  St.  Rep. 
693,  66  N.  W.  1095;  Dunlap  v.  Byers,  110 
Mich.  109,  67  N.  W.  1007. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court:'  , 

Complainant  and  defendant  were  former- 
ly husband  and  wife.  On  the  20th  of  April, 
1896,  the  district  court  of  the  fifth  district 
of  Oklahoma  passed  a  decree  dissolving  the 
marriage  between  the  parties,  and  awarding 
the  custody  of  five  minor  children  of  the 
parties  to  the  defendant  upon  the  following 
terms  and  conditions:  "The  ^aid  the  children 
are  to  be  sent  to  the  public  schools  during 
the  school  year,  and  said  children  are  not  to 
be  sent  out  to  work  unless  by  permission  of 
the  court  or  judge.  The  plaintiff  is  to  have 
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the  right  to  visit  the  said  children  at  their 
home  between  the  hours-  of  9  a.  m.  and   9 
p.  M.  on  W^ednesdays  and  Saturdays  of  each 
week    without   interference   or   molestation 
from  the  defendant,  the  court  reserving^  the 
right  to  modify  the  order  in  regard  to   the 
children  at  any  time."    The  decree  further 
adjudged  that  the  complainant  should    pay 
to  defendant  as  alimony  for  the  support  of 
herself  the  sum  of  $25  per  month,  payable 
monthly,  such  payments  to  cease  on  defend- 
ant's   death    or   in    case    defendant    should 
marry.     The   decree   then   proceeds   as    fol- 
lows: "It  is  further  ordered  that  the  plain- 
tiff pay  to  the  defendant  for  the  support 
and  maintenance  of  the  children  the  sum  of 
$10   per  month   for  each  of  said  children, 
payable  to  the  defendant  monthly,  said  pay- 
ments to  continue   until  each  of  the   said 
children  shall  have  arrived  at  the  age    of 
twenty-one   (21)   years,  or  shall  have  mar- 
ried, or  until  the  further  order  of  the  court. 
As  a  condition  precedent  to  the  payment  of 
alimony  by  the  plaintiff,  the  defendant   is 
required  to  turn  over  to  the  plaintiff   his 
books,  literary  and  professional,  also  the  in- 
struments of  his   profession  now  being    in 
the   possession   of   the   defendant,   also   his 
private  papers,  pictures,  and  photographs; 
and   the   plaintiff   may   withhold   the   pay- 
ment of   said  alimony  until  this  order    is 
complied    with,    the    cost    of    packing    and 
shipping  to  be  paid  by  the  plaintiff."    The 
complainant,  who  was  the  defendant  in  the 
divorce  proceedings,  afterwards  removed  to 
New  York,  and  the  defendant  removed   to 
the  city  of  Detroit,  in  this  state,  and  com- 
plainant later  also  removed  to  the  city  of 
Detroit  and  filed  the  bill  in  this  case,  which 
sets   up,   in   substance,   that   she    has   sub- 
stantially complied  with  all  the  terms   of 
the  decree  on  her  part,  but  that  the  defend- 
ant has  failed   to   make'   payments   of   tlie 
amount  of  alimony  due  to  complainant  of 
$25, per  month,  that  he  has  failed  to  keep 
up   the  payments   awarded  to   her  for   the 
care  and  support  of  the  children,  and  that 
there  Is  now  due  on  each  item  a  large  sum 
of  money.     The   circuit   judge   found   that 
there  was  unpaid   to  complainant  for   her 
support  at  the  date  of  the  decree  $1,700.50, 
and  that  there  was  unpaid  to  complainant 
of  the  sums  which  she  was  entitled  to  re- 
ceive   for    the    support    of    the    children 
$3,172.34,  and  gave  a  decree  for  the  total 
amount    of    $4,872.84,    payable    forthwith. 
The  decree  not  having  been  complied  with, 
upon  proper  proceedings  had,  the  defendant 
was  adjudged  guilty  of  contempt  for  fail- 
ure to  comply  with  the  decree,  and  an  ap- 
peal has  been  taken  to  this  court  from  the 
original    decree,   and    also   from    the   order 
adjudging   the   defendant    guilty    of    con- 
tmpt;   and  the  questions   involved  in  both 
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orders  are  before  the  court  for  detennina- 
tion. 

The  case  presents  three  questions:  First, 
whether  a  decree  for  alimony  made  in  a 
court  of  a  sister  state,  where  no  reservation 
of  a  right  to  modify  the  decree  appears  in 
the  d^ree  itself,  and  where  no  such  right  is 
conferred  upon  the  court  by  statute,  is  such 
a  final  determination  of  the  rights  of  the 
parties  as  to  create  an  obligation  enforce- 
able in  our  courts;  second,  whether  the 
award  of  money  for  the  care  and  support  of 
the  children,  as  in  this  case,  where  there  is 
a  reservation  in  the  decree  of  a  right  to 
modify  or  change  the  order,  either  in  the 
statute  or  in  the  decree  itself,  is  such  a 
final  decree  or  order  as  is  enforceable  in 
the  courts  of  this  state;  and,  third,  whether, 
if  such  decree  is  either  wholly  or  in  part 
enforceable  within  this  state,  it  may  be  en- 
forced by  proceedings  as  for  contempt  on 
the  failure  of  the  delinquent  to  comply  with 
the  order  of  the  court  in  chancery. 

The  ease   of  Barber  v.  Barber,  21  How. 
582,   16   L.   ed.  226,  affirms  the  right  of  a 
wife  under  a  judicial  decree  of  separation 
from  bed  and  board,  who  has  been  awarded 
alimony  by  the  courts  of  the  state  of  New 
York,  payable  in  instalments*   to  maintain 
a  suit  in  equity  in  a  court  of  the  United 
States    in    the   state   of   Wisconsin   by   her 
next  friend  to  enforce  the  payment  of  such 
alimony.     It  was  said  in  the  course  of  the 
opinion:      "Courts  of  equity  will  interfere 
to  compel   the   payment  of  alimony  which 
has  been  decreed  to  a  wife  by  the  ecclesias- 
tical court  in  England.    Such  a  jurisdiction 
is  ancient  there,  and  the  principal  reason  for 
its   exercise    is    equally    applicable    to    the 
courts  of  equity  in  the  United  States.     It 
is  that,  when  a  court  of  competent  jurisdic- 
tion over  the  subject-matter  and  the  par- 
ties decrees  a  divorce,  and  alimony  to  the 
wife  as  its  incident,  and  is  unable  of  itself 
to  enforce  the  decree  summarily  upon  the 
husband,   that  courts  of  equity  will  inter- 
fere to  prevent  the  decree  from  being  defeat- 
ed by  fraud.     The  interference,  however,  is 
limited  to  cases  in  which  alimony  has  been 
decreed;  then  only  to  the  extent  of  what  is 
due,  and  always  to  cases  in  which  no  appeal 
18  pending  from  the  decree  for  the  divorce 
or  for  alimony.     .     .     .     The  parties  to  a 
cause  for  a  divorce  and  for  alimony  are  as 
much   bound   by  a  decree   for  both,   which 
has  been  given  by  one  of  our  state  courts 
luiving   jurisdiction    of    the    subject-matter 
and  over  the  parties,  as  the  same  parties 
would  be  if  the  decree  had  been  given  in  the 
ecclesiastical  court  of  England.     The  decree 
in  both  is  a  judgment  of  record,  and  will  be 
received  as  such  by  other  courts.    And  such 
a  judgment  or  decree,  rendered  in  any  state 
of  the  United  States,  the  court  having  ju- 
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risdiction,  will  be  carried  into  judgment  in 
any  other  state,  to  have  there  the  same  bind- 
ing force  that  it  has  in  the  state  in  which 
it  was  originally  given.  For  such  a  pur- 
pose, both  the  equity  courts  of  the  United 
States  and  the  same  courts  of  the  states 
have  jurisdiction."  This  case  was  cited  as 
an  authority  in  Dow  v.  Blake,  148  III.  76, 
30  Am.  St.  Rep.  156,  35  N.  E.  761,  and  in 
Wagner  v.  Wagner  (Wagener  v.  Latham) 
26  R.  I.  27,  66  L.R.A.  .816,  67  Atl.  1068, 
3  A.  &  E.  Ann.  Cas.  678,  and,  if  the  holding 
be  limited  to  a  case  in  which  a  final  award 
of  alimony  has  been  made  in  a  sister  state, 
with  no  power  reserved  in  the  court,  in  the 
decree  itself  or  inherent  in  the  court  under 
the  law,  either  the  common  law  or  the  stat- 
ute law,  to  modify  or  amend  the  decree  as 
to  the  amount,  its  authority  should  be  said 
to  remain  unshaken.  It  will  be  noticed 
that,  as  to  the  award  of  alimony  to  the 
wife  in  this  case,  the  decree  contains  no 
reservation  of  authority  to  subsequently 
modify  the  decree.  The  statute  of  Okla- 
homa was  introduced  in  evidence  by  the  de- 
fendant, and  the  only  provision  which  bears 
upon  the  power  of  the  court  in  such  cases 
is  as  follows:  "When  a  divorce  is  granted, 
the  court  shall  make  provision  for  guardian- 
ship, custody,  support,  and  education  of  the 
minor  children  of  the  marriage-,  and  may 
modify  or  change  any  order  in  this  respect 
whenever  circumstances  render  such  cliange 
proper."  [2  Rev.  &  Anno.  Stat.  1903, 
§  4838.]  It  will  be  seen  that  this  limits  the 
statutory  authority  to  modify  the  decree  to 
the  subject  of  the  allowance  for  the  support 
and  education  of  the  minor  children.  It 
is  contended  in  the  brief  of  the  defendant's 
counsel  that  this  right  exists  in  a  court  of 
equity  independent  of  statute.  We  do  not 
agree  with  this  contention.  On  the  con- 
trary, we  think  the  authorities  generally 
sustain  the  proposition  that  a  decree  for 
alimoiiy  in  a  case  of  divorce  a  vinculo,  made 
without  reserve,  although  payable  in  instal- 
ments, is  final,  and  cannot  be  changed  after 
enrolment  of  the  decree.  See  Sampson  v. 
Sampson,  16  R.  I.  466,  3  L.R.A.  349,  16  Atl. 
711;  Livingston  v.  Livingston,  173  N.  Y. 
377,  61  L.R.A.  800,  93  Am.  St.  Rep.  600, 
66  N.  E.  123;  Kamp  v.  Kamp,  6!)  N.  Y.  220; 
Erkenbrach  v.  Erkenbrach,  90  N.  Y.  466. 
In  most  of  the  states  the  power  to  amend 
the  decree  as  to  alimony  is  reserved  to 
the  court  by  statute;  but,  in  the  absence  of 
such  reservation  or  authority,  or  of  a  reser- 
vation in  the  decree  itself,  we  think  the  de- 
termination should  be  treated  as  final.  We 
think  the  decree  for  the  arrears  due  the  wife 
is  within  the  authority  of  the  court,  and 
should  be  affirmed.  But  different  considera- 
tions control  as  to  that  portion  of  the  de- 
i  cree  which  found  in  favor  of  the  complain- 
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ant  for  the  arrears  in  payments  for  the  sup- 
port of  the  minor  children. 

A  well-considered  case,  which  has  become 
a  leading  case  upon  'this  question,  is  that 
of  Lynde  v.  Lynde,  reported  in  41  App.  Div. 
280,  58  N.  Y.  Supp.  5G7,  in  162  N.  Y.  405, 
48  L.R.A.  679,  76  Am.  St.  Rep.  332,  66  N. 
E.  979,  and  in  181  U.  S.  183,  45  L.  ed.  810, 
21  Sup.  Ct.  Rep.  655.  In  that  case  an  ac- 
tion was  brought  in  the  supreme  court  of 
New  York  to  recover  upon  the  final  decree 
of  the  circuit  court  in  chancery  of  the  state 
of  New  Jersey,  which  New  Jersey  court  had 
adjudged  that  the  plaintiff  was  entitled  to 
recover  of  the  defendant  $7,800  and  a  coun- 
sel fee  of  $1,000,  and  that  the  defendant 
should  pay  to  her  permanent  alimony  at  the 
rate  of  $80  per  week  from  the  date  of  the 
decree,  and  to  give  security  for  the  pay- 
ment of  the  several  sums  directed,  etc. 
On  the  hearing  of  this  case,  the  appellate 
division  held  that,  in  so  far  as  the  decree  of 
New  Jersey  adjudged  the  defendant  to  be 
indebted  to  the  plaintiff  in  a  certain  stun 
at  the  date  of  its  rendition,  it  was  a  final 
adjudication,  and  entitled  as  such  to  recog- 
nition in  the  court  of  a  sister  state,  estab- 
lished a  debt  against  the  defendant,  and  had 
extraterritorial  value  and  force.  It  also 
found  that,  so  far  as  the  decree  made  pro- 
vision for  the  payment  of  alimony  in  the 
future,  it  remained  subject  to  the  discre- 
tion of  the  chancellor  and  lacked  conclusive- 
ness of  character,  and  recovery  was  there- 
fore limited  to  the  amount  found  due  at  the 
date  of  the  decree.  From  this  decision  both 
parties  appealed  to  the  court  of  appeals, 
where,  upon  a  very  full  discussion  of  the 
subject,  and  a  full  review  of  the  case  of 
Barber  v.  Barber,  the  court  affirmed  the 
judgment.  From  this  decree  both  parties 
again  appealed  to  the  Supreme  Court  of 
the  United  States.  The  opinion  was  de- 
livered by  Mr.  Justice  Gray,  and  contains 
the  following:  "The  decree  for  the  payment 
of  $8,840  was  for  a  fixed  sum  already  due, 
and  the  judgment  of  the  court  below  was 
properly  restricted  to  that.  The  provision 
of  the  payment  for  alimony  in  the  future 
was  subject  to  the  discretion  of  the  court  of 
chancery  of  New  Jersey,  which  might,  at 
any  time,  alter  it,  and  was  not  a  final  judg- 
ment for  a  fixed  sum."  The  conclusion 
reached  in  Lynde  v.  Lynde  has  been  fol- 
lowed in  Page  v.  Page,  189  Mass.  86,  75  N. 
E.  92,  4  A.  &  E.  Ann.  Cas.  296,  in  Israel 
v.  Israel,  9  L.R.A.(N.S.)  1108,  79  C.  C.  A. 
32,  1.48  Fed.  576,  8  A,  &  E.  Ann.  Cas.  697, 
and  in  Si  stare  v.  Si  stare,  80  Conn.  1,  G6 
Atl.  772,  while  the  authority  of  the  case  is 
questioned  in  Wagner  v.  Wagner,  supra.  In 
speaking  of  the  latter  case,  the  supreme 
court  of  Utah  in  Hunt  v.  Monroe.  32  Utah, 
428,  11  L.R.A.(N.S.)  249,  91  Pac.  269,  says: 
19LJLA.(N.S.) 


"This  is  the  only  case  decided  after  the 
Lynde  Case  .  .  .  which  holds  to  the 
doctrine  that  a  judgment  like  the  one  at 
bar  may  be  sued  on  in  a  sister  state  before 
the  state  court  .  .  .  has  fixed  an  abso- 
lute sum  due  and  payable  at  some  time 
prior  to  the  bringing  of  the  action  there- 
on." So  far  as  our  examination  has  ex- 
tended, we  have  also  failed  to  find  any  other 
case  in  which  the  doctrine  of  the  Lynde 
Case  has  been  either  misapprehended  or  re- 
pudiated. 

It  follows  from  what  we  have  said  that 
the  decree,  in  so  far  as  It  contains  an  amrard 
for  the  arrears  in  payments  accruing  to  the 
defendant  for  the  care  and  custody  of  the 
minor  children,  should  be  reversed,  without 
prejudice  to  the  right  of  the  complainant  to 
apply  for  relief  to  the  court  in  Oklahoma. 
See  also  Nixon  v.  Wright,  146  Mich.  231, 
109  N.  W.  274,  10  A.  &  E.  Ann.  Cas.  547. 

The   remaining   question   is   whether    the 
remedy  by  proceedings  as  for  contempt    is 
open  in  this  case.    In  the  absence  of  a  stat- 
ute authorizing  attachment  for  nonpayment 
of  permanent  alimony,  it  has  been  held   in 
this   state   that  such   remedy   is  not   open. 
See  North  v.  North,  39  Mich.  67.    We  have 
a    statute,    however,    which    provides     (act 
No.  230,  p.  360,  Pub.  Acts  1899)  that  "every 
court  of  record  shall  have  power  to  punish 
by  fine  or  imprisonment,  or  either,  any  neg- 
lect  or   violation   of   duty     ...     in    the 
following  cases:     .     .     .     The   disobedience 
or  refusal  to  comply  with  any  order  of  such 
court  for  the   payment  of  alimony,   either 
permanent  or  temporary,  made  in  any  suit 
for  divorce."     It  is  to  be  noticed  that  the 
authority  conferred  by  this  statute  is  limit- 
ed to  suits  for  divorce.    The  present  suit  is 
not  a'  suit  for  divorce.     It  is  a  suit  brought 
for  the  purpose  of  obtaining  a  money  de- 
cree   based    upon    a    judgment    of    another 
state,  and  does  not  call  upon  the  court  to 
consider  the  question  of  divorce  at  all.    As 
was  said  in  Page  v.  Page,  supra:  "In  this 
commonwealth   the  authority  to  grant  ali- 
mony is  now  derived  wholly  from  the  stat- 
utes.    .     .     .     Upon    this    petition,    there- 
fore, we  cannot  make  any  inquiry  as  to  the 
proper   amount  to  be  allowed  as  alimony, 
nor  can  the  order  of  the  Maine  court  as  to 
alimony  be  enforced  in  any  of  the  ways  set 
forth  in  our  statutes.     .     .     .     We  can  have 
no  part  in  the  matter  until  the  question  of 
amount   has   been   there   settled,   and  even 
then  we  cannot  make  use  of  the  statute  pro- 
ceedings because  they  are  not  applicable." 

The  order  adjudging  the  defendant  guilty 
of  contempt  will  be  set  aside.  The  decree 
belQw  is  modified  as  indicated  by  this  opin- 
ion, and  the  defendant  will  recover  costs  of 
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thii  appeal,  to  be  applied  upon  the  decree 
awarded  complainant. 

Petition  for  rehearing   denied    November 
30,  1908. 
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V. 

EVANS,   JOHNSON,   SLOAN   COMPANY. 


CHARLES  E.  HAMILTON,  Receiver,  etc., 
et  al.,  of  Evans,  Johnson,  Sloan  Com- 
pany, Appts., 

v. 

LOEB  &  SCHOENFELD  COMPANY,  Respt. 

(—  Minn.  —,  118  N.  W.  66.) 

Corporations  —  stockholder's  liability 
^  pledgee. 

1.  One  to  whom  corporate  stock  has  been 
transferred  as  collateral  security,  but  who 
appears  upon  the  books  of  the  corporation 
as  the  general  owner  thereof,  is  liable  as 
a  stodcholder  for  the  debts  of  the  corpora- 
tion.   Where,  however,  shares  of  stock  are 
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transferred  to  a  party  as  collateral  secu- 
rity, and  they  are  so  registered  in  the  stock 
record  of  the  corporation,  whereby  his  true 
relation  to  the  stock  appears,  he  is  not 
liable  as  a  stockholder  for  the  debts  of  the 
corporation. 
Same  —  evidence. 

2.  The  findings  of  fact  herein,  to  the  ef- 
fect that  the  shares  of  stock  here  in  ques- 
tion were  issued  by  the  corporation  to  tho 
respondent  as  collateral  security  for  the 
payment  of  a  debt  due  to  it  by  the  corpora- 
tion, and  the  fact  that  the  stock  was  so 
issued  and  held  was  duly  entered  in  the 
stock  record  of  the  corporation,  are  sus- 
tained by  the  evidence.  The  trial  court 
did  not  err  in  denying  appellant's  motion 
to  amend  such  findings. 

(November  6,  1908.) 

APPEAL  by  plaintiff  and  the  receiver  of 
defendant  from  a  judgment  of  the  Dis- 
trict Court  for  Ramsey  County  allowing  re- 
spondent's claim  upon  a  complaint  in  inter- 
vention as  a  creditor  of  defendant.  Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 


Cam    Note.  —  lAdbility    of    pledgee    of 
stock  as  a  shareholder. 

This  note  is  supplemental  to  that  ap- 
pended to  the  case  of  Andrews  y.  National 
Foundry  &  Pipe  Works,  36  L.R.A.  139, 
where  the  earlier  cases  upon  the  subject  are' 
collected.  • 

Where  pledgee  does  not  appear  as  owner. 

One  whose  relation  to  a  national  bank  is 
that  of  a  pledgee  of  its  stock,  and  inrho  is 
not  registered  as  owner,  but  as  holding  it  as 
collateral,  and  who  has  not  held  himself  out  i 
as  such,  is  not  chargeable  with  personal  li- 1 
ability  for  debts   of  the  bank  imposed  by ' 
law  upon  shareholders.     Beal  v.  Essex  Sav. 
Bank,  15  C.  C.  A.  128,  33  U.  S.  App.  101, 
67  Fed.  816. 

He  can  become  chargeable  with  such  lia-  j 
bility,    only    by    becoming    the    owner    of  { 
the  shares  in  fact,  or  by  holding  himself  | 
out  to  be  the  owner,  and  thereby  estopping  | 
himself   to   deny   his   personal    liability   as 
such.     Rankin  v.  Fidelity  Ins.  Trust  &  S. 
D.  Co.  189  U.  S.  242,  47  L.  ed.  792,  23  Sup. 
Ct  Rep.  653. 

So,  he  does  not  become  the  owner  by  pay- 
ing an  assessment  made  by  the  Comptroller 
to  make  good  the  impaired  capital  of  the 
bank  ,and  charging  the  same  to  the  pledge- 
or  as  an  additional  advance.  Higgins  v. 
Fidelity  Ins.  Trust  &  S.  D.  Co.  46  C.  C.  A. 
509,  108  Fed.  475,  affirmed  in  189  U.  S.  242, 
47  L.  ed.  792,  23  Sup.  Ct.  Rep.  553. 

Nor  does  he  become  the  owner  thereof  by 
assenting  to  the  reduction  of  the  capital 
stock,  made  agreeably  to  law,  under  the 
approval  of  the  Comptroller  of  the  Cur- 
rency. Ibid. 
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A  national  bank  which  receives  as  collat- 
eral security  for  a  note  the  stock  of  another 
national  bank,  and,  on  default,  proceeds  to 
sell  the  stock  and  bid  it  in,  is  not  liable  as 
a  stockholder,  where  it  never  has  a. transfer 
of  the  shares  made  on  the  books,  and,  as  be- 
tween the  pledgee  bank  and  the  debtor,  who 
claims  that  the  sale  is  invalid,  the  stock 
continues  to  be  held  merely  as  collateral  for 
his  debt.  Robinson  v.  Southern  Nat.  Bank, 
180  U.  S.  295,  45  L.  ed.  536,  21  Sup.  Ct.  Rep. 
383,  affirming  36  C.  C.  A.  584,  94  Fed.  964. 
The  court  said  that,  where  one  national 
bank  takes  the  shares  of  another  national 
bank  as  security  for- a  loan,  there  is  a  pre- 
sumption against  any  intention  to  become 
the  owner  of  the  collateral. 

And,  where  there  is  no  pretense  of  a 
change  of  ownership,  one  who  has  taken  na- 
tional-bank stock  as  collateral  is  liable  as 
a  shareholder  only  upon  the  ground  of  es- 
toppel. Frater  v.  Old  Nat.  Bank,  42  C. 
C.  A.  133,  101  Fed.  891,  affirming  88  Fed. 
1006;  Welles  v.  Larrabee,  2  L.R.A.  471,  36 
Fed.  868. 

And  only  in  a  clear  case  can  a  pledgee  of 
national-bank  stock  be  held  liable  on  this 
ground.    Frater  v.  Old  Nat.. Bank,  supra. 

Where  pledgee  appears  as  owner. 

One  who  takes  a  certificate  of  stock  from 
its  owner  as  collateral  security  for  a  loan, 
and  thereafter  causes  a  new  certificate  to 
be  issued  to  him  in  his  own  name,  will  be 
liable  for  the  unpaid  portion  of  the  sub- 
scription price  of  the  original  shares  eith- 
er to  the  corporation  (People's  Home  Sav, 
Bank  v.  Rauer,  2  Cal.  App.  445,  84  Pac. 
329),  or  to  corporate  creditors   (Fouche  y. 
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respondent  as  a  stockholder  and  the  issuing 
of  any  stock  to  it. 

The  findings  of  fact  of  the  atrial  court,  so 
far  as  they  relate  to  the  appellant's  claim, 
as  receiver,  to  recover  the  amount  of  the 
alleged  stock  liability,  are  substantially  as 
follows:  On  July  15,  1904,  the  defendant 
was  indebted  to  the  respondent  intervener 
in  the  sum  of  $5,000,  which  was  evidenced 
by  a  promissory  note  executed  for  that 
amount  by  the  defendant  to  the  respondent, 
no  part  of  which  has  ever  been  paid,  except 
the  sum  of  $1,028.50.  On  the  same  day  the 
defendant  issued  and  delivered  to  the  re- 
spondent its  certificate  for  50  shares  of  its 
stock  as  collateral  security  for  the  payment 
of  such  note.  Upon  the  issuance  of  the 
stock,   an   entry   was   made   in   the    stock 


book  or  certificate  stub  book  of  the  defend- 
ant company,  by  the  person  duly  authorized 
to  make  such  entries,  in  words  and  figures 
as  follows:  "Issued  for  Collateral  Security 
for  note  of  even  date  for  pe,jjj.jj.  W.  E.  J, 
Certificate  No.  58  for  50  Shares  Issued 
to  Loeb  d  Schoenfeld  Co,  ^1  Broadway. 
Dated  July  15,  1904.  From  whom  trans- 
ferred: ..."  The  words  above  itali- 
cized were  entered  in  writing,  and  the  bal- 
ance of  the  entry  constituted  the  printed 
portion  of  the  stub.  No  other  entry  of  the 
issuance  of  the  stock  was  at  any  time  made 
upon  any  of  the  books  of  the  defendant 
company.  A  large  amount  of  the  indebted- 
ness of  the  defendant  which  is  still  unpaid 
was  incurred  after  July  15,  1904.  A^  a  con- 
clusion of  law  the  court  directed  judgment 


ly,  the  latter  will  be  held  an  innocent  pur- 
chaser; and,  when  the  certificate  does  not 
contain  notice  of  a  lien  thereon  for  the  bal- 
ance of  the  unpaid  value,  upon  a  sale  by  the 
corporation  therefor,  the  pledgee  is  entitled 
to  receive  two  thirds  of  the  purchase  price 
and  the  corporation  one  third.  Ingles  Land 
Co.  V.  Knoxville  F.  Ins.  Co.  (Tenn.  Ch. 
App.)  53  S.  W.  1111. 

Where  the  corporate  officers  have  knowl- 
edge that  stock  is  held  in  pledge,  the  cor- 
poration cannot  enforce  a  lien  thereon  for 
an  indebtedness  due  it  from  the  original 
holder  under  a  by-law,  of  which  the  pledgee 
is  ignorant,  providing  that  no  transfer,  un- 
less made  on  the  books  of  the  corporation, 
shall  be  binding  upon  it;  and  that  no  trans- 
fer shall  be  made  when  the  registered  holder 
is  indebted  to  it.  Des  Moines  Loan  &  T. 
Co.  V.  Des  Moines  Nat.  Bank,  97  Iowa,  068, 
,66  N.  W.  914. 

Dummy  holder. 

Tl^e  pledgee  of  national-bank  stock,  who  is 
jiot  registered  as  the  owner,  may  have  such 
stock  listed  in  the  name  of  an  irresponsible 
employee  without  becoming  liable  to  cred- 
itors as  a  shareholder,  even  though  this  is 
done  for  the  purpose  of  escaping  such  lia- 
bility. Rankin  v.  Fidelity  Ins.  Trust  &  S. 
D.  Co.  supra;  Hulitt  v.  Ohio  Valley  Nat. 
;Bank,  69  C.  C.  A.  609,  137  Fed.  461;  Wil- 
son V.  Merchants'  Loan  &  T.  Co.  39  C.  C.  A. 
231,  98  Fed.  688,  affirmed  in  183  U.  S.  121, 
46  L.  ed.  113,  22  Sup.  Ct  Rep.  55;  National 
Park  Bank  v.  Harmon,  25  C.  C.  A.  214, 
51  U.  S.  App.  148,  79  Fed.  891,  affirmed  in 
172  U.  S.  644,  43  L.  ed.  1182,  19  Sup.  Ct. 
Rep.  877. 

Where  one  to  whom  national -bank  shares 
have  been  pledged,  under  a  power  of  attor- 
ney indorsed  thereon,  caused  them  to  be 
transferred  on  the  books  of  the  bank  to  a 
third  person  as  trustee  for  the  pledgeor  and 
the  pledgee,  the  latter  is  not  liable  for  an 
assessment  levied  by  the  Comptroller  upon 
the  stockholders.  Hayes  v.  Federal  Ins. 
Trust  &  S.  D.  Co.  105  Fed.  160. 

And  the  formal  assent  of  the  pled^i^eor  is 
unnecessary  where  the  certificates  are  in- 
dorsed in  blank.  Higgins  v.  Fidelity  Ins. 
19L.R.A.(N.S.) 


Trust  &  S.  D.  Co.  46  C.  C.  A.  509,  108 
Fed.  475,  affirmed  in  189  U.  S.  242,  47  L.  ed. 
792,  23  Sup.  Ct.  Rep.  553. 

And,  where  the  question  whether  shares 
of  national -bank  stock  registered  in  the 
name  of  another  than  the  pledgee  are  held 
by  him  as  owner  or  as  pledgee , turns  upon 
the  proper  conclusion  to  be  drawn  from  a 
commercial  correspondence,  in  connection 
with  other  facts  and  circumstances,  it  is 
properly  referred  to  a  jury,  although  the 
construction  of  written  instruments  is  or- 
dinarily a  question  for  the  court.  Rankin 
V.  Fidelity  Ins.  Trust  &  S.  D.  Co.  189  U.  S. 
242,  47  L.  ed.  792,  23  Sup.  Ct.  Rep.  553. 

So,  whether  such  pledgee  is  estopped  to 
deny  his  personal  liability  as  a  shareholder 
by  speaking  of  himself  as  holding  or  owning 
the  stock,  in  letters  to  the  officers  of  the 
bank,  who  understood  perfectly  the .  capac- 
ity in  which  such  stock  is  retained,  is  a 
question  for  the  jury.  Ibid.  See  also 
Williams  v.  American  Nat.  Bank,  infra. 

Payment  of  debt  or  retransfer. 

The  pledgee  of  national-bank  stock  pledged 
by  the  owner  as  collateral  security  for  a 
loan,  with  power  of  a  public  or  private  sale 
for  the  liquidation  of  the  pledge,  becomes 
the  beneficiary  owner  af  such  stock,  and,  as 
such,  subject  to  liability  of  a  stockholder 
upon  an  assessment  by  the  Comptroller  of 
the  Currency,  where,  after  the  death  of  the 
pledgeor,  the  pledgee  causes  the  stock  to  be 
registered  in  the  name  of  an  employee  with 
no  beneficial  interest,  and  afterwards  in- 
dorses upion  the  note  the  supposed  value  of 
the  stock  as  of  the  date  of  credit,  and  pre- 
sents the  note,  as  reduced  by  the  amount 
of  such  valuation,  to  the  pledgeor's  admin- 
istrator, who  allows  the  claim  in  this  form. 
Ohio  Valley  Nat.  Bank  v.  Hulitt,  204  U.  8. 
162,  51  L.  ed.  423,  27  Sup.  Ct.  Rep.  179. 

A  transfer  of  bank  stock  on  the  corporate 
books  to  a  pledgee  does  not  render  him  lia- 
ble, as  a  stockholder  for  corporate  indebted- 
ness created  after  the  stock  had  been  re- 
transferred  on  the  books  to  the  pledgeor  on 
payment  of  the  loan,  notwithstanding  the 
pledgee's  failure  to  give  notice  of  the  re- 
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allowing  the  respondent's  claim  in  full. 
Tlie  appellant  moved  the  court  to  amend 
iu  findings  to  the  effect  that  the  certificate 
for  the  50  shares  ot  stock  was  absolute  on 
its  face,  and  ever  since  the  issue  of  such 
shares  they  have  stood  of  record  on  the 
books  of  the  defendant  in  thg  name  of  the 
respondent,  whereby  it  became  and  now  is 
the  legal  holder  of  such  shares.  The  motion 
was  denied,  and  judgment  entered  allowing 
the  respondent's  claim,  but  not  that  of  the 
receiver.  He  appealed  from  the  judgment. 
1.  The  first  question  raised  by  appellant's 
assignment  of  errors  is  that  the  trial  court 
erred  in  denying  its  motion  to  amend  its 
findings  of  fact  as  requested.  If  the  stock 
was  issued  to  the  respondent  by  the  de- 
fendant simply  as  collateral  security  for  the 


payment  of  its  promissory  note  to  the  re- 
spondent, and  such  fact  appeared  upon  the 
face  of  the  stock  record  of  the  defendant,  it 
is  immaterial  in  this  case  what  the  terms 
of  the  certificate  were.  Again,  the  certifi- 
cate was  not  in  evidence,  and  there  was  no 
evidence  which  would  require  a  finding  that 
the  certificate  did  not  conform  to  the  en- 
try in  the  defendant's  stock  record.  Nor 
was  the  court  required  to  find  that  the  re- 
spondent was  the  owner  and  record  holder 
of  the  legal  title  of  the  shares  of  stock. 
The  court  found  all  the  evidentiary  facts 
relevant  to  the  question  whether  respondent 
was  such  owner  of  record,  or  whether  such 
record  showed  that  the  respondent  was 
holding  the  stock  as  collateral  security  for 
the   payment  of  its  note.     The  necessary 


transfer  as  required  by  the  corporate  charter 
to  exempt  him  from  the  existing  individual 
liability  as  a  stockholder,  which  is  limited 
to  the  par  value  of  his  stock  at  the  time 
any  indebtedness  is  created.  Brunswick 
Terminal  Co.  v.  National  Bank,  192  U.  S. 
386,  48  L.  ed.  491,  24  Sup.  Ct.  Rep.  314, 
afl^rming  112  Fed.  812. 

One  to  whom  a  certificate  of  stock  is  is- 
saed  directly  as  collateral  security  for  a 
loan  made  to  the  subscriber  therefor  is  lia- 
ble for  a  statutory  liability  as  a  shareholder, 
even  though  the  stock  had  been  ret ransf erred 
to  the  subscriber  by  the  pledgee  before  the 
bank  became  insolvent,  under  a  statute  ren- 
dering stockholders  so  liable  for  one  year 
after  any  sale  or  transfer  of  their  stock. 
State  V.  Bank  of  New  England,  70  Minn. 
398,  68  Am.  St.  Rep.  538,  73  N.  W.  153. 

Taking   stock  as   pledge  from  corporation. 

One  receiving  unpaid  stock  as  collateral 
security  for  a  loan  *of  money  to  the  cor- 
poration which  issued  it  does  not  render  the 
holder  liable  to  the  corporate  creditors  un- 
less they  be  misled  'thereby,  where,  by  stat- 
ute, the  issue  of  unpaid  stock  is  forbidden 
and  declared  to  be  void.  Andrews  v.  Na- 
tional Foundry  &  Pipe  Works,  36  L.R.A. 
139,  22  C.   C.  A.   110,  46  U.   S.  App.  281, 

76  Fed.  166,  rehearing  denied  in  36  L.R.A. 
153,  23  C.   C.  A.  454,  46  U.   S.  App.   619, 

77  Fed.  774. 

Neither  is  one  to  whom  such  stock  is 
transferred  for  the  pledgee's  benefit  liable 
thereon,  unless  he  has  permitted  himself  to 
be  held  out  as  a  shareholder,  and  credit  has 
been  extended  the  corporation  in  reliance 
thereon.  Sturtevant  v.  National  Foundry 
4  Pipe  Works,  32  C.  C.  A.  67,  60  U.  S. 
App.    235,    88    Fed.    613. 

So,  where  one  loans  money  to  a  corpora- 
tion, and  takes  a  certificate  of  stock  as  col- 
lateral security  in  his  own  name  without 
qualification,  and  the  stock  pledgeor,  after 
his  name,  states,  "Note  five  years.  Stock 
as  collateral,  due  1907," — he  is  not  liable  as 
a  stockholder,  whrre,  by  statute,  it  is  pro- 
vided that  "a  pledgee  for  value,  holding  a 
certificate  of  stock  of  a  corporation  for  se 
curity  merely,  shall  not,  while  he  holds  such 
19UK^(N.S.) 


stock,  be  subject  to  any  of  the  liabilities  of 
a  stockholder  unless  he  appears  on  the  books 
of  the  corporation  as  the  absolute  owner  of  • 
such  stock."    Re  Noyes  Bros.  136  Fed.  977. 

And  the  above  decision  was  followed  in 
Ex  parte  Clark,  136  Fed.  981,  where  the 
entry  upon  the  stock  book  was:  "Jan.  23, 
1902,  three  year  note,  due  Jan.  23,  1905," — 
together  with  the  name  of  the  holder,  the 
number  of  shares,  and  the  certificate  num* 
ber. 

And,  upon  the  insolvency  of  a  corpora- 
tion, one  cannot  be  held  liable  to  creditors 
as  a  shareholder  where  he  holds  stock  which 
the  corporation  had  issued  to  him  as  collat- 
eral security  for  a  loan  to  it,  where  the 
claims  of  creditors  accrued  before  he  so  ac- 
quired the  stock.  Oilman  v.  Qross,  97  Wis. 
224,  72  N.  W.  885. 

So,  one  holding  a  certificate  of  stock  may 
show  by  parol  that  he  holds  it  merely  as 
collateral  security  for  a  loan  made  to  the 
corporation  itself.  Williams  v.  American 
Nat.  Bank,  29  C.  C.  A.  203,  56  U.  S.  App. 
316,  85  Fed.  376. 

Upon  a  rehearing  of  the  last  case  (42 
C.  C.  A.  101,  101  Fed.  943),  it  was  held  that 
the  pledgee  was  not  estopped  from  showing 
that  she  was  not  a  stockholder  by  reason 
of  having  received  from  the  receiver  of  the 
bank  a  list  of  shareholders  among  which 
her  name  appeared  without  denying  that 
fact,  and  that  she  did  not  bring  an  action 
to  recover  the  loan  until  two  years  there- 
after. 

Neither  is  the  pledgee  estopped  from  show- 
ing such  fact  by  reason  of  entries  upon  the  ^ 
corporate  books  showing  her  to  be  a  stock-  ' 
holder,  though  she  did  not  receipt  for  the 
certificate  of  stock,  and  it  did  not  appear 
that  she  knew  of  such  entries  ever  having 
been  made.     Ibid. 

Nor  does  an  estoppel  arise  by  the  fact 
that  in  letters  written  to  the  Comptroller 
of  the  Currency  the  pledgee,  who  was  an 
inexperienced  woman  in  business  matters, 
referred  to  herself  as  a  shareholder,  where 
the  bank  officers  testify  that  she  received 
the  stock  merely  as  collateral  security  for 
the  loan,  as,  under  all  the  circumstances, 
the  question  of  estoppel  was  for  the  jury. 
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the  defendant  for  $100.  The  plaintiff  made 
a  motion  on  various  grounds  to  set  aside  the 
verdict  as  to  both  defendants,  and  for  a 
new  trial.  The  motion  was  denied  as  to  the 
Holmes  &  Hallowell  Company,  and  granted 
as  to  Spear,  unless  he  consented  that  the  ver- 
dict against  him  should  be  increased  to  $350. 
This  he  did,  and  the  motion  was  therefore 
denied.  Thereafter,  on  motion  of  the  Holmes 
&  Hallowell  Cbmpany,  the  court  ordered 
judgment  in  its  favor  notwithstanding  the 
verdict.  From  the  judgment  entered  on  this 
order,  the  plaintiff  appealed  to  this  court. 

The  assignments  of  error  are  very  numer- 
ous, but  many  of  them  need  not  be  consid- 
ered in  view  of  the  fact  that  we  are  satisfied 
that  no  cause  of  action  was  proven  against 
the  Holmes  &  Hallowell  Company. 

At  the  time  of  the  accident,  the  Holmes  k 
Hallowell  Company  was  engaged  in  the  fuel 
business  in  the  city  of  Minneapolis.  The 
defendant  Spear  was  employed  by  it  to  de- 
liver coal  to  the  company's  customers  in  the 
city.  In  making  such  deliveries,  he  used 
two  teams,  and  was  paid  a  stipulated  sum 
per  ton  for  coal  delivered  by  his  teams.  The 
horses,  harness,  and  bob  sleds  used  in  the 
work  were  owned  and  furnished  by  Spear, 
while  the  employer  furnished  the  sled  boxes, 
shovels,  and  chutes.  Each  team  used  by 
Spear  consisted  of  two  horses,  with  the  ac- 
companying outfit.  Spear  employed  and 
paid  a  man  named  Davis  to  drive  one  of  the 
teams.  Davis  worked  for  Spear,  and  not  for 
the  company.  The  teamsters  did  not  collect 
for  the  coal  delivered.  Spear  also  owned  a 
fifth  horse,  which  he  had  for  some  time  been 
renting  to  another  employee  of  the  com- 
pany, named  Osterman,  and  this  party  had 
been  using  it  in  delivering  coal  under  an 
agreement  similar  to  that  existing  between 
Spear  and  the  company.  For  about  four 
weeks  prior  to  the  accident  Spear  had  not 
used  this  horse  himself.  On  the  morning  of 
February  6,  1907,  Osterman  brought  the 
horse  to  the  company's  yard  for  the  purpose 
of  returning  it  to  Spear,  and  left  it  in  one 
of  the  sheds,  where  it  remained  until  near 
3  o'clock  in  the  afternoon.  One  of  Spear's 
teams,  with  a  load  of  coal  ready  for  deliv- 
ery, was  standing  in  front  of  the  coal-yard 
office,  waiting  until  the  proper  ticket  was 
made  out  for  the  driver.  About  4  o'clock, 
Spear,  being  ready  to  start,  took  the  extra 
horse  and  tied  it  to  an  iron  brace  on  the 
rear  of  the  sleigh  with  a  rope  which  was 
fastened  to  the  horse's  halter.  There  was 
conflicting  evidence  as  to  the  length  of  this 
rope,  but  it  was  evidently  long  enough  to 
permit  the  horse  to  have  entirely  too  much 
freedom.  It  may  be  conceded  that  the  horse 
was  thus  hitched  in  a  careless  and  negligent 
manner,  and  as  a  result  he  was  able  to 
swing  about  and  injure  a  persoa  on  tbQ  9ide- 
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walk.  Hansen,  the  superintendent  and  gen- 
eral foreman  for  the  company,  was  in  the 
office  when  Spear  started  with  the  led  horse, 
and  saw  what  occurred.  While  the  team  in 
this  condition  was  passing  along  the  streets 
of  the  city,  something  disturbed  the  led 
horse,  and  caused  him  to  swing  toward  the 
sidewalk  and  kick  a  little  girl  who  was 
standing  there.  Spear's  liability  for  the 
damage  thus  resulting  stands  conceded,  and 
the  question  is  as  to  the  liability  of  his  em- 
ployer for  his  negligent  act. 

Upon  these  facts,  the  Holmes  &  Hallowell 
Company  was  not  liable  for  the  damage 
which  resulted  from  the  negligence  of  Spear. 
Whatever  principles  and  reasons  may  have 
controlled  the  decisions  of  other  courts,  the 
rule  of  liability  of  a  master  for  the  torts 
of  his  servant  is  now  so  thoroughly  settled 
in  this  state  as  to  render  elaborate  discus- 
sions no  longer  necessary.  It  is  possible 
that  there  has  at  times  been  some  confused 
thinking,  and  it  may  be  that  no  single  prin- 
ciple has  uniformly  been  stated  as  the  con- 
trolling reason  for  every  decision.  However 
this  may  be,  there  is  no  ambiguity  in  the 
rule, framed  and  stated  by  the  chief  justice 
in  the  recent  case  of  Barrett  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  (Minn.)  18  L.R.A. 
(N.S.)  416,  117  N.  W.  1047.  That  rule  is 
that  "a  master  is  .responsible  for  the  torts 
of  his  servant  done  in  the  course  of  his  em- 
ployment, with  a  view  to  the  furtherance  of 
his  master's  business,  and  not  for  a  purpose 
personal  to  himself,  whether  the  same  be 
done  negligently  or  wilfully,  but  within  the 
scope  of  his  agency,  or  in  excess  of  his  au- 
thority, or  contrary  to  the  express  instruc- 
tions of  the  master."  Smith  v.  Munch,  65 
Minn.  256,  68  N.  W.  19;  Larson  v.  Fidelity 
Mut.  Life  Asso.  71  Minn.  101,  73  N.  W.  711 ; 
Lesch  V.  Great  Northern  R.  Co.  93  Minn. 
435,  101  N.  W.  966;  Crandall  v.  Boutell,  95 
Minn.  114,  103  N.  W.  890,  5  A.  A  E.  Ann. 
Cas.  122;  Merrill  v.  Coats,  101  Minn.  43, 
111  N.  W.  836;  Anderson  v.  International 
Harvester  Co.  104  Minn.  49,  16  L.R.A.(N.S.) 
440,  116  N.  W.  101. 

Applying  the  rule  to  the  facts  of  the  case 
at  bar,  We  have  but  little  difficulty  in  reach- 
ing the  conclusion  that  the  trial  court  prop- 
erly ordered  judgment  to  be  entered  in  favor 
of  the  defendant  company.  Spear  was  em- 
ployed by  the  company  to  deliver  coal,  and 
it  was  liable  for  his  torts  committed  in  the 
course  of  his  employment  with  a  view  to  the 
furtherance  of  his  employer's  business.  But 
it  was  not  liable  for  his  torts  when  done  for 
a  purpose  personal  to  himself.  Spear  was 
delivering  coal  for  the  company,  but  the 
leading  of  the  extra  horse  had  no  connection 
with  the  performance  of  the  duty  which  he 
owed  to  his  employer.  It  was  not  connected 
in  any  manner  with  the  duty  of  delivering 


1908. 


KWIECHEN  V.  HOLMES  &  HALLOWELL  CO. 


257 


the  coal.    The  horse  belonged  to  Spear.    The 
company   had    no   control  over  it.     It  had 
been  rented,  not  by  the  company,  but  by  Os- 
terman.     It  had  been  used  by  Osterman,  and 
not   by    the    company.      Osterman    had    re- 
turned it,  not  to  the  company,  but  to  Spear. 
It  was  in  the  latter*s  possession,  and  under 
his  control,  and  in  leading  it  home  he  was 
serving  his  own  purpose  solely.     It  is  true 
it  was  attached  to  the  team  which  he  was 
using  in  the  company's  business,  but  not  in 
any    auxiliary    capacity.     If   the   load   had 
proven  too  heavy  for  the  team  to  draw,  and 
Spear  had  attempted  in  some  way  to  use  his 
extra  horse  to  assist  in  drawing  the  load,  We 
would  have  had  a  case  of  acting  for  the  fur- 
therance of  the  master's  business.    But  noth- 
ing of  the  kind  was  done.    Leading  the  horse 
was  an   act  entirely  disconnected  with  the 
work  Spear  was  doing  for  the  company,  not 
done  or  assumed  to  have  been  done  with  a 
view  to  aid  or  further  that  business.    Spear 
was  handling  his  own  property,  for  his  own 
purpose,  in  his  own  way,  and  was  alone  re- 
sponsible  for   the   results   of  the   negligent 
manner  in  which  he  acted.    This  being  true, 
the  fact  that  Hansen  stood  by  and  did  not 
interfere  with  Spear's  way  of  t}'ing  the  horse 
is  immaterial.    The  extra  horse  did  not  ren- 
der the  vehicle  which  was  being  used  in  the 
company's  business   unsafe   and   dangerous, 
and  with  Spear's  owr.  personal  business  Han- 
sen had  no  concern.     lie  was,  therefore,  un- 
der no  obligation  to  superintend  the  hitching 
of  the  horse. 

But  it  is  urged  that  the  company  became 
liable  for  the  negligence  of  Spear  because  it 
retained  him  in  its  employ  after  it  had 
knowledge  of  this  accident.  The  authorities 
do  not  sustain  this  contention.  When  there 
is  no  original  liability  for  the  act  of  a  serv- 
ant, because  at  the  time  of  the  negligence 
the  servant  was  acting  in  his  own  personal 
business,  the  master  does  not  become  liable 
merely  by  reason  of  the  fact  that  he  there- 
after retains  the  servant  in  his  employ.  The 
rule  contended  for  by  appellant  would  seem 
to  render  an  employer  liable  for  every  act 
of  negligence  of  which  he  had  knowledge 
which  had  been  committed  by  the  employee 
prior  to  the  time  when  he  employed  him. 
The  fact  that  an  employee  is  retained  after 
knowledge  of  a  negligent  act  for  which  the 
master  is  already  liable  is  sometimes  im- 
portant as  bearing  upon  the  right  to  recover 
exemplary  damages;  and  this  is  evidently 
all  the  Wisconsin  court  intended  to  hold  in 
Cobb  V.  Simon,  119  Wis.  597,  100  Am.  St. 
Rep.  009,  97  N.  W.  276.  This  appears  with 
reasonable  clearness  from  the  final  disposi- 
tion of  the  case  on  a  subsequent  appeal  ( 124 
Wis.  467,  102  N.  W.  891),  and  from  the 
caaes  cited  (Bass  v.  Chicago  &  N.  W.  R.  Co. 
42  Wis.  654,  24  Am.  Rep.  437;  Robinson  v. 
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Superior  Rapid  Transit  R.  Co.  94  Wis.  345, 
34  L.R.A.  205,  69  Am.  St.  Rep.  897,  68  N. 
W.  961). 

Ratification  may  supply  the  want  of  orig- 
inal authority  to  act  as  the  servant  of  an- 
other. Thus,  ratification  of  acts  which  an- 
other has,  without  authority,  performed  as 
his  servant  and  for  his  benefit  will  render 
him  liable  for  the  latter's  negligent  acts 
which  were  so  connected  with  the  employ- 
ment that  he  would  have  been  liable  for 
them  as  master  if  the  latter  had  been  his 
servant  when  committing  them.  A,  while 
delivering  coal  which  had  been  ordered  by 
B  from  C,  carelessly  broke  B's  window,  and 
it  was  found  that  A  was  not  C's  agent  when 
he  broke  the  window,  but,  as  the  delivery  of 
the  coal  by  him  was  ratified  by  C,  it  was 
held  that  such  ratification  made  A  the  agent 
and  servant  of  C  during  the  delivery  of  the 
coal,  and  that  C  was  therefore  responsible 
for  his  negligence.  Dempsey  v.  Chambers, 
154  Mass.  330,  13  L.R.A.  219,  26  Am.  St. 
Rep.  249,  28  N.  E.  279.  So,  in  Nims  v.  Mt. 
Hermon  Boys'  School,  160  Mass.  177,  22 
L.R.A.  364,  39  Am.  St.  Rep.  467,  35  N.  E. 
776,  it  was  held  that  an  educational  insti- 
tution that  ratified  the  actions  of  persons 
who  had  assumed  to  operate  a  ferry  for  it 
thereby  became  liable  for  personal  injuries 
to  a  passenger  caused  by  the  negligence  of 
the  ferryman.  Ratification  may  thus  supply 
the  want  of  authority  in  a  person  who,  at 
the  time  of  the  negligent  act,  was  assuming 
to  represent  a  master ;  but  the  principle  can- 
not apply  to  a  case  such  as  the  dhe  at  bar. 
Spear  was  not  assuming  to  act  as  the  serv- 
ant of  the  company  when  he  adopted  this 
method  of  taking  care  of  his  own  horse. 
Merely  retaining  Spear  in  its  employ  could 
not  in  itself  create  liability  for  acts  which 
had  been  done  by  him  while  engaged  in  his 
own  personal  business,  and  when  not  assum- 
ing to  represent  the  company. 

It  is  also  contended  that  the  court  erred 
in  refusing  to  instruct  the  jury,  as  request- 
ed, that  the  plaintifT  might  recover  against 
the  company,  if  Spear,  having  a  horse  tied, 
as  this  one  was,  to  the  rear  of  the  sleigh, 
drove  the  team  too  close  to  the  curb,  and,  by 
reason  thereof,  the  plaintiff  was  injured. 
This  sounds  plausible,  but  is  essentially  un- 
sound. The  team  that  was  being  used  in 
the  master's  business  was  properly  driven, 
and  the  burden  of  liability  cannot  be  shifted 
to  the  master  because  the  servant,  for  some 
purpose  of  his  own,  renders  the  outfit  unsafe 
under  certain  circumstances.  The  negligent 
manner  in  which  Spear  tied  the  horse  to 
the  company's  sleigh,  and  not  the  driving  of 
the  team,  was  the  proximate  cause  of  the 
injury.  The  instruction  was  properly  re- 
fused. 

The  assignments  directed  to  the  rulings 
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and  instructions  as  to  the  right  of  the  de- 
fendant's attorney  to  comment  on  the  failure 
of  the  plaintiff's  physician  to  testify  that 
Spear  had  admitted  that  he  was  intoxicated, 
that  an  employers'  liability  company  was 
the  real  defendant,  the  excluding  of  the  in- 
surance policy  with  statements  therein  tend- 
ing to  show  that  Spear  was  in  the  employ 
of  the  company,  and  the  reception  of  certain 
evidence  tending  to  show  the  relation  of  the 
parties,  do  not  require  consideration,  as  they 
relate  to  Spear's  personal  negligence,  the 
extent  of  the  injury,  and  other  matters  af- 
fecting only  the  amount  of  the  recovery. 
They  are  no  longer  of  importance  after  it 
has  been  decided  that  no  liability  whatever 
existed  on  the  part  of  the  company.  The 
ultimate  result,  so  far  as  liability  is  con- 
cerned, would  have  been  the  same  had  every 
such  ruling  been  the  other  way. 
Judgment  affirmed. 

Jaggard,   J.,   dissenting: 

I  am  unable  to  agree  with  the  majority 
of  the  court,  first,  as  to  the  correctness  of 
the  rule  of  law  announced  in  the  opinion; 
and,  second,  as  to  the  applicability  of  that 
rule  to  the  facts  in  this  particular  case. 

1.  The  authorities  cited  sustain  the  rule 
that  the  master  is  responsible  for  the  torts 
of  his  servant  in  the  course  of  the  employ- 
ment, with  a  view  to  the  furtherance  of  the 
master's  business,  and  not  for  a  purpose  per- 
sonal to  himself.  But  the  proposition  that 
the  master  is  not  liable  for  the  torts  of  his 
servant  in  the  course  of  his  employment,  not 
done  with  a  view  to  the  furtherance  of  the 
master's  business,  but  for  a  purpose  personal 
to  himself,  does  not  follow  from  this  any 
more  tlian  it  does  from  the  rule  in  Shelley's 
Case.  "Bad  law  may  be  easily  made  by  tak- 
ing the  converse  of  a  legal  proposition  for 
law."  Per  Mr.  Justice  Gaynor  in  Novo- 
grucky  v.  Brooklyn  Heights  R.  Co.  125  App. 
Div.  715,  110  N.  Y.  Supp.  29.  The  authori- 
ties are  wholly  irrelevant,  save  only  one, 
Larson  v.  Fidelity  Mut.  Life  Asso.  71  Minn. 
101,  73  N.  W.  711.  That  case  involved  a 
malicious  prosecution,  which  proceeded  upon 
the  assumption  that  the  servant  had  insti- 
tuted criminal  proceedings  to  subserve  a 
purpose  personal  to  himself.  It  was  there- 
fore held  that  the  master  was  not  liable  for 
this  independent  tort.  It  will  subsequently 
be  pointed  out  that  this  view  of  the  law  is 
not  at  all  inconsistent  with  submitting  the 
question  of  liability  of  the  master  in  this 
case  to  the  jury.  The  authorities  cited  with 
reference  to  ratification  are  not  in  point, 
and  are,  in  my  opinion,  wholly  alien  to  the 
controversy  at  bar.  These  artificial  restric- 
tions upon  the  master's  liability  which  the 
majority  opinion  imposes,  therefore,  stand 
unsupported  by  the  authorities  cited.  There 
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are  authorities  which  are  not  cited  which  do 
tend  to  support  them,  but  they  are  opposed 
to  the  overwhelming  weight  of  authority  in 
general  and  in  this  state  in  particular.  The 
subject  is  a  wide  one.  Its  proper  considera- 
tion involves  a  review  and  discussion  of 
such  extent  as  to  preclude  adequate  presen- 
tation within  the  narrow  limits  appropriate 
to  a  dissenting  opinion.  AH  that  is  feasible 
under  the  circumstances  is  a  partial  sum- 
mary, which  is  the  result  of  an  actual  and 
immediate  examination  in  detail  of  practi- 
cally all  the  relevant  authorities  on  bofU 
sides  of  the  controversy. 

All  authorities  agree  upon  the  obviouB 
proposition  that  the  master  is  not  liable  for 
the  independent  torts  of  his  servant.  The 
difficulty  arises  in  determining  what  is  and 
what  is  not  an  independent  tort.  In  cases 
where  the  wrong  complained  of  has  abso- 
lutely no  connection  with  the  master's  prem- 
ises, instrumentalities,  or  facilities  for  do- 
ing business,  the  motive  of  a  servant  is  a 
proper,  and  often  a  determining,  considera- 
tion. This  is  particularly  conspicuous  in 
cases  of  false  imprisonment  and  of  malicious 
prosecution,  as  in  Larsoa  v.  Fidelity  Mut.' 
Life  Asso.  supra.  Even  in  these  cases  there 
is  a  manifest  tendency  to  submit  the  ques- 
tion of  the  master's  liability  to  the  jury. 
19  Cyc.  Law  &  Proc.  p.  328;  26  Cyc.  Law  k 
Proc.  p.  19.  In  these  cases  no  special  duty 
Is  imposed  upon  the  master  to  the  person 
injured,  for  the  violation  of  which  by  his 
servant  he  could  properly  be  held  responsi- 
ble, by  virtue  of  the  relationship  alone.  If, 
of  course,  the  master  has  in  any  way  author- 
ized or  ratified  the  tort,  his  liability  would 
arise,  not  from  the  fact  of  the  relationship, 
but  from  consent,  before  or  after  the  tort. 
Cases  of  this  kind  come  fairly  within  the 
familiar  principle  that  the  master  is  liable 
for  the  tort  of  his  servant  acting  within  the 
scope  of  his  authority,  liberally  defined.  A 
larger  liability  has  been  recognized  in  all 
parts  of  this  country  in  an  increasingly  large 
group  of  cases  in  which  it  is  necessary,  first, 
that  the  relationship  of  master  and  servant 
be  established;  and,  second,  that  the  serv- 
ant's act  in  the  course  of  his  employment 
violate  a  duty  owed  by  the  master  to  the 
person  injured.  This  class  of  cases  covers 
an  extremely  wide  range.  It  includes  (1) 
cases  in  which  a  relation  has  been  assumed 
by  contract  to  which  the  common  law  has 
attached  certain  duties,  as  cases  of  com- 
mon carriers,  innkeepers,  bailees  for  hire, 
proprietors  of  places  of  amusement  who 
have  charged  admission,  and  others;  (2) 
cases  in  which  no  duty  was  involved  in  con- 
nection with  a  contract,  as  in  the  group  of 
cases  in  which  a  master  has  been  held  lia- 
ble for  the  acts  of  his  servants,  done  with  a 
purpose  personal  to  the  servant,  and  whereby 
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»  customer,  actual  or  prospective,  has  been 
injured;  (3)  case's  in  which  the  master  has, 
by  means  of  an  instrumentality  not  danger- 
ous, put  the  servant  in  a  position  to  do 
harm;  (4)  cases  in  which  a  master  has 
"intrusted  to  his  servant  the  custody  of  an 
instrumentality  capable  of  doing  harm/'  as 
an  enjrine,  or  a  horse  and  wagon,  or  the 
like;  and  (5)  many  other  instances.  Cases 
number  thousands;  not  absolute,  but  sub- 
stantial, unanimity. 

The  conclusion  reached  by  these  very  many 
eases  has  been  stated  thus:     "If  the  wrong- 
ful act  done  by  the  servant  is  done  in  his 
representative    capacity,    and    accords   with 
the  general   scheme  of  his  employment,  the 
master  should   be  held   responsible  for  the 
injury  done,   whether  the  wrong  was  com- 
mitted for  the  benefit  of  the  master  or  for 
the  servant's  own  personal  advantage."    Wm. 
R.  Vance,  in  4  Mich.  L.  Rev.  210.     In  his 
note  to  Mallach  v.  Ridley,  24  Abb.  N.  C. 
172,  Mr.  Abbott  says:     "A  few  years  ago  it 
was  almost  universally  held  in  this  country 
that  an  act  of  the  employee,  the  motive  of 
which  appeared  to  be  his  own  malice,  did 
not  render  the  employer  liable,  even  though 
done  within  the  scope  of  the  employment; 
but  all  the  authorities  which  sanction  that 
rule  are   now  deemed  in  so  far  overruled, 
and,  in  respect  to  the  question  of  the  right 
of  action,  the  motive  of  the  servant  is  now 
immfltterial;  and  even  the  fact  that  the  em- 
ployer gavcf  proper  instruction  and  that  the 
act  was  in  direct  violation  of  those  instruc- 
tions does   not  shelter  the  employer."     In 
Stranahan    Bros.   Catering  Co.   v.  Coit,   55 
Ohio  St.  398,  4  L.R.A.(N.S.)   506,  46  N.  E. 
634,  where  the  master  was  held  liable  for 
the  malicious  act  of  the  servant,  with  in- 
tent to  injure  the  master,  in  adulterating 
cream  contrary  to  law,  the  rule  was  laid 
down    that,    "where    a   master   owes    to   a 
third  person  the  performance  of  some  duty, 
as  to  do  or  not  to  do  a  particular  act,  and 
commits  the  performance  of  the  duty  to  a 
servant,  the  master  cannot  escape  responsi- 
bility  if   the   servant  fails   to   perform   it, 
whether  such  failure  be  accidental  or  wil- 
ful, or  whether  it  be  the  result  of  negli- 
gence or  malice!    Nor  is  the  case  altered  if 
it  appear  that  the  malice  was  directed  to  the 
master."    These  statements  may  not  be  accu- 
rate in  to  to.    None  the  less,  they  summarize 
the  certain  trend  of  decisions  in  this  coun- 
try on  this  point.     It  is  true  that  in  Eng- 
land the  motive  of  the  servant  and  the  fur- 
therance of  the  master's  business  are  in  gen- 
eral the  determining  factors,  and  that  the 
earlier    Massachusetts    cases,    taken    as    a 
whole,  are  in  substantial,  but  not  entire,  ac- 
cord.   The  tendency  of  the  later  Massachu- 
setts cases  is  to  bring  the  law  of  that  state 
into  harmony   with   the  general   Amarican 
19L.ItA.(N.S.) 


rule.  None  of  the  cases  which  are  apparent- 
ly opposed,  however,  involved  facts  not  dis- 
tinguishable from  those  at  bar.  Indeed,  as 
will  presently  be  pointed  out,  under  the 
English  theory,  the  question  in  this  case 
would,  I  think,  have  been  for  the  jury. 

The  rule  of  law  as  it  was  established  by 
this  court  before  the  decision  of  this  case  is 
the  one  generally  in  force  in  this  country, 
and  is  well  illustrated  in  McCord  v.  West- 
em  U.  Teleg.  Co.  39  Minn.  181,  1  L.R.A. 
143,  12  Am.  St.  Rep.  636,  39  N.  W.  316.  In 
that  case  defendant's  local  agent,  who  was 
also  the  agent  of  an  express  company,  sent 
a  forged  despatch  to  plaintiff,  a  merchant 
in  a  neighboring  city,  requesting  plaintiff  to 
forward  money  to  plaintiff's  agent  at  de- 
fendant's agent's  station.  The  money,  in 
good  faith  forwarded  by  plaintiff,  was  in- 
tercepted by  defendant's  agent  and  convert- 
ed to  his  own  use.  Vanderburgh,  J.,  said: 
"The  principal  contention  of  defendant  is, 
however,  that  the  corporation  is  not  liable 
for  the  fraudulent  and  tortious  act  of  the 
agent  in  sending  the  message,  and  that  the 
maxim  Respondeat  superior  does  not  apply 
in  such  a  case,  because  the  agent,  in  sending 
the  despatch,  was  not  abting  for  his  master, 
but  for  himself,  and  about  his  own  business, 
and  was  in  fact  the  sender,  and  to  be  treated 
as  having  transcended  his  authority,  and 
as  acting  outside  of,  and  not  in  the  course 
of,  his  employment,  nor  in  furtherance  of 
his  master's  business.  But  the  rule  which 
fastens  a  liability  upon  the  master  to  third 
persons  for  the  wrongful  and  unauthorized 
acts  of  his  servant  is  not  confined  solely  to 
that  class  of  cases  where  the  acts  complained 
of  are  done  in  the  course  of  the  employment 
in  furtherance  of  the  master's  business  or 
interest,  though  there  are  many  cases  which 
fall  within  that  rule.  .  .  .  Where  the 
business  with  which  the  agent  is  intrusted 
involves  a  duty  owed  by  the  master  to  the 
public  or  third  persons,  if  the  agent,  while 
so  employed,  by  his  own  wrongful  act  occa- 
sions a  violation  of  that  duty,  or  an  injury 
to  the  person  interested  in  its  faithful  per- 
formance by  or  on  behalf  of  the  master,  the 
master  is  liable  for  the  breach  of  it,  wheth- 
er it  be  founded  in  contract  or  be  a  com- 
mon-law duty  growing  out  of  the  relations 
of  the  parties.  1  Shearm.  &  Redf.  Neg.  4th 
ed.  §§  149,  150,  154;  Taylor,  Corp.  2d  ed. 
§  145.  And  it  is  immaterial  in  such  case 
that  the  wrongful  act  of  the  servant  is  in 
itself  wilful,  malicious,  or  fraudulent." 

2.  At  most,  however,  this  was  a  case  in 
which  two  motives  were  present,  viz.,  the 
one  to  deliver  coal  for  the  master  in  pur- 
suance of  his  business,  and  the  other  to  take 
home  the  servant's  horse  for  his  own  pur- 
pose. Under  the  rule  announced,  and  under 
conception  of  the  facts  adopted  by  the  ma- 
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jority,  the  master  would  have  been  liable  so 
far  as  the  first  of  these  was  concerned  and 
would  not  have  been  liable  under  the  second. 
This  aspect  has  not  been  considered.  The 
great  weight  of  authority  is  to  the  effect 
that,  where  the  servant,  at  the  time  of  the 
commission  of  the  tort,  is  engaged  in  exe- 
cuting his  own  private  purpose,  but  at  the 
same  time  is  pursuing  the  master's  business 
in  the  matter  for  which  he  was  employed, 
the  law  will  not  undertake  to  fix  with  pre- 
cision the  line  which  separates  the  act  of 
the  servant  from  the  act  of  the  individual. 
South  Covington  &  C.  Street  R,  Co.  v.  Cleve- 
land, 30  Ky.  L.  Rep.  1072,  11  L.R.A.(N.S.) 
863,  100  S.  W.  283,  286;  Barmore  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  85  Miss,  443,  70  L.R.A. 
627,  38  So.  210,  3  A.  &  E.  Ann.  Cas.  694. 
Thus  in  Gracey  v.  Belfast  Tramway  Co. 
[1901]  Ir.  2  Q.  B.  324,  Palles,  C.  B.,  said: 
"There  is  evidence  that  the  servants,  while 
riding  the  horses  upon  the  road  to  the  forge 
for  their  own  amusement,  ran  a  race  upon 
the  horses  towards  the  forge,  and  in  so  do- 
ing rode  negligently,  and  thereby  caused  the 
damage.  Are  the  masters  liable?  If  we 
eliminate  what  has  been  called  'the  purpose 
of  running  a  race,' '  admittedly  they  would 
be  liable.  In  such  a  case  the  act  of  bring- 
ing the  horses  to  the  forge  would  undoubt- 
edly have  been  one  in  the  course  of  their 
employment.  .  .  .  But  the  ground  of 
the  masters'  liability  in  such  a  case  would 
not  have  been  based  on  any  such  subtlety 
as  that  of  a  single  purpose  as  dis- 
tinguished from  several  purposes,  but  be- 
cause the  servants  would  have  been  doing 
their  masters'  business.  .  .  .  The  act 
would  have  been  done  for  the  master.  What, 
then,  is  the  effect  of  the  servants  being  ac- 
tuated by  the  second  purpose,  that  of  riding 
a  race?  This  second  purpose  was  consistent 
with  the  first.  .  ,  .  The  basis  of  the 
case  therefore  is  that  a  servant  acting  for 
two  purposes,  one  of  which  is  his  master's 
and  the  other  his  own,  renders  the  master 
.  responsible." 

Here  Spear  was  in  the  employ  of  the  de- 
fendant company.  He  delivered  coal  for  it. 
He  was  subject  to  the  company's  orders  and 
in  the  company's  pay.  The  master  had  the 
right  and  power  to  command  and  control 
him  at  the  instant  of  his  start  and  of  the 
performance  of  the  causal  act.  The  very 
horse  he  was  taking  home  was  one  used  for 
the  company's  business.  That  title  to  the 
instrumentalities  which  he,  or  another  serv- 
ant, used  on  the  company's  behalf,  was  in 
himself,  is  not  controlling,  nor  especially 
significant,  so  far  as  plaintiff  is  concerned. 
See  Standard  Oil  Co.  v.  Parkinson,  82  C.  C. 
A.  29,  152  Fed.  681;  Patten  v.  Rea,  2  C.  B. 
N,  S.  606;  Rahn  v.  Singer  Mfg.  Co.  (C.  C.) 
26  Fed.  912,  affirmed  in  132  U.  S.  518,  33 
L.  ed.  440,  10  Sup.  Ct.  Rep.  176;  Waters  v. 
19L.R.A.(N.S.) 


Pioneer  Fuel  Co.  52  Minn.  474,  38  Am.  St. 
Rep.  564,  56  N.  W.  52.  As  a  matter  of  law, 
he  had  not  abandoned  his  master's  business 
for  his  own,  nor  had  he  departed  from  it. 
It  was  at  least  a  question  of  fact  whether 
or  not  his  purpose  was  in  furtherance  of 
his  master's  enterprise  and  whether  or  not 
he  was  engaged  in  doing  what  his  contract 
of  service  reasonably  required.  Mulvehill  v. 
Bates,  31  Minn.  364,  47  Am.  Rep.  796,  17  N. 
W.  959 ;  Phelon  v.  Stiles,  43  Conn.  426 ;  East 
St.  Louis  Connecting  R.  Co.  v.  Reames,  173 
111.  582,  51  N.  E.  68.  This  was  not  a  case 
where  the  servant  was  going  on  a  frolic  or 
errand  of  his  own,  without  being  at  all  on 
his  master's  business.  Therefore  the  mas- 
ter was  liable.  Joel  v.  Morrison,  6  Car.  & 
P.  501;  Ritchie  v.  Waller,  27  L.R.A.  161, 
and  note  {63  Conn.  155,  38  Am.  St.  Rep. 
361,  28  Atl.  29)  ;  Barmore  v.  Vicksburg,  S. 
&  P.  R.  Co.  85  Miss.  426,  70  L.R.A.  627,  38 
So.  210,  3  A.  t&  E.  Ann.  Cas.  594;  Quinn  v. 
Power,  87  N.  Y.  535,  41  Am.  Rep.  392. 
Moreover,  defendant's  superintendent,  Han- 
sen, whose  instructions  Spear  was  bound 
to  obey,  says  he  knew  that  the  horse  was 
tied  to  the  wagon,  as  has  been  stated.  He 
made  no  objection  nor  suggestion,  and  gave 
no  instruction.  The  permission  resembled 
command.  Standard  Steel  Car  Co.  v.  Mc- 
Guire  (C.  C.  A.)  161  Fed.  627.  And  see 
Fletcher  v.  Baltimore  &  P.  R.  Co.  168  U.  S. 
135,  42  L.  ed.  411,  18  Sup.  Ct.  Rep.  351  On 
this  state  of  facts,  in  England,  it  would 
seem  that  the  master  would  have  been  held 
responsible.  In  Patten  v.  Rea,  supra,  it  was 
held  that,  if  a  servant  is  upon  his  master's 
business  when  he  injures  a  third  person  by 
driving  against  him,  the  master  is  liable, 
although  the  horses  belonged  to  the  servant 
and  the  servant  was  at  the  same  time  at- 
tending to  business  of  his  own  (to  visit  a 
doctor).  There,  as  in  the  case  at  bar,  "the 
master  knew  that  he  was  going  and  in  what 
manner  he  was  going."  This  servant  was 
not,  as  a  matter  of  law,  acting  in  a  capacity 
different  from  that  in  which  he  was  em- 
ployed, and  the  servant  was  not,  as  a  mat- 
ter of  law,  so  far  an  independent  contractor 
as  to  exonerate  the  master.  The  present 
situation  is  substantially  the  same  as  if  a 
conductor  of  a  street  car,  to  the  knowledge 
of  the  foreman  of  the  company,  should  put 
a  long  pole  through  the  right-hand  window 
of  his  car  to  take  home  with  him  for  pis- 
catorial or  other  purposes.  If  that  pole 
struck  a  person  using  the  highway,  the  com- 
pany would  certainly  be  responsible,  al- 
though the  pole  would  be  the  conductor's 
private  property  and  was  being  conveyed  for 
his  purely  personal  purpose.  The  question 
whether  this  master  was  therefore  liable  is 
not  to  be  determined,  as  a  matter  of  law,  in 
the  master's  favor. 
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FRANK  A.  CHAMPLIN 

V. 

ANDREW  8.  CHURCH,  Plff.  in  Err. 
(   — N.  J.  — .   70  Atl.   138.) 

Sale  —  com  —  damage  In  transit. 

Where  a  merchant  directed  another  to 
have  shipped  to  him  corn  of  a  certain  kind 
and  grade  at  a  certain  price  over  a  certain 
railroad,  the  weight  and  grade  of  the  corn 
to  be  evidenced  by  a  certain  official  certifi- 
cate, the  fact  that  the  com,  while  in  tran- 
sit, became  heated,  will  not  excuse  the  ven- 
dee from  payment  of  the  purchase  price. 

(June  15,  1908.) 

Ij^  RROR  to  the  Supreme  Court  at  Circuit 
J  in  Essex  County  to  review  a  judgment 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  difference  between  the  price 
realized  upon  the  sale  of  corn  which  the  de- 
fendant ordered  from  the  plaintiff  and  re- 
fused to  accept  and  the  agreed  price  there- 
of.    Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Adraln,  Sllzer,  St  Pearse,  for 
plaintiff  in  error: 

Mere  indorsement  of  a  bill  of  lading,  with- 
out delivej-y,  will  not  pass  title. 

Buffington  v.  Curtis,  15  Mass.  528,  8  Am. 
Dw.  115;  Marine  Bank  v.  Wright,  48  N.  Y. 
1. 

Where  the  goods  are  contracted  to  be  sold 
and  the  terms  are  that  they  shall  be  paid 
for  upon  the  arrival  of  draft,  title  to  the 
goods  is  reserved  by  the  consignor  or  seller. 

fi  Cyc.  Law  &  Proc.  p.  426;  5  Am.  &  Eng. 

Headnote  by  Minturn,  J. 


Enc.  Law,  p.    206;  Alderman  v.  Eastern  R. 
Co.  115  Mass.  233. 

Messrs.  Brown  St^  Beeclier  for  defend- 
ant in  error. 

MInturn,  J.,  delivered  the  opinion  of 
the   court: 

The  defendant  delivered  to  the  plaintiff, 
a  grain  merchant  in  the  city  of  Newark,  the 
following  order:  "Please  have  shipped  to  me 
at  South  River,  via  N.J.  Central  Railroad, 
one  car,  three  mixed  com,  price  57.  Ship- 
ment: Hurry.  Terms:  Arrival  draft.  Re- 
marks: Western  Official  Certificate  of 
weight  and  grade  final."  The  plaintiff  or- 
dered the  required  corn  from  a  concern  at 
Toledo,  Ohio,  and  it  was  delivered  at  South 
River,  where  the  defendant  refused  to  ac- 
cept it  upon  the  ground  that  it  was  damaged 
by  heating.  The  plaintiff  having  waited 
a  reasonable  time  for  the  defendant  to  ac- 
cept the  corn,  finally  sold  it,  after  notice 
to  defendant,  and  brought  this  action  to  re- 
cover the  difference  between  the  price  real- 
ized upon  the  sale  and  the  agreed  price  of 
the  corn.  The  judgment  of  the  Essex  cir- 
cuit court,  where  the  case  was  tried  without 
a  jury,  was  for  the  plaintiff,  and  from  that 
judgment  this  writ  of  error  is  taken. 

The  conspicuous  feature  of  this  case, 
which  differentiates  it  from  the  ordinary 
case  in  the  category  of  vendor  and  vendee, 
consists  in  the  fact  that  the  vendor  in  the 
case  at  bar  was  so  limited  and  circum- 
scribed in  the  exercise  of  judgment  by  the 
language  of  the  written  order,  from  which 
he  derived  his  authority  to  purchase,  that 
he  was  in  essence  a  mere  conduit  or  special 
agency,  through  which  the  goods  were  to 
be  delivered.  Upon  the  execution  of  the  or- 
der, and  substantial  compliance  with  its  re- 
quirements,  his   duty   was   performed,   and 


Ca^e  Note,  —  Loss  of,  or  injury  to, 
(foods  during  shipment  as  affecting 
fulfilment  of  commission  to  purchase 
goods. 

In  the  opinion  in  the  case  reported,  it 
is  pointed  out  that,  in  view  of  the  fact  that 
the  written  order  so  circumscribed  the  judg- 
ment  of  the  one  undertaking  to  furnish  the 
goods  that  he  was,  in  essence,  a  mere  con- 
duit or  special  agency  through  which  the 
goods  were  to  be  delivered,  the  relation  of 
the  parties  more  nearly  approached  that  of 
agent  and  principal  than  that  of  vendor 
and  vendee.  This  note  is  therefore  limited 
to  a  consideration  of  just  what  duties,  with 
respect  to  the  delivery  of  goods,  arise  out 
of  such  anomalous  relation. 

In  Green  v.  Feil,  41  Wis.  620,  it  was  held 
that  one  who  ordered  in  his  own  name  a 
turtle  for  a  restaurant  keeper  was  entitled 
to  recover  from  him  the  amount  paid  there- 
for, even  though  he  made  such  payment 
after  he  had  notice  from  the  restaurant 
keeper  that  the  turtle,  upon  its  arrival,  was 
19L.R.A.(N.S.) 


in  such  a  sick  and  dying  condition  that  it 
could  not  be  used,  where  the  evidence  tend- 
ed to  show  that  he  was  acting  merely  as 
agent,  and  it  appeared  that  the  turtle  was 
purchased  on  his  own  credit,  that  it  was 
healthy  and  strong  and  in  good  condition 
when  shipped,  and  that  it  is  the  custom  of 
the  trade  for  buyers  to  take  the  risk  of 
turtles  shipped   to  them. 

Although  not  in  point  upon  the  question 
under  discussion,  reference  may  be  made 
to  the  case  of  Rice  v.  Montgomery,  4  Biss. 
75,  Fed.  Cas.  No.  11,753,  in  which  it  was 
held,  in  effect,  that  the  law  will  presume 
the  place  of  delivery  of  wheat  to  be  pur- 
chased by  a  commission  merchant  for  his 
principal  to  be  the  place  where  the  com- 
mission merchant  does  business. 

For  a  note  upon  passing  of  title  to  prop- 
erty by  delivery  thereof  to  a  carrier  for 
transportation  to  consignee  or  vendee,  see 
Ramsey  &  G.  Mfg.  Co.  v.  Kelsea,  22  L.R.A. 
415. 
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his  right  to  the  agreed  compensation  was 
complete.  Butler  v.  Maples,  9  Wall.  766, 
19  L.  ed.  822;  Story ,^  Agency,  126.  It  will 
be  observed  that  be  was  not  to  ship,  but  to 
"have  shipped,"  to  the  defendant,  at  a  fixed 
price,  corn  of  a  certain  quality  over  a  cer- 
tain railroad;  the  grade  or  condition  of  the 
corn  to  be  evidenced,  not  by  his  judgment, 
but  by  a  certain  form  of  certificate  which, 
as  between  him  and  the  defendant,  was  to 
be  final.  "Both  in  morals  and  in  law,'*  re- 
marks a  recent  writer  of  distinction,  "one 
is  responsible  for  the  thing  which  he  brings 
to  pass,  whether  he  employs  an  inanimate 
object  to  effectuate  his  purpose,  or  sets  in 
operation  the  infinitely  more  complicated 
chain  of  causation  which  results  from  the 
emplo3rment  of  another  moral  agent."  2 
Street,  Legal  Liability,  chap.  41,  p.  429. 

The  trial  court  found  as  a  fact  that  the 
corn  when  shipped  was  in  good  condition, 
and  therefore  the  delivery  to  the  carrier  in 
accordance  with  the  specific  instructions 
contained  in  this  order  relieved  the  shipper 
of  liability  for  damage  in  iransitUy  and 
imposed  the  burden  and  risk  of  damage 
upon  tlie  consignee.  Dawes  v.  Peck,  8  T. 
R.  330;  Conn  v.  Reed,  73  N.  J.  L.  112,  62 
Atl.  271;  Wilcox  Silver  Plate  Co.  v.  Green, 
72  N.  Y.  17;  Silvestri  v.  Missocchi,  165 
Mass.  337,  43  N.  E.  114;  Benjamin,  Sales, 
§  693 ;  Tiffany,  Sales,  195.  In  the  light  of 
this  status,  it  became  a  matter  of  slight,  if 
any,  importance' whether  the  testimony  of 
a  conceded  dealer  in  grain,  not  for  the  pur- 
pose of  contradicting  the  terms  of  the 
order,  but  for  the  purpose  of  eliciting  the 
meaning  of  a  trade  expression  employed 
therein,  was  relevant,  although,  under  the 
undeviating  rule  and  policy  of  the  courts  in 
such  matters,  it  was  properly  admitted. 
Steward  v.  Scudder,  24  N.  J.  L.  96;  New 
Jersey  Zinc  Co.  v.  Boston  Franklinite  Co. 
15  N.  J.  Eq.  418;  17  Cyc.  Law  &  Proc.  p. 
685. 

No  error  appearing  in  the  record^  the 
judgment  is  affirmed. 


NEW   JERSEY    COURT    OP   ERRORS 
AND    APPEALS. 

DANIEL   W.   VALENTINE,   Plfl".   in  Err., 

T. 

CITY  OF  ENGLEWOOD  et  al. 

(—  N.  J.  — ,  71  Atl.  344.) 

Municipal      corporation   —   board      of 
health  —  liability. 

1.  A  municipal  corporation  is  not  liable 
for  the  acts  of  a  board  of  health  created 
by    public   statute    for    the    public   benefit, 

Headnotes  bv  Swayze.  J, 
19L.R.A.(N.S.'^) 


even  though  Its  members  tire  appointed   by 
the   municipal   authorities. 

Health  —  quarantine  —  personal      lia- 
bility. 

2.  The  members  of  a  board  of  health,  act- 
ing in  performance  of  a  public  duty,  under 
a  public  statute,  to  prevent  the  spread  of 
an  infectious  or  contagious  disease,  are  not 
personally  liable  in  a  civil  action  for  dam- 
ages arising  out  of  their  acts  in  establisfain/a^ 
a  quarantine,  even  where  the  disease  does  not 
actually  exist,  provided  they  act  in  good 
faith. 

Constltntlonal    rights    —    infrlng^ement 
—  board  of  health. 

3.  Section  15  of  the  board  of  health  act 
(Gen.  Stat.  1895,  p.  1638),  which  forbids 
suits  against  the  board,  its  officers  or 
agents,  unless  upon  proof  that  the  board 
acted  without  reasonable  and  probable 
cause  to  believe  that  the  alleged  cause  of 
disease  was  in  fact  prejudicial  and  hazard- 
ous to  the  public  health,  does  not  infringe 
the  constitutional  provisions  protectin<r  pri- 
vate property  and  individual  liberty. 
Health  —  actions  against  board. 

4.  Section  15  of  the  board  of  health  act 
(Gen.  Stat.  1896,  p.  1638)  in  effect  giyea 
an  action  against  the  board  upon  proof  of 
the  facts  therein  set  forth;  but  in  !>uc1i 
suits  the  question  of  reasonable  and  prob- 
able cause  is  for  the  court. 

(November  16,  1908.) 

IpRROR  to  the  Bergen  County  Circuit  of 
J  the  Supreme  Court  to  review  a  judg- 
ment in  defendants'  favor  in  an  action 
brought  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  unjustifi- 
able quarantining  of  plaintiff's  premises. 
Affirmed. 

Statement  by  Swayze,  J.: 

The  declaration  contains  counts  in  tres- 
pass quare  clauaum  fregit,  for  false  impris- 
onment, and  for  libel.  The  defendants  plead 
in  justification  that  there  were  30  cases  of 
scarlet  fever  in  the  city  of  Englewood,  and 
that  the  board  of  health  had  reasonable  and 
probable  cause  to  believe  that  the  plaintiff's 
daughter  was  ill  of  the  disease,  and  thereup- 
on caused  the  plaintiff  to  be  notified  that 
they  had  declared  his  house  quarantined, 
and  that  he  had  the  option  to  place  his 
child  and  her  attendant  in  strict  quarantine 
in  a  separate  room,  and  to  have  the  con- 
tents of  the  house  fumigated  by  the  board 
of  health,  or  to  have  the  entire  house  and 
occupants  quarantined.  The  replication  de- 
nied that  the  board  of  health  had  reason- 
able and  probable  cause  to  believe  that  the 


Note.  —  As  to  personal  liability  of  mem- 
ber of  board  of  health  or  of  health  officer, 
see  case  note  to  Rohn  v.  Osmun,  5  L.R.A. 
(N.S.)   635. 
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plaintilTs  daughter  was  suffering  from  scar- 
let fever,  and  tendered  issue  thereon. 

At  the  trialf  upon  the  plaintiff's  opening 
that  the  board  of  health  acted  without  any 
authority  at  all  of  the  city,  a  nonsuit  was 
ordered  in  favor  of  the  city  of  Englewood. 
The  case  proceeded  against  the  board  of 
health  and  the  individual  defendants. 

The  evidence  showed  that  the  city  phy- 
sician, one   of  the  defendants,  reported  to 
the  board  of  health  a  case  of  scarlet  fever 
at  the  plaintiff's  residence;  and  that  at  a 
consultation   between  Dr.  Currie,  of  Engle- 
wood, and  Dr.  Bulkley,  of  New  York  city, 
the  two    latter   stated   that   the   case   was 
not   scarlet    fever;    that    four   local   physi- 
cians were  of  opinion,  from  a  statement  of 
symptoms   and  without  seeing  the  patient, 
that  the  case  was  scarlet  fever.     The  city 
physician  informed  the  plaintiff,  at  first  by 
verbal     notice,     that    the    house     was     to 
be   quarantined,   and   apparently    gave    the 
plaintiff  the  option  to  have  a  strict  quaran- 
tine of  the  whole  house  established,  or  a 
quarantine  of  his  daughter  and  her  attend- 
ant in  one  room  of  the  house.    The  plain- 
tiff, in  order  to  secure  proof  as  to  who  was 
responaible,  demanded  a  written  notice;  and 
thereupon  such  a  notice  was  served,  signed 
by  the  secretary  of  the  board  of  health,  in 
which  the  option  of  having  the  child  and 
her   attendant    quarantined    in   a   separate 
room,  or  of  having  the  entire  house  and  oc- 
cupants   quarantined,   was   again   given   to 
the  plaintiff.    He  declined  to  avail  himself 
of  the  option,  a  card  was  placed  upon  his 
office  door  indicating  that  there  was  scarlet 
fever  on  the  premises,  and  measures  were 
taken  by  the  board  of  health  to  fumigate 
the  house.    There  seems  to  have  been  noth- 
ing further  done  by  way  of  enforcing  the 
quarantine.    When  the  plaintiff  was  asked 
what   kept   him   in   quarantine,   what   was 
done,  and  who  did  it,  his  only  answer  was 
that  the  health  inspector  came  and  fumi- 
gated  the  house. 

The  board  of  health  had  adopted  ordinan- 
ces, pursuant  to  the  statute,  providing  that 
persons  affected  by  certain  diseases,  of 
which  scarlet  fever  was  one,  should  be  iso- 
lated, quarantined,  or  removed  to  such  a  lo- 
cality as  the  board  might  order  and  direct; 
and  that  buildings  and  property  which 
might  become  infected  should  be  disinfect- 
ed or  destroyed;  and  that  the  board  might 
(establish  such  separation  and  isolation  or 
domestic  quarantine  of  the  sick  from  per- 
sons not  necessary  as, attendants  as  should 
be  needed  in  order  to  prevent  the  spread 
of  the  disease. 

Messrs.  Adolf  li.  Engelke,  Harry  B. 
19LJLA.(N.S.) 


Brockhurst,  and  Peter  W.  Stagg,  for 
plaintiff  in  error: 

The  quarantine  authorities  being  the 
servants  of  a  municipality,  that  body  is 
liable  for  their  acts. 

Sumner  v.  Philadelphia,  9  Phila.  408,  Fed. 
Cas.   No.    13,611. 

The  board  of  health  is  such  a  body  as  is 
capable  of  being  sued. 

Southampton  &  I.  Floating  Bridge  & 
Roads  V.  Local  Bd.  of  Health,  8  El.  &  Bl. 
801;  People  ex  rel.  Copcutt  v.  Board  of 
Health,  140  N.  Y.  8,  23  L.R.A.  481,  37  Am. 
St.  Rep.  622,  36  N.  E.  320;  Sbarboro  v. 
Health  Department,  26  App.  Div.  177,  40 
N.  Y.  Supp.  1033;  R.  v.  Davey  [1899]  2 
Q.  B.  301;  Hutton  v.  Camden,  39  N,  J.  L. 
122,  23  Am.  Rep.  203;  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L,  ed.  206,  8  Sup.  Ct.  Rep. 
273;  Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  6  Sup.  Ct.  Rep.  357;  Wurts  v. 
Hoagland,  114  U.  S.  606,  29  L.  ed.  229,  6 
Sup.  Ct.  Rep.  1086;  Newark  &  S.  O.  Horse 
Car  R.  Co.  v.  Hunt,  60  N.  J.  L.  308,  12 
Atl.  697. 

Where  a  public  officer  other  than  a  ju- 
dicial one  does  an  act  directly  invasive 
of  the  private  rights  of  others,  and  there  is 
otherwise  no  remedy  for  the  injury,  such 
officer  is  personally  liable  without  proof 
of  malice  and  intent  to  injure. 

Mechem,  Pub.  Off.  §  642;  Sussex  County 
V.  Strader,  18  N.  J.  L.  108,  36  Am.  Dec. 
530;  Hand  v.  Philadelphia,  8  Pa.  Co.  a. 
214;  Fowle  v.  Alexandria,  3  Pet.  398,  7  L. 
ed.  719;  Thayer  v.  Boston,  19  Pick.  516,  31 
Am.  Dec.  167;  Forsyth  v.  Canniff,  20  Ont. 
Rep.  478;  Stanbury  v.  Exeter  Corp.  [1906] 
2  K.  B.  838. 

The  question  as  to  reasonable  and  prob- 
able cause  is  one  for  the  jury. 

Hutton  V.  Camden  and  Sumner  v.  Phil- 
adelphia, supra. 

Messrs.  Albert  O.  Wall  and  Charles  W. 
Uulst  for  defendants  in  error. 

Swayze,  J.,  delivered  the  opinion  of  the 
court: 

We  find  it  convenient  to  deal  first  with 
the  liability  of  the  city  of  Englewood. 

The  precise  question  involved  is  new  in 
this  court.  In  Kehoe  v.  Rutherford,  74  N.  J. 
L.  669,  122  Am.  St.  Rep.  411,  66  Atl.  1046, 
there  was  active  wrongdoing  by  the  munic- 
ipal authorities  in  collecting  surface  water 
and  discharging  it  so  that  it  injured  the 
plaintiff's  land,  but  that  act  was  the  act  of 
the  corporation  itself  for  a  special  corpo- 
rate purpose.  A  distinction  is  made  in  the 
cases  in  other  jurisdictions  between  such 
acts  and  acts  done  in  performance  of  a  gov- 
ernmental function  in  execution  of  powers 
of  a  public  and  general  character,  delegated 
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lo  the  municipality  for  the  welfare  and 
protection  of  its  inhabitants  or  the  general 
public.  Of  the  numerous  cases  collected  in 
28  Cyc.  Law  A  Proc.  p.  1257,  it  will  suffice 
to  refer  to  Daly  v.  New  Haven,  69  Conn. 
644,  38  Atl.  397 ;  Colwell  v.  Waterbury,  74 
Conn.  668,  57  L.R.A.  218,  51  Atl.  530;  Houri- 
gan  V.  Norwich,  77  Conn.  358,  59  Atl.  487; 
Hafford  V.  New  Bedford,  16  Gray,  297; 
Fisher  v.  Boston,  104  Mass.  87,  6  Am.  Rep. 
196;  Manners  v.  Haverhill,  135  Mass.  166; 
Clark  V.  Easton,  146  Mass.  43,  14  N.  E. 
795 ;  Maxmilian  v.  New  York,  62  N.  Y.  160, 
20  Am.  Rep.  468..  These  cases  have  been 
followed  by  our  supreme  court  in  Tomlin 
V.  Hildreth,  65  N.  J.  L.  438,  47  Atl.  649.  A 
more  recent  case  is  Cunningham  v.  Seattle, 
42  Wash.  134,  84  Pac,  641,  4  L.R.A.(N.S.) 
629,  7  A.  &  E.  Ann.  Cas.  805,  in  a  note 
to  which  numerous  cases  as  to  the  nonlia- 
bility of  a  municipality  for  acts  of  its  fire- 
men are  collected. 

The  principle  has  been  frequently  applied 
to  the  acts  of  boards  of  health.  Summers 
V.  Daviess  County,  103  Ind.  262,  53  Am. 
Rep.  612,  2  N.  E.  725;  Mitchell  v.  Rockland, 
•52  Me.  118;  Nicholson  v,  Detroit,  129  Mich. 
246,  66  L.R,A.  601,  88  N.  W.  696;  Bryant 
v.  St.  Paul,  33  Minn.  289,  63  Am.  Rep.  31, 
23  N.  W.  220;  Lowe  v.  Conroy,  120  Wis. 
151,  66  L.R.A.  907,  102  Am.  St.  Rep.  983, 
97  N.  W.  942,  1  A.  &  E.  Ann.  Cas.  341.  It 
seems  to  be  founded  in  reason. 

The  acts  complained  of  by  the  plaintiff 
were  in  performance  of  a.  governmental 
function  imposed  upon  the  board  of  health 
by  the  legislature,  under  a  special  statute 
relating  to  boards  of  health,  for  the  benefit 
of  the  public  at  large.  The  duty  was  quite 
independent  of  any  provisions  of  the  city 
charter,  and  was  in  no  way  for  the  benefit 
of  the  city  in  its  corporate  capacity,  or  as 
the  owner  of  property.  The  only  connec- 
tion, under  the  statute,  between  the  city 
and  the  board  of  health,  is  that  the  mem- 
bers of  the  board  of  health  are  appointed 
by  the  governing  body  of  the  city.  This 
however,  did  not  make  them  the  servants 
or  agents  of  the  city;  they  were  public  of- 
ficers, notwithstanding  the  method  of  their 
appointment.  Hatford  v.  New  Bedford  and 
Fisher  v.  Boston,  supra;  Murphy  v.  Need- 
ham,  176  Mass.  422,  57  N.  E.  689;  Max- 
milian V.  New  York,  supra;  Felch  v.  Weare, 
69  N.  H.  617.  45  Atl.  591. 

The  city  could  only  be  held  by  applying 
the  rule  respondeat  superior,  and  that  rule 
has  no  application  in  a  case  where  the  per- 
sons who  commit  the  act  complained  of  are 
neither  the  servants  nor  agents  of  the  mu- 
nicipal corporation,  nor  acting  in  the  per- 
formance of  any  corporate  duty.  So  far  as 
their  act  is  outside  the  limits  of  the  corpo- 
rate duty  of  the  municipality,  it  cannot 
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be  considered  the  act  of  the  municipality. 
2  Dill.  Mun.  Corp.  3d  ed.  §§  968-974.  The 
case  is  not  altered  by  the  fact  that  the 
court  excluded  the  question  whether  the 
records  of  the  common  council  showed  any 
action  on  their  part  in  regard  to  the  quar- 
antining of  the  plaintiff.  At  that  time  the 
nonsuit  had  already  been  ordered,  and  noth- 
ing was  said  to  indicate  that  the  offer  was 
to  show  anything  that  would  conflict  with 
the  statement  of  plaintiff's  counsel  in  his 
opening  that  the  board  of  health  acted 
without  any  authority  from  the  city.  It 
is  not  necessary,  therefore,  to  consider 
whether  the  liability  of  the  city  would 
have  been  different  if  express  authority  had 
been  shown.  The  evidence,  moreover,  be- 
comes quite  immaterial  in  view  of  other 
considerations  to  be  stated. 

No  liability  of  the  city  was  shown,  and 
in  that  respect  the  nonsuit  was  right. 

The  statute  creating  the  board  of  health 
authorizes  it  to  adopt  ordinances  to  pre- 
vent the  spreading  of  dangerous  epidemics 
or  contagious  diseases,  and  to  maintain  and 
enforce  sufficient  quarantine  when  it  deems 
necessary.  Gen.  Stat.  1896,  p.  1644,  §  49. 
The  board  is  required  by  §  13  to  examine 
into  all  causes  of  disease  injurious  to  the 
health  of  the  inhabitants,  and  to  cause  the 
same  to  be  removed  and  abated.  Section 
15  enacts  that  no  suit  shall  be  maintained 
in  any  of  the  courts  of  this  state  to  recover 
damages  against  any  such  board,  its  officers 
or  agents,  on  proceedings  had  by  them  to 
abate  and  remove  a  cause  of  disease,  unless 
it  shall  be  shown  in  such  suit  that  the  cause 
of  disease  did  n^t  exist,  was  not  hazardous 
and  prejudicial  tc  the  public  health,  and 
that  the  board  acted  without  reasonable 
and  probable  cause  to  believe  that  such 
cause  was  in  fact  prejudicial  and  hazardous 
to  the  public  health. 

The  evidence  in  the  present  case  justified 
an  inference  on  the  part  of  the  jury  that 
scarlet  fever  did  not  in  fact  exist;  and,  as 
the  trial  judge  nonsuited  the  plaintiff,  his 
ruling  cannot  be  vindicated,  if  the  actual 
existence  of  the  disease  is  essential  to  the 
justification  of  the  defendants.  The  issue 
joined  upon  the  pleadings  was  only  whethei 
there  existed  reasonable  and  probable  cause 
to  believe  that  the  defendant's  daughter 
was  sick  with  scarlet  fever;  but  it  would 
be  taking  too  narrow  a  view  of  the  case 
to  decide  it  upon  this  question  of  pleading 
only.  We  prefer  to  rest  the  decision  upon 
broader  grounds. 

In  the  case  of  American  Print  W^orks  v. 
Lawrence,  21  N.  J.  L.  248,  and,  on  appeal, 
21  N.  J.  L.  714,  47  Am.  Dec.  190,  and  23 
N.  J.  L.  590,  57  Am.  Dec.  420,  it  was  held 
in  the  supreme  court,  in  a  very  able  opinion 
by  Chief  Justice  Green,  that  the  defendant, 
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who,  as  mayor  of  New  York  city,  had  de- 
stroyed real  and  personal  property  in  ordor 
to  stop  the  spread  of  a  great  fire,  was  not  to 
be  held  responsible,  since  he  acted  in  pur- 
suance of  a  duty  imposed  upon  him  by  stat- 
ute, and  not  for  private  emoluitient  or  for 
his  individual  benefit.  Chief  Justice  Green 
said:  "It  is  a  well-settled  principle  that, 
where  a  person  in  discharge  of  a  public 
duty,  not  acting  for  private  emolument,  un- 
wittingly injures  another  in  the  perform- 
ance of  the  act,  while  acting  with  due  skill 
and  caution,  he  is  not  answerable  for  dam- 
ages/' The  judgment  was  reversed  in  this 
court,  upon  the  ground  that  the  statutes  of 
New  York  provided  no  compensation  for 
the  personal  property  destroyed,  that  the 
facts  amounted  to  a  taking  of  property  for 
public  use  without  compensation,  and  the 
case  was  therefore  within  the  prohibition 
of  our  state  Constitution.  The  case  after- 
wards came  before  the  supreme  court  on  a 
demurrer  to  amended  pleas,  and  the  judg- 
ment there  rendered  in  favor  of  the  defend- 
ant was  affirmed  in  this  court.  23  N.  J.  L. 
590,  57  Am.  Dec.  420.  Justice  Carpenter, 
in  the  course  of  his  opinion,  took  occasion 
to  say,  at  page  600  of  23  N.  J.  L.:  "A  pub- 
lie  officer,  acting  in  good  faith,  upon  a  sud- 
den and  alarming  emergency,  under  the 
sanction  of  a  constitutional  and  valid  law 
in  a  matter  of  public  duty,  is  not  to  be 
held  responsible  for  the  unavoidable  and 
necessary  result  of  such  act  of  duty.  An 
injured  party  may  have  a  right  to  resort 
to  the  public  for  satisfaction;  but  the  law 
has  ever  held  that  the  officer  himself,  not 
exceeding  his  power  and  not  guilty  of  op- 
pression or  bad  faith,  is  not  personally  li- 
able." He  quotes  with  approval  what  was 
said  by  Justice  Nevius  in  Sinnickson  v. 
Johnson,  17  N.  J.  L.  150,  34  Am.  Dec.  184, 
where  a  distinction  was  drawn  between  acts 
done  exclusively  for  the  public  interest  by 
agents  appointed  by  public  authority,  acting 
within  the  scope  of  that  authority,  and  acts 
done  for  a  private  and  individual  interest. 
Justice  Carpenter  limits  the  exemption  of 
public  officers  to  acts  done  under  the  sanc- 
tion of  a  constitutional  and  valid  law,  but, 
at  the  same  time,  quotes  Chancellor  Kent  as 
extending  the  exemption  to  acts  done  under 
statutes  which  were  prima  facie  good, — a 
view  which  seems  to  be  sustained  by  the 
opinion  expressed  by  this  court  in  Lang  v. 
Bayonne,  74  N.  J.  L.  455,  15  L.R.A.(N.S.) 
93,  122  Am.  St.  Rep.  391,  68  Atl.  90.  It  is 
however,  unnecessary  for  us  to  go  to  that 
extent  in  the  present  case,  since  we  think 
the  act  constitutional  for'  reasons  to  be 
hereafter  stated.  Nor  is  it  necessary  for 
us  to  go  to  the  full  extent  justified  by  Jus- 
tice Carpenter's  language.  He  does  not  lim- 
it the  exemption  to  officers  acting  judicial- 
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ly,  and  exercising  their  best  judgment  upon 
a  state  of  facts,  the  conclusion  from  which 
may  be  doubtful   or  difficult. 

In  the  discussion  which  arose  after  the  de- 
cision of  the  famous  case  of  Ashby  v.  White, 

I  Smith,  Lead.  Cas.  7th  Am.  ed.  455,  it  was 
expressly  stated  in  the  argument  prepared 
by  the  committee  of  the  House  of  .Lords, 
which  was  principally  drawn  up  by  the 
Lord  Chief  Justice,  that  fraud  and  malice 
were  the  gist  of  the  action.  The  language 
quoted  on  page  484  is :  "There  is  no  danger 
to  an  honest  officer  that  means  to  do  his 
duty;  for  where  there  is  a  real  doubt  touch- 
ing the  party's  right  of  voting,  and  the  offi- 
cer makes  use  of  the  best  means  to  be  in- 
formed, and  it  is  plain  his  mistake  arose 
from  the  difficulty  of  the  case,  and  not  from 
any  malicious  or  partial  design,  no  jury  will 
find  an  officer  guilty  in  such  case,  nor  can 
any  court  direct  them  to  do  it,  for  it  is  the 
fraud  and  the  malice  that  entitles  the  party 
to  the  action."  In  that  case  fraud  and  mal- 
ice were  averred  in  the  declaration.  Some 
American  courts  have  gone  so  far  as  to  hold 
that  the  officer  is  exempt  even  in  a  case  of 
corruption  and  malice.  Spalding  v.  Vilas, 
161  U.  S.  483,  493,  et  seq„  40  L.  ed.  780,  784, 
16  Sup.  Ct.  Rep.  631,  which  was  an  action 
against  tlie  Postmaster  General;  Weaver  v. 
Devendorf,  3  Denio,  117,  which  was  an  ac- 
tion against  an  assessor  for  loss  caused  by 
an  illegal  assessment.  Where  there  is  no 
fraud  or  malice,  the  overwhelming  weight  of 
authority  is  in  favor  of  the  exemption  of 
the  public  officer  from  civil  action;  and  the 
cases  are  not  limited  to  officers  acting  in  a 
judicial  capacity,  but  reach  the  case  of  all 
who  are  called  upon  in  behalf  of  the  public 
to  exercise  their  judgment.  Thus,  it  was 
held  in  Otis  v.  Watkins,  9  Cranch,  339,  3 
L.  ed,  752,  that  a  collector  of  a  port  detain- 
ing a  vessel  under  the  embargo  law  of  1808 
(act  Cong.  April  25,  1808,  chap.  66,  2  Stat. 
at  L.  499)  need  not  show  that  his  opinion 
that  the  vessel  was  about  to  violate  the  law 
was  correct,  nor  that  he  used  reasonable 
care  and  diligence  in  ascertaining  the  facts 
upon  which  his  opinion  was  formed.  It  was 
said  to  be  enough  that  he  honestly  enter- 
tained the  opinion  upon  which  he  acted; 
and,  although  Chief  Justice  Marshall  dis- 
sented, he  did  not  question  this  general  prin- 
ciple, but  placed  his  dissent  upon  entirely 
different  grounds.  The  same  view  was  ex- 
pressed  in  Kendall  v.   Stokes,  3   How.  87, 

II  L.  ed.  506.  In  New  York,  it  was  held, 
in  Williams  v.  Weaver,  75  N.  Y.  30,  that  as- 
sessors were  not  liable  in  a  civil  action  for 
an  unlawful  levy.  The  court  said:  "That 
class  of  public  officials  is  charged  with  du- 
ties' which  require  the  exercise  of  judicial 
functions,. and,  when  they  are  called  upon 
thus   to  act,   they   are  protected   from  the 
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consequences  which  may  flow  from  any  er- 
ror they  may  commit.  Surrounded  as  these 
officers  are  by  great  difficulties  in  the  dis- 
charge of  their  official  duties,  the  hiw  shields 
them  when  acting  within  their  jurisdiction. 
In  order  to  establish  an  individual  liability, 
it  must  be  made  to  appear  against  the  as- 
sessors, not  only  that  the  assessment  was 
erroneous,  but  that  sUch  assessors  had  no 
jurisdiction  whatever  in  laying  the  tax." 
The  case  subsequently  went  to  the  Supreme 
Court  of  the  United  States  (100  U.  S.  547, 
25  L.  ed.  708),  and  Justice  Miller  said,  in 
speaking  of  the  decision  of  the  court  of  ap- 
peals of  New  York  upon  this  point: 
^'Whether  that  court  decided  that  question 
correctly  or  not,  it  is  not  a  Federal  ques- 
tion, but  one  of  general  municipal  law,  to 
be  governed  either  by  the  common  law  or 
the  statute  law  of  the  state.  In  either  case 
it  presents  no  question  on  which  this  court 
is  authorized  to  review  the  judgment  of  a 
state  court."  This  case  was  decided  in  1880, 
long  after  the  discussion  arising  out  of  the 
14th  Amendment  had  become  familiar;  and 
it  is,  therefore,  not  only  authority  for  the 
exemption  of  public  officers,  but  for  the 
proposition  that  such  exemption  does  not 
contravene  the  14th  Amendment. 

The  principle  was  held  applicable  in  Teall 
V.  Felton,  1  N.  Y.  537,  49  Am.  Dec.  352, 
to  the  case  of  a  postmaster  who  assumed 
to  charge  letter  postage  on  a  newspaper; 
but  it  was  held  in  that  particular  case  that 
the  postmaster  did  not  act  in  a  judicial  ca- 
pacity. The  rule  has  been  applied  in  the 
case  of  health  officers.  Whidden  v.  Cheever, 
69  N.  H.  142,  76  Am.  St.  Rep.  154,  44  Atl. 
908. 

The  exemption  of  officers  from  liability 
extends  only  to  matters  in  which  they  have 
jurisdiction  under  the  statutes;  and  it  may 
be  said  that  the  board  of  health  has  no  ju- 
risdiction unless  a  cause  of  disease  actually 
exists.  This  view  is  too  narrow.  The  prin- 
ciple which  was  adopted  by  this  court,  and 
vindicated  in  an  able  opinion  of  Chief  Jus- 
tice Beasley  in  Grove  v.  Van  Duyn,  44  N. 
J.  L.  654,  42  Am.  Rep.  648,  note,  is  appli- 
cable. It  is  enough  if  the  matter  is  color- 
ably,  though  not  really,  within  their  juris- 
diction. 

A  different  view  has  been  expressed  in 
Massachusetts.  Miller  v.  Horton,  152  Mass. 
640,  10  L.R.A.  116,  23  Am.  St.  Rep.  850,  26 
N.  E.  100,  which  was  followed  in  Pearson  v. 
Zehr,  138  IlL  48,  32  Am.  St.  Rep.  113,  29 
N.  E.  854,  and  in  Lowe  v.  Conroy,  120  Wis. 
151,  66  L.R.A.  907,  102  Am.  St.  Rep.  983, 
97  N.  W.  942,  1  A.  A  E.  Ann.  Cas.  341,  The 
reasons  are  well '  stated  by  Mr.  Justice 
Holmes,  but  are  combated  with  equal  force 
by  Justice  Devens,  and  the  case  is  weakened 
as  an  authority  by  the  fact  that  it  was  de- 
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cided  by  a  Dare  majority  of  the  court.  Upon 
principle,  we  cannot  distinguish  the  case 
from  those  above  cited,  where  administra- 
tive officers  were  held  exempt  when  called 
upon  to  act  judicially.  If  a  postmaster  gen- 
eral, or  a  'postmaster,  or  a  collector  of  a 
port,  or  an  assessor  of  taxes  is  to  be  im-. 
mune  when  his  error  in  judgment  xsauaes 
the  loss  of  another's  liberty  or  property,  we 
think  a  board  of  health  is  entitled  to  a  like 
immunity.  A  justice  of  the  peace  is  immune 
if  he  acts  in  a  matter  colorably  within  his 
jurisdiction.  The  underlying  reason  is  not 
the  judicial  character  of  the  officer,  but  the 
judicial  character  of  the  act,  and  the  public 
necessity  that  public  agents  engaged  in  the 
performance  of  a  public  duty,  in  obedience 
to  the  command  of  a  statute,  should  not 
suffer  personally  for  an  error  of  judgment 
which  the  wisest  and  most  circumspect  can- 
not avoid.-  It  is  not  quite  accurate  to  say 
that  in  such  cases  a  man  is  deprived  of  lib- 
erty or  property  without  compensation.  As 
Justice  Devens  pointed  out,  "the  individual 
is  presumed  to  be  compensated  by  the  ben- 
efit which  such  regulations  confer  upon  the 
community  of  which  he  is  a  member,  or  by 
which  his  property  is  protected."  The  case 
may,  however,  be  looked  at  in  another  light. 
The  board  of  health  is  acting  for  the  public 
in  tiie  exercise  of  the  police  power  of  the 
state.  For  an  error  in  the  exercise  of  that 
power,  no  doubt  the  state  ought  to  answer. 
Just  as  in  an  action  for  malicious  prose- 
cution, the  principal  who  instigates  the 
prosecution  may  be  held  although  the  jus- 
tice and  the  constable  are  immune,  so  in  a 
case  of  an  error  in  judgment  by  the  board 
of  health  it  is  the  state  which  ought  to  an- 
swer for  the  default  of  its  agent,  acting  in 
obedience  to  its  statutory  command.  The 
state  does  not,  it  is  true,  answer  in  an  ordi- 
nary action  at  law  in  this  or  any  other  case, 
but  there  is  the  same  remedy  in  all  cases, — 
an  appeal  to  the  justice  of  the  state.  A  dif- 
ferent view  from  that  of  the  Massachusetts 
court  prevailed  in  Raymond  v.  Fish,  51 
Conn.  80,  50  Am.  Rep.  3,  and  in  Beeks  v. 
Dickinson  County,  131  Iowa,  244,  6  L.R.A. 
(N.S.)  831,  108  N.  W.  311,  9  A.  &  E.  Ann. 
Cas.  812,  a  case  decided  after  the  cases  last 
cited. 

Miller  v.  Horton  was  decided  in  the  ab- 
sence of  a  statute  such  as  ours,  forbidding 
an  action  against  the  board  unless  lack 
of  reasonable  and  probable  cause  can  be 
shown.  The  same  distinguished  court  has 
vindicated  the  right  of  the  legislature  to 
require  all  imported  rags  to  be  put  through 
a  disinfecting  process  at  the  expense  of  the 
owner,  whether  actually  infected  or  not 
(Train  v.  Boston  Disinfecting  Co.  144  Mass. 
523,  59  Am.  Rep.  113, 11  N.  E.  929) ,  upon  the 
ground  that  the  legislature  had  the  power 
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to  pronounce  imported  rags,  not  yet  disin- 
fe<rted,  nuisances  in  themselves,  or,  as  Jus- 
tice Holmes  said  in  the  later  case,  because 
tlie  danger  was  too  great  to  permit  discrim- 
ination. What  our  legislature  has  done  in 
the  health  act  is,  in  substance,  to  say  that 
anything  which  may  possibly  be  a  cause  of 
disease  is  subject  to  the  regulations  of  the 
board  of  health,  when  that  board  has  rea- 
sonable and  probable  cause  to  think  it  to 
be  in  fact  a  cause  of  disease.  Under  such 
a  statute,  the  cases  aboTC  cited  from  Mas- 
sachusetts, Illinois,  and  Wisconsin  are  not 
ia  point,  and  there  is  no  reason  why  the 
nrdinary  rule  exempting  public  officers  from 
private  action  should  not  be  applied.  The 
l)oard  of  health  was  acting  for  the  benefit 
of  the  public  at  large,  and  pursuant  to  a 
tiuty  imposed  upon  it  by  a  public  statute. 
There  is  not  only  no  proof  of  malice,  but 
the  board  acted  with  care,  and  not  hastily, 
for  it  decided  only  after  a  conference  be- 
tween its  own  physician,  a  reputable  physi- 
'•ian  of  Englewood  called  in  by  the  plaintiff, 
tind  a  specialist  from  the  city  of  New  York. 
The  doctors  disagreed,  at  least  in  a  meas- 
ure; and  the  board  ^  of  health  was  called 
\ipon  to  decide.  They  may  have  decided 
erroneously,  but  the  matter  was  colorably 
within  their  jurisdiction. 

The  only  difficulty  which  arises  is  that 
caused  by  the  first  opinion  of  this  court  in 
American  Print  Works  v.  Lawrence.  We 
there  held  that  the  mayor  and  aldermen 
of  New  York  could  not  be  exempted  from 
civil  liability  where  their  act  resulted  in 
what  this  court  held  to  be  a  taking  of 
private  property  for  public  use,  contrary  to 
our  Constitution.  In  view  of  the  subse- 
quent opinion  of  the  court  in  that  case,  and 
the  eminence  of  the  judges  of  the  supreme 
(ourt,  whose  opinion  was  reversed  in  the 
TiTst  case,  we  think  that  although  we  are 
tx>und  by  the  actual  decision  of  this  court 
•reported  in  21  N,  J.  L.  248,  we  ought  not 
'0  extend  it  further  than  the  exact  point 
decided  requires.  It  was  limited  to  a  case 
vhere  private  property  was  taken  for  pub- 
ic use;  and  it  was  held  that  destruction  to 
))revent  the  spread  of  a  conflagration  was 
fnieh  a  taking.  In  the  present  case  there 
was  no  taking  of  private  property  for  pub- 
tic  use.  The  acts  of  the  defendant  amount- 
ed to  a  mere  trespass.  It  is  urged,  how- 
ever, that  the  same  principle  ought  to  be  ap- 
plied because  of  the  14th  Amendment  to 
the  Federal  Constitution,  which  prohibits 
a  state  from  depriving  a  citizen  of  liberty 
without  due  process  of  law.  To  this  we 
think  there  are  two  answers:  In  fact,  the 
plaintiff  was  not  deprived  of  his  liberty; 
and  the  conduct  of  the  defendants  constitut- 
ed due  process  of  law,  as  that  term  is  used 
1*1  cases  of  this  character.  He  was  not  de- 
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prived  of  his  liberty,  because  the  option  was 
given  to  him  to  quarantine  his  daughter  in 
a  room  of  the  house,  if  he  so  chose.  He 
elected  the  alternative  of  having  the  whole 
house  quarantined,  but  that  was  his  volun- 
tary choice;  and  there  seems  to  have  been 
no  show  of  force  to  prevent  his  going  and 
coming  as  he  chose.  Whatever  may  be  ar- 
gued as  to  the  imprisonment  of  his  daugh- 
ter, that  is  not  now  in  question.  His  per- 
sonal liberty  does  not  seem  to  have  been 
restrained.  We  were  careful  to  say  in  He- 
brew V.  Pulis,  73  N.  J.  L.  621,  7  L,R.A.(N.S.) 
680,  118  Am.  St.  Rep.  716,  64  Atl.  121,  that, 
although  constraint  might  be  caused  by 
threats,  as  well  as  by  actual  force,  the 
words  or  conduct  must  be  such  as  to  induce 
a  reasonable  apprehension  of  force,  and  the 
means  of  coercion  must  be  at  hand.  The 
latter  element  is  lacking  in  the  present 
case.  The  real  injury  of  which  the  plaintiff 
complains  is  the  destruction  of  his  business 
by  posting  upon  his  office  door  a  notice  that 
there  was  scarlet  fever  in  the  house.  This, 
if  false,  was  a  libel,  but  it  was  not  a  depri- 
vation of  liberty. 

Again,  in  cases  affecting  the  public  health, 
due  process  of  law  does  not  always  require 
notice  and  a  hearing.  People  ex  rel.  Cop- 
cutt  V.  Board  of  Health,  140  N.  Y.  1,  23 
L.R.A.  481,  37  Am.  St.  Rep.  522,  35  N.  E. 
320.  Where  the  board  of  health  is  required 
to  act  upon  an  emergency,  due  process  of 
law  requires  only  that  they  should  be  liable 
to  an  action  in  case  they  act  wrongfully; 
but  the  action  to  which  they  are  liable  is 
only  such  action  as  the  law  gives.  In  this 
case  the  common  law,  as  we  have  already 
shown,  gave  no  right  of  action  if  the  matter 
upon  which  the  board  decided  was  colorably 
within  its  jurisdiction.  The  object  of  the 
14th  Amendment  was  not  to  give  parties 
remedies  which  did  not  exist  at  the  common 
law,  but  to  protect  them  against  hostile 
action  by  the  state  depriving  them  of  the 
existing  remedies.  United  States  v.  Cruik- 
shank,  92  U.  S.  542,  23  L.  ed.  588. 

There  is  nothing  in  Hutton  v.  Camden,  39 
N.  J.  L.  122,  23  Am.  Rep.  203,  inconsistent 
with  our  view.  The  alleged  nuisance  in  that 
case  consisted  in  the  fact  that  the  defend- 
ants' lot  lay  below  the  grade  of  the  street, 
so  that  water  collected  there,  and  the  order 
of  ^he  board  of  health  was  to  fill  the  lot  to 
grade.  Obviously,  this  presented  no  such 
emergency  as  required  immediate  action. 
There  was  opportunity  for  notice  and  a 
hearing.  That  case  was  a  suit  by  the  city 
to  recover  the  cost  of  filling  the  lot  to 
grade;  and  a  distinction  is  to  be  made  be- 
tween the  adjudication  of  the  board  of 
health  as  a  defense  to  civil  liability  on  tlieir 
part,  and  as  the  basis  of  an  action  against 
the  party  alleged  to  maintain  a  nuisance. 
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If  the  action  had  been  by  Hutton  against 
the  board  oi  health,  or  their  employees,  for 
trespass  in  filling  the  lot  up  to  grade,  the 
case  would  have  been  similar  to  the  present. 
This  distinction  is  carefully  pointed  out  by 
the  supreme  court  of  Massachusetts  in  Sa- 
lem V.  Eastern  R.  Co.  98  Mass.  431,  at  page 
449,  96  Am.  Dec.  ^50,  where  the  court  said: 
"When  there  appears  to  have  been  no  notice 
to  the  parties  to  be  affected,  and  no  oppor- 
tunity afforded  them  to  be  heard  in  defense 
of  their  rights,  whatever  operation  the  ad- 
judication may  have  upon  the  res,  and  how- 
ever conclusive  it  may  be  held  for  the  pro- 
tection of  those  who  act,  or  derive  rights, 
under  it,  the  adjudication  itself  can  have 
no  valid  operation  against  parties  who  may 
be  named  in  the  proceedings.  If  it  proceeds 
to  declare  any  obligation,  or  impose  any  li- 
ability, upon  such  parties,  they  may,  in  any 
subsequent  suit  to  enforce  it,  deny  the  va- 
lidity of  the  judgment,  and  controvert  the 
facts  upon  which  it  was  based." 

Hutton  v.  Camden  was  a  case  where  it 
was  attempted  to  make  the  adjudication  of 
the  board  of  health  that  a  nuisance  existed 
final  and  conclusive,  not  only  for  the  protec- 
tion of  the  board  against  an  action  of  tres- 
pass, but  as  basis  of  a  legal  liability  of  the 
landowner.  In  the  present  case  the  legis- 
lature has  itself  undertaken  in  effect  to 
make  a  nuisance  of  what  the  board  of  health 
shall,  upon  reasonable .  and  probable  cause, 
determine  to  be  a  cause  of  disease.  It  is  un- 
necessary to  cite  the  numerous  cases  decided 
by  the  United  States  Supreme  Court  justi- 
fying such  a  legislative  exercise  of  the  po- 
lice power.  In  Mugler  v.  Kansas,  123  U.  S. 
023,  31  L.  ed,  205,  8  Sup.  Ct.  Rep.  273,  a 
statute  declaring  all  places  In  which  intoxi- 
cating liquors  are  manufactured,  sold,  bar- 
tered, or  given  away  to  be  common  nui- 
sances was  sustained,  although  the  effect 
was  to  destroy  the  value  of  property.  In 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep,  383,  the  eight-hour  law 
of  Utah  was  sustained,  although  it  inter- 
fered with  the  freedom  of  contract.  In 
Jacobson  v.  Massachusetts,  197  U.  S.  11,  49 
L.  ed.  643,  26  Sup.  Ct.  Rep.  358,  3  A.  &  E. 
Ann.  Cas.  765,  the  compulsory  vaccination 
net  of  Massachusetts  was  sustained,  al- 
though it  interfered  with  a  man's  personal 
liberty.  These  cases  are  but  illustratfons 
of  the  extent  to  which  the  highest  tribunal 
has  gone  in  vindication  of  the  principle  that 
the  individual  must  yield  somewhat  of  his 
personal  rights  to  society  in  return  for  the 
benefits  of  society  which  he  enjoys.  We 
think  it  not  unreasonable  to  require  him,  in 
a  case  like  the  present,  to  depend  for  re- 
dress upon  the  sense  of  justice  of  the  public, 
rather  than  upon  a  right  of  action  against 
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public  ofiicers  who  have  acted  as  they 
thought  for  the  public  weal  in  a  matter  of 
public  duty. 

The  common-law  rights  of  the  plaintiff 
are  protected  by  the  Constitution,  but  the 
legislature  has,  by  the  health  act,  given  the 
plaintiff  a  right  of  action  against  the  board 
as  such  where  he  can  show  that  the  cause 
of  disease  did  not  exist,  that  it  was  not 
hazardous  and  prejudicial  to  the  public 
health,  and  that  the  board  acted  without 
reasonable  and  probable  cause  to  believe 
that  it  was  in  fact  prejudicial  and  hazard- 
ous to  the  public  health.  Gen.  Stat.  1895, 
p.  1638,  §  15.  Although  the  language  of 
the  section  is  in  form  that  no  suit  shall  be 
maintained  against  the  board  of  health  un- 
less these  facts  are  established,  the  neces- 
sary implication  is  that,  if  the  facts  are 
established,  a  suit  may  be  maintained. 

In  giving  this  action,  the  legislature  had 
the  right  to  determine  what  facts  should  be 
necessary  to  sustain  it.  They  imposed  no 
novel  or  unreasonable  condition.  The  pro- 
vision requiring  that  the  plaintiff  should 
show  that  the  board  of  health  acted  without 
reasonable  or  probably  cause  is  in  line  with 
the  existing  common  law  in  cases  of  this 
character.  By  common  law  an  officer  was 
justified,  in  certain  cases,  in  making  an  ar- 
rest, where  he  had  reasonable  and  probable 
cause  for  belief  in  the  guilt  of  the  person  de- 
tained; and,  in  actions  for  libel,  a  commu- 
nication, fairly  made  by  a  person  in  the  dis- 
charge of  some  public  or  private  duty, 
whether  legal  or  moral,  is  privileged,  in  the 
absence  of  proof  of  malice.  The  principle 
underlying  these  cases  is  applicable  to  the 
present  case.  By  the  act  of  March  24,  1903 
(P.  L.  p.  96),  it  is  made  a  crime  for  any  per- 
son, having  reason  to  believe  that  he  is  af- 
fected with  scarlet  fever,  to  appear  in  any 
public  place,  and  for  any  person  knowingly 
to  subject  another,  without  the  latter's 
knowledge,  to  exposure  to  the  infection  of 
any  such  disease.  We  do  not  mean  to  say 
that  this  statute  reaches  the  present  case; 
but  it  can  hardly  be  libelous  for  the  board 
of  health,  in  good  faith,  to  give  notice  of 
the  existence  of  scarlet  fever,  when  it  is  a 
crime  for  one  who  has  reason  to  believe 
that  he  is  affected  with  the  disease  to  ap- 
pear in  public;  and  it  must  be  within  the 
power  of  the  legislature  to  give  the  right 
of  restraint,  amounting  to  imprisonment, 
to  public  ofiicers  who  have  reasonable  and 
probable  cause  to  believe  that  the  crime  de- 
nounced by  the  act  of  1903  has  been,  or  is 
likely  to  be,  committed.  It  is,  at  any  rate, 
enough  for  the  present  purpose  that,  in  pro- 
viding for  this  action,  the  legislature  has 
made  the  want  of  reasonable  and  firobable 
cause  essential  to  the  maintenance  of  the 
action. 
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The  question  remains  whether  a  case  is  i 
made  out  under  this  statute  against  any  of 
the  defendants.  As  to  the  board  of  health, ; 
it  is  cleax  that  they  acted  upon  the  advice 
of  their  own  physician,  supported  by  the  re- 
port made  to  them  of  the  opinion  of  four 
other  local  physicians.  We  think  that  they 
were  not  bound  to  accept  the  opinion  of  the 
physician  called  by  the  plaintifT,  and  the 
specialist  called  from  New  York,  but  were 
justified  in  relying  upon  the  advice  of  their 
own  ofHcer. 

The   case  as  to  the  physician  himself  is 
somewhat   different.     Prior   to  establishing 
the  quarantine   he   had,  at   the   conference 
with  the  other  physicians,  expressed  himself 
as  satisfied  with  their  diagnosis,  and  it  may 
be  that  this  evidence  would  be  sufficient  to 
carry  the  case  to  a  jury  as  to  Dr.  Bradner, 
if  the  question  were  properly  a  jury  ques- 
tion.    At  the  time  this  statute  was  adopt- 
ed,   the    words    ''reasonable    and    probable 
cause*'    were   a    familiar   expression   in   the 
law,  arising  most  frequently  in  actions  for 
malicious  prosecution;  and,  however  anoma- 
lous  the   rule  may  be,  it  was   well  estab- 
lished that  the  question  of  existence  of  rea- 
sonable and  probable  cause,  in  an  action  for 
malicious   prosecution,   was   a   question   for 
the  court,  where,  as  in  this  case,  the  facts 
are  undisputed.     McFadden  v.  Lane,  71  N. 
J.  L  624,  60  Atl.  365,  citing  with  approval 
Bell  V.   Atlantic   City   R.  Co.  68  N.  J.   L. 
227,  33  Atl,  211;   Magowan  v.  Rickey,  64 
X.  J.  L.  402,  45  Atl.  804.     In  our  judgment 
the  case  failed  to  establish  a  want  of  rea- 
sonable and  probable  cause  as  against  Dr. 
Bradner.      The    evidence    of    what    Bulkley 
said  to  him,  or  what  Currie  said  as  to  the 
antecedent    family    history   of   the    patient, 
would  not  change   this  result,  and  its  ex- 
elusion  was  not  injurious  error.     Df.  Brad- 
ner seems  to  have  been  a  reputable  physi- 
cian, acting  according  to  his  best  light,  in  a 
case   which    four   of   his   fellow    physicians, 
to  whom  the  symptoms  were  described,  pro- 
nounced  to   be   scarlet   fever.     Whether   it 
was  so  or  not,  he  had  reasonable  and  prob- 
able cause  to  think  it  so. 

In  an  action  for  false  imprisonment, 
where  the  arrest  is  justified  on  the  ground 
of  reasonable  and  probable  cause,  the  ques- 
tion is  for  the  court,  where  the  facts  are 
not  disputed.  Lister  v.  Ferryman,  L.  R. 
4  H.  L.  521,  39  L.  J.  Exch.  N.  S.  177. 

Middleton,  the  inspector,  seems  to  have 
acted  only  in  carrying  out  the  order  of  the 
board  whose  servant  he  was,  and  comes 
within  the  words  of  the  statute  exempting 
officers  or  agents  of  the  board  from  suit. 

For  the  reasons  stated,  we  think  the  trial 
judge  was  right  in  directing  a  nonsuit,  and 
the  judgment  should  be  affirmed,  with  costs. 
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RUSHMORE 

V. 

MANHATTAN     SCREW     &     STAMPING 
WORKS,  Appt. 

(—  C.  C.  A.  —,  163  Fed.  939.) 

Trademark  —  ordfnary  words. 

1.  The  one  first  putting  a  fiaring  front 
on  a  lamp  shell  of  his  design  is  not  entitled 
to  a  monopoly  on  the  words  "flare  front" 
in  connection  with  lamps,  in  the  absence  of 
anything  to  show  that  the  words  have  ac- 
quired a  secondary  meaning. 

Unfair  trade  —  copying:  desif^ns. 

2.  The  maker  of  an  automobile  search 
light  inclosed  in  a  shell  of  graceful  but 
unpatented  design  may  maintain  a  suit  for 
injunction,  damages,  and  profits  against  an- 
other who  sells  similar  lights  inclosed  in 
similar  shells,  although  they  are  prominent- 
ly marked  with  the  maker's  name,  and  have 
never  been  represented  to  be  those  of  com- 
plainant, where,  notwithstanding  these  facts, 
intending  purchasers  may  mistakenly  pur- 
chase defendant's  lamps  for  those  of  com- 
plainant. 

(Noyes,  Circuit  Judge,  dissents.) 

(July  27,  1908.) 


Case  Note,  —  Right  to  protection 
against  use  hy  rival  of  similar  d«- 
signf  shell,  or  pattern  not  protected 
hy  patent. 

Aside  from  the  cases  cited  in  Rushmorg 
V.  Manhattan  Screw  &  Stamping  Works, 
but  few  cases  are  to  be  found  upon  the 
question  suggested  in  the  above  title,  ex- 
cept such  as  are  gathered  in  a  note  to 
Bender  v.  Enterprise.  Mfg.  do.  17  L.R.A. 
(N.S.)  448,  wherein  was  considered  the 
right  to  manufacture  the  identical  article 
of  another  not  protected  by  patent.  The 
two  questions  are  to  a  great  extent  analo- 
gous, and  depend  upon  the  same  general 
principle  that  unfair  competition  is  not  es- 
tablished by  proof  of  similarity  in  form, 
dimensions,  or  general  appearance  alone, — 
especially  where  it  appears  to  result  from 
an  effort  to  comply  with  the  physical  re- 
quirements essential  to  commercial  success, 
and  not  from  a  design  to  misrepresent  the 
origin  of  the  article.  The  doctrine  enun- 
ciated and  applied  in  the  cases  considered 
in  that  note,  to  the  effect  that  the  doctrine 
of  unfair  competition  cannot  be  successfully 
invoked  to  abridge  the  freedom  of  trade 
competition,  where  the  similarity  complained 
of  is  with  reference  to  necessary  functional 
characteristics  of  the  article  in  question 
equally  applies  to  the  question  here  under 
consideration.  The  cases  reviewed  in  that 
note  will  not  be  considered  herein.  Neither 
will  the  question  be  considered  as  to  the 
right  of  one  manufacturer  to  simulate  the 
dress  or  package  of  similar  goods  of  an- 
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APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York 
granting  a  preliminary  injunction  enjoining 
the  use  of  a  lamp  of  certain  design.  Modi- 
fied and  affirmed. 

Statement  by  Coxe,  Circuit  Judge: 
On  appeal  from  an  order  granting  a  pre- 
liminary injunction  enjoining  the  defend- 
ant, its  officers,  employees,  and  agents,  *'net 
to  manufacture,  sell  or  use,  exhibit  or 
advertise,  any  automobile  lamp  or  lamps 
having  inclosing  cases  or  shells  made  in 
imitation  of,  or  resembling,  or  a  colorable 
variation  of,  the  Rushmore  'Flare  Front' 
search-light  lamp,  exhibited  to  this  court 
herein,  and  of  which  a  sample  has  been 
offered,  marked  'exhibit  A,'  except  in  so  far 
as  such  lamps  may  be  the  genuine  lamps 
made  by  complainant,  and  not  to  use,  in 
connection  with  any  lamp  made  in  imita- 
tion of,  or  resembling,  or  a  colorable  varia- 
tion of,  said  exhibit  A  Rushmore  lamp,  the 
words,  'flare  front,'  and  not  to  print  or 
publish,  or  have  printed  or  published,  in 
catalogues  or  advertisements  or  elsewhere, 
any  cut  or  representation  of  any  lamp  in 
imitation  of,  or  similar  to,  said  exhibit  A 
Rushmore  lamp,  and  not  to  print  or  publish, 
in  any  catalogue  or  advertisement  or  else- 
where, the  words  'flare   front'   or   similar 


words  in  connection  with  the  representation 
of  any  lamp  made  in  imitation  of  or  similar 
to  said  exhibit  A  lamp,  except  in  so  far  as 
such  representation  and  such  words  may  be 
used  to  advertise,  or  in  connection  wit;li, 
genuine  Rushmore  lamps  made  by  complain- 
ant." 

Argued  before  Coxe  and  Noyes,  Circuit. 
Judges,  and  Adams,  District  Judge. 

Mr.  Arthnr  v.  Briesen,  with  Mr.  Hans 
V.  Briesen,  for  appellant. 

Mr.  Alfred  Wilkinson  for  appellee. 

Coxe,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

In  December,  1906,  the  complainant 
adopted  a  design  for  the  shell  of  an  auto- 
mobile lamp,  and  in  the  following  Janu- 
ary exhibited  it  at  the  exhibition  of  auto- 
mobiles at  Madison  Square  Garden,  New 
York.  This  is  the  complainant's  lamp  in 
controversy.  Its  exterior  is  pleasing  to  the 
eye,  and  it  is  unquestionably  a  high-grade 
lamp,  but  there  is  nothing  strikingly  novel 
or  ornamental  about  it.  In  general  con- 
tour it  resembles  the  search  light  which 
has  for  years  been  in  use  updti  excursion 
boats  and  vessels  of  war,  the  principal  dif- 
ference being  in  the  addition,  by  the  com- 
plainant, of  the  so-called  "flare  front;"  the 
,  glass   front   of   the   lamp   being   larger   in 


other.  Cases  wherein  that  question  was  con- 
sidered will  be  found  in  a  note  to  George 
G.  Fox  Co.  V.  Glynn,  9  L.R.A.(N.S.)    1096. 

The  ground  upon  which  the  decision  of 
the  court  in  Rushmore  v.  Manhattan 
Screw  &  Stampino  Works  is  based  is 
not  entirely  clear  in  the  opinion  itself,  as 
it  is  not  entirely  clear  whether  the  shell  of 
the  lamp  simulated  or  imitated  was  a  neces- 
sary and  functional  part  of  the  lamp  it- 
self, so  that  such  a  shell  was  necessary  to 
the  commercial  success  of  the  lamp  as  an 
automobile  lamp.  It  is  therefore  uncertain 
just  how  far  the  court,  in  holding  the  de- 
fendant guilty  of  unfair  competition  in 
imitating  the  shell  of  complainant's  lamp, 
intended  to  carry  that  doctrine,  although  it 
said  that,  in  reaching  its  conclusion,  the 
doctrine  of  unfair  competition  was  thereby 
being  extended  to  its  utmost  limit. 

The  cases  of  Enterprise  Mfg.  Co.  v.  Lan- 
ders, 66  C.  C.  A.  687,  131  Fed.  240,  and 
Yale  &  T.  Mfg.  Co.  v.  Alder,  83  C.  C.  A. 
149,  164  Fed.  37,  which  the  court  treated 
as  decisive  of  the  question,  were, .  according 
to  the  opinions  therein,  clearly  cases  of 
unnecessary  simulation  of  nonfunctional 
parts  of  the  articles  involved;  and  the  doc- 
trine enunciated  in  those  cases  is  in  har- 
mony with  the  doctrine  heretofore  stated. 
In  addition  to  the  cases  included  in  the 
note  in  17  L.R.A.(N.S.)  448,  the  doctrine 
therein  enunciated  also  finds  support  in 
other  cases  which  were  not  strictly  within 
the  scope  of  that  note,  because  the  article, 
19L.R.A.(N.S.) 


while  imitating  the  article  of  another,  was 
not  identical  therewith. 

Thus,  in  Marvel  Co.  v.  Pearl,  66  C.  C.  A. 
226,  133  Fed.  160,  it  was  held  that  proof  of 
similarity  in  form,  dimensions,  or  general 
appearance,  alone,  would  not  establish  un- 
fair competition  if  such  similarity  was  char- 
acteristic of  the  article  in  question,  or  re- 
sulted from  an  effort  to  comply  with  the 
physical  requirements  essential  to  its  suc- 
cessful operation,  rather  than  for  the  pur- 
pose of  deceiving  the  public  as  to  the  origin 
of  the  article. 

This  doctrine  was  also  applied  to  sectional 
bookcases  in  Globe- Wernicke  Co.  v.  Fred 
Macey  Co.  66  C.  C.  A.  304,  119  Fed.  696, 
wherein  it  was  said  that  to  admit  the  claim 
of  the  appellant  would  create  a  monopoly 
of  such  proportions  that  it  would  practi- 
cally engross  the  business  of  manufacturing 
sectional  bookcases;  that  the  public  have 
the  right  to  make  bookcases  of  any  size; 
and,  from  the  nature  of  the  requirements, 
they  must  have  resemblance  in  form,  di- 
mensions, and  appearance;  so  no  one  can 
have  the  exclusive  privilege  of  locating  them 
in  sections,  one  above  another,  or  end  to 
end,  nor  of  making  them  of  any  kind  of 
wood  or  metal  that  he  chooses,  nor  of  the 
style  or  finish  of  his  work,  unless  it  is 
peculiar  and  out  of  the  ordinary.  Contin- 
uing, the  court  says:  "Upon  the  claim  made 
for  the  appellant,  it  would  be  impossible, 
without  invading  complainant's  right,  to 
construct  and  sell  a  bookcase  having  the 
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diameter  than  the  body  of  the  lamp  except 
as  it  flares  out  near  the  front  to  meet  and 
inclose  the  glass.  No  patent  has  been 
granted  to  Rushmore  either  for  a  combina- 
tion, for  a  new  article  of  manufacture,  or 
for  a  design  for  the  shell  of  the  lamp.  It 
is  possible  that,  had  application  been  made, 
a  design  patent  might  have  been  granted 
and  sustained.  In  West  Disinfecting  Co. 
V.  Frank.  79  C.  C.  A.  369,  149  Fed.  423, 
this  court  recently  held  valid  a  design 
patent  for  a  somewhat  similar  structure. 

The  defendant  is  manufacturing  a  lamp 
which,  though  differing  in  several  details 
of  construction,  unquestionably  resembles 
in  external  appearance  the  Rushmore 
lamn.  If  a  valid  design  patent  had  been 
issued  to  the  complainant  we  have  no  doubt 
that  the  defendant's  lamp  would  infringe, 
and,  believing  as  we  do  that  the  points  of 
tlifference  are  unimportant,  we  will  con- 
sider the  question  involved  upon  the  theory 
that  the  shells  of  the  two  lamps  are  sub- 
stantially identical. 

The  defendant  has.  adopted  "Phoebus"  as 
its  trademark,  and  its  lamp  is  known  to 
the  trade  as  the  Phoebus  lamp.  All. of  its 
lamps  have  conspicuously  displayed  on  the 
top  thereof  a  name  plate  with  a  black  back- 
ground inscribed  '*Phoebus,  the  lamp  of 
Quality,  Model  601,  Manhattan  Screw  A 
SUmping   Works,  N.   Y."     The   officers  of 


the  defendant  deny  that  they,  or  anyone 
connected  with  the  defendant,  have  ever  in 
any  way  represented  their  lamps  as  those  of 
the  complainant.  There  are  allegations  in 
the  bill,  made  upon  information  and  be- 
lief, that  the  defendant  has  palmed  off  its 
lamps  upon  innocent  purchasers  as  the 
Rushmore  lamps,  but  there  is  nothing  in 
the  affidavits  worthy  of  the  name  of  evi- 
dence to  establish  these  allegations.  The 
affidavits,  in  ouir'  judgment,  also  fail  to 
establish  an  exclusive  right  to  the  use  of 
the  name  "Flare  Front."  The  complainant 
says  in  his  affidavit,  "I  am  aware  that 
what  might  be  called  'flaring  fronts'  have 
been  used  on  other  forms  of  lamps  entirely 
different  in  appearance  from  my  exhibit  A 
lamp,  for  instance,  thfe  old  carriage  lamps; 
but  I  am  positive  that  I  am  the  first  who 
has  ever  used  these  flare  fronts  on  any  lamp 
similar  in  appearance  to  my  exhibit  A." 
Assuming  the  correctness  of  this  statement, 
we  do  not  think  the  fact  that  complainant 
was  the  first  to  put  a  flaring  front  on  a 
shell  of  his  desigrn  entitles  him  to  a  monopo- 
ly of  these  words.  We  regard  them  as  de- 
scriptive merely  and  are  of  the  opinion  that 
an  injunction  should  not  issue,  at  least  until 
proof  more  cogent  than  anything  which 
now  appears  in  the  record  is  presented 
showing  that  they  have  acquired  a  second- 
'  ary  meaning.     So  far,  then,  as  the  prayer 


most  desirable  characteristics.  Nor  is  it 
competent  for  one  person  to  appropriate  to 
\\is  own  purposes  any  common  and  general 
characteristics  of  the  goods  he  manufac- 
tures to  such  an  extent  that  another  shall 
be  impeded  or  embarrassed  in  his  free 
ri^ht  to  use  such  characteristics  in  his  own 
business." 

The  same  conclusion  was  reached  in  Dia- 
mond Match  Co.  V.  Saginaw  Match  Co.  74 
C.  C.  A.  69,  142  Fed.  727,  as  to  matches 
having  a  tip  of  the  same  color,  the  court 
^ying  that  the  characteristic  of  the  tip  was 
specific,  and  not  general,  and  properly  ap- 
plied to  all  tip  matches.  There  was  no 
claim  in  this  case,  however,  that  there  was 
&ny  simulation  of  the  packages  in  which 
the  matches  were  inclosed  and  sold ;  in  fact, 
the  contrary  was  shown  to  be  tho  case. 

Where,  however^  there  is  an  obvious  at- 
tempt at  unnecessary  simulation,  such  sim- 
plation  will  be  restrained  on  the  ground  that 
it  is  unfair  competition.  Thus,  in  George 
Frost  Co.  v.  E.  B.  Estes  &  Sons,  156  Fed. 
677,  a  manufacturer  of  a  rubber  button,  to 
be  used  as  a  part  of  a  hose  supporter,  was 
protected  against  simulation  of  the  rubber 
button  by  a  rival  who  manufactured  a 
wooden  button  to  be  used  in  the  same  con- 
nection, and  who  colored  it  to  imitate  rub- 
ber, and  made  the  whole  button  in  imitation 
^(  complainant's. 

To  the  same  effect  is  H.  Mueller  Mf|». 
Co.  V.  A.  Y.  McDonaly  &  M.  Mfg.  Co.  104 
Fed.  1001,  as  to  the  right  of  a  rival  to 
simulate  the  form,  shape,  and  size  of  waste 
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stops  and  waste  cocks  and  similar  plumbers* 
supplies.  In  this  case  it  was  recognized 
that  defendant  had  a  right  to  use  the  essen- 
tial form  or  shape  and  size  of  a  cap  and 
handle  for  its  goods.  But  it  was  held  that 
the  exact  size,  form,  outward  appearance, 
or  dress  of  the  cap  and  handle  were  not 
essential  features  of  the  device.  That  the 
outward  form  in  dress  or  appearance  was 
purely  arbitrary  and  fanciful;  and  its  simu- 
lation by  another  would,  therefore,  amount 
to  unfair  competition. 

A  case  which  seems  to  go  to  the  extreme 
in  applying  the  doctrine  of  protection  on 
the  ground  of  unfair  competition  is  Edison 
Mfg.  Co.  V.  Gladstone  (N.  J.  Ch.)  68  Atl. 
391.  In  this  case  certain  copper  and  zinc 
plates  not  protected  by  patent  were  so 
formed  as  to  fit  in  a  frame  forming  part 
of  a  battery  to  generate  electricity,  the  bat- 
tery in  question  was  called  the  Edison  bat- 
tery, and  the  company  manufacturing  it 
also  made  copper  and  zinc  plates  of  a  shape, 
size,  and  form  to  fit  in  a  frame  which  was 
a  part  of  the  battery.  A  rival  manufacturer 
of  plates  of  the  same  shape  and  size,  and 
made  to  be  used  in  these  batteries,  as  well 
as  other  batteries,  was  restrained  from  folow- 
ing  the  same  shape,  size,  and  form,  unless 
distinguishing  marks  were  used  which  would 
prevent  the  public  from  being  misled.  It 
does  not,  however,  clearly  appear  whether 
the  change  required  by  the  court,  in  order 
to  prevent  deception  of  the  public,  was  so 
radical  that  the  defendant's  plates  would 
not  fit  complainant's  batteries. 
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for  an  injunction  is  based  upon  the  use  of 
the  name  "Flare  Front"  and  the  allegation 
that  the  defendant  has  actually  deceived 
purchasers  by  representing  that  its  lamps 
were  made  by  the  complainant,  the  most 
that  can  be  said  is  that  the  questions  are 
involved  in  doubt.  This  court  has  uniform- 
ly held  that  an  injunction  should  not  issue 
in  a  doubtful  case.  Hall  Signal  Co.  v.  Gen- 
eral R.  Signal  Co.  82  C.  C.  A.  653,  153  Fed. 
907;  Cleveland  Foundry  Co.  v.  Silver,  68 
C.  C.  A.  87,  134  Fed.  591;  Hildreth  v. 
Norton  <Feb.  11,  1908)  86  C.  C.  A.  408,  159 
Fed.  428. 

As  we  read  the  opinion  of  the  judge  of 
the  circuit  court,  he  finds  no  actual  fraud 
and  no  evidence  that  the  defendant  is  now 
using  the  words  "flare  front."  He  says: 
"Assuming  that  at  the  present  time  the  de- 
fendant is  not  using  the  words  *flare  front,' 
is  not  selling  its  product  as  Rushmore 
lamps,  and  is  not  using  in  any  way  either 
of  these  words  or  phrases,  the  question  is 
whether  plaintiff  is  entitled  to  be  protected 
from  unnecessary  imitation  of  nonfunctional 
parts  of  his  well-known  lamp.  It  seems  to 
me  that,  under  the  cases  of  Enterprise  Mfg. 
Co.  V.  Landers,  65  C.  C.  A.  587,  131  Fed. 
240,  and  Marvel  Co.  v.  Pearl,  66  C.  C.  A. 
226,  133  Fed.  160,  he  is  so  entitled."  We 
are  thus  confronted  with  the  naked  question 
of  law:  Can  one  who  manufactures  and 
sells  a  well-known  article  of  commerce,  like 
an  automobile  search  light  inclosed  in  a 
shell  of  graceful  but  unpatented  design, 
maintain  a  bill  for  an  injunction,  profits, 
and  damages  against  a  defendant  who  sells 
automobile  search  lights  inclosed  in  a 
similar  shell,  with  his  name  prominently 
appearing  thereon  as  the  maker,  and  who 
has  never  represented  that  his  lamps  were 
made  by  the  complainant?  We  feel  con- 
strained to  answer  this  question  in  the  af- 
firmative upon  the  authority  of  Enterprise 
Mfg.  Co.  V.  Landers,  supra,  and  Yale  &  T. 
Mfg.  Co.  V.  Alder,  83  C.  C.  A.  149.  154  Fed. 
37.  Both  of  these  cases  were  decided  by 
this  court,  and  we  see  no  way  to  dis- 
tinguish them,  on  principle,  from  the  case 
at  bar.  We  are  of  the  opinion,  however,  that 
to  answer  this  question  in  favor  of  the  com- 
plainant carries  the  doctrine  of  unfair 
competition  to  its  utmost  limit.  If  it  be 
pushed  much  farther  those  engaged  in  trade 
will  be  encouraged  to  run  to  the  courts  with 
trivial  complaints  over  the  petty  details  of 
business,  and  thus  will  grow  up  a  judicial 
paternalism  which  in  time  may  become  in- 
tolerable. 

This  cause,  or  one  involving  the  question 
at  issue,  may  be  easily  brought  here  on  ap- 
peal from  final  decree,  and  heard  at  the 
next  term.  After  the  witnesses  have  been 
cross-examined,  we  may  be  able  to  tell  with 
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much  greater  certainty  whether  the  compe- 
tition of  which  the  complainant  complains 
is  produced  by  the  similarity  of  the  shells 
of  the  two  devices,  or  by  the  fact  that  de- 
fendant is  selling  its  lamps  at  a  much 
lower  price.  It  appears  from  the  record 
that  purchasers  of  automobiles  belong  to  the 
wealthy  class,  who  are  not  particular  about 
the  price  paid  so  long  as  they  secure  durable 
and  efficient  machines.  They  are  nrft  the 
class  of  buyers  who  might  purchase  a  pad- 
lock, for  instance,  after  a  casual  inspection ; 
and  it  is  not  easy  to  understand  how  such 
factidious  buyers  with  the  Phcebus  name 
plate  before  them  can  be  deceived  into  think- 
ing that  they  are  purchasing  the  Rushmore 
lamp.  If  it  should  appear,  after  full  hear- 
ing, that  the  effect  of  the  injunction  will  be 
to  stifle  legitimate  competition  rather  than 
to  punish  unfair  competition,  we  will  not 
hesitate  to  dissolve  it;  but,  upon  the  affi- 
davits now  before  us,  the  majority  of  the 
court  is  of  the  opinion  that  the  case  is  con- 
trolled by  the  former  decisions  of  this  court. 
The  order  should  be  modified  by  excluding 
from  its  provisions  the  prohibition  against 
the  use  of  the  name  "Flare  Front/'  and,  as 
so  modified,  is  affirmed. 

Noyes,  Circuit  Judge,  dissenting: 
I  cannot  concur  in  the  opinion  of  the  ma- 
jority of  the  court.  The  complainant 
manufactures  an  automobile  lamp  of  a  par- 
ticular shape,  bearing  his  name,  and  known 
as  the  "Rushmore  lamp."  The  defendant 
manufactures  a  lamp  of  a  similar  shape, 
with  its  name  conspicuously  displayed  upon 
it,  which  is  known  as  the  "Phoebus  lamp." 
The  complainant  has  no  design  patent,  and 
his  -case  must  stand,  if  at  all,  as  a  case  of 
unfair  trading,  in  which  the  essential  ele- 
ment is  deception, — the  palming  off  of  one's 
goods  as  those  of  another.  But  how  a 
purchaser  could  be  deceived  into  buying  an 
automobile  lamp  plainly  marked  with  the 
name  and  trademark  of  the  defendant,  in 
the  belief  that  it  was  the  complainant's 
lamp,  is  more  than  I  can  comprehend.  The 
mere  similarity  in  the  shape  of  the  lamps, 
in  my  opinion,  is  not  sufficient  to  produce 
such  a  result.  The  majority,  however,  in 
view  of  earlier  decisions  of  the  court,  are  of 
the  opinion  that  the  similarity  in  itself 
establishes  a  case  of  unfair  competition. 
But,  whatever  view  may  be  taken  of  those 
decisions,  I  think  the  complainant,  upon  the 
proof  as  it  stands,  has  failed  to  bring  him- 
self within  them.  Certainly  they  do  not 
hold  that,  when  the  shape  of  an  unpatented 
article  possesses  advantages  from  the  view- 
point of  mechanical  utility,  it  is  unfair  or 
unlawful  to  imitate  it.  Possibly  upon  full 
hearing  the  complainant  may  be  able  to 
show  unnecessary  imitation  of  nonfunctional 
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parts,  bnt  I  am  not  satisfied  from  the  affi- 
dsTits  that  he  has  yet  done  so. 

In  my  opinion  the  order  granting  the  pre- 
liminary injunction  should  be  reversed. 


NORTH  DAKOTA  SUPRKME  COURT. 

STATE  OF  NORTH  DAKOTA,  Respt., 

V. 

MOSES  MINOR,  Appt. 
(—  N.  D.  — ,  117  N.  W.  628.) 

Malfcioiis  misclitef  —  malice. 

1.  The  word  "maliciously,"  as  used  in 
%  9315,  Rev.  Codes  1905,  relating  to  the  crime 
of  "malicious  mischief."  is  to  be  given  a 
rp^tricted  meaning,  and  imports  that  the 
act  to  which  it  relates  must  have  resulted 
from  actual  ill-will  or  revenge.  It  implies 
an  intent  to  vex  and  annoy  the  owner  of 
the  property  injured. 

Same  — >  necessity  of. 

2.  Malice  is  an  essential  ingredient  of  the 
crime  of  malicious  mischief,  and  a  convic- 
tion cannot  be  sustained  in  the  absence  of 
any  evidence  disclosing  such  malice. 
Same  —  evidence. 

3.  Evidence  examined,  and  held  not  suffi- 
cient to  warrant  the  conviction  of  appellant. 

(September  10,  1908.^ 

Headnotes  by  FiSK,  J. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Williams 
County  convicting  him  of  malicious  mis- 
chief.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kngerud,  Holt,  A  Frame,  with 
Messrs.  PaUla  &  Burke,  for  appellant: 

To  bring  the  act  within  the  purview  of 
the  law  against  malicious  mischief,  it  must 
appear  that  the  mischief  is  done  intention- 
ally. 

State  V.  Flynn,  28  Iowa,  26;  Sattler  v. 
People,  69  111.  68;  State  v.  Newkirk,  49 
Mo.  84;  State  v.  Hause,  71  N.  C.  518; 
Goforth  V.  State,  8  Humph.  37;  Palmer  v. 
State,  46  Ind.  388;  R.  v.  Langford,  Car.  & 
M.  602;  Barlow  v.  State,  120  Ind,  56,  22 
N.  E.  88. 

Messrs.  T.  F.  McCuc,  Attorney  General, 
R.  N.  Stevens,  and  Van  R.  Brown,  for 
respondent : 

The  accepted  legal  meaning  of  •*malice," 
when  used  in  a  criminal  statute,  is:  "An 
unlawful  act  intentionally  done,  without 
just  cause  or  excuse." 

State  V.  Grassle,  74  Mo.  App.  313. 

**Malicious''  imports  nothing  more  than 
a  wicked  or  perverse  disposition  with  which 
a  party  committed  the  act. 

Com  V.  York,  9  Met.  93,  43  Am.  Dec.  373. 

^'Malicious  mischief"  is  defined  to  be  any 
malicious  or  mischievous  physical  injury 
to  the  rights  of  another. 

State  V.  Foote,  71  Conn.  737,  43  Atl.  488. 


Cone  Note.  —  Definition  of  **tnalice*'  as 
a  requisite  of  the  offense  of  maliciotis 
mischief. 

Many  of  the  cases  involving  the  criminal 
offense  known  as  "malicious  mischief"  turn 
upon  this  point,  viz.,  whether  the  "malice" 
necessary-  to  the  crime  must  be  directed 
ajrainst  the  owner  of  the  property  injured, 
or  whether  malice  against  the  property  itself 
is  sufficient.  In  general  it  may  be  said  that 
such  authorities  do  not  attempt  any  defi- 
nition of  ''malice"  as  used  in  the  statutes 
covering  malicious  mischief,  and  they  have 
l>ecn  excluded  from  this  note  with  one  or 
two  exceptions. 

A  study  of  the  cases  has  suggested  the 
des inability  of  attempting  some  classifica- 
tion, and  those  decisions  holding  in  har- 
mony with  State  v.  Minor,  that  actual  mal- 
ice is  necessary  to  constitute  the  offense, 
have  boon  grouped  together.  A  majority  of 
the  casps  seem  to  consider  constructive  mal- 
ice sufficient,  and  in  a  few  instances  the 
decisions  do  not  draw  satisfactory  distinc- 
tions. 

The  wilful  doing  of  an  unlawful  act,  which 
is  ordinarily  sufficient  to  establish  criminal 
malice,  is  not  sufficient  under  statutes  de- 
fining *' malicious  mischief."  To  constitute 
this  offense,  an  injury  must  not  only  be  wil- 
ful but  it  must,  in  addition,  be  malicious  in 
the  flense  that  it  was  done  out  of  a  spirit  of 
**nieltv.  hostilitv,  or  revenge.  Com.  v.  Wil 
19L.K.A.(N.S./ 


liams,  110  Mass.  401,  and  to  the  same  effect, 
see  Stete  v.  Tarlton  (S.  D.)   118  N.  W.  706. 

To  bring  an  act  within  the  meaning  of 
''malice,"  as  used  to  define  malicious  mis- 
chief, it  must  be  done  unlawfully,  and  ''wil- 
fully or  purposelv"  to  injure  another.  State 
V.  Graeme,  130  Mo.  App.  138,  108  S.  W.  1131. 

In  Folwell  v.  State,  49  N.  J.  L.  31,  6 
Atl.  619,  it  was  held  that,  to  support  an 
indictment  for  "wilfully  and  maliciously" 
doing  an  act  in  violation  of  the  statute, 
there  must  have  existed  an  evil  mind;  and 
that  without  this  the  act  could  not  b^  ma- 
licious. 

To  find  a  defendant  guilty  of  malicious 
mischief,  the  jury  must  be  satisfied  that  the 
offense  was  committed  in  a  spirit  of  wanton 
cruelty  or  wicked  revenge.  Com.  v.  Walden, 
3  Gush.  558. 

"Malice"  as  defined  in  Johnson  v.  State, 
61  Ala.  9,  means,  with  ill-will,  malevolence, 
grudge,  spite,  wicked  intention,  enmity. 

The  malice  necessary  to  constitute  the- 
offense  of  malicious  mischief  is  something 
more  than  the  malice  which  is  ordinarily 
inferred  from  the  wilful  doing  of  an  unlaw- 
ful act  without  excuse.  The  statutes  pun- 
ishing such  offense  are  devised  to  reach  that 
class  of  cases  where  the  act  is  done  with  a 
deliberate  intention  to  injure.  State  v. 
Johnson,  7  Wyo.  515,  54  Pac.  502. 

State  V.  Robinson,  20  N.  C.  129   (3  Dev. 
&  B.  L.  130),  32  Am.  Dec.  661,  holds  that 
18 
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54  Pac.  502;  Rose  ▼.  State,  19  Tex.  App. 
470:  State  v.  Flynn,  28  Iowa,  26;  Barlow 
V.  State,  120  Ind.  66,  22  N.  E.  88. 

Applying  the  above  rule  of  construction 
to  the  evidence  in  this  case,  we  are  required 
to  hold  that  the  state  wholly  failed  to  estab- 
lish the  charge  contained  in  the  information, 
and  we  therefore  conclude  that  the  judg- 
ment appealed  from  must  be  reversed,  and 
a  new  trial  ordered. 

All   concur. 


OREGON   SUPREME   COURT. 

J.  S.  McLEOD  et  al.,  Rcspts., 

V. 

NANCY  E.  DESPAIN,  Impleaded,  etc.,  et 
J  al.,  Appts., 

(49  Or.  536,  90  Pac.  492.) 

Contract  —  trustee  —  notice. 

1.  The  word  "trustee,"  added  to  the 
payee's  name  in  a  written  instrument,  is 
sufficient  to  put  a  purchaser  upon  inquiry 
as  to  all  the  terms  and  conditions  under 
which  it  may  have  been  executed,  and,  in 
the  absence  of  such  inquiry,  knowledge 
thereof  will  be  presumed. 

Trust  —  collection  by  trustee  —  effect  on 
beneficiary. 

2.  Persons  furnishing  money  to  purchase 
a  mortgage,  which,  together  with  the  note 
which  it  secures,  is  assigned  to  the  cashier 
of  a  bank  as  trustee,  new  notes  for  the 
amounts  furnished  by  the  respective  par- 
ties being  executed  to  him  and  indorsed  to 
them  with  his  guaranty,  under  the  agree- 
ment that  the  trustee  shall  collect  the  rents 
and  receive  all  sums  paid  on  principal,  ex- 
ecuting releases  of  the  mortgaged  property 
as  payments  are  made,  are  bound  by  his 
act  of  receiving  money;  and,  in  case  he 
becomes  insolvent  without  paying  it  over, 
cannot  compel  a  second  payment  by  the 
mortgagor. 

Mortgage  —  application    of    payment  — 
duty  of  mortgagor. 

3.  The  mortgagor,  in  making  payments 
to  the  trustee,  need  not  see  that  they  arc 
properly  applied,  where  several  persons  fur- 
nish money  to  purchase  a  mortgage,  which, 
together  with  the  note  which  it  secures,  is 
assigned  to  a  trustee,  who  is  to  collect  rents 
and  receive  payments  on  the  principal  and 
apply  them  in  satisfaction  of  the  debt,  the 
share  of  each  contributor  being  shown  by 
a  new  note  executed  to  the  trustee  and 
indorsed  with  a  guaranty  to  the  contrib- 
utor. 


Note.  —  As  to  use  of  word  "trustee"  as 
affecting  negotiability,  or  as  notice  of 
rights  of  parties  to  negotiable  paper,  se^ 
case  note  to  Ford  v.  First  Nat.  Bank,  1 
L.R.A.(N.S.)  188. 
19L.R.A.(N.S.) 


On  Petition  for  Rehearing. 


Principal  —  acts     of     a^ent  —  repudia- 
tion. 

4.  Buyers  of  a  mortgage,  who  have  left 
it  and  the  notes  secured  by  it  in  the  hands 
of  a  trustee  to  receive  the  rents  on  tlu» 
mortgaged  property  and  payments  on  th-^ 
indebtedness,  cannot  take  advantage  of  his 
acts  so  far  as  they  are  advantageous  to 
them  and  repudiate  collections '  made  bv 
him  which  he  failed  to  turn  over  prior  to 
his  insolvency. 

Contract  —  absence     of    -writing  —  per- 
formance. 

6.  Absence  of  writing  will  not  defeat, 
under  the  statute  of  frauds,  an  agreement 
between  mortgagor,  the  purchaser  of  tin- 
mortgage,  and  a  trustee,  to  hold  it  and 
collect  the  rents  and  payments  of  principal 
and  make  application  thereof,  after  the 
agreement  has  been  performed. 
Party  —  defendant  —  affirmative  relief 
—  estoppel. 

6.  That  the  holder  of  one  of  the  new 
notes  representing  the  respective  interests 
of  the  purchasers  of  a  mortgage  does  not 
originate  a  suit  to  foreclose  the  mortgage 
to  secure  its  payment,  but  is  made  defend- 
ant therein,  does  not  prevent  the  applica- 
tion against  him  of  the  rule  that  he  can- 
not treat  the  original  note  as  existing  for 
the  purpose  of  upholding  the  mortgage  and 
repudiate  it  for  other  purposes,  where  he 
seeks  affirmative  relief  in  his  answer,  by 
way  of  foreclosure  of  the  mortgage,  to  se- 
cure the  sum  due  on  his  note. 
Evidence  —  entries  against  interest. 

7.  Entries  in  a  trustee's  account  show- 
ing payments  on  indebtedness  due  the  benr- 
ficiaries  are  admissions  against  interest, 
which  are  proper  evidence  to  show  that  the; 
payments  were  made,  in  a  controversy  be- 
tween the  mort^gor  and  the  beneficiaries 
of  the  trust. 

Trust  —  collections  by  trustee. 

8.  That  one  constituted  trustee  to  hold 
a  mortgage  and  note  secured  thereby,  col- 
lect rents  and  payments  on  the  indebted- 
ness, and  release  portions  of  the  property 
as  payments  were  made,  himself  purchases 
a  tract  of  the  mortgaged  land  and  credits 
the  trust  account  with  the  purchase  price, 
does  not  throw  upon  the  mortgagor  the 
duty  of  seeing  that  the  payment  is  prop- 
erly applied ;  but  the  beneficiaries  for  whom 
he  holds  the  mortgage  are  chargeable  with 
his  neglect  to  apply  the  proceeds  upcm  the 
indebt^lness. 

(June    11,    1907.) 

APPEAL  by  a  portion  of  the  defendants 
from  a  decree  of  the  Circuit  Court  for 
Umatilla  County  in  favor  of  plaintiff  and 
one  of  the  defendants  in  a  suit  to  foreclose 
certain  mortgages.    Reversed. 

Statement  by  King,  C: 
This  is  a  suit  in  equity  by  J.  S.  McLeod 
to    foreclose    three   mortgages   executed   by 
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Xancj  E.  Despain,  Florence  L.  Berkeley, 
Bemiee  C.  Dickson,  Albert  M.  Despain, 
Edith  Geraldine  (Despain)  Berkeley,  to- 
gether with  Louise  B.  Despain,  Eleanor  M. 
Despain,  and  Constance  A.  Despain,  minors, 
by  their  guardian,  Nancy  E.  Despain,  who, 
with  Norbome  Berkeley,  H.  Dickson,  and 
Charles  C.  Berkeley,  constitute  the  appel- 
lants herein.  These  mortgages  were  given 
to  J.  N.  Teal  to  secure  a  note  for  $28,000, 
<]ated  March  28,  1898,  payable  five  years 
alter  date,  with  interest  at  the  rate  of  8 
per  cent  per  annum,  and,  together  with  the 
note,  were  assigned  to  C.  B.  Wade,  trustee, 
to  secure  certain  other  notes  thereafter  ex- 
ecuted to  him  as  such  trustee,  one  of  which 
was  assigned  to  plaintiff,  McLeod,  and  one 
to  Lina  H.  Sturgis,  who  constitute  the  re- 
spondents herein.  The  remainder  of  Ihe 
notes  so  executed  were  indorsed  by  Wade  to 
other  persons  not  parties  io  this  suit. 
Lina  H.  Sturgis  was  made  a  party  defend- 
ant and  answered,  asserting  her  claim  in 
the  mortgage  to  the  extent  of  her  interest 
therein,  as  evidenced  by  her  note.  Wade 
was  made  a  nominal  party  defendant;  but, 
not  having  been  served  with  summons,  made 
no  appearance.  Various  other  persons,  not 
involved  here,  were  also  made  defendants  on 
account  of  interests  claimed  by  them  in  the 
after-acquired  mortgaged  property.  Mc- 
Leod demands  a  decree  foreclosing  the 
mortgages  to  satisfy  the  sum  of  $7,000, 
with  unpaid  interest,  while  Sturgis  prays  a 
decree  of  foreclosure  for  an  alleged  unpaid 
balance  of  $1,157.45,  with  interest.  Ap- 
pellants, by  their  answer,  allege  that  all 
of  the  notes  and  mortgages  were  paid  in 
full  to  Wade  as  agent  and  trustee  of  re- 
spondents, and  ask  a  decree  dismissing  the 
suit,  together,  with  affirmative  relief  to  the 
effect  that  all  the  notes  referred  to  be  de- 
clared paid  and  the  mortgages  canceled  of 
record.  A  trial  was  hud  before  the  court, 
resulting  in  a  decree  in  favor  of  the  re- 
spondents, as  prayed  for,  from  which  decree 
this  appeal  is  taken. 

^lessrs.  Wirt  Minor,  Charles  Harrison 
Carter,    and   Thomas   Griffin   Halley   for 

appellants. 

Messrs.  McCourt  A  Phelps,  for  respon- 
dent McLeod. 

The  word  "trustee"  is  merely  descriptive. 

Bush  V.  Peckard,  3  Harr.  (Del.)  385; 
Speelman  v.  Culbertson,  15  Ind.  441; 
Powell  V.  Morrison,  35  Mo.  244;  Hately  v. 
Pike,  162  111.  241,  53  Am.  St.  Rep.  304,  44 
N.  E.  441. 

Mr.  James  A.  Fee  for  respondent  Stur- 

King,  C,  delivered  the  opinion  of  the 
court: 

The  facts  leading  up  to  this  suit,  as  we 
19L.R.A.(X.S.) 


gather  them  from  the  record,  are  sub- 
stantially as  follows:  In  March,  1898,  ap- 
pellants borrowed  $28,000  from  J.  N.  Teal, 
of  Portland,  Oregon,  executing  their  promis- 
sory note  therefor,  payable  to  his  order  five 
years  after  its  date  at  the  Pendleton  Sav- 
ings Bank,  Pendleton,  Oregon,  with  interest 
at  the  rate  of  8  per  cent  per  annum.  To  se- 
cure the  payment  of  this  note,  three  mort- 
gages were  also  executed  and  duly  recorded, 
covering  certain  lands  in  Umatilla  county, 
Oregon.  In  June  of  the  same  year  appel- 
lants, desiring  to  reduce  the  rate  of  interest 
and  in  order  to  sell  their  lands  and  apply 
the  proceeds  upon  the  indebtedness,  wanted 
the  privilege  of  paying  the  principal  and 
interest  before  due,  and,  as  Teal  would  not 
accede  to  these  terms,  but  was  willing  to 
receive  the  full  amount  at  any  time,  they 
made  application  for  a  loan  to  C.  B.  Wade, 
then  cashier  of  the  First  National  Bank,  of 
Pendleton,  Oregon.  Norbome  Berkeley 
testified  that,  as  their  agent,  he  made  the 
application,  and  that  the  first  time  he  spoke 
to  Wade  concerning  the  loan  he  answered: 
"We  haven't  got  the  money  now,  but  can 
probably  let  you  have  it  later:"  that  during 
the  same  week  he  renewed  the  request,  and 
Wade  replied:  "I  think  we  can  get  the 
money  now,  and  will  let  you  have  it."  After 
talking  the  matter  over,  he  told  Wade  that, 
if  he  would  buy  the  Teal  note  and  hold  it 
and  allow  them  to  pay  it  off  in  such  sums 
as  they  could,  it  would  suit  them  better  than 
as  it  was,  since  they  wanted  to  sell  certain 
ranches  and  apply  the  proceeds  on  their 
obligation.  Wade  was  to  give  them  a  lower 
rate  of  interest,  and  for  his  services  in  the 
transaction  would  charge  $1,500,  all  of 
which  was  agreed  to;  and,  after  learning 
that  Wade  had  received  the  note  and  mort- 
gages from  Teal,  appellants  executed  eight 
promissory  notes,  made  payable  to  "C.  B. 
Wade,  trustee,"  dated  June  29,  1898,  with 
interest  at  the  rate  of  7  per  cent  per  an- 
num, payable  semiannually,  "on  or  before 
five  years  from  date."  The  notes  aggregated 
$29,500,  as  follows:  Two  for  $7,000  each, 
and  two  for  $2,500,  two  for  $1,500,  one  for 
$3,500,  and  one  for  $4,000.  One  of  the 
$1,500  notes  represented  the  bonus  to  Wade. 
All  the  signatures  of  the  new  notes  were 
procured  within  a  short  time  after  Wade 
received  the  Teal  note  and  mortgages  duly 
assigned.  The  new  notes  were  accordingly 
turned  over  to  him,  and,  with  the  exception 
of  the  bonus  note,  were  duly  assigned  to  the 
parties  advancing  the  money. 

As  a  part  of  the  transaction,  appellants 
and  Wade  entered  into  an  agreement 
concerning  the  payment  and  disburse- 
ment of  rents  to  be  received  on  the 
property,  which,  on  June  30,  1898, 
was  reduced  to  writinpr.  and.  omittins; 
the  signatures,  is  as  follows:     ''This  agree- 
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ment,  made  and  entered  into  this  30th  day 
of  June,  1898,  by  and  between  N.  E.  De- 
spain,  Florence  L.  Berkeley  and  Norborne 
Berkeley,  Jr.,  her  husband,  Bernice  Dick- 
son, and  Haldane  Dickson,  her  husband, 
Albert  M.  Despain,  Edith  G.  Despain,  and 
N.  E.  Despain  as  guardian  of  the  persons 
and  estates  of  Louise  B.  Despain,  Eleanor 
Despain,  and  Constance  A.  Despain,  minors, 
parties  of  the  first  part,  and  C.  B.  Wade, 
trustee,  party  of  the  second  part,  witnesseth : 
That,  whereas  the  first  parties  have  bor- 
rowed of  C.  B.  Wade,  trustee,  party  of  the 
second  part,  twenty -eight  thousand  dollars 
($28,000),  payable  on  or  before  five  years, 
and  bearing  interest  at  the  rate  of  7  per 
cent  per  annum,  said  loan  being  secured  by 
a  note  and  mortgage  for  $28,000,  which  note 
is  secured  by  a  real-estate  mortgage  on 
certain  city  property  in  the  city  of  Pendle- 
ton, and  farm  lands  in  Umatilla  county, 
Oregon,  same  having  been  duly  executed 
and  delivered  to  J.  N.  Teal,  of  Portland, 
Oregon,  by  said  first  parties,  and  by  said  J. 
N.  Teal  duly  assigned  to  second  party  here- 
unto, therefore,  in  consideration  of  the 
premises,  and  for  the  further  security  of 
said  C.  B.  Wade,  trustee,  said  first  parties 
hereto  do  sell,  transfer,  set  over,  and  assign 
to  C.  B.  Wade,  trustee,  all  the  rents  and 
profits  of  the  property  in  the  city  of  Pendle- 
ton, described  in  said  mortgage,  from  said 
first  parties  to  J.  N.  Teal,  for  the  period  of 
five  years,  unless  said  sum  of  twenty  eight 
thousand  dollars  ($28,000),  and  interest 
thereon,  shall  have  been  sooner  paid  to  said 
second  party.  First  parties  do  further  agree 
that  they  will,  without  expense  to  said 
second  party,  collect  and  deposit  in  the 
First  National  Bank,  of  Pendleton,  Oregon, 
to  the  credit  of  the  second  party,  the  rents 
and  profits  of  mortgaged  property  within 
limits  of  the  city  of  Pendleton.  And  said 
second  party  agrees  (1)  that  of  moneys  so 
deposited  by  said  first  parties,  if  same  be 
sufficient  therefor,  he  will  pay  or  cause  to 
be  paid  to  N.  E.  Despain  the  sum  of  one 
hundred  fifty  dollars  ($150)  per  month; 
(2)  that  he  will  pay  interest  on  said  loan 
semiannually;  (3)  that  he  will  pay 
premiums  on  such  fire  insurance  policies  as 
may  be  procured,  subject  to  approval  of 
second  party,  by  said  first  parties  on  prop- 
erty in  city  of  Pendleton  material  to  this 
agreement;  and  (4)  that  if,  after  such 
pajTnents  as  hereinbefore  set  forth  are  paid, 
there  remains  any  balance  of  such  rents  and 
profits,  the  same  shall  be  paid  on  principal 
of  said  loan  of  twenty-eiglit  thou!«and  dol- 
lars ($28,000)  ;  provided,  however,  that,  if 
first  parties  shall  be  unable  to  pay  taxes 
assessed  against  said  property,  the  party  of 
first  part  may  pay  such  taxes  from  such  bal- 
ance, if  any  there  be."  It  appears  that, 
19L.R.A.(N.S.) 


after  receiving  the  application,  Wade  spoke 
to  McLeod,  Sturgis,  and  others  concerning 
it,  explaining  the  time,  terms,  and  con- 
ditions desired,  and  suggested  that  they  ad- 
vance the  necessary  money,  indicating  it 
would  be  a  safe  investment,  for  the  reason 
he  would  procure  an  assignment  of  the  note 
and  mortgages  from  Teal  to  himself,  as 
trustee;  and,  as  an  additional  safeguard,  he 
would  arrange  to  have  all  rents  from  the 
property,  together  with  receipts  of  sales  of 
lands,  if  sold,  paid  to  him,  during  tlie 
period  of  the  loan,  which  he  would  apply  in 
payment  of  the  interest,  when  due,  and 
credit  the  excess  upon  the  principal.  With 
this  understanding,  McLeod  furnished  $7,- 
000,  Lina  H.  Sturgis  a  like  sum,  while  the 
balance  of  the  funds  was  advanced  by  other 
parties  not  involved  here.  The  money  ad- 
vanced, being  sufficient  for  the  desired  pur- 
pose, amounting  to  $28,000,  was  paid  OTer 
to  Wade,  who,  with  full  knowledge,  consent, 
and  request  of  all  concerned,  paid  the  same 
to  Teal.  The  assignment  was  in  the  usual 
form,  dated  June  29,  1898,  and  executed  to 
"C.  B.  Wade,  trustee;"  the  note  being  in- 
dorsed, "without  recourse,  to  J.  N.  Teal." 

The  new  notes  were  given  for  the  purpose 
of  indicating  and  specifying  in  writing  the 
terms  of  payment  of  the  obligation  repre- 
sented by  the  Teal  note  and  mortgages,  as 
well  as  to  indicate  the  interest  each  of  the 
parties  advancing  the  money  might  have  in 
the  entire  indebtedness  and  mortgage  se- 
curity, including  the  additional  $1,500 
bonus  note  given.  These  notes  were  execut- 
ed, assigned,  and  accepted  with  the  full 
knowledge  and  understanding  of  all  the 
parties  concerned  that  Wade,  as  trustee,  was 
to  hold  the  Teal  note  and  mortgages,  and 
neither  the  note  nor  mortgages  should  be 
deemed  discharged  until  the  amounts  speci- 
fied in  the  new  notes  should  be  fully  paid. 
Wade  accordingly  entered  upon  his  trust, 
retained  possession  of  the  Teal  note  and 
mortgages,  received  all  rents  and  other  pro- 
ceeds from  time  to  time,  and,  after  paying 
the  amounts  excepted  under  the  contract, 
credited  the  excess  on  the  new  notes  until 
the  $29,500,  with  interest,  was  paid,  ex- 
cept the  siuns  involved  in  this  suit,  all  of 
which  were  paid  to  him  to  apply  on  the 
notes;  but  the  money  for  which  a  decree  is 
here  demanded  was  neither  credited  thereon 
nor  paid  to  the  respondents.  He  so  con- 
tinued under  the  trust,  without  his  right  to 
do  so  being  questioned,  until  September  8, 
1903,  when  he  became  insolvent.  After  the 
execution  of  the  new  notes,  they  were  in- 
dorsed by  Wade  to  the  various  persons  en- 
titled thereto.  McLeod  retained  his  note  in 
his  possession,  while  the  Sturgis  note  was 
held  by  Hartman  as  her  agent;  but  all 
credits  on  these  notes  were  placed  there  by 
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Wade,  who  was  given  the  notes  by  the  hold- 
ers for  that  purpose  as  the  money  was  paid 
to  them.  Prior  to  the  date  Wade's  insol- 
rency  became  known,  tracts  of  the  mortgaged 
land  were  sold  from  time  to  time,  and  re- 
leases duly  executed  by  Wade,  as  trustee, 
and  the  moneys  received  therefor  in  accord- 
ance with  the  understanding  and  agreement 
between  the  parties  concerned.  During  all 
this  time  and  for  many  years  prior  thereto. 
Wade  was  cashier  of  the  First  National 
Bank  of  Pendleton,  Oregon,  and  plaintiff, 
McLeod,  was  a  director  and  stockholder 
only.  The  money  was  deposited  in  this  bank 
as  received,  and  entered  on  its  books  under 
the  account  of  "Wade-Despain  Trust."  As 
payments  were  made  to  the  holders  of  the 
notes,  checks  were  given  by  Wade,  signed 
"Wade-Despain  Trust."  Like  checks  were 
given  for  all  other  disbursements  made  by 
him  under  the  written  agreement.  In  this 
manner  Wade  kept  a  memorandum  of 
moneys  received  and  paid  on  the  notes,  as 
well  as  of  all  disbursements  under  the  con- 
tract. When  the  notes  were  assigned  to  Mc- 
Leod  and  Sturgis,  Wade  guaranteed  the 
payment  thereof  in  the  following  language, 
indorsed  on  the  back  of  each  note:  "This 
note  is  secured  by  a  note  of  $28,000,  signed 
by  the  same  parties,  which  is  secured  by 
real-estate  mortgages  assigned  to  C.  B. 
Wade,  trustee.  For  value  received,  I  here- 
by guarantee  pa^-ment  of  this  note  and 
waive  protest,  demand,  notice  of  nonpay- 
ment thereof.    C.  B.  Wade,  Trustee." 

It  is  urged  by  counsel  for  respondents 
that,  during  the  entire  transaction,  and 
until  his  insolvency,  Wade  was  the  agent 
only  of  appellants,  and  that  respondents  are 
bona  fide  purchasers  of  the  new  notes,  and 
that,  by  operation  of  law,  these  notes  carry 
with  tiiem  the  Teal  mortgages;  that  the 
new  notes  were  intended  to  be  substituted 
for  the  old,  and,  by  oral  agreement,  these 
mortgages  were  to  secure  their  payment; 
that  this  oral  agreement  is  supplemented  by 
the  statement  indorsed  on  the  new  notes 
given:  ''This  note  is  secured  by  a  note  of 
$28,000.  signed  by  the  same  parties,  which 
is  secured  by  real-estate  mortgages  assigned 
to  (\  B.  Wade,  trustee."  Appellants'  counsel 
insist  that  Wade  was  only  respondents' 
trustee  and  agent,  and  that  sufficient  money 
having  been  paid  him  to  cover  the  entire 
rlaim  growing  out  of  the  deal,  they  were 
released  from  any  further  obligations.  It 
apfiear^  that  appellants'  object  in  procur- 
ing the  money  with  which  to  take  up  the 
Teal  note  and  mortgages  was  for  the  pur- 
pose^  first,  of  reducing  the  rate  of  interest 
from  8  per  cent  per  annum  to  7  per  cent; 
seccmd.  to  secure  the  privilege  of  paying  the 
principal  and  interest  at  any  time,  and  in 
order  that  the  realty  could  be  sold  and 
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mortgages  released  as  sales  were  made, 
thereby  enabling  the  indebtedness  to  be  ex- 
tinguished as  soon  as  practicable.  To  ac- 
complish these  objects  they  were  willing  to 
pay  a  $1,500  bonus,  and  were  not  only  will-^ 
ing  to  pay  this  additional  sum,  but  con- 
sented to,  and  did  enter  into  the  agreement 
whereby  all  the  rents  and  proceeds  from 
sales  should  be  paid  to  the  holder  of  the 
mortgage  security.  With  notice  of  these 
conditions,  consisting  of  both  actual  and 
constructive  knowledge,  respondents  ad- 
vanced the  money  with  which  to  purchabe 
the  Teal  note  and  mortgages,  and,  as  a 
means  of  segregating  and  evidencing  the  re- 
spective interests  therein  of  each  of  the  sev- 
eral persons  advancing  the  money,  as  well 
as  to  show  a  change  in  the  terms  of  pay- 
ment and  rate  of  interest,  the  new  notes 
were  given.  The  transaction  was,  in  effect, 
the  same  as  if  all  the  new  terms  and  con- 
ditions of  payment  were  indorsed  on  the  old 
note  and  mortgage,  the  difference  being, 
under  the  method  adopted,  that  each  person, 
if  desired,  might  hold  the  written  instru- 
ment evidencing  his  or  her  interest, .while 
leaving  the  security  in  Wade's  possession, 
thereby  making  it  more  convenient  for  all, 
in  that  Wade  could  act  as  agent  and  trustee 
for  each  party  represented.  In  this  way 
the  sales  were  to  be  facilitated  as  well  as 
the  payment  of  the  indebtedness  insured, 
and  thereby  carrying  into  effect  one  of  the 
main  objects  in  changing  creditors.  It  is 
clearly  apparent  that  the  new  notes  were 
given  and  the  negotiations  perfected  in  this 
manner,  and  with  this  object  in  view.  As 
evidence  that  there  should  be  but  the  one 
debt,  and  that  neither  the  Teal  note  nor 
mortgages  should  be  deemed  paid  or  can- 
celed, all  were  assigned  to  Wade  as  trustee; 
and,  to  make  certain  that  the  note  and  mort- 
gages should  be  kept  alive,  this  fact  was 
stamped  on  the  back  of  the  new  notes,  as  ex- 
ecuted. For  the  purpose  of  assuring  the 
payment  of  the  $1,500  promised  him,  Wade 
not  only  consented  to  act  as  trustee  for  the 
holders  of  the  notes,  but  was  willing  to 
guarantee  payment  of  the  notes  held  by  re- 
spondents, and  accordingly  indorsed  the 
notes  as  guarantor,  and,  as  such  indorser, 
was  personally  bound,  notwithstanding  the 
fact  that  the  word  "trustee"  was  added  to 
his  name.  Ogden  R.  Co.  v.  Wright,  31  Or. 
150,  49  Pac.  975. 

The  date  of  the  written  agreement  execut- 
ed to  Wade,  as  trustee,  by  appellants,  is  im- 
material, as  the  transaction  muat  be  con- 
sidered as  a  whole,  even  though  it  con- 
sumed more  than  one  day.  While  there  is 
no  direct  testimony  that  Sturgis  had  actual 
knowledge  of  such  understanding,  it  does 
appear  that  McLeod  relied  upon  an  agree- 
ment to  that  effect. 
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On  this  point  McLeod  testified: 

Q.  Did  he  [Wade]  tell  you  anything 
about  having  these  other  notes  further  se- 
cured by  having  the  city  rents  turned  over 
to  him? 

A.  I  asked  him  [Wade]  how  he  was  to 
pay  the  interest  on  these  notes.  Be  said 
the  rents  was  to  come  to  him,  and,  if  any 
of  the  property  was  sold,  they  would  apply 
it  on  these  notes.  That  is  the  reason  he 
gave  on  or  before  five  years  after  date  so 
that  they  could  have  a  chance  to  sell  it. 

Q.  He  also  told  you  he  would  have  these 
rents  assigned  to  him  to  apply  on  the  notes? 

A.  He  said  he  could  pay  the  interest  be- 
cause he  was  getting  the  rents. 

Q.  They  hadn't  been  going  to  him  prior 
to  that  time,  had  they? 

A.  I  don't  know. 

Q.  As  I  understood  you  on  direct  exami- 
nation, you  said  Mr.  Wade  told  you  he  was 
collecting  the  rents;  are  you  entirely  cor- 
rect in  that? 

A.  Yes,  sir;  he  said  he  was  getting  their 
rents. 

Q.  Didn't  he  tell  you  he  would  have  these 
rents  turned  over  to  him  so  they  could  be 
applied  on  the  interest? 

A.  Yes,  sir;  that  is  wnat  he  said,  he  was 
getting  the  rents. 

Q.  On  his  explanation  to  you  of  how  this 
$28,000  note  was  assigned  to  him  and  held 
as  security  for  the  payment  of  the  amount 
due  on  these  others,  you  felt  it  was  safe  and 
you  put  up  your  money? 

A.  I  thought  so  or  I  would  not  have  done 
it. 

^Ir.  Hartman,  the  agent  of  Sturgis,  testi- 
fied: 

il  He  [Wade]  was  to  hold  that  $28,000 
note  and  mortgage  to  secure  the  payment  of 
this? 

A.  Yes,  sir. 

Q.  That  was  the  agreement  at  the  time? 

A.  Yes,  sir;  to  be  assigned  by  Despain 
and  secured  by  this  $28,000  mortgage. 

Q.  Wade  was  to  hold  it  as  trustee? 

A.  He  was  to  hold  it  as  security  for  this 
note. 

Q.  Do  you  know  whether  or  not  Mr. 
Wade  collected  the  rents  from  this  prop- 
erty? 

A.  I  so  understood  it. 

This  testimony,  taken  together  with  the 
fact  which  is  testified  to  by  both  McLeod 
and  Hartman,  that  all  the  interest  and 
moneys  paid  and  credited  on  the  notes  came 
through  Wade's  hands  and  were  indorsed 
thereon  by  him;  that  appellants'  property 
was  sold  from  time  to  time,  and  the  mort- 
gages released,  with  the  full  knowledge  of 
both  McLeod  and  the  agent  of  Sturgis,  and 
that  all  money  received  on  the  notes  came 
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from  such  sales  and  rents;  that  such  sales 
were  made  and  releases  executed  without  ob- 
jection on  their  part,  and  apparently  with 
their  approval,  they  receiving  their  portions 
of  the  money  as  applied  in  payment  of 
interest,  etc., — all  furnish  strong  evidence 
tending  to  show  full  knowledge  and  notice 
of  all  the  conditions  and  terms  under  which 
the  notes  were  executed. 

But,  if  it  be  assumed,  as  contended  by  re- 
spondents' counsel,  that  the  new  notes  were 
executed  with  the  object  of  thereafter  being 
indorsed  and  sold  by  Wade  fyr  the  purpose 
of  raising  the  money  with  which  to  take  up 
the  Teal  note  and  mortgage,  it  must  then 
be  conceded  that,  for  the  purpose  of  making 
this  sale  and  applying  the  proceeds  as 
agreed.  Wade  for  the  time  being  was  the 
agent  of  the  Despains,  and,  in  that  respect, 
their  trustee,  and  continued  as  such  until 
the  consummation  of  the  sale  of  the  notes 
and  application  of  the  proceeds  as  directed. 
It  would  then  follow  that  the  word  "trus- 
tee" was  added  that  it  might  be  known 
there  was  a  cestui  que  trustj  and  that  con- 
ditions were  to  be  performed  by  the  trustee 
for  the  beneficiaries.  Then  would  not  this 
word  attached  to  the  payee^s  name  impart 
notice,  or  at  least  be  sufficient  to  put  the 
purchaser  upon  inquiry,  as  to  the  terms  and 
conditions  under  which  the  trust  was  cre- 
ated? In  Wills  V.  Wilson,  3  Or.  310,  the 
court  states  the  rule' to  be  that,  "when  the 
circumstances  are  such  as  would  excite  sus- 
picion and  naturally  attract  the  attention, 
a  party  will  be  presumed  to  have  been  put 
upon  inquiry,  and,  if  he  does  not  inquire,  he 
will  be  presumed  to  have  known  the  facts." 
To  the  same  effect  are  Mercantile  Nat.  Bank 
V.  Parsons,  54  Minn.  56,  40  Am.  St.  Rep. 
299,  66  N.  W.  825,  and  Shaw  v.  Spencer, 
100  Mass.  '382,  97  Am.  Dec.  107,  1  Am.  Rep. 
116.  In  the  case  at  bar  respondents  con- 
cede that  they  entered  into  a  combinatloa 
with  several  other  parties  to  furnish  the 
money  with  which  to  take  up  the  $28,000 
note  and  mortgages  securing  it.  It  clearly 
appears  from  the  evidence  that,  in  order 
to  do  so  safely  and  satisfactorily  to  all 
concerned,  many  conditions  were  involved. 
The  old  note  with  mortgages  securing  it 
was  to  be  assigned  to  Wade  as  trustee,  to 
be  held  to  secure  the  assignees  of  the  new 
notes  which  were  to  be  given.  He  was  to 
receive  notes,  specifying  the  various  inter- 
ests of  each,  with  new  terms  included,  and 
assign  them  to  the  various  parties  advan- 
cing the  money,  as  their  interest  would  ap- 
pear. All  the  money  so  furnished  was  to 
pass  through  Wade's  hands.  In  brief.  Wade 
was  to  be  the  "go-between"  for  all  parties 
until  the  transaction  was  completed.  He 
became  agent  for  Teal  in  holding  the  note 
and  mortgages  until  the  money  was  paid, 
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tnd,  under  respondents'  contention,  agent 
for  appellants  in  procuring  the  funds  to 
pay  Teal,  as  well  as  agent  for  respondents  to 
invest  their  money.  The^  circumstances, 
taken  together  with  the  word  "trustee" 
added  to  his  name  in  the  notes,  were  certain- 
ly sufficient  to  attract  attention  and  cause 
an  average  business  man  to  closely  scruti- 
nize all  the  terms  and  conditions  under 
which  the  entire  deal  was  consmnmated. 

In  Shaw  v.  Spencer,  supra,  Mr.  Justice 
Foster,  in  discussing  this  question,  says: 
"Notice  of  the  existence  of  a  trust  is,  by 
all  the  authorities,  held  to  impose  the  duly 
of  inquiry  as  to  its  character  and  limita- 
tions; and  whatever  is  sufficient  to  put  a 
person  of  ordinary  prudence  upon  inquiry 
is  constructive  notice  of  everything  to 
which  that  inquiry  might  have  led."  Among 
authorities  to  the  same  effect  are:  Ran- 
dolph, Com.  Paper,  1st  ed.  §  444;  Dan.  Neg. 
Inst.  5th  ed.  §  271 ;  Prather  v.  Weissinger,  10 
Bush,  117;  Gaston  v.  American  Exch.  Nat. 
Bank,  29  N.  J.  £q.  98;  Duncan  v.  Jaudon, 
15  Wall.  166,  175,  21  L.  ed.  142,  146;  Union 
P.  R.  Co.  V.  Durant,  96  U.  S.  676,  677,  24 
L.  ed.  391,  392;  Central  Nat.  Bank  v. 
Connecticut  Mut.  L.  Insurance  Co.  104  U. 
S.  54,  26  L.  ed.  693;  34  Cent.  L.  J.  46; 
Smith  V.  Burgess,  133  Mass.  611 ;  Third  Nat. 
Bank  v.  LAUge,  61  Md.  138,  34  Am.  Rep. 
304.  A  few  states  appear  to  hold  to  the 
contrary  rule.  Indiana  and  Missouri  are 
cited  as  holding  that  words  of  this  nature 
affixed  to  the  name  of  a  payee  are  ncierely 
descriptio  peraontB.  Speelman  v.  Culbert- 
8on,  16  Ind.  441;  Powell  v.  Morrison,  36 
Mo.  244.  The  consideration  and  criticism 
of  these  cases  by  subsequent  decisions  weak- 
en them  as  precedents.  In  Speelman  v. 
Culbertson,  supra,  the  words,  *'adminis- 
trators  of  the  estate  of  John  Babcock,  de- 
ceased," appeared  after  the  names  of  the 
fiayees;  while  in  Powell  v.  Morrison,  supra, 
the  note  was  payable  to  one  "James  Cas- 
tello,  sheriff  of  St.  Louis  County."  The 
court  in  announcing  the  opinion  manifests 
much  doubt  as  to  the  correctness  of  its 
position,  while  one  of  their  number  dis- 
sents. In  discussing  this  question  in  Payne 
V.  First  Nat.  Bank,  43  Mo.  App.  377,  Mr. 
Justice  Biggs,  speaking  for  the  court,  says: 
''There  is  a  class  of  cases  in  this  state  which 
hold  that  a  note,  payable  to  a  person  as 
executor,  guardian,  agent,  or  sheriff,  is 
prima  facie  the  payee's  individual  property; 
that  the  words  'executor,'  'guardian,'  etc., 
are  merely  descriptio  peraoncp;  and  that 
such  words  are  not  sufficient  within  them- 
selves to  put  a  purchaser  of  such  a  note  on 
inquiry  as  to  the  conditions  or  limitations 
(if  any)  of  the  payee's  power  to  pledge  or 
sell  [citing  authorities  of  that  state].  The 
doctrine  of  the  foregoing  cases  has  for  its 
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foundation  the  reason  that,  in  the  execution 
of  such  trusts,  the  law  contemplates  that  it 
will  be  necessarj'  to  collect  or  sell  the  trust 
property.  Upon  this  reason,  the  prima 
facie  right  of  such  payee  to  make  any  kind 
of  disposition  of  the  note  is  predicated.  But, 
in  our  opinion,  these  cases  are  not  applicable 
when  the  negotiation  of  instruments,  or  the 
sale  of  other  property  held  by  a  trustee,  is 
involved,  and  the  instrument  upon  its  face 
discloses  the  beneficial' interest  of  another." 
This  authority,  after  quoting  with  approval 
from  Shaw  v.  Spencer  and  Duncan  v. 
Jaudon,  supra,  adds:  "These  authorities 
are  sufficient  to  show  that  the  powers  of  a 
trustee  as  to  the  disposition  of  trust  prop- 
erty are  quite  the  reverse  of  those  of  an 
executor,  guardian,  or  sheriff."  The  ap- 
pellate court  of  Missouri,  in  Sparrow  v. 
State  Exch.  Bank,  103  Mo.  App.  347,  77  S. 
W.  170,  also  observes:  "It  must  be  con- 
fessed that  the  rule  declared  by  the  Supreme 
Court  of  the  United  States  in  Central  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.  supra, 
and  the  cases  in  which  it  has  been  followed 
by  that  court,  cannot  be  reconciled  with  tiutt 
declared  in  the  Missouri  cases  already  al- 
luded to.  If  the  question  here  had  not  l)een 
authoritatively  ruled  by  our  own  supreme 
court,  we  should  be  inclined  to  adopt  that 
declared  by  the  Supreme  Court  of  the  Unit- 
ed States,  since  the  reasoning  in  those  cases 
by  that  great  court  in  favor  of  the  rule 
therein  announced,  it  seems,  are  of  the  most 
cogent  and  persuasive  nature." 

We  find  on  examination  of  the  oases  sus- 
taining respondents'  contention  on  this 
point  that  most  of  the  authorities  uphold- 
ing that  view  manifest  some  doubt  as  to  the 
soundness  of  their  position.  This  point  has 
not  heretofore  been  directly  before  this 
court;  but  we  find  the  great  weight  of  au- 
thority, as  well  as  the  better  reasoning,  sup- 
ports the  rule  that  the  word  "tnwtop,'' 
added  to  a  payee's  name  in  a  written  instru- 
ment, is  sufficient  to  put  the  purchaser  upon 
inquiry  as  to  all  the  terms  and  conditions 
under  which  it  may  have  been  executed,  and. 
in  the  absence  of  such  inquiry,  knowledge 
thereof  will  be  presumed.  We  also  deem  a 
recognition  of  this  rule  necessary  to  proper- 
ly protect  the  beneficiaries  of  such  trusts; 
otherwise,  under  the  claim  of  being  a  bona 
fide  purchaser  through  the  neglect  of  the  as- 
signee of  an  instrument  to  make  inquiry,  the 
cestuis  que  trust  in  many  instances  would, 
without  fault  on  their  part,  suffer  great 
loss.  The  adoption  of  the  rule  here  reeop- 
nized  protects  the  innocent  without  hard- 
ship to  investors;  while  the  contrary  doc- 
trine offers  an  inducement  to  purchasers  of 
this  kind  of  property  to  neglect  making  in- 
quiry as  to  the  import  of  the  word  "trus- 
tee," by  which  the  innocent  must  often  suf- 
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thority,  defendant  was  liable.  On  appeal, 
this  decision  was  reversed,  the  court  hold- 
ing that,  as  plaintiff  left  the  bond  and 
mortgage  with  Purdy  for  safekeeping,  and 
evidently  permitted  it  to  remain  for  other 
purposes,  allowed  payments  to  be  made 
upon  it  to  Purdy,  received  the  amount  of 
these  payments  from  him  and  suffered  him 
to  indorse  them  upon  the  bond,  it  would  be 
deemed  from  these  facts,  coupled  with  the 
circumstances  attending  the  origin  of  the 
bond  and  mortgage,  that  authority  to  Purdy 
to  receive  payments  was  implied;  and  ob- 
serves: "I  do  not  perceive  that,  if  the  de- 
fendant had  taken  the  precaution  to  call  for 
the  production  of  the  papers  whenever  he 
made  a  payment,  he  would  have  strength- 
ened this  implication.  The  authority  is  im- 
plied from  the  possession  of  the  papers  and 
the  continued  receipt  of  money  upon  them, 
which  are  facts,  and  not  from  the  exhibition 
of  the  papers  by  the  agent,  which  is  only  the 
evidence  of  the  facts.  ...  To  have 
called  for  the  bond  and  mortgage  under  the 
circumstances  of  this  case  would  have  been  a 
very  prudent  and  proper  precaution,  but 
it  would  have  been  only  a  precaution.  It 
would  have  enabled  the  defendant  to  verify 
the  authority  of  Purdy,  but  it  would  have 
been  no  more  than  verifying  it." 

After  a  careful  consideration  of  the  evi- 
dence, as  disclosed  by  the  record  and  law 
applicable  thereto,  we  can  reach  no  other 
conclusion  than  that  ^ade  was  the  agent 
of  respondents  with  full  authority  to  collect 
the  sums  represented  by  the  notes  given, 
and  so  collected  the  money  which  wa« 
paid  to  him  in  trust  for  the  benefit  of  re- 
spondents with  their  full  knowledge  and  as- 
sent :  and  that  sufficient  having  been  paid  to 
him  in  that  capacity  to  cancel  the  principal 
and  interest  of  all  the  notes  given,  they,  to- 
gether with  the  mortgages,  should  be  can- 
celed. The  prayer  of  the  answers  to  that  ef- 
fect should,  therefore,  be  granted. 

The  decree  of  the  court  below  should  be 
reversed,  and  one  entered  here  in  accordance 
with  these  views. 

A  petition  for  rehearing  having  been  filed, 
King,  C,  on  December  31*.  1907.  handed 
^own  the  following  additional  opinion: 

Respondents,  in  their  petition  for  rehear- 
ing, contend  that  we  were  in  error  in  the 
statement  in  our  former  opinion  to  the  ef- 
fect that  the  signatures  to  the  eight  promis- 
sory notes,  made  payable  to  the  order  of  C. 
B.  Wade,  trustee,  were  procured,  and  notes 
delivered,  after  he  received  the  Teal  note  and 
mortgages  duly  assigned  to  him.  It  is  true 
that  the  assignment  of  the  Teal  instruments, 
as  well  as  of  the  new  notes,  are  dated  June 
20.  1898,  and  the  written  agreement  be- 
tween Wade  and  appellants  is  dated  the  day 
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following;  and,  while  the  $28,(M)0  draft  may 
have  been  forwarded  to  Teal  by  the  Pendle- 
ton Savings  Bank  on  July  Ist,  the  money 
was  actually  paid  to  the  bank  for  that  pur- 
pose, and  assignment  of  note  and  mortgages 
recorded,  June  30,  1898.  It  is  evident  that 
respondents'  counsel  make  no  distinction  be- 
tween the  dates  as  they  appear  on  the  in- 
struments in  evidence,  and  the  actual  time 
when  the  various  steps  were  taken,  and  that 
they  overlook  the  governing  feature  that  the 
various  transactions,  although  requiring 
several  days  for  completion,  must  be  con- 
sidered as  a  whole. 

On  these  points  various  facts  and  circum- 
stances sustain  the  conclusion  heretofore 
reached,  an  instance  of  which  we  quote  from 
the  testimony  of  Norbome  Berkeley  as  fol- 
lows : 

Q.  At  the  time  this  transaction  was  made, 
in  what  capacity,  if  any,  were  you  acting 
for  Mrs.  Despain  and  the  other  defendants? 

A.  I  was  acting  as  their  agent  in  handling 
the  affairs  of  the  Despain  estate. 

Q.  Tell  the  court  how  it  occurred. 

A.  We  owed  Mr.  Teal,  or  rather  Mr.  D.  P. 
Thompson,  I  think,  by  a  note  made  to  J.  X. 
Teal,  $28,000.  I  thought  there  was  an  un- 
derstanding we  could  pay  part  of  it  off,  and 
I  wrote  to  Teal  and  asked  if  we  could  sell  a. 
ranch  and  apply  the  money,  and  he  said, 
"No."  I  thought  that  possibly  we  might 
get  the  money  somewhere  else,  and  I  went 
to  Mr.  Wade.  The  first  time  I  asked  him 
if  he  could  let  us  have  $28,000,  he  said: 
"No,  we  haven*t  got  the  money  now,  but  can 
probably  let  you  have  it  later."  And,  prob- 
ably during  the  same  week,  I  went  back  to 
ask  him  aboul  it,  and  he  said:  "Yes,  I  think 
we  can  get  the  money  now,  and  will  let  you 
have  it."  I  told  him:  "If  you  will  buy  this 
note  and  hold  it  and  allow  us  to  pay  it  off 
in  such  sums  as  we  can,  it  will  suit  us  bet- 
ter, as  we  want  to  sell  certain  ranches  and 
apply  it  whenever  we  can."  He  was  to  give 
us  a  lower  rate  of  interest.  We  were  paying 
8  per  cent,  and  he  agreed  to  let  us  have  it 
for  7,  for  which  he  would  charge  us  $1,500. 
When  Mr.  Wade  told  me  they  had  the- 
money,  I  went  down  there,  and  he  liad  some 
notes  prepared  in  the  bank,  aggregating 
$29,500.  The  understanding  was  the  first 
one  of  the  notes  paid  was  to  be  the  bonus 
note  paid  to  get  the  money,  and  get  the  con- 
cession of  interest,  and  to  be  allowed  to  pay 
the  matter  off  as  we  wanted  to.  We  had 
been  informed  that  Mr.  Teal  had  sent  his 
note  and  assignment  of  his  mortgage  to  the 
savings  bank,  so  Wade  informed  me  when 
we  went  in  there.  We  went  down,  and  he 
took  up  the  note  and  assignment  of  the 
mortgage,  and  when  we  got  back  he  showed 
me  he  had  this  note  in  his  possession.    I  aur- 
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rendered  bim  the  $29,500  note,  or  notes,  with 
the  understanding  they  should  be  kept  to- 
gether. 

Q.  Were  you  acting  for  them  as  agent  in 
this  transaction? 

A.  Yes,  sir. 

Q.  You  knew  those  notes  were  to  raise 
that  money  to  pay  off  that  loan  of  Teal's? 

A.  No,  I  didn't  know  that  they  really 
owed  the  money  before  he  got  the  notes; 
that  is.  he  had  the  Teal  assignment  and 
Teal  note  before  the  notes  were  delivered  to 
him. 

Q.  You  say  he  had  the  money  when  the 
assignment  was  delivered  to  him.  How  do 
you  know  that? 

A.  I  didn't  say  he  had  the  money.  I  said 
he  had  the  $28,000  note  and  assignment  of 
mortgage  when  the  notes  were  delivered  to 
him. 

It  is  argued  that  McLeod  received  his 
note  June  29,  1898,  and  our  attention  is  di- 
rected to  certain  testimony  in  support  of 
thi3  contention ;  but  the  answers  cited  do  not 
support  this  theory,  nor  do  we  find  any- 
thing in  the  record  to  that  effect.  True,  it 
is  disclosed  that  McLeod  gave  a  check  to 
Wade  on  that  date  for  $7,000,  for  which  he 
was  to  receive  a  note  to  be  executed  by  ap- 
pellants; but  he  does  not  state  that  the 
note  was  turned  over  at  that  time,  and  it  is 
clear,  from  the  record,  that  all  the  money 
necessary  for  taking  up  the  Teal  note  and 
mortgages  was  advanced  to  Wade,  and  that 
the  Teal  instruments  had  been  assigned  to 
and  were  held  by  him  as  trustee  when  this 
was  done.  All  of  this  is  consistent  with 
Berkeley's  statement  to  the  effect  that,  when 
Wade  told  him  he  had  the  money,  the  notes 
were  then  prepared,  and,  on  learning  he  had 
the  assignment  of  the  $28,000  note  and  mort- 
gages, the  new  notes  were  then  delivered  to 
him.  McLeod's  check,  dated,  June  29th,  is 
^hown  by  the  stamp  of  the  bank  thereon  to 
have  been  cashed  the  following  day.  The 
testimony  of  both  McLeod  and  Hartman  in- 
dicates that  it  was  the  understanding  be- 
tween all  the  parties  that  the  new  notes 
should  be  secured  by  an  assignment  of  the 
Teal  note  and  mortgages  to  Wade,  as  trus- 
tee, and  should  be  held  by  him  in  that  ca- 
pacity; the  legal  title  to  remain  in  him 
until  the  $29,500  consideration  expressed  in 
the  new  instruments  should  be  paid  in  full, 
during  all  of  which  time  the  old  note  and 
mortgages  should  continue  in  full  force  and 
effect.  By  mutual  consent  he  thereby  be- 
came the  holder  and  owner  of  the  legal  title 
to  the  indebtedness,  as  well  as  the  party 
with  whom  defendants  were  expected  to  deal 
and  to  whom  they  were  to  make  their  pay- 
ments. The  claim  of  $29,600  was,  according- 
ly, represented  by  the  various  instruments 
in  the  aggregate,  and,  as  formerly  stated, 
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was  in  the  same  position  as  if  the  'contents, 
conditions,  and  effect  of  all  the  new  instru- 
ments and  agreements  had  been  written 
across,  or  attached  to,  the  old  note,  and  se- 
curities and  made  a  part  thereof,  though 
the  method  adopted  was  more  convenient  by 
reason  of  the  separate  notes  representing  and 
distinguishing  their  respective  interests,  etc. 
It  is,  accordingly,  immaterial  whether  the 
signatures  of  the  new  notes  were  secured  be- 
fore or  after  June  29th,  as  they  were  of  no 
binding  effect  until  the  entire  transaction, 
including  the  assignment  of  the  Teal  note 
and  mortgages,  became  complete,  which,  by 
relation,  antedates  the  delivery  of  the  notes, 
and  which  fact  respondents  are  estopped  to 
question,  since  the  new  notes,  on  which  a  de- 
cree is  here  sought,  contained  the  indorse- 
ment: "This  note  is  secured  by  a  note  of 
$28,000,  signed  by  same  parties,  which  is 
secured  by  real-estate  mortgages  assigned  to 
C.  B.  Wade,  trustee."  It  is  conceded  that 
this  indorsement  was  upon  these  notes  at 
the  time  of  their  delivery.  In  fact,  it  is 
through,  this  indorsement  that  respondents 
maintain  their  rights  to  foreclose  the  Teal 
mortgages. 

It  is  also  necessarily  conceded  that  the  old 
note  and  mortgages  remained  in  force  at 
least  until  the  new  notes  were  executed, 
which  being  true,  it  follows  that,  when  the 
new  notes  were  delivered,  the  Teal  note  and 
mortgages,  by  reason  thereof,  were  either 
paid  or  not  paid.  If  not  paid,  they  then  re- 
mained in  full  force  and  effect  until  the  en- 
tire indebtedness  was  liquidated,  and,  Wade 
having  been  made  their  custodian,  and  it 
having  been  required,  as  a  part  of  the  con- 
ditions upon  which  the  money  was  advanced, 
that  he  should  hold  the  same  for  respond- 
ents, it  cannot  be  seriously  questioned  but 
that  the  payments  made  under  such  circum- 
stances were  made  to  the  party  authorized 
to  receive  them,  and  respondents  would  be 
bound  accordingly.  In  that  event,  it  would 
become  a  purchase  outright,  concerning 
which  respondents  would  necessarily  be 
bound  by  Wade's  acts;  as  much  so  as  if 
the  money  advanced  had  been  furnished 
without  the  execution  and  receipt  of  the 
new  instruments.  On  the  other  hand,  if  the 
execution  of  the  new  notes  paid  the  old 
debt,  it  would  follow  that  the  former  note 
and  mortgages  became  extinguished,  and. 
while  the  new  notes  contain  the  indorse- 
ment that  they  are  secured  by  the  Teal  in- 
struments, yet,  if  paid  and  extinguished, 
this  fact  could  be  admissible  only  for  the 
purpose  of  proving  an  oral  agreement  to 
execute  a  mortgage  to  secure  the  payment 
of  the  money  advanced,  or,  what  is  its 
equivalent,  an  oral  agreement  to  revive  a 
mortgage  that  has  been  fully  paid,  to  in- 
clude not  only  the  canceled  claim,  but  an 
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additional  note  of  $1,500.  Whether  such 
agreement  could  be  enforced  in  equity  is  not 
necessary  to  a  determination  of  this  suit. 
It  is  sufficient  to  observe  that  respondents 
do  not  seek  a  specific  performance  of  such 
contract,  nor  is  an  issue  to  that  effect  dis- 
closed by  the  pleadings. 

But  it  appears  here  that  the  mortgages 
and  note  were  duly  assigned  to  Wade,  and 
that  Teal  was  paid  in  full  by  him  with  funds 
advanced  by  respondents  for  that  purpose, 
thereby,  up  to  that  point,  making  it  a  pur- 
chase outright.  Then,  as  evidence  of  the 
fact  that  neither  the  mortgages  nor  the  note 
were  deemed  canceled,  it  was  expressly  un- 
derstood and  agreed,  and  so  stamped  upon 
each  note  issued,  that  it  was  secured  by  the 
old  note  and  mortgages,  thus  clearly  indi- 
cating that  each  was  to  remain  in  force  and 
effect,  to  be  available  at  any  time  there 
should  be  a  default  in  the  payment  of  any 
portion  thereof,  in  accordance  with  the 
terms  of  the  new  notes,  which  not  only  se- 
cured the  interest  of  each  of  the  parties  ad- 
vancing the  money  with  which  the  Teal 
note  and  mortgages  were  purchased,  but  con- 
tained the  additional  terms  in  reference  to 
the  interest  and  the  time  of  payment  grant- 
ed to  appellants.  We  thus  find  them  re- 
taining and  using  the  old  note  and  mort- 
gages through  Wade,  as  holder  of  the  legal 
title,  with  which  to  secure  the  indebtedness 
represented  by  the  new  instrument.  The  il- 
lustration given  by  Sturgis's  counsel,  where 
a  party  may  be  made  a  trustee  by  mere 
operation  of  law  to  protect  innocent  holders 
of  negotiable  instruments,  is  not  applicable 
to  the  case  at  bar.  The  notes  here  involved 
are  held  by  persons  who,  in  law  as  well  as 
in  fact,  are  parties  to  the  agreement  where- 
by Wade  was  made  their  trustee,  and  where, 
by  express  agreement  stamped  on  the  notes, 
it  is  provided  that  the  old  instruments  shall 
secure  the  payment  thereof,  and  that  this 
security  was  to  be  held  by  this  expressly 
created  trustee.  In  the  one  instance  the 
trustee  is  created  by  operation  of  law,  and, 
in  the  other,  by  an  express  and  implied 
agreement  of  all  concerned.  The  act  of 
Wade  (in  his  effort  to  perfect  the  deal  and 
thereby  make  certain  the  $1,500  bonus, 
which  he  would  otherwise  have  lost),  in 
(guaranteeing  the  payment  of  some  of  the 
notes,  is  not  in  any  manner  inconsistent 
with  his  position  as  agent  for  respondents 
during  the  transaction  as  well  as  after  it  be- 
came complete.  Nor  are  we  aware  of  any 
rule  precluding  an  agent  from  guaranteeing 
to  his  principal  the  payment  of  claims 
liandled  by  him  for  such  principal,  especial- 
ly, as  in  this  case,  where  the  agent  was  to 
be  one  of  the  beneficiaries  in  conjimction 
>vith  the  parties  whom  he  was  to  and  did 
represent.  In  this  case,  it  appears  that  he 
11)L.R.A.(N.S.) 


was  not  only  willing  to  guarantee  the  pay- 
ment of  some  of  the  notes,  but  also  consent- 
ed to  retain  the  old  note  and  mortgage  se- 
curity, and  that  he  received  moneys  from 
time  to  time,  all  of  which  constituted  a 
means  of  aiding  and  insuring  the  payment  of 
not  only  the  full  amount  of  money  advanced, 
with  interest,  to  the  parties  furnishing  it, 
but  his  bonus  as  well,  in  proportion  to  the 
respective  interests  of  each,  thereby  furnish- 
ing additional  securiiy  to  respondents  for 
the  money  advanced  by  them.  It  is  hardly 
possible,  nor  is  it  reasonable,  to  assiune  that 
Wade  was  acting  in  any  other  capacity  than 
as  their  agent,  or  to  assume  that,  after  the 
transaction  was  completed,  he  was  agent  for 
appellants  in  reference  to  matters  here  in- 
volved, for  to  do  so  would  be  to  accept  the 
conclusion  that  respondents  adopted  an  ex- 
tremely unbusinesslike  method  in  this  in- 
stance by  retaining  only  the  new  notes,  and 
through  Wade,  as  appellants'  agent,  permit- 
ting the  payors  and  mortgagors  to  retain 
the  mortgage  security.  The  mere  statement 
of  this  theory  is  sufficient  for  its  answer. 

It  is  also  urged  that  there  is  nothing  in 
the  evidence  of  either  of  the  parties  indi- 
cating any  agreement  to  the  effect  that  the 
proceeds  of  the  sale  of  the  lands  should  be 
paid  to  Wade,  and  by  him  applied  on  the 
mortgage  indebtedness;  it  being  insisted 
that  the  proceeds  received  from  the  rent 
only  could  be 'thus  considered.  After  a  re- 
examination of  the  testimony,  we  find  that 
the  conclusion  reached  on  this  point  in  our 
former  opinion  is  not  only  clearly  dedu- 
cible  from  the  proceedings  taken  as  a  whole, 
but  is  manifest  from  the  testimony  of  Mc- 
Leod,  as  well  as  of  Hartman,  Sturgis's- 
agent. 

McLeod,  after  stating  that  Wade  was  to 
hold  the  old  note  and  mortgage  as  security 
for  the  notes,  was  asked: 

Q.  Did  he  tell  you  anything  about  hav- 
ing these  other  notes  further  secured  by  hav- 
ing the  city  rents  turned  over  to  him  ? 

A.  I  asked  how  he  was  to  pay  the  inter- 
est on  these  notes.  He  said  the  rents  was  to 
come  to  him,  and,  if  any  of  the  property  wa» 
sold,  they  would  apply  it  on  these  notes. 
That  is  the  reason  he  gave  on  or  before  five 
years  after  date,  so  they  could  have  a 
chance  to  sell  it. 

Q.  He  also  told  you  he  would  have  these 
rents  assigned  to  him  to  apply  on  the  notes  ? 

A.  He  said  he  could  pay  the  interest  be- 
cause he  was  getting  the  rents. 

Q.  How  did  you  get  your  interest  pay- 
ments you  have  on  there?  How  was  it  paid 
to  you  and  by  whom  ? 

A.  He  gave  that  credit  on  the  back  of 
them,  and  he  made  a  memorandum  of  it  al- 
ways and  held  it,  and  always  gave  me  credit 
on  the  back  for  it. 
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Q.  Then  you  would  bring  in  the  note,  and 
he  would  indorse  the  amount  on  the  back? 
A.  Yes,  sir. 

That  McLeod  knew  of  the  transactions 
going  on,  and  received  the  benefits,  without 
objection,  is  manifested  by  the  following 
question  propounded  to  him,  and  his 
answer  thereto:  "Did  you  ask  him  (Wade) 
about  any  releases  of  mortgages  he  had  made 
at  any  time?  A.  He  said  he  was  releasing 
property."  That  Sturgis  knew  of  the  trans- 
actions, and  with  such  knowledge  recognized 
Wade  as  her  agent  and  received  the  benefits 
thereof  during  all  of  this  time,  clearly  ap- 
pears from  the  various  facts  and  circum- 
stances disclosed  by  the  record,  for  example : 
She  authorized  Wade  to  draw  $7,000  from 
her  bank  accotmt  with  which  to  procure  the 
Teal  note  and  mortgages  securing  the  same. 
Both  she  and  McLeod  understood  that  Wade 
should  collect  and  receive  the  rents  of  the 
mortgaged  property,  that  the  debt  should  be 
paid  in  instalments,  and  that  Wade  would 
hold  the  Teal  mortgages  as  security  for  re- 
spondents' notes.  They  were  largely  in- 
terested in  the  bank  in  which  he  was  cashier 
and  trusted  him  with  the  money. 

They  went  to  him  for  their  payments,  and 
never  approached  the  appellants,  or  any  of 
them,  and,  in  addition  to  these  circumstan- 
ces, Mr.  Hartman,  the  agent  of  Sturgis, 
says: 

Q.  Tell  us  what  Mr.  Wade  told  you  about 
that  note. 

A.  He  said  he  was  taking  it  up, — this 
Urge  note  of  Teal's  for  $28,000,^and  want- 
ed to  handle  it  here  at  a  reduced  rate  of  in- 
terest, so  that  when  the  rents  were  collect- 
ed, and  any  property  sold,  it  could  be  ap- 
plied on  the  payment  of  the  notes  in  partial 
payments. 

Here  we  have  the  purpose  made  known  to 
Hartman  before  the  deal  was  consummated, 
which,  being  followed  with  the  making  of 
Wade  trustee  for  all,  and  acceptance  of  the 
note  with  statement  indorsed  thereon, 
through  which  she,  with  others  interested, 
seek  this  foreclosure,  makes  the  conclusion 
inevitable  that  Sturgis,  with  other  respond- 
ents, in  law,  as  well  as  in  fact,  recognized 
Wade  as  her  agent;  and,  while  Wade,  dur- 
ing the  transaction  until  its  completion, 
was  the  pivot  around  which  all  the  parties 
to  the  deal  were  acting,  and  to  whom  they 
looked  for  its  proper  consummation,  his  re- 
lationship with  appellants,  so  far  as  the 
questions  here  involved  were  concerned,  was 
at  an  end  on  its  completion,  and  he  there- 
after continued  as  the  agent  of  respondents 
only.  He  was  made  the  custodian  of,  and 
held  the  legal  title  to,  the  Teal  note  and 
mortgages  on  which  appellants,  by  agree- 
ment, oral  and  written,  were  bound  to  pay 
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all  rents  and  proceeds  of  sales  to  him,  and, 
in  accordance  therewith,  all  payments  were 
made  to  him,  which  acts  respondents,  to  say 
the  least,  impliedly  approved  and  did  not 
question  so  long  as  they  received  the  bene- 
fits,, but  seek  to  avoid  that  part  of  the  ar- 
rangements, thus  made  and  recognized, 
which  may  appear  to  be  to  their  injury.  It 
is  settled  that  such  cannot  be  sanctioned  by 
courts  of  equity.  Respondents,  under  such 
circumstances,  are  estopped  from  question- 
ing Wade's  authority  to  receive  payments 
from  defendants  on  this  indebtedness,  and 
that  he  was  acting  as  their  agent  through- 
out the  proceeding.  It  is  too  well  settled  to 
admit  of  serious  discussion  that  the  prin- 
cipal must  adopt  or  reject  the  act  of  his 
agent  as  an  entirety,  and  cannot  receive  the 
benefit  of  such  agency  without  bearing  its 
burdens.  Coleman  v.  Stark,  1  Or.  116;  La 
Grande  Nat.  Bank  v.  Blum,  27  Or.  215,  41 
Pac.  659. 

We  are  quoted,  in  effect,  as  saying  that 
all  oral  agreements  between  the  parties  were 
subsequently  reduced  to  writing.  In  this  de- 
duction counsel  are  in  error;  our  statement 
being  that,  as  a  part  of  the  transaction,  an 
agreement  was  entered  into  concerning  the 
collection  and  disbursement  of  rents,  which 
was  afterwards  reduced  to  writing,  being 
the  instrimient  there  quoted.  But  we  nei- 
ther said,  nor  meant  to  say,  that  all  the 
transactions  were  included  in  the  written 
contract,  as  many  took  place  afterwards. 
Nor  was  it  necessary,  under  the  status  of 
the  parties  at  the  time  suit  was  brought,  that 
the  written  instrimients  should  have  includ- 
ed all  dealings  between  them.  Lands  were 
sold  and  mortgages  released,  and  the  pro- 
ceeds thereof  having  been  accepted,  and  the 
oral  agreements  executed  and  acted  upon,  is 
sufficient  to  take  the  case  out  of  the  stat- 
ute of  frauds.  In  fact,  it  is  too  well  settled 
to  admit  of  serious  doubt  that  agreements, 
whether  oral  or  partly  oral  only,  when  once 
executed,  are  binding  on  all  parties  thereto. 
As  formerly  stated,  the  old  note,  although  in 
Wade's  possession,  is  treated  and  recognized, 
not  as  evidence  merely,  but  as  having  suf- 
ficient life  to  continue  the  mortgages  in 
force  and  to  entitle  respondents  to  maintain 
this  suit  for  their  foreclosure,  but  for  all 
other  purposes  is  treated  as  extinguished, 
for,  if  available  only  as  evidence  of  the  " 
existence  and  effect  of  the  mortgages,  it  is 
to  no  purpose,  as  it  could  Only  tend  to 
prove  an  intent  to  revive  a  canceled  instru- 
ment, for  which  purpose  it  would  be  insuf- 
ficient. In  this  connection,  it  must  be  re- 
membered that  this  is  not  an  action  on  the 
notes,  but  a  suit  to  foreclose  the  mortgages. 

It  is  urged  by  counsel  for  Mrs.  Sturgis 
that,  as  she  did  not  file  this  suit,  the  state- 
ment in  our   former  opinion  to   the  above 
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effect,  to  use  counsel's  language,  ^'has  been 
washed  away  by  an  avalanche  from  the  rec- 
ord itself."  True,  she  did  not  bring  this 
suit,  and  appears  only  as  one  of  the  defend- 
ants; but,  notwithstanding  that  feature,  she 
has  no  interest  in  common  with  appellants, 
and  was  made  a  defendant  only  because  of 
having  an  interest  in  the  subject-matter  in- 
volved, and  by  reason  of  refusing  to  join  as 
one  of  the  plaintiffs.  Although  a  defend- 
ant, she  aflBrmatively  pleads  and  formally 
sets  up  her  interests,  and  makes  similar 
averments  and  seeks  the  same  relief  as  the 
plaintiflfs.  From  this,  it  follows  that, 
whether  she  be  termed  a  plaintiff  or  defend- 
ant, or  whether  she  joined  in  the  filing  of 
the  suit,  or  subsequently  saw  proper  to  move 
and  assert  similar  rights  in  the  same  man- 
ner through  the  same  source,  it  is  imma- 
terial, and,  to  say  the  most  in  favor  of 
counsel's  contention  in  this,  respect,  is  what 
might  be  termed  a  "distinction  without  a 
difference."  The  inconsistency  of  her  posi- 
tion is  manifest,  whether  we  say,  "for  the 
purpose  of  bringing  this  suit,"  etc.,  or  ad- 
just our  statement  to  what  is,  in  effect, 
counsel's  position  on  this  point,  and  say, 
'•for  the  purpose  of  seeking  a  decree  of  fore- 
closure in  her  favor,  she  recognizes  the  old 
note  as  having  sufficient  life  to  entitle  her  to 
foreclose  the  mortgages  for  which  she  recog- 
nizes Wade  as  her  trustee,  but  considers  the 
note  extinguished,  and  denies  Wade's  trus- 
teeship for  any  other  purpose." 

The  transactions  8ho\vn  In  this  case  clear- 
ly bring  it  within  the  principles  announced 
and  recognized  in  Wills  v.  Wilson,  3  Or. 
308:  Coleman  v.  Stark  and  La  Grande  Nat. 
Bank  V.  Blum,  supra;  Swegle  v.  Wells,  7 
Or.  222.  And  these  decisions  on  the  points 
here  involved  are  in  harmony  with  the  great 
weight  of  cases  in  this  country,  many  of 
which  are  cited  in  our  former  opinion.  As 
is  in  effect  clearly  held  in  Swegle  v.  Wells, 
supra,  "the  ordinary  rules  relating  to  com- 
mercial paper,"  referred  to  by  counsel  for 
McLeod,  cannot  apply  to  such  cases ;  nor  can 
it  make  any  difference  that  the  verdict  of 
the  jury  in  that  case,  to  which  our  attention 
is  directed,  ^as  left  undisturbed,  as  the  con- 
clusion here  reached  is  in  harmony  with  the 
result  there,  both  as  to  the  law  and  the 
facts  under  consideration. 

Other  points  upon  the  merits  are  urged 
by  counsel  for  respondents,  but  all  of  them, 
like  some  we  have  here  re-examined,  are  dis- 
cussed in  our  former  opinion,  and  sufficient 
reasons  are  not  advanced  to  entitle  them  to 
further  consideration.  Our  attention,  how- 
ever, has  been  especially  directed  to  the 
moneys  paid  to  W^ade  by  appellants,  con- 
cerning which  it  is  maintained  that  his  re- 
ceipts are  insufficient  to  cancel  the  indebted- 
ness. In  this  connection,  our  attention  is 
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called  to  the  "Wade-Despain  trust  account," 
by  reason  of  which  it  is  claimed  that  an 
agency  is  shown  between  Wade  and  defend- 
ants; that  it  shows  a  deposit  to  the  credit 
of  that  account  of  $46,313.78  and  a  paymeut 
to  the  owners  of  the  new  notes  of  but  $18.- 
650;  that  this  account  discloses  $7,000  yet 
due  on  the  McLeod  note,  and  $1,157.45  on 
the  Sturgis  note;  and  that  the  balance  of 
the  deposits  was  applied  in  payment  of  in- 
terest on  the  notes,  taxes,  and  insurance  for 
defendants,  including  moneys  paid  to  the 
Berkeley s  and  Despains  and  in  the  cancela- 
tion of  a  certain  note  and  mortgage  on  de- 
fendants' property  in  Union  county,  show- 
ing disbursements  from  this  fund  of  $1,501 
more  than  received.  The  fallacy  in  this  con- 
tention lies  in  assuming  that  appellants  are 
bound  by  everything  shown  by  the  books  and 
checks  relative  to  the  Wade-Despain  trust 
account.  This  account  was  adopted  by 
Wade  after  he  had  entered  upon  his  duties 
as  trustee  for  the  holders  of  the  new  notes, 
and  was  merely  a  method  adopted  for  his 
own  convenience,  over  which  appellants  had 
no  control.  The  money  was  paid  to  Wade, 
out  of  which  certain  sums  wsre  to  be  first 
paid,  such  as  the  $150  per  month  to  Mrs. 
Despain  and  payment  of  taxes,  etc.,  in  ac- 
cordance with  the  understanding  of  all;  but 
it  was  immaterial  to  her,  as  well  as  to  the 
other  appellants,  as  to  how  the  account  was 
kept  in  the  bank  after  having  been  paid  to 
the  party  entitled  to  receive  it.  All  in  ex- 
cess of  the  sums  to  be  expended  under  the 
written  agreement  was  paid  to  him  for  the 
purpose  of  reducing  the  principal  and  in- 
terest on  the  indebtedness  covered  by  the 
mortgages,  and  was  under  the  control  of 
Wade  only.  He  held  the  mortgages  and 
original  note,  neither  of  which  was  extin- 
guished until  fully  paid.  Appellants,  ac- 
cordingly, paid  the  money  to  the  holder  of 
the  legal  title  thereof,  and  it  was  not  in- 
cumbent upon  them  to  see  that  it  was  credit- 
ed on  the  proper  instrument.  Swegle  v. 
Wells,  supra;  Hatfield-  v.  Reynolds,  34 
Barb.  612.  The  question  as  to  the  applica- 
tion of  moneys  received  on  the  debt  when 
collected  by  Wade  became  a  matter  between 
him  and  respondents  only,  and,  if  applied  as 
it  should  have  been,  the  debt  was  canceled, 
while,  if  not  so  applied,  the  effect,  so  far  as 
the  same  may  affect  appellants,  must  be  de- 
termined according  to,  and  under,  the  well- 
known  maxim  that  "equity  looks  upon  that 
as  done  which  should  have  been  done," 
which  would  entitle  the  notes  and  mortgages 
to  cancelation.  In  respect  therefore  to  this 
account,  it  was  opened  by  Wade  as  a  trustee, 
and  he  thereby  became  the  depositor,  and,  as 
such,  alone  had  authority  to  draw  upon  it. 
A  large  part  of  the  money  deposited  to  the 
credit  of  this  account  is  shown  to  have  been 
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paid  to  him  by  check,  which  checks  were 
made  payable  to  his  order  as  trustee.  The 
money  therefore  paid  to,'  and  received  by, 
him  was  received  in  his  trust  capacity,  and, 
so  far  as  any  part  thereof  was  paid  to  ap- 
pellants or  disbursed  on  expenses  of  the 
trust,  they  are  properly  chargeable,  but,  so 
far  as  not  thus  paid,  are  cliargeable  against 
respondents.  The  books,  statements,  etc., 
showing  the  condition  of  the  account,  con- 
stitute admissions  against  his  interest  as 
trustee,  and,  as  such,  was  properly  ad- 
mitted in  evidence  for  the  purpose  of  show- 
ing the  payments  to  him  to  be  applied  on 
appellants'  indebtedness,  for  which  they  are 
Accordingly  entitled  to  credit  thereon  to  the 
full  amount  of  the  sums  shown  by  this  ac* 
count,  as  well  as  those  disclosed  by  any 
other  statements  or  receipts  to  have  been  re- 
ceived by  him,  in  excess  of  disbursements 
made  to  and  for  them  under  their  agree- 
ment. The  moneys  therefore  drawn  from 
this  account,  which  are  properly  chargeable 
to  the  appellants,  are  the  suras  paid  to  Mrs. 
Despain  for  her  support,  to  the  Berkeleys 
for  collecting  rents,  and  for  taxes,  insurance, 
repairs,  etc.,  amounting  to  $17,756.50. 

After  a  careful  re-examination  of  the  ac- 
counts, statements,  deposit  books,  etc.,  show- 
ing receipts  and  disbursements  by  Wade, 
under  his  trust,  we  find  the  sums  for  which 
respondents  are  chargeable  to  be  as  fol- 
lows: June  29,  1898,  eight  notes  payable  to 
Wade,  as  trustee,  aggregating  $29,500;  in- 
terest on  same  to  December  30,  1904,  date  of 
last  credit,  $13,422.50;  aggregate  amount 
paid  to  N.  E.  Despain,  $8,500 ;  amount  paid 
to  Norbome  Berkeley,  $1,470.76;  amount 
paid  to  C.  Berkeley,  $129.35;  amount  paid 
for  insurance,  taxes,  repairs,  etc.,  $4,644.04; 
aggregate  interest  on  last  four  sums  (ap- 
proximate), $3,425,— total,  $61,091.64.  Mon- 
eys received  by  Wade,  as  trustee,  from 
appellants  and  their  agents,  are  as  follows: 
Between  July  29,  1898,  and  September  11, 
1903,  cash  from  Snyder,  $13,685.69;  July  18, 
1S98,  cash  from  La  Fontaine,  $5,500;  March 

7.  1899.  paid  to  C.  B.  Wade  from  sale  of 
Grande  Ronde  ranch,  $8,000;  March  30, 
1899,  from  sale  of  other  property,  $3,500; 
September  4,  1899,  cash  from  Campbell  from 
sale  of  land,  $302;  September  8,  1903,  cash 
from   Florence  Berkeley,  $1,408;   December 

8,  1903,  cash  from  Peringer,  $1,050.84;  a^- 
^regate  amount  of  interest  on  these  pay- 
ments from  date  of  each  thereof,  $11,414.80; 
total  amount  of  rents  collected,  $17,756.50, 
—total  credits,  $62,617.83.  It  will  be  ob- 
served, therefore,  from  the  statements, 
books,  etc.,  introduced  in  evidence,  that 
Wade,  as  trustee,  received  from  appellants 
and  for  respondents,  to  be  applied  in  the 
payment  of  the  instruments  secured  by  the 
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mortgages,  about  $1,200  more  than  sufficient 
for  the  cancelation  thereof. 

It  is  urged,  however,  that  the  item  of  $3,- 
500  was  a  loan  to  Wade  by  appellants,  and 
that  they  should  not  be  credited  with  this 
item ;  but  we  find  nothing  in  the  record  to 
justify  this  inference,  nor  is  there  anything 
in  the  statement  made  by  Berkeley  to  Hart- 
man,  testified  to,  when  considered  in  con- 
nection with  Berkeley's  explanation  thereof, 
to  justify  such  conclusion.  In  fact,  the  re- 
ceipt itself,  which  it  is  conceded  was  given 
for  the  money,  is  sufficient  to  rebut  counsel's 
theory;  it  being  as  follows: 

Pendleton,  Or^on,  Mch.  30,  1899. 
Received  from  the  Despain  estate  on  ac- 
count of  Wade  trustee  mortgage,  against  the 
estate  property,  thirty-five  hundred  dollars 
to  be  applied  on  notes  in  final  settlement — 
interest  in  accordance  with  terms  of  mort- 
gage. C.  B.  Wade,  Trustee. 

It  is  also  contended  that  the  $8,000  re- 
ceived from  the  sale  of  the  Grande  Ronde 
ranch  should  not  be  applied  on  respondents' 
claim.  This  again  overlooks  the  legal  effect 
of  the  agreement  by  which  Wade  was  made 
the  holder  of  the  legal  title  to  the  Teal  note 
and  mortgages,  which  were  not  to  be  deemed 
canceled  until  the  entire  amount  represent- 
ed therein  should  be  paid.  The  evidence  dis- 
closes that  this  land  was  sold  and  deeded 
to  Wade  by  the  Despains  for  the  considera- 
tion of  $8,000  over  and  above  the  mortgage 
liens  thereon,  under  an  express  agreement 
that  this  sum  should  be  applied  on  the  mort- 
gage indebtedness  held  by  him  against  them, 
and  that  the  deposit  books  of  the  Wade- 
Despain  trust  account  show  that  he  received 
this  money  from  them,  placing  it  to  the 
credit  of  this  fund.  This  transaction  was 
the  same  in  effect  as  if  the  Despains  had 
sold  the  farm,  subject  to  the  mortgage,  to 
any  other  person,  and  paid  the  $8,000  re- 
ceived therefor  to  Wade  on  the  mortgages, 
and  he,  in  place  of  paying  it  to  respondents 
under  his  trust,  had  loaned  it  to  the  pur- 
chaser, or  to  any  other  person  with  which 
either  to  cancel  the  lien  on  the  farm  sold 
or  for  any  other  purpose.  In  short,  the 
question  as  to  what  he  may  have  done  with 
this  or  any  other  fund  received  from  appel- 
lants for  application  on  the  mortgage  in- 
debtedness became,  under  the  record  herein, 
a  matter  for  adjustment  between  the  re- 
spondents and  Wade,  as  their  agent,  and 
could  not,  as  a  matter  of  law,  concern  ap- 
pellants. 

Under  any  construction  that  may  reason- 
ably be  applied  to  the  evidence,  as  well  as 
from  any  inference  that  may  logically  be  de- 
duced from  the  record,  it  appears  that  more 
than  sufficient  funds  have  been  paid  to  the 
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Esq.,  now  cashier  of  the  Exchange  National 
Bank  of  Pittsburg,  Pennsylvania,  J.  M. 
Brownson,  Esq.,  now  in  the  employment  of 
^Messrs.  Shoenberger,  Speir  and  Co.,  of 
Pittsburg,  Pennsylvania,  and  Anthony  J. 
Antello,  Esq.,  of  Philadelphia,  Pennsylvania, 
as  co-executors  of  this  my  last  will  and  tea-  i 
tament,  for  all  that  portion  of  my  estate, 
real  and  personal,  and  effects  and  interests 
in  the  states  of  Pennsylvania,  Ohio,  Ken- 
tucky and  Illinois,  and  of  any  property  that 
may  be  transferred  to  them  upon  the  close 
of  the  administration  of^  my  estate  in  the 
state  of  New  York  by  my  executors  herein- 
before appointed  by  me  for  that  state." 
The  entire  personal  estate  of  the  decedent 
remaining  after  the  provision  for  his  wife, 
togetlier  with  the  proceeds  of  his  real  estate, 
which  he  directed  his  Pennsylvania  execu- 
tors to  convert  into  money,  passed  into  their 
hands.  They  filed  nine  accounts  in  the 
court  below;  the  last  involving  nothing  but 
the  residuary  estate.  All  of  the  pecuniary 
legacies,  except  those  given  in  the  residuary 
clause,  were  paid  on  the  adjudications  of  the 
prior  accounts;  the  eighth  having  been  ad- 
judicated on  December  10,  1897.  At  that 
time  there  was  a  balance  of  $81,332.39,  and 
it  was  directed  to  be  held  for  a  further  ac- 
count. It  is  concluded  in  the  last  account, 
sliowing  a  fund  in  the  hands  of  the  account- 
ants of  $272,276.63,  out  of  'which  they  are 
directed 'to  pay  to  the  appellant  a  bequest  of 
$250,000. 

Though  the  bulk  of  the  personal  estate  of 
the  testator,  including  the  proceeds  of  the 
sale  of  the  real  estate,  passed  into  the  hands 
of  the  Pennsylvania  executors,  the  common- 
wealth made  no  claim  for  collateral-inherit- 
ance tax  on  the  legacies  heretofore  paid  by 
them,  amounting  to  $1,326,000.  In  October, 
1891,  a  collateral-inheritance  tax  of  $25,750 
was  paid  "as  per  compromise"  on  $515,000, 
the  appraised  value  of  testator's  real  estate 
situated  in  this  state,  and,  on  the  final  dis- 
tribution of  the  residuary  estate,  the  court 
below  deducted  $12,600,  or  5  per  cent,  from 
the  bequest  to  the  appellant,  holding  that, 
though  the  commonwealth  had  not  been  en- 
titled to  the  tax  of  $25,750  paid  on  the  real 
estate,  the  appellant's  legacy  of  $250,000 
was  liable  to  tax  under  Lewis's  Estate,  203 
Pa.  211,  52  Atl.  205,  and  deducted  the  same 
from  it.  to  the  relief  of  the  final  distributees 
of  the  residuary  estate.  The  single  question 
before  us  is  the  correctness  of  this  ruling. 
From  all  that  appears,  the  collateral-inher- 
itance tax  of  $25,760  may  have  been  paid 
upon  the  real  estate  of  the  testator,  which 
he  specifically  devised;  but,  assuming  it  to 
have  been  upon  that  sold  by  the  executors, 
tilt'  learned  judge  of  the  orphans'  court  cor- 
rectly held  that  the  commonwealth  was  not 
entitled  to  collateral-inheritance  tax  upon  it 
19L.R.A.(N.S.) 


(ColeiAan's  Estate,  169  Pa.  231,  28  Atl. 
137),  and,  this  being  so,  Lewis's  Estate  is 
not  authority  for  relieving  the  final  dis- 
tributees  at   the  expense  of  the  appellant. 

The  final  distributees  of  the  residuary  es- 
tate having  permitted  the  tax  of  $25,750  to 
be  paid  to  the  commonwealth,  they  cannot 
now  ask  that  $12,500  be  deducted  from  ap- 
pellant's legacy,  to  their  relief.  They  ought 
to  have  protected  themselves  at  the  proper 
time.  Even  if  the  tax  had  been  properly 
paid,  there  is  no  reason  why  appellant's  leg- 
acy should  bear  the  burden  of  nearly  half 
of  it,  instead  of  its  just  proportion,  as  one 
of  many  legacies  amounting  in  the  aggre- 
gate to  more  than  $1,500,000. 

The  liability  of  the  property  of  a  decedent 
to  collateral -inheritance  tax  is  to  be  deter- 
mined by  its  situs  at  the  time  of  his  death. 
The  words  of  our  collateral-inheritance  tax 
act  of  May  6,  1887  (P.  L.  79),  are:  "All 
estates,  real,  personal,  and  mixed,  of  every 
kind  whatsoever,  situated  within  this  state, 
whether  the  person  or  persons  dying  seised 
thereof  be  domiciled  within  or  out  of  this 
state,  and  all  such  estates  situated  in  an- 
other state,  territory,  or  country,  when  tlio 
person  or  persons  dying  seised  thereof  shall 
have  their  domicil  within  this  common 
wealth,  passing  from  any  person  who  may 
die  seised  or  possessed  of  such  estates,  eitliiT 
by  will,  or  under  the  intestate  laws  of  this 
state,  or  any  part  of  such  estate,  or  estate?*, 
or  interest  therein,  transferred  by  deeil, 
grant,  bargain,  or  sale,  made  or  intended  to 
take  effect  in  possession  or  enjoyment,  after 
the  death  of  the  grantor  or  bargainor, •to 
any  person  or  persons,  or  to  bodies  corjX)- 
rate  or  politic,  in  trust  or  otherwise,  other 
than  to  or  for  the  use  of  father,  mother, 
husband,  wife,  children,  and  lineal  descend- 
ants born  in  lawful  wedlock,  or  the  wife 
or  widow  of  the  son  of  the  person  dying 
seised  or  possessed  thereof,  shall  be  and  they 
are  hei-eby  made  subject  to  a  tax  of  $5  on 
every  $100  of  the  clear  value  of  such  estate 
or  estates."  The  situs  of  the  personal  prop- 
erty of  this  testator  at  the  time  of  his  death 
was  in  New  York,  for  it  was  all  actually 
"situated"  there,  except  the  proceeds  of  the 
real  estate  which  he  directed  to  be  converted 
into  money;  and  this  must  be  regarded  as 
part  of  his  personal  estate  situated  in  his 
domicil,  for  the  status  of  property  at  the 
instant  of  death  must  govern  the  question 
of  tax.  Re  Handley,  181  Pa.  339,  37  Atl. 
687.  At  the  instant  of  the  testator's  death, 
his  real  estate,  which  he  had  directed  to  be 
converted  into  money,  became,  by  operation 
of  law,  80  converted,  and  all  of  the  personal 
estate  belonging  to  him  was  therefore  either 
actually  or  by  legal  fiction  within  the  state 
of  New  Y'ork.  None  of  it  having  been  "sit- 
uated" here  at  the  time  of  his  death,   the 
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commonwealtli  had  no  claim  upon  it  for 
collateral-inheritance  tax.  The  domicil  of 
the  testator,  at  the  time  of  his  death,  was 
the  situs  of  his  personal  estate,  and  that 
situs,  and  not  what  he  directed  to  be  done 
with  his  estate,  is  the  sole  test  of  the  right 
of  this  sovereignty  to  tax  it.  The  state 
taxes,  and  can  tax,  only  what  is  within  it  at 
the  time  of  the  death  of  the  owner  of  it. 
Lewis's  Estate — not  a  convincing  authority 
— was  decided  upon  its  own  peculiar  facts, 
and  is  not  to  be  stretched,  as  it  manifestly 
was  by  the  court  below,  in  extending  it  to 
the  present  case.  The  actual  situs  of  the 
property  of  Harriet  E.  Lewis,  which  she  di- 
rected to  be  distributed  among  collateral 
legatees,  was  at  the  time  of  her  death,  and 
had  been  for  many  years  prior  thereto,  with- 
in this  state,  in  the  custody  and  control  of 
her  agents  here,  empowered  to  invest  and 
reinvest  it,  and  the  executor,  legatees,  and 
foreign  creditors  requested  that  there  should 
be  in  Luzerne  county,  through  its  orphans' 
court,  "a  complete  administration  and  dis- 
tribution of  the  whole  estate  comprehended 
in  the  account."  No  such  situation  is  pre- 
sented here,  and  there  is  not  even  the  anal- 
ogy which  the  learned  judge  below  seemed 
to  think  existed  of  ''the  l^atee  now  coming, 
by  counsel,  before  the  court  and  asking  for 
payment  in  full."  The  appellant  did  not 
even  appear  before  the  adjudicating  judge 
to  claim  the  legacy,  according  to  the  ap- 
pearances noted  by  him.  Its  first  appear- 
ance by  counsel,  so  far  as  can  be  gathered 
from  the  record,  was  before  the  court  in 
banc  on  exceptions  to  the  adjudication,  to 
resi<(t  the  attempt  of  the  appellees  to  have 
$12,500  deducted  from  its  legacy. 

The  decree  of  the  court  below  is  reversed, 
the  exceptions  to  the  adjudication  are  over- 
ruled, and  the  same  is  confirmed;  the  costs 
on  this  appeal  to  be  paid  by  the  appellees. 


PENXRYIiVANIA  SUPREME  COURT. 

RE  ESTATE  OF  WILLIAM  R.  LINE,  De- 
ceased. 


APPEAL  OF  LUTE  A.  LINE. 
(221   Pa.   374,   70  Atl.   791.) 

Wills  —  liRlNbrother  —  rights. 

1.  A  half-brother  takes  no  interest  in  tes- 
tator's real  estate  under  a  will  directing 
the  estate  to  be  divided  among  testator's 
heirs  according  to  the  intestate  laws,  where 
«>iich  laws  permit  persons  of  half  blood  to 
share  in  personalty  but  not  in  realty,  al- 
though the  will  refers  to  him  as  "my 
brother,"  and  a  codicil  gives  him  certain 
<«tock  in  addition  to  what  has  been  given 
him  as  heir  or  distributee  under  the  will. 
Same  ^  heirs  ^  meaning. 

2.  The  word  "heirs"  in  a  will  may  be 
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held  to  refer  to  those  who  should  partici- 
pate in  personalty  as  well  as  in  reulty, 
where  the  intention  was  to  dispose  ot  the 
whole  property;  and  an  interpretation 
which  would  exclude  them  from  sbariDg 
in  personalty  would  result  in  intestacy  as 
to  the  major  part  of  the  estate. 

(May  11,  1908.) 

APPEAL  by  exceptant  from  a  decree  of 
the  Orphans'  Court  for  Cuniberhmd 
County  dismissing  exceptions  to  the  report 
of  the  auditor  appointed  to  distribute  the 
fimd  in  the  hands  of  the  executors  of  Wil- 
liam R.  Line,  deceased,  which  refu?<od  to 
recognize  exceptant's  right  to  share  in  de- 
cedent's realty.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  M.  Blddle,  Jr.,  for  appellant: 

The  intention  of  a  testator,  expressed  in 
his  will,  and  fairly  drawn  from  it,  must 
govern  the  construction  of  it. 

Graham  v.  Graham,  J3  Clark  (Pa.)  216; 
Baker's  Appeal,  116  Pa.  593,  8  Atl.  (i.'iO; 
Ashbumer's  Estate,  159  Pa.  545,  28  Atl. 
361;  Wright  v.  Brotherton,  2  Rawie,   133; 


Note.  «-  Research  has  disclosed  no  other 
case  in  which  the  effect  of  a  reference  to  a 
brother  or  sister  of  the  half  blood  as  a 
"brother"  or  "sister,"  upon  the  right  to 
take  under  a  devise  or  bequest  to  "heirs" 
or  "next  of  kin,"  has  been  considered.  The 
question  is,  of  course,  purely  one  of  the 
testator's  intention;  and  instances  arc  not 
wanting  in  which  reference  to  a  person 
not  properly  belonging  in  a  class,  as  being 
a  member  of  that  class,  has  been  held  to 
entitle  him  to  take  under  a  subsequent  gift 
to  the  class.  See,  for  example,  the  case  of 
Hall  V.  Wiggirf,  67  N.  H.  89,  29  Atl.  671,  in 
which  the  testator,  after  making  provision 
for  his  wife,  went  on  to  provide  that  at 
her  decease  or  marriage  his  estate  should 
"descend  and  be  distributed  among  nearest 
relations  as  follows;"  thereupon  ^ving 
various  amounts  to  his  brothers  and  sisters, 
half-brothers  and  half-sisters,  and  to  a 
sister-in-law;  and  further  provided  that,  if 
the  estate*  should  amount  to  more  than  the 
legacies  given,  "the  surplus  shall  l)e  equal- 
ly divided  among  my  nearest  relations  .  .  . 
share  and  share  alike."  It  was  h(>ld  that 
the  will  plainly  expressed  an  intention  of 
the  testator  that  the  surplus  should  be  di- 
vided among  all  the  persons  to  whom  the 
legacies  were  given;  the  court  saying: 
"There  is  nothing  indicating  that  the  testa- 
tor used  the  words  'nearest  relations,'  in 
the  clause  disposing  of  the  surplus,  as  em- 
bracing different  persons  from  those  named 
by  him  as  nearest  relations  in  the  preeedinjj 
clause  in  making  the  bequests.  The  persons, 
there  intended  by  the  words  'nearest  rela- 
tions' are  specifically  named.  Having  des- 
ignated who  were  his  nearest  relations,  it 
is  not  to  be  assumed  that  the  testator  used 
the  phrase  with  a  different  intention  in  the 
next  clause  of  the  will." 
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The  learned  counsel  for  the  appellant  very 
properly  concedes  that  parol  evidence  was 
not  competent  to  explain  the  will  or  show 
the  intention  of  the  testator.  The  will  is 
sufficiently  definite,  and  speaks  for  itself. 
It  may  be,  as  claimed  by  the  appellant's 
counsel,  that  the  testator  intended  that  his 
half-brother  should  receive  the  share  of  a 
brother  of  the  whole  blood,  but  he  has  not 
so  clearly  manifested  such  intention  as  to 
warrant  the  court  in  declaring  it. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  is  affirmed. 


rXITED     STATES     CIRCUIT     COURT 
OF  APPEALS,   THIRD  CIRCUIT. 

UNITED  STATES  EXPRESS  COMPANY, 
Plff.  in  Err., 

V. 

KRAFT. 

(—  C.  C.  A.  — ,  161  Fed.  300.) 

Street  railway  —  collision  with  obstruc- 
tion —  negligence. 

That  a  person  chose  to  board  a  street 
car  after  it  was  in  motion,  and  was  there- 
fore on  the  running  board  looking  for  a 
seat  when  the  car  reached  an  obstruction 
near  the  track,  which  was  in  plain  view,  when 
he  might  have  boarded  the  car  before  it 
started  and  gained  a  seat  inside  the  car, 
or  might  have  stopped  the  car  and  gained 
one.  was  not  negligence  as  matter  of  law, 
so  as  to  preclude  his  holding  the  person  re- 
Fiponsible  for  the  obstruction  liable  for  the 
injury  resulting  from  collision  therewith; 
but  the  question  of  his  negligence  was  for 
the  jury. 

(May  13,  1908.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Penn- 
sylvania to  review  a  judgment  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 


Note.  —  As  to  duty  of  street  car  com- 
pany to  a  passenger  on  running  board,  see 
case  note  to  Gregory  v.  Elmira  Water, 
Light,  &  R.  Co.  18  L.R.A.(N.S.)    160. 

As  to  contributory  negligence  of  passen- 
ger in  riding  or  standing  on  running  board 
of  street  car,  see  case  notes  to  Burns  v. 
Johnstown  Pass.  R.  Co.  2  L.R.A.(N.S.)  1191, 
and  Harding  v.  Philadelphia  Rapid  Transit 
Co.  10  L.R.A.(N.S.)   362. 

Riding  on  platform  of  street  car  as  neg- 
ligence, see  case  note  to  Capital  Traction 
Co.  V.  Brown,  12  L.R.A.(N.S.)   831. 

Riding  on  platform  as  affecting  right  to 
recover  for  injury  through  accident  to  train 
or  car,  see  case  note  to  Miller  v.  Chicago. 

St.  P.  M.  &  O.  R.  Co.  17  L.R.A.(N.S.)   158. 1  a   place   of   danger."     And   he   added:    "It 
19L.R.A.(N.S.) 


Argued  before  Dallas,  Gray,  and  Buffing- 
ton,  Circuit  Judges. 

Mr.  J.  J.  Woodward  for  plaintiff  in 
error. 

Mr.  John  M.  Gorman  for  defendant  in 
error. 

Dallas,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  was  .an  action  by  the  defendant  in 
error,  hereinafter  called  the  plaintiff,  to  re- 
cover damages  for  personal  injuries  sus- 
tained by  him,  which  he  alleged  were  caused 
by  negligence  of  the  plaintiff  in  error,  here- 
inafter called  the  defendant;  and  the  latter 
concedes  that  "the  sole  question  before  this 
court  is  whether  the  plaintiff  was  guilty  of 
contributory  negligence  which  precluded  re- 
covery." 

During  the  afternoon  of  June  4,  1906,  the 
plaintiff  boarded  a  moving  street  car,  which 
had  just  left  the  beginning  of  its  route  at 
the  corner  of  Broad  and  South  Wyoming 
streets,  in  the  city  of  Hazleton.  It  was  an 
open  car,  with  cross  seats  and  a  running 
board  on  the  side.  It  was  somewhat  crowd- 
ed, but  the  plaintiff  believed  he  could  get 
a  seat  inside,  and  intended  and  attempted 
to  do  so,  although  he  was  still  wholly  or 
partly  on  the  running  board,  when,  after 
the  car  had  gone  about  127  feet,  a  point 
opposite  to  the  place  of  business  of  the  de- 
fendant was  reached.  There  one  of  its  ex- 
press wagons,  with  horse  attached,  was 
standing  between  the  track  and  the  curb, 
and  the  shaft  of  this  wagon  struck  the 
plaintiff,  threw  him  from  the  car,  and  seri- 
ously l(urt  him.  It  is  probable  that  the  pro- 
jection of  the  shaft  over  the  running  board 
of  the  car  resulted  from  some  immediate 
movement  of  the  horse;  but  whether  it  did 
or  did  not  is  unimportant,  for  in  either  case 
it  might  have  been  prevented  by  due  care 
in  placing  the  wagon  and  securing  the  horse, 
and  the  plaintiff  had  a  right  to  assume  that 
such  care  had  been  taken. 

The  learned  judge  dealt  with  the  subject, 
of  contributory  negligence  in  a  manner  quite 
as  favorable  to  the  defendant  as  it  had  any 
right  to  expect.  He  told  the  jury  that 
"everyone  is  called  upon  to  exercise  the  best 
judgment  he  can,  by  using  his  eyes  and  his 
senses,  to  keep  out  of  danger;"  and  this 
he  said  with  express  reference  to  the  claim 
of  the  defendant  that  "the  plaintiff  could 
see  the  obstruction  in  the  street  there,  that 
it  was  in  plain  view  when  he  was  getting 
on  the  car,  .  .  .  while  the  car  was  mov- 
ing, and  that  he  ought  to  have  noticed  it 
and  avoided  putting  himself  in  that  way  in. 


1908. 


UNITED  STATES  EXP.  CO.  v.  KRAFT. 


297 


this  accident  really  is  the  fault  of  the  plain- 
tiff, because  he  put  himself  in  a  place  of 
danger,  he  cannot  recover;  but,  if  he  ex- 
orcised the  care  that  anyone  would,  any 
fiorson  of  judgment, — all  the  care  that  could 
reasonably  be  expected  of  him, — and  the  de- 
fendant is  found  to  have  been  negligent,  then 
a  complete  case  would  be  made  out  here, 
which  would  entitle  him  to  a  verdict.*' 

And  this  statement,  in  substance,  was  re- 
iterated in  answering  the  points  submitted 
by  counsel,  as,  for  instance,  in  saying: 
"You  must  find  that  the  defendant  was  neg- 
ligent. If  you  at  the  same  time  find  that 
the  plaintiff  was  negligent,  also,  your  ver- 
dict would  be  for  the  defendant.  You  have 
got  to  find  both  those  points  in  favor  of  the 
plaintiff  before  he  is  entitled  to  your 
verdict." 

Thus  the  question  of  contributory  negli- 
ponoe  was  clearly  and  correctly  submitted 
to  the  jury,  and  we  cannot  assent  to  the 
proposition  that  the  court  erred  in  refusing 
to  decide  that,  upon  the  defendant's  hypoth- 
e<;is  of  fact,  negligence  per  se  on  the  part 
of  the  plaintiff  had  been  shown.  Assuming 
"that  the  plaintiff  chose  to  board  a  moving 
car  when  he  might  have  got  a  seat  before 
it  started,  or  have  stopped  the  car  and  got 
a  seat  after  it  had  started,  and  would  then 
have  been  safe,  and  the  obstacle  which 
struck  him  while  on  the  running  board  was 
in  plain  view,"  yet  it  was  for  the  jury  to 
«ay  whether  these  incidents,  taken  in  Con- 
ner lion  with  all  the  circumstances,  did  or 
did  not  constitute  negligence  in  fact.  They 
did  not  establish  its  existence  as  matter  of 
law.  It  is  true  that,  where  contributory 
negligence  of  either  class  is  so  conclusively 
proven  that  a  verdict  for  the  plaintiff,  if 
returned,  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  jury,  but 
may  direct  a  verdict  for  the  defendant.  But 
the  rule  generally  applicable,  and  which  was 
rightly  applied  to  this  case,  is  that,  as  the 
question  of  negligence  on  the  part  of  the 
defendant  is  one  of  fact  for  the  jury  to  de- 
termine, under  all  the  circumstances  of  the 
case  and  under  proper  instructions  from  the 
court,  so,  also,  is  the  question  of  whether 
there  was  negligence  on  the  part  of  the 
plaintiff,  which  was  the  proximate  cause  of 
the  injury.  Randall  v.  Baltimore  &  O.  R. 
Co.  109  U.  S.  482,  27  L.  ed.  1005,  3  Sup. 
Ct.  Rep.  322;  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408,  36  L.  ed.  485,  12  Sup.  Ct. 
Rep.  679;  Washington  &  G.  R.  Co.  v.  Har- 
mon (Washington  &  G.  R.  Co.  t.  Tobriner) 
147  U.  S.  571,  37  L.  ed.  284,  13  Sup.  Ct. 
Rep.  667. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 
19L.R.A.(N.S.) 


UTAH  SUPREME  COURT. 

STATE  OF  UTAH,  Respt., 

V. 

J.  E.  BAYER  et  al.,  Appts., 
(—  Utah,  —,  97  Pac.  129.) 

Comnterce  —  license  —  validity. 

1.  A  statute  forbidding,  without  license, 
the  canvassing  for  or  selling  by  sample  of 
goods  made  in  another  state,  after  they 
have  been  shipped  into  the  state  passing 
the  statute,  while  permitting  such  can- 
vassing for  domestic  goods,  violates  the  com- 
merce clause  of  the  Federal  Constitution. 
lilcense  ^  discrimination. 

2.  A  state  cannot  impose  a  tax  on  the 
right  to  sell  to  users  and  consumers  by  sam- 
ple goods  shipped  into  the  state,  and  per- 
mit sales  of  such  goods  to  merchants  and 
persons  not  users  and  consumers  without 
license. 

Commerce  —  license  —  canvassers. 

3.  The  state  may  make  the  license  ta\  on 
the  right  to  sell  certain  classes  of  goods  by 
sample  to  consumers  by  canvassing  from 
house  to  house  apply  to  goods  shipped  from 
foreign  states,  when  it  applies  equally  to 
those  of  domestic  origin. 

License  »  Inequality  —  validity. 

4.  A  state  statute  imposing  a  heavy  li- 
cense tax  upon  the  right  to  canvass  from 
house  to  house  for  a  certain  limited  num- 
ber of  articles  not  produced  or  manufac- 
tured within  the  state,  and  not  injurious  to 
health  or  morals,  for  the  apparent  purpose 
of  favoring  resident  merchants  with  estab- 
lished places  of  business,  violates  the  provi- 
sions of  the  Federal  Constitution  against 
abridging  the  privileges  or  immunities  of 
citizens  of  the  United  States,  and  denying 
equal  protection  of  the  laws. 

(August   14,   1908.) 


Case  Note.  ^  License  or  occupation  tax 
on  haxvkers  and  peddlers,  and  per- 
sons engaged  in  soliciting  orders  bff 
sample  or  otherwise,  as  a  violation 
of  the  commerce  clause. 

The  decision  in  State  v.  Bayer  that  a 
statute  requiring  a  license  to  be  obtained 
to  canvass  for  goods  not  of  domestic  manu- 
facture after  they  have  been  shipped  into 
the  state,  but  permitting  the  canvassing  for 
domestic  goods  without  a  license,  is  not  con- 
stitutional, while  in  conformity  with  the 
long-established  principle  that  any  discrim- 
ination against  goods  because  of  their  extra- 
state  origin  constitutes  a  burden  upon  in- 
terstate commerce,  appears  to  be  a  novel 
application  of  such  principle. 

Historically  viewed,  the  cases  bearing 
upon  the  question  stated  present  a  number 
of  series  of  decisions,  each  series  involving 
some  particular  feature  of  the  general  ques- 
tion, usually  culminating  in  a  pronounce- 
ment of  the  United  States  Supreme  Court, 
and  tailing  off  into  applications  of  the  Su- 
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VPPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Davis  County 
imposing  a  fine  upon  them  for  violating  the 
statute  requiring  a  license  of  persons  can- 
vasi^ing  for  certain  manufactured  articles. 
K<'ver5ied. 

The  facts  are  stated  in  the  opinion. 

;Messrs.  Arthur  C.  Liyon,  Van  Cott, 
Allison,  &  Riter,  and  J.  R.  Haas,  for 
api>ellants: 

A  state  statute  which  prohibits  by  its  ex- 
press terms  or  by  its  necessary  operation 
the  taking  of  orders  by  nonresidents  for  law- 
ful subjects  of  commerce  in  other  states,  or 
which  imposes  a  license  tax  upon  drummers 
or  agents  selling  goods  by  sample  or  other- 
wise, or  soliciting  trade,  or  taking  orders 
therefor,  is  a  regulation  of  commerce,  and 
is  unconstitutional  and  invalid. 

Kobbins  v.  Taxing  Dist.  120  U.  S.  489, 
30  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7 
Sup.   Ct.  Rep.   592;   Leloup  ▼.   Mobile,   127 


U.  S.  640,  32  L.  ed.  311,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct.  Rep.  1380;  Asher  ▼. 
Texas,  128  U.  S.  129,  32  L.  ed.  368,  2  Inter*. 
Com.  Rep.  241,  9  Sup.  Ct.  Rep.  1;  Corson 
V.  Maryland.  120  U.  S.  602,  30  L.  ed.  699, 
1  Inters.  Com.  Rep.  50,  7  Sup.  Ct.  Rep.  655  ; 
Brennan  v.  Titusville,  153  U.  S.  289.  38  Lr. 
od.  719,  4  Inters.  Com.  Rep.  658,  14  Sup. 
Ct.  Rep.  829;  Stoutenburgh  v.  Hennick,  129 
U.  S.  141,  32  L.  ed.  637,  9  Sup.  Ct.  Rep. 
256;  Caldwell  v.  North  Carolina,  187  U.  S. 
622,  47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229; 
Norfolk  &  W.  R.  Co.  v.  Sims,  191  U.  S.  441, 
48  L.  ed.  254,  24  Sup.  Ct.  Rep.  151;  Re 
White.  11  L.R.A.  184,  3  Inters.  Com.  Rep. 
531,  43  Fed.  913;  Re  Spain,  14  L.R.A.  97, 
3  Inters.  Com.  Rep.  738,  47  Fed.  208 ;  Ex 
parte  Loeb,  72  Fed.  657;  Re  Bergen,  115 
Fed.  339 ;  Julius  Kessler  &  Co.  v.  Perilloux, 
127  Fed.  1011;  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.  84  C.  C.  A.  167, 
156  Fed.  1 ;  Ex  parte  Massey,  49  Tex.  Crim. 


preme  Court  decision  in  various  cases,  where- 
by its  principle  becomes  thoroughly  incor- 
porated into  the  body  of  our  jurisprudence. 
The  decisions  herein  set  forth  are  arranged 
with  reference  to  the  various  points  that 
have  come  under  discussion,  rather  than 
with  reference  to  the  particular  occupation 
upon  which  it  was  sought  to  impose  a  li- 
cense or  tax;  and  decisions  which  have  so 
clearly  been  rendered  obsolete  that  their 
statement  herein  at  length  would  be  without 
present  value  will  be  merely  referred  to  in 
passing  for  the  purpose  of  characterizing 
them  as  such. 

Discrimination     against     manufactures     or 
products  of  other  states. 

The  view  that  a  state  may  constitutional- 
ly discriminate,  in  imposing  license  and  oc- 
cupation taxes,  in  favor  of  its  own  manu- 
factures or  products,  which  was  adopted  in 
Seymour  v.  State,  51  Ala.  62,  on  the  ground 
that  the  state  has  power  to  encourage  manu- 
factures within  its  own  borders,  failed  to 
meet  with  the  approval  of  the  United  States 
Supreme  Court. 

The  first  case  in  that  court  involving  the 
point  was  Ward  v.  Maryland,  12  Wall.  418, 
20  L.  ed.  449,  in  which  it  was  contended 
that  a  statute  prohibiting  the  sale,  within 
a  certain  di.strict  of  the  state,  of  goods  other 
than  agricultural  products  and  articles  man- 
ufactured in  the  state,  by  persons  not  resi- 
dents in  the  state,  without  first  obtaining 
a  license,  was  repugnant  to  the  commerce 
clause.  The  case,  however,  was  decided  upon 
the  ground  that  the  statute  was  repugnant 
to  the  constitutional  provision  that  the  citi- 
zens of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in 
the  several  states;  Mr.  Justice  Bradley  fil- 
ing a  separate  opinion  in  which  he  said  that 
he  thought  such  statute  violated  the  com- 
merce clause,  and  would  do  so  although  it 
imposed  upon  residents  the  same  burden  for 
selling  goods  by  sample  as  is  imposed  on 
19L.R.A.(N.S.) 


'  nonresidents,  and  therefore  dissented  from 
any  expression  in  the  opinion  of  the  court 
I  which  in  any  way  implies  that  such  a  bur- 
I  den,  whether  in  the  shape  of  a  tax  or  pen- 
I  alty,  if  made  equally  upon  residents  and 
I  nonresidents,  would  be  constitutional. 

The  question  was  squarely  met  and  dis- 
posed of  in  Wei  ton  v.  Missouri,  91  U.  S. 
275,  23  L.  ed.  347,  reversing  55  Mo.  288,  in 
which  it  was  held  that  a  statute  requiring 
the  payment  of  a  license  tax  by  persons  who 
deal  in  the  sale  of  goods,  wares,  and  mer- 
chandise which  are  not  the  growth,  product, 
or  manufacture  of  the  state,  by  going  from 
place  to  place  to  sell  the  same  in  the  state, 
and  requiring  no  such  license  tax  from  per- 
sons selling  in  a  similar  way  goods  which 
are  the  growth,  product,  or  manufacture  of 
the  state,  was  in  confiict  with  the  power 
vested  in  Congress  to  regulate  commerce. 

And  in  Webber  v.  Virginia,  103  U.  S.  344, 
26  L.  ed.  565,  reversing  33  Gratt.  898,  it  was 
held  that  a  statute  imposing  a  license  tax 
on  any  person  who  shall  sell,  or  ofl'er  for 
sale,  the  manufactured  articles  or  machines 
of  other  states  or  territories,  unless  he  is 
the  owner  thereof  and  taxed  as  a  merchant, 
or  take  orders  therefor,  on  commission  or 
otherwise;  and  declaring  that  all  persons 
other  than  resident  manufacturers  or  their 
agents,  selling  articles  manufactured  in  the 
state,  shall  pay  a  license  tax,  was  held  to 
amoimt  to  a  regulation  of  interstate  com- 
merce; the  court  saying:  "Here  there  is  a 
clear  discrimination  in  favor  of  home  manu- 
facturers, and  against  the  manufacturers  of 
other  states.  Sales  by  manufacturers  are 
chiefiy  effected  through  agents.  A  tax  upon 
their  agents  when  thus  engaged  is,  there- 
fore, a  tax  upon  them,  and,  if  this  is  made 
to  depend  upon  the  foreign  character  of  the 
articles,  that  is,  upon  their  having  been 
manufactured  without  the  state,  it  is  to 
that  extent  a  regulation  of  commerce  in  the 
articles  between  the  states.  It  matters  not 
whether  the  tax  be  laid  directly  upon  the 
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Rep.  60,  122  Am.  St.  Rep.  784,  92  S.  W. 
1086;  Clemeuts  v.  Casper,  4  Wyo.  494,  36 
Pac.  472;  State  ex  rel.  Selliger  v.  O'Con- 
nor, 5  N.  D.  629,  67  N.  W.  824:  Ex  parte 
Rosenblatt,  19  Nev.  439,  3  Am.  St.  Rep.  901, 
14  Pac.  298;  Ft.  Scott  v.  Pelton,  39  Kan. 
764,  18  Pac.  954;  Martin  v.  Rosedale,  130 
Ind.  109.  29  N.  E.  410;  Bloomington  t. 
Bourland.  137  111.  534,  3  Inters.  Com.  Rep. 
667,  31  Am.  St.  Rep.  382,  27  N.  E.  692; 
Wrought  Iron  Range  Co.  y.  Johnson,  84  Ga. 
754,  8  L.R.A.  273,  3  Inters.  Com.  Rep.  140, 
11  S.  E.  233;  Ex  parte  Murray,  93  Ala. 
78.  3  Inters.  Com.  Rep.  674,  8  So.  868. 

A  state  statute  is  unconstitutional  and 
invalid  which  expressly  gives  a  preference 
to  goods  manufactured  within  the  state,  or 
which  makes  a  discrimination  against  non- 
residents, or  against  goods  manufactured  or 
grown  outside  the  state. 

Ward  V.  Maryland,  12  Wall.  418,  20  L.  ed. 
449;   W'elton  v.  Missouri,  91  U.  S.  276,  23 


L.  ed.  347;  Guy  ▼.  Baltimore,  100  U.  S. 
434,  25  L.  ed.  743;  Webber  v.  Virginia,  103 
U.  S.  344,  26  L.  ed.  566;  Re  Watson.  15 
Fed.  511;  Re  Schechter,  4  Inters.  Com.  Rep. 
849,  63  Fed.  695 ;  Rodgers  v.  McCoy,  6  Dak. 
238,  44  N.  W.  990;  Stete  v.  Pratt,  59  Vt. 
690,  1  Inters.  Com.  Rep.  299,  9  Atl.  550; 
Vines  v.  State,  67  Ala.  73;  Sipe  v.  Murphy, 
49  Ohio  St.  536,  17  L.R.A.  184,  31  N.  E. 
884;  Ames  v.  People,  25  Colo.  508,  55  Pac. 
726;  Brooks  v.  Mangan,  86  Mich.  576.  24 
Am.  St.  Rep.  137,  49  N.  W.  633;  State  v. 
McGinnis,  37  Ark.  362;  Marshalltown  v. 
Blum,  58  Iowa,  184,  43  Am.  Rep.  116,  12 
N.  W.  266;  Com.  v.  Caldwell,  190  Mass. 
356,  112  Am.  St.  Rep.  334,  76  N.  E.  955, 
6  A.  &  E.  Ann.  Cas.  879;  State  v.  Furbush, 
72  Me.  493;  Com.  v.  Myer,  92  Va.  809.  31 
L.R.A.  379,  23  S.  E.  916;  Sayre  v.  Phillips, 
148  Pa.  482,  16  L.R.A.  49,  33  Am.  St.  Rep. 
842,  24  Atl.  76;  Re  Jarvis,  66  Kan.  329, 
71    Pac.    576;    Fecheimer   v.   Louisville,   84 


articles  sold  or  in  the  form  of  licenses  for 
their  sale.  If,  by  reason  of  their  foreign 
character,  the  state  can  impose  a  tax  upon 
them.,  or  upon  the  person  through  whom  the 
sales  are  effected,  the  amount  of  the  tax 
will  be  a  matter  resting  in  her  discretion. 
She  may  place  the  tax  at  so  high  a  figure 
as  to  exclude  the  introduction  of  the  foreign 
article,  and  prevent  competition  with  the 
home  product.  It  was  against  legislation 
of  this  discriminating  kind  that  the  framers 
of  the  Constitution  intended  to  guard,  when 
they  vested  in  Congress  the  power  to  regu- 
late commerce  among  the  several  states." 

In  Walling  v.  Michigan,  116  U.  S.  446,  29 
L.  ed.  691,  6  Sup.  Ct.  Rep.  454,  reversing 
53  Mich.  264,  18  N.  W.  807,  it  was  held 
that  a  state  law  imposing  a  specific  tax  on 
persons  engaged  in  the  business  of  selling 
liquors  at  wholesale,  or  of  soliciting  or  tak- 
ing orders  for  such  liquors  to  be  shipped 
into  the  state,  not  having  their  principal 
place  of  business  in  the  state,  without  im- 
posing a  like  tax  upon  persons  engaged  in 
the  like  business  in  reference  to  liquors 
manufactured  in  the  state,  was  unconstitu- 
tional as  discriminating  unfavorably  against 
the  citizens  and  products  of  other  states, 
and  therefore  being  a  regulation  of  com- 
merce. 

In  accordance  with  the  doctrine  enunci- 
ated in  the  foregoing  decisions,  the  following 
statutes  and  ordinances  have  been  held  un- 
constitutional as  violating  the  commerce 
clause : 

In  Re  Watson,  16  Fed.  611,  a  Vermont 
statute  requiring  peddlers  to  obtain  a  li- 
cense, and  providing  that  no  person  should 
be  deemed  a  peddler  by  reason  of  selling  ar- 
ticlcH  of  goods,  wares,  or  merchandise  which 
are  the  manufacture  of  the  state,  except 
plated  or  gilded  wares,  jewelry,  clocks,  and 
watches. 

In  Vines  v.  State,  67  Ala.  73,  a  statute 
requiring  licenses  for  certain  occupations  to 
be  obtained,  which,  by  its  terms,  did  not 
19L.R.A.(N.S.) 


apply  to  peddlers  of  any  articles  produced 
or  manufactured  in  the  state. 

In  State  v.  McGinnis,  37  Ark.  362,  a 
statute  requiring  peddlers  engaged  in  sell- 
ii>g  goods,  wares,  or  merchandise  other  than 
the  growth,  products,  or  manufactures  of 
the  state  to  obtain  a  license. 

In  Ex  parte  Thomas,  71  Cal.  204,  12  Pac. 
53,  an  ordinance  of  a  board  of  supeiTisors 
imposing  a  license  tax  upon  every  traveling 
merchant,  hawker,  or  peddler  who  vends 
goods,  wares,  or  merchandise  of  nny  kind 
other  than  manufactures  or  products  of  the 
state. 

In  Ames  v.  People,  25  Colo.  508,  65  Pac. 
725,  a  statute  requiring  peddlers  to  obtain 
a  license,  but  providing  that  such  statute 
should  not  extend  to  persons  who  sell  com- 
modities manufactured  or  raised  by  them- 
selves in  the  state. 

In  Rodgers  v.  McCoy,  6  Dak.  238,  44  N. 
W.  990,  a  statute  requiring  peddlers  of  mer- 
chandise not  manufactured  within  the  lim- 
its of  the  territory  to  pay  a  license  tax,  as 
tending  to  discriminate  in  the  sale  of  goods, 
wares,  and  merchandise  manufactured  in 
other  states  and  territories. 

In  Marshalltown  v.  Blum,  58  Iowa,  184, 
43  Am.  Rep.  116,  12  N.  W.  266,  an  ordinance 
requiring  a  license  to  be  obtained  by  any 
person  whose  business  it  is  to  sell  at  retail 
any  goods,  wares,  or  merchandise  among  or 
upon  the  public  streets  or  grounds,  or  from 
house  to  house,  but  exempting  from  its  op- 
eration persons  retailing  their  own  produc- 
tions or  goods  of  their  own  manufacture, 
if  they  reside  in  and  the  goods  are  manu- 
factured in  the  county. 

In  State  v.  Furbush,  72  Me.  493,  a  statute 
allowing  goods  manufactured  in  the  state 
to  be  peddled  free,  but  exacting  a  license 
fee  from  those  who  peddle  similar  goods 
which  are  manufactured  out  of  the  state. 

In  Com.  V.  Caldwell,  190  Mass.  355,  112 
Am.  St.  Rep.  334,  76  N.  E.  955,  6  A.  &  E. 
Ann.  Cas.  879,  a  statute  providing  for  the 
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Ky.  306,  2  S.  W.  65;  Ex  parte  Deeds,  75 
Ark.  1542,  87  S.  W.  1030;  Bacon  v.  Locke, 
42  Wash.  215,  83  Pac.  721,  7  A.  &  E.  Ann. 
Cas.  580;  Ex  parte  Thomas,  71  Cal.  204, 
12  Pac.  53;  Com.  v.Hana,  195  Mass.  2G2, 
11  L.R.A.(N.S.)  799,  122  Am.  St.  Rep.  261, 
81  N.  £.  149»  11  A.  &  E.  Ann.  Cas.  514; 
Clements  v.  Casper  and  Bloomington  v. 
Bourland,  supra ;  Chaddock  v.  Day,  75  Mich. 
527,   4   L.R.A.    809,   13   Am.    St.   Rep.   468, 

42  N.  W.  977;  Brennan  v.  Titusville  and 
Re  White,  supra;  Connolly  v.  Union  Sewer 
Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679,  22 
Sup.  Ct.  Rep.  431 ;  Gulf,  C.  &  S.  F.  R.  Co. 
▼.  Ellis,  166  U.  S.  160,  41  L.  ed.  666,  17 
Sup.  Ct.  i^ep.  255. 

The  statute  is  unconstitutional  and  Toid 
because  police-power  r^ulation  and  super- 
vision cannot  be  allowed  to  amount  to  pro- 
hibition of  the  sale  of  lawful  subjects  of 
interstate  commerce. 

Collins  V.  New  Hampshire,  171  U.  S.  30, 

43  L.  ed.  60,  18  Sup.  Ct.  Rep.  768;  Ex  parte 


Scott,  66  Fed.  45;  Re  McAllister,  51  Fed. 
282;  Re  Ware,  63  Fed.  783;  Stubbs  v.  Peo- 
ple, 40  Colo.  414,  11  L.R.A.(N.S.)  1071,  12^ 
Am.  St.  Rep.  1068,  90  Pac.  1114;  Re  Worth- 
en,  4  Inters.  Com.  Rep.  484,  58  Fed.  467. 

The  statute  deprives  citizens  of  their 
property  without  due  process  of  law  within 
the  meaning  of  the  14th  Amendment. 

Re  Quong  Woo,  13  Fed.  229;  Laundry^ 
License  Cases,  22  Fed.  701;  Philadelphia  v. 
Western  U.  Teleg.  Co.  40  Fed.  615 ;  La  Junta. 
V.  Heath,  38  Colo.  372,  88  Pac.  459;  Walsb 
V,  Denver,  11  Colo.  App.  623,  53  Pac.  458; 
Yick  Wo  V.  Hopkins,  118  U.  S.  .S56,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064. 

Messrs.  M.  A.  Breeden,  Attorney  Gen- 
eral, and  George  Halverson,  for  respond- 
ent: 

The  commerce  clause  of  the  Federal  Con- 
stitution does  not  prohibit  state  taxation 
when  the  goods  have  become  a  part  of  it» 
general  mass  of  property. 

Emert  v.  Missouri,  156  U.  S.  296,  39  L. 


licensing  of  peddlers,  discriminating  between 
agricultural  products  of  the  United  States 
and  agricultural  products  of  other  countries, 
in  reference  to  the  requirement  of  a  license 
to  peddle  them. 

In  Com.  V.  Simons,  15  Pa.  Co.  Ct.  550,  a 
statute  and  a  municipal  ordinance  passed 
thereunder,  forbidding  the  hawking  or  ped- 
dling, without  a  license,  of  any  fish,  fruit, 
or  vegetables  in  any  city  of  the  first  class, 
which  provided  that  nothing  contained  in 
the  act  should  prevent  any  citizen  of  the 
commonwealth  from  vending,  hawking,  or 
poddling  the  products  of  his  farm  or  garden. 

In  State  v.  Pratt,  59  Vt.  590,  1  Inters. 
Com.  Rep.  299,  9  Atl.  556,  a  statute  requir- 
ing a  person  going  from  town  to  town,  or 
from  place  to  place  in  the  same  town,  car- 
rying to  sell  or  exposing  for  sale,  goods 
wares,  or  merchandise,  the  growth  or  manu- 
facture of  a  foreign  country,  to  obtain  a  li- 
cense. 

In  Ex  parte  Rollins.  80  Va.  314,  a  statute 
imposing  a  privilege  tax  upon  any  person, 
other  than  a  licensed  merchant,  who  shall  re- 
ceive subscriptions  for,  or  shall  in  any  man- 
ner furnish,  newspapers,  books,  maps,  prints, 
pamphlets,  or  periodicals,  printed  or  pub- 
lished beyond  the  limits  of  the  state,  was 
held  unconstitutional  as  contravening  the 
commerce  clause,  because  discriminating  in 
favor  of  publishers  in  the  state,  and  in  ef- 
fect imposing  a  tax  on  publications  of  other 
states. 

In  Van  Buren  v.  Downing,  41  Wis.  122, 
a  statute  requiring  hawkers  and  peddlers  to 
obtain  a  license  was  held  unconstitutional 
as  discriminating  against  articles  manufac- 
tured in  other  states,  in  providing  that  noth- 
ing contained  in  it  should  be  so  construed 
as  to  prevent  any  manufacturer,  mechanic, 
or  nurseryman  having  a  legal  residence  in 
the  state  from  selling  his  own  works  or 
productions  manufactured  or  grown  in  the 
state,  in  any  manner,  without  a  license. 
19L.R.A.(N.S.) 


In  State  v.  Browning,  62  Mo.  591,  the  de- 
cision in  Welton  v;  Missouri,  91  V.  S.  275, 
23  L.  ed.  347,  as  to  the  invalidity  of  the 
Missouri  statute,  was  followed  without  dis- 
cussion as  a  binding  authority. 

On  the  other  hand,  statutes  imposing  li- 
cense and  occupation  taxes  of  the  sort  un- 
der discussion  have  been  held  in  a  number 
of  cases  to  be  free  from  any  discrimination 
obnoxious  to  the  commerce  clause. 

In  Howe  Mach.  Co.  v.  Gage,  100  U.  S.  676, 
25  L.  ed.  754,  affirming  9  Baxt.  518,  it  was 
held  that  a  state  tax  on  peddlers  of  sewing 
machines,  which  applied  alike  to  sewing  ma- 
chines manufactured  in  the  state  and  out 
of  it,  was  valid. 

In  Re  Rudolph,  6  Sawy.  295,  2  Fed.  65.  a 
statute  providing  that  every  traveling  mer- 
chant, agent,  drummer,  or  other  person,  sell- 
ing or  offering  for  sale  any  goods,  wares,  or 
merchandise  of  any  kind  to  be  delivered  at 
some  future  time,  or  carrying  samples,  and 
selling,  or  offering  to  sell,  merchandise  of 
any  kind  similar  to  such  samples,  delivered 
at  some  future  time,  should  obtain  a  li- 
cense, was  held  not  to  be  an  unlawful  regu- 
lation of  commerce,  there  being  no  discrim- 
ination against  the  goods  of  other  states  in 
favor  of  the  products  of  the  state  enacting 
the  statute. 

In  Ex  parte  Hanson,  28  Fed.  127,  an  ordi- 
nance requiring  drummers  and  commercial 
travelers  to  pay  a  license  tax,  which  on  its 
face  made  no  discrimination  between  the 
products  of  the  state  and  those  of  any  other 
state  or  county,  but  required  a  license  from 
all  persons  engaged  in  the  business  of  going 
about  from  place  to  place  within  the  city 
soliciting  the  purchase  of  goods,  witliout 
any  reference  to  the  place  of  their  produc- 
tion or  manufacture,  was  held  not  to  be  a 
regulation  of  interstate  commerce,  although 
it  may  have  had  the  effect  to  impose  a  tax 
upon  the  products  of  other  states,  or  be- 
^  cause  nonresident  concerns  were  more  likely 
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ed.  430.  fi  Inters.  Com.  Rep.  68,  16  Sup.  Ct. 
Rep.  3«7:  State  v.  Elmert,  103  Mo.  241,  11 
L.R.A.  219.  3  Inters.  Com.  Rep.  527,  23  Am. 
St.  Rep.  874.  15  S.  W.  81;  Howe  Mach.  Co. 
V.  Gage.  100  U.  S.  676,  25  L.  ed.  754;  Kelirer 
T.  Stewart,  197  U.  S.  60,  49  L.  ed.  663,  2^ 
Sup.  Ct.  Rep.  403:  Norfolk  &  W.  R.  Co.  v. 
Sims.  191  U.  S.  441,  48  L.  ed.  254,  24  Sup. 
( t.  Rep.  151;  Territory  v.  Russell  (N.  M.) 
S<;  Pac.  551;  Re  Pringle,  67  Kan.  364,  72 
Pao.  864:  Re  Abel,  10  Idaho,  288,  77  Pac. 
621 ;  Re  Kinyon,  9  Idaho,  642,  75  Pac.  268, 
2  A.  Ar  E.  Ann.  Cas.  699:  South  Bend  v. 
Martin.  142  Ind.  31,  29  L.R.A.  631,  41  N.  E. 
315;   Com.  v.  Ober,   12  Cush.  493. 

The  tax  levied  is  upon  an  occupation, 
under  the  taxing  power  of  the  state. 

Ogden  City  v.  Crossman,  17  Utah,  66,  53 
Pac.  985 :  Salt  Lake  City  v.  Christensen  Co. 
(Utah)  17  L.R.A.(N.S.)  808,  95  Pac.  523; 
McCray  v.  United  States,  196  U.  S.  27,  47 
L.  ed.  78,  24  Sup.  Ct.  Rep.  769,  1  A.  &  E. 


Ann.  Cas.  561;  25  Cyc.  Law  &  Proc.  p.  604; 
St.  Louis  V.  Sternberg,  69  Mo.  289. 

Straup,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  involves  the  validity  and  con- 
sti-uction  of  §§  1710x  and  1710x1  of  title 
61,  Comp.  Laws  1907,  which  are  as  follows: 

"No  person,  firm,  or  corporation,  as  prin- 
cipal or  agent,  shall  peddle  out,  hawk,  or, 
after  shi^ent  to  this  state,  canvass,  by  go- 
ing from  house  to  house  or  from  place  to 
place,  and  sell  or  offer  for  sale,  by  sample 
to  users  or  consumers,  clocks,  agricultural 
implements,  tools  or  machinery,  stoves  or 
ranges,  wagons,  buggies,  carriages,  surreys, 
or  other  simil|Lr  vehicles,  washing  machines, 
chums,  pictures,  enlarged  pictures,  or  pic- 
ture frames,  lightning  rods,  spectacles,  jewel- 
ry, sewing  machines,  books  or  musical  in- 
struments, within  this  state,  without  pre- 
viously obtaining  a  license  therefor,  as  here- 
in provided. 


to  make   their   sales   in  that  manner   than 
were  residents. 

In  American  Harrow  Co.  v.  Shaffer,  5 
Inters.  Com.  Rep.  336,  68  Fed.  750,  a  Vir- 
ginia statute  imposing  a  license  tax  upon 
a  person  who  sells,  or  offers  for  sale,  manu- 
faetured  implements  or  machines  by  retail, 
unless  he  is  the  owner  thereof  and  duly 
licensed  as  a  merchant,  or  takes  orders  there- 
for on  commission  or  otherwise,  was  held 
not  to  create  a  regulation  of  interstate  com- 
merce,— distinguishing  Webber  v.  Vir«,'inia, 
103  U.  S.  344,  26  L.  ed.  565,  upon  the 
ground  that  the  statute  therein  involved 
^xed  the  license  tax  for  the  sale,  by  an 
np«*nt,  of  manufactured  articles  of  other 
states  or  territories  at  a  rate  different  from 
that  fixed  for  the  sale  of  articles  manufac- 
tured in  the  state. 

In  Carrollton  v.  Bazzette,  159  III.  284,  31 
L.R.A.  522,  42  N.  £.  837,  it  was  held  that  an 
ordinance  prohibiting  the  business  of  itin- 
erant merchants  to  be  carried  on  without  a 
license  is  not  invalid  as  a  regulation  of  in- 
terstate commerce  as  applied  to  one  who 
purchases  bankrupt  stocks  wherever  he  can 
obtain  them  at  the  best  advantage,  and 
s<imetimes  buys  them  in  other  states,  when 
it  makes  no  discrimination  between  mer- 
chants whose  goods  arc  imported  into  the 
state  and  those  whose  goods  are  manufac- 
tured or  purchased  in  the  state,  and  does  not 
impose  any  burden  on  sales  in  original 
packages  brought  into  the  state. 

In  Territory  v.  Russell  (N.  M,)  86  Pac. 
551,  a  statute  forbidding,  under  penalty,  the 
sale,  by  persons  engaged  in  itinerant  trade, 
by  sample,  or  otherwise,  at  retail  to  indi- 
vidual purchasers  who  were  not  d(!alers  in 
the  articles  sold,  of  all  articles  except  maps, 
books,  newspapers,  fuel,  fruits,  and  domestic 
machinery,  unless  the  persons  so  selling 
shall  obtain  a  peddler's  license;  but  which 
made  no  distinction  between  articles  pro- 
duced in  the  territory  and  those  produced 
1I)L.R.A.(N.S.) 


elsewhere, — was  held  not  to  violate  the  com- 
merce clause  of  the  Federal  Constitution. 

In  State  v.  Long,  95  N.  C.  582,  69  Am. 
Rep.  263,  a  statute  imposing  a  license  tax 
on  drummers  was  held  not  to  conflict  with 
the  Federal  Constitution,  although  dealers 
paying  a  drummer's  tax  were  allowed  a  re- 
bate of  that  amount  on  their  purchase  tax ; 
such  a  provision  for  a  rebate  neither  in 
form  nor  in  practical  operation  amounting 
to  a  discrimination  against  merchants  re- 
siding out  of  the  state  and  sending  their 
traveling  agents  into  the  state. 

In  Wrought  Iron  Range  Co.  v.  Carver,  118 
N.  C.  328,  24  S.  E.  352,  a  privilege  tax 
imposed  on  peddlers  was  held  to  be  consti- 
tutional with  respect  to  the  agent  of  a  for- 
eign corporation,  where  the  statute  made  no 
discrimination  in  favor  of  citizens  of  the 
state. 

Validity  as  an  exercise  of  the  police  power. 

While  the  validity  of  the  various  statutes 
and  ordinances  as  an  exercise  of  the  police 
power  is  an  element  present  in  nearly  every 
decision  upon  the  general  question  here  un- 
der consideration,  the  following  cases  tend 
especially  to  show  the  extent  to  which  the 
police  power  may  be  relied  upon  to  sustain 
the  requirement  of  a  license;  but,  for  in- 
stances in  which  the  police  power  has  been 
held  not  to  warrant  statutory  requirements, 
reference  must  be  made  to  the  other  cases 
throughout  this  note. 

So  far  as  a  general  rule  may  be  stated, 
it  is  that  a  statute  requiring  a  license  to  be 
obtained  by  persons  engaged  in  itinerant 
trade,  where  performing  the  legitimate  of- 
fice of  a  police  regulation,  will  be  valid, 
though  it  may  incidentally  affect  interstate 
commerce. 

In  State  v.  Wheelock,  96  Iowa,  577.  30 

L.R.A.  429,  68  Am.  St.  Rep.  442,  64  N.  W. 

'  020,  it  was  held  that  a  reasonable  license  fee 
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*'No  person,  firm,  or  corporation,  as  prin- 
cipal or  agent,  shall  engage  in  or  conduct, 
as  an  itinerant  vender,  peddler,  hawker,  or 
traveling  merchant,  the  business  of  peddling, 
selling,  or  bartering,  or,  after  shipment  to 
this  state,  canvassing  or  selling  by  sample, 
clocks,  agricultural  implements,  tools  or  ma- 
chinery, stoves  or  ranges,  wagons,  buggies, 
carriages,  surreys,  or  other  similar  vehicles, 
washing  machines,  or  chums,  pictures,  en- 
larged pictures,  or  picture  frames,  sewing 
machines,  books,  lightning  rods,  spectacles, 
jewelry,  or  musical  instruments,  within  this 
state,  without  previously  obtaining  a  license 
therefor,  as  herein  provided." 

In  the  complaint  filed  against  the  appel- 
lants it  is  alleged  that  they^,  "after  ship- 
ment into  the  state  of  Utah  of  certain  bug- 


gies and  carriages,  did  then  and  there  un- 
lawfully and  wilfully  engage  in  and  conduct, 
as  itinerant  venders,  peddlers,  hawkers,  and 
traveling  merchants,  the  business  of  ped- 
dling, selling,  bartering,  canvassing,  and  sell- 
ing the  same,  by  sample,  without  previously 
obtaining  a  license  therefor."  The  cause 
was  submitted  to  the  court  on  an  agreed 
statement'  of  facts,  which,  in  substance,  is : 
That  the  Spaulding  Manufacturing  Compa- 
ny, a  copartnership,  is  engaged  in  the  busi- 
ness of  manufacturing  wagons  and  carriages 
at  Grinnell,  in  the  state  of  Iowa.  That  all 
the  members  of  the  copartnership  are  citi- 
zens and  residents  of  that  state.  The  appel- 
lants Bayer  and  Bacon  are  residents  and 
citizens  of  Iowa,  and  appellants  Stayner  and 
Eckhart  are  citizens  and  residents  of  Utah. 


charged  upon  itinerant  venders  of  drugs  or 
articles  intended  for  the  treatment  of  dis- 
eases who  publicly  profess  to  cure  or  treat 
disease  is  not  an  unconstitutional  interfer- 
ence with  interstate  commerce,  although  the 
medicines  sold  are  in  original  packages 
brought  from  another  state ;  but  that  the  re- 
quirement of  such  a  license  is  a  reasonable 
exercise  of  the  police  power. 

In  West  V.  Mt.  Sterling,  23  Ky.  L.  Rep. 
1670,  65  S.  W.  120,  it  was  held  that  a  mu- 
nicipal ordinance  imposing  upon  peddlers 
and  itinerant  retailers  of  goods  a  license 
tax  of  $15  per  day  was  not  an  unconstitu- 
tional interference  with  interstate  commerce, 
being  essentially  a  police  regulation. 

In  Com.  V.  Newhall,  164  Mass.  338,  41  N. 
E.  647,  a  statute  requiring  itinerant  ven- 
ders to  obtain  a  license  was  held  constitu- 
tional, even  as  applied  to  persons  in  the  em- 
ploy of  a  foreign  company  and  engaged  in 
the  sale  of  imported  goods  in  the  original 
packages,  where  purporting  to  be  passed  un- 
der the  poUce  power  of  the  commonwealth, 
for  the  purpose  of  preventing  and  punishing 
fraud  in  sales  by  itinerant  venders;  and  an 
examination  of  the  statutes  showed  that 
such  was  its  real  design,  and  that  the  pro- 
visions for  state  and  local  licenses  are  mere- 
ly incidental  means  of  compensating  the 
state  and  the  localities  in  which  the  itiner- 
ant venders  ply  their  business,  for  the  ex- 
penses of  necessary  state  and  local  super- 
vision. 

In  State  v.  Smithson,  106  Mo.  149,  17  S. 
W.  221,  it  was  held  that  a  statute  requiring 
persons  dealing  in  the  selling  of  patents  and 
patent  rights,  patent  or  other  medicines, 
lightning  rods,  goods,  wares,  or  merchan- 
dise, except  books,  charts,  maps,  and  sta- 
tionery, by  going  from  place  to  place,  to  sell 
the  same,  to  take  out  a  license,  was  open 
to  no  constitutional  objections. 

In  Kolb  V.  Boonton,  64  N.  J.  L.  163,  44 
Atl.  873,  a  town  ordinance  requiring  hawk- 
ers, peddlers,  and  itinerant  venders  of  mer- 
chandise to  obtain  a  license  was  held  valid, 
even  though  incidentally  affecting  interstate 
commerce. 

In  Wynne  v.  Wright,  18  N.  C.  (1  Dev.  & 
B.  L. )  19,  it  was  held  that  a  license  tax 
10L.R.A.(X.S.) 


imposed  on  peddlers  of  jewelry  was  not  un- 
constitutional, although  it  may  have  been 
imported  from  another  state. 

In  Com.  V.  Gardner,  133  Pa.  284,  7  L.R.A. 
666,  19  Am.  St.  Rep.  646,  19  Atl.  550,  it 
was  held  that  a  state  statute  prohibiting 
the  sale  of  goods  by  hawkers  or  peddlers  is 
not  void  as  a  regulation  of  commerce,  where 
there  is  no  discrimination  against  nonresi- 
dents, or  goods  from  out  of  the  state. 

In  Com.  V.  Dunham,  191  Pa.  73,  43  Atl. 
84,  it  was  held  that  the  act  of  April  17. 
1846  (P.  L.  364),  relating  to  hawking  and 
peddling,  being  a  proper' exercise  of  the  po- 
lice power,  was  not  unconstitutional  as  in- 
terfering with  intel^tate  commerce. 

In  Morrill  v.  State,  38  Wis.  428,  20  Am. 
Rep.  12,  a  statute  making  it  a  penal  of- 
fense for  any  person  to  travel  from  place  to 
place  for  the  purpose  of  carrying  to  sell,  or 
exposing  to  sale,  any  goods,  wares,  and  mer- 
chandise, unless  such  a  person  has  a  license 
as  a  hawker  and  peddler,  was  held  to  be  a 
mere  police  regulation,  and  not  a  regulation 
of  commerce,  as  it  does  not  restrict  non- 
residents from  selling  their  wares  in  the 
state  at  fixed  places  of  business.  The  case 
was,  however,  reversed  in  154  U.  S.  626, 
Appx.  23  L.  ed.  1009,  14  Sup.  Ct.  Rep.  1206, 
upon  the  authority  of  Welton  v.  Missouri, 
91  U.  S.  276,  23  L.  ed.  347,  on  account  of 
a  provision  of  the  statute  that  nothing  con- 
tained in  it  should  be  so  construed  as  to 
prevent  any  manufacturer,  mechanic,  or 
nurseryman,  having  a  legal  residence  in  the 
state,  from  selling  his  works  or  productions 
manufactured  or  grown  in  the  state,  in  any 
manner,  without  a  license. 

But  in  Sayre  v.  Phillips,  148  Pa.  482,  16 
L.R.A.  49,  33  Am.  St.  Rep.  842,  24  Atl.  76, 
it  was  held  that  a  borough  ordinance  which 
discriminates  against  nonresidents  by  pro- 
hibiting all  persons  from  peddling  or  sell- 
ing goods  from  house  to  house  without  a 
license,  which  is  fixed  at  so  high  a  figure 
that  it  amounts  to  prohibition,  but  which 
excepts  residents  gf  the  borough  from  its 
provisions,  is  not  within  the  police  power, 
and  is  void. 

As  to  limit  of  amount  of  license  fee  which 
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That  the  appellants  were  employed  by  the 
Spaulding  Manufacturing  Company  as  sales- 
men. "That  said  defendants,  while  so  em- 
ployed as  salesmen  by  said  company  and  in 
the  dischar^  of  their  duty,  after  shipment 
into  this  state  of  a  car  load  of  carriages 
and  buggies,  engaged  in  the  pursuit  or  busi- 
ness of  canvassing  and  selling  by  sample 
and  otherwise  certain  buggies  or  carriages 
to  people  residing  in  the  county  of  Davis 
and  state  of  Utah.  That  said  defendants 
canvassed  the  towns  of  Farmington  and  Cen- 
terville,  in  said  county,  with  samples,  and 
exhibited  on  or  about  November  15,  1907, 
samples  of  buggies  and  carriages  to  Charles 
0.  Rollings^  and  sold  to  him  a  certain  car- 
riage, and  agreed  to  deliver  a  carriage  sim- 
ilar in  all  respects  to  the  sample  thus  ex- 


hibited to  the  said  purchaser  within  thirty 
days  thereafter,  and  thereafter,  within  such  « 
stipulated  time,  did  deliver  a  carnage  sim- 
ilar to  the  sample  aforesaid,  and  during  the 
times  mentioned  in  said  complaint  the  proce- 
dure aforesaid  was  repeated.  That  said  de- 
fendants during  the  times  mentioned  in  said 
complaint,  and  in  said  Davis  county,  trailed 
vehicles  through  said  Davis  county,  in  some 
instances  selling  and  thereupon  delivering 
such  trailed  vehicles,  and  in  some  instances 
said  trailed  vehicles  were  sold  and  there  was 
taken  in  exchange  other  vehicles,  which  were 
trailed  for  a  distance  and  then  again  sold, 
all  of  the  aforesaid  matters  occurring  in  said 
Davis  county  and  during  the  times  nn^n- 
tioned  in  said  complaint.  '  That  said  vehi- 
cles   so   sold    to   the   said    purchasers   were 


may  be  imposed,  see  note  to  State  ex  rel. 
Toi  V.  French,  30  L.R.A.  416. 

Validity  as  an  exercise  of  the  taxing  power. 

It  may  likewise  be  stated,  in  connection 
with  this  point,  that  cases  involving  it  may 
be  found  throughout  the  note,  those  here 
sejjregated  being  only  those  in  which  special 
prominence  was  given  to  it. 

In  Ex  parte  Robinson,  12  Nev.  263,  28 
Am.  Rep.  794,  a  statute  imposing  a  tax 
upon  drummers  and  traveling  merchants 
who  go  from  place  to  place  soliciting  or- 
ders was  held  to  be  a  revenue  law,  and  not 
in  contravention  of  the  commerce  clause,  the 
provisions  of  the  act  being  general  in  their 
character  and  applying  as  well  to  citizens 
of  the  state  as  to  citizens  of  other  states, 
and  to  the  fruits  and  agricultural  products  of 
other  states  as  well  as  of  the  state  enacting 
the  statute;  the  court  saying:  "To  pro- 
nounce such  a  law  unconstitutional  because 
it  might  in  some  imaginable  manner  affect 
the  operation  of  commerce  would  be  to  sur- 
render the  principle  that  a  state  has  the 
right,  for  its  support,  to  impose  a  tax  upon 
citizens  who  are  conducting  business  within 
it3  jurisdiction."  In  view  of  later  decisions 
of  the  United  States  Supreme  Court,  this 
case  appears  to  be  of  doubtful  authority. 

In  Speer  v.  Com.  23  Gratt.  935,  14  Am. 
Rep.  164,  it  was  held  that  a  statute  requir- 
ing persons  to  obtain  a  license  in  order  to 
sell,  or  offer  to  sell,  by  sample,  being  purely 
a  revenue  law,  and  not  designed  to  regulate 
commerce,  was  not  in  conflict  with  the  com- 
merce clause  of  the  Federal  Constitution. 
The  comment  made  upon  the  foregoing  case 
is  also  here  applicable. 

But  in  Com.  ex  rel.  Overfield  v.  Walker, 
14  Pa.  Co.  Ct.  586,  it  was  held  that  a  bor- 
ough license  tax  imposed  for  revenue  pur- 
poses only,  upon  hawkers  and  peddlers, 
could  not  constitutionally  be  applied  to  one 
making  sales  for  a  firm  in  another  state, 
whose  business  was  not  of  such  a  character 
as  to  be  subject  to  police  regulation.  It 
does  not  appear  from  the  report  of  the  case 
whether  the  sales  were  of  goods  to  be  im- 
ported into  the  state,  but,  unless  such  was 
19L.R.A.(N.8.) 


the  fact,  the  court  would  appear  to  have 
misconceived  the  case  of  Brennan  v.  Titus- 
ville,  163  U.  S.  289,  38  L.  ed.  719,  upon 
which  the  decision  purports  to  be  based. 

Interstate  character  of  transaction  generally. 

By  far  the  greater  number  of  decisions 
upon  the  subject  annotated  turn  upon  the 
point  whether  the  transaction  to  which  the 
statute  or  ordinance  is  sought  to  be  applied 
is  within  the  protection  of  the  commerce 
clause.  These  decisions  are  herein  grouped, 
so  far  as  possible,  with  reference  to  the  na- 
ture of  the  transaction  in  question. 

In  Sears  v.  Warren  County,  36  Ind.  267, 
10  Am.  Rep.  62,  it  was  held  that  a  statute 
requiring  traveling  merchants  and  peddlers 
not  residents  of  the  state  to  obtain  a  license 
to  vend  foreign  merchandise  was  not  repug- 
nant to  the  commerce  clause,  upon  the 
ground  that  it  related  .to  internal  and  do- 
mestic rather  than  interstate  commerce. 
But  this  view  seems  now  to  have  been  dis- 
carded. See  cases  under  title,  "Discriinina- 
tion  against  manufactures  or  products  of 
other  states,"  supra. 

In  Re  Lipschitz,  14  N.  D.  622,  95  N.  W. 
157,  it  was  held  that  a  statute  providing 
that  "it  shall  be  unlawful  for  any  person  to 
travel  from  place  to  place  in  any  county  of 
this  state  for  the  purpose  of  carrying  to 
sell,  or  exposing  or  offering  to  sell,'  barter, 
or  exchange  any  goods,  wares,  merchandise, 
or  any  other  property  whatever,  without 
first  obtaining  a  license  therefor,"  was  not 
open  to  objection  as  placing  a  tax  or  bur- 
den upon  interstate  commerce;  but  that  it 
relates  entirely  to  commerce  within  the 
state.  The  difference  between  this  act,  which 
does  not  include  persons  soliciting  sales  of 
goods  by  sample  for  future  delivery,  and  the 
act  held  unconstitutional  in  State  ex  rel. 
Selliger  v.  O'Connor,  5  N,  D.  629,  67  N.  W. 
824,  was  pointed  out. 

In  Com.  V.  Ober,  12  Cush.  493,  it  was 
held  that  a  statute  requiring  "every  hawker, 
peddler,  or  petty  chapman,  or  other  person, 
going  from  town  to  town,  or  from  place  to 
place,  or  from  dwelling  house  to  dwelling 
house,  in  the  same  town,  either  on  foot,  or 
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manufactured  by  said  company  at  its  fac- 
tory in  Grinnell,  state  o^  Iowa,  with  the 
exceptions  aforesaid,  and  the  vehicles  so  sold 
and  delivered  belonged  to  and  were  the  prop- 
erty of  said  company,  and  were  sold  for  and 
on  its  behalf,  and  the  said  vehicles  so  man- 
ufactured in  Grinnell,  Iowa,  were  sent  from 
there  to  Davis  county,  Utah,  for  the  purpose 
of  being  sold,  and  for  no  other  purpose. 
That  such  vehicles  were  not  out  of  the  pos- 
session of  said  company  or  its  agents  from 
the  time  of  their  receipt  within  the  state 
of  I'tah  until  the  same  were  sold  and  de- 
li verod  as  aforesaid."  Upon  such  facts,  the 
defendants  were  found  guilty  and  adjudged 
to  pay  a  fine. 

On  appeal  they  urge  that  the  enactment 
contravenes  §  8*,  art.  1,  U.  S.  Const,  relating 


to  the  power  of  Congress  to  regulate  com- 
merce among  the  several  states,  §  2,  art.  4, 
providing  that  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states, 
and  §  1  of  the  14th  Amendment,  providing 
that  no  state  shall  make  or  enforce  any  law 
which  abridges  the  privileges  or  immunities 
of  citizens  of  the  United  States,  nor  deny 
to  any  person  within  its  jurisdiction  tlie 
equal  protection  of  the  laws,  and  §  24,  art. 
1  of  the  state  Constitution,  which  provides 
that  all  laws  of  a  general  nature  shall  be 
uniform  in  operation.  It  is,  of  course,  con- 
ceded that,  if  the  statute  gives  a  preference 
to  property  manufactured  or  produced  with- 
in the  state,  or  makes  a  discriminaticm 
against    nonresidents    or    against    property 


with  one  or  more  horses,  or  otherwise  carry- 
ing for  sale  or  exposing  to  sale,  any  goods," 
to  obtain  a  license,  was  not  unconstitutional, 
iK'ing  applicable  wholly  to  internal  com- 
merce. 

See  also,  in  this  connection,  Carrollton  v. 
Bftzzette,  169  111.  284,  31  L.R.A.  522,  42  N. 
E.  837,  supra,  under  the  heading  "Discrim- 
ination against  manufactures  or  products 
of  other  states;"  and  also  cases  under  the 
specific  heads  following. 

Solicitation  of  orders,  by  sample  or  other- 
wise, as  interstate  commerce. 

Although  there  are  earlier  cases  in  which 
statutes  providing  for  an  occupation  tax 
upon  persons  engaged  in  soliciting  orders 
for  goods  to  be  delivered  at  a  future  time 
were  held  to  be  constitutional  as  applied 
to  persons  engaged  in  obtaining  orders  for 
goods  to  be  shipped  from  another  state  (Ex 
parte  Thornton,  4  Hughes,  220,  12  Fed.  538 : 
Territory  v.  Earns  worth,  6  Mont.  303,  5 
Pac.  869),  it  is  now  thoroughly  settled  that 
a  statute  or  ordinance  which  is  not  indu- 
bitably an  exercise  of  the  police  power,  and 
which  in  its  operation  imposes  a  burden 
upon  the  negotiation  of  sales  of  goods  to  be 
imported  from  another  state,  is  obnoxious  to 
the  commerce  clause. 

To  this  general  rule  there  is  an  exception, 
created  by  the  Wilson  act,  in  the  case  of 
intoxicating  liquors.  See  Delamater  v. 
South  Dakota,  205  U.  S.  93,  51  L.  ed.  724, 
27  Sup.  Ct.  Rep.  447,  10  A.  &  E.  Ann.  Cas. 
733,  infra. 

It  is  held  to  make  no  difference  in  the  in- 
terstate character  of  the  sale,  that  the  goods 
are  delivered  through  an  agent  or  shipped 
in  bulk  to  him  for  delivery,  where  the  trans- 
action to  which  the  statute  or  ordinance  re- 
lates is  in  fact  between  a  vendor  in  one 
stjite  and  a  purchaser  in  another. 

In  Robbins  v.  Taxing  Dist.  120  U.  S.  489. 
30  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  592,  reversing  13  Lea,  303,  it  was 
held  that  a  statute  imposing  a  privilege  tax 
upon  all  drummers  and  all  persons  not  hav- 
ing a  regular  licensed  house  of  business  in 
the  taxing  district,  offering  for  sale,  or  sell- 
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ing,  goods,  wares,  or  merchandise  therein, 
by  sample,  was  unconstitutional,  the  nego- 
tiation of  sales  of  goods  which  are  in  an- 
other state,  for  the  purpose  of  introducing 
them  into  the  state  in  which  the  negotiation 
is  made,  being  interstate  commerce,  and  not 
subject  to  state  taxation,  even  though  there 
is  no  discrimination  between  it  and  domestic 
commerce. 

In  Asher  v.  Texas,  128  U.  S.  129,  32  L.  ed. 
368,  2  Inters.  Com.  Rep.  241,  9  Sup.  Ct. 
Rep.  1,  reversing  23  Tex.  App.  662,  50  Am. 
Rep.  783,  5  S.  W.  91,  it  was  held  that  the 
law  of  Texas  requiring  every  commercial 
traveler  or  drummer,  salesman  or  solicitor 
of  trade,  by  sample  or  otherwise,  to  obtain  a 
license  and  to  pay  a  tax  therefor,  was,  when 
applied  to  citizens  of  other  stated  solicitin*; 
trade  in  Texas,  void  as  contravening  the 
commerce  clause. 

In  Stoutenburgh  v.  Hennick,  129  U.  S. 
141,  32  L.  ed.  637,  9  Sup.  Ct.  Rep.  256,  af- 
firming 5  Mackey,  489,  a  statute  imposing 
a  license  on  persons  whose  business  it  is,  as 
agents,  to  offer  for  sale  goods,  wares,  and 
merchandise  by  sample,  catalogue,  or  other- 
wise, was  held  to  constitute  a  regulation  of 
interstate  commerce  so  far  as  applicable  to 
persons  soliciting  the  sale  of  goods  on  be- 
half of  individuals  or  firms  doing  business 
outside  the  District  of  Columbia. 

In  Brennan  v.  Titusville,  153  U.  S.  289, 
38  L.  ed.  719,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct.  Rep.  829,  reversing  143  Pa.  642.  14 
L.R.A.  100,  3  Inters.  Com.  Rep.  735,  24  Am. 
St.  Rep.  580.  22  Atl.  893,  an  ordinance 
requiring  a  license  to  be  obtained  by 
all  persons  canvassing  or  soliciting,  with- 
in the  city,  orders  for  goods,  books, 
paintings,  wares,  or  merchandise  of  any 
kind,  or  persons  delivering  such  articles  un- 
der orders  so  obtained  or  solicited;  but  pro- 
viding that  it  should  not  apply  to  persons 
selling  by  sample  to  manufacturers  or  li- 
censed merchants  or  dealers  residing  and  do- 
ing business  in  the  city, — was  held  to  be 
clearly  not  a  mere  police  regulation,  simply 
inconveniencing  one  engaged  in  interstate 
commerce,  and  so  only  indirectly  affecting 
the  business,  but  a  direct  charge  and  burden 
upon  that  business.    The  court  said:     "It  is 
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manufactured  or  produced  without  the  state, 
or  otherwise  interferes  with  interstate  com- 
merce, it  is  unconstitutional.  It  is  well  es- 
tablished that  a  tax  upon  the  seller  of  goods 
is  a  tax  upon  the  goods  themselves.  It  is 
also  well  settled  that  state  laws  laying  oc- 
cupation, buaineas,  and  privilege  taxes  con- 
travene the  Federal  Constitution  in  so  far 
as  they  impose  a  tax  on  persons  engaged  in 
taking  orders  for  goods  by  sample  or  other- 
wise to  be  filled  from  stocks  not  within  the 
state  at  the  time  the  sales  are  made.  It  is 
equally  well  settled  that,  where  the  goods 
are  shipped  into  the  state  and  stored  in 
advance  of  the  sales,  and  the  orders  taken 
are  filled  therefrom,  the  business  is  not  in- 
terstate but  local  commerce;  and  therefore 
the  business  of  agents  soliciting  orders  for 


such  goods  is  not  protected  by  the  provisions 
of  the  Federal  Constitution  where  the  agents 
are  in  possession  of  the  goods  at  the  time 
the  sales  are  made,  and  not  only  .solicit  the 
orders,  but  complete  the  sales  by  delivering 
at  one  and  the  same  time.  In  notes  to  the 
case  of  Re  Kinyon,  reported  in  2  A.  &  E. 
Ann.  Cas.  pages  701-703,  may.  be  found  a 
citation  and  collection  of  nearly  all  the  cases 
bearing  upon  the  question.  To  what  extent 
these  statements  need  modification  or  are 
applicable,  when  the  goods  offered  for  sale 
in  such  manner  are  in  original  packages  in 
which  they  were  imported,  need  not  now  be 
considered. 

The  act  in  question  makes  it  unlawful, 
without  first  obtaining  a  license,  to  peddle 
or  hawk  the  goods  enumerated  in  the  stat- 


true,  in  the  present  case,  the  tax  is  imposed 
only  for  selling  to  persons  otlier  than  manu- 
facturers and  licensed  merchants;  but,  if 
the  state  can  tax  for  the  privilege  of  selling 
to  one  class,  it  can  for  selling  to  another, 
or  to  all.  In  either  case  it  is  a  restriction 
on  the  right  to  sell,  and  a  burden  on  lawful 
commerce  between  the  citizens  of  two  states. 
It  is  as  much  a  burden  upon  commerce  to 
tax  for  the  privilege  of  selling  to  a  minister 
as  it  is  for  that  of  selling  to  a  merchant.  It 
is  true,  also,  that  the  tax  imposed  is  for 
selling  in  a  particular  manner,  but  a  regu- 
lation as  to  the  manner  of  sale,  whether  by 
sample  or  not,  whether  by  exhibiting  sam- 
ples at  a  store  or  at  a  dwelling  house,  is 
surely  a  regulation  of  commerce.  It  must 
be  borne  in  mind  that  the  goods  which  the 
defendant  was  engaged  in  selling,  to  wit, 
pictures  and  picture  frames,  are  open  to 
no  condemnation,  and  are  unchallenged  sub- 
jects of  commerce.  There  is  no  charge  of 
Hf'aling  in  obscene  or  indecent  pictures,  or 
tiiat  the  pictures,  or  the  frames,  were  in 
any  manner  dangerous  to  the  health,  morals, 
or  general  welfare  of  the  community.  It 
must  also  be  borne  in  mind  that  the  ordi- 
nance is  not  one  designed  to  protect  from 
imposition  and  wrong  either  minors,  habit- 
ual drunkards,  or  persons  under  any  other 
affliction  or  disability.  There  is  no  dis- 
crimination except  between  manufacturers 
and  licensed  merchants  on  the  one  hand, 
and  the  rest  of  the  community  on  the  other, 
and,  unless  it  be  a  matter  of  just  police 
cegulation  to  tax  for  the  privilege  of  selling 
to  manufacturers  and  merchants,  it  cannot 
be  to  tax  for  the  privilege  of  selling  to  the 
rest  of  the  community.  The  same  observa- 
tion may  also  be  made  in  respect  to  the 
places  and  manner  in  which  the  sales  were 
charged  to  have  been  made.  It  is  as  much 
within  the  scope  of  the  police  power  to  re- 
strain parties  from  going  to  a  store  or  man- 
ufactory as  from  going  to  a  dwelling  house 
for  the  purposes  of  making  a  sale.  We  do 
not  mean  to  say  that  none  of  these  matters 
to  which  we  have  referred  are  within  the 
reach  of  the  police  power;  but  simply  that 
the  conditions  on  the  one  side  are  no  more 
<within  its  reach  than  those  on  the  other,  so 
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that  if,  under  the  excuse  of  an  exercise  of 
the  police  power,  this  ordinance  can  be  sus- 
tained, and  sales  in  the  manner  therein 
named  be  restricted,  by  an  equally  legitimate 
exercise  of  that  power,  almost  any  sale  could 
be  prevented." 

In  Ex  parte  Stockton,  33  Fed.  95,  a  Texas 
statute -requiring  every  commercial  traveler 
soliciting  trade  by  sample  or  otherwise  to 
pay  an  annual  occupation  tax  was  held  to 
be  an  unconstitutional  interference  with  in- 
terstate commerce  as  applied  to  the  citizens 
of  another  state  having  no  goods  in  the 
state,  but  selling  by  sample. 

In  Re  Kimmel,  3  Inters.  Com.  Rep.  114, 
41  Fed.  775,  a  municipal  ordinance  requir- 
ing all  persons  engaged  in  going  from  house 
to  house  and  selling,  or  taking  orders  for, 
any  merchandise  not  of  their  own  manu- 
facture, to  take  out  a  license,  was  held  to 
be  repugnant  to  the  commerce  clause,  as 
applied  to  an  agent  engaged  in  selling  goods 
to  be  shipped  into  the  state  from  another 
state. 

In  Re  Houston,  14  L.R.A.  719,  47  Fed.  539, 
it  was  said  that  the  mere  solicitation  of  or- 
ders to  be  filled  from  another  state  is  with- 
in the  protection  of  the  commerce  clause  of 
the  Federal  Constitution. 

In  Re  Flinn,  57  Fed.  496,  it  was  said  that, 
if  a  state  statute  was  susceptible  of  con- 
struction as  authorizing  legal  process  to  be 
issued  for  the  collection  of  a  penalty  for 
the  nonpayment  of  taxes  on  sales  by  sample 
of  goods  not  then  within  the  state,  then  the 
act  was  a  regulation  of  interstate  commerce. 

In  Re  Mitchell,  4  Inters.  Com.  Rep.  767, 
62  Fed.  576,  a  Wisconsin  statute  imposing 
a  license  tax  upon  persons  traveling  from 
place  to  place  for  the  sale  of  goods,  "at  re- 
tail or  to  consumers,"  by  sample  or  other- 
wise, was  held  unlawfully  to  interfere  with 
interstate  commerce  when  attempted  to  be 
enforced  against  agents  soliciting  orders  by 
sample,  for  goods,  on  behalf  of  a  resident 
of  another  s&te  and  to  be  delivered  thei:e- 
from,  and  which  were  legitimate  and  proper 
articles  of  commerce. 

In  Ex  parte  Hough,  5  Inters.  Com.  Rep. 
327,  69  Fed.  330,  a  North  Carolina  statute 
imposing  a  license  tax  upon  every  person, 
20 
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ute,  or  to  engage  in  or  conduct  as  an  itin- 
erant vender,  peddler,  hawker,  or  traveling 
merchant  the  business  of  peddling,  selling, 
or  bartering  any  such  goods.  This  part  of 
the  act  applies  to  all  persons,  regardless  of 
their  residence,  and  to  all  of  the  enumerated 
articles,  whether  manufactured  or  produced 
within  or  without  the  state.  To  this  extent 
the  act  does  not  appear  to  make  any  dis- 
crimination adversely  to  persons  or  property 
of  other  states,  and  does  not,  for  that  rea- 
son, affect  or  interfere  with  interstate  com- 
merce. The  act  further  provides  that,  after 
shipment  to  this  state,  it  shall  be  unlawful, 
without  first  obtaining  a  license,  to  canvass 
by  going  from  house  to  house  or  from  place 
to  place,  and  sell  or  offer  for  sale  by  sample 
to  users  or  consumers  any  of  the  enumer- 


ated articles,  or  to  engage  in  or  conduct, 
after  shipment  to  this  state,  the  business 
of  canvassing  or  selling  by  sample  any  such 
goods.  That  is  to  say,  after  any  of  the 
enumerated  articles  are  shipped  into  the 
state,  it  shall  not  be  lawful,  without  first 
obtaining  a  license,  to  canvass  or  sell  by 
sample  any  of  them,  though  they  have  not 
yet  been  mingled  with,  nor  become  a  part 
of,  the  common  mass  of  property  within  the 
state,  nor  otherwise  lost  their  character  as 
articles  of  interstate  commerce.  The  mere 
fact  that  they  may* have  been  shipped  into- 
the  state  is  not  alone  conclusive  that  they 
have  lost  such  character,  for,  as  said  by  Mr- 
Justice  Field  in  the  case  of  Welton  v.  Mis- 
souri, 91  U.  S.  276,  23  L.  ed.  347:  **Thc 
commercial  power  continues  until  the  corn- 


company,  or  manufacturer  who  shall  engage 
in  the  business  of  selling  pianos  or  organs 
by  sample,  list,  or  otherwise,  in  the  state, 
was  held  unconstitutional  as  a  regulation 
of  interstate  commerce,  as  applied  to  the 
selling  by  sample  for  a  manufacturer  and 
dealer  located  in  another  state. 

In  Hofschulte  v.  Doe,  78  Fed.  436,  it  was 
said  that  a  municipal  ordinance  imposing  a 
license  tax  upon  every  person,  firm,  or  cor- 
poration who  solicits  orders  for  and  sells 
to  the  inhabitants  of  the  town,  at  retail, 
any  books,  goods,  wajes,  or  merchandise  to 
be  delivered  by  [to?]  those  who  may  pur- 
chase from  said  person,  firm,  or  corpora- 
tion, at  a  time  subsequent  to  the  taking  of 
said  order,  was  invalid  as  being  in  contra- 
vention of  the  commerce  clause. 

In  Re  Tinsman,  95  Fed.  648,  a  municipal 
ordinance  requiring  persons  engaged  in  the 
hawking,  peddling,  itinerant  vending,  or  so- 
liciting the  sale  or  purchase  of  books,  maps, 
or  pictures,  to  take  out  a  license  and  pay  a 
tax,  was  held  unconstitutional  when  en- 
forced against  a  person  or  firm  soliciting 
orders  for  a  manufacturer  of  goods  in  an- 
other state,  being  an  exercise,  not  of  the 
police  power,  but  of  the  taxing  power. 

In  Cottam  v.  Oregon  City,  98  Fed.  670, 
it  was  said  that  a  municipal  ordinance  re- 
quiring all  persons  selling  goods,  or  solicit- 
ing the  sale  of  goods,  to  pay  a  license  tax 
therefor,  so  far  as  it  applies  to  persons 
soliciting  the  sale  of  goods  in  behalf  of 
those  doing  business  in  another  state,  is  a 
regulation  of  interstate  commerce  and  void; 
but  that  such  ordinance  is  not  void  if  the 
solicitor  carries  his  goods  with  him  and 
thereby  becomes  a  peddler,  and  so  comes 
within  reach  of  the  general  or  police  power 
of  the  state. 

In  Ex  parte  Green,  114  Fed.  959,  a  mu- 
nicipal ordinance  imposing  a  license  tax  on 
"each  itinerant  person  or  peddler  traveling 
from  residence  to  residence  soliciting  orders 
for,  or  selling  directly  or  indirectly,  goods, 
wares,  or  merchandise  to  the  consumer," 
was  held  unconstitutional  where  applied  to 
one  engaged  in  soliciting-  orders  on  behalf 
of  a  principal  in  another  state,  who,  after 
accepting  them,  shipped  from  such  other 
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state  merchandise  direct  to  the  purchaser, 
the  ordinance  not  being  one  which  involves 
the  mere  exercise  of  the  police  power  for 
the  protection  of  the  morals  or  health  of 
the  community,  but  a  direct  tax  upon  in- 
terstate commerce  itself. 

In  State  v.  Agee,  83  Ala.  110,  2  Inters. 
Com.  Rep.  21,  3  So.  856,  a  statute  imposing- 
a  license  tax  on  itinerant  peddlers  of  fruit 
trees,  vines,  shrubs,  etc.,  was  held,  aa  ap- 
plied to  one  selling  by  sample  goods  on 
behalf  of  an  employer  in  another  state,  to 
be  unconstitutional  as  interfering  with  in- 
terstate commerce. 

In  State  ex  rel.  Sellinger  v.  O'Connor.  5- 
N.  D.  629,  67  N.  W.  824,  a  sUtute  pro- 
viding: "It  shall  be  unlawful  for  any  per- 
son to  travel  from  place  to  place  in  any 
county  within  this  state  for  the  purpose  of 
carrying  to  sell  or  exposing  or  offering  for 
sale,  barter,  or  exchange  at  retail,  any 
goods,  wares,*  merchandise,  notions,  or  other 
articles  of  trade  whatsoever,  except  as  here- 
inafter provided,  whether  by  sample  or 
otherwise,  and  whether  such  goods,  wares, 
merchandise,  notions  or  other  articles  of 
trade  whatsoever  are  delivered  at  the  time 
of  sale,  or  to  be  delivered  at  some  future 
time,  unless  such  person  shall  have  first 
obtained  a  license  as  a  peddler  as  herein- 
after provided," — was  held  to  be,  so  far  as 
it  assumes  to  tax  those  who  sell  by  sample 
goods  to  be  shipped  in  from  another  state 
and  thereafter  delivered,  an  unlawful  in- 
terference with  the  exclusive  authority  of 
Congress  to  regulate  interstate  commerce; 
and  the  unconstitutional  portion  of  the  act 
was  held  to  be  so  inseparably  interwoven 
with  its  other  provisions  as  to  render  it 
wholly  inoperative. 

In  State  v.  Rankin,  11  S.  D.  144,  76  N. 
W.  299,  a  statute  imposing  a  license  tax 
upon  each  peddler  or  solicitor  taking  or- 
ders for  groceries,  cloth,  hardware,  or  other 
mercantile  establishments  was  held  to  be 
unconstitutional  as  applied  to  persons  so- 
liciting orders  for  a  concern  in  another 
state,  as  imposing  a  burden  upon  interstate 
commerce. 

In  Wrought  Iron  Range  Co.  v.  Johnson,. 
84  Oa.   754,  8  L.RJI.   273,  3  Inters.   Com. 
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moditv  has  ceased  to  b€  the  subject  of  dis- 
criminating legislation  by  reason  of  its  for- 
eign character.  That  power  protects  it,  even 
after  it  has  entered  the  state,  from  any 
burdens  imposed  by  reason  of  its  foreign 
origin.''  The  effect  of  the  legislation  is  to 
forbid,  without  license,  the  canvassing  or 
selling  by  sample  any  of  the  goods  specified 
in  the  statute  and  which  have  been  shipped 
into  this  state,  and  permits,  without  license, 
canvassing  and  selling  in  such  manner  the 
same  kind  of  goods  manufactured  or  pro- 
duced within  the  state.  "A  law,"  says  Mr. 
Justice  Swayne,  in  the  case  of  Howe  Mach. 
Co.  V.  Gage,  100  U.  S.  67q,  25  L.  ed.  754, 
*Svhich  requires  a  license  to  be  taken  out 
by  peddlers  who  sell  articles  not  produced 
in  the  state,  and  requires  no  such  license 


with  respect  to  those  who  sell  in  the  same 
way  articles  which  are  produced  in  the  state, 
is  in  conflict  with  the  power  of  Congress  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states,**  That  portion  of 
the  act  which  requires  a  license  to  canvass 
or  sell  by  sample  goods  shipped  into  the 
state,  and  permits,  without  a  license,  the 
canvassing  or  selling  in  such  manner  goods 
not  shipped  into  the  state,  violates  the  com- 
merce clause  of  the  Federal  Constitution, 
and  is  therefore  void.  Such  a  conclusion 
was  also  reached  by  the  supreme  court  of 
Washington  in  the  case  of  Bacon  v.  Locke, 
42  Wash.  215,  83  Pac.  721,  7  A.  &  E.  Ann. 
Cas.  589,  upon  a  similar  statute. 

This  portion  of  the  statute  is  further  an 
illegal   regulation  of  commerce,  in  that  it 


Rep.  146,  11  S.  E.  233,  it  was  held  that  one 
going  from  place  to  place  with  a  sample 
stove,  soliciting  orders  therefor,  which  were 
filled  by  shipment  from  another  state,  was 
protected  by  the  commerce  clause  of  the 
Federal  Constitution  against  a  state  statute 
requiring  a  license  to  peddle. 

In  accordance  with  the  foregoing  decision, 
it  was  held  in  McClelland  v.  Marietta,  96 
Ga.  749,  22  S.  E.  329,  that  a  city  ordinance 
requiring  a  license  to  be  obtained  by  per- 
sons soliciting  orders  within  the  corporate 
limits  was  unconstitutional  as  applied  to 
a  solicitor  of  orders  on  behalf  of  a  nonresi- 
dent corporation,  which  were  filled  from  the 
home  office. 

In  Re  Kinyon,  9  Idaho,  642,  75  Pac.  268, 

2  A.  &  E.  Ann.  Cas.  699,  it  was  held  that 
a  statute  providing  for  the  licensing  of  ped- 
dlers, hawkers,  and  solicitors  taking  orders 
for  goods  is  unconstitutional  and  an  un- 
warranted interference  with  interstate  com- 
merce in  so  far  as  it  attempts  to  impose 
such  a  burden  upon  the  authorized  solicit- 
ors and  agents  of  citizens  of  other  states 
trying  to  introduce  and  sell  their  goods  in 
the  state;  but  that  a  distinction  might  be 
made  where  the  goods  or  property,  at  the 
time  of  the  sale,  are  within  the  state  and 
under  the  control  of  the  agent  or  solicitor. 

In  Bloomington  t.  Bourland,  137  111.  534, 

3  Inters.  Com.  Rep.  667,  13  Am.  St.  Rep. 
382,  27  N.  E.  602,  a  municipal  charter  au- 
thorizing, and  an  ordinance  imposing,  a  li- 
cense tiuc  upon  hawkers,  peddlers,  and  can- 
vassers, was  held,  so  far  as  operative  upon 
persons  soliciting  orders  for  goods  for  a 
principal  in  another  state,  to  violate  the 
interstate  commerce  clause. 

In  Martin  ▼.  Rosedale,  130  Ind.  109,  29 
N.  E.  410,  an  ordinance  making  it  unlawful 
for  any  traveling  peddler  to  ply  his  avoca- 
tion within  the  corporate  limits  of  the  town 
without  first  procuring  a  license  was  held, 
when  applied  to  merchandise  not  in  the 
state,  owned  by  citizens  of  another  state  and 
sold  in  the  state  by  sample,  to  be  an  inter- 
ference with  interstate  commerce. 

In  Simmons  Hardware  Co.  v.  McGuire. 
39  La.  Ann.  848,  2  So.  692,  it  was  held  that 
a  statute  requiring  that  "all  traveling 
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agents  offering  any  species  of  merchandise 
in  this  state  for  sale,  or  selling  the  same  by 
sample,  or  otherwise,  shall  pay  ...  a 
license  of  $50,*'  was  repugnant  to  the  com- 
merce clause,  the  negotiation  of  sales  of 
goods  which  are  in  another  state  being  in- 
terstate commerce. 

In  People  v.  Bunker,  128  Mich.  160,  87  N. 
W.  90,  a  municipal  ordinance  imposing  a 
license  fee  on  persons  going  about  from 
place  to  place  carrying  with  them  any  goods, 
wares,  supplies,  or  property,  or  samples  of 
the  same,  and  selling  or  offering  for  sale 
the  same,  either  by  sample  or  otherwise, 
was  held  to  be  an  unconstitutional  inter- 
ference with  interstate  commerce  as  ap- 
plied to  one  soliciting  orders  for  goods  to 
be  shipped  into  the  state  by  a  nonresident 
manufacturer. 

In  Ex  parte  Rosenblatt,  19  Nev.  439,  3- 
Am.  St.  Rep.  901,  14  Pac.  298,  a  statute 
providing  for  the  licensing  of  traveling  mer- 
chants, and  merchants  doing  business 
through  soliciting  agents  commonly  known 
as  drummers,  was  held  unconstitutional,  for 
repugnancy  to  the  commerce  clause,  as  ap- 
plied to  one  engaged  in  soliciting  orders  for 
goods  to  be  delivered  at  a  future  time,  from 
another  state,  by  his  principals,  residents 
of  that  state. 

In  State  v.  Bracco,  103  N.  C-  349.  9  S.  E. 
404,  a  statute  requiring  drummers  to  ob- 
tain a  license  was  held  unconstitutional,  in 
so  far  as  it  applies  to  nonresident  drum- 
mers and  all  persons  nonresident  selling 
goods,  wares,  and  merchandise  by  whole- 
sale, or  by  sample  in  the  state. 

In  Port  Clinton  v.  Shafer,  5  Pa.  Dist.  R. 
583,  it  was  held  that  an  ordinance  requir- 
ing all  peddlers  and  persons  canvassing 
from  house  to  house  for  the  purpose  of  sell- 
ing goods,  to  take  out  a  license,  was  not 
rendered  unobjectionable,  as  not  imposing 
a  restraint  on  interstate  commerce,  by  the 
proviso  that  the  ordinance  should  not  be  ap- 
plicable to  persons  soliciting  orders  for  the- 
manufacture  of  goods  manufactured  beyond 
the  boundaries  of  the  state;  the  proviso  not 
being  wide  enough  in  its  scope  to  include 
all  articles  of  interstate  commerce.  ' 

In  Talbutt  v.  State,  39  Tex.  Crim.  Rep. 
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not  even  injurious  to  health  or  morals  of 
the  community — and  required  an  annual  fee 
or  tax  of  $500  to  be  paid  to  peddle  any  of 
them,  while  the  business  of  peddling  and 
hawking  of  all  other  goods  and  articles,  in- 
cluding those  which  are  injurious  to  health 
and  morals,  and  which  affect  the  security 
of  the  lives,  limbs,  and  comfort  of  the  peo- 
ple, may  be  carried  on  with  perfect  freedom 
and  without  license.'  That  is  to  say,  under 
the  act  one  may  peddle  shotguns  and  bowie 
knives,  dynamite,  and  gunpowder,  celery 
compound  and  cocaine,  tobacco  and  opium, 
and  many  other  things  (whether  harmful  or 
harmless)  without  license  and  with  impuni- 
ty; but  to  peddle  the  Holy  Bible  or  any 
other  book,  wagons,  buggies,  stoves,  sewing 
machines,  and  a  few  other  articles  enumer- 


ated in  the  statute  an  annual  fee  or  tax 
of  $500  is  exacted.  Now,  it  is  apparent  that, 
under  the  pretense  of  exercising  a  police 
power,  or  of  adopting  a  revenue  measure, 
the  legislature  passed  the  act  for  the  mere 
benefit  of  local  and  domestic  dealers.  Of 
a  similar  act  passed  by  the  legislature  of 
the  state  of  Washington,  the  Federal  court, 
in  the  case  of  Spaulding  v.  Evenson  (C.  C.) 
149  Fed.  913,  said:  "In  1903  an  act  was 
passed  by  the  legislature  of  this  state  .  .  . 
which  undertook  to  prohibit  the  sale  of 
vehicles,  stoves,  ranges,  pianos,  or  other  mer- 
chandise without  a  license,  and  the  license 
fee  was  fixed  at  $10  per  day,  but  with  the 
proviso  that  the  act  should  not  apply  to 
any  person  selling  any  of  said  articles  from 
his    regularly    maintained    stock   or    estab- 


there  would  be  no  doubt  that  they  would 
then  have  been  included  in  the  general  mass 
of  the  property  of  the  state,  subject  to  taxa- 
tion. 

In  Overton  v.  Vicksburg,  70  Miss.  558, 
13  So.  226,  a  city  ordinance  requiring  all 
transient  peddlers  to  pay  a  privilege  tax 
and  to  procure  a  license  was  held  uncon- 
stitutional, so  far  as  it  is  applied  to  an 
agent  selling  goods  by  sample  for  a  princi- 
pal in  another  state,  who,  upon  receipt  of 
the  order,  ships  the  goods  to  the  agent  for 
delivery  to  the  purchaser,  from  whom  the 
agent  collects  the  first  instalment  of  the 
purchase  money,  which  is  applied  as  a  part 
of  liis  commission  for  making  the  sale. 

Tn  Wrought  Iron  Range  Co.  v.  Campen, 
Uo  X.  C.  506,  47  S.  E.  658,  it  was  held  that 
the  exaction  of  a  license  tax  imposed  on  every 
itinerant  person  peddling  ranges,  as  a  pre- 
requisite to  the  exercise  by  a  nonresident 
corporation  of  the  right  to  sell  its  ranges  in 
the  state,  was  a  violation  of  the  commerce 
clause,  where  the  sales  were  made  by  sam- 
ple and  the  goods  were  manufactured  in  an- 
other state,  shipped  into  the  state,  and  de- 
livered by  the  seller's  agent  in  the  original 
package. 

In  Hurford  v.  State,  91  Tenn.  669,  20 
S.  W.  201,  a  statute  imposing  a  privilege 
tax  upon  the  occupation  of  "sample  sellers 
and  solicitors"  was  held  to  be  an  unlaw- 
ful regulation  of  interstate  commerce  so 
far  as  applied  to  nonresidentsj^ngaged  in 
taking  orders  for  goods  to  be  shaped  to  the 
buyer  from  a  nonresident  principal,  wheth- 
er such  goods  were  shipped  by  mail,  regis- 
tered letter,  or  by  express,  or  delivered  by 
the  apent  in  person. 

In  State  ex  rel.  South  Bend  v.  Glasby, 
50  Wash.  598.  97  Pac.  734,  a  municipal  or- 
dinance requiring  a  license  fee  to  be  paid 
by  every  person  canvassing  or  taking  orders 
for  pictures,  clothes,  clothing,  groceries,  or 
any  other  merchandise,  either  for  immediate 
or  future  delivery,  was  held  invalid,  as  a 
regulation  of  interstate  commerce,  as  to  a 
traveling  agent  and  solicitor  for  orders  for 
groceries,  which  he  transmits  to  his  prin- 
cipals in  another  state,  who  are  at  liberty 
to  accept  and  fill  only  such  orders  as  they 
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choose,  whereupon  the  goods  are  shipped  and 
delivered  to  the  respective  parties  in  un- 
broken packages  by  persons  other  than  the 
traveling  agents  and  solicitors  securing  the 
orders. 

In  Chicago  Portrait  Co.  v.  Macon,  14r 
Fed.  967,  a  municipal  ordinance  imposing 
a  license  tax  upon  "peddlers  or  hawkers, 
meaning  those  who  sell  any  article  of  mer- 
chandise, books,  etc.,  or  from  house  to  house 
solicit  orders  therefor,  whether  sold  direct 
or  delivered  at  a  later  period,"  was  held 
unlawfully  to  interfere  with  interstate  com- 
merce where  enforced  against  the  agents  of 
a  nonresident  corporation  engaged  in  de- 
livering completed  pictures  for  which  or- 
ders had  been  taken,  sent  to  them  for  that 
purpose  only. 

In  Ex  parte  Hull,  153  Fed.  459,  a  statute 
imposing  a  license  tax  upon  each  person, 
firm,  or  corporation  soliciting  orders  for  the 
enlargement  of  photographs  of  any  charac- 
ter, or  for  picture  frames,  was  held  invalid 
as  applied  to  an  agent  of  a  foreign  cor- 
poration who  delivered  pictures  in  frames, 
and  collected,  the  money  due,  on  orders  pre- 
viously taken  by  another  agent  and  sent  to 
the  corporation  outside  the  state  to  be  filled. 

— as  affected  by  shipment  in  bulk  to  agent. 

In  Caldwell  v.  North  Carolina,  187  U.  S. 
622,  47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229,  an 
ordinance  requiring  a  license  fee  from  per- 
sons engaged  in  selling  or  delivering  picture 
frames  or  pictures  was  held  invalid  as  an 
attempt  to  interfere  with  and  regulate  in- 
terstate commerce,  as  applied  to  an  agent 
of  a  nonresident  portrait  company,  who  re- 
ceived from  such  company  pictures  and 
frames  manufactured  by  it  to  fill  orders 
previously  obtained,  and,  after  breaking  bulk 
and  placing  each  picture  in  the  frame  de- 
signed for  it,  delivered  them  to  the  respec- 
tive purchasers.  The  court  said:  "The  se- 
lection of  the  frame  was  as  much  a  part 
of  the  purchase  and  sale  as  the  selection  of 
the  picture.  Nor  does  the  fact  that  these 
articles  were  not  shipped  separately  and  di- 
rectly to  each  individual  purchaser,  but 
were'  sent   to  an   agent  of  the   vender  at 
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lished  place  of  business,  when  such  stock 
had  been  maintained  in  the  county  for  a 
period  of  six  months.  This  act  was  several 
times  held  discriminative  and  void  by  su- 
perior judges  of  the  state  of  well-recog- 
nized ability,  but  did  not  apparently  reach 
the  supreme  court;  those  decisions  being 
generally  acquiesced  in.  While  it  has  been 
suggested  by  affidavit  that  complainants  are 
carrying  on  business  in  violation  of  this  law, 
it  was  not  referred  to  in  argument,  and  it 
may  be  assumed  that  counsel  do  not  rely 
upon  that  point.  In  1905  an  act  was  passed 
to  meet  the  objections  to  that  of  1903. 
...  It  provides  that  every  person,  firm, 
or  corporation  who  peddles  out  after  ship- 
ment to  the  state,  canvasses,  or  sells  by 
sample,  etc.,  shall  pay  in  advance  an  annual 


license  tax  of  $200.  This  act  was  recently 
declared  void  by  the  state  supreme  court. 
[Bacon  v.  Locke,  42  Wash.  216,  83  Pac.  721, 
7  A.  &  £.  Ann.  Cas.  589.]  It  is  a  matter 
of  common  notoriety  that  this  legislation 
was  enacted  at  the  suggestion  and  for  the 
benefit  of  local  dealers.  The  amount  fixed 
for  license  by  the  legislature  w^as  intended 
to  be  prohibitive  of  competition  by  peddlers. 
Shortly  after  the  decision  holding  the  act 
of  1905  unconstitutional,  we  find  the  deal- 
ers who  had  attempted  to  put  the  peddlers 
out  of  business  by  legislation  resorting  to 
the  very  ingenious  scheme  which  has  been 
here  disclosed.  It  is  proposed  now  to  ac- 
complish by  subterfuge  that  which  the  courts 
of  the  state  have  repeatedly  held  cannot  be 
done  directly."     In  the  case  of  Bobbins  v. 


Greensboro,  who  delivered  them  to  the  pur- 
chasers, deprive  the  transaction  of  its  char- 
acter as  interstate  commerce.  It  was  only 
that  the  vender  used  two  instead  of  one 
agency  in  the  delivery.  It  would  seem  evi- 
dent that,  if  the  vender  had  sent  the  arti- 
cles by  an  express  company,  which  should 
collect  on  delivery,  such  a  mode  of  delivery 
would  not  have  subjected  the  transaction  to 
state  taxation.  The  same  could  be  said  if 
the  vender  himself,  or  by  a  personal  agent, 
had  carried  and  delivered  the  goods  to  the 

?iurchaser.  That  the  articles  were  sent  as 
reight  by  rail,  and  were  received  at  the 
railroad  station  by  an  agent  who  delivered 
them  to  the  respective  purchasers,  in  no 
wise  changes  the  character  of  the  commerce 
as  interstate.'' 

In  Racine  Iron  0>.  v.  McCommons,  111 
Ga.  536,  51  L.R.A.  134,  36  S.  £.  866,  it  was 
held  that  the  interstate  commerce  clause  of 
the  Federal  Constitution  does  not  operate 
to  prevent  a  state  from  imposing,  for  the 
purpose  of  raising  revenue,  a  license  tax 
under  a  statute  providing  for  such  a  tax 
"upon  each  peddler  of  clocks  or  smoothing 
irons/'  upon  persons  who,  as  traveling  agents 
for  principals  residing  in  other  states,  make 
executory  contracts  for  the  sale  of  goods; 
and  who,  when  the  same  are  shipped  into 
the  state  imposing  the  tax,  receive  them  in 
bulk,  break  the  original  packages  in  which 
they  are  contained,  and  distribute  them 
among  the  customers  with  whom  such  con- 
tracts have  been  made. 

The  doctrine  of  the  foregoing  case  was, 
however,  overthrown  by  the  decision  of  the 
United  States  Supreme  Court  in  Caldwell  v. 
North  Carolina,  supra;  and  it  was  accord- 
ingly held  in  Stone  ▼.  State,  117  Ga.  292, 
43  S.  E.  740,  that  a  statute  making  it  a 
misdemeanor  for  any  peddler  or  itinerant 
trader,  except  such  as  are  exempted  by  law, 
to  sell  any  goods,  wares,  or  merchandise 
without  a  license  from  the  proper  author- 
ity, was  prevented  by  the  interstate  com- 
merce clause  from  being  operative  against 
one  who,  as  the  represen&tive  of  a  principal 
residing  in  another  state,  takes  orders  for 
the  purchase  of  goods  held  in  such  other 
state ;  and  who,  when  the  goods  are  shipped , 
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by  his  principal,  receives  them,  breaks  the 
original  packages  in  which  they  are  con- 
tained, and  distributes  them  among  the  cus- 
tomers from  whom  the  orders  were  obtained, 
receiving  from  them  the  price  of  the  goods. 

In  Huntington  v.  Mahan,  142  Ind.  695, 
51  Am.  St.  Rep.  200,  42  N.  E.  463,  it  was 
held  that  a  state  ordinance  prohibiting  ped- 
dling without  a  license  was  an  unconstitu- 
tional interference  with  interstate  commerce 
where  applied  to  a  salaried  agent  of  a  pub- 
lishing firm  in  another  state,  engaged  in 
distributing  to  various  purchasers  books  or- 
dered through  another  agent,  which  had 
been  shipped,  in  response  to  such  orders, 
to  a  central  point  in  the  state,  where  they 
were  repacked  in  parcels  to  suit  the  orders 
from  various  localities,  to  w^hich  they  were 
reshipped  for  distribution. 

In  Turner  v.  State,  41  Tex.  Crim.  Rep. 
545,  55  S.  W.  834,  a  statute  imposing  a  tax 
upon  the  occupation  of  a  traveling  person 
engaged  in  selling  patent  and  other  medi- 
cines was  held  unconstitutional  as  applied 
to  one  employed  by  a  nonresident  concern, 
on  salary,  to  sell  goods  by  sample,  the  or- 
ders secured  being  transmitted  to  the 
employer,  subject  to  his  approval,  to  be 
filled,  whereupon  the  goods  were  shipped 
consigned  to  the' employer,  and  delivered  di- 
rect from  the  car,  though  the  packages  were 
not  marked  with  the  name  of  each  pur- 
chaser. 

In  Re  Spain,  14  L.R.A.  97,  3  Inters.  Com. 
Rep.  738,  47  Fed.  208,  a  statute  imposing  a 
license  tax  on  peddlers  was  held  to  be  an 
unconstitutional  regulation  of  interstate 
commerce,  as  applied  to  persons  engaged  in 
showing  samples  of  goods  manufactured  by 
their  principal  in  another  state,  and  in  tak- 
ing orders  for  such  goods,  which  are  trans- 
mitted to  the  principal  to  be  filled,  even 
though  in  filling  such  orders  the  articles  are 
sent  in  bulk  to  the  agent,  to  be  distributed 
by  him. 

In  Menke  v.  State,  70  Neb.  669,  97  N.  W. 
1020,  it  was  held  that  an  agent  soliciting 
orders  for  groceries,  and  sending  such  or- 
ders to  a  nonresident  corporation  in  another 
state  to  fill,  such  corporation  thereupon  put- 
ting up  the  several  items  of  goods  named 
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Taxing  Dist.  120  U.  S.  489,  30  L.  ed.  694, 
1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep. 
692,  it  was  also  said:  "This  kind  of  tax- 
ation is  usually  imposed  at  the  instance  and 
solicitation  of  domestic  dealers  as  a  means 
of  protecting  them  from  foreign  competi- 
tion. And  in  many  cases  there  may  be 
some  reason  in  their  desire  for  such  pro- 
tection. But  this  shows  in  a  still  stronger 
light  the  unconstitutionality  of  the  tax." 
While  ordinarily  we  are  not  permitted  to 
inquire  into  the  motive  of  the  legislature,  \ 
yet,  as  said  by  the  court  in  the  case  of  i 
Lochner  v.  New  York,  198  U.  S.  45,  49  L. 
ed.  937,  25  Sup.  Ct.  Rep.  639,  3  A.  &  E. ' 
Ann.  Cas.  1133:     "It  is  impossible  for  us' 


to  shut  our  eyes  to  the  fact  that  many   of 
the  laws  of  this  character,  while  passed  un- 
der what  is  claimed  to  be  the  poHoe  power 
for   the   purpose    of   protecting   the    public 
health  or  welfare,  are  in  reality  passed  from 
other  motives.     We  are  justified  in  saying 
so  when,  from  the  character  of  the  law  and 
the  subject  upon  which  it  legislates,   it    i» 
apparent  that  the  public  healtH  or  welfare 
bears  but  the  most  remote  relation  to   the 
law.    The  purpose  of  a  statute  must  be  de- 
termined from  the  natural  and  legal  effect 
of  the  language  employed;  and  whether   it 
is  or  is  not  repugnant  to  the  Cnnstituticm 
of  the   United   States  must  be  determined 
from    the   natural   effect   of   such   statutes 


in  each  order  separately,  shipping  the  same 
in  a  large  box  to  its  order,  the  agent  re- 
ceiving the  same  and  delivering  the  goods 
therein  contained  to  the  persons  from  whom 
orders  had  been  taken,  receiving  the  money 
therefor,  was  engaged  in  interstate  com- 
merce within  the  meaning  of  the  Federal 
Constitution,  and  therefore  could  not  be  sub- 
jected to  a  peddler's  license  tax. 

In  Rearick  v.  Pennsylvania,  203  U.  S. 
607,  51  L.  ed.  295,  27  Sup.  Ct.  Rep.  159, 
it  was  held  that  interstate  commerce  is  un- 
lawfully burdened  by  a  municipal  ordinance 
exacting  a  license  fee  from  a  person  cm- 
ployed  by  a  foreign  corporation  to  solicit, 
within  the  municipality,  orders  for  grocer- 
ies which  the  company  fills  by  shipping 
goods  to  him  for  the  delivery  to,  and  col- 
lection of  the  purchase  price  from,  a  cus- 
tomer, who  has  the  right  to  refuse  the  goods 
if  not  equal  to  the  sample,  such  goods  al- 
ways being  shipped  in  distinct  packages  cor- 
responding to  tlie  several  orders,  except  in 
the  case  of  brooms,  which,  after  being  tajrged 
and  marked  like  other  articles,  according 
to  the  number  ordered,  are  then  tied  to- 
gether in  bundles  of  about  a  dozen,  and 
wrapped  up  conveniently  for  shipment. 

But,  where  the  agent  is  treated  by  the 
shipper  as  the  real  party  to  the  transaction, 
the  courts  regard  the  sales  by  the  "agent" 
to  his  ctistomers  as  domestic,  and  not  in- 
terstate, transactions. 

Thus,  in  People  v.  Smith,  147  Mich.  391, 
110  N.  W.  1102,  it  was  held  that  a  munici- 
pal ordinance  requiring  hawkers  and  ped- 
dlers to  be  licensed  was  applicable,  without 
unlawfully  interfering  with  interstate  com- 
merce, to  an  agent  soliciting  orders  wliich 
he  transmitted  to  his  principal's  warehouse 
in  another  state,  where  the  goods  were  juit 
up  in  packages  corresponding  with  the  order 
cards,  packed  in  boxes,  and  shipped  to  the 
agent,  no  particular  package  being  put  up 
for  any  particular  customer,  and  no  pack- 
age marked  with  the  name  of  the  customer, 
and  no  account  being  made  or  kept  with  any 
person  other  than  the  agent ;  the  method  em- 
ployed in  sending  the  goods  being  an  attempt 
to  evade  a  local  regulation,  and  not  a  good- 
faith  engagement  in  interstate  commerce. 

And  in  New  Castle  v.  Cutler,  16  Pa. 
Super.  Ct.  612,  it  was  held  that  an  ordinance 
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imposing,  for  the  purpose  of  revenue,  a  li- 
cense tax  on  all  peddlers,  hucksters,  and 
persons  traveling  from  house  to  house  with 
goods,  wares,  merchandise,  or  products  of 
any  kind  for  sale,  was  not  unconstitutional 
as  applied  to  one  who  took  orders  for  gro- 
ceries on  behalf  of  principals  in  another 
state,  to  whom  such  orders  were  transmit- 
ted, and  who  thereupon  placed  in  a  car  a 
sufficient  quantity  of  goods  to  fill  them, 
mostly  put  up  in  packages  ready  for  de- 
livery and  placed  in  open  boxes,  none  of 
the  packages  being  marked  or  labeled  with 
the  name  of  the  purchaser,  but  the  goods 
being  consigned  to  the  shippers  themselves, 
the  shippers  retaining  the  custody  and  con- 
trol of  the  goods  until  actual  delivery,  when 
the  purchase  price  was  paid  to  the  agent 
making  the  delivery;  as  the  sale  of  the 
goods  was  not  in  original  packages,  and 
the  transaction  was  one  of  domestic,  rather 
than  interstate,  commerce. 

And  in  Kimraell  v.  State,  104  Tenn.  184, 
56  S.  W.  854,  a  statute  imposing  a  privilege 
tax  was  held  not  to  interfere  with  inter- 
state commerce  as  applied  to  an  agent  who, 
after  taking  orders  for  goods,  forwarded 
them  to  his  principal  outside  the  state,  and 
to  whom  the  goods  to  fill  the  orders  were 
consigned  and  charged  individually,  and 
without  reference  to  the  persons  to  whom 
he  sold  them;  the  sales  not  being  of  the 
original  package,  which  was  broken  before 
the  sales  were  completed. 

So,  also  Croy  v.  Obion  County  (Croy  v. 
Epperson)  104  Tenn.  525,  51  L.R.A.  254,  78 
Am.  St.  Rep.  931,  58  S,  W.  235,  it  was  held 
that  one  who  takes  orders  in  his  own  name, 
from  house  to  house,  for  articles  manufac- 
tured in  another  state ;  and  who,  in  his  own 
name,  sends  a  single  order  to  the  manufac- 
turer, without  stating  the  names  of  his  cus- 
tomers, and,  on  receiving  the  package  con- 
taining the  articles,  delivers  therefrom  the 
separate  articles  to  his  customers, — is-  not 
engaged  in  interstate  commerce  so  as  to  be 
exempt  from  a  tax  on  the  privilege  of  sell- 
ing articles  of  that  kind  within  the  county. 

— as  affected  by  presence  of  goods  within 
the  state. 

Where  a  sale  is  made  of  goods  theretofore 
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when  put  into  operation,  and  not  from  their 
proclaimed  purpose.  Minnesota  v.  Barber, 
136  U.  S.  313,  34  L.  ed.  455,  3  Inters.  Com. 
Rep.  185,  10  Sup.  Ct.  Rep.  862;  Brimmer 
V.  Rebman,  138  U.  S.  78,  35  L.  ed.  862,  3 
Inters.  Com.  Rep.  485,  11  Sup.  Ct.  Rep.  213. 
The  court  looks  beyond  the  mere  letter  of 
the  law  in  such  cases.  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064. 

We  are  well  satisfied  that  the  act  has  no 
such  relation  to  the  public  health  or  morals 
as  will  sustain  it  as  a  police  measure.  Nor 
can  it,  because  of  its  illegal  discrimination 
as  to  property  and  persons,  be  upheld  as  a 
revenue  measure.     We  think  it  repugnant 


to  the  provisions  of  the  Federal  Constitu- 
tion that  no  state  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States  nor  deny  to  persons  within  its  juris- 
diction the  equal  protection  of  the  laws. 
Whether  it  is  also  in  conflict  with  the  pro- 
visions of  the  state  Constitution  requiring 
all  laws  of  a  general  nature  to  be  uniform 
in  operation,  we  need  not  now  determine^ 
The  judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  action  and  to  dis- 
charge the  defendants. 

HcCarty,  Ch.  J.,  and  Frick,  J.,  concur. 


shipped  into  the  state,  which,  by  reason  of 
having  been  taken  from  their  original  pack- 
age, or  from  some  other  cause,  have  ceased 
to  be  articles  of  interstate  commerce,  the 
transaction  is  not  within  the  protection  of 
the  commerce  clause. 

In  Emert  v.  Missouri,  166  U.  S.  296,  39 
Ix  ed.  430,  5  Inters.  Com.  Rep.  68,  15  Sup. 
Ct.  Rep.  367,  affirming  103  Mo.  241,  11 
IxR^.  219,  3  Inters.  Com^  Rep.  527,  23  Am. 
St.  Rep.  874,  15  S.  W.  81,  a  state  statute 
requiring  every  peddler  to  procure  a  license 
and  pay  a  tax  therefor,  under  penalty,  was 
held  not  to  be  repugnant  to  the  commerce 
clause,  as  applied  to  a  peddler,  within  the 
state,  of  sewing  machines  made  in  another 
state  by  a  corporation  of  that  state,  and 
sent  by  it  to  him  to  sell,  on  its  own  ac- 
count, and  as  its  agent.  The  court  said: 
*'The  defendant's  occupation  was  offering 
for  sale  and  selling  sewiilg  machines,  by 
going  from  place  to  place  in  the  state  of 
Missouri,  in  a  wagon,  without  a  license. 
There  is  nothing  in  the  case  to  show  that 
he  ever  offered  for  sale  any  machine  that 
he  did  not  have  with  him  at  the  time.  His 
dealings  were  neither  accompanied  nor  fol- 
lowed by  any  transfer  of  goods  or  of  any 
order  for  their  transfer,  from  one  state  to 
another,  and  were  neither  interstate  com- 
merce in  themselves,  nor  were  they  in  any 
way  directly  connected  with  such  commerce. 
The  only  business  or  commerce  in  which  he 
was  engaged  was  internal  and  domestic; 
and,  so  far  as  appears,  the  only  goods  in 
which  he  was  dealing  had  become  a  part 
of  the  mass  of  projperty  within  the  state. 
Both  the  occupation  and  the  goods,  there- 
fore, were  subject  to  the  taxing  power,  and 
to  the  police  p^wer,  of  the  state." 

In  Re  Wilson,  8  Mackey,  341,  12  L.R.A. 
624,  it  was  held  that  there  is  no  uncon- 
stitutional regulation  of  commerce  in  re- 
quiring the  agent  of  a  nonresident  manu- 
facturer who  sells  at  wholesale  merchandise 
in  small  packages  which  are  packed  in  boxes 
for  transportation,  under  an  agreement  that 
he  will  sell  the  contents  of  a  certain  per- 
centage of  the  boxes  at  retail  from  house 
to  house  as  an  advertisement,  and  credit 
the  wholesale  purchaser  with  the  proceeds, 
to  procure  a  peddlei's  license;  and  that  it 
is  immaterial  whether  the  boxes  which  the 
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agent  is  to  dispose  of  are  shipped  directly 
to  him,  or  reach  him  indirectly  through  the 
wholesale  purchaser. 

In  Hall  V.  State,  39  Fla.  637,  23  So.  119, 
it  was  held  that  a  statute  imposing  a  li- 
cense tax  on  hawkers  and  peddlers  was  not 
unconstitutional  as  applied  to  one  bringing 
in  goods  from  another  state  for  the  purpose 
of  sale  at  retail,  where  it  appeared  that  all 
negotiations  prior  to  and  attending  the  sales 
were  had  with  reference  to  goods  then  pres- 
ent in  the  state,  which  were  not  sold  in  the 
original  packages,  but  retailed  in  small 
quantities. 

In  Re  Abel,  10  Idaho,  288,  77  Pac.  621, 
it  was  held  that  a  statute  providing  for 
the  licensing  of  peddlers,  hawkers,  and  so- 
licitors may  be  constitutionally  applied  to 
an  agent  or  solicitor  who  has  the  goods 
which  he  is  selling  with  him  at  the  time  of 
the  sale;  the  business  or  commerce  in  which 
such  agent  is  engaged  being  internal  and 
domestic,  and  therefore  subject  to  tho  taxing 
power  and  to  the  police  power  of  the  state. 

In  South  Bend  v.  Martin,  142  Ind.  31,  20 
L.R.A.  531,  41  N.  E.  316,  it  was  held  that 
an  ordinance  requiring  a  license  to  be  ob- 
tained by  hawkers  and  peddlers  did  not 
interfere  with  interstate  commerce  in  the 
case  of  a  peddler  of  chairs  imported  into 
tjie  state  before  his  employment  began,  even 
though  sales  made  by  him  were  conditional, 
the  title  remaining  in  the  foreign  owner. 

In  Re  Pringle,  67  Kan.  364,  72  Pac.  864, 
an  ordinance  imposing  a  license  tax  upon 
peddlers  is  held  constitutional  as  applied  to 
a  person  who  takes  orders  from  samples  for 
goods  which  he  engages  to  deliver,  and  which 
are  to  be  shipped  into  the  state  from  an- 
other state,  wlien  such  orders  are  not  trans- 
mitted to  such  other  state,  or  filled  there, 
but  are  filled  from  goods,  not  in  the  original 
package  of  importation,  sent  to  him  in  bulk 
C.  O.  D.  from  such  other  state. 

In  People  v.  Sawyer,  106  Mich.  428,  64 
N.  W.  333,  a  municipal  ordinance  imposing 
a  license  fee  upon  peddlers  was  held  con- 
stitutionally applicable  to  a  resident  of  the 
state  whose  sales  were  made  from  a  general 
stock  of  goods  kept  in  the  state,  and  not 
in  original  packages. 

In  Muskegon  v.  Hanes,  149  Mich.  460, 
112  N.  W.  1077,  it  was  held  that  there  was 
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no  interference  with  interstate  commerce  in 
requiring  a  license  of  one  to  whom  goods 
were  shipped  in  bulk,  and  by  whom  they 
were  distributed  from  house  to  house  with 
the  statement  that  within  a  certain  time 
thereafter  a  collector  would  call  for  the  mer- 
chandise or  for  the  pay  therefor. 

In  State  v.  Smithson,  106  Mo.  149,  17 
S.  W.  221,  it  was  held  that  no  constitu- 
tional question  was  raised  in  a  prosecution 
for  peddling  medicine  without  a  license, 
where  it  did  not  appear  that  the  medicines 
sold  were  manufactured  beyond  the  limits 
of  a  state,  or  whether,  when  sold,  they  were 
in  the  original  package  or  otherwise. 

In  State  v.  Parsons,  124  Mo.  436,  6  Inters. 
Com.  Rep.  260,  146  Am.  St  Rep.  457,  27 
S.  \V.  1102,  affirmed  in  166  U.  S.  718,  41 
L.  ed.  1187,  17  Sup.  Ct.  Rep.  997,  it  was 
held  that  a  statute  requiring  a  peddler's 
license  to  be  taken  out  by  persons  going 
from  place  to  place  selling  medicine  did  not 
interfere  with  interstate  commerce  when  ap- 
plied to  one  vending  single  bottles  of  medi- 
cine manufactured  in  another  state,  and 
which  were  taken  from  a  box  in  which  sev- 
eral bottles  separately  wrapped  were  shipped 
into  the  state,  such  separate  bottles  not 
being  consider^  as  the  original  package. 

In  State  v.  Gorham,  115  N.  C.  721,  25 
L.R.A.  810,  44  Am.  St.  Rep.  494,  20  S.  E. 
179,  it  was  held  that  a  license  tax  on  the 
business  of  putting  up  lightning  rods  is 
not  a  tax  on  interstate  commerce,  in  the 
case  of  a  person  who  puts  up  no  rods  ex- 
cept those  which  he  sells  and  which  are 
brought  from  another  state,  although  he 
puts  them  up  without  extra  charge. 

In  Com.  V.  Harmel,  166  Pa.  89,  27  L.R.A. 
388.  5  Inters.  Com.  Rep.  89,  30  Atl.  1036, 
it  was  held  that  a  statute  requiring  a  li- 
cense to  be  obtained  by  persons  engaged  in 
peddling  clocks  wa»  not  an  unconstitutional 
interference  with  interstate  commerce  as  ap- 
plied to  the  peddling  of  separate  articles 
after  the  package  in  which  they  were  shipped 
from  another  state  had  been  broktn. 

In  Ex  parte  Rutin,  28  Tex.  App.  304,  13 
S.  W.  10,  it  was  held  that  a  statute  im- 
posing an  occupation  tax  upon  every  person 
or  firm  who  peddles  out  clocks,  cooking 
stoves,  or  ranges,  was  not,  as  applied  to 
the  sale  of  ranges  shipped  into  the  state 
to  distributing  points,  where  they  were 
loaded  upon  wagons  in  charge  of  canvassers, 
who  made  sales  and  delivery  of  goods  from 
the  wagons  to  the  purchasers,  obnoxious  to 
the  interstate  commerce  provision  of  the 
Federal  Constitution. 

In  French  v.  State,  42  Tex.  Crim.  Rep. 
222,  52  L.R.A.  160,  58  S.  W.  1016,  and 
Kirkpatrick  v.  State,  42  Tex.  Crim.  Rep. 
459,  60  S.  W.  672,  an  attempt  was  made  to 
follow  the  case  of  Leisv  v.  Tlardin.  135  U. 
S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681  (the  "original 
package"  case),  by  holding,  in  each  case 
respectively,  that  the  peddling  of  organs,  and 
of  buggies,  shipped  into  the  state  by  a  non- 
resident manufacturer,  was  within  the  pro- 
tection of  the  commerce  clause;  the  court 
saying:  "If  interstate  commerce  protects 
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an  article  of  traffic,  between  states  in  trans- 
it, and  after  its  arrival  at  a  warehouse, 
and  until  it  is  sold  therefrom  and  delivered 
thence  to  the  purchaser  by  the  seller,  who 
acts  as  the  agent  of  the  foreign  company,  it 
it  difficult  to  see  how  the  same  article  will 
not  be  protected  while  the  agent  of  the  for- 
eign company  carries  it  around  with  him, 
and,  when  he  finds  a  purchaser,  then  sells 
and  delivers  it  to  such  purchaser.*'  But 
these  decisions  were  overruled  in  Saulsbury 
v.  State,  infra,  in  which  the  court  said  that, 
at  the  time  of  deciding  the  French  and  Kirk- 
patrick Cases,  its  attention  had  not  been 
called  to  the  decision  of  the  United  States 
Supreme  Court  in  Emert  v.  Missouri. 

In  Saulsbury  v.  State,  43  Tex.  Crim.  Rep. 
90,  96  Am.  St.  Rep.  837,  63  S.  W.  568,  it 
was  held  that  one  to  whom  buggies  were 
shipped,  knocked  down,  and  who  took  them 
from  the  original  packages  and  put  them  to- 
gether, proceeding  over  the  country  carrying 
one  or  two  with  him,  which  he  offered  for 
sale,  was  not  engaged  in  interstate  com- 
merce, so  as  to  exempt  him  from  the  pay- 
ment of  a  tax  upon  the  occupation  of  ped- 
dling buggies. 

In  The  Stella  Block  ▼.  Richland  Parish, 
26  La.  Ann.  642,  it  was  held  that  a  parish 
might,  without  infringing  upon  the  com- 
merce clause,  impose  a  license  upon  a  steam- 
boat trader. 

In  Cole  V.  Randolph,  31  La.  Ann.  535,  it 
was  held  that  a  statute  imposing  a  license 
tax  upon  all  transient  persons  doing  busi- 
ness or  selling  in  th6  state  was  not  uncon- 
stitutional in  its  application  to  a  flat-boat 
trader  engaged  in  selling  goods  brought  by 
him  from  another  state. 

In  Hynes  v.  Briggs,  41  Fed.  468,  a  stat- 
ute imposing  an  occupation  tax  upon  clock 
peddlers,  agents  for  the  sale  of  lightning 
rods,  and  stove-range  agents  doing  business 
in  the  state,  was  held  not  to  interfere  with 
interstate  commerce,  as  applied  to  the  agent 
of  a  nonresident  corporation  engaged  in  sell- 
ing stove  ranges,  shipped  from  the  state 
where  they  were  manufactured  into  the 
state  enacting  the  statute,  to  be  thereafter 
sold,  sales  being  made  and  the  orders  filled 
from  the  ranges  so  stored  within  the  state. 

In  American  Harrow  Co.  v.  Shaffer,  6  In- 
ters. Com.  Rep.  336,  68  Fed.  750,  it  was 
held  that,  where  a  manufacturer  shipped 
harrows  by  car-load  lots  from  Michigan  into 
Virginia,  and  deposited  the  goods  in  a  ware- 
house in  the  latter  state,  and  then,  through 
its  agents,  loaded  them  on  a  wagon  and  sent 
them  through  the  country,  selling  and  de- 
livering them  to  purchasers  from  the  wagon, 
such  agents  were  not  engaged  in  interstate 
commerce,  and  were  therefore  subject  to 
the  paj-ment  of  local  license  taxes. 

In  Duncan  v.  State,  105  Ga.  457,  30  S.  E. 
755,  it  was  held  that  the  interstate  com- 
merce clause  of  the  Federal  Constitution 
has  no  application  to  sales  of  goods  in  the 
state,  when  it  appears  that  the  same  had 
been  manufactured  in  another  state,  shipped 
in  quantities  to  an  agent  of  the  manufac- 
turer residing  in  the  state,  by  him  deposited 
in  a  warehouse,  and  from  thence  delivered 
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on  retail  orders  obtained  by  a  traveling 
Agent  of  the  manufacturer. 

In  L.  B.  Pricfe  Co.  v.  Atlanta,  105  Ga. 
358,  31  S.  E.  610,  it  was  held  that  sales  of 
goods,  which  had  been  shipped  in  large 
quantities  from  another  state  to  a  ware- 
house, where  they  were  divided  and  dis- 
tributed among  a  number  of  customers  who 
were  procured  after  the  goods  had  been  de- 
posited in  the  warehouse  by  a  person  who 
went  from  house  to  house  exhibiting  sam- 
ples and  taking  orders,  which  were  filled 
from  the  warehouse,  did  not  constitute  in- 
terstate commerce  so  as  to  exempt  a  person 
so  selling  them  from  a  license  tax  imposed 
by  a  municipality  upon  canvassers. 

In  Musk^n  y.  Zeeryp,  134  Mich.  181, 
.  06  X.  W.  502,  a  municipal  ordinance  impos- 
*  ing  a  license  fee  upon  peddlers  was  held  not 
unconstitutionally  to  interfere  with  inter- 
state commerce  when  applied  to  one  taking 
or<lers  on  behalf  of  a  nonresident  principal, 
which  he  did  not  send  to  his  principal,  but, 
in<«tead,  ordered  from  the  principal's  ware- 
house in  the  state  a  sufficient  quantity  of 
merchandise  to  fill  them,  being  himself 
charged  with  the  price  thereof. 

In  SUte  V.  Snoddy,  128  Mo.  523,  31  S. 
W.  3G,  it  was  held  that  one  engaged  in  sell- 
ing harrows  as  an  agent  and  traveling  sales- 
man of  a  concern  located  in  another  state, 
which  shipped  its  harrows  to  an  agent  by 
whom  a  single  or  sample  harrow,  as  occa- 
sion might  require,  was  loaded  upon  a  wag- 
on and  sent  through  the  county,  in  some 
cases  being  sold  outright,  and  in  other 
cases  a  written  order  being  taken,  which 
was  filled  by  delivery  of  the  one'in  the  wagon, 
or  of  one  from  the  warehouse,  was  not  en- 
gaged in  interstate  commerce  so  as  to 
preclude  the  enforcement  of  a  statute  re- 
quiring peddlers  to  obtain  a  license. 

In  State  v.  Richards,  32  W.  Va.  348,  3 
L.R^\.  705.  9  S.  £.  245,  a  statute  requiring 
a  license  to  be  obtained  by  agents  traveling 
with  one  or  more  horses  and  selling  any 
li^htninj?  rod,  sewing  machine,  or  organ  or 
other  musical  instrument,  was  held  not  un- 
constitutional as  applied  to  such  agents  sell- 
ing sewing  machines  then  in  their  posses- 
sion inside  the  state,  obtained  from  the 
storehouse  of  the  manufacturer-  within  the 
state,  though  such  machines  were  manu- 
factured outside  the  state. 

See  also  Gottam  v.  Oregon  Gity,  98  Fed. 
570,  and  Re  Kinyon,  9  Idaho,  642,  75  Pac. 
268,  2  A.  &  E.  Ann.  Gas.  699,  supra,  under 
the  heading,  "Solicitation  of  orders,  by  sam- 
ple or  otherwise,  as  interstate  commerce;" 
Carrollton  v.  Bazzette,  159  111.  284,  31 
LlR.A.  522,  42  N.  E.  837,  supra,  under  the 
heading,  "Discrimination  against  manufac- 
tures or  products  of  other  states;"  Gom. 
V.  Newhall,  164  Mass.  338,  41  N.  E.  647, 
supra,  under  heading,  "Validity  as  an  ex- 
ercise of  the  police  power;"  McGlellan  v. 
Pettigrew,  44  La.  Ann.  356,  10  So.  853, 
supra,  under  heading,  "As  affected  by  de- 
livery through  agent." 

In  Re  Nichols,  48  Fed.  164,  and  in  Re 
Tyerman.  48  Fed.  167,  an  ordinance  not 
purporting  to  be  a  police  regulation,  but 
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solely  for  the  purpose  of  raising  revenue, 
requiring  the  payment  of  a  license  fee  by 
all  persons  canvassing  or  soliciting  orders 
for  goods,  books,  paintings,  wares,  or  mer- 
chandise of  any  kind,  or  persons  delivering 
such  articles  under  orders  so  obtained  or 
solicited,  was  held  void  as  a  regulation  of 
interstate  commerce,  so  far  as  applied  to  an 
agent  soliciting  orders  for  books,  to  be  filled 
on  approval  of  his  principal  in  another 
state,  or  as  applied  to  an  agent  engaged  in 
delivering  the  books  and  collecting  the  price 
therefor,  notwithstanding  that  such  prin- 
cipal has  a  branch  office  or  storeroom  in 
the  state,  which  is  kept  replenished  from  the 
main  office  in  another  state,  and  from  which 
the  books  are  sent  which  are  needed  to  fill 
the  orders  taken  by  the  canvassers. 

And  in  Henderson  v.  Ortte,  114  La.  523, 
38  So.  440,  it  was  held  that  the  vender  of 
sewing  machines  in  t^eir  original  packages' 
could  not  constitutionally  be  subjected  to  a 
peddlers'  license  tax. 

In  this  connection,  see  also  note  to  Sucker 
State  Drill  Co.  v.  Wertz,  18  L.R.A.(N.S.) 
134,  on  "Sale  by  foreign  corporation  of 
goods  stored  in  state,  as  intrastate  com- 
merce."   

— sale   of   picture    frame   as    incidental    to 
transaction  protected  by  commerce  clause. 

A  distinctive  aspect  of  the  question  under 
discussion  is  presented  where  one  who  has, 
as  a  transaction  of  interstate  commerce,  or- 
dered a  picture,  is  given  the  option  of  pur- 
chasing a  frame  delivered  with  it.  As  to 
whether  the  sale  of  the  frame  under  such 
circumstances  is  within  the  protection  of 
the  commerce  clause,  the  decisions  are  in 
conflict. 

In  Dozier  v.  State  (Ala.)  46  So.  9,  where- 
orders  obtained  by  solicitors  for  enlarging 
photographs  stated  that  it  was  also  under- 
stood that  the  portrait  was  to  be  delivered 
in  an  appropriate  frame,  which  the  cus- 
tomer was  entitled  to  accept  at  factory 
price,  not  being  bound,  however,  to  do  so, 
the  sale  of  the  frames  in  such  manner  after 
they  had  come  into  the  state  was  held  not 
to  constitute  interstate  commerce  so  as  to 
preclude  the  application  of  a  statute  im- 
posing a  license  tax  upon  any  person  selling 
picture  frames. 

In  State  v.  Montgomery,  92  Me.  433,  43 
Atl.  13,  it  was  held  that  the  agent  of  a  con- 
cern having  its  place  of  business  in  another 
state,  for  which  orders  for  the  enlargement 
of  pictures  had  been  obtained,  such  orders 
stating  that  the  picture  would  be  delivered 
in  an  appropriate  frame,  which  the  cus- 
tomer was  advised,  but  not  compelled,  to 
buy,  who  was  engaged  in  delivering  such 
pictures  and  frames,  might  constitutionally 
be  required  to  obtain  a  peddler's  license :  the 
court  saying:  "The  goods  which  this  defend- 
ant is  complained  of  for  exposing  for  tale 
had  been  received  by  him  within  this  state. 
He  had  broken  the  packages.  He  was  trav- 
eling with  them  as  a  peddler.  They  had  be- 
come a  part  of  the  general  mass  of  property 
in  the  state.     Hence,  a  statute  regulation 
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break  was  in  this  weld;  that  the  defect  in 
the  weld  was  latent,  and  could  not  be  dis- 
covered by  any  external  examination,  and 
only  appeared  after  the  weld  was  broken; 
and  that  the  hidden  'defect  in  the  weld 
caused  the  .cord  to  break,  and  the  bridge, 
which  was  supported  by  the  cord,  to  col- 
lapse. 

We  are  of  opinion  that  the  evidence  fails 
to  sustain  the  contention  of  the  defendant 
in  error  that  the  accident  was  caused  by  the 
stringers  slipping  off  of  the  floor  beams,  and 
establishes  the  theory  of  the  plaintiff  in  er- 
ror that  the  accident  resulted  from  the  de- 
fective weld  which  caused  the  cord  support- 
ing the  entire  structure  to  break,  thereby 
effecting  the  inevitable  collapse  which  fol- 
lowed. 

The  witnesses  introduced  by  the  defendant 
in  error  for  the  purpose  of  showing  that  the 
bridge  was  not  in  a  safe  condition  were  with- 
out knowledge  or  experience  in  the  construc- 
tion of  bridges  or  in  bridge  engineering. 
They  do  not  profess  to  know  that  the  string- 
ers were  in  an  unsafe  condition,  or  whether 
they  had  been  built  into  the  bridge  as  situ- 
ated when  seen  by  them.  They  do  not  say 
that  the  slipping  of  the  stringers,  which  they 
supposed  had  taken  place,  caused  or  con- 
tributed to  the  accident  They  merely  state, 
without  having  made  any  measurement,  that 
the  stringers  only  rested  upon  the  floor 
beams  1%  inches;  the  statement  that  they 
had  slipped  being  mere  assumption.  Fur- 
ther, these  witnesses  made  their  observa- 
tions of  the  stringers  in  most  instances  some 
time  before  the  accident,  and  locate  most,  if 
not  all,  of  the  stringers  observed  by  them  at 
a  point  other  than  the  section  of  the  bridge 
where  the  collapse  occurred.  This  theory  of 
the  defendant  in  error,  that  the  stringers 
had  slipped  and  thereby  caused  the  accident, 
is,  however,  shown  to  be  fallacious  and  with- 
out foundation  by  the  testimony  of  com- 
petent experts,  whose  evidence  is  not  in  con- 
flict with  the  plaintiff's  witnesses,  who  ad- 
mit their  inability  to  say  whether  the  condi- 
tions they  describe  did,  or  did  not,  cause  or 
contribute  to  the  collapse  of  the  bridge. 

Two  experts  were  introduced  by  the  plain- 
tiff in  error, — one  a  bridge  builder  and  the 
other  a  bridge  engineer, — ^both  competent, 
with  long  experience  in  their  line  and  fa- 
miliar with  the  character  and  construction 
of  the  bridge  in  question.  They  show  that 
the  conditions  described  by  the  plaintiff's 
witnesses,  if  true,  could  not  have  caused  the 
accident,  and  did  not  in  any  way  contribute 
thereto.  The  undisputed  testimony  of  these 
experts  is  that,  if  the  stringers  had  slipped 
and  fallen,  it  would  not  have  caused  the 
bridge  to  fall,  for  the  reason  that  the  string- 
ers get  their  support,  in  part,  from  the 
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bridge,  while  the  latter  gets  no  part  of  its 
support  from  the  stringers. 

These  experts  explain  the  mechanism  of 
the  bridge,  and  show  that,  while  it  is  built 
in  six  sections  of  12^4  feet  each,  yet  these 
sections  are  all  connected  into  one  entire 
span  which  makes  the  whole  bridge.  The 
iron  cords  which  unite  these  several  sections 
and  bind  them  into  one  span  are  what  holds 
up  the  bridge,  the  stringers  performing  no 
function  of  that  sort.  If  one  of  these  cords 
breaks,  the  bridge  falls.  It  is  further  shown 
that,  if  one  or  more  of  the  stringers  had 
slipped  from  the  beams  and  fallen  into  th& 
creek,  neither  the  bridge  nor  the  car  would 
have  fallen  from  that  cause. 

These  experts  inspected  the  bridge  after  it 
had  fallen,  and  foimd  no  unsound  or  broken 
timbers  therein,  and  found  no  faulty  condi- 
tion of  anything  about  the  bridge,  except 
the  defect  in  the  loop  of  the  bottom  cord, 
where  there  had  been  an  imperfect  weld. 
The  broken  cord  was  produced  in  court,  and 
the  unqualified  testimony  of  these  experi- 
enced bridge  men  is  that  the  breaking  of 
that  cord  was  the  sole  cause  of  the  accident,, 
and  that  the  defect  in  the  cord  was  the  im- 
perfect weld,  which  could  not  have  been  de- 
tected by  the  utmost  scrutiny. 

"Where  the  accident  arises  from  a  hidden 
and  internal  defect,  which  a  careful  and 
thorough  examination  would  not  disclose^ 
and  which  could  not  be  guarded  against  by 
the  exercise  of  a  sound  judgment  and  the 
most  vigilant  oversight,  then  the  proprietor 
is  not  liable  for  the  injury,  but  the  misfor- 
tune must  be  borne  by  the  sufferer  as  one  of 
that  class  of  injuries  for  which  the  law  can 
afford  no  redress  in  the  form  of  a  pecuniary 
recompense."  2  Hutchinson,  Carr.  3d  ed. 
§§  903,  904.  The  liability  of  a  carrier  of 
passengers  as  thus  defined  is  now  almost 
universally  adopted. 

As  a  matter  of  course,  there -can  be  no 
negligence  where  there  is  no  breach  of  duty. 
It  must  appear,  therefore,  not  only  that  the 
defendant  owed  a  duty,  but  also  that  he  did 
not  perform  it;  and,  if  the  accident  com- 
plained of  was  inevitable,  it  is  not  a  case  of 
negligence.  An  accident  is  inevitable  if  the 
person  by  whom  it  occurs  neither  has,  nor  is 
legally  bound  to  have,  sufficient  power  to 
avoid  it  or  prevent  its  injuring  another.  In 
such  a  case  the  essential  element  of  a  legal 
duty  is  wanting,  and  it  cannot,  therefore,, 
be  a  case  of  negligence.  1  Shearm.  &  Redf. 
Neg.  §  16,  16. 

Applying  these  well-settled  principles  to 
the  established  facts  in  the  case  before  us, 
the  conclusion  cannot  be  escaped  that  the 
accident  under  consideration  was  one  of 
those  inevitable  and  unavoidable  casualties 
which  human  care  and  foresight  could  not 
have  provided  against;  and  that  no  liability 
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attaches  to  the  plaintiff  in  error  on  account 
thereof. 

.  Notwithstanding  the  conclusion  reached 
on  the  merits,  the  case  must,  under  our  prac- 
tice, be  remanded  for  another  trial  if  the 
plaintiff  be  so  advised.  It  is  therefore  nec- 
essary that  objections  taken  to  two  of  the 
instructions  given  by  the  circuit  court  should 
be  considered. 

The  first  of  these  is  instruction  No.  4,  giv- 
en on  behalf  of  the  plaintiff,  which  is  as  fol- 
lows: "The  slightest  neglect  against  which 
human  prudence  and  foresight  might  have 
guarded,  and  by  reason  of  which  the  injury 
may  have  been  occasioned,  renders  the  Roa- 
noke Railway  Company  liable  in  damages 
for  such  injury." 

The  objecti9n  made  to  this  instruction  is 
that  the  jury  are  told  that  negligence  that 
may  have  occasioned  the  plaintiff's  injury 
will  justify  a  recovery;  it  being  insisted 
that  the  negligence  must  have  caused  the 
injury  in  order  to  justify  a  recovery. 

This  instruction,  in  the  same  language 
that  is  here  employed,  has  been  more  than 
once  approved  by  this  court  in  cases  of  a 
like  nature.  Baltimore  &  O.  R.  Co.  v. 
Wightman,  29  Gratt.  431,  26  Am.  Rep.  384; 
Baltimore  &  O.  R.  Co.  v.  Noell,  32  Gratt. 
394.  In  both  of  these  cases  the  accident  re- 
sulted to  a  passenger  from  the  falling  of  a 
railroad  bridge.  An  examination  of  the  rec- 
ords and  the  briefs  filed  in  both  cases  shows 
that  the  same  objection  and  the  same  argu- 
ment in  support  thereof  was  there  made  to 
this  instruction  that  is  now  made. 

In  the  first  case  cited  Judge  Staples, 
speaking  for  a  unanimous  court,  in  referring 
to  this  instruction  in  common  with  four  oth- 
ers, says :  *'We  do  not  deem  it  necessary  to 
enter  into  any  discussion  of  the  propositions 
of  law  involved  in  these  instructions.  It  is 
sufficient  to  say  that  they  are  fully  sus- 
tained by  the  elementary  writers  and  by  the 
opinions  of  the  most  respectable  courts  in 
this  country." 

The  Case  of  Noell,  supra,  is  to  the  same 
effect. 

In  the  light  of  these  authorities,  the  ob- 
jection to  the  instruction  under  considera- 
tion was  properly  overruled. 

The  second  objection  taken  by  the  plain- 
tiff in  error  is  to  the  modification  made  by 
the  circuit  court  of  its  instruction  No.  2. 
The  instruction  as  asked  for  was  as  follows : 
"The  jury  are  instructed  that  the  plaintiff, 
in  order  to  recover  in  this  case,  must  estab- 
lish the  negligence  of  the  defendant  by  evi- 
dence sufficient  to  satisfy  reasonable  and 
well-balanced  minds.  They  are  further  in- 
structed that  the  evidence  must  show  more 
than  a  probability  of  a  negligent  ^ct,  and 
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the  plaintiff  cannot  recover  if  it  is  just  as 
probable  that  the  accident  in  which  the 
plaintiff  was  injured  resulted  from  one  of 
two  causes,  for  one  of  which  the  defendant 
is  not  responsible." 

This  instruction  was  modified  by  the  court, 
and  made  to  read  as  follows:  "The  jury 
are  instructed  that  the  plaintiff,  in  order  to 
recover  in  this  case,  UMist  establish  the  neg- 
ligence of  the  defendant  by  evidence  suffi- 
cient to  satisfy  reasonable  and  well-balanced 
minds,  and  the  evidence  must  show  more 
than  a  probability  of  a  negligent  act;  but, 
when  the  plaintiff  has  shown  that  she  was 
injured  by  the  breaking  down  of  the  bridge 
and  overturning  the  car,  then  this  is  suffi- 
cient proof  of  negligence  on  the  part  of  the 
defendant  company  to' meet  the  requirements 
above  stated,  and  then  the  burden  of  proof 
is  on  the  company  to  establish,  by  a  pre- 
ponderance of  evidence,  that  it  has  been 
guilty  of  no  negligence  whatsoever  which 
caused  the  accident,  and  the  damage  has 
been  occasioned  by  inevitable  casualty,  or  by 
some  cause  which  human  care  and  foresight 
could  not  prevent." 

There  was  no  error  in  this  action  of  the 
circuit  court.  Under  the  instruction,  as 
asked  for,  the  defendant  company  would 
merely  have  to  raise  a  doubt  as  to  the  cause 
of  the  accident,  and  thereby  shift  to  the 
plaintiff  a  greater  burden  than  the  law  im- 
poses in  such  cases.  In  the  case  of  a  pas- 
senger, when  the  plaintiff  shows  that  his  in- 
jury resulted  from  an  accident  which  was 
caused  by  the  breaking  down  of  one  of  the 
carrier's  bridges,  it  is  sufficient  proof  of  neg- 
ligence on  the  part  of  the  defendant  company 
to  put  the  burden  upon  it  of  establishing, 
by  a  preponderance  of  evidence,  that  the  ac- 
cident and  the  resulting  damage  was  occa- 
sioned by  inevitable  casualty,  or  by  some 
cause  which  human  care  and  foresight  could 
not  have  prevented.  The  presumption  of 
negligence  suggested  does  not  arise  from  the 
abstract  fact  of  an  accident  to  a  passenger, 
but  arises  from  a  consideration  of  the  nature 
and  quality  of  the  accident;  and  it  must  ap- 
pear that  it  was  such  an  accident  as  does 
not,  in  the  usual  course  of  things,  happen 
to  passengers  when  due  care  is  exercised  on 
the  part  of  the  carrier.  3  Thomp.  Neg. 
§  3484;  Richmond  R.  &  Electric  Co.  v.  Hud- 
gins,  100  Va.  409,  41  S.  E.  736. 

Because  of  the  error  of  the  Circuit  Court 
in  not  setting  aside  the  verdict  as  contrary 
to  the  law  and  the  evidence,  its  judgment 
must  be  reversed,  the  verdict  set  aside,  and 
the  case  remanded  for  a  new  trial,  not  in 
conflict  with  the  views  expressed  in  this 
opinion. 
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V. 

TOWN  OF  WILBUR  et  al.,  Appta. 
(49  Wash.  416,  95  Pac.  642.) 

Judsment—  injunction  —  regrularity. 

1.  A  judgment  enjoining  the  performance 
oi  a  contract  which  has  already  been  per- 
formed is  irregular. 

Equity  —  injunction  —  closed  transac- 
tion. 

2.  Upon  a  petition  to  enjoin  a  town  from 
carrying  out  an  illegal  contract  consisting 
of  the  satisfaction  without  consideration -of 
A  judgment  recovered  by  it,  which  has  in 
fact  been  done,  a  court  of  equity  may 
set  aside  the  satisfaction  and  restrain  the 
parties  from  carrying  out  the  agreement. 
Town  —  satisfaction  of  judgment  —  au- 

tliority. 

3.  A  town  council  has  no  authority  to 
satisfy  a  judgment  obtained  by  the  town  up- 
on payment  of  the  costs  of  the  action,  since 
such  satisfaction  is  in  fact  a  gift  to  the 
judgment  debtor  which  the  council  has  no 
power  to  make. 

(May    11,    1908.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Lincoln  Coun- 
ty enjoining  the  satisfaction  of  a  judgment. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  E.  F.   Scarborough  and  Neal, 
Sessions,  &  Myers  for  appellants. 

Messrs.  Morritt,  Hibschman,  Oswald^ 
A  Merritt  for  respondent. 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  injunctive  relief. 
It  was  tried  upon  the  following  agreed  state- 
ment of  facts :  "  (1 )  That  the  town  of  Wil- 
bur is  a  municipal  corporation  of  the  state 
of  Washington,  organized  and  existing  as  a 
city  of  the  fourth  class  under,  and  by  virtue 
of  the  laws  of  the  said  state  relative  to  mu- 
nicipal corporations. 

"(2)  That  the  defendants  L.  Lewis,  W. 
W.  Howells,  F.  T.  Bump,  W.  J.  Browne, 
and  James  A.  Muir  are  the  duly  elected, 
qualified,  and  acting  members  of  the  town 
council  of  the  town  of  Wilbur. 

"(3)  That  the  defendant  Peder  F^ldborg 
is  the  duly  elected,  qualified,  and  acting 
town  treasurer  of  said  town  of  Wilbur. 


^^ase  Note,  —  Right  of  totm,  county,  or 
municipality  to  surrender  valid  claim 
upon  a  partial  payment  thereof. 

The  right  of  a  public  corporation  to  com- 
promise claims  or  judgments  in  its  favor 
is  usually  sustained  in  the  absence  of  fraud 
or  collusion,  unless  the  compromise  is  made 
for  the  purpose  of  making  a  gift  or  dona- 
tion to  the  other  party  thereto,  rather  than 
for  purposes  which,  as  to  private  individu- 
als, are  recognized  as  lawful  and  valid  ob- 
jects for  compromise  or   settlement. 

Judgments. 

!Most  of  the  cases  passing  upon  the  ques- 
tion wherein  the  foregoing  doctrine  has  been 
enunciated  or  applied  have  been  considering 
•claims  as  to  which  there  was  a  chance  for 
further  litigation,  rather  than,  as  in  Fabns- 
woRTii  V.  Wilbur,  claims  that  had  already 
heen  reduced  to  judgment,  and  as  to  which 
the  right  to  an  appeal  had  expired  prior 
to  the  settlement,  or  as  to  which  no  right 
of  appeal  existed.  Such  a  case,  however, 
was  considered  by  the  court  in  Collins  v, 
Welch,  58  Iowa,  72,  43  Am.  Rep,  111,  12 
N.  W.  121,  wherein  the  right  of  the  board 
of  supervisors  to  compromise  a  judgment 
for  taxes  was  sustained,  although  no  ques- 
tion was  raised  in  regard  to  the  validity  of 
the  judgment,  and  it  had,  at  the  time  of  the 
compromise,  become  a  claim  to  be  enforced 
by  execution,  and  although  the  plaintiff  tax- 
payers who  sought  a  writ  of  certiorari  for 
the  purpose  of  testing  the  power  of  the 
board  of  supervisors  to  make  the  compro- 
mise, and  to  set  it  aside  if  it  should 
be  found  that  the  power  did  not  exist,  al- 
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leged  in  their  petition  that  the  judgment 
debtors  were  solvent  and  able  to  pay  the 
judgment  in  full.  The  decision  of  the  court 
was  based  on  its  construction  of  §  303, 
subdiv.  11,  of  the  Code,  which,  in  substance, 
provides  that  the  county  supervisors  are  to 
represent  their  respective  counties,  and  to 
have  the  care  and  management  of  the  prop- 
erty and  business  of  the  county  in  all  cases 
where  no  other  provision  is  made.  This  sec- 
tion was  said  to  authorize  the  board  of  su- 
pervisors to  compromise  the  judgment  if  it 
acted  in  good  faith.  As  to  the  claim  that 
there  was  no  basis  for  compromise  in  this 
case,  because  the  judgment  was  a  valid 
judgment,  enforceable  by  execution,  and  the 
judgment  debtors  were  solvent,  the  court 
said:  "It  is  true  that,  where  a  claim  has 
been  reduced  to  judgment,  all  questions  per- 
taining to  the  rightfulness  of  the  claim 
have  been  adjudicated.  But  questions  may 
arise  subsequent  to  the  rendition  of  the 
judgment,  and,  where  they  are  of  such  a 
character  as  to  render  a  compromise  expedi- 
ent, it  is  manifest  that  the  board  ought  to 
have  the  power  to  make  it.  Suppose,  for  in- 
stance, that  the  financial  condition  of  the 
judgment  debtor  is  such  that  the  board  is 
unable  to  discover  any  way  of  collecting  any 
part  of  the  judgment.  The  board  should 
have  the  power  to  accept  a  part  in  satis- 
faction of  the  whole,  if,  in  its  judgment,  the 
best  interests  of  the  county  would  thereby 
be  promoted.  All  rules  of  business  con- 
duct by  which  a  prudent  person  is  governed 
are  applicable  to  a  county  in  the  manage- 
ment of  its  affairs  under  similar  circum- 
stances. It  is  true  that  in  the  case  at  bar 
the  plaintiff  avers  that  the  judgment  debtor 
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"(4)  That,  on  or  about  the  13th  day  of 
March,  1906^  judgment  was  entered  by  the 
superior  court  of  the  state  of  Washington 
in  and  for  the  county  of  Lincoln,  in  an  ac- 
tion wherein  the  defendant  the  town  of  Wil- 
bur was  the  plaintiff,  and  wherein  one  J.  E. 
Nave,  one  E.  H.  Lewis,  and  one  C.  A.  Person 
were  defendants,  for  the  sum  of  $1,000  and 
costs,  and  that  thereafter  the  said  J.  E. 
Nave,  E.  H.  Lewis,  and  C.  A.  Person  duly 
appealed  to  the  supreme  court  of  the  state 
of  Washington  from  the  judgment  afore- 
said. That,  on  the  9th  day  of  October,  1906, 
the  said  appeal  was  by  the  said  supreme 
court  dismissed,  and  that  the  said  judgment 
was  at  the  time  of  the  dismissal  of  the  ap- 
peal a  valid,  legal,  and  binding  claim  against 
the  said  J.  E.  Nave,  E.  H.  I«wis,  and  C.  A. 
Person,  to  which  there  was  no  further  de- 
fense of  any  nature ;  and  said  judgment  still 
remains  a  valid,  legal,  and  binding  claim 
against  said  defendants  J.  E.  Nave,  E.  H. 
Lewis,  and  C.  A.  Person,  unless  it  has  been 
satisfied,  settled,  and  discharged  by  reason 
of  the  facts  hereinafter  set  forth;  and  that 
no  part  thereof  has  been  paid,  except  the 
sum  of  $290.95,  as  hereinafter  set  forth. 
That  an  execution  has  been  issued  by  the 


clerk  of  the  superior  court  of  the  state  of 
Washington  for  said  county  upon  the  judg- 
ment aforesaid,  and  that  said  execution  is 
now  in  the  hands  of  the  sheriff  of  Lincoln 
county  for  the  satisfaction  of  said  judg- 
ment. 

"(6)  That,  on  the  21st  day  of  November, 
1906,  at  a  regular  meeting  of  the  town 
council  of  the  town  of  Wilbur,  composed  of 
the  defendants  L.  Lewis,  W.  W.  Howells,  F. 
T.  Bump,  W.  J.  Browne,  and  James  A  Muir, 
a  resolution  was  introduced,  seconded,  and 
passed  by  the  said  defendants,  to  the  effect 
that  the  said  judgment  should  be  satisfied 
and  discharged  upon  the  payment  by  the 
said  defendants  in  the  action  wherein  the 
judgment  was  entered,  of  the  costs  and  ex- 
penses therein  incurred  by  the  said  town 
of  Wilbur,  aggregating  the  sum  of  $290.95; 
and  that  the  said  town  council  and  the  de- 
fendants above  named  as  members  of  the 
said  council  then  and  there  agreed  with  the 
said  J.  E.  Nave,  E.  H.  Lewis,  and  C.  A. 
Person  to  accept  from  them  in  full  satisfac- 
tion of  the  said  judgment  as  a  full  discharge 
of  all  their  liability  to  the  said  town  of 
Wilbur  under  said  judgment  the  sum  above 


was  solvent.  But  that  averment  is  not  ma- 
terial. We  cannot  go  into  any  such  ques- 
tion of  fact  in  this  action.  The  question 
before  us  is  one  of  jurisdiction.  If  the 
board  can  make  a  compromise  with  an  in- 
solvent judgment  debtor,  it  must  be  allowed 
to  judge  for  itself  in  any  given  case  as  to 
whether  the  debtor  is  insolvent  or  not,  and 
an  error  made  in  this  respect,  however 
great,  would  not  affect  its  jurisdiction." 

The  doctrine  of  the  Collins  Case  also 
finds  support  in  Hagler  v.  Kelly,  14  N.  D. 
218,  103  N.  W.  629.  While  in  that  case  the 
court  was  considering  the  right  of  a  county 
to  sell  a  judgment,  yet  it  reached  its  con- 
clusion that  the  county  might  sell  a  judg- 
ment for  less  than  its  face,  on  the  ground 
that  it  had  the  clear  right  to  compromise  a 
judgment.  On  this  subject  it  is  said:  ''It 
must  be  conceded  that  the  board  had  the 
power  to  abate  or  compromise  the  tax  which 
became  merged  in  this  judgment,  if,  in  the 
fair  exercise  of  its  discretion,  such  action 
was  advisable.  .  .  .  It  is  clear  that  this 
same  power  continued  after  the  judgment 
was  obtained.  The  duty  of  the  county  com- 
missioners with  respect  to  the  collection  of 
the  taxes  merged  in  this  judgment  was  the 
same  after  as  before  the  entry  of  the  judg- 
ment. If  they  had  the  poweV  to  abate  or 
compromise  the  claim,  we  can  conceive  of 
BO  valid  objection  to  their  right  to  effect  the 
same  result  by  selling  the  claim." 

Where  a  county  owned  a  judgment 
against  its  treasurer  and  bondsmen,  each 
and  all  of  whom  were  insolvent,  and,  as 
collateral  thereto,  a  claim  against  an  in- 
solvent lank,  no  part  of  which  was  imme- 
diately collectable,  and  the  ultimate  value 
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of  which,  and  the  time  when  such  value 
would  be  realized  by  the  county,  were  un- 
certain, it  was  held,  in  Washburn  County 
V.  Thompson,  99  Wis.  586,  76  N.  W.  309, 
that  it  was  competent  for  the  county  board 
to  release  one  of  the  bondsmen,  the  presi- 
dent of  the  insolvent  bank,  and  consent  to  a 
reassignment  to  the  bank  so  that  it  could 
resume  business  with  some  prospect  of  ul- 
timately paying  its  indebtedness,  suspend 
further  proceeding  to  collect  such  judgment, 
and  extend  the  time  for  the  bank  to  pay  the 
claim,  on  condition  of  its  giving  a  bond  with 
sufficient  sureties  to  make  reasonably  cer- 
tain the  payment  of  the  indebtedness  at  the 
end  of  the  extended  period.  The  court,  in 
reaching  its  conclusion,  distinguished  But- 
ternut V.  O'Malley,  60  Wis.  329,  7  N.  W. 
246,  248,  in  which  a  town  board  attempted 
to  rebate  a  judgment  which  had  been  af- 
firmed by  the  court  of  last  resort,  and  the 
solvency  of  the  judgment  debtors  was  not 
questioned.  The  two  cases  may  be  said  to 
establish  the  principle,  so  far  as  the  Wis- 
consin courts  are  concerned,  that  a  public 
corporation  may  compromise  a  valid  claim 
if  disputed  before  it  is  merged  in  a  judg- 
ment, and  thereafter,  if  the  solvency  of  the 
debtors  is  questionable. 

A  similar  doctrine  was  also  enunciated  in 
Standart  v.  Burtis,  46  Hun,  82,  wherein 
taxpayers  were  allowed  injunctions  re- 
straining a  city  from  canceling  and  dis- 
charging a  judgment  in  its  favor  on  pay- 
ment by  the  judgment  debtors  of  a  sum 
much  less  than  its  face,  where  it  was  alleged 
that  the  purpose  of  the  settlement  was  to 
favor  the  debtor  at  the  expense  of  the  tax- 
payers of  the  city,  and  that  the  action  of 
21 
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referred  to  and  amounting  to  $200.95,  aa 
aforesaid. 

*'(6)  That  the  said  J.  E.  Nave,  E.  H. 
Lewis,  and  C.  A.  Person,  in  pursuanoe  of 
the  resolution  of  the  said  town  council  of 
the  said  town  of  Wilbur,  hereinbefore  men- 
tioned, paid  to  the  treasurer  of  said  town, 
and  the  treasurer  accepted  from  the  said 
defendants,  the  sum  of  $200,  and  the  said 
defendants  paid  to  the  clerk  of  the  above- 
named  court  the  sum  of  $90.75  in  full  sat- 
isfaction and  discharge  of  the  said  judg- 
ment, and  thereafter  the  treasurer  of  the 
said  town  council  of  the  said  town  of  Wil- 
bur paid  the  said  sum  of  $200  into  the  treas- 
ury of  the  said  town  of  Wilbur,  which  was 
thereafter  used  and  expended  by  said  town 
in  its  usual  and  ordinary  course  of  busi- 
ness, and  that  the  said  town  council  of  the 
said  town  of  Wilbur  has  instructed  the  sher- 
iff of  Lincoln  county,  Washington,  not  to 
proceed  under  the  execution  placed  in  his 
hands  referred  to  in  paragraph  5  of  the 
plaintiff's  complaint  herein. 

"(7)  That  the  plaintiff  is  a  resident  and 
taxpayer  of  the  said  town  of  Wilbur,  and 
pays  annually  to  the  said  town  of  Wilbur 
large  sums  of  money  as  taxes,  and  that  the 
said  settlement  of  the  said  judgment  by  the 
defendant,  as  hereinbefore  mentioned,  will 
increase  the  taxes  of  this  plaintiff  and  all 


other  taxpayers  of  the  said  town  of  Wilbur 
to  the  extent  of  the  reduction  made  on  this 
judgment  by  said  town  council. 

"(8)  That  the  said  J.  E.  Nave,  E.  H. 
Lewis,  and  C.  A.  Person  are  the  owners  of 
property  in  Lincoln  county,  not  exempt  from 
execution,  of  the  value  of  at  least  $1,200." 

On  the  facts  so  stipulated,  the  trial  court 
held  that  the  town  council  was  without  pow- 
er to  settle  and  satisfy  the  judgment  on  the 
terms  recited  in  the  resolution,  and  entered 
a  decree  as  follows:  "It  is  ordered,  ad- 
judged, and  decreed  that  the  defendants  L. 
Lewis,  W.  W.  Howells,  F.  T.  Bump,  W.  J. 
Browne,  James  A.  Muir,  and  Peder  Fald- 
borg,  and  their  successors  and  each  and  all 
of  them  be,  and  they  are  hereby,  perpetually 
enjoined  from  making  any  settlement  with 
J.  E.  Nave,  E.  H.  Lewis,  and  C.  A.  Person 
upon  the  judgment  and  claim  involved  ii> 
this  action  for  any  sum  whatsoever  less 
than  the  full  amount  due  to  said  town  of 
Wilbur  under  said  judgment;  that  they  and 
their  successors  and  each  of  them  be  per- 
petually enjoined  from  carrying  out  the 
agreement  made  with  said  Nave,  Lewis,  and 
Person  for  the  settlement  of  said  judgment 
for  less  than  is  due  thereon  to  the  defend- 
ant the  town  of  Wilbur;  that  they  and 
each  of  them  and  their  successors  in  office 
be,  and  they  are  hereby,    perpetually    en- 


the  board  was  in  gross  violation  of  law,  and 
of  their  duties  as  officers  of  a  municipality, 
and  in  violation  of  their  duties  to  taxpayers 
of  the  city. 

The  doctrine  that  public  corporations 
have  the  power  to  compromise  judgments  in 
favor  of  the  corporation,  where  the  time  for 
an  appeal  from  such  judgments  has  not 
yet  expired,  is  sustained  by  the  great  weight 
of  authority.  Thus,  in  Farnham  v.  Lincoln, 
75  Neb.  602,  106  N.  W.  666,  the  right  of 
the  officer  of  a  municipality  to  compromise 
a  litigation  still  pending  in  behalf  of  the 
city  against  a  street  railway  company  for 
taxes  was  sustained,  although  a  judgment 
had  been  rendered  in  the  lower  court  in 
behalf  of  the  city  for  a  much  larger  sum 
than  that  received  in  the  compromise. 

And  in  Agnew  v.  Brail,  124  111.  312,  16 
N.  E.  230,  while  it  was  recognized  that  a 
city  council  was  without  power  to  sell  or 
in  any  manner  dispose  of  the  property  of 
a  corporation  without  consideration,  or  to 
discharge,  without  payment,  a  debt  due  a 
public  corporation  from  parties  who  were 
solvent  and  responsible,  where  no  con- 
troversy existed  in  regard  to  the  validity 
and  binding  effect  of  the  indebtedness,  yet 
it  was  held  that,  where  the  city  had  ob- 
tained a  judgment,  but  steps  had  been  taken 
by  the  judgment  debtor  to  appeal  the  same, 
on  which  appeal  he  would  be  entitled  to  a 
trial  de  novOf  the  transaction  was  one  which 
was  in  the  nature  of  a  pending  controversy, 
and  as  such  the  city  council  had  the  power 
to  settle  it  by  compromise. 
19L.R.A.(N.S.) 


To  the  same  effect,  under  very  similar 
facts,  is  Petersburg  v.  Mappin,  14  111.  193, 
56  Am.  Dec.  501. 

In  reaching  the  same  conclusion  as  to- 
the  right  of  a  board  of  supervisors  to  set- 
tle a  judgment  in  favor  of  a  county,  but 
from  which  an  appeal  had  been  taken  which 
was  still  pending,  in  Orleans  County  v. 
Bowen,  4  Lans.  24,  the  court  said:  ''The 
power  to  commence  and  prosecute  actions 
necessarily  includes  and  comprehends  the 
power  to  finish  them,  and  to  determine  how 
far  they  shall  be  carried  on,  and  in  what 
manner  they  may  be  ended.  It  includes  the 
power  to  discontinue  the  action  commenced, 
upon  terms  or  otherwise,  and  to  agree  upon 
the  terms.  .  .  .  It  is  claimed  •  in  be- 
half of  the  plaintiffs  that  what  they  under- 
took to  do  was  to  give  away  the  corporate 
property,  and  that  this  was  wholly  beyond 
their  power.  But  here  was  no  gift  in  any 
just  or  proper  sense  of  the  term.  It  was  a 
gift  in  the  same  sense  that  every  party  to 
a  controversy  gives  when  he  relinquishes  a 
portion  of  a  claim  he  makes  against  his  ad- 
versary to  effect  a  settlement  and  avoid 
further  litigation,  and  no  other." 

A  case  going  to  the  extreme  in  sustaining 
this  doctrine  is  Gering  v.  School  Dist.  76 
Neb.  219,  107  N.  W.  250,  wherein  the  right 
of  a  school  district  to  make  a  compromise 
with  its  judgment  debtor,  against  whom  it 
held  two  judgments  un appealed  from,  but 
from  which  the  time  to  appeal  had  not  yet 
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joined  and  restrained  from  interfering  in 
any  manner  whatsoever  with  the  sherilT  of 
Lincoln  county  in  his  efforts  or  attempts  to 
proceed  under  the  execution  issued  in  said 
action;  and  that  the  said  town  of  Wilbur, 
the  town  council  of  said  town,  the  defend- 
ants above  mentioned  as  councilmen,  and 
their  successors  in  office  be,  and  they  are 
hereby,  required  and  commanded  to  have  an 
execution  issued  on  the  said  judgment  and 
to  take  all  other  necessary  steps  and  pro- 
ceedings to  collect  in  full  all  sums  due  to 
said  town  of  Wilbur  under  and  by  virtue  of 
said  judgment  against  J.  £.  Nave,  E.  H. 
Lew^is,  and  C.  A.  Person,  and  that  they  pro- 
ceed immediately  to  collect  for  the  said 
town  of  Wilbur  and  pay  into  the  treasury  of 
said  town  all  sums  due  to  said  town  in  and 
by  virtue  of  said  judgment,  to  which  defend- 
ants except  and  exception  allowed." 

From  the  judgment  so  entered,  the  town 
and  its  officers  appeal. 

In  this  court  the  appellants  make  two 
principal  contentions:  First,  that  the  court 
was  without  power  to  enjoin  a  transaction 
that  the  proofs  showed  had  been  then  com- 
mitted; and,  second,  that  a  municipal  cor- 
poration in  this  state  has  power  and  au- 
thority to  compromise  and  satisfy  a  final 
judgment  in  its  favor  by  taking  a  part  for 
the  whole,  even  though  the  judgment  debtor 


has  property  out  of  which  the  judgment  can 
be  made  on  execution. 

The  judgment  is  irregular.  The  acts  which 
the  appellants  were  enjoined  from  commit-  . 
ting  were  performed  at  the  time  the  judg- 
ment was  entered  as  fully  and  completely 
as  the  parties  were  capable  of  performing 
them,  and  the  proper  judgment  would  have 
been  one  vacating  and  setting  a^ide  the  at- 
tempted compromise  and  settlement,  and  re- 
straining the  parties  from  carrying  oiit  the 
agreement.  Such  a  judgment  is  within  the 
powers  of  the  superior  court  to  enter  when 
sitting  as  a  court  of  equity.  The  powers  of 
the  court  to  grant  injunctive  relief  are  man- 
datory afi  well  as  prohibitive.  It  may,  by  its 
mandate,  compel  the  undoing  of  those  acts 
that  have  been  illegally  done,  as  well  as  it 
may,  by  its  prohibitive  powers,  restrain  the 
doing  of  illegal  acts.  Nor  was  it  material 
in  this  case  that  the  complaint  asked  for 
preventive  relief  rather  than  for  a  manda- 
tory injunction  vacating  and  setting  aside 
what  had  been  done.  The  plaintiff  based  his 
complaint  for  relief  on  the  facts  then  in  his 
possession.  He  did  not  know  that  the  acts 
contemplated  had  been  consummated.  After 
the  facts  developed  he  was  entitled  to  amend 
his  complaint  so  as  to  make  the  pleadings 
and  proofs  correspond  had  objection  been 
then  taken  as  to  its  sufficiency.     No  such 


expired,  by  not  only  releasing  and  dischar- 
ging the  judgment  debtor  from  all  claims  in 
reference  thereto,  but  also  paying  him  a 
sum  of  money,  was  sustained.  One  of  the 
judgments  compromised  was  rendered  in 
an  action  by  the  judgment  debtor  against 
the  school  district,  for  costs  of  suit,  and, 
of  course,  there  was  a  chance  of  his  revers- 
ing this  judgment  on  appeal  and  securing 
a  favorable  judgment  against  the  district. 
In  the  following  cases,  also,  the  right  of 
public  corporations  to  compromise  judg- 
ments in  their  favor,  where  the  right  to  an 
appeal  had  not  expired,  was  also  sustained: 
State  V.  Davis,  11  S.  D.  Ill,  74  Am.  St. 
Rep.  780,  75  N.  W.  897;  St.  Louis,  I.  M. 
A  S.  R.  Co.  V.  Anthony,  73  Mo.  431;  Kins 
ley  V.  Norris,  62  N.  H.  652;  Mills  County 
V.  Burlington  &  M.  River  R.  Co,  47  Iowa, 
66;  Multnomah  County  v.  Dekura  (Or.) 
93  Pac.  821. 

Compromise  of  claims  not  reduced  to  judg- 
ment. 

The  question  has  arisen  as  to  the  right  of 
a  public  corporation  to  accept  from  an  of- 
ficer having  in  charge  its  money  a  sum 
less  than  the  full  amount  owing  by  him, 
where  be  has  lost  a  portion  of  such  money 
through  some  misfortune,  as  by  theft;  and 
it  is  very  generally  held  by  the  courts  that 
such  circumstances  do  not  present  a  proper 
ground  for  compromise,  and  that  a  settle- 
ment or  compromise  for  less  than  the  full 
amount  of  money  owing  by  such  officer  is 
19LJl.A.(N.S.) 


invalid.  Such  was  the  holding  of  the  court 
in  the  following  cases:  Jefferson  C'ounty 
V.  Lineberger,  3  Mont.  231,  35  Am.  Ren. 
462;  Bland  v.  Orr,  90  Tex.  492,  39  S.  W. 
558;  Com,  v.  Tilton,  111  Ky.  341,  63  S.  W. 
602. 

To  the  same  effect,  as  to  moneys  illegally 
allowed  a  county  officer  by  the  board  of  com- 
missioners in  a  settlement  with  him,  is  Zuel- 
ly  V.  Casper,  37  Ind.  App.  186,  76  N.  E.  646. 

But  in  Hancock  County  v.  Bradley.  53 
Tnd.  422,  the  fact  that  the  treasurer  of  a 
county  had  settled  with  the  county  com- 
missioners for  a  sum  less  than  the  amount 
of  which  he  was  the  custodian  for  the  coun- 
ty, and  which  had  been  stolen  from  him, 
was  held  to  be  a  good  defense  to  an  action 
against  him  and  his  bondsmen  by  the  board, 
brought  after  such  settlement. 

In  Behan  v.  Board  of  Assessors.  46  La. 
Ann.  870,  15  So.  397,  the  right  of  tlie  mayor 
of  a  city  to  make  a  compromise  with  a 
college  as  to  the  number  of  students  from 
the  municipality  which  the  college  was  to 
accept  free  of  tuition  was  denied. 

And  in  Delta  County  v.  Blackburn,  100 
Tex.  51,  93  S.  W.  419,  the  right  of  th6  com- 
missioners' court  of  a  county  to  reduce  the 
rate  of  interest  on  a  contract  for  the  pur- 
chase of  real  estate  was  denied.  In  this 
case,  however,  such  a  contract  would  have 
been  invalid  had  it  been  made  by  private 
persons,  because  not  based  on  a  valuable 
consideration. 
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objection  having  been  taken,  this  court  will 
treat  it  as  sufficient. 

The  second  contention  is  of  more  difficulty, 
but  we  think  the  court  rightly  held  that  the 
attempted  settlement  was  beyond  the  powers 
of  the  town  council.  It  is  true  the  council 
has  the  exclusive  management  of  the  fiscal 
affairs  of  the  town,  and  must  be  accorded  a 
somewhat  wide  discretion  as  to  the  manner 
in  which  it  will  conduct  such  affairs,  yet  we 
think  this  power  does  not  enable  them  to 
give  up  to  third  persons  the  actual  property 
of  the  town.  No  doubt  the  town  council 
may  legally  compromise  doubtful  or  disputed 
claims  where  they  act  in  good  faith  and 
with  ordinary  discretion,  but  they  cannot, 
under  the  guise  of  a  compromise,  surrender 
up  valuable  rights  or  claims  over  which 
there  is  no  longer  room  for  a  substantial 
controversy.  Such  an  attempt  is  a  gift 
rather  than  a  settlement  of  a  doubtful  or 
disputed  claim,  and  gifts  to  private  indi- 
viduals are  beyond  the  powers  of  the  town. 

For  the  irregularity  first  mentioned,  how- 
ever, the  judgment  must  be  reversed,  with 
instructions  to  modify  it  in  the  particulars 
mentioned.    It  will  be  so  ordered. 

Had  ley,  Ch.  J.,  and  Crow,  Mount,  and 
Rndkin,  JJ..  concur. 
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NORTHWEST     THRESHER     COMPANY, 
Appt., 

V. 

LEWIS  DAHLGREN  et  al.,  Respts. 
(60  Wash.  825,  97  Pac.  228.) 

Agent  —  authority  —  collection  off  notes. 

An  agent  of  a  corporation  may  be  found 
to  have  had  power  to  receive  property  in 
satisfaction  of  notes  issued  to  the  corpora- 
tion where  he  sold  the  machinery  for  which 
the  notes  were  issued,  received  the  notes  and 
the  mortgage  securing  them,  collected  all 
payments  upon  them,  and  conducted  the 
proceedings  to  foreclose  the  mortgage,  al 
though  an  officer  of  the  corporation  states 
that  his  authority  was  only  to  collect  the 
not«8. 

(September  15,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Snohomifth  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  a  balance  alleged  to  be  due  on 
certain  promissory  notes.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  C.  Dailey  for  appellant. 

Mr.  F.  E.  Anderson,  for  respondents: 

The  respondents  were  warranted  in  be- 
lieving that  the  agent  had  general  authority. 
19L.R.A.(N.S.) 


Palmer  v.  Roath,  86  Mich.  602,  49  K.  W. 
590;  Aultman,  M.  &  Co.  v.  Dodson,  104 
Mich.  507,  62  N.  W.  708;  Dusenberry  v. 
McDole,  42  Wash.  470,  85  Pac.  40;  Kasson 
V.  Noltner,  43  Wis.  647,  28  Am.  Rep.  676; 
Harris  v.  Simmerman,  81  111.  4^;  Estey  v.' 
Snyder,  76  Wis.  624,  45  N.  W.  415;  Howe 
Mach.  Co.  V.  Ballweg,  89  111.  318;' Billings 
V.  Mason,  80  Me.  496,  15  Atl.  59. 

By  receiving  and  retaining  the  proceeds 
of  the  mortgaged  property  upon  foreclosure, 
the  company  ratified  the  acts  of  its  agent.. 

Mechem,  Agency,  §  130;  Curtis  v.  Janzen, 
7  Wash.  58,  34  Pac.  131;  Windsor  v.  St. 
Paul,  M.  &  M.  R.  Co.  37  Wash.  166,  79 
Pac.  613,  3  A.  &  E.  Ann.  Cas.  62;  Peterson 
V.  Hicks,  43  Wash.  412,  86  Pac.  634;  Stras- 
ser  V.  Conklin,  64  Wis.  102,  11  N.  W.  254; 
Miles  V.  Ogden,  54  Wis.  573,  12  N.  W.  81 ; 
Scott  V.  Middletown,  U.  &  W.  G.  R.  Co. 
86  N.  Y.  200;  Rich  v.  State  Nat.  Bank,  7 
Neb.  201,  29  Am.  Rep.  382;  McClure  Bros. 
V.  Briggs,  58  Vt.  82,  56  Am.  Rep.  557,  2 
Atl.  583;  Henderson  v.  Cummings,  44  111. 
325;  Everts  v.  Selover,  44  Mich.  519,  38 
Am.  Rep.  278,  7  N.  W.  225. 

Fnllerton,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  appellant 
against  the  respondents  to  recover  a  balance 
alleged   to  be   due  u^n   three   promissory 


Case  Note.  —  Authority  of  agent  to  ac» 
cept  chattel  in  payment  of  indebted^ 
neas  due  his  principal, 

Tlie  general  doctrine  tliat  an  agent  with 
authority  merely  to  collect  an  indebtedness 
cannot  collect  on  such  indebtedness  any- 
thing but  money  is  well  settled.  This  doc- 
trine was  applied  in  Cram  v.  Sickel,  51  Neb. 
828,  66  Am.  St.  Rep.  478,  71  N.  W.  724. 
wherein  it  was  held  that  an  attorney  hold- 
ing a  claim  secured  by  a  chattel  mortgage 
was  without  power  to  settle  with  the  debtor 
by  taking  the  mortgaged  property  in  full 
satisfaction  of  the  debt  which  it  was 
pledged  to  secure,  unless  he  was  specially 
authorized  so  to  do. 

And  in  Robinson  v.  Nipp,  20  Ind.  App. 
150,  50  N.  E.  408,  the  doctrine  was  ap- 
plied as  to  the  right  of  an  agent  to  deliver 
up  the  notes  of  his  principal  secured  by  a 
mortgage  on  chattels,  and  cancel  the  debt 
on  condition  that  the  mortgagor  should 
turn  over  the  property  covered  by  the  mort- 
gage to  him.  The  fact  that  the  agent  in 
question  assisted  in  delivering  the  pur- 
chased property,  received  the  notes  given 
for  the  purchase  price,  demanded  payment 
of  the  notes  when  due,  took  possession  of 
the  chattels  turned  over  by  the  debtor,  and 
sold  the  same  as  stipulated  in  the  mortgage, 
was  held  not  to  be  sufficient  evidence  of  au- 
thority in  the  agent  to  make  such  an  ar- 
rangement with  the  debtor. 

To  the  same  effect,  as  to  an  agent  set- 
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notes. '  The  notes  in  question  were  executed 
by  the  respondents,  and  delivered  to  the 
Minnesota  Thresher  Manufacturing  Compa- 
ny on  December  30,  1892,  and  were  secured 
by  mortgage  upon  oertaiii  personal  property. 
Foreclosure  proceedings  were  begun  in  1898, 
and  the  property  taken  from  the  possession 
of  the  mortgagors.  Thereafter  the  appellant 
purchased  the  notes  at  a  receiver's  sale  of 
the  thresher  company's  assets,  it  having  be- 
come inaoWent.  This  action  was  brought  on 
October  5,  1006.  To  the  complaint,  which 
was  in  the  usual  form,  the  respondents  filed 
an  answer  in  whioh  they  admitted  the  ex- 
ecution of  the  notes,  but  averred  that  the 
same  had  been  paid  and  satisfied  by  an  ac- 
cord and  satisfaction  between  the  respond- 
ents and  the  Minnesota  Thresher  Manufac- 
turing Company,  made  at  the  time  of  the 


mortgage  foreclosure,  by  which  the  company 
took  the  mortgaged  property  and  certain 
other  property  then  owned  by  the  respond- 
ents in  satisfaction  of  the  mortgage  debt. 

Whether  or  not  such  a  settlement  was 
made  was  the  only  issue  between  the  par- 
ties. On  the  question  the  evidence  was  con- 
flicting; but,  since  the  trial  judge  found  in 
favor  of  the  respondents,  we  shall  not  dis- 
turb his  findings.  The  witnesses  were  be- 
fore him,  and  he  is  in  a  much  better  posi- 
tion to  judge  of  the  weight  of  the  evidence 
than  we  are,  who  must  take  the  evidence 
from  the  printed  record.  The  appellant  con- 
tends, however,  that,  conceding  the  respond- 
ents' version  of  the  transaction  to  be  true, 
the  defense  was  not  made  out,  since  it  was 
shown  that  the  transaction  was  had  with 
an  agent  of  the  Minnesota  Thresher  Manu- 


tling  with  a  mortgagor  of  real  estate  cov- 
ered, is  Rodgers  v.  Peckham,  120  Cal.  238, 
52  Pac.  483. 

This  general  doctrine  was  also  applied 
in  the  following  cases,  wherein  merchandise 
or  other  personal  chattels  were  taken  by  an 
agent,  whose  authority  was  merely  to  col- 
lect for  his  principal,  and  who  had  no  spe- 
cial authority  to  receive  anything  but 
money;  and  it  was  held  that  the  receipt  of 
chattels  under  such  circumstances  was  not 
binding  ou  the  principal,  and  would  not,  ap- 
ply on  the  indebtedness,  if  the  principal  had 
not  received  the  benefit  of  it:  Mudgett  v. 
Day,  12  Cal.  139;  Sioux  City  Nursery  & 
Seed  Co.  v.  Magnus,  1  Colo.  App.  46,  27 
Pac.  257;  McLaughlin  v.  Blount.  61  Ga. 
168;  Reynolds  v.  Ferree,  86  111.  670;  Kirk 
V.  Hiatt,  2  Ind.  322;  Aultman  v.  Lee,  43 
Iowa,  404;  Woodruff  v.  American  Road 
Mach.  Co.  23  Ky.  L.  Rep.  1561,  65  S.  W. 
600;  Parker  v.  Leech,  76  Neb.  135,  107  N. 
W.  217;  Lov  ▼.  McClure,  124  Mo.  App. 
689,  101  8.  W.  1148;  Wright  ▼.  Daily,  26 
Tex.  730;  Rhine  v.  Blake  69  Tex.  240; 
Mann  v.  Robinson,  19  W.  Va.  49,  42  Am. 
Rep.  771;  Wees  v.  Page,  47  Wash.  213,  91 
Pac.  766. 

In  other  jurisdictions  it  has  been  held 
that  if  the  debtor,  in  turning  over  property 
to  an  agent  to  apply  upon  an  indebtedness 
of  the  principal,  knew,  or  had  reason  to  be- 
lieve, from  the  character  of  the  property 
turned  over,  such  as  merchandise,  that  the 
agent  would  apply  the  same  to  his  personal 
U8e  and  benefit,  such  property  would  not 
apply  as  payment,  either  in  whole  or  in 
part,  of  the  principaPs  indebtedness. 
L'Artiste  Pub.  Co.  v.  Walker,  11  Misc.  426, 
32  N.  Y.  Supp.  151;  Erie  Preserving  Co.  v. 
Pearsall,  13  Jones  &  S.  636;  Sier  y.  Bache, 
7  Misc.  165,  27  N.  Y.  Supp.  255;  Williams 
V.  Johnston,  92  N.  C.  632,  53  Am.  Rep.  428; 
National  Loan  &  Invest.  Co.  v.  Bleasdale 
(Iowa)   119  N..W.  77. 

The  general  doctrine  that  an  agent  merely 
to  collect  cannot  accept  anything  but  money 
in  payment  of  his  principal's  indebtedness 
was  applied  in  Taylor  y.  Robinson,  14  Cal. 
19LJLA.(N.S.) 


I  396,  in  a  controversy  between  the  principal 
I  and  a  levying  creditor  of  the  debtor,   who 
Ihad  levied  upon  the  property  taken  by  the 
agent  as  the  property  of  the  debtor.     The 
claim  was  made  that  the  property  was  the 
property  of  the  debtor  at  the  time  of  the 
levy,  because  the  agreement  with  the  agent 
of  the  creditor  to  take  it  to  apply  upon  his 
principal's    indebtedness    was    not    binding 
i  until  ratified,  and  that,  before  the  ratifica- 
tion by   the   principal,   the   levy   had   been 
made.     Applying    the    foregoing    doctrine, 
this  contention  was  sustained. 

But,  under  a  similar  state  of  facts,  ex- 
cept that  the  agent  was  given  full  author- 
ity to  act  for  the  principal  in  regard  to 
his  claim,  the  court,  in  Oliver  v.  Sterling, 
20  Ohio  St.  391,  and  Knowles  y.  Street,  87 
Ala.  357,  6  So.  273,  held  that  the  title  to 
the  property  passed  from  the  debtor  to  the 
principal  upon  the  consummation  of  the 
agreement  with  the  agent;  and  that  a  levy- 
ing creditor  on  the  property,  after  such  ar- 
rangement had  been  entered  into,  who  levied 
upon  it  as  the  property  of  the  debtor,  could 
not  hold  it  as  the  property  of  the  debtor. 

To  the  same  effect,  also,  is  Keating  Im- 
plement &  Mach.  Co.  V.  Terre  Haute  Car- 
riage &  Buggy  Co.  11  Tex.  Civ.  App.  216, 
32  8.  W.  656.  In  this  case  the  agent  was 
authorized  by  telegraph  to  take  chattels  of 
the  debtor  upon  the  indebtedness. 

In  cases  of  general  agency,  where,  as  in 

NOBTHWEST     ThREBHEB     Co.     V.     DaHLQBEN, 

the  agent  is  in  possession  of  the  property 
of  the  principal,  selling  the  same,  taking 
notes  therefor  and  collecting  the  notes,  and 
frequently  taking  property  as  part  pay- 
ment of  the  notes,  or  as  part  payment  of  the 
purchase  price,  the  doctrine  is  applied  that 
the  principal,  by  allowing  the  agent  so  to 
conduct  his  business,  renders  himself  ob- 
ligated by  the  acts  of  his  agent,  outside  the 
express  or  actual  authority  of  the  agent; 
and  that  therefore  a  payment  to  the  agent 
in  chattels  is  sufi^icient.  Eggleston  v.  Ad- 
vance Thresher  Co.  96  Minn.  241,  104  N,  W. 
891;  John  Hutchinson  Mfg.  Co.  v.  Henry, 
44  Mo.  App.  263. 


326 


WASHINGTON  SUPREME  COURT. 


Sept., 


facturing  Company,  and  it  is  not  shown  that 
he  had  authority  to  make  such  an  agree- 
ment. But  it  was  testified  that  the  agent 
sold  the  machinery  to  the  respondents  for 
which  the  notes  were  given ;  that  he  received 
the  notes  and  mortgage  from  the  respond- 
ents; that  he  collected  all  payments  made 
upon  the  notes,  some  of  which  payments  were 
in  the  form  of  lumber  and  timber  products; 
and  that  he  conducted  the  foreclosure  pro- 
ceedings, and  received  on  behalf  of  the  com- 
pany, not  only  the  mortgaged  property,  but 
the  other  property  not  covered  by  the  mort- 
gage which  the  respondents  turned  over 
therewith.  Here  was  such  apparent  general 
authority  to  deal  with  the  notes  as  to  war- 
rant the  conclusion  that  he  had  full  power 
to  make  such  a  settlement,  even  as  against 
the  belated  statement  of  an  ex-officer  of  the 
corporation  to  the  effect  that  the  agent's 
authority  was  only  to  collect  the  notes. 
The  judgment  is  affirmed. 

Hadley,  Ch.  J.,  and  Mount,  Crow,  and 
Root,  J  J.,  concur. 
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STATE  OF  WISCONSIN,  Respt., 

v. 

CHICAGO.    MILWAUKEE,    &    ST.    PAUL 

RAILWAY  COMPANY,  Appt. 

(--  Wis.  — ,  117  N.  W.  686.) 

Interstate  coinmerce  —  railroad  em- 
ployees —  congressional  regulation  — 
state  action. 

1.  A  regulation  by  Congress  of  the  num- 
ber of  hours  per  day  for  which  telegraph 
operators  and  train  despatchers  on  inter- 
state railroads  may  be  employed  inhibits 
state  legislation  upon  the  same  subject, — 
especially  such  as  limits  such  employment 
to  fewer  hours  per  day  than  allowed  bj 
Congress,  and  puts  the  regulation  in  force 
sooner  than  the  time  provided  by  the  con- 
gressional act. 

Same  —  Intrastate  business. 

2.  A  state  statute  applicable  to  every  cor- 
poration operating  a  line  of  railroad  wholly 
or  partly  within  the  state,  which  limits  the 
hours  during  which  its  telegraph  operators 
and  train  despatchers  may  be  allowed  to 
work,  and  which  restricts  the  employment 
of  all  operators,  without  discrimination  as 
to  the  character  of  their  services,  cannot  be 
upheld  as  applying  only  to  operators  en- 
gaged exclusively  on  business  wholly  with- 
in the  state. 


Note.  —  As  to  state  regulation  of  rela- 
tions between  railroad  companies  engaged  in 
interstate  commerce  and  their  employees, 
P"-  stnto  V.  Northern  P.  R.  Co.  15  L.R.A. 
(N.S.)  134.  and  case  note  thereto. 
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Act  off  Congress  —  constitutionality. 

3.  An  act  of  Congress  regulating  the 
hours  of  labor  of  railroad  employees  en- 
gaged strictly  in  the  business  of  interstate 
commerce  cannot  be  annulled  because  not 
within  its  constitutional  powers. 

(September  20,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Milwaukee 
County  imposing  upon  it  a  penalty  for  vio- 
lation of  the  statute  regulating  the  hours 
of  labor  of  railroad  telegraph  operators. 
Reversed. 

Statement  by  Dodge,  J.: 

Action  for  penalty  under  chapter  575, 
p.  1188,  of  the  Laws  of  1907,  for  that,  on 
the  11th  day  of  January,  1908,  one  McGrath 
was  a  telegraph  operator  in  defendant's  sta- 
tion at  Milwaukee,  engaged  in  reporting  and 
receiving  orders  affecting  the  movement  of 
cars,  engines,  and  trains  of  the  defendant 
company,  and  operating  signal  devices;  that 
on  said  day  the  defendant  required,  allow^ed, 
and  permitted  said  McGrath  to  be  and  re- 
main on  duty  for  said  defendant  twelve  con- 
secutive hours,  not  by  reason  of  any  casual- 
ty upon  said  railroad.  The  answer  set  up 
numerous  separate  defenses,  most  of  them 
attacking  the  validity  of  the  state  law  as 
inimical  either  to  the  14th  Amendment  of 
the  United  States  Constitution,  or  to  cer- 
tain provisions  of  our  own  Constitution; 
and  some  of  them  asserting  certain  tech- 
nical grounds  of  escape  from  the  words  of 
the  act.  By  the  second  and  fifth  defenses 
it  was  set  forth  that  the  defendant's  road 
ran  through  several  states;  that  it  was  en- 
gaged in  both  interstate  and  intrastate  busi- 
ness by  the  same  employees,  trains,  cars, 
appliances,  and  track;  that  it  was  unavoid- 
able that  the  same  operator  should  work 
upon  all  trains  passing  over  the  same  divi- 
sion of  the  road,  both  those  whose  termini 
were  wholly  within  the  state  and  those 
which  crossed  the  state  line;  that  it  was 
wholly  impossible  that  either  class  of  trains 
should  be  directed  or  governed  by  a  separate 
man;  that,  during  the  excess  time  of  em- 
ployment of  McGrath,  there  was  one  train  as 
to  which  he  made  reports,  received  orders, 
etc.,  which  ran  wholly  within  the  state  and 
carried  nothing  of  interstate  commerce,  but 
that  the  great  majority  of  trains  in  any 
way  acted  upon  by  him  were  interstate- 
commerce  trains;  that  any  attempt  to  sep- 
arate interstate  from  domestic  commerce  in 
the  operation  of  trains  and  the  regulation 
thereof  by  said  operatives  would  result  in 
great  danger,  delay,  interference,  and  ex- 
pense to  the  interstate  commerce;  that  the 
statute  in  question  was  therefore  void  as 
restricting  and   regulating  interstate  com- 
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merce.  in  defiance  of  the  Constitution  of  the 
United  States,  conferring  upon  Congress  the 
power  to  r^^late  such  commerce,  and  also 
act  Cong.  March  4,  1907,  chap.  2939,  34  Stat, 
at  L.  1415  (U.  S.  Comp.  Stat.  Supp.  1907, 
p.  913),  which  prescribed  a  different  and 
longer  service  for  the  same  employees.  The 
seiiarate  defenses  of  the  answer  were  each 
met  by  a  separate  demurrer,  except  the  first, 
which  merely  denied  indebtedness  for  the 
penalty.  The  court  below  sustained  the  de- 
murrer to  all  of  said  defenses,  except  the 
first.  The  defendant  declining  to  amend, 
judgment  was  entered  for  the  plaintiff  for 
the  sum  of  $1,000,  with  costs,  from  which 
the  defendant  appeals. 

Mr.  Burton  Hanson,  with  Messrs.  C. 
H.  Van  Alstine  and  H.   J.  Klllilea,  for 

appellant : 

Congress  has  the  exclusive  right  to  reg- 
ulate a  train  moving  in  interstate  commerce, 
even  though  the  regulation  affects  intra- 
state commerce  carried  on  by  means  of  the 
same  train  and  the  same  operator. 

United  States  v.  Colorado  &  N.  W.  R. 
Co.  16  L.R.A.(N.S,)  167,  86  C.  C.  A.  27, 
157  Fed.  321. 

In  the  absence  of  a  law  of  Congress,  the 
states  may  pass  laws,  under  the  police  pow- 
er, affecting,  to  some  extent,  subjects  or 
things  connected  with  interstate  commerce. 
Cushing  V.  The  John  Fraser  (The  James 
Gray  v.  The  John  Fraser)  21  How.  184,  16 
L,  ed.  106;  United  States  v.  St.  Louis  & 
M.  Valley  Transp.  Co.  184  U.  S.  247,  46 
L,  ed.  620,  22  Sup.  Ct.  Rep.  350. 

A  law  of  Congress  governing  the  same 
subject  or  thing  covered  by  a  state  law 
supersedes  and  displaces  the  state  law. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173 
U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep. 
465;  Escanaba  &  L.  M.  Transp.  Co.  v.  Chi- 
cago, 107  U.  S.  678,  27  L.  ed.  442,  2  Sup., 
Ct.  Rep.  185;  Lake  Shore  &  M.  S.  R.  Co. 
v.  Ohio,  173  U.  S.  297,  43  L.  ed.  706,  19 
Sup.  Ct.  Rep.  465;  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207 
U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct.  Rep. 
141. 

As  the  act  is  not  and  cannot  be  limited 
to  the  regulation  of  intrastate  commerce, 
it  is  in  conflict  with  the  Federal  nine-hour 
law,  and  with  the  commerce  clause  of  the 
Constitution  of  the  United  States,  and  is 
void. 

Employers'  Liability  Cases,  supra;  State 
V.  Missouri  P.  R.  Co.  212  Mo.  658,  111  S. 
W.  600. 

Messrs.  F.  li.  Gilbert,  Attorney  Gen- 
eral, A.  C.  Titus,  F.  E.  McGovem,  and 
N.  li.  Baker,  for  respondent: 

The  law  is  a  legitimate  exercise  of  the 
police  power  of  the  state. 
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State  V.  Redmon,  134  Wis.  89,  14  L.R.A. 
(N.S.)  229,  114  N.  W.  137;  State  ex  rel. 
Milwaukee  Medical  College  v.  Chittenden, 
127  Wis.  468,  107  N.  W.  600;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18  Sup. 
Ct.  Rep.  383;  Lochner  v.  New  York,  198 
U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep. 
539,  3  A.  &  E.  Ann.  Cas.  1133;  Austin  v. 
Tennessee,  179  U.  S.  343,  46  L.  ed.  224,  21 
Sup.  Ct.  Rep.  132. 

The  law  is  not  invalid  as  a  regulation  of, 
or  interference  with,  interstate  commerce. 

Smith  V.  Alabama,  124  U.  S.  465,  31  L.  ed. 
608,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct. 
Rep.  564;  Sherlock  v.  Ailing,  93  U.  S.  99, 
23  L.  ed.  819;  Nashville,  C.  &  St.  L.  R. 
Co.  V.  Alabama,  128  U.  S.  96,  32  L.  ed.  352, 
2  Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep. 
28;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan, 
169  U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct. 
Rep.  289;  Pennsylvania  R.  Co.  v.  Hughes, 
191  U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct. 
Rep.  132;  New  York,  N.  H.  &  H.  R.  Co. 
V.  New  York,  165  U.  S.  628,  41  L.  ed.  853, 

17  Sup.  Ct.  Rep.  418;  Missouri,  K.  &  T.  R. 
Co.  V.  Haber,  169  U.  S.  613,  42  L.  ed.  878, 

18  Sup.  Ct.  Rep.  488;  Reid  v.  Colorado,  187 
U.  S.  137,  47  L.  ed.  108,  23  Sup.  Ct.  Rep. 
92;  Crutcher  v.  Kentucky,  141  U.  S.  61, 
35  L.  ed.  653,  11  Sup.  Ct.  Rep.  851;  Erb 
V.  Morasch,  177  U.  S.  584,  44  L.  ed.  897, 
20  Sup.  Ct.  Rep.  819;  Gladson  v.  Minnesota, 
166  U.  S.  427,  41  L.  ed.  1064,  17  Sup.  Ct. 
Rep.  627;  Mobile  County  v.  Kimball,  102 
U.  S.  691,  26  L.  ed.  238;  Covington  &  C. 
Bridge  Co.  v.  Kentucky,  164  U.  S.  204,  38 
L.  ed.  962,  4  Inters.  Com.  Rep.  649,  14  Sup. 
Ct.  Rep.  1087;  Austin  v.  Tennessee,  179  U. 
S.  362,  45  L.  ed.  233,  21  Sup.  Ct.  Rep.  132; 
Sinnot  v.  Davenport,  22  How.  227,  16  L.  ed. 
307;  Grossman  v.  Lurman,  192  U.  S.  189, 
48  L.  ed.  401,  24  Sup.  Ct.  Rep.  234. 

Dodge,  J.,  delivered  the  opinion  of  the 
court : 

The  primary  and  most  earnestly  argued 
question  is  whether  the  act  (Laws  1907, 
chap.  676,  p.  1188,  §  1816m)  prohibiting  a 
corporation  operating  a  line  of  railroad  in 
whole  or  in  part  in  this  state  to  require 
or  permit  any  (telegraph  or  telephone)  op- 
erator (including  train  despatcher)  to  re- 
main on  duty  for  more  than  one  period  of 
eight  consecutive  hours,  so  regulates  inter- 
state commerce  intentionally  or  by  necessary 
effect  that  it  invades  the  power  conferred 
upon  Congress  by  article  1,  §  8,  Const.  U.  S. 
"to  regulate  commerce  with  foreign  nations 
and  among  the  several  states,  and  with  the 
Indian  tribes,"  that  it  cannot  stand.  That 
the  regulation  of  the  relation  between  mas- 
ter and  servant  as  to  acts  done  in  interstate 
commerce  is  within  the  power  thus  con- 
ferred upon  Congress  is  authoritatively  de- 
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cided  by  the  Employers*  Liability  Cases 
(Howard  v.  Illinois  C.  R.  Co.)  207  U.  8. 
463,  494,  62  L.  ed.  297,  307,  28  Sup.  Ct. 
Rep.  141.  It  is  categorically  so  declared  in 
the  opinion  of  the  court,  although  three  of 
the  five  justices  who  concurred  in  the  de- 
cision withheld  their  assent  from  this  prop- 
osition, which,  however,  received  the  approv- 
al of  the  three  justices  who  dissented  from 
the  ultimate  decision.  We  can  discover  no 
distinction  in  principle  between  the  subject 
of  regulation  considered  in  that  case,  name- 
ly, the  responsibility  of  the  employer  for 
injuries  to  an  employee,  though  due  to  the 
negligence  of  a  fellow  servant,  and  the  sub- 
ject of  the  act  under  consideration,  which 
is  the  prohibition  of  employers  from  im- 
posing upon  employees  excessive  hours  of 
labor.  Both  must  seek  their  justification 
for  governmental  action  in  the  same  prin- 
ciples and  reasons,  either  in  the  protection 
of  a  class  of  employees  from  requirements 
hurtful  to  them,  or  in  the  protection  of  the 
welfare  and  safety  of  the  public  and  of  the 
commerce  from  dangers  supposed  to  arise  by 
reason  of  burdensome  responsibilities  or  per- 
ils imposed  upon  the  employees  of  railroads. 
While  the  thing  primarily  regulated  is  not 
commerce,  the  regulation  of  the  conduct  of 
the  individual  while  engaged  in  carrying  on 
that  commerce  so  directly  affects  it  that  the 
latter  is  thereby  regulated. 

But  the  mere  fact  that  in  some  degree  in- 
terstate commerce  is  affected  by  the  act  of  a 
state  legislature  is  not  universally  sufficient 
to  condemn  that  act.  The  power  of  the  state 
to  control  the  conduct  of  individuals  therein 
for  the  safety  of  the  community  is  not  tak- 
en away  by  the  provision  of  the  Federal 
Constitution  above  mentioned,  merely  be- 
cause some  fanciful  or  remote  influence  upon 
interstate  commerce  may  result.  Property 
may  be  taxed  upon  its  value,  although  that 
value  in  part  depends  iipon  a  franchise,  or 
ability  to  use  it,  in  interstate  commerce, 
even  though  it  may  appear  that  the  in- 
creased burden  of  taxation  upon  it  must  be 
paid  out  of  the  earnings  of  interstate  com- 
merce, and  that,  therefore,  the  charges  upon 
such  commerce  will  probably  be  increased. 
Dishonest  practices  by  peddlers  may  be  for- 
bidden and  punished  by  a  state,  notwith- 
standing they  are  practices  by  which  some 
peddlers  effect  sales  in  the  course  of  inter- 
state commerce.  Henderson  Bridge  Co.  v. 
Kentucky,  166  U.  S.  150,  41  L.  ed.  953,  17 
Sup.  Ct.  Rep.  632.  On  the  other  hand, 
state  legislation  is  prohibited  which  directly 
and  intentionally  controls  and  regulates  in- 
terstate commerce,  as,  for  example,  an  act 
which  in  terms  regulates  freight  or  passen- 
ger charges  for  interstate  carriage,  or  which 
imposes  a  direct  prohibition  or  charge  upon 
the  importation  of  property  from  one  state 
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into  another.  Wabash,  St.  L.  ft  P.  R.  Co. 
V.  Illinois,  118  U.  S.  567,  30  L.  ed.  244,  1 
Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4; 
Bowman  v.  Chicago  &  N.  W.  R.  Go.  125  U. 
S.  465,  31  L.  ed.  700,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689,  1062;  Covington 
&  C.  Bridge  Co.  v.  Kentucky,  154  U.  S.  204, 
38  L.  ed.  962,  4  Inters.  Com.  Rep.  649,  14 
Sup.  Ct.  Rep.  1087.  Between  these  two 
extremes,  however,  lies  a  broad  field  for 
legislation  claimed  to  be  justified  by  neces- 
sary protection  of  the  safety  of  the  local 
community,  which  more  or  less  directly  ob- 
structs, restrains,  and  regulates  the  trans- 
action of  interstate  commerce, — legislation 
not  enacted  for  that  purpose,  but  incidental- 
ly having  the  result.  The  Supreme  Court 
of  the  United  States,  in  Covington  &  C. 
Bridge  Co.  ▼.  Kentucky,  supra,  has  classi- 
fied that  field  into  three  classes  of  legisla- 
tive acts:  The  first,  where  the  states  have 
plenary  power  and  Congress  has  no  right  to 
interfere,  which  concern  the  strictly  internal 
commerce  of  the  state,  and,  while  the  regu- 
lation may  affect  interstate  commerce  indi- 
rectly, its  bearing  is  bo  remote  that  it  can- 
not be  termed  in  any  just  sense  interference. 
The  second  includes  cases  of  what  may  be 
termed  "concurrent  jurisdiction,"  where  the 
states  may  act  in  the  absence  of  congression- 
al action.  Obviously  this  field  must  be  one 
where  Congress  has  right  and  power  to  act 
if  it  sees  fit,  but  where  some  restraint  and 
regulation  is  necessary,  and  the  authority 
therefor  is  deemed  to  be  conceded  to  the 
states  pending  nonaction  of  Congress.  The 
third  is  the  class  where,  from  the  very  in- 
timacy with  and  directness  of  effect  upon 
interstate  commerce  of  any  legislative  ac- 
tion, and  national  scope  of  the  subject  of 
legislation,  it  is  presumed  that  the  refrain- 
ing of  Congress  from  promulgating  any  reg- 
ulations must  be  considered  to  declare  a  pol- 
icy that  the  subject  shall  be  free  from  reg- 
ulation. 

Pretty  obviously,  under  the  decisions  of 
the  Supreme  Court  of  the  United  States,  the 
act  we  are  considering  must  fall  in  the  sec- 
ond class.  The  safety  of  the  public  may  be 
so  imperiled  by  the  employment  of  incompe- 
tent or  disabled  persons  in  and  about  rail- 
roads, navigation,  and  the  like  that  the  ne- 
cessity for  some  legislation  in  regard  there- 
to is  manifest,  and  the  forbearance  of  Con- 
gress to  legislate  might  well  be  deemed  sig- 
nificant of  its  policy  to  leave  the  subject  of 
regulation  to  the  legislatures  of  the  several 
states.  In  this  line,  it  has  been  held  that 
examination  of  pilots  or  railroad  engineers 
with  reference  to  physical  capacity,  especial- 
ly color  blindness,  as  a  condition  of  their 
employment,  is  competent  for  a  state.  Smith 
V.  Alabama,  124  U.  S.  465.  31  L.  ed.  508, 
1   Inters.  Com.   Rep.   804,  8  Sup.  Ct.  Rep. 
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564;  Nashville,  C.  &  St.  L.  R,  Co.  v.  Ala- 
bama, 128  U.  S.  96,  32  L.  ed.  352,  2  Inters. 
Com.   Rep.   238,   9    Sup.    Ct.   Rep.   28.     A:^ 
pointed  out  in  the  latter  case  (page  101  of 
128  U.  8.) :    "Such  legislation  is  not  direct- 
ed against  commerce.    It  only  affects  it  in- 
cidentally."    In  the.  former  case  it  is  sug- 
gested that  acts  much  more  intimately  con- 
nected  with  the  conunerce  itself  would  be 
competent,    such    as    those    requiring    safe- 
jTuards  and  signals  in  running  trains,  pro- 
vision for  the  safety  of  passengers,  regulat- 
ing the  manner  of  heating  cars  (New  York, 
X.  H.  &  H.  R.  Co.  V.  New  York,  166  U.  S. 
628,  41  L.  ed.  853,  17  Sup.  Ct.  Rep.  418), 
regulating  the  speed  of  trains   (Erb  v.  Mo- 
ra^sch,  177  U.  S.  584,  44  L.  ed.  897,  20  Sup. 
Ct.    Rep.   819),   requiring   the   stopping   of 
trains  at  certain  stations   (Gladson  v.  Min- 
nesota, 166  U.  S.  427,  41  L.  ed.  1064,  17  Sup. 
Ct.    Rep.  627),  and   others  of  like   import. 
From  these  we  cannot  doubt  that  prohibi- 
tion of  an  overfatigued  telegrapli  operator 
from  directing  the  operation  of  trains  falls 
within   the   state's   power   to   control,   even 
though    thereby   the   conduct   of   interstate 
commerce  might  be   impeded  or   burdened. 
But  this  power  in  the  .states  is  subject  to 
that  provision  in  the  Constitution  that  Con- 
gress shall  have  power  to  regulate  interstate 
commerce, — that  is,  to  prescribe  the  restric- 
tions and  limitations  under  which  it  shall 
be  conducted, — and,  when  it  prescribes  those 
regulations,  it  does  so  to  the  exclusion  of 
state  legislation  accomplishing  a  like  regu- 
lation  directly   or   indirectly,   and   whether 
intended  for  that  purpose  or  not.     That  is 
declared  in  all  of  the  cases  above  cited,  con- 
ceding to  the  states  authority  over  such  sub- 
jects in  the  absence  of  congressional  legis- 
lation. 

Within  the  field  of  authorized  congression- 
al action,  the  Federal  power  must,  in  the 
nature  of  things,  be  supreme  in  all  parts  of 
the  United  States.  "This  Constitution,  and 
the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof  .  .  .  shall 
be  the  supreme  law  of  the  land:  and  the 
judges  in  every  state  shall  be  bound  there- 
by, an^'thing  in  the  Constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding." 
U.  S.  Const,  art.  6,  f  2.  In  Cooley  v.  Port 
Wardens,  12  How.  299,  318,  13  L.  ed.  996, 
1004,  it  was  said  of  this  class  of  legislation: 
•^t  is  not  the  mere  existence  of  such  a 
power,  but  its  exercise  by  Congress,  which 
may  lie  incompatible  with  the  exercise  of 
the  same  power  by  the  states,  and  that  the 
states  may  legislate  in  the  absence  of  con- 
gressional regulations."  In  Pennsylvania  v. 
Wheeling  &  B.  Bridge  Co.  18  How.  421,  16 
L.  ed.  435,  where  a  state  law  authorized  the 
building  of  a  bridge  over  a  navigable  water, 
it  was  declared  that,  even  in  the  matter  of 
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a  bridge,  "if  Congress  chooses  to  act,  its 
action  necessarily  precludes  the  action  of 
the  state."  In  United  States  v.  Colorado 
i  N.  W.  R.  Co.  (C.  C.  A.)  157  Fed.  321, 
330,  Sanborn,  J.,  remarks:  "The  Constitu- 
tion reserved  to  the  nation  the  unlimited 
power  to  regulate  interstate  and  foreign 
commerce;  and,  if  that  power  cannot  be  ef- 
fectually exercised  without  affecting  intra- 
state commerce,  then  Congress  may  un- 
doubtedly in  that  sense  regulate  intrastate 
commerce  so  far  as  necessary,  in  order  to 
regulate  interstate  commerce  fully  and  ef- 
fectually. .  .  .  That  power  is  not  sub- 
ordinate, but  it  is  paramount,  to  all  the 
powers  of  the  states.  If  its  independent  and 
lawful  exercise  of  this  congressional  power 
and  the  attempted  exercise  by  a  state  of 
any  of  its  powers  impinge  or  conflict,  the 
former  must  prevail  and  the  latter  must 
give  way."  See  also  Gibbons  v.  Ogden,  9 
Wheat.  1,  200,  210,  6  L.  ed.  23,  73.  It  will 
be  observed  from  these  utterances  that  it  is 
not  a  mere  question  of  conflicting  laws  in 
the  two  jurisdictions,  so  that  the  law  of 
a  state  will  be  valid  so  far  as  not  antag- 
onistic to  a  Federal  law.  The  question  is 
more  properly  one  of  jurisdiction  over  the 
subject;  the  holding  being  that,  within  the 
second  class  of  subjects  above  outlined,  si- 
lence of  Congress  is  deemed  a  relegation  to 
the  states  of  such  jurisdiction  and  author- 
ity, but  action  by  Congress  upon  the  par- 
ticular subject  is  deemed  an  assertion  of 
the  Federal  power,  a  declaration  of  the  poli- 
cy that  the  subject  shall  be  under  Federal, 
and  not  state,  regulation,  and  that,  there 
fore,  the  power  shall  no  longer  rest  in  the 
state  to  exercise  that  authority  which,  by 
the  Constitution  of  the  United  States,  was 
surrendered  to  the  Federal  government  when 
and  if  Congress  deemed  its  exercise  advisa- 
ble. 

On  March  4,  1907,  before  the  act  now  un- 
der consideration  was  passed,  and  even  be- 
fore it  was  introduced  in  the  Wisconsin 
legislature,  Congress  had  legislated  fully 
upon  the  subject  of  hours  of  labor  for  the 
very  class  of  employees  affected  by  §  1816m. 
It  then  provided  (act  March  4.  1007,  chap. 
2939,  34  Stat,  at  L.  1416,  l^  S.  Corap.  Stat. 
Supp.  1907,  p.  913),  that  it  sl^ould  be  unlaw- 
ful for  any  common  carrier  subject  to  the 
act  to  require  or  permit  any  employee  sub- 
ject to  the  act  to  be  or  remain  on  duty  for 
a  period  longer  than  sixteen  consecutive 
hours;  and  that  no  operator  or  train  de- 
spatcher  should  be  required  or  permitted  to 
remain  on  duty  for  a  longer  period  than  nine 
hours  in  any  twenty-four  period  in  places 
continuously  operated  night  and  day,  nor 
for  a  period  longer  than  thirteen  hours  in 
places  operated  only  during  the  daytime, 
with  exceptions  in  case  of  emergencies.    This 
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was  a  clear  declaration  by  Congress  of  a 
will  and  policy  that,  so  far  as  the  regula- 
tion and  safeguarding  of  interstate  com- 
merce might  properly  be  affected  by  pre- 
scribing hours  of  labor  for  such  employees, 
the  subject  should  be  under  control  of  Con- 
gress, and  not  of  the  state  legislatures. 
Doubtless  the  state  legislatures  persisted  in 
their  power  to  protect  the  safety  of  their 
respective  communities  by  reasonably  regu- 
lating the  hours  of  service  of  railroad  em- 
ployees, with  the  limitation,  however,  that 
they  must  not  thereby  restrict  or  effectively 
regulate  interstate  commerce.  Under  many 
•of  the  decisions  above  cited,  the  state  was 
thereby  precluded  from  enacting  any  law  of 
that  sort  which  would  have  that  effect,  for 
the  field  of  policy  and  legislation  was  thus 
assumed  by  Congress  and  withdrawn  from 
state  competency.  State  v.  Missouri  P.  R. 
Co.  212  Mo.  658,  111  S.  W.  500. 

Apart  from  this  view,  however,  it  is  too 
obvious  to  need  more  than  statement  that 
the  legislation  fixing  nine  and  thirteen 
hours,  respectively,  as  the  permitted  term 
■of  employment,  was  declaration  of  a  Fed- 
eral policy  on  that  subject,  and  that  a  state 
law  excluding  interstate  railways  from  the 
use  of  their  employees  on  interstate  com- 
merce for  one  of  the  nine  hours,  or  for  five 
of  the  thirteen  hours,  would  be  in  direct 
conflict  with  that  policy.  The  absence  of 
such  an  employee  at  a  small  station  upon 
An  interstate  road  might  well  be  a  most 
serious  inconvenience  and  burden  upon  both 
the  celerity  and  safety  of  interstate  com- 
merce past  that  station,  and  requirement 
of  such  absence  would  be  in  direct  antag- 
onism to  the  policy  of  the  Federal  law 
permitting  presence  and  employment.  Not 
less  obviously,  the  act  of  Congress  declared 
a  policy  that  interstate  railroads  should 
have  a  reasonable  time  in  which  to  adjust 
their  business  to  the  new  restrictions,  by 
postponing  the  date  when  the  law  should 
become  operative  for  one  year  after  its  pas- 
sage, thus  indicating  that  such  period  of 
time  was  so  necessary  to  reasonable  con- 
venience of  interstate  commerce.  Indeed, 
this  latter  implication  is  not  only  clear 
from  the  act,  but  made  the  more  certain  by 
reference  to  the  debates  and  reports  of  com- 
mittees attending  the  consideration  and  pas- 
sage of  the  law  of  Congress.  Hence  a  state 
provision  to  the  effect  that  the  time  for 
such  preparation  and  adjustment  should  be 
restricted  to  the  1st  of  January,  1908,  as 
contained  in  chapter  575,  p.  1188,  Laws  of 
1907,  is  in  direct  conflict  with  the  policy 
of  Congress.  State  v.  Missouri  P.  R.  Co. 
supra.  We  are  therefore  constrained  to  the 
conclusion  that  restriction  of  hours  of  labor 
of  telegraph  operators  engaged  in  moving 
interstate  trains  or  traffic  is  a  field  of  leg- 
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islation  forbidden  to  the  states  by  the  Fed- 
eral Constitution,  but  also  that  the  limita- 
tion contained  in  our  statute  is  in  conflict 
with  and  in  negation  of  the  act  of  Con- 
gress, and  cannot  be  enforced  as  to  such 
employees. 

It  may  not  be  out  of  place  to  reiterate, 
what  has  already  been  said,  that  the  right 
of  the  state,  in  the  sincere  exercise  of  its 
police  power,  to  protect  its  citizens  general- 
ly from  any  perils  resulting  from  excessive 
hours  of  labor  by  railroad  employees,  is  in 
no  way  impaired  by  the  Federal  Constitu- 
tion, except  as  such  legislation  shall  inter- 
fere with  or  restrain  interstate  commerce 
in  a  respect  in  which  Congress  has  deemed 
wise  to  regulate  it.  The  conduct  of  persons 
within  the  state  inimical  to  public  safety 
is  within  the  police  control  of  the  state, 
whether  those  persons  be  engaged  in  inter- 
state commerce  or  not,  so  long  as  restric- 
tions upon  their  conduct  will  not  affect  the 
interstate  commerce.  Missouri,  K.  &  T.  R. 
Co.  v.  Haber,  169  U.  S.  613,  42  L.  ed.  878, 
18  Sup.  Ct.  Rep.  488;  Reid  v.  Colorado,  187 
U.  S.  147,  148,  47  L.  ed.  114,  23  Sup.  Ct. 
Rep.  92;  Gibbons  v.  Ogden,  9  Wheat.  1,  104, 
6  L.  ed.  23,  48;  Asbell  v.  Kansas,  209  U.  S. 
251,  52  L.  ed.  778,  28  Sup.  Ct.  Rep.  485. 

The  further  contention  is  made  by  the 
respondent  that,  even  if  it  be  beyond  the 
power  of  the  state  to  restrict  the  services 
of  an  operator  engaged  in  moving  interstate 
trains,  it  is  competent  to  so  restrict  as  to 
one  engaged  exclusively  upon  trains  or  busi- 
ness wholly  within  the  state,  and  that  the 
law  may  be  construed  as  so  limited,  and  its 
validity  as  so  limited  be  sustained.  The 
principle  invoked  is  doubtless  sound,  if  it 
is  reasonably  possible  to  separate  the  per- 
missible from  the  forbidden,  and  to  believe 
that  the  legislature  intended  by  the  act  to 
effect  the  one  and  omit  the  other.  On  this 
subject  the  Employers'  Liability  Cases 
(Howard  v.  Illinois  C.  R.  Co.)  207  U.  S. 
463,  494,  52  L.  ed.  297,  307,  28  Sup.  Ct. 
Rep.  141,  are  entirely  germane  and  con- 
trolling. It  is  there  pointed  out  that,  by 
its  terms,  the  act  is  aimed  simply  at  the 
employer,  and  makes  no  distinction  in  de- 
nunciation of  his  acts,  whether  they  be  done 
in  interstate  or  intrastate  business,  so  that 
it  in  terms  regulates  purely  domestic  acts 
and  transactions.  Chapter  575..  p.  1188, 
Laws  of  1907,  is  even  more  objectionable  in 
this  regard  than  the  employers*  liability 
act;  for  it  in  terms  is  directed  to  every 
corporation  operating  a  line  of  railroad,  in 
whole  or  in  part,  in  the  state  of  Wisconsin, 
thus  expressly  including  those  who  are  en- 
gaged in  interstate  commerce.  But  it  is 
also  open  to  the  other  objection,  held  to  be 
fatal,  that  it  restricts  the  employment  of 
all  operators,  without  discrimination  as  to 
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the  character  of  their  sendees.  This  alone, 
under  the  reasoning  of  the  employers'  lia- 
bility act,  supra,  must  condemn  the  state 
act;  for  it  is  matter  of  common  knowledge, 
and  is  set  up  as  a  fact  by  the  answer,  that 
any  operator  who  works  upon  trains  or 
transportation  wholly  within  the  state  also 
necessarily  and  at  the  same  time  works  upon 
interstate  trains  and  transportation.  State 
T.  Missouri  P,  R.  Co.  supra.  The  state  leg- 
islature has  in  terms  undertaken  to  restrict 
hours  of  work  of  employees  engaged  in  safe- 
guarding and  conducting  interstate  com- 
merce, as  well  as  domestic;  and,  controlled 
as  we  must  be  by  the  decision  of  the  Federal 
Supreme  Court,  we  cannot  import  a  mean- 
ing contradictory  to  the  express  words.  Nei- 
ther can  we  feel  any  certainty  that  the  gen- 
•erality  of  the  restriction  was  not  an  essen- 
tial element  in  the  entire  legislative  scheme, 
so  that  we  might  believe  the  legislature 
would  have  imposed  upon  domestic  com- 
merce, or  on  employees  exclusively  engaged 
therein,  burdens  not  also  resting  on  entirely 
similar  acts  of  employees  involving  inter- 
state trains  or  commerce. 

Apart,  however,  from  the  controlling  ef- 
fect of  the  reasons  urged  in  the  Employers' 
Liability  Cases,  and  in  addition  thereto,  we 
think  the  impracticability,  if  not  impossi- 
bility, of  limiting  hours  of  work  devoted  to 
domestic  commerce  alone  is  so  obvious  as 
to  preclude  belief  in  any  such  legislative 
purpose.  That  impracticability  is  largely 
shown  by  facts  alleged  in  the  answer,  but 
also  by  facts  which  are  matter  of  common 
knowledge.  The  direction  and  despatching 
of  every  train  on  an  interstate  railway 
necessarily  involves  knowledge  in  the  train 
despatcher  of  all  other  trains  which  are  in 
the  same  vicinity  at  the  same  time,  and  also 
ability  to  control  such  other  trains.  An  in- 
terstate train  from  Milwaukee  to  Chicago 
cannot  be  safely  forwarded  if,  under  the  di- 
rection of  a  separate  employee,  a  local  train 
may  be  moving  between  Milwaukee  and  Ra- 
cine over  the  same  track  at  the  same  time, 
or  nearly  so.  The  very  switching  at  local 
stations  must  be  within  the  knowledge  and 
under  the  control  of  him  who  is  to  decide 
upon  and  direct  the  most  important  of 
interstate  transportation.  Obviously  di- 
version of  authority  over  these  subjects 
would  be  fraught  with  great  perils  and  de- 
lays to  both  kinds  of  transportation.  Hard- 
ly any  act  of  a  train  despatcher  on  a  busy 
railroad  can  be  conceived  which  does  not 
affect  both  interstate  and  domestic 
commerce.  He  cannot  move  or  stop  the 
most  distinctively  local  train  without  affect- 
ing the  interstate  train,  or  vice  veraa.  No 
extra  or  special  can  be  put  on  the  division 
without  adjustment  of  other  trains.  Of 
course,  also,  every  interstate  train  carries 
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some  purely  intrastate  freight  or  passengers. 
Many  purely  domestic  trains  carry  some 
freight  or  passengers  in  transit  to  extra- 
state  destination.  It  would  seem  that  any 
severance  of  control  over  state  from  inter- 
state trains  involved  so  much  of  confusion 
and  probability  of  danger,  and  its  possibil- 
ity even  is  so  doubtful  and  experimental, 
that  no  legislature  would  absolutely  precip- 
itate it  without  careful  consideration,  nor 
without  providing  in  the  act  for  the  event 
of  the  failure  of  such  experiments.  For 
this  reason  as  well,  we  are  convinced  that 
the  legislative  purpose  involved  what  the 
legislative  words  include, — the  regulation  of 
services  of  all  operators, — and  would  in  no 
wise  be  satisfied,  even  in  part,  by  a  re- 
striction to  those  whose  acts  affect  only  do- 
mestic commerce,  if,  indeed,  there  are  any 
such. 

But  it  is  claimed  that  the  Federal  act  of 
March  4,  1907,  itself  is  unconstitutional  up- 
on the  same  ground  that  the  employers*  li- 
ability act  was  so  held  in  the  case  already 
mentioned,  reported  at  207  U.  S.  463,  52  L. 
ed.  297,  28  Sup.  Ct.  Rep.  141.  That  case, 
from  amongst  great  contrariety  of  opinion 
of  individual  justices,  finally  decided  the 
very  narrow  proposition  that  the  mere  fact 
that  a  person  or  corporation  is  engaged  in 
interstate  commerce  does  not  confer  upon 
Congress  authority  to  regulate  its  acts  not 
connected  with  such  commerce.  The  court 
took  judicial  notice  of  the  fact  that  nearly 
all  railroad  companies  engaged  in  interstate 
commerce  are  alsg  engaged  in  business 
which  is  purely  domestic  to  some  individual 
state,  as,  for  instance,  in  transportation 
wholly  within  the  state,  but  also  in  the 
maintenance  of  factories  and  repair  shops 
and  other  operations  in  no  wise  affecting 
interstate  commerce.  That  law  was  ad- 
dressed to  every  common  carrier  engaged  in 
interstate  commerce,  and  regulated  every 
such  common  carrier  in  its  relations  with 
each  and  every  of  its  employees,  wholly 
without  regard  to  the  kind  of  service  ren- 
dered by  such  employees.  It  was  held  that, 
by  its  terms,  it  sought  to  regulate  that  rela- 
tion with  employees  not  engaged  in  inter- 
state commerce, — a  boilermaker  in  its  en- 
gine shops,  a  carpenter  repairing  its  ware- 
houses, or  a  sweeper  in  the  barns  of  an  ex- 
press company, — and  that,  therefore,  it  was 
not  within  any  power  conferred  upon  Con- 
gress, notably  not  within  that  to  regulate 
interstate  commerce.  The  act  of  Congress 
of  March  4,  1907,  was  passed  after  that  case 
had  been  decided  in  the  same  way  in  the 
lower  court,  and  after  a  writ  of  error  had 
been  for  some  time  pending  in  the  Supreme 
Court,  and  the  Department  of  Justice  had 
asked,  and  been  granted,  right  to  be  heard 
on  behalf  of  the  l^ited  States  on  the  ques- 
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tion  of  constitutionality.  The  contention 
of  those  who  attacked  the  employers'  liabil- 
ity law  was  doubtless  well  known  to  the 
Interstate  Commerce  Commission  and  to 
the  Congress.  It  is  therefore  entirely 
natural  and  probable  that  an  attempt 
would  have  been  made  to  differen- 
tiate the  latter  enactment  from  the  former 
one,  and  to  escape  the  somewhat  technical 
ground  of  invalidity  in  the  former.  It  is 
without  surprise,  therefore,  that  we  find 
such  differentiating  provision  in  the  first 
section  [34  Stat,  at  L.  1416,  1416,  chap. 
2939,  U.  S.  Comp.  Stat.  Supp.  1907,  p  913], 
to  the  effect  "that  the  provisions  of  this  act 
shall  apply  to  any  common  carrier  or  car- 
riers, their  officers,  agents,  and  employees, 
engaged  in  the  transportation  of  passen- 
gers," etc,  between  the  several  states;  and 
also:  "The  term  'employees,'  as  used  in 
this  act,  shall  be  held  to  mean  persons 
actually  engaged  in  or  connected  with  the 
movement  of  any  [interstate]  train."  It 
will  also  be  noted  that  the  hours  of  employ- 
ment are  prescribed  for  "any  employee  sub- 
ject to  this  act."  We  cannot  doubt  that  by 
these  phrases  the  operation  of  the  present 
act  was  limited,  not  only  to  employers  en- 
gaged in  interstate  conunerce,  but  to  the 
conduct  of  employees  so  engaged,  to  the  ex- 
clusion of  any  who  might  be  engaged  purely 
in  the  domestic  affairs  of  the  employer;  and 
that  by  this  very  distinction  and  limitation 
of  the  application  of  the  act  the  legislation 
is  brought  within  that  portion  of  the  de- 
cision which  holds  that  the  employers'  lia- 
bility act  would  have  been  valid  had  it  been 
confined  in  application  to  the  relation  of 
employees  while  engaged  in  interstate  com- 
merce.   207  U.  S.  at  page  496. 

Since  our  conclusion  is  fatal  to  chapter 
575,  p.  1188,  Laws  of  1907,  no  possible  neces- 
sity for  or  benefit  from  a  new  trial  can  re- 
sult.    Hence: 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  for  the 
defendant. 
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MICHAEL  HIROUX,  Respt., 

V. 

JOHN  BAUM  et  al.,  Appts. 
(—  Wis.  — ,  118  N.  W.  533.) 

Master  —  automobile  —  child. 

1.  A  boy  may  be  found  to  be  the  agent  of 
his  father  in  operating  the  latter 's  automo 
bile,  where  it  was  purchased  mainly  at  his 
solicitation,  with  the  understanding  tliat  he 
was  to  learn  to  run  it  for  the  benefit  of  the 
family,  if  at  the  time  in  question  he  wad 
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operating  the  car  under  the  instructions  of 
the  vendor. 

Same  —  posseaaion  of    machine  —  re» 
sponsiblllty. 

2.  An  automobile  which  has  been  pur- 
chased with  the  understanding  that  the  son 
of  the  purchaser  shall  be  taught  to  operate 
it  may  be  found  to  be  in  possession  of  the 
son  as  agent  of  the  purchaser,  while  the  in- 
structions are  being  given,  and  not  in  that 
of- the  vendor  as  an  independent  contractor. 
Appeal  —  instractlons  —  defect. 

3.  An  inadvertent  insertion  of  a  word  in 
an  instruction  to  the  jury  is  not  reversible 
error  where  it  operates  in  favor  of  the  com- 
plaining party. 

DRsoAgea  —  reviewing  court  —  interfer- 
ence. 

4.  The  reviewing  court  will  not  interfere 
with  a  verdict  for  $1,200  in  favor  of  a  man 
sixty-three  years  of  age  who  was  knocked 
down  by  an  automobile,  rendered  uncon- 
scious, and  suffered  a  contusion  of  the  head 
and  hip,  and  who  at  the  time  of  the  injury 
was  earning  $1.50  per  day,  and  at  the  time 
of  the  trial,  six  months  later,  was  unable 
to  work,  and  for  three  weeks  after  the  ac- 
cident did  not  rest  well,  where  at  the  later 
date  the  tenderness  in  the  wounds  had  not 
disappeared,  and  in  the  opinion  of  a  doctor 
was  permanent. 

(December  1,  1908.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Brown  County 
in  plaintifTs  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendants' 
negligence.     Affirmed. 

Statement  by  Kerwin.  J.t 
The  plaintiff  was  at  work  sweeping  one  of 
the  streets  in  the  city  of  Green  Bay,  Wis- 
consin, and  was  run  into  and  injured  by  an 
automobile  owned  by  appellant  John  Baum. 
The  appellant  purchased  the  automobile  a 
few  days  before  the  time  of  the  accident,, 
and  had  an  understanding  with  Mr.  Lucia, 
■one  of  the  members  of  the  firm  from  whom, 
the  machine  was  purchased,  that  he  would 
instruct  the  appellant's  son,  Cecil  Baum,  to 
run  it.  At  the  time  of  the  injur>^  Mr.  Lucia 
and  Cecil  Baum  were  out  with  the  machine, 
and  Cecil  was  running  it.  Defendant  Cecil 
was  seventeen  years  of  age,  living  with  his  fa- 
ther, who  was  a  merchant  doin^  business  in 
Green  Bay,  and  occasionally  worked  in  his- 
father's  store.     The  complaint  charges  de- 

Xote.  —  As  to  parent's  liability  for  torts 
of  minor  child,  see  subject  note  to  Broad- 
street  V.  Hall,  10  L.R.A.(N.S.)    933. 

As  to  liability  of  owner  of  automobile  for 
injuries  caused  thereby  while  being  used  by 
a  servant  or  a  third  person  for  his  business 
or  pleasure,  see  case  note  to  Jones  v.  Hoge,. 
14  L.R.A.(N.S.)   216. 
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ftodanta  with  negligence,  and  that  the  de- 
fendant Cecil  was  acting  aa  the  agent  and 
servant  of  the  defendant  John  Baum,  and 
that  said  Cecil,  while  in  the  employ  and 
acting  as  the  agent  and  servant  of  John 
Baum,  and  with  his  sanction  and  authority, 
strove  an  automobile  belonging  to  the  de- 
fendant John  Baum  carelessly  and  negli- 
gently, and  ran  into  plaintiff,  causing  the 
injury.  The  defendant  John  Baum  answered 
by  general  denial,  and  the  defendant  Cecil 
answered  by  his  guardian  ad  litem,  admit- 
ting that  plaintiff  was  employed  as  a  street 
sweeper  by  the  city  of  Oreen  Bay,  and  was, 
at  the  time  of  the  accident,  sweeping  Main 
street,  and  was  thrown  upon  the  ground  in 
the  street,  and  that  defendant  Cecil  is  the 
son  of  defendant  John  Baum;  and  denied 
the  other  allegations  of  the  complaint. 

The  jury  returned  the  following  verdict: 

(1)  Was  Cecil  Baum  the  servant  and 
agent  of  the  defendant  John  Baum  in  run- 
ning the  automobile  at  the  time  the  plain- 
tiff was  injured? 

Answer.    Yes. 

(2)  If  you  answer  the  first  question  yes, 
then  answer  this:  Was  Cecil  Baum  acting 
within  the  scope  of  his  employment  while 
driving  the  automobile  at  the  time  of  the 
injury? 

Answer.    Yes. 

(3)  Was  Cecil  Baum  wanting  in  ordinary 
care  in  driving  and  managing  the  automo- 
bile prior  to  and  at  the  time  it  struck  the 
plaintiff? 

Answer.     Yes. 

( 4 )  If  you  answer  the  third  question  yes, 
then  answer  this:  Was  such  want  of  ordi- 
nary care  the  proximate  cause  of  the  plain- 
tiff's injury? 

Answer.     Yes. 

(5)  If  your  answer  to  the  third  question 
should  be  "Yes,"  then  answer  this:  Did 
any  want  of  ordinary  care  on  the  part  of 
the  plaintiff  contribute  to  his  injury? 

Answer.    No. 

(6)  What  amount  of  money  would  com- 
pensate the  plaintiff  for  his  injury? 

Answer.  Twelve  hundred  ($1,200)  dol- 
lars. 

The  usual  motions  were  made  to  amend 
the  verdict,  for  judgment  in  favor  of  the 
defendant  John  Baum  upon  the  verdict  as 
amended,  for  judgment  notwithstanding  the 
verdict,  and  f6r  a  new  trial,  which  ibotions 
were  denied,  and  due  exceptions  taken.  Ex- 
ceptions were  also  duly  filed  to  the  charge 
of  the  court  to  the  jury.  Judgment  was  en- 
tered in  favor  of  the  plaintiff  upon  the  ver- 
dict, from  which  this  appeal  was  taken. 

Messrs.  Aarona  A  Niven,  for  appellant 
John  Baum : 

The  liability  of  the  father  for  the  torts 
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of  his  minor  child  results  from  the  rule  of 
respondeat  superior  only  when  the  fact  of 
the  child's  agency  for  the  father  is  proven, 
and  no  presumption  of  agency  results  from 
the  domestic  relationship. 

Kumba  v.  Gilham,  103  Wis.  312,  79  N.  W. 
326;  1  Thomp.  Neg.  If  637;  Winkler  v.  Fish- 
er, 96  Wis.  366,  70  N.  W.  477;  Maddox  v. 
Brown,  71  Me.  432,  36  Am.  Rep.  336;  Carl- 
son V.  Stocking,  91  Wis.  432,  65  N.  W.  68. 

The  decisive  question  is:  Has  the  de- 
fendant the  right  to  control  in  the  particu- 
lar instance  the  conduct  of  the  person  doing 
the  wrong? 

1  Thomp.  Neg.  Iff  621,  822;  26  Cyc.  Law 
&  Proc.  pp.  1646,  1647;  Bailey,  Mast.  &  S. 
1i  2608;  Richmond  v.  Sitterding,  101  Va. 
364,  66  L.RA.  463,  99  Am.  St.  Rep.  879,  43 
S.  E.  662;  Salliotte  V.  King  Bridge  Co.  66 
L.R.A.  620,  68  C.  C.  A.  466,  122  Fed.  378; 
Bauer  v.  Richter,  103  Wis.  412,  79  N.  W. 
404;  Kuehn  v.  Milwaukee,  92  Wis.  263,  66 
N.  W.  1030;  Smith  v.  Milwaukee  Builders' 
&  T.  Exchange,  91  Wis.  360,  30  L.R.A.  604, 
61  Am.  St.  Rep.  912,  64  N.  W.  1041. 

Messrs.  Klttell  &  Bnrke  for  respondent: 

The  fact  that  the  father  was  the  owner 
of  the  automobile,  and  that  the  son  was 
there  by  his  direction,  is  sufficient  to  make 
a  prima  facie  case  as  to  master  and  servant. 

Stewart  v.  Baruch,  103  App.  Div.  677,  93 
N.  Y.  Supp.  161;  Collard  v.  Beach,  81  App. 
Div.  682,  81  N.  Y.  Supp.  619;  Gilmartin  v. 
New  York,  65  Barb.  239;  Schaefer  v.  Oster- 
brink,  67  Wis.  602,  68  Am.  Rep.  876,  30 
N.  W.  922;  Davis  v.  Dregne,  120  Wis.  63, 
97  N.  W.  512. 

The  vendor  was  not  an  independent  con- 
tractor. 

16  Am.  k  Eng.  Enc.  Law,  p.  188;  Jensen 
V.  Barbour,  16  Mont.  582,  39  Pac.  909; 
Shearm.  &  Redf.  Neg.  §  76;  Walker  v.  Sim- 
mons Mfg.  Co.  131  Wis.  542,  111  N.  W.  697; 
Carlson  v.  Stocking,  91  Wis.  432,  65  N.  W. 
58;  Atlantic  Transport  Co.  v.  Coneys,  -28 
C.  C.  A.  388,  51  U.  S.  App.  670,  82  Fed. 
177;  Gerhardt  v.  Swaty,  67  Wis.  41,  14  N. 
W.  861. 

The  verdict  was  not  excessive. 

Duffy  V.  Chicago  &  N.  W.  R.  Co.  34  Wis. 
188;  Donovan  v.  Chicago  &  N.  W.  R.  Co.  93 
Wis.  378,  67  N.  W.  721. 

Kerwin,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  theory  of  the  case  upon  the 
trial  below  was  that  Cecil  Baum  was  the 
a^ent  or  servant  of  appellant,  and  therefore 
the  appellant  was  liable  for  Cecil's  torts. 
The  jury  found  for  plaintiff  upon  that  issue, 
and  the  question  arises  whether  such  find- 
ing has  support  in  the  evidence.  It  is  in- 
sisted by  appellant  that  it  had  not.  There 
is  evidence  tending  to  prove  that  Cecil  was 
seventeen  years  of  age,  lived  with  his  father. 
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occaaionally  worked  in  his  father's  store, 
but  received  no  compensation  for  his  serv- 
ices; that  appellant  bought  the  automobile 
from  Lucia  Brothers  mainly  upon  the  so- 
licitation of  his  son,  Cecil,  about  a  week  be- 
fore the  injury;  that  it  was  understood  be- 
tween appellant  and  Cecil  that  the  latter 
should  leam  to  run  the  automobile  or  car 
so  purchased  and  teach  the  other  members 
of  the  family  to  run  it,  or  run  it  for  their 
benefit;  that,  by  agreement  between  appel- 
lant and  Lucia,  the  latter  was  to  teach 
Cecil  to  run  the  car,  and  it  was  understood, 
by  arrangement  between  appellant  and  Ce- 
cil, that  Cecil  was  to  have  the  right  to  take 
the  car  whenever  he  had  time,  and,  with 
the  aid  of  Lucia,  leam  to  run  it.  On  the 
day  in  question  Cecil  took  the  car,  and,  at 
his  request,  Lucia  went  with  him  to  teach 
him  to  run  it,  and,  after  going  a  considerable 
distance,  Lucia  turned  the  car  over  to  Cecil 
to  run,  and  Cecil  was  running  it  at  the  time 
of  the  injury;  that,  from  the  time  of  the 
purchase,  the  car  was  owned  and  controlled 
by  appellant,  and  at  the  time  of  the  injury 
was  in  the  possession  of  Cecil,  with  the  con- 
sent of  appellant,  for  the  purpose  of  learning 
to  operate  it  under  instructions  from  Lucia. 
The  jury  would  be  entitled  to  find  the  fore- 
going facts  from  the  evidence.  If  Cecil  was 
running  the  car  by  authority  from  appel- 
lant, that  would  be  sufficient  to  make  a 
prima  facie  case  of  master  and  servant. 
Gerhardt  v.  Swaty,  57  Wis.  24,  14  N.  W. 
861;  Schaefer  v.  Osterbrink,  67  Wis.  502,  58 
Am.  Rep.  875,  30  N.  W.  922;  Davis  v. 
Dregne,  120  Wis.  63,  97  N.  W.  512;  Stewart 
V.  Baruch,  103  App.  Div.  577,  93  N.  Y. 
Supp.  161.  The  foregoing  cases  are  quite 
analogous  in  principle  to  the  one  before  us, 
and  we  think  support  the  ruling  of  the  low- 
er court  that  the  evidence  was  sufficient  to 
warrant  the  findings  of  the  jury.  On  the 
question  of  the  agency  of  Cecil  we  are  cited 
by  counsel  for  appellant  to  Kumba  v.  Gil- 
ham,  103  Wis.  312,  79  N.  W.  325;  Winkler 
V.  Fisher,  95  Wis.  365,  70  N.  W.  477;  and 
Maddox  v.  Brown,  71  Me.  432,  36  Am.  Rep. 
336.  In  Kumba  v.  Gilham,  supra,  the  son 
was  clearly  acting  beyond  the  authority  or 
direction  of  the  father,  and  contrary  to  his 
desire.  In  Winkler  v.  Fisher,  supra,  the  son 
disobeyed  the  express  instructions  of  the 
father,  and  was  not  at  the  time  of  the  in- 
jury' in  his  father's  employ  in  any  sense 
whatever,  but  was  acting  contrary  to  his 
instructions.  In  Maddox  v.  Brown,  supra, 
the  son  took  his  father's  horse  on  business 
exclusively  of  his  own,  and  without  the 
knowledge  of  the  father.  The  boy  was  in  no 
way  executing  the  orders  of  his  father. 

It  is  further  insisted  that  Cecil  was  not 
the  servant  of  appellant,  but  the  servant  of 
Lucia,  an  independent  contractor,  and  Carl- 
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son  V.  Stocking,  91  Wis.  432,  65  N.  W.  58; 
Kuehn  v.  Milwaukee,  92  Wis.  263,  65  N.  W. 
1030;  Bauer  V.  Richter,  103  Wis.  412,  79 
N.  W.  404;  Smith  v.  Milwaukee  Builders^ 
&  T.  Exchange,  91  Wis.  360,  30  L.R.A.  504, 
61  Am.  St  Rep.  912,  64  N.  W.  1041;  Sal- 
liotte  V.  King  Bridge  Co.  65  L.R.A.  620,  58 
C.  C.  A.  466,  122  Fed.  378;  Bailey  v.  Troy 
&  B.  R.  Co.  57  Vt.  262,  52  Am.  Rep.  129; 
and  King  v.  New  York  C.  &  H.  R.  R.  Co. 
66  N.  Y.  181,  23  Am.  Rep.  37,  are  cited. 
We  have  carefully  examined  these  cases,  and 
cannot  discover  that  they  are  controlling 
upon  the  question  in  appellant's  favor.  In 
Carlson  v.  Stocking,  supra,  there  was  evi- 
dence that  one  Frazer  had  full  control  of 
the  dam  and  drive  of  logs  in  question,  that 
he  employed  all  the  men,  and  furnished  the 
supplies,  and  that  the  defendants  were 
merely  to  pay  him  a  compensation  for  driv- 
ing their  logs,  the  defendants  participating- 
in  raising  the  dam  and  operating  the  same 
in  making  the  drive  at  the  time  in  question ; 
and  it  was  held  that  whether  Fraser  was  an 
independent  contractor  was  a  question  for 
the  jury.  In  Smith  v.  Milwaukee  Builders' 
&  T.  Exchange,  contractors  had  agreed  to 
erect  a  building  according  to  fixed  plans 
and  specifications,  and  it  was  held  they  were 
independent  contractors,  although  the  owner 
reserved  the  right  of  inspection.  In  Kuehn 
V.  Milwaukee,  supra,  one  who  had  a  con- 
tract with  the  city  to  remove  garbage,  with 
no  right  on  the  part  of  the  city  to  control 
the  mode  or  manner  of  performance  of  the 
contract,  was  held  to  be  an  independent  con- 
tractor, although  the  city  had  the  right  to- 
relet  the  contract  in  case  of  "improper  or 
imperfect"  performance.  Other  authorities 
cited  by  appellant  under  this  head  are  simi- 
lar in  principle  to  the  foregoing.  The  case 
before  us  turns  upon  whether  or  not  Cecif 
was,  at  the  time  of  the  injury,  in  possession 
of  and  operating  the  car  as  servant  of  ap- 
pellant, or  whether  Lucia  had  possession  of 
it  as  an  independent  contractor.  While  we 
regard  the  question  close,  we  have  arrived  at 
the  conclusion  that  the  jury  was  warranted 
upon  the  evidence,  and  the  legitimate  in- 
ference to  be  drawn  therefrom,  in  finding 
that  Cecil  was  the  agent  and  servant  of  ap- 
pellant in  the  operation  of  the  car,  and 
therefore  cannot  disturb  the  verdict  upon 
that  point. 

2.  Error  is  assigned  upon  the  following 
portion  of  the  charge :  "Now,  if  you  are  sat- 
isfied from  all  the  circumstances  of  this  case, 
— ^you  must  take  into  consideration  just 
what  the  young  man  was  doing,  what  expe- 
rience he  had  had,  and  what  he  knew  about 
operating  the  machine,  and  what  was  on  the 
street,  everything  that  he  saw  or  knew,  and 
everything  that  he  should,  in  the  exercise  of 
ordinary   care,   have    seen   or   known,    and 
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determine  just  what  he  did,  and  just  what  I 
happened,  and  determine  whether  he  was  ex- ' 
ercising  at  the  time  such  care  as  men  of  ordi- 
naiy  care  and  prudence  would  exercise  un- 
der the  same  and  similar  circumstances,  and, 
if  you  find  he  was  not,  then  you  will  find 
that  he  was  in  the  exercise  of  ordinary  care 
in  answer  to  this  question."  It  is  very  ob- 
vious that  the  use  of  the  word  "not,"  which 
made  the  portion  excepted  to  read  "and,  if 
you  find  he  was  not  in  the  exercise  of  ordi- 
nary care,"  was  clearly  a  slip  in  the  use  of 
the  word  "not"  which  the  learned  trial  judge 
did  not  intend,  and  must  have  been  so  un- 
derstood by  the  jury.  This  we  think  would 
be  apparent  to  any  juror  of  average  intelli- 
gence from  the  connection  in  which  the  word 
"not"  was  used,  as  well  as  viewing  the  por- 
tion of  the  charge  excepted  to  together  with 
the  balance  of  the  charge.  Besides  it  will 
be  seen  that,  taking  this  portion  of  the 
charge  in  its  literal  sense,  it  was  more  fa- 
vorable to  the  appellant  than  if  the  word 
"not"  had  been  omitted.  A  case  in  point  is 
Binns  v.  State,  66  Ind.  428.  Without  further 
pursuing  the  subject,  we  are  of  opinion  that 
there  was  no  prejudicial  error  in  the  charge. 
Hoffman  v.  Rib  Lake  Lumber  Co.  (Wis.) 
117  N.  W.  789;  Lipsl^  v.  C.  Reiss  Coal  Co. 
<Wi8.)  117  N.  W.  806;  Kiekhoefer  v.  Hid- 
ershide,  113  Wis.  288,  89  N.  W.  189;  Pelton 
V.  Spider  Lake  Sawmill  &  Lumber  Co.  132 
Wis.  219,  112  N.  W.  29;  Twentieth  Century 
Co.  V.  Quilling  (Wis.)   117  N.  W.  1007. 

3.  It  is  also  contended  that  the  damages, 
$1,200»  awarded,  are  excessive.  We  would  be 
better  satisfied,  upon  the  facts  of  the  case 
as  disclosed  by  the  evidence,  with  a  smaller 
verdict.  The  court  below  refused  to  disturb 
the  verdict,  and  the  question  arises  whether 
we  can  reverse  it,  because  a  new  trial  was 
not  granted  on  account  of  excessive  dam- 
ages. It  is  true  the  actual  expenses  in- 
curred by  the  plaintiff  in  consequence  of 
the  injury  were  small,  the  appellant  paying 
the  doctor's  bill.  The  plaintiff  is  about 
sixty-three  years  of  age,  and  the  injuries  did 
not  at  first  appear  to  be  of  a  serious  charac- 
ter. The  principal  injuries  complained  of 
were  to  the  head  and  hip.  The  evidence  of 
the  doctors  who  examined  him  is  quite 
strong  to  the  effect  that  they  were  unable  to 
find  any  physical  injury  to  the  hip,  and 
were  obliged  to  rely  upon  plaintiff's  state- 
ments, conduct,  and  behavior,  nothing  be- 
ing observable  of  any  coi^sequence  except  a 
scalp  wound,  which  healed  in  a  short  time. 
There  is  evidence,  however,  tending  to  show 
that  the  machine  was  going  8  or  9  miles 
an  hour;  that  plaintiff,  when  struck,  was 
knocked  down  and  rendered  unconscious; 
that  he  had  not  at  the  time  of  trial  recov- 
ered from  the  injuries,  was  unable  to  work, 
and  suffered  considerable  pain;  did  not  rest 
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well  for  three  weeks  after  the  injur}';  was 
earning  $1.60  per  day  when  injured  in  July, 
and  the  case  was  tried  in  December,  1907. 
One  doctor  who  made  an  examination  two 
months  before  the  trial  found  tenderness 
in  the  scalp  wound,  also  soreness  in  hip, 
which  he  thought  would  be  permanent,  and 
that  the  injuries  complained  of  could  have 
been  received  without  leaving  any  external 
evidence  of  them;  that  the  conditions  he 
found  came  from  the  injuries  received  when 
struck  by  the  car;  that  the  result  of  an 
operation  for  relief  of  the  scalp  injury  would 
be  uncertain,  and  that  plaintiff's  head  was 
permanently  injured,  and  soreness  continued 
in  the  hip  and  back.  From  a  careful  exam- 
ination of  the  evidence  we  do  not  feel  that 
this  court  would  be  justified  in  holding  that 
the  damages  awarded  by  the  jury  are  ex- 
cessive. Duffy  V.  Chicago  &  N.  W.  R.  Co, 
34  Wis.  188;  Donovan  v.  Chicago  &  N.  W. 
R.  Co.  93  Wis.  373,  67  N.  W.  721,  and  cases 
cited.  It  follows  that  the  judgment  must 
be  affirmed. 

The  judgment  of  the  court  below  is  af- 
firmed. 


NEW   JERSEY   COURT    OF   ERRORS 
AND   APPEALS. 

PATRICK  F.  DORAN 

V. 

HUGO  A.  THOMSEN,  Plff.  in  Err. 

(—  N.  J.  — ,  71  Atl.  296.) 

Master  -^  daughter   as   servant  —  auto- 
mobile. 

1.  Where  a  father  was  possessed  of  an 
automobile  which  he  kept  upon  his  premises, 
and  his  daughter,  about  nineteen  years  of 
age,  was  accustomed  to  drive  it,  and  did  so 
whenever  she  felt  like  it,  asking  permission 
to  use  it  when  the  father  was  at  home,  but 
when  not  at  home  took  it  sometimes  with- 
out permission,  there  being  no  proof  that 
the  daughter  was  actually  employed  by  the 
father  to  operate  the  machine, — Held,  in  an 
action  against  the  father,  where  the  daugh- 
ter, in  using  the  machine  for  her  own  pleas- 
ure in  driving  her  personal  friends,  negli- 
gently injured  a  person  in  the  highway, 
that  such  proof  was  not  sufficient  to  con- 
stitute the  daughter  the  servant  or  agent  of 
the  master;  and  that  a  motion  for  a  direc- 
tion of  a  verdict  for  the  defendant  should 
have  prevailed. 

Same  —  scope  of  employment. 

2.  An  act  by  a  servant,  not  malicious, 
is  within  the  principle  that,  to  render  a 
master  liable  for  the  negligent  act  of  the 

Headnotes  by  Voobhees,  J. 

Note.  —  See   footnote   to   preceding   case. 
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and  daughter,  yet  it  does  not  appear  in  this 
case  that  on  the  occasion  in  question  she 
was  acting  as  such  servant  within  the  scope 
of  her  employment.  That  the  master  is  re- 
sponsible for  the  negligence  of  his  servant 
when  acting  within  the  scope  of  his  employ- 
ment is  elementary  law,  but  that  he  is  not 
responsible  if  the  negligence  was  committed 
by  the  servant  when  engaged  in  some  pri- 
vate matter  of  his  own  is  equally  elemen- 
tary. These  two  propositions  are  well  stat- 
ed in  two  New  York  cases.  King  v.  New 
York  C.  &  H.  R.  R.  Co.  66  N.  Y.  181,  23 
Am.  Rep.  37,  where  the  court  spoke  as  fol- 
lows: "Where  one  person  has  sustained 
an  injury  from  the  negligence  of  another, 
he  must,  in  general,  proceed  against  him  by 
whose  negligence  the  injury  was  occasioned. 
If,  however,  the  negligence  which  caused 
the  injury  was  that  of  a  servant  while  en- 
gaged in  his  master's  business,  the  person 
sustaining  the  injury  may  disregard  the  im- 
mediate author  of  the  mischief,  and  hold  the 
master  responsible  for  the  damages  sus- 
tained." In  Wyllie  v.  Palmer,  137  K.  Y. 
248,  19  L.R.A.  285,  33  N.  E.  381,  the  court 
said:  "The  doctrine  of  respondeat  superior 
applies  only  when  the  relation  of  master 
and  servant  is  shown  to  exist  between  the 
wrongdoer  and  the  person  sought  to  be 
charged  for  the  result  of  some  neglect  or 
wrong  at  the  time  and  in  respect  to  the  "^ry 
transaction  out  of  which  the  injury  arose." 
In  Holler  v.  Ross,  68  N.  J.  L.  324,  59  L.R.A. 
943,  96  Am.  St.  Rep.  546,  53  Atl.  472,  Mr. 
Justice  Fort,  speaking  for  this  court,  says: 
"The  servant  of  the  master  cannot  bind  the 
master  to  respond  in  damages  to  the  plain- 
tiff unless  it  be  shown  that  the  act  which 
the  servant  did  which  caused  the  injury  was 
an  act  which  was  expressly  or  by  necessary 
implication  within  the  line  of  his  duty  un- 
der his  employment."  We  have  seen  that 
there  was  no  express  authority  for  the 
daughter  to  take  the  vehicle  on  the  occasion 
of  the  accident,  nor  can  we  perceive  that,  by 
necessary  implication,  her  use  of  it  for  her 
own  purposes  was  within  the  line  of  her 
duty  under  her  assumed  implied  employ- 
ment. In  Evers  v.  Krouse,  70  N.  J.  L.  653, 
66  L.R.A.  592,  58  Atl.  181,  the  case  last 
cited  received  again  the  approval  of  this 
court;  and  it  was  further  stated  that  "an 
act  done  by  the  servant>  while  engaged  in 
the  work  of  his  master  may  be  entirely  dis- 
connected therefrom,  done  not  as  a  means  or 
for  the  purpose  of  performing  that  work, 
but  solely  for  the  accomplishment  of  the 
independent  .  .  .  purpose  of  the  serv- 
ant. Such  an  act  is  not,  as  a  matter  of 
fact,  the  act  of  the  master  in  any  sense, 
and  should  not  be  deemed  to  be  so  as  a 
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matter  of  law.  As  to  it,  the  relation  of 
master  and  servant  does  not  exist  between 
the  parties,  and  for  the  injury  resulting 
to  a  third  person  from  it  the  servant  alone 
should  be  held  responsible."  In  that  case 
the  defendant's  son  had  been  intrusted  with 
a  garden  hose  with  which  to  sprinkle  his 
father's  lawn,  and,  while  so  engaged,  de- 
liberately turned  the  water  upon  a  horse, 
frightening  him,  causing  the  injury  com- 
plained of  and  for  which  the  father  had 
been  sued.  The  court  then  said:  "The  fact 
that  he  [the  son]  used  the  tool  supplied  to 
him  for  the  doing  o^  his  father's  work  for 
the  accomplishment  of  his  own  mischievous 
purpose  did  not  make  it  an  act  within  the 
scope  of  his  employment,  and  did  not  render 
the  defendant  liable  for  the  injury  result- 
ing therefrom."  While  in  that  case  the  act 
was  malicious,  yet  an  act  not  malicious  is 
within  the  enunciated  principle,  if  such  act 
is  not  expressly  or  by  necessary  implication 
within  the  scope  of  duty,  and  with  regard 
to  which  it  cannot  be  said  that  the  servant 
was  engaged  in  the  performance  of  the  act 
for  the  other.  The  act  must  be  done  for 
the  purpose  of  executing  the  master's  orders 
and  doing  his  work  and  while  actually  en- 
gaged in  serving  the  master;  and  it  is  not 
enough  to  say  that  the  injuries  complained 
of  would  not  have  been  committed  without 
the  facilities  afforded  by  the  servant's  rela- 
tions to  his  master.  Crarretzen  v.  Duenckel, 
50  Mo.  104,  11  Am.  Rep.  405;  Howe  v.  New- 
march,  12  Allen,  49.  For  a  clear  exposition 
of  this  principle,  see  Morier  v.  St.  Paul,  M. 
&  M.  R.  Co.  31  Minn.  351,  47  Am.  Rep.  793, 
17  N.  W.  952.  The  following  are  some  re- 
cent authorities  on  this  subject  with  special 
relation  to  automobiles;  Stewart  v.  Baruch, 
103  App.  Div.  5J7,  93  N.  Y.  Supp.  161; 
Clark  v.  Buckmobile  Co.  107  App.  Div.  120, 
94  N.  Y.  Supp.  771;  Reynolds  v.  Buck,  127 
Iowa,  601,  103  N.  W.  946;  Quigley  v. 
Thompson,  211  Pa.  107,  60  Atl.  506;  Pat- 
terson V.  Kates  (C.  C.)  152  Fed.  481;  Sla- 
ter V.  Advance  Thresher  Co.  97  Minn.  305, 
5  L.R.A.(N.S.)  598,  107  N.  W.  133;  Evans 
V.  Dyke  Automobile  Supply  Co.  121  Mo. 
App.  266,  101  S.  W.  1132;  Lotz  v.  Hanlon, 
217  Pa.  339,  10  L.R.A.(N.S.)  202,  118  Am. 
St.  Rep.  922,  66  Atl.  525,  10  A.  &  E.  Ann. 
Cas.  731;  Lewis  v.  Amorous,  3  Ga.  App.  50, 
69  S.  E.  338;  Jones  v.  Hoge,  47  Wash.  663, 
14  L.R.A.(N.S.)  216,  92  Pac.  433. 

Undoubtedly  liability  might  be  visited  up- 
on the  father,  but  upon  quite  different 
grounds.  If  the  machine  had  been  bought 
for  his  children's  use,  and  it  was  in  its 
nature  or  use  a  menace  to  the  safety  of 
others,  then,  under  the  theory  illustrated  in 
Van  Winkle  v.  American  Steam  Boiler  Co. 
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52  N.  J.  L.  240,  19  Atl.  472,  it  might  well 
be  that  liability  -would  arise  by  reason  of 
the  father's  intrusting  a  dangerous  ma- 
chine or  agency  to  the  hands  of  an  inexperi- 
enced or  incompetent  person.  Such  a  lia- 
bility does  not  rest  upon  the  negligence  of 
the  servant,  but  upon  the  father's  negli- 
gence in  permitting  his  child  to  use  a  dan- 
gerous machine.  In  the  one  the  gist  of  the 
action  is  the  negligence  of  the  servant  im- 
puted to  the  master;  in  the  other,  the  neg- 
ligence of  the  father.  This  distinction  is 
thus  stated  in  29  Cyc.  Law  &  Proc.  p.  1666: 
"The  mere  relation  of  parent  and  child  im- 
poses upon  the  parent  no  liability  for  the 
torts  of  the  child  committed  without  his 
knowledge  or  authority,  express  or  implied; 
and  although,  when  a  parent  authorizes  the 
child  to  act  as  his  agent  or  servant  in  any 
matter,  he  is  liable  for  the  torts  of  the  child 
committed  in  the  course  of  the  employment, 
this  liability  does  not  grow  out  of  the  rela- 
tion of  parent  and  child,  but  is  based  upon 
the  relation  of  principal  and  agent  or  mas- 
ter and  servant,  and  is  governed  by  the 
rules  applicable  to  such  relations.  So,  also, 
while  a  parent  may  be  liable  for  an  injury 
which  is  directly  caused,  by  the  child,  where 
his  negligence  has  made  it  possible  for  the 
child  to  cause  the  injury  complained  of,  and 
probable  that  the  child  would  do  so,  this 
liability  is  based  upon  the  rules  of  negli- 
gence rather  than  the  relation  of  parent  and 
child."  We  are  not  at  liberty  to  consider 
this  possible  liability,  for  there  could  not  be 
any  finding  of  fact  against  the  defendant 
to  this  effect;  it  appearing  from  the  bills 
of  exception  that  the  trial  judge  excluded 
from  the  consideration  of  the  jury  that 
question  of  fact  by  his  instruction  that,  un- 
less there  was  agency,  there  was  no  liabil- 
ity. Fielders  v.  North  Jersey  Street  R.  Co. 
68  N.  J.  L.  343,  59  L,R.A.  455,  96  Am.  St. 
Rep.  552,  63  Atl.  404,  54  Atl.  822.  It  was 
therefore  error  to  refuse  to  direct  a  verdict 
for  the  defendant. 

Error  has  also  been  assigned  upon  excep- 
tion taken  to  the  charge.  The  defendant  re- 
quested the  court  to  charge :  "If,  at  the  time 
of  the  accident,  Miss  Thomsen  was  using  the 
machine  for  her  own  pleasure,  and  without 
reference  to  the  defendant's  business,  then 
there  must  be  a  verdict  for  the  defendant." 
This  the  court  refused,  and  instead  charged: 
"When  you  come  to  consider  the  defendant's 
business,  ...  it  is  the  business  for 
which  he  bought  this  machine;  that  is,  the 
business  of  the  defendant.  ...  It  was 
the  particular  business  for  which  he  bought 
this  machine.  Was  this  servant  engaged  in 
operating  that  machine  for  the  purpose  for 
which  her  father  bought  it?  Was  she  oper- 
ating it  for  her  own  pleasure  in  the  way 
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that  she  has  testified  to?  If  she  took  that 
machine  out  at  that  time  in  pursuance  of  a 
general  authority  of  her  father  to  take  it 
whenever  she  pleased  for  the  pleasure  of  the 
family  and  for  her  own  pleasure,  for  the 
purpose  for  which  the  master  bought  it,  for 
the  purpose  for  which  her  father  owned  it, 
for  the  purpose  for  which  he  expected  her  to 
operate  it,  then  she  was  the  servant  of  the 
father.  Under  those  circumstances,  that 
was  the  business  for  which  the  father 
bought  the  machine.  If  she  did  not  have 
this  general  authority  from  her  father,  if 
she  took  this  machine  out  for  her  own  recre- 
ation, amusement,  and  pleasure,  contrary  to 
the  authority  of  her  father,  and  this  acci- 
dent occurred,  while  she  may  be  liable,  the 
father  is  not.  I  charge  the  sixth  request  to 
charge  with  the  qualification  which  I  have 
stated  to  the  jury."  This  makes  the  de- 
fendant's liability  to  depend  upon  the  object 
for  which  he  purchased  the  machine,  which 
was  for  the  pleasure  of  the  family,  in  con- 
nection with  the  fact  that  his  daughter 
operated  it  for  that  purpose,  the  jury  being 
instructed  that  thereby  she  became  his  serv- 
ant. This  is  contrary  to  the  doctrine  of 
Evers  v.  Krouse,  70  N.  J.  L.  653,  66  L.RA. 
592,  58  Atl.  181.  It  would  subject  a  parent 
to  liability  if  he  bought  for  his  son  a  base- 
ball or  for  his  daughter  a  golf  club,  and,  by 
permitting  them  to  be  used  by  his  children 
for  their  appropriate  purposes,  injury  oc- 
curred. It  bases  the  creation  of  the  relation 
of  master  and  servant  upon  the  purpose 
which  the  parent  had  in  mind  in  acquiring 
ownership  of  the  vehicle  and  its  permissive 
use  by  the  child.  This  proposition  ignores 
an  essential  element  in  the  creation  of  that 
status  as  to  third  persons,  that  such  use 
must  be  in  furtherance  of,  and  not  apart 
from,  the  master's  service  and  control,  and 
fails  to  distinguish  between  a  mere  permis- 
sion to  use  and  a  use  subject  to  the  control 
of  the  master  and  connected  with  his  af- 
fairs. The  reason  for  liability  is  founded 
upon  the  idea  of  control  which  a  master  has 
over  his  servant.  The  court,  although  at- 
tempting to  rest  the  liability  upon  the  re- 
lation of  master  and  servant,  yet  actually 
tested  the  liability  by  the  fact  that  she  was 
intrusted  with  the  operation  of  the  machine 
for  her  own  pleasure,  if  purchased  for  that 
object,  whereby  she  ipso  facto  became  a 
servant.  So  that  the  charge  thus  in  fact 
left  the  legal  relationship  of  master  and 
servant  out  of  account,  and  raised  it  in 
name  only  because  the  daughter  was  al- 
lowed to  drive  the  machine.  In  this  there 
was  also  error. 

The   judgment   must   be   reversed   and   a 
venire  de  novo  awarded. 


340 


NEW  YORK  COURT  OF  APPEALS. 


Apb., 


NEW  YORK  COURT  OP  APPEALS. 

DONATO   CITRONE,   Respt., 

V. 

O'ROURKE   ENGINEERING   CONSTRUC- 
TION  COMPANY,  Appt. 

(188  N.  Y.  339,  80  N.  E.  1092.) 

Master    and    servant  —  safe    place    to 
work  —  prosecution  of  work. 

The  common-law  doctrine  of  the  dutj  of 
the  master  to  furnish  his  servant  with  a 
reasonably  safe  place  to  work,  which  can- 
not be  devolved  upon  a  fellow  servant  so  as 
to  relieve  the  master,  does  not  apply  in 
favor  of  a  member  of  a  gang  of  workmen 
whose  duty  it  was  to  enter  a  portion  of  a 
trench  in  course  of  construction  after  a 
blast  had  been  fired  by  a  preceding  gang, 
and  assist  in  removing  broken  stone,  who 
was  injured  by  the  fall  of  some  loose  earth 
from  the  sides  of  the  trench. 

(April   30,   1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirm- 
ing, by  a  divided  court,  a  judgment  for 
plaintiff  after  a  jury  trial  at  a  trial  term 
for  Richmond  CJounty  in  an  action  by  an 
employee  against  an  employer  to  recover 
damages  for  personal  injuries.  Reversed. 
The  /acts  are  stated  in  the  opinion. 


Mr.  Theodore  H.  Ijord,  with  Messrs. 
Rollins  A  Rollins,  for  appellant: 

The  trench  was  not  a  place  to  work,  fur- 
nished by  the  defendant. 

Hogan  V.  Smith,  125  N.  Y.  774.  26  N.  Jfi. 
742;  Cullen  v.  Norton,  126  N.  Y.  1,  26  X.  E. 
905;  Perry  v.  Rogers,  157  N.  Y.  251,  51  N. 
E.  1021;  Kimmer  v.  Weber,  151  N.  Y.  417, 
56  Am.  St.  Rep.  630,  45  N.  E.  860;  O'Con- 
nell  ▼.  Clark,  22  App.  Div.  466,  48  N.  Y. 
Supp.  74;  Brown  v.  Terry,  67  App.  Div. 
223,  73  N.  Y.  Supp.  733;  Trapasso  ▼.  Cole- 
man, 74  App.  Div.  33,  76  N.  Y.  Supp.  798. 

Mr.  Thomas  J.  O'Neill,  for  respondent: 

The  respondent  was  not  guilty  of  con- 
tributory negligence,  nor  were  his  injuries 
caused  by  any  risk  which  he  assumed. 

Rice  V.  Eureka  Paper  Co.  174  N.  Y.  398, 
62  L.R.A.  611,  95  Am.  St.  Rep.  585,  66  N. 
E.  979;  Alcott  v.  Kirkham,  101  App,  Div. 
77,  91  N.  Y.  Supp.  775;  Northern  P.  R.  Co. 
V.  Babcock,  154  U.  S.  190,  38  L.  ed.  958, 
14  Sup.  Ct.  Rep.  978. 

Wlllard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

The  judgment  which  comes  before  us  for 
review  •n  this  appeal  is  based  upon  the  al- 
leged negligence  of  the  defendant  corpora- 
tion in  failing  to  provide  the  plaintiff,  who 
was  a  laborer  in  its  service,  with  a  reason- 
ably   safe   place   wherein   to   do   the   work 


Subject  Note,  —  Servant's  assumption 
of  risic  from  cJumging  condition  of 
the  working  place  during  progress  of 
work. 

I.  Introductory,  340. 
II.  Work  of  construction  or  demolition. 

a.  In  general,  342. 

b.  Railroads,  344. 

c.  Buildings,  346. 

III.  Excavations. 

a.  In  general,  350. 

b.  Mines,   352. 

c.  Quarries,  356. 

d.  Gravel  pits,  357. 

e.  Sewers,  trenches,  tunnels,  etc.,  358. 

f.  Unexpected   explosions,  360. 

IV.  Repair  work,  362. 

\'.  Completed  working  place. 

a.  In  general,  363. 

b.  Removal  of  snow  and  ice,  365. 
VI.  Illustrative  cases — obvious  risks,  367. 

J.  Introductory. 

In  examining  the  question  of  the  servant's 
assumption  of  risk  so  far  as  the  fact  that 
the  conditions  of  the  working  place  are 
changing  as  the  work  goes  on  bears  upon  it, 
cases  which  might  be  in  point  as  to  the 
facts,  but  which  turn  upon  grounds  that 
would  a{>ply  as  well  to  fixed  conditions  of 
the  working  place  are  excluded,  as  they  can 
throw  no  light  upon  the  subject. 

The  rule  relating  to  changing  conditions 
of  the  working  place  forms  an  exception 
19L.R.A.(N.S.) 


to  the  safe-place  rule,  and  is  stated  by 
Labatt  on  Master  &  Servant,  §  269,  to  be: 
"The  rule  that  it  is  the  duty  of  a  mas- 
ter to  exercise  ordinary  care  to  provide  a 
reasonably  safe  place  ...  for  his  serv- 
ants is  held  not  to  be  applicable  to  cases  in 
which  the  very  work  which  the  servants  are 
employed  to  do  is  of  such  a  nature  that  its 
progress  is  constantly  changing  the  condi- 
tions as  regards  an  increase  or  diminution 
of  safety.  The  hazards  thus  arising  as  the 
work  proceeds  are  regarded  as  being  the  or- 
dinaiy  dangers  of  the  employment,  and,  by 
his  acceptance  of  the  employment,  the  serv- 
ant necessarily  assumes  them."  This  doc- 
trine, said  the  court  in  Schneider  v.  Phila- 
delphia Quartz  Co.  220  Pa.  548,  69  Atl.  1035. 
resulted  from  the  fact  that  the  prosecution 
of  the  work  made  the  place  dangerous,  but 
it  was  not  the  master's  duty  in  such  case 
to  follow  up  the  servants  every  moment  to 
see  that  they  made  the  place  safe. 

The  decisions  upon  this  subject  are  har- 
monious, and  of  late  this  exception  has  been 
interposed  quite  frequently  against  the  serv- 
ant's demand  for  damages.  The  reason  for 
relaxing  the  rule  in  such  cases  is  that  it  is 
more  than  the  master  can  do  to  keep  a 
changing  working  place  safe  from  transient, 
shifting  hazards  which  spring  up  only  as 
the  work  advances.  The  servant  is  supposed 
to  know  this.  He  therefore  assumes  the 
risk  when  he  goes  to  work.  It  is  sometimes 
said  in  these  cases  tliat  the  servant  has  a 
better  chance  to  become  awars  of  the  fleet- 
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which  he  was  employed  to  perform.  That 
work,  considered  as  a  whole,  was  the  con- 
struction of  a  trench  through  earth  and  rock 
in  the  city  of  New  York.  It  was  prosecut- 
ed, first,  by  blasting,  and,  secondly,  by  the 
removal  of  the  blasted  material.  The  plain- 
tiff does  not  appear  to  have  had  anything 
to  do  with  the  blasting,  but  he  and  the  gang 
of  workmen  to  which  he  belonged  would  en- 
ter the  portion  of  the  trench  already  open 
after  a  blast  had  b^en  fired  and  assist  in  re- 
moving the  broken  stone,  sometimes  break- 
ing it  up  into  smaller  pieces  to  facilitate  the 
process  of  removal.  While  engaged  in  this 
employment  on  September  13,  1904,  he  was 
injured  by  the  fall  upon  him  of  some  loose 
stones  and  earth  from  the  sides  of  the 
trench.  A  small  blast  had  previously  been 
fired  immediately  before  he  began  to  work, 
about  two  hours  earlier  on  the  same  morn- 
ing. 

The  theory  of  the  plaintiffs  case,  as  pre- 
sented to  the  jury,  was  that  the  defendant 
was  negligent  in  not  protecting  him  and  his 
fellow  laborers  against  such  an  accident  as 
that  which  befell  him,  which  could  have 
been  done  by  shering  or  bracing  up  the  sides 
of  the  trench  so  far  as  it  had  already  been 
opened.  At  the  place  where  the  accident 
occurred  the  trench  was  about  14  feet  deep 
and  6  or  7  feet  wide,  and  was  being  cut 
mostly    through   rock.     There   was   shoring 


on  the  sides  to  the  height  of  5  or  6  feet  from 
the  bottom,  but  no  further  up.  The  ques- 
tion which  the  learned  trial  judge  left  to 
the  jury  on  this  branch  of  the  case  was 
thus  stated  in  his  charge:  "Was  this  trench 
made  reasonably  safe  for  such  work,  con- 
sidering the  character  of  the  work,  which 
was  necessarily  dangerous  ?  In  other  words, 
was  this  trench  where  the  plaintiff  was  em- 
ployed made  as  safe  as  a  trench  where  the 
work  of  excavating  and  blasting  is  carried 
on  ordinarily  is  made  by  ordinarily  prudent 
men?*'  The  jury  must  have  answered  these 
questions  in  the  negative  in  order  to  find  the 
verdict  which  they  rendered  in  favor  of  the 
plaintiff;  for  they  were  expressly  instruct- 
ed by  the  court  that  they  could  not  hold  the 
defendant  liable  either  for  a  failure  to  pro- 
vide competent  workmen  to  perform  the 
work,  or  for  a  failure  to  provide  proper  tools 
or  appliances  with  which  the  work  was  to 
be  done. 

It  was  the  contention  of  counsel  for  the 
defendant  on  the  trial,  and  he  contends  here, 
that,  under  the  circumstances  disclosed  by 
thQ#uncontradicted  evidence,  the  doctrine  of 
the  duty  of  a  master  to  furnish  his  serv- 
ant with  a  reasonably  safe  place  to  work  in 
has  no  application  to  the  case  at  bar.  This 
point  is  distinctly  raised  by  proper  excep- 
tions, and,  if  well  taken,  is  fatal  to  the 
judgment.    In  my  opinion  it  is  well  taken. 


ing  dangers  that  threaten  him  than  the 
master,  and  that  the  servant  therefore  as- 
sumes the  risk  of  injury  therefrom. 

In  Cleveland,  C.  C.  A  St.  L.  R.  Co.  v. 
Brown,  20  C.  C.  A.  147,  34  U.  S.  App.  759, 
73  Fed.  970,  the  court  said  that  it  was  the 
master's  duty  to  provide  for  his  servants  a 
^afe  place  in  which  to  work,  but  that  mani- 
festly that  principle  was  not  applicable  to  a 
case  in  which  the  place  became  dangerous 
during  the  progress  of  the  work,  either  nec- 
essarily or  from  the  manner  in  which  the 
work  was  done. 

But  the  fact  that  an  injured  employee 
was  working  in  a  place  in  which  the  condi- 
tions were  constantly  changing  was  held 
to  be  a  matter  of  defense,  and  not  of  de- 
murrer, in  Black  v.  Virginia  Portland  Ce- 
ment Co.  104  Va.  450,  51  S.  E.  831. 

In  American  Bridge  ,Co.  v.  Seeds,  11 
L.RA.(N.S.)  1041,  75  C.  C.  A.  407,  144  Fed. 
605,  the  court  said  that  the  positive  duty 
of  the  master  did  not  extend  to  keeping  a 
place  safe  where  the  servant's  work  neces- 
sarily changed  its  character  as  to  safety  as 
the  work  progressed;  but  that  the  duty  to 
eare  for  the  safetv  of  the  place  in  such  cases 
devolved  upon  the  servants  to  whom  the 
work  was  entrusted. 

While,  as  a  general  rule,  it  is  the  duty 
of  a  master  to  exercise  ordinary  care  to 
provide  a  reasonably  safe  working  place, 
this  rule  cannot  be  applied  to  cases  in  which 
the  very  work  in  which  the  servant  is  en- 
gaged changes  the  character  of  the  place 
19L.RA.(N.S.) 


for  safety  as  the  work  progresses.  When 
the  servant's  work  makes  the  working  place 
hazardous  from  time  to  time,  the  hazard  of 
such  temporary  danger  becomes  a  risk  of 
the  business.  Fortin  v.  Manville  Co.  128 
Fed.  642.  • 

In  Montgomery  v.  Robertson,  229  111.  466, 
82  N.  E.  396,  the  court  said  that  an  excep- 
tion to  the  safe-place  rule  universally  recog- 
nized was  that  the  general  rule  did  not  ap- 
ply where  the  conditions  were  changing 
from  time  to  time  during  the  prosecution  of 
the  work.  If  the  nature  of  the  work  was 
such  as  to  produce  changes  apd  temporary 
conditions  in  the  place  where  the  work  wslh 
performed,  the  rule  itself  did  not  require 
the  master  to  keep  the  place  reasonably 
safe  under  such  changed  conditions  which 
the  work  rendered  necessary. 

The  master  is  not  bound  to  protect  his 
servant  against  mere  transitory  perils  that 
the  execution  of  the  work  occasions.  Bed- 
ford Quarries  Co.  v.  Bough,  168  Ind.  671,  14 
L.R.A.(N.S.)   418,  80  K.  E.  629. 

In  Bloomfield  v.  Worster  Constr.  Co.  118 
Mo.  App.  254,  94  S.  W.  304,  the  court  said 
that,  generally  speaking,  it  was  the  duty  of 
the  master  to  exercise  ordinary  care  to 
furnish  his  servant  a  reasonably  safe  work- 
ing place,  where,  by  exercising  ordinary 
care,  the  latter  could  perform  the  labors  as- 
signed with  a  reasonable  degree  of  safety 
to  himself,  subject  only  to  the  risks  ordina- 
rily incident  to  the  employmenti  But  this 
well-settled  rule  had  an  equally  well-settled 
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The  evidence  clearly  shows  that  the  work  to 
be  done  was  the  construction  of  the  trench. 
The  learned  trial  judge  so  instructed  the 
jury.  As  I  have  already  pointed  out,  this 
work  of  construction  was  twofold  in  char- 
acter, and  consisted  of  the  blasting  followed 
by  the  removal  of  the  material.  The  gang 
of  workmen  to  which  the  plaintiff  belonged 
were  fellow  servants  with  those  engaged  in 
the  blasting.  Precisely  what  that  gang  did 
appears  from  the  testimony  of  another  wit- 
ness who  belonged  to  it.  "After  a  blast,"  he 
said,  "we  would  be  sent  to  clean  out  the 
stone  that  had  been  loosened  by  the  blast. 
Wherever  the  stone  fell  after  the  blast  was 
the  place  to  which  we  went  to  clean  it  out. 
That  is  the  way  we  were  working.  That  is 
the  kind  of  work  that  all  the  men  in  that 
gang  were  doing,  and  some  of  them  were 
breaking  stone  and  some  of  them  putting 
them  up.  He  [the  plaintiff]  was  working 
removing  the  stone  that  had  been  thrown 
out  by  some  blast.  He  was  there  where 
they  had  blasted  and  we  were  cleaning  it 
out.  Immediately  after  the  blast  some  of 
them  would  lift  the  stone  from  one  bank  to 
another  and  others  would  load  cars.  They 
would  get  these  stones  from  down  in  the 
ditch  wherever  there  was  blasting."     It  is 


apparent  from  this  and  all  the  other  evi- 
dence  in  the  case  relating  to  the  character 
of  the  work  and  the  manner  in  which  it  was 
being  conducted  that,  whatever  was  the 
danger  to  which  the  men  were  exposed,  it 
was  due  to  the  manner  in  which  the  work 
was  prosecuted.  The  degree  of  safety  near 
the  head  of  the  trench  was  constantly  sub- 
ject to  change  as  the  trench  was  extended. 
Under  such  circumstances,  the  rule  of  law 
which  makes  it  incumbent  upon  an  employ- 
er to  provide  or  maintain  a  safe  place  in 
which  his  employees  are  to  do  their  work 
has  no  application.  As  was  said  by  Mr. 
Justice  Cullen  in  O'Connell  v.  Clark,  22  App. 
Div.  466,  48  N.  Y.  Supp.  74,  "the  principle 
of  a  safe  place  does  not  apply  where  the 
prosecution  of  the  work  itself  makes  the 
place  and  creates  its  danger;"  and  by  the 
same  judge  in  Stourbridge  v.  Brooklyn  City 
R.  Co.  9  App.  Div.  129,  41  N.  Y.  Supp.  128: 
"The  rule  that  the  master  must  provide  a 
safe  place  for  work  only  applies  where  the 
work  and  the  place  are  not  connected,  where 
the  work  is  not  in  the  construction  of  the 
place  as  in  the  case  of  a  mill,  a  factory, 
mine,  ship,  well,  etc."  All  those  engaged  in 
the  master's  service  in  effecting  a  common 
purpose  are  to  be  deemed  fellow  servants, 


exception,  and  that  was  that  the  master 
was  not  required  to  furnish  the  servant  a 
safe  place  in  which  to  work  when  the  danger 
was  temporary  and  transitory  only  and 
arose  from  the  hazard  and  nature  of  the 
work  itself  and  was  known  to  the  servant. 
What  was  termed  an  exception  to  the  rule 
of  safe  place,  however,  amounted  to  nothing 
more  than  the  doctrine  that  the  servant  as- 
sumed the  risks  ordinarily  incident  to  the 
employment,  inasmuch  as  the  rule  of  safe 
place  was  abrogated  thereby  only  as  to  such 
risks  as  arose  from  the  nature  and  hazard 
of  the  work,  and  were  therefore  ordinarily 
incident,  etc. 

In  Kath  v.  Wisconsin  C.  R.  Co.  121  Wis. 
503,  99  N.  W.  217,  the  court,  in  holding  that 
it  was  not  necessary  for  the  master  to  give 
warning  of  the  dangerous  condition  of  a 
burning  bridge  to  an  engineer  and  fireman 
who  were  sent  to  assist  in  putting  out  the 
fire,  since  they  assumed  all  the  risks  that 
might  ordinarily  be  expected  to  be  present 
because  of  the  weakening  of  the  bridge  by  the 
fire,  said  that  the  place  to  work  was  being 
changed  constantly,  and  was  necessarily  in- 
complete and  dangerous;  that  the  employees 
knew  it,  and  accepted  such  risks  as  were 
ordinarily  present  in  such  operations. 

It  is  not  enough,  however,  that  the  place 
was  safe  when  the  work  was  commenced,  and 
that  it  became  unsafe  as  the  work  progressed 
owing  to  the  method  of  doing  it,  where 
the  work  was  commenced  several  weeks  be- 
fore the  injured  servant  was  employed.  The 
place  must  be  made  safe  at  the  time  he  is 
himself  set  to  work.  When  a  new  servant 
is  hired,  new  duties  are  cast  upon  the  mas- 
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ter  with  reference  to  him,  for  the  master 
is  bound  to  furnish  him  a  safe  place  when 
he  puts  him  to  work.  Simone  v.  Kirk,  173 
N.  Y.  7,  66  N.  E.  739,  reversing  57  App.  Div. 
461,  67  N.  Y.  Supp.  1019. 

For  duty  of  master  to  furnish  safe  ap- 
pliances as  affected  by  the  fact  that  the  de- 
fective appliances  were  prepared  by  fellow 
servants,  see  note  to  Haskell  v.  Cape  Ann 
Anchor  Works,  4  L.R.A.(N.S.)  220. 

II.   Work  of  construction  or  demolition, 
a.  In  general. 

The  doctrine  that  the  safe-place  rule  does 
not  apply  where  the  conditions  of  the  work- 
ing place  are  constantly  changing  is  now 
being  frequently  invoked  in  construction 
cases,  which  have  heretofore  been  excepted 
from  the  operation  of  that  rule  on  other 
grounds. 

So  it  was  held  that,  where  men  were  en- 
gaged in  blasting, a  ledge  of  rock  for  the 
construction  of  a  right  of  way,  the  duty  of 
the  master  to  furnish  a  reasonably  safe 
place  for  his  workmen  was  not  so  continu- 
ous, that  in  every  change  in  the  surface  of 
the  ledge  of  rock,  whether  by  blasting  or  by 
shoveling  off  the  crushed  stones,  the  mas- 
ter's duty  of  furnishing  a  safe  place  at 
once  attached.  Perry  v.  Rogers,  157  N.  Y. 
251,  51  N.  E.  1021.  The  court  said  that 
it  had  not  been  understood  to  be  the  rule 
in  New  York  that,  in  the  performance  of 
work  of  such  character,  the  master,  after 
making  the  place  in  the  first  instance  rea- 
sonably   safe    for    the    prosecution    of    the 
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notwitliBtandiiig  the  fact  that  the  work  is 
done  in  eucoessive  stages,  different  parts 
thereof  being  devolved  upon  different  per- 
sons, and  the  labor  performed  by  one  set  of 
employees  being  prior  in  time  to  that  per- 
formed by  another  set.  Murphy  v.  Boston 
ft  A.  R.  Co.  88  N.  Y.  146,  42  Am.  Rep.  240. 
See.  also,  McGuire  v.  Bell  Teleph.  Co.  167 
N.  Y.  208,  215,  52  L.R.A.  437,  60  N.  E. 
433;  Neagle  v.  Syracuse,  B.  &  N.  Y.  R.  Co. 
185  N.  Y.  270,  77  N.  E.  1064.  If,  therefore, 
the  accident  to  the  plaintiff  was  due  to  the 
carelessness  of  those  who  did  the  blasting, 
this  was  the  negligence  of  his  fellow  serv- 
ants for  which  the  master  could  not  be  held 
responsible  at  common  law;  and  the  trial 
court  ruled  that  the  plaintiff  was  not  en- 
titled to  go  to  the  jury  under  the  employers' 
liability  act,  though  for  what  reason  does 
not  appear. 

The  learned  counsel  for  the  respondent  re- 
lies largely  upon  Kranz  v.  Long  Island  R. 
Co.  123  N.  Y.  1,  20  Am.  St.  Rep.  716,  25  N. 
£.  206,  as  an  authority  for  the  application 
of  the  doctrine  of  a  safe  place  to  the  case  at 
bar;  but  in  the  Kranz  Case  and  the  other 
trench  cases  in  which  that  doctrine  has  been 
held  applicable  the  person  injured  had  noth- 


ing to  do  with  the  preparation  of  the  trench 
in  which  the  accident  occurred.  It  was  pre- 
pared, not  by  him,  but  for  him  long  before 
he  began  work  therein,  and  that  work  con- 
stituted no  part  of  the  construction  of  the 
trench  itself.  See  Schmit  v.  Gillen,  41  App. 
Div.  302,  58  N.  Y.  Supp.  458.  In  the  pres- 
ent case,  however,  the  plaintiff  was  engaged 
in  the  removal  of  material  the  removal  of 
which  was  just  as  essential  to  the  construc- 
tion of  the  trench  as  was  the  preliminary 
blasting. 

The  opinions  in  the  appellate  division 
were  devoted  chiefly  to  the  consideration  of 
another  and  very  interesting  question  relat- 
ing to  the  plaintiff's  assumption  of  risk, 
growing  out  of  the  decision  of  this  court 
in  the  case  of  Rice  v.  Eureka  Paper  Co.  174 
N.  Y.  386,  62  L.R.A.  611,  95  Am.  St.  Rep. 
685,  66  N.  E.  979;  but  it  is  not  necessary  to 
consider  that  question  now  if  the  forego- 
ing views  are  correct,  as  they  suffice  to  re- 
quire a  reversal  of  the  judgment  and  a  new 
trial,  with  costs  to  abide  the  event. 

C  alien,  Ch.  J.,  and  Gray,  Edward  T. 
Bartlett,  Halght,  Werner,  and  Hiscock, 

JJ.,  concur. 


work,  had  any  duty  to  perform  other  than 
to  furnish  safe  appliances  and  to  hire  com- 
petent and  skilful  employees. 

A  workman,  in  tearing  down  a  scaffold, 
assumes  the  risk  of  its  falling,  where  the 
dangerous  condition  of  the  structure  is  oc- 
casioned by  the  work  of  its  own  destruc- 
tion, which  is  performed  by  the  servant  &tid 
his  fellow  laborers  in  a  manner  that  neces- 
sarily increases  the  danger  to  themselves 
as  the  work  progresses.  Richards  v.  River- 
side Iron  Works,  56  W.  Va.  610,  49  S.  E. 
437. 

A  carpenter  engaged  in  the  work  of 
building  a  battle  ship  assumes  the  risk  of 
an  iron  plate  falling  upon  him  while  the 
plate  is  being  hoisted  to  its  place  on  the  ves- 
sel, and  therefore  cannot  recover  for  a  re- 
sulting injury  on  the  theory  that  the  master 
has  failed  to  furnish  a  safe  working  place, 
since  the  servant,  in  such  a  case,  is  in  a  bet- 
ter position  to  know  of  the  danger  of  the 
situation  than  the  master.  Miller  v.  Moran 
Bros.  Co.  39  Wash.  631,  1  L.R.A.(N.S.)  283, 
109  Am.  St.  Rep.  917,  81  Pac,  1089.  The 
court  said  that  the  servant's  work  was  con- 
stantly being  changed  from  place  to  place 
in  removing  or  adjusting  the  shores  about 
the  ship.-  The  particular  place  where  the 
accident  happened  was  rendered  unsafe  only 
at  the  moment  when  they  began  to  elevate 
the  heavy  plate.  The  entire  situation  might 
have  been  thoroughly  inspected  and  found 
safe  a  minute  before,  so  far  as  the  evidence 
showed.  The  master  was  under  no  obliga- 
tion to  have  an  officer  constantly  follow  the 
servant  around  to  protect  him  from  situa- 
tions made  dangerous  by  occurrences  un- 
19L.ILA.(N.S.) 


usual  and  unexpected  by  either  master  or 
servant.  The  very  nature  of  the  work  of 
building  a  ship  necessitated  constant 
changes.  A  place  perfectly  safe  one  minute 
might  become  extremely  dangerous  the  next 
bv  the  ordinary  and  necessary  operation  of 
the  work  and  without  fault  on  the  part  of 
anyone.  A  servant  working  in  the  capacity 
of  the  plaintiff  knew  all  this,  and  must  be 
held  to  be  to  a  certain  extent  his  own  in- 
spector. He  could  not  complain  because 
the  master,  with  less  opportunity  than  he, 
had  failed  in  a  given  instance  to  detect  or 
anticipate  an   unexpected   occurrence. 

The  safe-place  rule  does  not  apply  to  the 
construction  of  a  breakwater  so  as  to  render 
the  master  liable  for  injury  to  a  laborer 
due  to  the  breaking  of  a  cap  on  a  bent  of  a 
temporary  trestle.  Callan  v.  Bull,  113  Cal. 
593,  46  Pac.  1017.  The  court  said  that 
"manifestly  the  place  in  which  the  work 
was  to  be  done  was  not  provided  by  the  de- 
fendant, nor  could  it  be  said  that  different 
portions  of  the  work  in  which  the  laborers 
might  be  engaged  as  it  progressed  was  the 
'place*  furnished  by  their  employer,"  within 
the  meaning  of  the  safe-place  rule.  On  the 
contrary,  the  making  of  the  bent  was  a  part 
of  the  work  to  be  done  by  the  laborers 
themselves  in  the  construction  of  the  jetty. 

But  the  fact  that  the  servants  day  by  day, 
as  they  carried  off  coal  from  beneath  an 
unsafe  trestle,  progressed  from  one  timber 
to  another  of  the  trestle,  does  not  in  any  re- 
spect change  the  condition  of  the  place  of 
work  so  as  to  relieve  the  master  from  liabil- 
ity for  an  injury  caused  by  the  falling  of  an 
insecurely     fastened     timber.       Nix     v.     C 
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(188  N.  Y.  344,  81  N.  E.  122.) 

Master    and    servant.  —  safe    place    to 
work  —  changring    conditions. 

1.  The  common-law  doctrine  of  the  duty 
of  the  master  to  furnish  his  servant  with  a 
reasonably  safe  place  to  work,  which  cannot 
be  devolved  upon  a  fellow  servant  so  as  to 
relieve  the  master,  does  not  apply  in  favor 
of  an  employee  injured  while  engaged  with 
fellow  servants  under  a  competent  foreman 
in  a  detail  of  the  work  of  removing  a  bank 
of  earth  and  gravel,  by  the  fall  of  an  over- 
hanging ledge,  which  was  the  condition  on 
the  day  of  the  accident,  and  not  a  condition 
that  had  previously  existed. 

Same  — failare  to  farnish  explosives. 

2.  A  master  cannot  be  charg^  with  lia- 
bility for  injuries  to  a  servant  from  the 
fall  of  an  overhanging  ledge,  a  changing  con- 
dition in  the  work  of  removing  a  bank  of 
earth  and  gravel,  upon  the  ground  that  he 
did  not  supply  the  foreman  with  explosives 
for  the  removal  of  ledges,  where  it  is  not 
shown  that  there  was  any  demand  for  ex- 
plosives, or  that  they  were  deemed  by  the 


foreman  to  be  necessary,  or  that  the  means 
at  hand  were  ineffectual  for  the  purpose. 

(April  30,  1907.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  in  favor  of  plaintiff  upon  verdict 
of  a  jury  at  a  trial  term  for  Oneida  County 
in  an  action  by  an  employee  against  his  em- 
ployer to  recover  damages  for  personal 
injuries.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Diven  &  Diven,  for  appellant: 

The  alleged  negligence  of  the  defendant 
in  failing  to  supply  explosives  was  not 
the  proximate  cause  of  the  accident. 

Hofnagle  v.  New  i^ork  C.  ft  H.  R.  R.  Co. 
55  N.  Y.  608. 

The  foreman  was  a  fellow  servant  of  the 
plaintiff. 

Loughlin  v.  State,  105  N.  Y.  159.  11  N.  E. 
371. 

Mr.  Albert  T.  Wilkinson,  with  Messrs. 
Davles,  Johnson,  A  Wilkinson,  for  re- 
spondent : 

Defendant's  negligence  was  the  proximate 
cause  of  the  injury. 

Cone  V.  Delaware,  L.  &  W.  R.  Co.  81  N. 


Reiss  Coal  Co.  114  Wis.  493,  90  N.  W.  437. 
The  court  said  that,  had  the  business  of 
the  men  been  the  tearing  down  of  such  a 
structure,  it  might  have  been  claimed  that 
the  weakening  of  the  portions  of  the  struc- 
ture still  standing,  resulting  from  previous 
work,  was  a  condition  which  they  them- 
selves had  created  and  changed,  and  which 
therefore  must  be  held  to  have  been  within 
their  knowledge  as  fully  as  within  that  of 
their  employer.  It  would  be  as  reasonable 
to  contend  that  a  painter  progressing  up- 
ward on  a  ladder  and  injured  by  reason  of 
a  defective  rung  changed  and  therefore 
created  the  conditions  of  his  work  because 
he  had  gradually  progressed  upward  toward 
the  defect. 

h.  Railroads. 

Some  of  the  railroad-construction  cases 
are  ruled  against  the  servant  on  the  ground 
that  he  is  employed  in  making  the  place 
safe,  and  that  he  cannot  therefore  expect  it 
to  be  safe,  and  some  upon  the  general 
ground  that  construction  cases  form  an  ex- 
ception to  the  safe-place  rule.  In  a  few  of 
the  decisions,  however,  the  changing  condi- 
tions of  the  working  place  are  recognized, 
and  are  relied  on  as  the  reason  for  holding 
the  master  not  responsible. 

In  Walling  v.  Congaree  Constr.  Co.  41  S. 
C.  388,  19  S.  E.  723,  it  was  pointed  out  that 
there  is  a  distinction  between  a  defective 
track  and  roadbed  on  a  completed  railroad, 
and  one  in  process  of  construction,  so  far 
as  liability  of  the  master  for  injury  to  a 
servant  caused  thereby  is  concerned.  In 
19L.R.A.(N.S.) 


that  case  an  employee  of  a  construction 
company  was  killed  by  the  derailment  of  a 
construction  train,  and  the  court  said: 
''We  have  not  been  able  to  find  a  case  pre- 
cisely in  point  as  to  the  liability  of  a  con- 
struction company  for  accidents  occurring 
while  constructing  a  railroad;  but  it  would 
seem  that,  on  principle,  there  must  be  a 
difference,  especially  as  to  maintaining  a 
safe  roadbed,  between  a  railroad  company 
already  in  operation  and  a  construction 
company  having  no  finished  road  of  their 
own,  and  running  no  cars  but  a  material 
train,  engaged  in  the  verj-  work  of  con- 
structing the  road;  which,  in  the  process  of 
construction,  necessarily  changes  its  condi- 
tion every  day,  and,  therefore,  at  no  par- 
ticular time  can  that  condition  possibly  be 
known  either  to  the  company  or  their  em- 
ployees." 

A  servant  engaged  in  the  work  of  remov- 
ing a  railroad  trestle  assumes  the  risk  of 
its  falling.  Grayson-McLeod  Lumber  Co.  v. 
Carter,  76  Ark.  69,  88  S.  W.  597.  The.  court 
said  that  there  was  no  duty  in  such  a  case  < 
to  furnish  the  servant  a  safe  place  in  which 
to  work,  since  his  employment  made  it  his 
duty  to  tear  down  and  to  change  and  de- 
stroy his  places  of  work,  and  to  make  them 
safe  or  unsafe  as  his  work  rendered  them; 
and  was  such  as  to  place  it  out  of  the  power 
of  his  employer  to  perform  such  duty. 

A  member  of  a  construction  gang  engaged 
in  bolting  angle  irons  on  the  ends  of  rails 
assumes  the  risk  of  injury  caused  by  a  rail 
flying  up  and  striking  his  hand  as  the  con- 
struction train  passes  over  a  tie  that  is  a 
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Y.  207,  37  Am.  Rep.  491;  Ellis  v.  New 
York,  L.  E.  &  W.  R.  Co.  95  N.  Y.  546. 

Defendant  was  also  negligent,  apart  from 
the  question  of  tools  and  appliances,  in  not 
furnishing  the  plaintiff  a  safe  place  to  work, 
and  in  failing  to  warn  him  of  the  danger. 

Simone  v.  Kirk,  173  N.  Y.  13, -65  N.  E. 
739. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 

The  injuries,  because  of  which  the  plain- 
tiff has  brought  this  action,  were  sustained 
while  in  the  defendant's  employment,  and 
nnder  the  following  circumstances:  The  de- 
fendant was  operating  a  steam  shovel  for 
the  removal  of  gravel  and  earth  from  a 
bank  on  one  side  of  its  main  track.  The  car 
containing  the  shovel  and  its  machinery  was 
upon  a  temporary  track,  laid  between  the 
bank  and  the  railway,  and  the  work  was  in 
charge  of  a  foreman,  who,  so  far  as  it  ap- 
pears, was  competent.  The  plaintiff  came 
upon  the  work  while  it  was  in  progress  and 
four  days  before  meeting  with  his  accident. 
His  duty  was  to  attend  to  one  of  the  four 
jackscrews,  which  were  placed  under  each 
comer  of  the  shovel  car,  and  which  served  to 
keep   it    steady   while   the   shovel    was   in 


motion.  At  the  place  where  the  accident  oc- 
curred, the  bank  was  about  21  feet  in 
height,  sloped  gradually  from  the  top,  and 
was  composed  of  a  thick  layer  of  hard  clay 
above,  with  loose  earth,  or  gravel,  below. 
When  the  bank  was  shoveled  away,  as  far 
as  the  reach  of  the  shovel  ahead  permitted, 
the  temporary  track  was  shifted  on,  and  the 
shovel  car  moved  forward.  In  that  way,  the 
situation  changed  from  day  to  day  at  the 
rate  of  some  20  feet.  Just  prior  to  the  ac- 
cident, the  plaintiff  was  directed  by  the 
foreman  to  attend  to  his  jackscrew,  which 
was  upon  the  side  of  the  shovel  car  next  to 
the  bank.  He  had  tightened  up  his  screw, 
and  was  gathering  up  his  "blocking,"  when 
suddenly  the  bank  caved  in  and  a  part  of 
the  overhanging  top  fell  upon  him.  The 
plaintiff  recovered  a  judgment  against  the 
defendant,  which  was  affirmed  by  the  ap- 
pellate division  by  a  divided  vote. 

Negligence  is,  generally,  charged  against 
the  defendant  for  the  failure  to  furnish  a 
safe  place  for  the  plaintiff  to  work  in,  and 
suitable  tools  and  appliances  for  doing  the 
work  of  excavation.  Particularly,  it  is  in- 
sisted that  the  defendant  was  neglectful  of 
the  duty  to  furnish  explosives,  with  which 
to  break   off,  mr  to    prevent,    overhanging 


little  higher  than  the  others.  Meehan  t. 
St.  Louis,  M.  &  S.  E.  R.  Co.  114  Mo.  App. 
396,  90  S.  W.  102.  The  court  said  that  the 
duty  of  a  master  to  furnish  a  servant  a 
reasonably  safe  place  in  which  to  work  ap- 
plied with  all  its  rigor  only  where  the  place 
and  its  conditions  had  some  permanency, 
and  were  unshifting.  It  did  not  apply 
where  the  place  was  constantly  undergoing 
a  change  by  the  very  work  the  servant  was 
engaged  in  performing,  nor  where  the  work 
required  a  repeated  and  continuous  change 
of  the  servant's  place  of  work,  as  in  the 
work  of  attaching  angle  bars  to  steel  rails 
on  a  railroad  track  under  construction. 
When  the  rule  did  not  apply,  the  duty  of 
a  master  to  a  servant  was  fully  discharged 
if  he  did  not  place  the  servant  in  a  discov- 
ered position  of  peril,  or  in  one  that  might 
have  been  discovered  by  the  exercise  of  or- 
dinary care,  which  peril  was  not  incident  to 
the  business  or  its  duties. 

Permitting  ties  or  other  obstructions 
to  remain  in  the  way  of  men  who  are  en- 
gaged in  dismantling  an  old  railroad  track, 
80  that  one  of  the  members  of  the  gang  who 
is  carrying  a  s^eel  rail  stumbles  and  falls, 
causing  the  rail  to  strike  and  injure  plain- 
tiff, is  not  negligence  for  which  the  master 
can  be  charged.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Jackson,  12  0.  C.  A.  607,  27  U.  S.  App.  519, 
66  Fed.  48.  The  court,  in  referring  to  the 
plaintiff,  who  was  one  of  the  men  engaged 
m  the  work,  said  that  he  certainly  had  no 
reason  to  suppose  that  the  right  of  way 
where  he  would  have  occasion  to  work  would 
be  kept  free  at  every  moment  from  all  such 
impediments  as  might  cause  a  man  to  lose 
19L.R.A.(N.S.) 


his  footing;  nor  could  it  be  said,  in  view 
of  the  character  of  the  work  in  which  tlie 
plaintiff  was  engaged,  that  it  was  the  duty 
of  the  defendant  to  keep  its  right  of  way 
at  all  times  free  from  obstructions.  In  so 
far  as  the  injury  complained  of  was  occas- 
sioned  by  defects  in  the  place  where  plain- 
tiff was  required  to  work,  it  must  be  attrib- 
uted to  one  of  the  ordinary  risks  of  the  serv- 
ice in  which  he  was  engaged,  and  which  he 
impliedly  assumed  when  he  became  engaged 
in  such  service. 

A  servant  employed  in  dismantling  a  rail- 
road trestle  assumes  the  risk  of  stepping 
on  an  unsecured  timber  causing  him  to  be 
thrown  to  the  ground,  since  it  is  an  ordi- 
nary and  apparent  risk  necessarily  incident 
to  the  work.  Moore  v.  Pennsylvania  R.  Co. 
167  Pa.  495,  31  Atl.  734. 

A  railroad  company  is  not  required  to 
block  a  frog  during  the  progress  of  the 
construction  of  the  road;  and  the  only  duty 
which  the  company  owes  to  a  brakeman  on 
a  freight  train  is  to  give  him  sucb  notice 
and  warning  as  will  put  him  on  his  guard 
against  the  dangers  incident  to  the  use  of 
the  track  while  the  work  is  in  progress. 
Hauss  V.  Lake  Erie  k  W.  R.  Co.  46  C.  C.  A. 
94,  105  Fed.  733. 

It  must  not  be  taken  for  granted,  how- 
ever, that  the  mere  fact  that  the  working 
place  is  unfinished  absolves  the  master  from 
all  responsibility  as  to  its  safety,  or  from 
all  liability  for  negligence  in  relation  there- 
to.  The  reason  for  making  an  exception 
to  the  safe-place  rule  under  such  circum- 
stances being  that  the  changing  conditions 
render  it  impracticable,  if  not  impossible, 
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ledges ;  and  the  case  was  submitted  to  the 
jury  upon  that  theory.  The  jurors  were 
told,  in  effect,  that  the  plaintiff's  case  de- 
pended upon  the  evidence  establishing  that 
the  accident  was  the  result  of  the  lack  of 
explosives.  Thi&  was  not  a  case  for  the 
application  of  the  rule  that  the  master  must 
furnish  a  reasonably  safe  place.  The  place 
where  the  men  were  to  work  changed  from 
day  to  day,  as  the  steam  shovel  moved  on 
in  its  operations.  It  was,  necessarily,  such 
as  the  conformation  of  the  embankment  and 
the  process  of  excavation  made  it.  The  kind 
of  work  which  the  men  were  employed  to  do 
was  such  as  to  make  the  possibility  of  a. fall 
of  earth  an  ever  present  one,  and  called  for 
the  exercise  of  active  vigilance  to  guard 
against  their  being  involved  in  it.  The 
situation  was  one  which  made  it  the  duty 
of  the  foreman  to  watch  each  supervening 
condition  during  the  progress  of  the  work, 
and  to  warn  the  men.  They  wer"^  not  ex- 
cused themselves,  of  course,  from  being 
vigilant  to  observe  conditions.  The  master's 
liability  in  this  case  is  determined  by 
common-law    rules,    and    is    not    predicated 


upon  statute.  If  the  defendant  set  the  men 
at  work  under  a  competent  foreman  and 
with  suitable  appliances,  it  had  performed 
its  duty  towards  them,  and  the  execution  of 
the  details  of  the  work  could  properly  be  in- 
trusted to  the  judgment  of  the  foreman. 
For  his  negligence,  or  for  his  mistakes  in 
judgment,  as  to  such,  it  could  not  be  made 
liable   for  injurious   results. 

Now,  with  respect  to  the  claim  that  the 
defendant  is  liable  because  of  its  failure  to 
furnish  explosives  with  the  other  tools  and 
appliances  in  the  car,  it  is  clear  that  can 
only  be  a  tenable  one,  provided  the  evidence 
disclosed  that  an  emergency  arose  when  it 
was  judged  that  they  were  necessary  and 
they  could  not  be  had.  Experts  were  ex- 
amined to  show  that  explosives  were  used 
in  certain  cases  to  break  away  overhanging 
ledges,  and  there  was  evidence  that,  at  some 
time  previously,  the  foreman  had  spoken  of 
sending  for  dynamite.  It  may  be  assumed 
that,  in  this  case,  the  use  of  explosives 
might  have  been  efficient;  but  it  was  not 
shown  that  the  foreman  would  have  used 
them  upon  the  occasion  in  question,  and  it 


for  the  master  to  keep  the  place  reasonably 
safe,  it  would  seem  that  the  duty  to  keep 
the  place  safe  would  remain  in  so  far  as 
it  would  be  practicable  for  the  master  to 
fulfil  it.  A  few  illustrative  cases  will  in- 
dicate this  limitation. 

A  servant,  in  passing  to  and  from  his 
work  over  newly  constructed  pieces  of  road, 
assumes  greater  risks  than  would  another 
servant  whose  duty  takes  him  back  and 
forth  over  the  same  line  of  track  after  its 
full  completion  and  equipment  for  passen- 
gers; but  such  a  servant  has  an  undoubted 
right  to  expect  a  degree  of  care  and  skill 
equal  to  that  ordinarily  exercised  during  the 
progress  of  railroad  construction.  Colorado 
Midland  R.  Co.  v.  Navlon,  17  Colo.  501,  31 
Am.  St.  Rep.  335,  30  Pac.  249. 

In  Van  Amburg  v.  Vicksburg,  S.  &  P.  R. 
Co.  37  La.  Ann.  660,  65  Am.  Rep.  617, 
the  court  said  that,  although  a  bridge,  for 
construction  purposes,  was  not  required  to 
be  as  solid  and  complete  as  for  traffic,  when 
heavy  trains  must  pass  over  it,  it  was  neces- 
sary that  it  should  be  solid  and  complete 
enough  to  make  it  safe.  No  company  had 
any  right  to  trifie  with  the  lives  of  its  em- 
ployees,* nor  to  put  them  in  greater  peril 
than  was  incident  to  the  nature  of  their  em- 
ployment. 

A  constructing  engineer,  in  riding  over 
a  new  and  partially  completed  roadbed  and 
unballasted  track,  does  not  assume  risks 
which  are  the  result  of  running  trains  at 
an  unreasonably  high  rate  of  speed  over  a 
track  in  a  bad  and  dangerous  condition.  Me- 
loy  V.  Chicago  &  N.  W.  R.  Co.  77  Iowa,  743, 
4  L.R.A.  287,  14  Anl.  St.  Rep.  326,  42  N.  W. 
563. 

Whether  or  not  the  failure  of  the  master 
to  provide  a  target  for  a  switch  on  a  rail- 
19L.R,A.(N.S.) 


road  in  process  of  construction  is  a  neglect 
of  duty  owed  to  his  employees  is  a  ques- 
tion for  the  jurv.  Bennett  v.  Long  Island 
R.  Co.  21  App.  Div.  26,  47  N.  Y.  Supp.  268. 

c.  Buildings. 

The  safe-place  rule  does  not  apply  to  serr- 
ants  at  work  on  buildings  in  course  of  erec- 
tion which  are  undergoing  constant  changes 
in  passing  through  successive  temporary  con- 
ditions, many  of  which  must,  from  the  very 
necessity  of  construction,  be  dangerous,  the 
hazards  involved  being  incident  to  the  em- 
ployment and  hence  assumed  by  the  serr- 
ant.  Richardson  v.  Anglo-American  Pro- 
vision Co.  72  111.  App.  77.  To  the  same  ef- 
fect is  McNeill  v.  Bottsford-Dickinson  Co. 
128  App.  Div.  544,  112  N.  Y.  Supp.  867. 

Nor  does  the  rule  apply  where  a  servant 
is  employed  in  the  demolition  of  a  building, 
since  the  work  of  removal  is  one  in  which 
each  part  of  the  structure  in  turn  is  ren- 
dered insecure,  which  every  workman  un- 
derstands.   Clark  V.  Liston.  64  111.  App.  678. 

In  Kreigh  v.  Westinghouse,  C.  K.  &  Co. 
11  L.R.A.(N.S.)  684,  81  C.  C.  A.  338,  162 
Fed.  120,  in  holding  that  a  foreman  in 
charge  of  the  brickwork  of  a  building  in  proc- 
ess of  construction,  who,  while  superintend- 
ing the  construction  of  a  scaffold,  was 
knocked  off  a  plank  by  a  cement  bucket 
which  was  being  lowered  by  roofers  by  means 
of  a  derrick,  could  not  maintain  an  action 
against  the  master  for  a  resulting  injury, 
on  the  theory  of  the  master's  failure  to 
establish  a  system  of  signals  to  be  used  by 
the  roofers  to  warn  employees  when  the 
bucket  was  to  cross  the  wall,  and  of  his  fail- 
ure to  provide  the  derrick  with  a  lever,  or 
the  boom  with  a  guy  rope  to  steady  and  con- 
trol its  movements, — the  court  said  that  the 
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was  not  shown  that  there  .was  any  demand 
for  them,  or  that  they  were  deemed  hy  him 
to  be  necessary.  There  were  picks,  bars, 
and  other  tools;  but  there  was  no  attempt 
to  use  them  to  pry  off  the  top  of  the  bank, 
then,  or  at  any  other  time,  as  was  shown 
to  be  a  usual  method.  If  they  had  been 
used,  and  had  proved  ineffectual  for  the  pur- 
pose, it  might  then  be  claimed,  with  some 
force,  that  the  men  were  inadequately  pro- 
vided with  appliances.  It  was  necessary, 
before  the  defendant  could  be  charged  with 
a  neglect  of  duty,  to  show  that  efforts  to 
change,  or  to  improve,  the  situation  had 
been  rendered  abortive  through  the  insuf- 
ficient supply  of  the  means  to  meet  it. 
There  was  nothing  to  show  this  to  have 
been  the  case,  and,  if  the  occurrence  is  at- 
tributable to  the  omission  of  the  foreman  to 
make  use  of  the  tools  at  hand,  or  to  procure 
further  appliances,  the  fault  was  that  of 
a  fellow  servant,  and  not  of  the  defendant. 
A  jury's  speculation  upon  the  situation  can- 
not be  allowed  to  affect  the  question  of  the 
master's  liability.  The  performance  of  the 
work     was     committed    to    the    foreman's 


supervision  and  judgment,  and  there  is  no 
complaint  of  his  lack  of  skill.  If  he  chose 
to  operate  his  shovel  solely  upon  the  bank, 
when  a  better  judgment  would  advise  the 
resort  to  additional  methods  for  breaking  it 
4own,  the  fault  was  his,  and  not  that  of 
the  defendant.  If  he  failed  to  be  watchful, 
and  omitted  to  warn  the  plaintiff  season- 
ably of  the  peril,  again,  the  latter  suffered 
from  the  fault  of  his  fellow  servant.  The 
thing  to  be  done  at  thbtime  was  a  detail 
of  the  common  work  upon  which  all  -were 
engaged.  The  caving  in  of  the  bank  was 
the  result  of  the  operation  of  the  shovel. 
The  ledge  that  fell  was  the  condition  of  that 
day,  and  not  a  condition  that  had  existed, 
and  the  cause  of  its  fall  was  the  removal 
of  the  earth  beneath. 

The  case  is  not  within  the  authority  ot 
Simone  v.  Kirk,  173  N.  Y.  7,  65  N.  E.  739, 
which  was  altogether  exceptional  in  its 
character.  There  the  laborer  was  killed  by 
the  fall  of  a  projecting  mass  of  material 
under  which  he  had  been  directed  to 
work.  The  condition  had  existed  for  several 
days  before  he  came  upon  the  work.     He 


safe-place  rule  was  inapplicable.  The  duty 
of  caring  for  the  safety  of  a  place  in  cases 
in  which  the  work  which  the  servants  were 
employed  to  do  necessarily  changed  its  char- 
acter as  the  work  progressed  was  not  the  duty 
of  the  master,  but  of  ^e  servants  to  whom 
the  work  was  intrusted. 

A  master  is  not  liable  for  injury  to  a  serv- 
ant caused  by  the  falling  of  a  truss 
upon  him  while  at  work  upon  the  con- 
struction of  a  building,  on  the  theory  that 
the  master  has  failed  to  furnish  him  a  safe 
place  in  which  to  work.  McElwaine-Rich- 
ards  Co.  V.  Wall,  166  Ind.  267,  76  N.  E.  408. 
The  court  said  that  the  work  of  construction 
was  clearly  of  such  a  character  as  to  make 
it  inevitable  that,  as  it  progressed,  the  en- 
vironment of  the  servants  engaged  therein 
must  undergo  frequent  changes ;  and  that  it 
was  not  the  duty  of  the  master  to  be  con- 
tinuously present  to  warn  and  protect  such 
servants  against  dangers  resulting  from 
these  changes. 

The  obligation  of  the  master  to  provide 
reasonably  safe  places  and  structures  for 
his  servants  to  work  on  does  not  impose  up- 
on him  the  duty  of  keeping  a  building  which 
they  are  engaged  in  erecting  in  a  safe  con- 
dition at  every  moment  of  their  work,  so 
far  as  its  safety  depends  upon  the  due  per- 
formance of  that  work  by  them  and  their 
fellows,  so  as  to  render  the  master  liable 
for  injury  to  a  carpenter  so  employed  who 
steps  upon  a  loose  timber  and  falls.  Ar- 
mour v.  Hahn,  111  U.  S.  313,  28  L.  ed.  440, 
4  Sup.  Ct.  Rep.  433.  The  court  said  that, 
if  the  timber  was,  at  the  time,  insecure,  it 
was  so  either  by  reason  of  the  risks  ordi- 
narily incident  to  the  state  of  things  in  the 
unfinished  condition  of  the  building,  or  else 
by  reason  of  some  negligence  of  one  of  the 
carpenters  or  bricklayers,  all  of  whom  were 
19L.RJk.(N.S.) 


employed  or  paid  by  the  same  master,  and 
who  were  working  in  the  course  of  their  em- 
ployment at  the  same  place  and  time  with 
an  immediate  common  object,  the  erection  of 
a  building;  and  therefore,  within  the  strict- 
est limits  of  the  rule  of  law  upon  the  sub- 
ject of  fellow  servants,  one  of  whom  could 
not  maintain  an  action  for  injuries  caused 
by  the  negligence  of  another,  against  their 
common  master. 

In  Holloran  v.  Union  Iron  &  Foundry  Co. 
133  Mo.  470,  35  S.  W.  260,  a  case  in  which 
a  servant  was  working  on  the  construction 
of  a  building  and  fell  from  a  girder  while 
assisting  in  moving  a  derrick,  the  court  said 
that  in  the  course  of  the  erection  of  a  build- 
ing it  was  almost  impossible  to  keep  it  in 
an  absolutely  safe  condition  at  every  mo- 
ment of  the  work.  Certain  risks  were  ordi- 
narily incident  to  the  state  of  things  found 
in  the  unfinished  condition  of  every  building 
in  course  of  construction.  The  mechanics 
and  laborers  employed  and  paid  to  build  it 
were  presumed  to  understand  their  duties 
and  the  risks  usually  attendant  upon  them, 
and,  knowing  beforehand  the  methods  in  use, 
they  assumed  the  risks  usually  incident  to 
the  discharge  of  their  duties. 

A  master  is  not  liable  for  injury  to  an 
iron  worker  employed  in  the  construction  of 
a  building,  who  steps  upon  a  plank  which 
breaks  and  allows  him  to  fall  to  the  ground, 
since,  for  aught  that  appears,  the  plank  may 
have  been  laid  by  some  of  the  workmen  en- 
gaged in  the  building  for  their  own  conven- 
ience and  of  their  own  motion,  or  may  have 
been  a  surplus  board  left  over  from  the  con- 
struction of  scaffolding.  Schneider  v.  Ameri- 
can Bridge  Co.  31  App.  D.  C.  420.  The  court 
said  that  the  obligation  of  the  master  to  pro- 
vide a  reasonably  safe  place  did  not  impose 
upon  him   the  duty  of  keeping  a  building 
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was  unacquainted  with  its  candition,  and  he 
was  sent  by  the  foreman  to  work  under  it 
in  the  nighttime  and  with  but  a  dim  light. 
The  rule  applicable  to  this  case  is  to  be 
found  in  the  decisions  of  the  cases  of  Lough- 
lin  V.  State,  105  N.  Y.  159,  11  N.  E.  371, 
Perry  v.  Rogers,  157  N.  Y.  251,  51  N.  E. 
1021,  and  Capasso  y.  Woolfolk,  163  N.  Y. 
472,  57  N.  E.  760.  In  the  last  two  of  these 
cases  the  plaintiffs  were  injured  by  the  fall- 
ing of  stones  from  the  sides  of  a  bank  or 
rock  which  was  being  cut  down  by  blast- 
ing operations.  The  judgments  recovered  by 
them  were  reversed  by  us  iipon  the  ground 
that  the  removal  of  these  stones  was  a  de- 
tail of  the  work,  and  the  negligence  of  the 
foreman  in  that  respect  was  that  of  a  fel- 
low servant.  What  were  details  of  the 
work  the  master  had  the  right  to  intrust 
to  a  competent  foreman,  and  where  the 
situation  was,  in  the  nature  of  things,  a 
changing  one,  there  was  no  continuing  duty 
to  provide  a  safe  place  for  the  workmen. 

If  there  was  negligence  in  this  case,  which 
was  the  cause  of  the  plaintiff's  injuries,  it 
was  that  of  his  fellow  servant,  the  foreman, 
and  that  was  a  risk  which  he  assumed  when 
entering  upon  the  employment. 

I  think  that  the  judgment  should  be  re- 
versed, and  that  a  new  trial  should  be 
ordered,  with  costs  to  abide  the  event. 

C alien ,  Oh.  J.,  and  Edward  T.  Bart- 
lett,  Haight,  Werner,  and  Willard  Bart- 
lett,  JJ.,  concur.  Hiscock,  J.,  takes  no 
part. 
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SAME. 
(39  Colo.  384,  80  Pac.  649.) 

Master  ~  safe  working  place. 

1.  The  rule  requiring  a  master  to  furnish 
a  safe  working  place  for  his  servant  does 
not  apply  to  a  place  at  which  railroad  em- 
ployees are  engaged  in  clearing  the  tracks  of 
dihris  from  a  landslide. 

Same  ~  representations  of  fellow  serv- 
ant. 

2.  Representations  of  the  foreman  in 
charge  of  a  section  of  railroad  on  which  a 
landslide  occurs,  to  the  foremen  of  other 
sections  who  have  brought  their  crews  to 
help  clear  the  tracks,  that  he  examined  the 
place  before  dark  and  it  was  safe,  are  those 
of  a  fellow  servant  of  the  men  engaged  in 
the  common  enterprise;  and  the  master  is 
not  responsible  for  their  inaccuracy. 

(April  1,  1907.) 

APPEALS  by  plaintiffs  from  judgments  of 
the  District  Court  for  Fremont  County 
in  defendant's  favor  in  actions  brought  to 
recover  damages  for  the  deaths  of  plaintiffs' 
husbands  which  were  alleged  to  have  been 
caused  by  defendant's  negligence.     Affirmed. 


which  they  were  employed  in  erecting  in  a 
safe  condition  at  every  moment  of  their 
work. 

The  master  is  not  liable  for  injury  to  one 
who  walks  off  of  an  unprotected  platform 
while  engaged  in  the  work  of  dismantling  the 
master's  plant,  since  the  master  cannot  be 
required  to  provide  a  place  safe  at  all  times 
for  workmen  who  are  expressly  employed 
to  make  it  unsafe  by  tearing  down  the  struc- 
ture upon  which  they  are  at  work.  Chicago 
Edison  Co.  v.  Davis,  93  111.  App.  284. 

A  master  is  not  liable  for  injury  iJb  a  serv- 
ant caused  by  the  turning  or  rolling  of  an 
iron  column  temporarily  lying  upon  an  un- 
steady surface  near  the  place  where  it  is  to 
be  put  in  a  structure  in  course  of  erection, 
since  .the  obligation  of  a  master  to  provide 
reasonably  safe  places  and  structures  for 
his  servants  to  work  upon  does  not  oblige 
him  to  keep  the  building  they  are  employed 
in  erecting  in  a  safe  condition  at  every  mo- 
ment of  their  work,  so  far  as  its  safety  de- 
pends upon  the  due  performance  of  that 
work  by  them  and  their  fellow  servants.  F. 
J.  McCain  Co.  v.  Kingsley,  126  III.  App.  166. 

The  safe-place  rule  does  not  apply  where 
the  servant  is  injured  by  being  knocked  from 
a  beam  on  which  he  is  walking,  by  a  tempo- 
rary elevator  in  the  building  in  process  of 
19L.R.A.(N.S.) 


construction.  Clancy  v.  Guaranty  Constr. 
Co.  26  App.  Div.  365,  50  N.  Y.  Supp.  800. 

Where  an  I-beam  was  properly  placed  on  a 
railroad  tie  for  use  in  a  building  in  course  of 
construction,  and  was  in  a  safe  condition  two 
days  before  a  steel  worker  was  injured  by  the 
slipping  of  the  beam  from  the  tie,  it  was 
held  that  the  master  was  not  liable  for  the 
injury,  since  he  could  not  be  expected  to 
have  every  piece  of  material  used  in  the 
erection  lie  in  absolute  regularity.  Olcott  v. 
Passaic  Steel  Co.  122  App.  Div.  90,  106  N. 
Y.  Supp.  666. 

A  carpenter  employed  on  the  work  of  erect- 
ing a  building  cannot  recover  for  injuries 
received  by  the  fall  of  a  floor,  where  the  mas- 
ter has  used  ordinary  care  in  the  selection 
of  competent  persons  to  do  the  work. 
Walton  V.  Bryn  Mawr  Hotel  Co.  160  Pa. 
3,  28  Atl.  438. 

The  safe-place  rule  does  not  apply  where 
a  servant  engaged  in  the  construction  of  a 
building  is  injured  by  stepping  upon  the 
point  of  upturned  nails  protruding  through 
a  piece  of  board  lying  upon  the  floor  of  the 
building,  since  this  is  a  mere  temporary  dan- 
ger not  due  to  any  fault  or  plan  of  construc- 
tion, but  arising  only  during  the  course  of 
the  work,  which  is  of  such  character  that, 
as  it  progresses,  the  environment  of  the  serv- 
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Statement  by  Goddard,  J.: 

These  cases  were  originally  brought  by  the 
appellants,  respectively.  The  facts  being 
the  same  in  each,  they  were,  by  consent, 
consolidated  for  trial.  The  facts  are  sub- 
stantially as  follows :  The  Florence  &  Crip- 
ple Creek  Railroad  Company  owns  and  op- 
erates a  railway  between  the  towns  of  Flor- 
ence and  Cripple  Creek.  A  considerable 
portion  of  the  road  is  built  through  a  rough, 
mountainous  country,  necessitating  frequent 
outs  along  the  mountain  side.  In  the  early 
afternoon  of  the  11th  of  April,  1001,  a  land- 
slide came  down  from  the  mountain  side  of 
a  cut  about  30  feet  in  height  and  nearly 
perpendicular,  at  a  point  on  the  road  about 
2  miles  north  of  the  station  of  Adelaide, 
covering  the  track  in  what  is  known  as  a 
"thorough  cut*'  for  60  feet  in  length,  and 
to  the  depth  of  6  or  8  feet,  with  rock  and 
earth,  completely  obstructing  the  passage 
of  trains.  John  McGrath.  who  was  foreman 
of  the  section  upon  which  this  slide  oc- 
curred, with  one  man.  commenced  prepara- 
tion for  removing  the  fallen  rock  and  earth. 
About  4  p.  H.  a  conductor  of  a  south-bound 
freight  train  which  was  stopped  by  the  ob- 
struction went  to  Adelaide  and  telegraphed 
information  of  the  occurrence  to  some  man- 
aging officer.  About  5  p.  M.  Miles  McGrath, 
roadmaster  and  superintendent  of  bridges 
upon  defendant's  road,  then  at  Florence,  in 
pursuance  of  an  order  of  the  train  master 
of  the  road,  prepared  a  work  train,  consist- 
ing of  flat  cars,  and  started  to  the  place  of 
the  slide,  gathering  up  on  the  way  all  the 


employees  of  the  road,  among  them  Timothy 
J.  Maloney  and  Jackson  P.  Allen,  who  were 
foremen  on  other  sections.  This  train  ar- 
rived at  the  place  of  the  obstruction  about 
8  P.  If.  The  cars  were  pushed  up  to  the 
rock  and  earth  lying  in  the  cut.  It  was 
then  quite  dark,  and  the  only  light  avail- 
able was  furnished  by  lanterns  and  such 
light  as  reached  the  north  end  of  the  cut 
from  the  headlight  of  the  freight  engine, 
which,  by  reason  of  a  curve  in  the  track, 
did  not  reach  the  south  side  of  the  cut,  and 
by  a  small  bonfire,  which  lasted  but  a  few 
minutes.  After  the  arrival  of  Miles  Mc- 
Grath, no  inspection  of  the  mountain  side 
of  the  cut  from  which  the  slide  came  was 
made.  The  conductor  of  the  freight  train, 
when  he  met  Miles  McGrath  at  Adelaide, 
stated  to  him  that,  from  what  he  observed 
while  at  the  place,  he  was  of  the  opinion 
that  there  was  danger  of  rock  falling  at  the 
cut.  The  attention  of  John  McGrath,  fore- 
man of  the  section,  and  who  was  in  charge 
of  the  work,  while  it  was  still  daylight,  was 
called  by  Harris,  a  brakemlin  on  the  freight 
train,  to  a  crevice  at  the  side  of  the  rock 
on  the  mountain  side,  who  expressed  the 
opinion  that  it  was  dangerous.  During  the 
afternoon,  John  McGrath  warned  two  men 
not  to  go  through  the  cut  because  it  was 
dangerous.  Upon  arriving  at  the  obstruc- 
tion, several  of  the  foremen  went  to  Miles 
McGrath,  and  one  of  them,  in  the  presence 
of  the  others,  asked  him  if  the  place  had 
been  examined  and  was  all  right,  whereupon 
John  McGrath,  who  was  also  present,  said 


ant  must  necessarily  imdergo  frequent 
changes.  Armour  &  Co.  v.  Dumas,  43  Tex. 
Civ.  App.  36,  96  S.  W.  710. 

One  who  is  employed  to  wheel  away  bricks 
from  a  building  that  is  being  torn  down  as- 
sumes the  risk  of  being  struck  by  a  board 
which  is  knocked  off  by  other  employees  in 
the  course  of  the  work.  Walaszewski  v. 
Schoknecht,  127  Wis.  376,  106  N.  W.  1070. 
The  court  said  that  in  the  removal  of  build- 
ings, as  in  their  erection,  the  rule  that  the 
master  must  furnish  a  safe  place  in  which 
a  servant  is  to  work  can  have  but  a  very 
limited  application.  In  doing  such  work 
new  adjustments  and  changes  are  continual- 
ly going  on  from  which  danger  may  arise, 
against  which  no  forecast  can  provide  or 
warning  be  given. 

A  master  is  not  liable,  under  the  safe-place 
doctrine,  for  injuries  to  a  servant  engaged 
in  carrying  stone  across  the  floor  of  a  build- 
ing in  course  of  erection,  who  breaks  through 
a  temporary  flooring  across  an  elevator  shaft 
and  falls  down  the  well,  since  the  contingen- 
cies of  construction  and  repair  are  constant- 
ly changing,  and  it  is  impossible  for  employ- 
ers to  foresee  all  the  purposes  to  which  tem- 
porary supports  may  be  applied,  and  to  hold 
them  in  readiness  therefor.  Foumier  v. 
Pike,  128  Fed.  991. 
19L.RJiL.(N.S.) 


An  experienced  carpenter  who  is  working 
in  a  building  in  process  of  construction,  and 
who  falls  through  a  hole  in  the  floor  in  the 
course  of  the  work,  cannot  recover  damages 
from  the  master  on  the  theory  that  he  was 
put  to  work  in  an  unsafe  place,  although 
the  master  knew  of  the  existence  of  the  hole. 
Beique  v.  Hosmer,  169  Mass.  641,  48  N.  E. 
338.  The  court  said  that  obviously  the  con- 
dition of  such  a  building  was  not  a  perma- 
nent one,  but  was  liable  to  change  as  the  ne- 
cessities of  construction  required.  An  expe- 
rienced workman  must  be  assumed  to  know 
this,  and  to  have  regard  to  it.  It  was  one 
of  the  risks  of  the  business  in  which  he  was 
engaged.  To  require  his  employer  to  warn 
him,  or  to  guard  him  against  such  a  risk, 
would  be,  therefore,  to  compel  the  employer 
to  protect  him  from  a  risk  concerning  which, 
from  the  very  nature  of  the  case,  the  employ- 
er would  have  no  reason  to  suppose  that  the 
workman  needed  any  warning  or  protection. 

But  a  master  engaged  in  the  construction 
of  a  building  is  liable  to  a  common  laborer 
for  injuries  caused  by  falling  through  an 
unguarded  hole  in  a  temporary  floor  upon 
which  he  had  been  ordered  to  go,  where  the 
plaintiff  took  no  part  in  the  laying  of  the 
floor.  Merrill  v.  Pike,  94  Minn.  186,  102  N. 
W.  393, 
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in  their  hearing  to  Miles  McGrath,  "Yes,  I 
examined  it  before  dark,  and  it  is  all  right." 
Upon  hearing  that  statement,  the  foremen, 
with  their  men,  including  Maloney  and  Al- 
len, went  to  work  loading  the  fallen  rock 
upon  the  cars,  and  the  work  continued  un- 
til about  0  o'clock  p.  m.,  when  a  large  rock 
fell  from  the  mountain  at  the  south  side  of 
the  cut,  killing  Maloney  and  Allen  and  some 
others.  The  appellants,  who  are  the  wid- 
ows of  the  deceased,  seek  to  recover  dam- 
ages which  they  allege  they  have  sustained 
by  the  death  of  their  respective  husbands, 
which  they  aver  was  caused  by  the  negli- 
gence of  the  company  by  not  ascertaining  by 
proper  inspection  the  dangerous  condition 
of  the  premises,  and  in  failing  to  prop  and 
support  the  cliff  of  rock,  or  rock  wall,  so  as 
to  prevent  the  same  from  ialling,  and  in  not 
advising  said  Maloney  and  Allen  of  the  dan- 
gerous condition  of  the  work,  and  in  not 
furnishing  sufficient  light  to  enable  them  to 
observe  the  safe,  or  unsafe,  condition  of  the 
place,  and  in  failing  to  provide  a  safe  place 
in  which  to  work.  Upon  the  conclusion  of 
the  plaintiffs'  testimony,  the  court,  on  mo- 


tion, directed  verdicts  in  favor  of  defend- 
ant, and,  upon  the  return  of  said  verdicts, 
the  court  entered  judgment  dismissing  said 
causes,  and  for  costs  against  plaintiffs. 
From  this  iudgment,  plaintiffs  prosecute  an 
appeal. 

Messrs.  Charles  D.  Bradley  and  Joseph 
H.  Maapln,  for  appellants: 

The  premises  where  the  employee  is  put  to 
work  must  be  reasonably  safe  for  the  pur- 
poses of  the  employment. 

Grant  v.  Vamey,  21  Colo.  333,  40  Pac. 
771;  Denver  Tramway  Co.  v.  O'Brien,  8 
Colo.  App.  74,  44  Pac.  766;  McKean  v. 
Colorado  Fuel  &  Iron  Co.  18  Colo.  App.  285, 
71  Pac.  426;  2  Bailey,  Personal  Injuries  re- 
lating to  Master  &  Servant,  980. 

The  duty  of  preparing  the  place  for  the 
men  to  work  was  a  personal  duty  of  the  de- 
fendant. 

Grant  v.  Vamey,  supra;  Wells  v.  Coe,  9 
Colo.  169,  11  Pac.  60;  Colorado  Midland  R. 
Co.  V.  O'Brien,  16  Colo.  219,  27  Pac.  701; 
Denver,  S.  P.  A  P.  R.  Co.  v.  Driscoll,  12 
Colo.  520,  13  Am.  St.  Rep.  243,  21  Pac.  708; 


And  where,  in  dismantling  a  building,  the 
master,  through  his  representative,  is  pres- 
ent and  assumes  control  and  direction  of 
the  work  of  furnishing  props  and  supports 
for  the  building,  it  becomes  his  duty  to  ex- 
ercise ordinary  care  to  provide  such  reason- 
able precautions  as  are  compatible  with  the 
nature  and  character  of  the  work,  to  insure 
a  reasonable  degree  of  safety  under  the  at- 
tending circumstances.  Bloomfield  v.  Wors- 
ter  Constr.  Co.  118  Mo.  App.  254,  94  S.  W. 
304. 

And  it  cannot  be  asserted  as  a  matter 
of  law,  said  the  court  in  Wolf  v.  Great 
Northern  R.  Co.  72  Minn.  436,  76  N.  W. 
702,  that  a  common  laborer  engaged  in 
loosening  layers  of  stone  in  the  bottom  por- 
tion of  a  wall  that  is  being  torn  down  as- 
sumes the  risk  of  the  upper  part  of  the  wall 
falling  upon  him.  This  case  was  distin- 
guished from  the  gravel-pit  cases  decided 
against  the  servant  on  the  ground  that  the 
latter  was  supposed  to  be  acquainted  with 
the  effect  of  the  law  of  gravitation,  the  court 
saying  that  a  wall  of  stone  and  mortar  had 
lateral  strength  not  found  in  a  bank  of 
earth,  so  that  an  ordinarily  intelligent  man 
might  not  readily  understand  how  far  he 
could  go  with  comparative  safety  when  re- 
moving foundation  stones  of  the  wall.  See 
infra,  VI. 

And  the  master  is  not  within  the  excep- 
tion to  the  8afe*place  rule  when  it  appears 
that,  in  building  a  shed  over  a  sidewalk  in 
the  nighttime,  guy  lines  were  attached  across 
a  street,  one  of  which  was  struck  by  a  wagon 
which  caused  it  to  sway  and  throw  a  work- 
man from  a  post  on  which  he  was  standing 
and  to  which  he  was  spiking  a  girder,  since 
the  place  could  not  have  been  reasonably  safe 
when  the  workmen  began  their  work.  Grace 
&  H.  Co.  V.  Kennedy,  40  C.  C.  A.  69,  99  Fed. 
19L.R.A.(N.S.) 


679,  affirming  92  Fed.  116.  The  court  said 
that  the  n^ligence,  if  it  existed,  arose  from 
the  insufficiency  of  the  means  of  protection 
of  the  workmen,  which  were  originally 
adopted. 

III.  Excavations* 


a.  In  general. 

The  exception  to  the  safe-place  rule  is 
also  applied  to  excavation  work.  In  Gibson 
V.  Midland  Bridge  Co.  112  Mo.  App.  594,  87 
S.  W.  3,  the  court  said  that  the  rule  requir- 
ing the  master  to  exercise  reasonable  care  to 
put  the  servant  to  work  in  a  reasonably 
safe  place,  though  an  elemental  principle  ap- 
plicable to  the  relation  of  master  and  serv- 
ant, is  subject  to  exceptions  and  qualifica- 
tions, and  should  not  be  given  to  the  jury 
as  an  unqualified  rule  in  a  case  where  in-- 
herent  danger  lurks  in  the  place  which,  it- 
self the  subject  of  operation,  is  undergoing 
change  from  the  work  performed  upon  it, 
as  where  a  servant  is  shoveling  dirt  at  the 
side  of  an  embankment,  a  portion  of  which 
falls  upon  him  because  of  the  excavation. 

In  Baird  v.  Reilly,  35  C.  C.  A.  78,  63  U.  S. 
App.  157,  92  Fed.  884,  the  court  said  that 
the  employer's  obligation  towards  an  em- 
ployee does  not  oblige  him  to  keep  the  work 
place  in  a  safe  condition  at  every  moment 
of  the  work,  so  far  as  its  safety  depends  up- 
on the  due  performance  of  their  work  by  the 
fellow  servants  of  the  employee.  But  in  this 
case  a  trench  caved  in,  and  the  master  was 
held  liable  for  not  properly  shoring  it  up. 
The  injured  servant  was  not  engaged  in 
the  work  of  excavating,  but  was  sent  into 
the  trench  after  it  had  been  dug. 

A  servant  engaged  in  excavating  for  a  cel- 
lar, and  working  at  the  base  of  a  perpendicu- 
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Denver,  T.  &  G.  R.  Co.  v.  Simpson,  16  Colo. 
55,  25  Am.  St.  Rep.  242,  26  Pac.  339;  Colo- 
rado Mill.  &  Elevator  Co.  v.  Mitchell,  26 
Colo.  284,  58  Pac.  28;  McKean  v.  Colorado 
Fuel  &  Iron  Co.  supra. 

If  there  were  hidden  and  lurking  dangers 
connected  with  the  performance  of  the  work, 
known  to  the  company  and  unknown  to  the 
employee,  it  was  the  clear  duty  of  the  com- 
pany to  inform  him  of  the  existence  of  such 
dangers. 

Denver  Tramway  Co.  v.  O'Brien,  8  Colo. 
App.  76,  44  Pac.  766;  Dresser,  Employers' 
Liability,  §  99;  Lynch  v.  Allyn,  160  Mass. 
248,  35  N.  E.  550;  Hughes  v.  Maiden  &  M. 
Gaslight  Co.  168  Mass.  395,  47  N.  E.  125; 
McCoy  ▼.  Westborough,  172  Mass.  504,  52 
N.  E.  1064;  Gorman  v.  Woodbury,  173  Mass. 
180,  63  N.  E.  373;  Colorado  City  v.  Liafe, 
28  Colo.  468,  65  Pac.  631;  Walker  v.  Scott, 
10  Kan.  App.  413,  61  Pac.  1091;  Faulkner 
V.  Mammoth  Min.  Co.  23  Utah,  437,  66  Pac. 
800;  Elledge  v.  National  City  &  O.  R.  Co. 
100  Colo.  282,  38  Am.  St.  Rep.  290,  34  Pac. 
720;  Thompson  v.  Chicago,  M.  &  St.  P.  R. 
Co.  4  McCrary,  629,  14  Fed.  564;  Thomas  v. 


Ross,  21  C.  C.  A.  444,  41  U.  S.  App.  574,  75 
Fed.  552;  Anderson  v.  Winston,  31  Fed. 
528;  Burgess  v.  Davis  Sulphur  Ore  Co.  165 
Mass.  71,  42  N.  E.  501;  Collins  v.  Green- 
field, 172  Mass.  78,  51  N.  E.  454;  Ryan  v. 
Tarbox,  135  Mass.  207;  Foster  v.  Greeley, 
15  Colo.  App.  176,  61  Pac.  483. 

Messrs.  Henry  M.  Blackiner,  Karl  C. 
Schuyler,  and  Walter  F.  Schuyler,  for 
appellee : 

The  defendant,  under  the  circumstances, 
was  under  no  obligation  to  furnish  to  the 
deceased  a  safe  place,  or  reasonably  safe 
place,  in  which  to  work. 

Colorado  Coal  &  I.  Co.  v.  Carpi ta,  6  Colo. 
App.  248,  40  Pac.  248;  Colorado  Coal  & 
I.  Co.  V.  Lamb,  6  Colo.  App.  255,  40  Pac. 
251;  Kennedy  v.  Spring,  160  Mass.  203,  35 
N.  E.  779;  Armour  v.  Hahn,  111  U.  S.  313, 
28  L.  ed.  440,  4  Sup.  Ct.  Rep.  433;  Porter 
V.  Silver  Creek  &  M.  Coal  Co.  84  Wis.  418, 
54  N.  W.  1019;  Carlson  v.  Oregon  Short 
Line  &  U.  N.  R.  Co.  21  Or.  450,  28  Pac. 
497;  Eraser  v.  Red  River  Lumber  Co.  45 
Minn.  235,  47  N.  W.  785;  Gulf,  C.  &  S.  F. 


lar  bank  of  earth  14  feet  high  for  the  pur- 
pose of  undermining  the  bank  so  that  it  can 
be  pried  off  from  the  top  assumes  the  risk 
of  injury  from  the  falling  of  the  overhanging 
bank,  since  the  danger  to  the  plaintiff  and 
his  fellow  workmen  is  created  by  themselves 
during  the  progress  of  the  work.  Logerto  v. 
Central  Bldg.  Co.  123  App.  Div.  840,  108 
N.  Y.  Supp.  604. 

Where  a  pile  of  clinkers  upon  which  a 
ahoveler  is  at  work  is  constantly  changing 
by  the  very  work  he  is  doing,  he  cannot  re- 
cover for  an  injury  received  by  the  falling 
of  a  portion  of  the  pile  upon  him,  on  the 
theory  that  the  master  has  failed  to  furnish 
him  a  safe  place  in  which  to  work.  The  rule 
that  the  master  is  not  liable  for  dangers  ex- 
isting at  the  place  where  the  servant  is  sent 
to  work,  unless  the  master  knows  of  the  dan- 
gers, or  might  know  of  them  in  the  exercise 
of  ordinary  care,  was  held  to  apply  with 
greater  force  in  cases  where  the  conditions 
surrounding  the  work  are  constantly  chan- 
ging owing  to  the  progress  of  the  work.  Pre 
y.  Standard  Portland  Cement  Co.  (Cal. 
App.)    100  Pac.  122. 

A  master  is  not  liable  for  injury  to  a  coal 
ahoveler  caused  by  a  frozen  crust  of  the 
coal  falling  on  him  as  it  is  undermined  by 
the  work,  on  the  theory  that  he  has  failed  in 
his  duty  to  furnish  a  safe  working  place. 
Miller  v.  Thomas,  15  App.  Div.  105,  44  N.  Y. 
Supp.  277.  The  court  said  that,  when  the 
plaintiff  and  those  engaged  with  him  com- 
menced to  work  upon  the  pile  of  coal,  there 
was  nothing  apparently  or  inherently  dan- 
gerous in  the  place  or  nature  of  the  service, 
charging  the  defendant  with  negligence  for 
setting  men  at  work  there.  Later,  however,  in 
the  work  as  it  progressed  and  in  the  course 
of  it,  the  condition  was  produced  which  was 
dangerous  to  one  exposed,  as  was  the  plain- 
19L.ILA.(N.S.) 


tiff  when  he  received  his  injury.  When  the 
plaintiff  and  his  coemployees  went  to  work 
on  this  pile  of  coal  there  was  no  occasion  to 
apprehend  any  danger  of  injury  from  the 
service,  and  whatever  hazard  followed  arose 
from  the  manner  in  which  the  work  was 
done,  and,  so  far  as  the  place  became  unsafe, 
it  resulted  in  the  detail  of  the  work,  from 
the  method  of  doing  it  by  the  plaintiff  and 
his  coemployees.  In  such  case  the  conse- 
quences came  within  the  hazard  assumed  by 
them. 

A  master  is  not  liable  for  the  killing  of  a 
servant  engaged  in  excavating  a  pit  in  a 
building  in  course  of  alteration,  the  accident 
being  due  to  the  negligent  piling  of  a  num- 
ber of  heavy  iron  plates  close  to  the 
edge  of  the  pit,  the  earth  giving  way 
causing  some  of  the  plates  to  fall  into 
the  pit,  since  the  place  was  safe  enough  un- 
til it  was  made  dangerous  by  the  recon- 
struction operations  being  carried  on.  Mor- 
gan Constr.  Co.  v.  Frank,  86  C.  C.  A.  168, 
158  Fed.  964.  The  court  said  that  it  could 
no  longer  be  contended  that  the  duty  of  pro- 
viding a  safe  place  or  structures  extended  to 
places  or  structures  made  dangerous  by  the 
very  work  in  which  the  workmen  were  en- 
gaged, so  far  as  safety  depended  upon  the 
due  performance  of  that  work  by  them  or 
those  who  stood  in  law  in  the  relation  of 
fellow  servants. 

One  who  is  employed  in  a  common  work  of 
excavating  for  and  constructing  a  cement 
wall  assumes  the  risk  of  injury  by  the  fall- 
ing upon  him  of  a  stone  which  has  been 
loosened  by  a  previous  blast,  since,  the  place 
furnished  being  originally  safe,  the  mas- 
ter is  not  bound  personally  to  inspect  it  at 
every  moment  of  the  time  during  all  the 
changes  incident  to  the  performance  of  the 
work,  having  the  right  to  intrust  the  details 


354 


CX)LORADO  SUPREME  CJOURT. 


Apb., 


^er  there  was  in  the  situation;  and  under 
such  circumstances  the  doctrine  of  'safe 
place*  had  no  application."  The  same  rule  is 
announced  in  Greeley  v.  Foster,  32  Olo. 
292,  75  Pac.  351,  and  in  Ck>lorado  Coal  k  I. 
Co.  v.  Lamb,  0  Colo.  App.  255,  40  Pac.  251. 
The  company,  therefore,  was  not  remiss  in 
the  performance  of  any  duty  in  failing  to 
furnish  a  safe  place  for  the  deceased  to  work 
in,  and  it  is  equally  clear  that,  under  the 
existing  conditions,  it  would  have  been  im- 
practicable to  prop  or  support  the  embank- 
ment so  as  to  prevent  the  rock  from  falling. 
It  only  remains,  therefore,  to  consider 
whether,  in  the  circumstances  of  this  case, 
the  appellee  was  delinquent  in  the  perform- 
ance of  any  other  duty  it  owed  to  the  de- 
ceased. Counsel  for  appellants  insist  that 
it  was  incumbent  upon  appellee  to  have 
made  a  careful  and  diligent  examination  of 
the  premises  before  the  men  were  permitted 
to  work  therein.  There  is  no  evidence  as  to 
what  inspection,  if  any,  was  made  by  John 
McGrath,  the  foreman  of  the  section,  during 
the  afternoon,  or  what  disclosure,  if  any,  as 
to  the  result  ascertained  by  such  examina- 
tion, or  as  to  the  condition  of  the  prem- 
ises, was  made  to   the  deceased.     It  does. 


however,  appear  that,  in  response  to  an  in- 
quiry by  some  one  of  the  foremen,  John  Mc- 
Grath stated  to  Miles  McGrath,  in  the  pres- 
ence and  hearing  of  some  of  the  men,  that 
he  had  examined  it  before  dark,  and  it  was 
all  right.  It  was  apparent  to  all,  including 
the  deceased,  that  no  inspection  other  than 
that  made  by  John  McGrath,  or  someone  em- 
ployed with  them  in  the  common  work,  had 
been  made,  and,  with  this  knowledge,  they 
entered  upon  the  work.  If  he  was  negligent 
in  his  examination,  it  was  the  negligence  of 
a  fellow  servant,  of  which  they  cannot  com- 
plain, and  the  deceased  had  no  right  to  as- 
sume that  any  inspection,  other  than  that 
by  a  fellow  servant,  had  been  made.  Judge 
Lochren,  in  the  opinion  above  referred  to,  in 
discussing  this  phase  of  the  case,  said: 
"Here  all  these  servants,  including  the  fore- 
men and  the  roadmaster,  were,  when  the 
disaster  happened,  engaged  in  the  common 
work  and  enterprise  of  keeping  the  railway 
in  proper  condition  for  the  passage  of  trains. 
The  disaster  caused  an  instant,  sudden  emer- 
gency in  the  very  work  in  which  they  were 
engaged, — an  emergency  admitting  of  no  de- 
lay, not  even  for  daylight,  certainly  not  for 
the  summoning  of  the  managing  officers  of 


him.  The  court  said,  among  other  things, 
that  the  condition  and  dangers  of  such  places 
were  liable  to  change  from  hour  to  hour  as 
the  work  progressed,  and  the  employee  him- 
self had  much  better  means  of  knowing  of 
such  condition  and  dangers  than  his  employ- 
er possibly  could  have. 

A  master  is  not  liable  for  an  injury  to  a 
servant  cau8e<}  by  the  falling  of  a  rock  upon 
him  while  he  is  engaged  in  taking  out  coal 
in  a  mine.  Holla  v.  McAlester  Coal  Co.  6 
Ind.  Terr.  404,  98  S.  W.  141.  The  decision 
rests  upon  the  ground  that  it  is  not  the  duty 
of  the  master  to  follow  up  the  servant  and 
see  that  his  place  is  safe  at  every  moment 
of  the  work,  and  approves  the  exception  to 
the  safe-place  rule,  that  the  master  is  not 
bound  to  keep  a  place  in  which  to  work  safe 
which  is  constantly  changing  as  the  work 
progresses. 

.  A  master  is  not  liable  for  the  killing  of  a 
miner  by  reason  of  the  falling  upon  him  of  a 
portion  of  the  roof  of  the  room  in 
which  he  is  working,  due  to  failure  prop- 
erly to  prop  and  support  the  roof,  on 
the  theory  that  the  duty  of  the  mas- 
ter to  provide  a  safe  working  place  con- 
not  be  delegated  so  as  to  absolve  hira  from 
liability  in  case  of  failure  of  the  vice  prin- 
cipal to  perform  that  duty,  because  in  this 
case  the  place  is  not  furnished  as  in  any 
sense  a  permanent  place  of  work,  but  is  a 
place  in  which  surrounding  conditions  are 
constantly  changing,  and,  instead  of  being 
a  place  furnished  by  the  master  for  the  em- 
ployees, is  a  place  the  furnishing  and  prep- 
aration of  which  are  in  themselves  part  of 
the  work  which  they  are  hired  to  perform. 
Coal  &  Min.  Co.  v.  Clay  (Consolidated  Coal 


&  Min.  Co.  ▼.  Floyd)  51  Ohio  St,  542,  26 
L.R.A.  848,  38  N.  E.  610. 

The  rule  that  the  master  is  bound  to  fur- 
nish his  servants  a  safe  place  in  which  to 
work  is  not  applicable  to  a  case  where  an 
experienced  miner  who  is  engaged  in  driving 
a  neck  of  a  room  in  a  mine  is  killed  by  the 
falling  of  a  rock  which  has  been  undermined 
by  his  work.  Heald  v.  Wallace,  109  Tenn. 
346,  71  S.  W.  80.  The  court  said  that  the 
principle  invoked  was  usually  applied  to  a 
permanent  place,  and  not  to  such  places  as 
were  constantly  shifting  and  being  trans- 
formed as  the  direct  result  of  the  employee's 
labor. 

In  Smith  v.  Hecla  Min.  Co.  38  Wash.  454, 
80  Pac.  779,  in  holding  that  it  was  errone- 
ous to  charge  that  the  law  does  not,  under 
any  circumstances,  exact  from  the  servant 
the  use  of  diligence  in  ascertaining  the  de- 
fective condition  of  structures  or  appliances, 
but  charges  him  with  knowledge  of  such  only 
as  are  open  to  his  observation,  and  that  be- 
yond this  he  has  a  right  to  assimie  without 
inquiiy  or  investigation  that  his  employer 
has  discharged  his  duty  of  furnishing  him 
with  a  reasonably  safe  place  in  which  to  per- 
form his  duties,  where  a  miner  known  as  a 
"nfucker**  was  injured  by  the  falling  of  a 
rock  when  he  knew  that  "air  slacking'*  was 
constantly  going  on,  which  loosened  the  rock 
overhead  and  made  it  more  dangerous  from 
time  to  time, — the  court  said  that  the  very 
nature  of  mining  was  such  that  the  working 
place  of  the  miners  or  muckers  was  con- 
stantly undergoing  changes.  These  changes 
were  necessarily  accompanied  with  dangers 
to  the  workmen  notwithstanding  careful  in- 
spection and  protection  by  the  ma<iter.    The 
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the  railway  or  of  its  engineers.  The  work 
to  be  done  was  simply  the  rough  work  of 
clearing  the  tracks  of  the  fallen  rocks,  which 
the  servants,  under  their  foremen  and  road- 
Aiaster,  were  entirely  competent  to  perform. 
The  circumstances  and  conditions  must  have 
made  it  plain  to  all  that  no  inspection  or 
precaution  respecting  the  cliff  was  or  could 
have  been  had,  except  by  such  of  the  serv- 
ants as  were  there  while  it  was  daylight. 
Under  these  circumstances,  the  servants  who 
came  later,  as  well  as  those  who  were  there 
in  daylight,  assumed  the  risk  of  the  em- 
ployment they  engaged  in;  and,  if  John 
McGrath  or  Miles  McGrath  were  negligent 
in  representing  the  place  to  be  safe,  that  was 
negligence  of  fellow  servants.  Northern  P. 
R.  Co.  v.  Dixon,  194  U.  S.  338,  343,  48  L.  ed. 
1006,  1009,  24  Sup.  Ct.  Rep.  683,  684;  Penn- 
sylvania Co.  V.  Fishack,  59  C.  0.  A.  269,  123 
Fed.  465." 

Upon  a  careful  consideration  of  all  the 
facts  disclosed  by  the  record,  we  think  the 
court  below  properly  directed  a  verdict  in 
favor  of  appellee.  The  judgment  is  there- 
fore affirmed. 

Steele,  Ch.  J.,  and  Bailey,  J.,  concur. 
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Master  —  unsafe   platform  ~  injury    to 
servant  ~  liability. 

An  employee  injured  by  slipping  upon  a 
platform  used  as  a  passageway  in  going 
to  and  from  his  work  cannot  hold  the  mas- 
ter liable  for  the  injury  if  the  slippery  con- 
dition was  caused  by  ice  formed  as  a  neces- 
sary result  of  trucking  done  over  the  plat- 
form as  part  of  the  regular  work  of  the 
establishment,  or  through  the  negligence  of 
fellow  servants,  he  having  long  been  cogni- 
zant of  the  probability  of  ice  being  there  in 
freezing  weather. 

(July  22,  1907.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska  to 
review  a  judgment  in  plaintiff>  favor  in 
an  action  brought  to  recover  damages  for 


safe-place  rule  could  be  applied  only  in  a 
qualified  sense.  It  was  the  duly  of  the 
master  to  keep  this  place  in  as  safe  a  condi- 
tion as  he  could  consistently  with  the  rea- 
sonable and  practicable  carrying  on  of  the 
business.  The  working  place  being  neces- 
sarily dangerous,  it  was  incumbent  upon  the 
master  to  provide  for  inspection,  such  in- 
spection as  would  afford  as  full  security  as 
could  reasonably  be  made  practical  in  view 
of  the  nature  of  the  work.  But  the  very 
conditions  of  danger  which  imposed  the  duty 
of  careful  inspection  upon  the  master  also 
imposed  a  corresponding  duty  of  care  upon 
the  servant. 

Where  a  servant  was  employed  in  operat- 
ing a  car  for  the  purpose  of  carrying  away 
loose  rock  and  dehria  that  might  result  from 
the  work  of  excavating  rock  which  had  fallen 
from  the  roof  of  a  mine,  and  was  killed  by 
the  falling  rock,  it  was  held  that  the  master 
was  not  liable,  on  the  ground  that  the  rule 
as  to  furnishing  a  safe  place  did  not  apply 
to  cases  in  which  the  work  the  servants  were 
employed  to  do  consisted  in  making  danger- 
ous places  safe,  or  in  constantly  changing 
the  character  of  the  place  for  safety  as  the 
work  progressed.  Moon-Anchor  Consol.  Grold 
Mines  v.  Hopkins,  49  C.  C.  A.  347,  111  Fed. 
298. 

But  the  rule  which  requires  the  master  to 
furnish  a  safe  place  in  which  to  work  does 
not  apply  where  the  servant  has  no  part  in 
producing  the  condition  which  leads  to  his 
injury,  as  where  the  servant,  who  is  engaged 
in  loading  coal  in  a  mine,  is  injured  by  the 
falling  of  coal  from  the  face  of  an  entry, 
due  to  the  carelessness  of  the  master  in  al- 
lowing a  cross  cut  to  be  developed  in  ad- 
19L.R.A.(N.S.) 


vance  of  and  close  to  the  rib  and  face  of  the 
entry  so  as  to  loosen,  crack,  and  weaken 
the  rib  and  face  of  the  entry  at  the  point  at 
which  he  is  at  work.  Superior  Coal  &  Min. 
Co.  V.  Kaiser,  229  111.  29,  120  Am.  St.  Rep. 
233,  82  N.  E.  839. 

A  servant  helping  to  push  out  loads  of 
ore  through  the  base  of  an  ore  pile  does  not 
assume  the  risk  of  a  portion  of  the  frozen 
crust  of  the  same  falling  upon  him,  since 
it  is  the  duty  of  the  master  to  keep  the 
overhanging  crust  broken  down  so  as  to  ren- 
der the  place  reasonably  safe  to  those  work- 
ing below.  Illinois  Steel  Co.  v.  Olste,  116 
111.  App.  303,  affirmed  in  214  111.  181,  73 
N.  E.  422.  The  court  said  that  the  fact 
that  the  place  might  still  be  dangerous  after 
the  master  had  discharged  his  duty  of  mak- 
ing the  place  as  safe  as  could  be  reason- 
ably expected,  in  view  of  the  character  of 
the  work  to  be  performed,  by  the  exercise 
of  reasonable  care  on  his  part,  afforded  no 
reason  why  he  should  be  absolved  from  his 
duty  to  the  servant;  but  reason  and  human- 
ity required  that  the  master  should  be  held 
to  the  performance  of  his  duty  under  such 
circumstances  to  the  end  that  the  hazards 
of  a  dangerous  situation  were  not  unneces- 
sarily increased  by  his  negligence. 

That,  it  is  the  nature  of  gneiss  rock  to 
disintegrate  and  fall  fron)  time  to  time  at 
unexpected  intervals  from  the  action  of  the 
elements  operating  upon  it  does  not  excuse 
the  master  from  using  proper  precautions 
to  protect  his  workmen  from  a  danger 
known  to  him,  arising  from  such  a  cause, 
as  where  he  has  notice  of  the  dangerous 
character  of  an  overhanging  cliff  and  fails 
to  prop  it  up.    Pantzar  v.  Tilly  Foster  Iron 
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personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Van  Devanter  and  Adams, 
Circuit  Judges,  and  Riner,  District  Judge. 

Messrs.  Charles  J.  Greene  and  Ralph 
W.  Breckenridge,   for  plaintiff  in  error: 

Defendant  did  not  owe  the  plaintiff  a 
master's  duty  regarding  the  platform. 

American  Bridge  Co.  v.  Bainum,  76  C.  C. 
A.  633,  146  Fed.  367. 

The  doctrine  res  ipsa  loquitur  is  inap- 
plicable to  cases  between  master  and  serv- 
ant, brought  to  recover  damages  for  negli- 
gence. 

Northern  P.  R.  Co.  v.  Dixon,  71  C.  C.  A. 
555,  139  Fed.  737;  Chicago  &  N.  W.  R.  Co. 
V.  O'Brien,  67  C.  C.  A.  421,  132  Fed.  593; 
Wormell  v.  Maine  C.  R.  Co.  79  Me.  397,  1 
Am.  St.  Rep.  321,  10  Atl.  49;  Quincy  Min. 
Co.  V.  Kitts,  42  Mich.  41,  3  N.  W.  240; 
Grant  v,  Pennsylvania  &  N.  Y.  Canal  &  R. 
Co.  133  N.  Y.  659,  31  N.  E.  220. 

Where  negligence  is  the  ground  of  an 
action,  it  devolves  upon  the  plaintiff  to  trace 
the  cause  of  his  injury  to  the  defendant. 

Cooley.  Torts,  2d  ed.  p.  809;  Overby  v. 
Chesapeake  A  0.  R.  Co.  37  W.  Va.  524,  16 
S.  E.  813;  Nitro-glycerine  Case  (Parrott 
V.  Wells)  15  Wall.  524,  539,  21  L.  ed.  206, 
212;  Morrison  v.  Phillips  &  C.  Constr.  Co.  44 


Wis.  405,  28  Am.  Rep.  599;  Leonard  v. 
Miami  Min.  Co.  78  C.  C.  A.  517,  148  Fed. 
827. 

For  an  injury  resulting  through  a  defect- 
ive condition  created  by  the  company's  enl- 
ployees  during  their  regular  and  ordinary 
work,  the  defendant  is  not  liable. 

Weeks  v.  Scharer,  49  C.  C.  A.  372,  111 
Fed.  330;  What  Cheer  Coal  Co.  v.  John- 
son, 6  C.  C.  A.  148,  12  U.  S.  App.  490,  56 
Fed.  810;  American  Bridge  Co.  v.  Seeds,  11 
L.R.A.(N.S.)  1041,  75  C.  C.  A.  407,  144  Fed. 
605;  Minneapolis  ▼.  Lundin,  7  C.  C  A.  344, 
19  U.  S.  App.  245,  58  Fed.  525;  Cregan  v. 
Marston,  126  N.  Y.  568,  22  Am.  St.  Rep. 
854,  27  N.  E.  962;  Cleveland,  C.  C.  &  St 
L.  R.  Co.  V.  Brown,  20  C.  C.  A.  147,  34  U. 
S.  App.  759,  73  Fed.  970;  Moon-Anchor  Con- 
sol.  Gold  Mines  v.  Hopkins,  49  C.  0.  A.  347, 
111  Fed.  298;  Finalyson  ▼.  Utica  Min.  A 
Mill.  Co.  14  C.  C.  A.  492,  32  U.  S.  App.  143, 
67  Fed.  507;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Jack- 
son, 12  C.  C.  A.  507,  27  U.  S.  App.  519,  65 
Fed.  48;  Deye  v.  Lodge  &  S.  Mach.  Tool  Co. 
70  C.  C.  A.  64,  137  Fed.  480. 

Messrs.  Constantine  J.  Smyth  and  Ed- 
ward P.  Smith,  for  defendant  in  error: 

The  defendant  owed  the  plaintiff  a  mas- 
ter's duty  with  respect  to  the  place  where 
the  injury  happened. 

Fitzgerald  v.  Connecticut  River  Paper  Co. 


Min.  Co.  99  N.  Y.  368,  2  N.  E.  24.  The  court 
said  it  was  those  risks  alone  which  could 
not  be  obviated  by  the  adoption  of  reason- 
able measures  of  precaution  by  the  master, 
that  the  servant  assumed. 

A  miner  digging  out  places  in  which 
other  miners  are  to  set  supporting  timbers 
is  not  engaged  in  work  which  changes  the 
danger  of  the  place,  so  as  to  make  applica- 
ble the  exception  of  the  safe-place  rule 
made  in  such  cases.  Faulkner  v.  Mammoth 
Min.  Co.  23  Utah,  437,  66  Pac.  799. 

The  exception  to  the  safe-place  i-ule  as  to 
changing  conditions  of  the  working  place 
does  not  apply  where  the  servant  is  injured 
by  rock  falling  from  the  roof  of  a  stope  in 
a  mine,  where  the  stope  has  been  open  for 
several  years,  and  has  never  been  timbered, 
and  where  water  percolates  through  the  roof 
of  the  place  of  the  accident,  since  the  dan- 
ger is  not  the  result  of  changing  conditions 
produced  by  the  operations  of  the  workmen, 
but  rather  the  result  of  permanent  and  ex- 
traneous causes.  Bird  v.  Utica  Gold  Min. 
Co.  2  Cal.  App.  674,  84  Pac.  256. 

One  who  is  employed  as  a  common 'laborer 
to  shovel  ore  into  a  chute  in  a  stope  of  a 
mine  is  not  engaged  in  work  which  in  itself 
necessarily  changes  the  character  of  the 
place  with  respect  to  safety,  so  as  to  re- 
lieve the  master  from  liability  for  the  for- 
mer's death  caused  by  the  falling  of  a  rock 
upon  him  which  becomes  detached  from  the 
hanging  wall  of  a  stope.  Western  Invest. 
Co.  V.  McFarland,  166  Fed.  76. 
19L.R.A.{N.S.) 


o.  €kuarries. 

When  the  servant  is  at  work  in  a  quarry 
at  the  foot  of  a  slope  from  which  rock  has 
been  blasted,  where  the  conditions  of  danger 
must  be  constantly  changing  as  the  work 
progresses,  he  is  under  as  much  obligation 
as  the  master  to  be  on  the  lookout  for  falling 
rocks;  and,  where  he  has  equal  facilities  for 
ascertaining  the  danger,  and  continues  work, 
the  master  is  not  liable  for  any  injury 
caused  by  the  sliding  of  the  rock  on  the 
slope  beneath  which  the  servant  is  working, 
unless  in  some  manner  he  urges  or  coerces 
the  servant  to  continue  the  work  after  he 
himself  is  aware,  or  should  be  aware,  of  the 
danger.  Thompson  v.  California  Constr.  Co. 
148  Cal.  35,  82  Pac.  367. 

A  servant  employed  in  the  work  of  "strip- 
ping" cement  rock  from  an  overlying  layer 
of  earth  and  stone  assumes  the  risk  of  in- 
jury from  the  falling  of  a  frozen  crust  of 
earth  and  rock  from  the  top  of  the  pit, 
caused  bv  the  excavation.  Utica  Hydraulic 
Cement  Co.  v.  Whalen,  117  111.  App.  23. 
The  court  said  that  this  case  belonged  to 
that  class  wJiere  the  very  work  the  servant 
was  employed  to  do  was  constantly  pro- 
ducing changes  and  temporary  conditions 
for  the  time  being  more  or  less  hazardous 
to  those  engaged  in  the  work,  and  where 
it  would  be  practically  impossible  to  keep 
the  conditions  safe  and  prosecute  the  work. 

The  master  is  not  liable  for  injury  to  a 
workman  in  a  stone  quarry,  caused  by  the 
undermining  of  a  stone  which  falls  upon 
him,  where,  when  the  servant  goes  to  work, 
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155  Mass.  155,  31  Am.  St.  Rep.  537.  29  N. 
£.  464;  Haber  v.  Jenkins  Rubber  Co.  72 
N.  J.  L.  171,  61  Atl.  382. 

The  failure  to  prevent  or  remove  the 
icy  condition  of  the  platform  was  the  prox- 
imate cause  of  the  injury. 

Texas  &  P.  R.  Co.  v.  Carlin,  189  U.  S. 
354,  47  L.  ed.  849,  23  Sup.  Ct.  Rep.  585; 
Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  191 
U.  S.  64,  48  L.  ed.  96,  24  Sup.  Ct.  Rep. 
24;  Fitzgerald  v.  Connecticut  River  Paper 
Co.  supra;   Sweat  v.   Boston  &  A.  R.   Co. 

156  Mass.  284,  31  N.  E.  296;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Stknley,  71  Kan. 
520,  81  Pac.  176;  Heckman  v.  Mackey, 
35  Fed.  353;  Southerland  v.  Northern  P. 
R.  Co.  43  Fed.  646;  Missouri  Malleable 
Iron  Co.  V.  Dillon,  206  111.  145,  69  N.  £. 
12;  Bredeson  v.  C.  A.  Smith  Ltunber  Co. 
91  Minn.  317,  97  N.  W.  977;  Mason  &  0. 
R.  Co.  V.  Yockey,  43  C.  C.  A.  228,  103 
Fed.  265. 

No  matter  who  produces  the  defective 
condition,  whether  he  is  a  fellow  servant 
or  a  stranger, — unless  it  is  the  plaintiff 
himself, — if  it  is  one  which,  in  the  exercise 
of  reasonable  care,  the  master  should  re- 
move, it  is  his  duty  to  do  so. 

Texas  &  P.  R.  Co.  v.  Carlin,  supra; 
Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  S. 
368-386,    37    L.   ed.    772-780,    13    Sup.    Ct. 


Rep.  914;  Texas  &  P.  R.  Co.  v.  Barrett, 
166  U.  S.  617,  41  L.  ed.  1136,  17  Sup.  Ct. 
Rep.  708;  National  Steel  Co.  v.  Lowe,  62 
C.  C.  A.  229,  127  Fed.  311;  Baird  v. 
Reilly,  35  C.  C.  A.  78,  63  U.  S.  App.  157, 
92  Fed.  884;  Southerland  v.  Northern  P.  R. 
Co.  supra;  Toledo  Brewing  &  Malting  Co. 
V.  Bosch,  41  C.  C.  A.  482,  101  Fed.  530; 
Hall  v.  Missouri  P.  R.  Co.  74  Mo.  298; 
Western  Coal  &  Min.  Co.  v.  Ingraham,  17 
C.  C.  A.  71,  36  U.  S.  App.  1,  70  Fed. 
219;  Little  Rock  &  M.  R.  Co.  v.  Moseley, 
6  C.  C.  A.  225,  12  U.  S.  App.  514,  56 
Fed.  1009;  Union  P.  R.  Co.  v.  Jarvi.  3 
C.  C.  A.  433,  10  U.  S.  App.  439,  53  Fed. 
65;  Union  P.  R.  Co.  v.  Daniels  (Union 
P.  R.  Co.  V.  Snyder)  152  U.  S.  684-691, 
38  L.  ed.  597-601,  14  Sup.  Ct.  Rep.  756- 
758;  Grace  &  H.  Co.  v.  Kennedy,  40  C. 
C.  A.  69,  99  Fed.  682;  Sadowski  v.  Mich- 
igan Car  Co.  84  Mich.  100,  47  N.  W. 
598. 

Riner,  District  Judge,  delivered  tlio  opin- 
ion of  the  court: 

This  is  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
suffered  by  the  defendant  in  error  by 
reason  of  the  negligence  of  the  plaintiff  in 
error. 

Louis  Sanduski,  plaintiff  in  the  court  be- 


the  place  is  safe,  and  it  is  the  work  done 
by  the  servants  which  dislodges  the  stone. 
Welch  V.  Carlucci  Stone  Co.  215  Pa.  34, 
64  AtL  392,  7  A.  &  E.  Ann.  Cas.  299.  The 
court  said  the  injury  occurred  while  the 
servant  was  prosecuting  the  work  in  which 
he  was  engaged,  and  as  a  result  of  his  own 
labor  in  digging  the  earth  from  under  the 
stone,  and  was  one  of  the  risks  incident  to 
his  employment. 

A  quarry  man  injured  by  the  falling  of 
a  piece  of  rock  from  above  upon  a  ledge 
upon  which  he  is  working  cannot  recover 
for  resulting  injuries,  on  the  theory  that 
the  master  has  failed  to  furnish  him  a  safe 
place  in  which  to  work,  since  the  plaintiff 
and  his  fellow  workmen  are  practically  mak- 
ing the  place  in  which  they  are  to  work, 
and  at  each  succeeding  blast  the  conditions 
and  surroundings  are  changed.  Mielke  v. 
Chicago  &  N.  W.  R.  Co.  103  Wis.  1,  74 
Am.  St.  Rep.  834,  79  N.  W.  22.  The  court 
said  the  plaintiff  was  familiar  with  the 
situation  and  appreciated  the  danger. 

A  servant  hurt  by  the  fall  of  a  stone 
thrown  up  by  a  blast  while  at  work  in  a 
quarry  cannot  recover  from  the  roaster  on 
the  theory  that  the  latter  has  failed  to  fur- 
nish a  safe  place,  since  the  master  is  not 
required  to  furnish  his  servant  a  safe  place 
in  which  to  work  where  the  danger  is  tem- 
porary only,  and  when  it  arises  from  the 
hazard  and  progress  of  the  work  itself  and 
is  known  to  the  servant.  Zeigenmeyer  v. 
Goetz  Lime  &  Cement  Co.  113  Mo.  App. 
330,  88  S.  W.  139. 
19L.R.A.(N.S.) 


A  servant  engaged  in  the  work  of  cutting 
down  and  blasting  away  the  face  of  a  rocky 
cliff  assumes  the  risk  of  injury  caused  by 
the  falling  of  a  piece  of  rock  from  the  top 
of  the  cliff,  which  was  not  there  when  his 
work  began,  since  this  is  a  danger  occa- 
sioned by  the  general  management  and  pros- 
ecution of  the  work.  Di  Vito  v.  Crage,  165 
N.  Y.  378,  59  N.  E.  141,  reversing  35  App. 
Div.  155,  56  N.  Y.  Supp.  64. 

d.  Oravel  pits,  ; 

One  who  is  engaged  in  wheeling  sand  as- 
sumes the  risk  of  the  fall  of  an  overhanging 
frozen  crust  caused  by  the  excavation  of  the 
sand  below,  the  rule  as  to  the  master's  duty 
to  furnish  a  safe  place  having  no  applica- 
tion to  such  a  case.  Livingstone  v.  Sagi- 
naw Plate  Glass  Co.  146  Mich.  236,  109  N. 
W.  431.  The  court  said  that  there  was  no 
danger  whatever  in  doing  this  work,  except 
such  as  arose  during  its  progress  as  a  neces- 
sary incident  of  the  work  itself,  which  wa» 
being  performed  by  the  plaintiff  and  his. 
fellow  servants.  If  any  danger  arose,  it 
came  through  the  prosecution  of  the  work, 
and  not  through  the  condition  of  the  place- 
furnished  by  the  master  in  which  to  work. 

A  servant  employed  to  release  gravel  from 
the  slope  of  a  gravel  pit  so  as  to  cause  the- 
gravel  to  break  off  and  slide  down  assumes 
the  risk  of  injury  by  falling  gravel.  Swan- 
son  v.  Great  Northern  R.  Co.  68  Minn.  184, 
70  N.  W.  978.  The  court  said  the  place 
was  made  dangerous,  and  its  character  was 
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low  .(referred  to  hereinafter  as  the  plain- 
tiflf),  at  the  time  of  his  alleged  injuries, 
January  20,  1906,  was  in  the  employ  of  the 
Omaha  Packing  Company,  defendant  in  the 
court  below  (referred  to  hereinafter  as  the 
defendant),  in  its  packing  house,  located 
at  South  Omaha,  in  the  hog-casing  room, 
or  department,  and  had  been  so  employed 
for  about  three  years.  The  room  where 
the  plaintiff  worked  was  located  in  the 
third  story  of  the  building,  connected  with 
the  defendant's  packing  plant  and  accessi- 
ble from  the  street  by  m^ns  of  a  platform 
and  stairway.  The  platform  was  600  feet 
long,  and  between  10  and  14  feet  wide. 
There  is  some  conflict  in  the  evidence  as  to 
its  exact  width.  The  platform,  where  it 
connected  with  the  stairway  leading  up  on 
the  outside  of  the  building  to  the  door  of 
the  room  where  Sanduski  worked,  was  be- 
tween 10  and  15  feet  above  the  ground.  John 
Tnczar,  a  witness  for  the  plaintiff,  testified 
that  it  was  "maybe  10  and  maybe  12"  feet 
from  the  foot  of  the  stairs  to  the  edge  of  the 
platform.  There  was  a  railing  along  the 
outside  of  the  stairway,  but  no  railing 
on  the  platform.  It  had,  however,  two 
pieces  of  2x4  timber  spiked  to  the  edge 
of  it.  The  platform  sloped  slightly  toward 
the  building;  the  outer  edge  being  about 
3  inches  higher  than  the  inner  edge.     The 


platform  was  used,  not  only  as  a  passage- 
way for  employees  going  to  and  from  their 
work,  but  also  for  trucking  the  product 
of  the  plant,  as  one  of  the  witnesses  puts 
it,  ''from  the  beef  house  to  the  tank  room," 
located  at  different  points  along  the  plat- 
form, and  had  been  so  used  during  the 
entire  time  of  plaintiff's  employment.  The 
testimony  shows  that  in  this  trucking  proc- 
ess, if  there  was  anything  wet  in  the  product 
conveyed  by  the  trucks,  the  water  would 
drip  off  on  the  platform,  and  that  there 
usually  was  water  dripping  from  the  prod- 
uct carried  on  the  trucks.  All  of  this 
was  known  to  the  plaintiff.  He  testified 
that  he  knew  the  platform  was  used  by 
truckers  every  day,  in  cold  as  well  warm 
weather,  and  that  water  dripped  off  the 
meat  carried  on  the  trucks  onto  the  4)lat- 
form,  and  that  during  his  entire  term  of 
service  he  had  used  this  platform  and 
stairway  as  a  passageway  in  going  to  and 
from  his  work,  sometimes  during  the  day- 
time and  at  other  times  after  dark. 

As  to  the  condition  of  the  platform  on 
the  morning  when  plaintiff  went  to  work, 
the  testimony  is  not  altogether  clear. 
Tnczar,  who  went  to  work  about  the  same 
time  plaintiff  did,  testified  that  he  did 
not  see  any  ioe  on  the  platform.  Zalinski, 
another    witness,    could    not    say    whether 


continually  changing,  by  reason  of  the  work 
in  which  the  plaintiff  was  engaged.  The 
progress  of  the  work  necessarily  changed  the 
character  of  the  place  and  enhanced  the  dan- 
ger, and,  under  such  conditions,  it  had  never 
been  held  that  it  is  the  absolute  duty  of 
the  master  to  furnish  the  servant  a  safe 
place  in  which  to  work. 

The  safe-place  rule  has  no  application  in 
the  case  of  a  servant  at  work  at  the  foot 
of  a  gravel  pit,  for,  said  the  court  in  Chris- 
tienson  v.  Rio  Grande  Western  R.  Co.  27 
Utah,  132,  101  Am,  St.  Rep.  945,  74  Pac 
876,  where  one  engages  in  employment  ob- 
viously dangerous,  and  knows  the  manner 
in  which  it  is  to  be  carried  on,  is  familiar 
with  the  conditions  and  surroundinEjs,  and 
is  aware  that  his  own  work  and  that  of 
his  fellow  workmen  will  constantly  change 
its  character,  rendering  it  alternately  safe 
and  dangerous,  he  assumes  the  risks  incident 
to  the  employment. 

A  common  laborer  working  in  a  gravel 
pit  assumes  the  risk  of  injury  caused  by 
the  gravel  caving  in  upon  him,  the  safe- 
place  rule  not  applying  to  such  a  case,  in- 
asmuch as  the  plaintiff  and  his  fellow  serv- 
ants create  the  place  and  its  attendant  perils 
from  hour  to  hour  in  the  prosecution  of 
their  labors,  and  the  conditions  are  constant- 
ly shifting  by  reason  of  their  own  acts,  of 
which,  as  well  as  the  probable  consequences 
thereof,  thev  must  be  held  to  have  notice. 
Larsson  v.  McClure,  95  Wis.  533,  70  N.  W. 
«62. 

A  master  is  not  required  to  make  a  gravel 
19L.R.A.(N.S.) 


pit  safe  for  employees  from  moment  to  mo- 
ment, when  the  natural  support  of  the  bank 
is  being  constantly  removed,  and  where  the 
changing  conditions  must  be  watched  and 
provided  against  by  the  laborers  themselves. 
Montgomery  v.  Robertson,  229  111.  466,  82 
N.  E.  396. 

e.  Sewers,  trenches,  tunnelSf  etc. 

The  safe-place  rule  has  no  application 
where  the  work  and  the  place  are  coincident, 
as  where  the  servant  is  engaged  in  the  con- 
struction of  a  sewer  which  is  rendered  un- 
safe by  the  failure  properly  to  shore  up  the 
sides  of  the  trench.  Curlev  v.  Hoff,  62  N. 
J.  L.  758,  42  Atl.  731. 

A  master  is  not  bound  to  furnish  a  laborer 
who  is  enoraged  in  digging  a  trench  a  safe 
place  in  which  to  work,  since  the  latter  is 
making  his  own  place.  Collins  v.  Crimmins, 
11  Misc.  24,  31  N.  Y.  Supp.  860. 

A  servant  engaged  in  digging  a  trench  as- 
sumes the  risk  of  the  falling  of  the  sides 
upon  him,  the  safe-place  rule  having  no  ap- 
plication to  a  case  in  which  the  injury  is 
caused  by  the  work  in  which  the  workman 
is  engaged.  McKinzie  v.  Philadelphia,  8 
Pa.  Co.  Ct.  293. 

The  only  place  that  can  be  furnished  to 
men  engaged  in  excavating  a  tunnel  is  the 
place  where  the  excavation  is  going  on,  so 
that  there  can  be  no  liability  on  the  part 
of  the  master  on  the  theory  that  he  has 
failed  to  furnish  them  a  safe  place.     Ber- 
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there  was  ice  on  the  platform  in  the  morn- 
ing. Plaintiff  at  first  said  there  was  ice 
on  the  platform,  but  subsequently  said  he 
did  not  notice  whether  the  platform  was 
frozen  or  not  in  the  morning.  Plaintiff 
testified  that  on  the  day  of  his  injury  he 
went  to  work  in  the  morning  about  6:45, 
and  quit  work  at  about  6:30  in  the  evening; 
that  it  was  dark  both  when  he  went  to 
work  in  the  morning  and  when  he  quit 
in  the  evening;  that  he  descended  the 
stairs  on  the  outside  of  the  building  leading 
from  the  third  story  down  to  the  platform; 
that  he  took  a  few  steps  after  reaching  the 
platform,  when  he  slipped,  and  that  was 
all  he  knew.  He  testified,  also,  that  the 
night  was  foggy.  He  could  not  say  whether 
there  was  ice  on  the  platform,  but  stated 
that  he  felt  "under  his  feet  it  was  kind  of 
slippery,  but  not  long,  and  slipped,  and 
that  is  all  he  knew."  The  record  does  not 
disclose  who  foimd  him  when  he  was  picked 
up,  or  the  condition  in  which  he  Was  found. 
Both  Tnczar  and  Zalinski  testified  that  there 
was  ice  in  ridges  on  that  part  of  the  plat- 
form where  they  trucked  beef,  and,  when 
asked  how  high  these  ridges  were,  said  they 
were  small.  Tnczar  further  testified  that 
the  iee  came  there  from  the  water  dripping 
fr<Nn  the  product  carried  on  the  trucks 
and  that  the  ridges  were  made  by  the 
trucks. 


I  The  theory  upon  which  the  plaintiff 
sought  to  recover  in  this  case  was  that 
the  defendant  was  negligent,  in  that  it 
had  failed  to  use  reasonable  care  to  pro- 
vide him  with  a  reasonably  safe  place  in 
which  to  work;  and  it  is  contended  by 
counsel  in  their  brief  that  this  duty  of 
the  master  extends  to  a  reasonably  safe 
mode  of  entrance  to  and  exit  from  the 
place  where  the  servant  was  employed.  Con- 
ceding, for  the  purposes  of  this  case,  that 
the  rule  in  regard  to  the  master's  duty  to 
his  servant  is  as  broad  as  contended  for  by 
counsel,  yet  we  think  there  can  be  no  re- 
covery upon  the  facts  as  they  are  presented 
by  this  record.  Both  the  platform  and 
stairway  were  open  and  exposed.  No  one 
knew  better  than  the  plaintiff  the  manner 
in  which  the  business  was  carried  on  there. 
He  knew  that  this  platform  was  used  daily 
by  men  trucking  the  product  of  the  plant 
from  the  beef  house  to  the  tank  room,  and 
that  the  drippings  fell  from  the  trucks  upon 
the  platform.  He  had  been  coming  and 
going  back  and  forth  to  his  work  almost 
daily  over  this  platform  for  about  three 
years,  as  had  the  other  workmen,  and  that 
it  was,  as  one  of  the  witnesses  described 
it,  "one  of  the  most  traveled  ways  in  the 
establishment." 

It  is  not  contended  that  there  was  any 
defect  in  the  platform  itself,  but  it  is  sought 


tolami  ▼.  United  Engineering  &  Contracting 
Co.  120  App,  Div.  192,  106  N.  Y.  Supp.  90. 

A  master  is  not  liable  for  the  death  of  a 
servant  caused  by  the  caving  in  of  a  trench 
in  which  he  is  digging,  on  the  theory  that 
the  master  has  not  furnished  the  servant 
a  safe  place  in  which  to  work.  Durst  v. 
Carnegie  Steel  Co.  173  Pa.  166,  33  Atl.  1102. 
The  court  said  that  the  place  as  it  stood 
when  the  work  commenced  was  perfectly 
safe.  The  danger  could  arise  only  as  the 
work  progressed  and  because  of  the  work 
done.  In  such  a  case  the  court  did  not 
think  it  was  the  duty  of  the  employer  to 
stand  by  during  the  progress  of  the  work 
to  see  when  a  danger  arose.  It  was  suffi- 
cient if  he  provided  against  such  dangers 
as  they  might  possibly  or  probably  arise, 
and  gave  the  workmen  the  means  of  pro- 
tecting themselves.  They  should  look  out 
for  such  dangers,  and  use  the  means  pro- 
vided. 

A  master  who  has  provided  necessary 
sheathing  is  not  liable  for  the  death  of  a 
workman  who  is  killed  by  the  caving  in 
of  a  trench  during  the  progress  of  the  work. 
Rocco  V.  F.  A.  Gillespie  Co.  73  N.  J.  L. 
691,  64  Atl.  117.  The  court  said  that  the 
work  itself  involved  the  place  of  working. 
The  duty  of  the  work  of  excavation  made 
the  place  of  working.  The  workman  was 
creating  his  own  place  to  work  in,  and  was 
constantly  changing  it  and  making  it  more 
and  more  dangerous  as  the  work  progressed. 
He  could  know  as  well  as  the  master,  and 
19L.R.A.(N.S.) 


even  better  than  he,  the  danger  of  the  place. 
It  was  under  his  constant  observation.  The 
dangers  were  of  his  own  creation,  clearly 
incident  to  the  work.  That  such  dangers 
would  arise  was  known  to  both  the  master 
and  the  servant,  and  the  master,  with  this 
knowledge  that  such  danger  would  thus 
arise  during  the  progress  of  the  work,  pro- 
vided for  use  of  his  servant,  when  he  found 
its  use  necessary,  the  sheathing  with  which 
the  servant  could  protect  himself,  and,  with 
proper  care  for  his  own  safety,  would  pro- 
tect himself.  This  was  the  whole  duty  of 
the  master  in  such  a  case. 

One  employed  as  a  miner  in  drilling  a 
tunnel  does  not  assume  the  risk  of  the  fail- 
ure of  the  master  to  take  such  reasonable 
precautions  as  are  requisite  to  prevent  the 
caving  and  falling  of  the  roof  of  that  part 
of  the  tunnel  already  completed.  He  as- 
sumes the  risks  incident  to  the  work  in 
front  of  him,  and  not  the  risks  of  defend- 
ant's failure  properly  to  care  for  that  part 
of  the  tunnel  or  place  behind  him,  which 
he  has  completed,  and  turned  over  to  the 
care  and  control  of  the  master.  Kelley  v. 
Fourth  of  July  Min.  Co.  16  Mont.  484.  41 
Pac.  273. 

The  decision  in  Citbone  v.  OHoubkb  En- 
oiNKEBmo  CoNSTR.  Co.  was  approved  in  Ber- 
tolami  V.  United  Engineering  &  Contracting 
Co.  supra,  in  which  it  was  held  that  the 
safe-place  rule  did  not  apply  where  the  in- 
jured servant  was  engaged  in  shoring  up 
the    roof   of   a    tunnel   and   removing   iron 
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to  charge  the  defendant  with  liability  upon 
the  sole  ground  that  drippings  from  the 
product  carried  on  the  trucks  on  that  par- 
ticular day  were  permitted  to  freeze  upon 
the  platform,  thus  making  it  slippery.  The 
plaintiff  must  have  known  the  weather  con- 
ditions before  reaching  the  platform,  be- 
cause he  had  descended  the  stairway,  which 
was  open  and  exposed,  from  the  third  story 
of  the  building,  down  to  the  platform,  and, 
if  the  weather  was  cold  enough  to  form 
ice,  he  must  have  known  that  he  would 
necessarily  find  that  portion  of  the  plat- 
form over  which  the  trucking  was  done  to 
some  degree  in  a  slippery  condition,  and 
that  it  devolved  upon  him  to  use  more  care 
than  at  other  times  when  the  weather  con- 
ditions  were   more   favorable. 

The  mere  fact  that  an  accident  happened 
does  not  of  itself  create  a  presumption  of 
negligence  on  the  part  of  the  defendant. 
Where  negligence  is  charged  as  a  basis  of  re- 
covery, the  burden  is  upon  the  plaintiff  to 
show  that,  by  some  act  or  omission,  the  de- 
fendant has  violated  some  duty  which  he 
owed  to  the  plaintiff  and  which  caused  the 
injury  complained  of.  The  rule  is  stated  by 
this  court  in  Northern  P.  R.  Co.  v.  Dixon, 
71  C.  C.  A.  555,  139  Fed.  737,  as  follows: 
''The  mere  happening  of  an  accident  which 
injures  a  servant  fails  to  indicate  whether 
it  resulted  from  one  of  the  causes  the  risk 


i  of  which  18  the  ser\'ant's,  or  from  one  of 
those  the  risk  of  which  is  the  master's ;  and, 
for  this  reason,  it  raises  no  presumption 
that  it  was  caused  by  the  negligence  of  the 
latter.  In  such  cases  the  burden  of  proof 
is  always  upon  him  who  avers  that  the 
negligence  of  the  master  caused  the  acci- 
dent to  establish  that  fact,  and  a  naked 
finding,  as  in  this  case,  that  the  accident 
occurred  and  that  the  servant  was  guilty 
of  no  negligence  which  contributed  to  cause 
his  injury,  is  insufficient  to  sustain  this 
burden,  for  there  are  many  other  causes 
than  the  negligence  of  the  master  and  that 
of  the  servant,  such  as  the  negligence  of 
fellow  servants  and  latent  and  undiscov- 
erable  defects  in  place  or  machinery,  which 
may  have  produced  it."  Chicago  &  N.  W. 
R.  Co.  V.  O'Brien,  67  C.  C.  A.  421,  132  Fed. 
593,  and  cases  there  cited. 

Neither  is  the  rule  which  makes  it  the 
positive  duty  of  the  master  to  provide  the 
servant  a  reasonably  safe  place  in  which 
to  work,  even  if  it  extends  to  providing 
a  safe  mode  of  entrance  to  and  exit  from 
the  place  where  the  workmen  are  employed, 
applicable  to  a  case  where  the  place  he- 
comes  dangerous  in  the  progress  of  the  work, 
either  necessarily  or  from  the  manner  in 
which  the  work  is  done.  In  this  case,  if 
this  platform  became  dangerous  during  the 
day,    it   was   by    reason    of   this   trucking 


columns,  which  were  moved  afterward  as 
the  work  progressed,  and  were  replaced  by 
timbers,  and  a  portion  of  the  roof  fell  while 
he  was  at  work  and  killed  him. 

In  Litchfield  v.  Buffalo,  R.  &  P.  R.  Co. 
73  App.  Div.  1,  76  N.  Y.  Supp.  80,  it  was 
held  that  a  trench,  so  far  as  the  excavating 
gang  is  concerned,  is  not  a  place  furnished 
by  the  master,  but  is  made  by  them,  and 
is  a  detail  of  their  general  work;  and  that 
therefore  the  rule  as  to  safe  place  does  not 
apply;  and  the  fact  that  a  member  of  an 
excavating  gang  finished  his  work  and  re- 
mained over  to  assist  masons  who  were  sent 
into  the  trench,  and,  while  so  at  work,  was 
injured  by  a  cave-in,  was  also  held  to  be  im- 
material. 

But  a  servant  who  is  ignorant  of  the  in- 
creased hazard  of  making  an  excavation 
deeper  than  usual,  and  is  ordered  to  dig  in 
the  trench,  the  master  not  having  taken 
sufficient  precaution  to  prevent  the  sides 
from  falling,  does  not,  by  obeying,  assume 
the  risk  of  a  cave  in,  since  an  employee 
assumes  such  risks  as  are  incident  to  his 
employment,  and  do  not  arise  or  ensue  from 
negligence  of  his  employer.  Norfolk  &  W. 
R.  Co.  V.  Ward,  90  Va.  687,  24  L.R.A.  717, 
44  Am.  St.  Rep.  945,  19  S.  E.  849. 

Although  a  workman  assumes  the  risk  of 
such  transitory  changes  as  are  incident  to 
and  ordinarily  may  be  expected  to  occur  in 
the  prosecution  of  the  work  in  which  he  is 
engaged,  whether  arising  from  th^  operation 
of  natural  causes  or  otherwise,  a  servant 
19L.R.A.(N.S.) 


engaged  in  the  work  of  digging  a  trench 
cannot  be  said,  as  a  matter  of  law,  to  have 
assumed  the  risk  of  injury  caused  by  the 
falling  of  an  overhanging  top  crust  due  to 
a  crack  in  the  earth,  when  there  is  nothing 
to  show  whether  such  cracks  are  liable  to 
occur  in  digging,  and,  if  so.  how  frequently, 
and  whether  the  servant  should  have  antic- 
ipated the  crack  which  occurred.  McCoy 
V.  Westborough,  172  Mass.  604,  52  N.  E* 
1064. 

f.  Unexpected  explosions. 

The  risk  of  injury  from  the  unexpected 
explosions  in  the  course  of  excavation  work 
is  assumed  by  the  servant. 

A  helper  on  an  air-drilling  machine  as- 
sumes the  risk  of  striking  a  "missed  hole'' 
containing  an  unexploded  charge  of  powder. 
Browne  v.  King,  40  C.  C.  A.  545,  100  Fed. 
561.  The  court  said  that  the  measure  of 
the  master's  duty  to  his  servant  while  en- 
gaged in  a  work  which  necessarily  involves 
a  constant  change  of  the  place  itself  in 
which  the  servant  is  set  to  work  is:  "(1) 
To  exercise  reasonable  care  to  nave  the  place 
in  which  the  servant  is  to  work  safe  when 
he  is  set  to  work,  having  regard  for  the 
nature  and  character  of  the  work  which  is 
to  be  done;  (2)  to  furnish  reasonably  safe 
machinery,  tools,  and  appliances  with  which 
to  do  the  work,  having  regard  to  the  nature 
and  character  of  the  work,  and  to  exercise 
reasonable  care  to  keep  them  so  b}-  making 
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carried  on  in  the  progress  of  the  work,  either 
necessarily  or  from  the  manner  in  which  the 
work  was  done  by  other  employees,  fellow 
servants  of  the  plaintiff,  engaged  in  the 
same  general  business;  and,  if  the  platform 
became  dangerous  through  their  negligence, 
that  was  one  of  the  risks  which  the  plain- 
tiff assumed  when  he  entered  the  defend- 
ant's employment.  In  Deye  v.  Lodge  & 
S.  Mach.  Tool  Co.  70  C.  C.  A.  64,  137  Fed. 
480,  the  court  said:  "Unless  the  business 
be  of  such  a  complex  and  dangerous  charac- 
ter as  to  require  that  it  shall  be  conducted 
upon  a  system  or  scheme,  in  order  to  se- 
cure the  orderly  conduct  of  the  business 
and  the*  safety  of  those  engaged  in  it,  the 
master's  obligation  to  supply  a  safe  place 
for  his  work  to  be  done,  and  to  keep  it 
safe,  does  not  impose  the  duty  of  always 
keeping  it  in  a  safe  condition  so  far  as 
its  safety  depends  upon  the  proper  per- 
formance of  the  very  work  which  his  serv- 
ants have  there  undertaken  to  do.  If  a 
negligent  manner  of  doing  the  work  makes 
the  place  less  safe,  that  is  one  of  the  risks 
which  all  engaged  in  the  work  have  as- 
sumed as  a  risk  of  the  occupation."  Amer- 
ican Bridge  Co.  v.  Seeds,  11  L.R.A.(N.S.) 
1041,  75  C.  C.  A.  407,  144  Fed.  605;  Min- 
neapolis V.  Lundin,  7  C.  C.  A.  344,  19  U.  S. 
App.  245,  68  Fed.  525. 
In  any  aspect,  therefore,  in  which  the  case 


may  be  viewed,  on  the  facts  disclosed  by 
this  record,  we  think  the  plaintiff  was  not 
entitled  to  recover. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, with  directions  to  grant  a  new 
trial. 
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WESTINGHOUSE,    CHURCH,    KERR,    & 
COMPANY,  Plff.  in  Err., 

v. 
DANIEL    CALLAGHAN. 

(83  C.  C.  A.  669,  155  Fed.    397.) 

Master  ^  fellow  servant  ^  negligence  — ^ 
assumption  off  risk. 

1.  One  who  enters  the  employment  of  an- 
other thereby  assumes  the  riskof  the  negli- 
gence of  his  fellow  servants  in  the  perform- 
ance of  all  acts  which  they  do  while  they 
are  not  discharging  a  positive  duty  of  the 
master. 

Same  — change  of  circumstances. 

2.  The  duty  of  caring  for  the  safety  of 
a  place  or  of  appliances  in  cases  in  which 
the  work  which  the  servants  are  employed 
to  do  necessarily  changes  the  character  of 
the  place  or  of  the  appliances  as  to  safety 

Headnotes  by  Sanbobn,  Circuit  Judge. 


necessary  inspections,  repairs,  and  the  like; 
and  (3)  to  exercise  reasonable  care  to  em- 
ploy competent  and  fit  persons  to  discharge 
the  several  duties  they  are  required  to  per- 
form, both  with  reference  to  the  machinery 
and  appliances,  as  well  as  other  work  to 
be  done." 

A  servant  working  in  a  tunnel  assumes 
the  risk  of  injury  caused  by  the  explosion 
of  a  ^'missed  hole"  or  unexploded  char^ 
left  by  another  shift  of  men  working  in 
the  same  place.  Shaw  v.  New  Year  Gold 
Mines  Co.  31  Mont.  138,  77  Pac.  615.  The 
court  said  that  the  safe- place  rule  could 
have  no  application  to  a  case  in  which  the 
plaintiff  and  his  fellow  servants  were  cre- 
ating the  place  of  work,  when  it  was  con- 
stantly being  changed  in  character  by  the 
labor  of  the  men  working  upon  it,  when  it 
became  dangerous  only  by  the  carelessness 
or  negligence  of  the  workmen  or  by  the 
negligent  manner  in  which  they  used  the 
tools  or  materials  furnished  for  their  work, 
when  the  dangers  which  arose  were  very 
short-lived,  or  when  by  the  negligence  of 
the  workmen,  the  place  was  rendered  unsafe 
without  the  master's  fault  or  knowledge. 

One  engaged  in  sinking  a  shaft  in  a  mine 
assumes  the  risk  of  injury  by  the  explosion 
of  an  unexploded  charge  in  a  "missed  hole." 
Anderson  v.  Daly  Min.  Co.  16  Utah,  28,  50 
Pac.  815.  The  court  said  that,  where  the 
nature  of  the  business  was  extremely  dan- 
gerous, and  conditions  were  necessarily  con- 
tinually changing  by  reason  of  placing  and 
19L.R.A.(N.S.) 


setting  of  blasts  whereby  dangerous  condi- 
tions arose  continually  through  the  acts  of 
the  servant  without  the  knowledge  of  the 
master,  the  employer  could  not  be  held  re- 
sponsible therefor  without  his  fault;  but 
such  temporary  dangerous  conditions  arose 
I  from  the  nature  of  the  employment,  and 
;  were  among  the  natural  and  ordinary  risks 
and  hazards  attending  the  employment,  for 


which  the  master  was  not  liable. 

A  master  is  not  required  to  furnish  a 
servant  a  safe  place  in  which  to  work  where 
the  danger  is  temporary,  and  when  it  arises 
from  the  hazard  and  the  progress  of  the 
work  itself  and  is  knovt'n  to  the  servant, 
such  as  the  danger  of  unexploded  shots  left 
by  workmen  during  the  progress  of  driving 
a  tunnel  in  a  mine.  Davis  v.  Trade  Dollar 
Consol.  Min.  Co.  54  C.  C.  A.  636,  117  Fed. 
122. 

It  is  not  a  breach  of  duty  on  the  part 
of  the  master's  foreman  during  the  con- 
struction of  a  sewer  to  send  a  servant  to 
reload  holes  that  have  been  drilled  for  dy- 
namite without  cautioning  him  that  there 
is  unexploded  dynamite  in  one  of  them. 
Minneapolis  v.  Lundin,  7  C.  C.  A.  344,  19 
U.  S.  App.  245,  58  Fed.  525.  The  court  said 
that  the  duty  of  the  master  to  furnish  a 
safe  place  for  the  performance  of  work  does 
not  require  him  to  keep  that  place  safe 
under  the  constantly  changing  conditions 
which  the  performance  of  such  work  as  the 
construction  of  a  sewer  necessitates.  In  this 
case  the  city  furnished  a  street  in  which 
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»a8  the  work  progresses  is  the  dutv  of  the 
fellow   servants   to   whom    the  work   is   in- 
trusted; and  it  is  not  the  duty  of  the  mas- 
ter. 
Same  ~  grades  of  service. 

3.  All  who  enter  the  employment  of  a 
common  master  to  accomplish  a  common 
undertaking  are  prima  facie  servants,  al- 
though their  grades  of  service  are  different; 
and  some  direct  and  supervise  the  men  sub- 
ject to  their  command  and  their  work,  while 
others  perform  the  labor. 

Same  — risk  In  direction  off  men. 

4.  The  servant  assumes  the  risk  of  the 
negligence  of  his  superior  fellow  servant  in 
the  direction  of  the  men  and  the  work  to 
the  same  extent  that  he  assumes  the  risk  of 
the  negligence  of  the  fellow  laborer  by  his 
side  who  is  engaged  in  performing  the  work. 
Same  —  departments. 

5.  The  homogeneous  business  of  a  master 
cannot  be  divided  into  distinct  and  separate 
departments  under  the  rule  in  Baltimore  k 
O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  383, 
37  L.  ed.  772,  779,  13  Sup.  Ct.  Rep.  914, 
by  the  testimony  to  that  effect  of  his  serv- 
ants; and  such  testimony  is  incompetent  for 
this  purpose.  The  nature  of  the  business 
alone  can  separate  it  into  departments. 
Same  —  negligence  of  foreman. 

6.  The  plaintiff  and  D.  were  employed  by 
the  defendant  in  dismantling  heavy  ma- 
chinery in  the  World's  Fair  buildings.  D. 
was  foreman  under  a  superintendent  who 
was  under  a  manager  there.    The  day  before 


the  accident  a  heavy  wooden  frame  25  feet 
high  had  been  erected  and  temporarily  fast- 
ened in  place  with  guy  ropes  under  the  di- 
rection of  D.,  to  be  used  to  lift  and  move  the 
heavy  parts  of  an  engine.  On  the  day  of 
the  accident  the  plaintiff  ana  four  other  men 
were  working  under  D.  to  permanently  se- 
cure this  frame  in  place.  D.  directed  the 
plaintiff  to  go  upon  the  frame,  and,  after 
he  had  climbed  there  for  the  purpose  of  moy- 
ing  one  of  the  ropes  which  held  this  frame 
in  place  so  that  they  could  use  it  at  another 
place  as  a  permanent  guy  rope,  D.  untied 
it  below,  and  the  frame  fell  and  injured  the 
plaintiff.  Held,  D.  was  not  a  vice  princi- 
pal, but  he  was  a  fellow  servant  of  the 
plaintiff;  and  the  defendant  was  not  liable 
for  his  negligence. 

(July  10,  1907.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Mis- 
souri to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  personal  injuries  for  which  the  defend- 
ant was  alleged  to  be  responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Hook,  Circuit 
Judges,  and  Philips,  District  Judge. 

Mr.  Percy  Werner,  for  plaintiff  in  er- 
ror: 

The  act  of  Douglas  in  untying  the  rope 
was  the  act  of  a  fellow  servant  of  plaintiff. 


it  was  safe  to  construct  a  sewer.  The  com- 
parative safety  of  the  place  where  each  man 
worked  was  necessarily  constantly  varied  by 
the  progress  of  the  work,  and  the  duty  of 
the  master  did  not  extend  to  keeping  every 
place  where  each  workman  labored  safe  at 
each  moment  of  the  progress  of  the  work. 
It  was  the  duty  of  each  workman  to  use 
reasonable  care  so  to  render  his  service  that 
the  place  in  which  he  and  his  fellow  serv- 
ants were  required  to  labor  should  continue 
to  be  reasonably  safe.  If  the  place  origi- 
nally furnished  by  the  city  became  unsafe  in 
the  progress  of  the  work  it  was  rendered 
so,  not  by  any  negligence  of  the  city  or  its 
superintendent  in  furnishing  it,  but  by  the 
acts  or  negligence  of  the  foreman  and  his 
workmen  in  discharging  the  duties  imposed 
upon  them  by  their  common  employment, 
and  for  these  acts  and  this  negligence  the 
city  was  not  responsible. 

One  who  is  working  in  a  mine,  and  who 
is  injured  while  drilling  in  a  hole  in  which 
a  charge  has  failed  to  explode,  cannot  re- 
cover on  the  theory  that  the  master  has 
failed  to  provide  a  safe  place,  since  the  rule 
does  not  apply  where  the  place  is  necessarily 
dangerous  and  necessarily  changes  from  time 
to  time  as  the  work  progresses.  Poorman 
Silver  Mines  v.  Devling,  34  Colo.  37,  81  Pac. 
252. 

The  master  is  not  liable  for  the  act  of 
a  foreman  in  a  cement  quarry  in  putting  a 
servant  to  work  too  near  an  unexploded 
charge  of  powder  in  a  hole  drilled  for  blast- 
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ing,  since  this  is  a  manner  of  conducting 
the  work  for  which  servants  are  responsible. 
Cullen  V.  Norton,  126  N.  Y.  1,  26  N.  E.  905. 
The  court  said:  "It  can't  be  that,  every 
time  a  blast  was  exploded  and  the  men  came 
back,  the  manner  of  their  distribution  for 
work  was  a  duty  of  the  master,  and  that 
the  order  of  a  foreman,  mistakenly  or  neg- 
ligently given,  must  be  regarded  as  the  order 
of  the  master  in  filling  a  duty  to  furnish 
a  safe  place  to  work  in.  It  is,  as  it  seems 
to  me,  a  detail  of  the  working  or  manage- 
ment of  the  business,  the  risks  attending 
which  have  been  assumed  by  the  party  tak- 
ing employment." 

An  employee  engaged  in  drilling  in  a  pit 
that  is  being  excavated  assumes  the  risk  of 
injury  or  death  arising  from  the  explosion 
of  dynamite  caused  in  some  manner  by  the 
drilling,  where  the  existence  of  the  danger 
could  not  by  the  exercise  of  any  ordinary 
care  be  ascertained  or  apprehended.  Man- 
cuso  V.  Cataract  Constr.  Co.  87  Hun,  519, 
34  N.  Y.  Supp.  273. 

IV,  Repair  t&orfo. 

In  Malonet  v.  Flobenoe  &  C.  C.  R.  Co. 
the  exception  to  the  safe-place  rule  as 
applied  to  changing  conditions  of  the 
working  place  is  discussed,  as  it  is,  also,  in 
Florence  &  C.  C.  R.  Co.  v.  Whipps,  70 
C.  C.  A.  443,  138  Fed.  13,  referred  to  in 
the  opinion,  and  which  grew  out  of  the  same 
accident.    These  cases,  however,  more  prop- 
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The  Miami,  87  Fed.  757,  36  C.  C.  A.  281, 
93  Fed.  218;  Reed  v.  Stockmeyer,  20  C.  C.  A. 
381,  34  U.  S.  App.  727,  74  Fed.  186;  North- 
ern P.  R.  Co.  V.  Peterson,  162  U.  S.  346,  40 
L.  ed.  994,  16  Sup.  Ct.  Rep.  843;  Northern 
P.  R.  Co.  V.  Charless,  162  U.  S.  359,  40  L. 
ed.  999,  16  Sup.  Ct.  Rep.  848;  Alaska  Tread- 
well  Gold  Min.  Co.  v.  Whelan,  168  U.  S.  86, 
42  L.  ed.  390,  18  Sup.  Ct.  Rep.  40;  Yajrer  v. 
Atlantic,  M.  &  0.  R.  Co.  88  Fed.  773;  Weeks 
V.  Scharer,  49  C.  C.  A.  372,  111  Fed.  330; 
Baltimore  &  O.  R.  Co.  v.  Brown,  76  C.'C.  A. 
482,  146  Fed.  24;  Maxfield  v.  Graveson,  65 
C.  C.  A.  596,  131  Fed.  843;  Martin  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  166  U.  S.  399,  41  L. 
ed.  1051,  17  Sup.  Ct.  Rep.  603. 

Mr.  James  J.  O'BonOhoe  for  defendant 
in  error. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Westinghouse,  Church,  Kerr,  &  Company, 
a  corporation,  was  engaged  in  dismantling 
heavy  machinery  in  the  World's  Fair  build- 
ings in  St.  Louis.  Caldwell  was  its  manager 
and  Oldham  its  superintendent  there.  Ac- 
cording to  the  most  favorable  evidence  in  the 
record  for  the  plaintiff  below,  Callaghan,  he 
had  worked  for  this  corporation  during  the 
Fair,  had  left  his  employment  for  some  time, 
and  about  the  Ist  of  December,  1904,  he  re- 
turned and  applied  to  Caldwell  for  his  old 


job.  Caldwell  referred  him  to  Oldham,  the 
superintendent  who  employed  him.  He  then 
labored  there  three  weeks  with  a  gang  of 
men  in  the  power  house  taking  down  props, 
and  Douglas  worked  in  the  machinery  hall 
with  another  gang.  Douglas  was  the  fore- 
man, and  ordered  the  work  to  start  promptly 
and  gave  the  plaintiff  his  orders.  On  De- 
cember 24,  1904,  Oldham  asked  the  plaintiff 
if  he  would  work  upon  Christmas  Day,  and 
offered  him  time  and  a  half.  He  accepted 
the  offer,  and  reported  to  Oldham  that  he 
was  ready  to  work.  Douglas,  on  the  night 
before  Christmas,  ordered  him  to  work  and 
to  be  out  early.  On  Christmas  Day  Calla- 
ghan, Douglas,  Stanley,  Dorig,  and  two  oth- 
er men  who  had  agreed  to  work  on  that  day 
appeared  and  Douglas  ordered  them  to  put 
permanent  guy  ropes  on  a  heavy  wooden 
frame  which  had  been  erected  the  day  before 
under  his  direction  for  the  purpose  of  lift- 
ing and  removing  the  heavy  materials  of 
which  the  engines  were  composed.  This 
frame  consisted  of  four  upright  pieces  of 
timber  8x8,  25  feet  long.  Upon  the  east 
and  west  sides  heavy  timbers  14  feet  long 
had  been  mortised  into  the  uprights,  and 
there  were  timbers  lying  across  these  from 
north  to  south.  This  frame  was  temporarily 
held  in  position  by  guy  ropes.  In  order  to 
substitute  permanent  guy  lines  for  the  tem- 
porary ones,  Douglas,  who  was  a  rigger  and 


erly  fall  within  the  exception  to  the  safe- 
place  rule  which  applies  to  cases  in  which 
the  servant  is  employed  to  make  a  danger- 
ous place  safe.  The  same  may  be  said  of 
Kletschka  v.  Minneapolis  &  St.  L.  R.  Co. 
80  Minn.  238,  83  N.  W.  133,  in  which  it  was 
held  that  a  trackman  assisting  in  repairing 
a  washout  on  a  railroad  assumed  the  risk 
of  injury  from  falling  earth  from  the  bank 
at  the  side  of  the  culvert  at  which  he  was 
working,  since  he  must  have  known  that 
as  the  work  of  restoration  progressed  the 
condition  of  the  banks  and  the  place  where 
he  was  working  would  constantly  change, 
and  that  the  fact  that  he  was  temporarily 
absent  from  the  work  and  was  told  to  hurry 
on  his  return  could  not  relieve  him  from 
the  duty  of  using  his  senses  to  note  changes 
in  the  work  which  were  perfectly  patent. 

F.  Completed  working  place. 

» 

a.  In  general. 

The  exception  to  the  safe-place  ruie  made 
in  cases  in  which  the  conditions  of  the  work- 
ing place  are  changing  does  not  noces^^arily 
apply  only  to  an  uncompleted  working  place. 
In  Fortin  v.  Manville  Co.  128  Fed.  642,  it  was 
held  that  a  servant  engaged  in  carrying 
piles  of  cotton  on  trucks  from  one  place  in 
a  cotton  house  to  another  assumed  the  risk 
of  a  platform,  safe  in  itself,  being  rendered 
dangerous  during  the  progress  of  the  work 
bv  the  throwing  of  piles  of  cotton  upon  it. 
r9L.R.A.(N.S.) 


It  is  not  a  violation  of  the  master's  duty 
to  furnish  a  safe  place  to  allow  coal  dust 
to  settle  on  the  floor  of  a  building  in  which 
the  plaintiff  works,  and  in  a  trench  and  pit 
therein,  which  explodes  and  injures  the 
plaintiff,  if  the  place  furnished  by  the  mas- 
ter to  the  servant  in  which  to  work  is  safe 
as  it  stands  when  the  work  begins,  and  the 
danger  can  arise  only  as  the  work  procuresses 
and  is  caused  by  the  work  done;  since  it 
is  not  the  duty  of  the  employer  to  stand  by 
during  the  progress  of  the  work  to  see  when 
the  danger  arises,  it  being  sufficient  if  he 
provides  against  such  dangers  as  may  pos- 
sibly arise,  and  gives  the  workmen  the 
means  of  protecting  themselves.  United 
States  Cement  Co.  v.  Koch  (Ind.  App.)  85 
N.  E.  490. 

In  Moy  V.  Ocean  S.  S.  Co.  12  Misc.  375, 
33  N.  Y.  Supp.  563,  in  holding  that  the 
master  was  not  liable  for  the  killing  of  a 
servant  who,  while  at  work  in  one  of  the 
lower  holes  of  a  steamship,  was  struck  in 
passing  under  a  hatchway  by  a  barrel  which 
fell  from  a  sling  while  being  lowered  into 
the  hold,  the  court  said  that  there  could 
be  no  claim  that  the  servant  did  not  have 
a  reasonably  safe  place  in  which  to  work, 
for  that  meant  a  place  in  which  the  per- 
manent constructions  had  been  made  with 
reasonable  safety. 

A  longshoreman  who  is  injured  by  the 
falling  of  a  box  leaned  against  the  side  of 
a  gangway  cannot  recover  damages  therefor 
in  a  common-law  action,  since  the  place  is 
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sound  and  inspect  them  so  that  they  would 
be  reasonably  safe,  to  drill  holes  in  their 
faces,  charge  them  with  powder,  and  fire  it 
at  the  proper  times  to  bring  down  the  coal. 
This  court  held  that  the  foreman  was  not 
a  vice  principal,  but  a  fellow  servant  of  the 
workmen.  In  Minneapolis  v.  Lundin,  7  C. 
C.  A.  344,  19  U.  S.  App.  245,  58  Fed.  525, 
the  city  engineer  was  the  general  superin- 
tendent of  all  the  work  of  the  city.  He  ap- 
pointed a  superintendent  of  sewer  construc- 
tion. The  latter  employed  a  foreman  who 
superintended  and  directed  the  work  of  a 
crew  of  about  50  men.  This  foreman  was 
empowered  to  hire  and  discharge  men,  and 
to  direct  them  wh^n,  where,  and  how  to 
work.  He  ordered  one  of  his  gang  to  reload 
a  hole  which  had  been  drilled  in  a  rock,  and 
had  been  filled  with  dynamite  which  had 
failed  to  explode,  but  he  did  not  inform  the 
workman  that  dynamite  remained  in  the 
hole.  The  workman,  in  ignorance  of  the 
presence  of  the  dynamite,  proceeded  to  drill 
out  the  hole,  the  dynamite  exploded,  and  he 
was  injured ;  but  the  foreman  was  held  to  be 
his  fellow  servant.  To  the  same  effect  are 
Kansas  &  A.  Valley  R.  Co.  v.  Waters,  16 
C.  C.  A.  609,  36  U.  S.  App.  31,  70  Fed.  28, 
and  The  Miami  (D.  C.)  87  Fed.  757. 

The  principles  and  authorities  to  which 
reference  has  been  made  leave  no  alternative 
in  the  case  in  hand. .  The  plaintiff  and  Doug- 
las were  engaged  in  the  same  work,  the  work 
of  dismantling  heavy  machinery,  and  at  the 


moment  of  the  accident  in  securing  in  place 
for  this  purpose  a  frame  which  had  just 
been  erected  and  which  was  held  in  place  by 
temporary  guy  ropes,  a  work  which  neces- 
sarily continually  changed  the  character  of 
the  place  where,  and  the  appliances  with 
which,  they  were  working,  as  to  safety.  It 
was  the  duty  of  these  servants,  of  Douglas 
and  Callaghan,  and  not  the  duty  of  the  mas- 
ter, to  care  for  the  safety  of  this  place  in 
so  far  as  that  safety  was  conditioned  by  the 
frame  which  they  were  securing  in  place 
and  their  manipulation  of  it.  Douglas  was 
not  a  vice  principal  of  the  master,  because 
he  was  neither  a  general  manager  nor  a 
superintendent  of  the  entire  undertaking  or 
of  any  distinct  department  of  a  vast  and 
diversified  business.  He  was  not  a  vice  prin- 
cipal because  the  performance  of  the  specific 
act  which  caused  the  injury  was  not  a  part 
of  the  positive  duty  of  the  master,  but  one 
of  the  duties  of  the  servant.  In  the  per- 
formance of  these  acts,  a  fellow  servant  of 
relation  to  this  frame,  the  evidence  is  con- 
clusive that  he  was  discharging  no  positive 
duty  of  his  master,  but  the  ordinary  duty  of 
a  servant.  He  was,  therefore,  in  the  per- 
formance of  these  acts,  a  fellow  servant  of 
the  plaintiff,  and  the  defendant  was  not 
liable. 

The  judgment  below  must  accordingly  be 
reversed,  and  the  case  must  be  remanded  to 
the  Circuit  Court,  with  directions  to  grant 
a  new  trial;  and  it  is  so  ordered. 


close  to  the  track  by  a  snowplow,  since  the 
dangers  from  the  snow  bank  are  such  as 
are  inseparable  from  the  operation  of  the 
road  when  snoW  prevails  and  is  removed 
from  the  track.  Dowell  v.  Blirlington,  C. 
R.  &  N.  R.  Co.  supra. 

Failure  of  a  railroad  company  to  remove 
ice  from  the  top  of  a  freight  car  is  not  a 
ground  of  complaint  against  the  master 
when  the  servant  slips  upon  the  ice  and 
loses  his  life,  since  the  increased  dangers 
of  operating  railroads,  arising  from  rain, 
snow,  and  ice,  or  the  weather,  are  a  part 
of  the  ordinary  risks  incident  to  the  busi- 
ness. O'Bannon  v.  Louisville  &  N.  R.  Co. 
9  Ky.  L.  Rep.  706,  6  S.  W.  434. 

A  master  is  not  liable  for  injury  to  a 
brakeman  who  slips  on  snow  and  ice  upon 
the  ground  at  the  side  of  a  track  in  the 
neighborhood  of  a  station  platform,  and 
falls  under  the  wheels  of  an  engine.  Piqueg- 
no  V.  Chicago  &  G.  T.  R.  Co.  52  Mich.  40, 
60  Am.  Rep.  243,  17  N.  W.  232. 

Failure  of  a  railroad  company  to  put 
ashes  or  cinders  upon  snow  in  its  yards 
where  the  surface  of  the  snow  is  very  slip- 
pery, so  as  to  prevent  a  switchman  from 
slipping  and  being  hurt,  is  not  sufficient 
evidence  of  neglect  of  duty  to  take  the  ques- 
tion of  its  negligence  to  the  jury,  since  it 
is  practically  impossible,  in  view  of  the 
number  and  size  of  railroad  yards  and  the 
frequent  falls  of  snow  and  changes  of  weath- 
19L.R.A.(N.S.) 


er  in  northern  winters,  to  adopt  such  a 
method.  Fay  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  72  Minn.  192,  75  N.  W.  15. 

In  American  Bridge  Co.  v.  Bainum.  76 
C.  C.  A.  633,  146  Fed.  367,  in  holding  that 
negligence  could  not  be  imputed  to  the  de- 
fendant on  the  theory  that  his  foreman 
knew  of  the  icy  condition  of  steps  over  which 
the  plaintiff  had  been  ordered  to  go,  and 
failed  to  warn  him  of  their  condition,  the 
court  said  that  it  was  a  casual  condition 
due  to  constantly  recurring  states  of  tem- 
perature, conditions  that  were  observable 
by  the  most  ordinary  intelligence,  and  at 
such  seasons  requiring  everywhere  and  at 
all  times  to  be  guarded  against,  and  de- 
manding only  the  most  ordinary  care  to 
avoid  their  danger. 

So,  where  water  from  a  tank  ran  over 
the  tracks  of  a  railroad  company,  and  the 
brakeman  slipped  and  fell,  it  was  held  that 
the  question  whether  the  defendant  was  neg- 
ligent in  allowing  the  tank  to  become  leaky, 
or  whether  the  ice  was  formed  from  water 
which  was  unavoidably  spilled  upon  the 
ground,  should  have  been  submitted  to  the 
jury.  McFall  v.  Iowa  C.  R.  Co.  96  Iowa, 
723,  65  N.  W.  321. 

But,  although  a  servant  whose  duty  it  is 
to  superintend  the  placing  of  cars  in  posi- 
tion at  a  mill  for  loading,  which  necessi- 
tates his  standing  upon  the  steps  of  the 
mill,    assumes    the    natural    and    necessary 
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Master  ~-  work  in  ditch  •—  responsibility. 

1.'  One  who  puts  his  servant  to  work  in 
A  ditch  is  bound,  when  he  takes  upon  him- 
self the  direction  and  control  of  the  work, 
to  see  that  the  place  is  reasonably  safe  when 
the  servant  enters  it,  and  is  kept  reasonably 
safe  so  long  as  the  servant  is  required  to 
stay  there. 
Trial  —  negligence  —  Jury. 

2.  Whether  or  not  a  master.  In  attempt- 
'  ing  to  remove  a  tongue  of  earth  from  be- 
tween two  ditches,  renders  the  place  where 
ihe  servant  is  to  work  unsafe  by  attempting 
to  throw  down  too  long  a  section  at  one 
time  without  precautions  to  prevent  acci- 
dent in  case  of  mistake  of  judgment,  is  for 
the  jury,  where  there  is  a  fair  inference 
from  the  evidence  that  such  is  the  fact. 
Master  —  unsafe    working    place  —  dnty 

of  servant. 

3.  A  servant  called  from  other  work  to 
assist  in  a  ditch,  upon  work  of  the  manner 
of  doing  which  the  master  assumes  direc- 
tion and  control,  is  not  bound  to  inquire 
into  the  safety  of  the  place  where  he  is  told 
to  stand  while  working. 

Trial  —  obvious  dangers  —  Jury. 

4.  Whether  the  dangers  of  a  place  in  which 


a  servant  is  directed  to  work  were  so  plain 
and  obvious  that  persons  would  not  differ 
concerning  it,  so  that  the  servant  assumes 
the  risk  of  working  there  over  the  positive 
assurance  of  the  master  that  it  is  safe>  is  a 
question  for  the  jury. 

(October  3,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Walla  Walla 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  husband. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oscar  Cain  and  John  C.  Hur- 
spool,  for  appellant: 

Any  ordinarily  prudent  man  would  have 
adopted  the  method  actually  followed. 

Anderson  v.  Oregon  R.  &  Nav.  Co.  28 
Wash.  467,  68  Pac.  863;  CConnall  v. 
Thompson-Starrett  Co.  72  App.  Diy.  47,  76 
N.  Y.  Supp.  296;  Welch  v.  Brainard,  108 
Mich.  88,  65  N.  W.  667;  Roth  v.  Eccles,  28 
Utah,  456,  79  Pac.  918;  Welch  v.  Carlucci 
Stone  Co.  215  Pa.  34,  64  Atl.  392,  7  A.  &  £. 
Ann.  Cas,  299;  Turner  v.  Southern  P.  Co. 
142  Cal.  580,  76  Pac.  384;  Rush  v.  Missouri 
P.  R.  Co.  36  Kan.  129,  12  Pac.  582;  Wolfe  v. 
New  Bedford  Cordage  Co.  189  Mass.  591, 
76  N.  E.  222;  Conway  v.  Hannibal  &  St.  J. 
R.  Co.  24  Mo.  App.  235. 

Where    work    consists    in    changing    the 


hazards  of  his  employment  by  reason  of 
snow  and  ice,  he  does  not  assume  the  risk 
of  slipping  upon  ice  formed  upon  the  steps 
from  snow  melting  on  the  roof  and  the  water 
running  down  upon  the  steps  and  freezing 
in  ridges,  where  it  remains  for  some  three 
days  ^fore  the  accident.  Harding  v.  Rail- 
way Transfer  Co.  80  Minn.  607,  83  N.  W. 
395. 

So,  a  railroad  company  may  become  liable 
for  injury  to  a  brakeman  who,  in  the  per- 
formance of  his  duty,  slips  upon  a  ridge  of 
ice  inside  a  rail  upon  a  side  track  at  a 
station,  which  forms  several  weeks  before 
the  accident;  and  the  question  of  the  com- 
pany's negligence  in  such  a  case  is  prop- 
erly submitted  to  the  jury.  Sankey  v.  Chi- 
cago, R.  L  &  P.  R.  Co.  118  Iowa,  39,  91 
N.  W.  820. 

A  railroad  company  which  allows  a  nar- 
row ridge  of  ice  to  accumulate  between  the 
rails  of  a  track  in  a  yard  in  a  large  city, 
and  to  remain  concealed  under  a  fall  of 
snow  for  a  week,  so  that  a  switchman  slips 
upon  it  and  is  injured,  is  guilty  of  negli- 
gence in  failing  to  keep  the  place  reasonably 
safe  for  its  employees  to  work  in.  Riiley 
V.  Minneapolis  &  St.  L.  R.  Co.  72  Minn. 
469,  75  N.  W.  704. 

A  brakeman  does  not  assume  the  risk  of 
injury  caused  by  stepping  upon  a  ridge  of 
snow  packed  hard  between  the  outside  rail 
of  a  side  track  and  perpendicular  banks  and 
19L.R.A.(N.S.) 


coal  docks  at  the  side  of  the  track,  the  snow 
having  been  accumulating  for  weeks,  and 
there  having  been  quite  a  fall  within  a  few 
days  of  the  accident,  since  the  irregularity 
in  the  surface  is  one  arising  from  negligent 
operation.  Cregg  v.  Chicago  k  W.  M.  R. 
Co.  91  Mich.  624,  52  N.  W.  62. 

VI,  Illustrative  casco    obvious  risks. 

It  should  be  observed  in  conclusion  that 
many  of  the  cases  the  facts  of  which  are 
similar  to  those  hereinbefore  discussed  have 
turned  upon  grounds  which  would  absolve 
the  master  from  liability,  even  if  the  condi- 
tion of  the  working  place  were  completed 
and  unchanging.  Most  of  these  cases  are 
decided  against  the  servant  on  the  ground 
that  the  risk  was  obvious.  The  following 
cases  illustrate  the  point: 

In  Cully  V.  Northern  P.  R.  Co.  35  Wash. 
241,  77  Pac.  202,  it  was  held  that  the  safe- 
place  rule  does  not  apply  in  a  case  in  which 
the  servant  is  working  in  and  about  a  gravel 
pit,  and  is  injured  by  reason  of  a  slide. 

A  servant  employed  in  a  stone  quarry  as- 
sumes the  risk  caused  by  the  falling  of  a 
bank  under  which  he  is  working  at  the 
time  of  the  accident.  Western  Stone  Co. 
V.  Musial,  85  111.  App.  82. 

One  who  is  engaged  in  digging  a  20- foot 
bed  of  gravel  from  under  a  thm  stratum 
of  common  earth  is  bound  to  know  that 
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character  of  the  place  in  which  the  work  is 
done,  the  rule  that  the  master  is  required  to 
furnish  a  reasonably  safe  place  does  not 
apply. 

Beesley  v.  F.  W.  Wheeler  &  Co.  103  Mich. 
196,  27  L.R.A.  266,  61  N.  W.  658;  Petaja  v. 
Aurora  Iron  Min.  Co.  106  Mich.  463,  58  Am. 
St:  Rep.  505,  64  N.  W.  335,  66  N.  W.  951; 
Mielke  v.  Chicago  &  N.  W.  R.  Co.  103  Wis. 
1,  74  Am.  St.  Rep.  834,  79  N.  W.  22;  RoUa 
V.  McAlester  Coal  Co.  6  Ind.  Terr.  404,  98 
S.  W.  141;  Grayson-McLeod  Lumber  Co.  v. 
Carter,  76  Ark.  69,  88  S.  W.  597;  Zeigen- 
meyer  v.  Goetz  Lime  &  Cement  Co.  113  Mo. 
App.  330,  88  S.  W.  139;  Gulf,  C.  &  8.  F.  R. 
Co.  V.  Jackson,  12  C.  C.  A.  507,  27  U.  S.  App. 
519,  65  Fed.  48;  Davis  v.  Trade  Dollar 
Consol.  Min.  Co.  54  C.  C.  A.  636,  117  Fed. 
122;  Finalyson  v.  Utica  Min.  &  Mill.  Co.  14 
C.  C.  A.  492,  32  U.  S.  App.  143,  67  Fed.  507; 
Armour  v.  Hahn,  111  U.  S.  313,  28  L.  ed. 
440,  4  Sup.  Ct.  Rep.  434;  Beique  v.  Hosmer, 
169  Mass.  541,  48  N.  E.  338;  Smith  v. 
Hecla  Min.  Co.  38  Wash.  454,  80  Pac.  779. 

Plaintiff  was  guilty  of  contributory  negli- 
gence barring  recovery. 

26  Cyc.  Law  k  Proc.  p.  1232 ;  Trudeau  ▼. 
American  Mill  Co.  41  Wash.  465,  83  Pac. 
725;  Bertha  Zinc  Co.  v.  Martin,  93  Va.791, 
70  L.R.A.  999,  22  S.  E.  869;  Klatt  v.  N.  C. 
Foster  Lumber  Co.  92  Wis.  622,  66  N.  W. 
791;  Steeples  v.  Panel  &  Folding  Box  Co. 
33  Wash.  359,  74  Pac.  475;  Griffiths  v. 
Craney,  38  Wash.  90,  80  Pac.  274;  Robare 
V.  Seattle  Traction  Co.  24    Wash.    577,    64 


Pac.  784;  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Hunsucker,  33  Ind.  App.  27,  70  N.  E.  556; 
Parker  v.  Totten,  2  N.  Y.  City  Ct.  Rep.  155; 
Heald  v.  Wallace,  109  Tenn."^346,  71  S.  W. 
80;  Illinois  Steel  Co.  v.  McNulty,  105  111. 
App.  594;  Rush  v.  Missouri  P.  R.  Co.  36 
Kan.  129,  12  Pac.  582;  Last  Chance  Min. 
&  Mill.  Co.  V.  Ames,  23  Colo.  167,  47  Pac. 
382;  Greeley  v.  Foster,  32  Colo.  292,  75  Pac. 
351;  Brooks  v.  W.  T.  Joyce  Co.  127  Iowa, 
266,  103  N.  W.  91;  Meily  v.  St.  Louis  &  S. 
F.  R.  Co.  107  Mo.  App.  466,  81  S.  W.  639; 
Illinois  Steel  Co.  v.  Rolewicz,  113  111.  App. 
312;  Brown  v.  Oregon  Lumber  Co.  24  Or. 
315,  38  Pac.  557. 

The  danger  was  incident  to  the  work,  aAd 
was  so  open  and  obvious  that  plaintiff  must 
be  held  to  have  assumed  suc^  risk  upon 
entering  upon  such  work. 

26  Cyc.  Law  &  Proc.  p.  1177;  Griffiths  v. 
Craney  and  Steeples  v.  Panel  &  Folding  Box 
Co.  supra;  Diamond  Plate  Glass  Co.  v. 
De  Hority,  143  Ind.  381,  40  N.  E.  681; 
Welch  V.  Brainard,  supra;  Christiansen  v. 
William  Graver  Tank  Works,  223  111.  142, 
79  N.  E.  97,  7  A.  &  E.  Ann.  Cas.  69;  Schil- 
linger  Bros.  Co.  v.  Smith,  225  111.  74,  80  N. 
E.  65;  Glenmont  Lumber  Co.  v.  Roy,  61  C. 
C.  A.  506,  126  Fed.  524;  Detroit  Crude-Oil 
Co.  V.  Grable,  36  C.  C.  A.  94,  94  Fed.  73; 
Chicago  &  B.  Stone  Co.  v.  Nelson,  32  Ind. 
App.  355,  69  N.  E.  705;  Walsh  v.  St.  Paul 
&  D.  R.  Co.  27  Minn.  367,  8  N.  W.  145; 
Olson  V.  McMullen,  34  Minn.  94,  24  N.  W. 
318-;   Fremont   Brewing  Co.   v.  Hansen,   65 


when  the  earth  is  undermined  it  will  cave 
in  and  fall;  and  he  therefore  assumes  the 
risk  of  injury  from  such  cause.  Griffin  v. 
Ohio  &  M.  R.  Co.  124  Ind.  326,  24  N.  E.  888. 

A  servant  removing  ensilage  from  a  silo 
by  taking  out  from  the  bottom  of  the  mass 
assumes  the  risk  of  injury  caused  by  the 
falling  of  a  portion  of  the  pile  as  it  is  un- 
dermined, since,  said  the  court  in  Welch  v. 
Brainard,  108  Mich.  38,  66  N.  W.  667,  it  is 
evident  that  a  portion  would  necessarily 
break  and  fall  if  its  cohesiveness  was  over- 
come by  the  weight  of  the  overhanging  mass, 
in  obedience  to  a  law  of  nature  that  even 
children  understand. 

The  liability  of  an  embankment  of  sand 
and  gravel  to  fall  during  the  process  of 
mining  is  one  of  the  risks  incident  to  the 
service  of  one  employed  as  a  common  laborer 
to  work  in  a  pit  to  assist  in  the  removal  of 
the  material.  Swanson  v.  Lafavette,  134 
Ind.  625,  33  N.  E.  1033. 

One  who  works  in  a  gravel  pit  assumes 
tlie  risk  of  a  cave  in.  A  servant  entering 
an  employment  which  is  from  its  nature 
necessarily  hazardous  assumes  all  the  usual 
risks  and  perils  incident  to  the  service. 
Railsback  v.  Wayne  County  Turnp.  Co.  10 
Ind.  App.  622,  38  N.  E.  221.  In  this  case 
the  court  said  that  it  was  not  controverted, 
but  that  the  condition  of  the  pit  was  open 
19L.R.A.(N.S.) 


alike  to  the  observation  of  master  and  serv- 
ant. 

A  common  laborer  engaged  with  others 
in  loading  fiat  cars  with  a  steam  shovel  at 
a  gravel  pit  assumes  the  risk  of  the  danger 
of  the  bank  caving  in,  constantly  attending 
him  when  at  work,  since  a  person  of  or- 
dinary intellect  must  know  and  understand 
the  operation  of  the  law  of  gravitation. 
Reiter  v.  Winona  &  St.  P.  R.  Co.  72  Minn. 
226,  76  N.  W.  219.  To  the  same  effect  are 
Pederson  v.  Rushford,  41  Minn.  289,  42  N. 
W.  1063,  and  Griffin  v.  Ohio  &  M.  R.  Co. 
124  Ind.  326,  24  N.  E.  888. 

One  engaged  in  shoveling  dirt  from  a  bank 
of  earth  assumes  the  risk  of  a  portion  of 
the  bank  falling  upon  him,  where  he  assists 
in  creating  whatever  danger  there  is  in  un- 
dermining the  bank,  and  must  know  as 
clearly  as  anyone  the  results  likely  to  ensue 
from  the  work.  Rasraussen  v.  Chicago,  R. 
I.  &  P.  R.  Co.  65  Iowa,  236,  21  N.  W.  583. 

A  servant  engaged  in  digging  in  a  trench, 
who  is  injured  by  a  cave  in,  cannot  recover 
where  the  work  is  obviously  dangerous. 
Regan  v.  Palo,  62  N.  J.  L.  30,  41  Atl.  364. 

An  employee  on  a  construction  train  as- 
sumes the  risk  of  derailment,  the  defects  in 
the  uncompleted  tracks  being  clearly  open 
to  observation.     Evansville  &  R.  R.  Co.  v. 
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Neb.  456.  91  N.  W.  279,  93  N.  W.  211;  Carl- 
son V.  Sioux  Falls  Water  Co.  5  S.  D.  402,  59 
N.  W.  217;  Cothron  v.  Cudahy  Packing  Co. 
98  Mo.  App.  343,  73  S.  W.  279;  Lnnyon  Zinc 
Co.  V.  Bell,  64  Kan.  739,  68  Pac.  609;  Dillen- 
bfrijpr  V.  Weingartner,  64  N.  J.  L.  292,  45 
Atl.  638;  Choctaw,  0.  &  G.  R.  Co.  v.  Jones, 
77  Ark.  367,  4  L.R.A.(N.S.)  837,  92  S.  W. 
244,  7  A.  &  £.  Ann.  Cas.  430;  Anderson  v. 
Winston,  31  Fed.  528;  Brown  v.  Miller  (Tex. 
Civ.  App.)  62  S.  W.  647;  Brown  v.  Oregon 
Lumber  Co.  and  Brooks  v.  W.  T.  Joyce  Co. 
supra;  Degenhart  v.  Gent,  97  111.  App.  145; 
Claybaugh  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  56  Mo.  App.  630;  Walker  v.  Scott, 
67  Kan.  814,  64  Pac.  615;  Regan  v.  Palo,  62 
K.  J.  L.  30,  41  Atl.  364;  Rocco  v.  F.  A.  Gil- 
lespie Co.  73  N.  J.  L.  591,  64  Atl.  117;  Mc- 
Queeny  v.  Chicago,  M.  &  St.  P.  R.  Co.  120 
Iowa,  522,  94  N.  W.  1124;  Texas  &  P.  R. 
Co.  V.  French,  86  Tex.  96,  23  S.  W.  642;  Ft. 
Worth  Stock  Yards  Co.  v.  Whittenburg,  34 
Tex.  Civ.  App.  163,  78  S.  W.  363;  Heald  v. 
Wallace,  supra;  Gibson  v.  Midland  Bridge 
Co.  112  Mo.  App.  594,  87  S.  W.  3;  Griffin  v. 
Ohio  &  M.  R.  Co.  124  Ind.  326,  24  N.  E.  888; 
Vincennes  Water  Supply  Co.  v.  White,  124 
Ind.  376,  24  N.  E.  747;  Railsback  v.  Wayne 
County  Tump.  Co.  10  Ind.  App.  622,  38  N. 
E.  221;  Peerless  Stone  Co.  v.  Wray,  143 
Ind.  574,  42  N.  E.  927;  Salem-Bedford  Stone 
Co.  V.  Hobbfi,  144  Ind.  146,  42  N.  E.  1022; 
Rasmussen  v.  Chicago,  R.  I.  &  P.  R.  Co.  65 
Iowa,  236,  21  N.  W.  583;  Swanson  v.  Great 
Northern  R.  Co.  68  Minn.  184,  70  N.  W.  978; 


Rpiter  v.  Winona  &  St.  P.  R.  Co.  72  Minn. 
225,  75  N.  W.  219;  Larsson  v.  McClure,  95 
Wis.  533,  70  N.  W.  662;  Christienson  v.  Rio 
Grande  Western  R.  Co.  27  Utah,  132,  101 
Am.  St.  Rep.  945,  74  Pac.  876;  Michaelson 
V.  Sergeant  Bluffs  &  S.  C.  Brick  Co.  94 
Iowa,  725,  Appx.  62  N.  W.  15;  Naylor  v. 
Chicago  &  N.  W.  R.  Co.  53  Wis.  661,  UN. 
W.  24;  Showalter  v.  Fairbanks,  M.  k  Co. 
88  Wis.  376,  60  N.  W.  257;  Songstad  v. 
Burlington,  C.  R.  <k  N.  R.  Co.  5  Dak.  517, 
41  N.  W.  755;  Livingstone  v.  Saginaw  Plate 
Glass  Co.  146  Mich.  236,  109  N.  W.  431; 
Lenderink  v.  Rockford,  135  Mich.  531,  98 
N.  W.  4;  Friel  v.  Kimberly- Montana  Gold 
Min.  Co.  34  Mont.  54,  85  Pac.  734;  Lindsay 
v.  Hollerbach  &  M.  Contract  Co.  29  Ky.  L. 
Rep.  68,  4  L.R.A.(N.S.)  830,  92  S.  W.  294; 
Mooney  v.  Lower  Vein  Coal  Co.  55  Iowa, 
671,  8  N.  W.  652;  Schlacker  v.  Ashland  Iron 
Min.  Co.  89  Mich.  253,  50  N.  W.  839;  Paule 
V.  Florence  Min.  Co.  80  Wis.  350,  50  N.  W. 
189;  Daniel  v.  (Central  R.  Co.  119  Ga.  246, 
46  S.  E.  107;  Cisney  v.  Pennsylvania  Sewer 
Pipe  Co.  199  Pa.  519,  49  Atl.  309 ;  Frangiose 
V.  Horton,  26  R.  I.  291,  58  Atl.  949;  Oleson 
V.  Maple  Grove  Coal  &  Min.  Co.  115  Iowa, 
74,  87  N.  W.  736;  Allen  v.  Logan  City,  10 
Utah,  279,  37  Pac.  496;  Thompson  v.  Cali- 
fornia Constr.  Co.  148  Cal.  35,  82  Pac.  367; 
Hodgson  v.  Michigan  C.  R.  Co.  146  Mich. 
627,  109  N.  W.  1125;  Foley  v.  Grand  Rapids 
Gaslight  Co.  127  Mich.  671,  87  N.  W.  53; 
Pederson  v.  Rushford,  41  Minn.  289,  42  N. 
W.   1063;    Kletschka  v.  Minneapolis  &   St. 


Henderson,  134  Ind.  636,  33  N.  E.  1021,  sub- 
sequent appeal,  142  Ind.  596,  42  N.  E.  216. 
-A  laborer  digging  a  ditch  through  a  soil 
composed  mostly  of  sand  and  gravel  assumes 
the  risk  of  injury  caused  by  the  caving  in 
of  its  sides,  since  the  liability  of  a  trench 
to  cave  in  by  reason  of  the  peculiarity  of 
the  soil  and  the  danger  attending  the  work 
is  alike  open  to  the  observation  of  all  the 
parties.  Vincennes  Water  Supply  Co.  v. 
White,  124  Ind.  376,  24  N.  E.  747. 

But  a  common  laborer,  while  shoveling 
dirt  dislodged  from  an  embankment  above 
bim,  does  not  assume  the  risk  of  a  portion 
of  the  earth  falling  upon  him  which  has 
become  separated  from  the  main  bank  by 
seams  extending  to  a  depth  of  3  or  4  feet, 
which  are  not  visible  to  him,  since  it  is 
a  danger  not  apparent  to  him,  and  not  in- 
herent to  the  employment.  Gibson  v.  Mid- 
land Bridge  Co.  112  Mo.  App.  594,  87  S. 
W.3. 

A  common  laborer  engaged  in  the  work 
of  removing  earth  from  the  surface  of  iron 
ore,  the  earth  consisting  of  a  sort  of  hard- 
pan  which  has  to  be  blasteS  before  it  can 
be  removed  in  any  quantity,  does  not,  as 
a  matter  of  law.  assume  the  risk  of  the  fall- 
ing of  a  mass  of  earth  which  is  loose  in  the 
bank  above  him,  it  not  being  apparent  to 
a  man '  of  ordinary  intelligence  that  this 
19LJl.A.(N.S.) 


mass    of   earth   is    liable    to    fall.      Hill    v. 
Winston,  73  Minn.  80,  76  N.  W.  1030. 

A  green  hand  employed  in  leveling  ground 
to  lay  a  track  for  a  steam  shovel  as  it 
worked  its  way  into  a  bank  of  gravel  which 
was  being  excavated,  where  the  danger  was 
foreseen  by  the  master  and  not  by  the  serv- 
ant, did  not  assume  the  risk  of  a  cave  in. 
Daly  V.  Kiel,  106  La.  170,  30  So.  254. 

In  Fitzgerald  v.  Connecticut  River  Paper 
Co.  155  Mass.  155,  31  Am.  St.  Rep.  537,  29 
N.  E.  464,  the  court  declared  that  it  could 
not  be  said,  as  a  matter  of  law,  that  the 
servant  assumed  the  risk  of  slipping  on  icy 
steps  of  a  mill  on  going  from  work,  although 
she  knew  that  the  steps  were  icy  and  that 
there  was  some  danger  of  passing  over  them, 
•  their  condition  in  regard  to  slipperiness  con- 
stantly changing  in  different  states  of  the 
weather,  with  spray  falling  daily  from  the 
steam  pipe  in  the  building  and  freezing  upon 
them.  The  court  is,  however,  here  referring 
to  the  changing  conditions  only  as  they  af- 
fect the  question  of  obvious  risk  and  as 
bearing  upon  the  question  of  whether  the 
servant  knew  just  how  slippery  the  steps 
were  when  she  attempted  to  go  down  them, 
and  is  not  referring  to  the  changing  con- 
ditions as  to  slipperiness  as  affecting  the 
master's  duty  to  furnish  a  safe  working 
place.  H.  C.  S. 

24 
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L.  R.  Co.  80  Minn.  238,  83  N.  W.  133;  Brown 
V.  Chattanooga  Electric  R.  Co.  101  Tenn. 
252,  70  Am.  St.  Rep.  666,  47  S.  W.  415; 
Welch  V.  Carlucci  Stone  Co.  215  Pa.  34,  64 
Atl.  392,  7  A.  &  E.  Ann.  Cas.  299;  Aldridge 
V.  Midland  Blast  Furnace  Co.  78  Mo.  559; 
McCarthy  v.  Whitney  Iron  Works  Co.  48 
La.  Ann.  978,  20  So.  171;  Nourie  v.  Theo- 
bold,  68  N.  H.  564,  41  Atl.  182;  Stone  v. 
Bedford  Quarries  Co.  156  Ind.  432,  60  N.  E. 
35;  Regan  v.  Lombard,  192  Mass.  319,  78 
N.  E.  476;  Carlson  v.  Sioux  Falls  Water  Co. 
5  S.  D.  402,  59  N.  W.  217,  and  on  rehearing 

8  S.  D.  47,  65  N.  W.  419;  Missouri,  K.  &  T. 
R.  Co.  V.  Spellman  (Tex.  Civ.  App.)  34  S. 
W.  298;  Meixner  v.  Philadelphia  Brewing 
Co.  210  Pa.  597,  60  Atl.  259;  Allard  v.  Hil- 
dreth,  173  Mass.  26,  52  N.  E.  1061;  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Zakzewski, 
220  111.  522,  4  L.R.A.(N.S.)  848,  77  N.  E. 
147;  Olson  v.  McMurray  Cedar  Lumber  Co. 

9  Wash.  500,  37  Pac.  679;  Hogele  v.  Wilson, 
5  Wa«h.  160,  31  Pac.  469;  Week  v.  Fremont 
Mill  Co.  3  Wash.  629,  29  Pac.  215;  Lewis  v. 
Simpson,  3  Wash.  642,  29  Pac.  207;  Ander- 
son V.  Columbia  Improv.  Co.  41  Wash. 
83,  2  L.R.A.(N.S.)  840,  82  Pac.  1037; 
Trudeau  v.  American  Mill  Co.  41  Wash.  465, 
83  Pac.  725;  Krickeberg  v.  St.  Paul  <k  T. 
Lumber  Co.  37  Wash.  63,  79  Pac.  492;  Jen- 
nings V.  Tacoma  R.  &  Motor  Co.  7  Wash. 
276,  34  Pac.  937;  French  v.  First  Ave.  R. 
Co.  24  Wash.  83,  63  Pac.  1108;  Bullivant  v. 
Spokane,  14  Wash.  577,  46  Pac.  42;  Brown 
V.  Tabor  Mill  Co.  22  Wash.  317,  60  Pac. 
1126;  Imhoof  v.  Northwestern  Lumber  Co. 
43  Wash.  387,  86  Pac.  650;  Williams  v. 
Ballard  Lumber  Co.  41  Wash.  338,  83  Pac. 
323;  Creamer  v.  Moran  Bros.  Co.  41  Wash. 
636,  84  Pac.  592;  Tham  v.  J.  T.  Steeb  Ship- 
ping Co.  39  Wash.  271,  81  Pac.  711;  Smith 
v.  Hccla  Min.  Co.  supra. 

The  direction  of  Jones  to  plaintiff,  in  view 
of  the  obviousness  and  openness  of  what- 
ever of  danger  there  was  involved  in  this 
method  of  work,  would  not  render  the 
doctrine  of  assumption  of  risk  inapplicable 
to  plaintiil. 

Lee  V.  Northern  P.  R.  Co.  39  Wash.  388, 
81  Pac.  834;  Florence  &  C.  C.  R.  Co.  v. 
Whipps.  70  C.  C.  A.  443,  138  Fed.  13;  Chi- 
cago G.  W.  R.  Co.  V.  Crotty,  4  L.R.A.(N.S.) 
832,  73  C.  C.  A.  147,  141  Fed.  913;  Lindsay 
V.  Hollerhach  &  M.  Contract  Co.  supra; 
Kane  v.  St.  Louis,  K.  C.  &  C.  R.  Co.  (Mo. 
App.)  87  S.  W.  571;  Southern  Kansas  R. 
Co.  v.  Moore,  49  Kan.  616,  31  Pac.  138; 
Lamson  v.  American  Axe  &  Tool  Co.  177 
Mass.  144,  83  Am.  St.  Rep.  267,  58  N.  E. 
585. 

Messrs.    Garrcclit    &    Dunphy    for    re- 
spondent. 
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Fnllerton,  J.,  delivered  the  opinion  of  tlie 
court : 

In  January,  1907,  the  city  of  Walla  Walla 
was  engaged'  in  putting  in  a  pipe  line  for 
the  purpose  of  conveying  water  from  the 
source  of  supply  down  to  the  city.  A  large 
ditch  had  been  dug  in  which  to  lay  the  pipe, 
which,  at  the  place  of  the  accident  herein- 
after mentioned,  was  some  7  feet  in  depth. 
At  that  place,  also,  it  was  desired  to  put  a 
fork  in  the  pipe  line,  and  to  that  end  the 
ditch  had  been  forked,  leaving  a  tongue  of 
earth  between  the  forks,  which  ranged  in 
width  from  a  few  inches  at  the  point  of 
junction  to  4  or  5  feet  at  a  point  some  60 
feet  therefrom.  In  laying  the  pipe  it  was 
found  necessary  to  remove  this  tongue  of 
earth,  and  workmen  under  the  direction  of 
a  foreman  were  placed  at  that  duty.  The 
method  adopted  was  to  cut  it  off  into  sec- 
tions, undermine  the  section  on  one  side, 
push  it  over,  and  throw  the  crumbled  earth 
from  the  ditch.  One  such  section,  some  10 
feet  in  length,  had  been  thrown  down,  and 
the  workmen  were  engaged  on  the  second 
section  when  it  fell,  crushing  and  killing 
William  H.  Hilgar,  the  husband  of  the  re- 
spondent, and  the  person  for  whose  dcatli 
she  sues  in  this  action. 

The  evidence  concerning  the  surroundings 
and  the  conditions  immediately  preceding 
and  at  the  time  of  the  accident  is  conflict- 
ing. That  most  favorable  to  the  respond- 
ent's contention,  and  which  the  jury  must 
have  believed  in  order  to  reach  their  verdict, 
tended  to  show  that  Hilgar  was  not  a  part 
of  the  criBw  who  were  originally  put  to  work 
removing  the  earth,  but  that  he  was  con- 
nected with  the  work  of  laying  the  pipe, 
and  came  to  the  ditch  at  the  foreman's  call 
after  the  first  section  had  been  thrown 
down,  and  after  an  unsuccessful  effort  had 
been  made  to  throw  down  the  second;  that 
he  was  instructed  to  take  a  pick  and  under- 
mine at  a  particular  place;  and  that  while 
he  was  doing  so  the  earth  fell  on  him  and 
crushed  him.  The  evidence  also  tended  to 
show  that  the  section  they  were  attempting 
to  throw  down  was  too  long  to  be  handled 
with  safety,  unless  braced  or  otherwise 
made  secure  while  the  process  of  undermin- 
ing was  being  carried  on,  and  that  every- 
thing was  done  under  the  direct  supervision 
of  the  appellant's  foreman,  who  stood  on 
the  tongue  just  beyond  the  end  of  the  sec- 
tion to  be  thrown  down  and  directed  the 
workmen  when  and  where  to  dig,  and  when 
to  make  an  effort  to  push  the  section  over. 
The  jury  returned  a  verdict  in  favor  of  the 
respondent,  and  from  the  judgment  entered 
thereon  this  appeal  is  taken.  On  the  appeal 
no  question  of  law  is  presented,  saye  that 
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the  evidence  is  insufficient  to  justify  the 
verdict. 

While  counsel  have  filed  able  and  ex- 
haustive briefs,  we  do  not  feel  that  the  case 
requires  more  than  a  brief  discussion  upon 
our  part.  We  think  that  the  questions 
whether  the  death  of  Hilgar  was  caused  by 
the  negligence  of  the  city,  and  whether  he 
was  guilty  of  contributory  negligence,  in 
case  negligence  on  the  part  of  the  city  to 
be  found  to  exist,  were  questions  to  be  de- 
termined by  the  jury.  A  master  who  puts 
his  ser\'ant  to  work  in  a  ditch  or  other  exca- 
vation stands  under  an  obligation,  when  he 
takes  upon  himself  the  direction  and  con- 
trol of  the  work,  to  see  that  the  place  is 
reasonably  safe  when  the  servant  enters  it, 
and  is  kept  reasonably  safe  as  long  as  the 
servant  is  required  to  stay  therein.  It  seems 
to  us  that  it  is  a  fair  inference  from  the  evi- 
dence that  this  was  not  done  in  the  present 
instance.  It  is  a  fair  inference  that  the 
place  was  rendered  unsafe  because  too  long 
a  section  was  attempted  to  be  thrown  down 
at  one  time  and  no  precautions  were  taken 
to  prevent  accident  in  case  of  a  mistake  of 
judgment.  These  were  questions,  at  least, 
on  which  the  minds  of  men  might  reason- 
ably diiTer;  and,  being  so,  it  is  the  province 
of  the  jury,  and  not  the  court,  to  draw  the 
inference. 

So,  likewise,  on  the  question  of  the  in- 
jured person's  contributory  negligence. 
Since  the  master  called  him  from  other  work 
to  assist  in  this  particular  work,  and  as- 
sumed to  direct  and  control  his  manner  of 
doing  the  work,  he  was  under  no  primary 
duty  to  inquire  into  the  safety  of  the  place 
where  he  was  told  to  stand  while  working. 
He  had  the  right  to  assume  that  the  master 
had  already  inquired  into  the  conditions,  and 
would  either  direct  him  into  a  reasonably 
safe  place,  or  warn  him  of  the  dangers  of 
the  place  into  which  he  was  directed,  so  that 
he  could  either  refuse  to  work  there  or  take 
his  own  precautions  for  safety.  The  serv- 
ant has  the  right  to  rely  on  the  assurance 
of  the  master,  implied  from  the  fact  that  he 
is  directed  to  work  in  the  particular  place, 
that  the  place  selected  for  him  to  work  is 
reasonably  safe.  It  is  only  when  the  danger 
is  so  plain  and  obvious  that  no  two  opinions 
can  be  had  concerning  it,  that  the  servant 
assumes  the  risk  of  the  conditions  over  the 
positive  assurance  of  the  master  that  it  is  a 
safe  place.  Whether  the  dangers  of  this 
place  were  thus  plain  and  obvious  was 
manifestly  a  question  for  the  jury. 

ITicse  are  the  only  questions  presented  by 
the  record,  and  we  think  the  court  did  not 
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•rr  in  submitting  them  to  the  determina- 
tion of  the  jury. 
The  judgment  is  affirmed. 

Rudkin,  Crow»  and  Dunbar,  J  J.,  con- 
cur. 


FLORIDA  supreme:  COURx. 

LILLY  NEAL,  Plflf.  in  Err., 

V. 

STATE  OF  FLORIDA. 

(55  Fla.  140,  46  So.  845.) 

Embezzlement  —  master's     property  — 
servant  —  conversion. 

Evidence  that  a  laundress,  upon  discov- 
ering in  a  clothes  basket  committed  to  her 
a  bag  of  money  belonging  to  her  employer, 
accidentally  placed  therein,  recognized  her 
duty  to  return  the  bag  to  its  owner,  but 
subsequently,  and  befqre  so  returning  it. 
fraudulently  converted  the  money,  will  sup- 
port a  conviction  of  embezzlement  under 
Gen.  Stat.  1906,  §  3311,  condemning  the 
act  by  a  servant  as  to  anything  of  value 
which  has  come  into  his  possession,  care, 
custody,  or  control  by  reason  of  his  em- 
ployment. 

(Taylor  and  Parkhill,  JJ.,  dissent.) 

(June  8,   1908.) 

Headnote  by  Cockrell,  J. 


Cfise  Note,  —  Does  wrongful  approprla-' 
tion  of  money  received  throuffh  wite- 
tdke  constitute  emhezzlcnient? 

This  question  naturally  depends  upon  the 
language  of  the  particular  statute  under 
which  the  prosecution  is  had.  No  case 
other  than  Neal  v.  State  is  found,  how- 
ever, wherein  a  statute  defining  and  provid- 
ing for  enil)ezzloment  is  construed  to  cover 
the  wrongful  appropriation  of  money  or 
property  received  by  mistake. 

One  of  the  leading  cases  on  this  subject 
is  Com.  v.  Hays,  14  Gray,  62,  74  Am.  Dec. 
662.  The  statute  under  which  prosecution 
was  had  in  that  case  provided  that,  "if  any 
person  to  whom  any  money,  goods,  or  otluT 
property  which  may  be  the  subject  of  lar- 
ceny shall  have  been  delivered,  shall  em- 
bezzle or  fraudulently  convert  to  his  own 
use,  or  shall  secrete  with  intention  to  em- 
bezzle or  fraudulently  convert  to  his  own 
use,  such  money,  goods,  or  property,  or  any 
part  thereof,  he  shall  be  deemed,  by  so 
doing,  to  have  committed  the  crime  of  sim- 
ple larceny."  In  holding  that  one  who  re- 
ceived money,  more  than  was  due,  paid  to 
him  by  mistake,  was  not  guilty  of  embez- 
zlement under  this  statute,  the  court  con- 
strued the  statute  as  intended  to  enibrnc* 
cases  where  property  had  been  designedly 
delivered  to  a  person  as  a  bailee  or  keener, 
and  had  been  fraudulently  conveyed  by  him. 
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1j>  RROR  to  the  Circuit  Court  for  Marion 
Id  County  to  review  a  judgment  convict- 
ing defendant  of  embezzlement.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  R.  B.  Bullock  for  plaintiff  in  error. 

Gockrell,  J.,  delivered  the  opinion  of 
the  court: 

Upon  application  of  the  plaintiff  in  error, 
it  being  made  satisfactorily  to  appear  that 
the  omission  of  the  motion  for  new  trial 
from  the  bill  of  exceptions  was  due  wholly 
to  an  accidental  and  mechanical  misplacing 
of  the  pages  of  the  transcript,  a  correction 
has  been  allowed  and  a  rehearing  granted. 

There  was  evidence  from  which  the  jury 
was  permitted  to  find  the  following  facts: 
Mrs.  Henderson,  the  wife  of  the  prosecuting 
witness,  by  accident  put  into  the  basket  con- 
taining soiled  clothes  a  cloth  bag  contain- 
ing over  $2,000  in  paper  money,  which  was 
delivered  to  her  laundress,  Lilly  Neal.  Upon 
opening  the  bundle  at  her  home,  Lilly  dis- 
covered the  money,  and  at  once  exclaimed 
to  one  who  was  present,  "Look  here.  Frank, 
what  Mrs.  Henderson  put  in  the  clothes;  ( 
will  take  it  back  to  her  now," — ^but  was 
afterwards  persuaded  or  coerced  by  Frank 
not  to  do  so.  She  subsequently  denied  hav- 
ing received  the  money.  The  single  ques- 
tion presented  is  whether  statutory  em- 
bezzlement has  been  made  out;  the  conten- 
tion being  that  the  acts  constitute  larceny 
rather  than  embezzlement. 

In  Finlayson  v.  State,  46  Fla.  81,  35  So. 
203,  we  held  that  one  who  obtains  posses- 
sion by  trick,  device,  or  fraud  with  intent 
at  the  time  to  appropriate  the  property  to 
his  own  use,  the  owner  intending  to  part 
with  the  possession  only,  may  be  guilty  of 
larceny;  but  in  Wilson  v.  State,  47  Fla. 
lis,  36  So.  680,  we  refused  to  interfere  with 


a  conviction  of  embezzlement,  there  being 
sufficient  in  the  evidence  upon  which  to  base 
a  finding  that  the  original  taking  was  in- 
nocent, and  that  the  felonious  intent  was 
formed  after  the  possession  was  innocently 
acquired. 

In  the  case  now  before  us  no  trespass  of 
any  kind  was  committed  by  Lilly  when  she 
discovered  her  accidental  custody  of  the 
moneys  and  her  intent  -at  once  to  restore 
that  custody  to  the  rightful  owner  was 
manifested  and  declared.  So  far  the  case 
lies  clearly  on  the  side  of  embezzlement 
rather  than  of  larceny  (see  R.  v.  Ashwell, 
L.  R.  16  Q.  B.  Div.  190)  ;  but  does  it  yet 
measure  up  fully  to  the  crime  of  which  con- 
viction was  had? 

In  Tipton  v.  State,  53  Fla.  69,  43  So, 
684,  we  said  that  one  who  is  not  lawfully 
the  agent  or  servant  of  another,  and  does 
not  pretend  or  hold  himself  out  to  be  such, 
and  holds  no  relation  of  trust  or  confidence 
towards  his  alleged  principal  or  master,  is 
not  within  the  statute.  Tipton  was  in- 
dicted on  two  counts,  in  the  one  for  em- 
bezzling from  R.  A.  Lamb,  and  in  the  other 
from  the  express  company,  and  was  con- 
victed of  the  latter.  The  evidence  showed 
plainly  that  Lamb's  property  was  taken 
and  that  Lamb  alone  employed  Tipton;  the 
express  company  being  concerned  neither 
with  the  property  converted  nor  with  the 
employment  of  Tipton. 

Lilly  Neal  acquired  the  custody  of  the 
cloth  bag  containing  the  roll  of  money  only 
by  virtue  of  her  employment.  We  may  ad- 
mit that  possession  in  its  narrow,  technical 
sense  was  never  rightfully  hers;  but  that 
admission  does  not  help.  Our  statute  is 
much  broader  than  that  of  other  states,  and 
includes  whatever  may  have  come  into  an 
employee's  possession,  care,  custody,  or  con- 


In  this  class  of  cases  it  is  said  that  there 
exists  "the  element  of  a  trust  or  confidence 
reposed  in  a-  person  by  reason  of  the  deliv- 
ery of  property  to  him,  which  he  volun- 
tarily takes  for  safe-keeping,  and  which 
trust  or  confidence  he  has  violated  by  the 
wrongful  conversion  of  the  property.  Ke- 
yond  this  the  statute  was  not  intended  to 
go.  Where  money  paid,  or  property  de- 
livered, through  mistake,  has  been  misap- 
pro]3riated  or  converted  by  the  party  re- 
ceiving it,  there  is  no  breach  of  a  trust  or 
violation  of  a  confidence  intentionally  re- 
posed by  one  party  and  voluntarily  assumed 
oy  the  other.  The  moral  turpitude  is  there- 
fore not  so  great  as  in  those  cases  usually 
comprehended  within  the  offense  of  em- 
bezzlement; and  we  cannot  think  that  the 
legislature  intended  to  place  them  on  the 
same  footing." 

This    case    was    cited    with    approval    in 
State  V.  Heath,  8  Mo.  App.  99.     The  facts 
of  that  case,  however,  do  nut  bring  it  with- 
in the  scope  of  this  note. 
19L.RJl.(N.&) 


In  Fulcher  v.  State,  32  Tex.  Crim.  Rep. 
621,  25  S.  W.  626,  the  same  construction 
was  also  placed  upon  a  statute  providing 
that  "any  person  having- possession  of  per- 
sonal property  of  another,  by  virtue  of  a 
contract  of  hiring,  or  borrowing,  or  other 
bailment,  who  shall,  without  consent  of  the 
owner,  fraudulently  convert  such  property 
to  his  own  use,  with  the  intent  to  deprive 
the  owner  of  the  value  of  the  same,  shall 
be  guilty  of  theft."  It  was  accordingly 
held  that  one  who  mistakenly  was  overpaid 
a  check  could  not  be  convicted  of  a  fraudu- 
lent conversion  under  this,  statute;  and  it 
was  said  that  money  paid  by  mistake  can- 
not be  held  to  be  a  bailment,  as  there  was 
no  intent  on  the  part  of  the  payor  to  de- 
liver the  money,  for  any  purpose. 

The  general  question  of  want  of  author- 
ity of  defendant  to  receive  money  or  prop- 
erty in  the  first  instance,  as  affecting  crime 
of  embezzlement,  is  discussed  in  a  note  to 
Smith  V.  State,  17  L.R.A.(N.S.)  53L 
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trol  by  reason  of  his  employment.  The 
statute  is  not  in  terms  restrictive  to  a  con- 
scious act  on  the  part  of  the  owner  or  em- 
ployer, and  there  is  here  present  the  con- 
scious act  on  the  part  of  the  employee  vol- 
untarily accepting  for  a  time  the  custodian- 
ship of  the  money,  recognizing  her  obliga- 
tion to  return  it  to  its  rightful  owner,  for 
whom  she  was  then  holding  it,  a  self-im- 
posed, but  accepted,  bailment,  so  to  speak, 
imposed  only  by  reason  of  the  fact  that  the 
holder  was  intrusted  with  employment  by 
the  owner,  and  thereby  had  secured  posses- 
sion of  the  larger  receptacle  that  contained 
the  soiled  clothes,  as  also  the  bag  of  money. 

A  search  of  the  authorities  has  given  us 
little  or  no  assistance,  because  of  the  more 
limited  definition  of  "embezzlement"  usual- 
ly obtaining.  A  close  consideration  of  our 
own  statute,  however,  leads  us  to  the  con- 
clusion that  the  peculiar  facts  of  this  case 
come  within  its  condemnation  and  that  the 
verdict  is  not  against  the  evidence. 

The  judgment  is  affirmed. 

Shackleford,  Ch.  J.,  and  Wliitfleld,  J., 
concur. 

Hocker,  J.,  concurs  in  the  opinion. 

Taylor,  J.,  dissenting: 

After  mature  reflection,  I  am  unable  to 
agree  to  the  conclusion  reached  in  the 
opinion  prepared  in  this  case  by  Mr.  Jus- 
tice Cockrell  that,  under  our  statute,  a  case 
of  embezzlement  is  made  by  the  facts  in 
proof.  Those  facts,  in  brief,  are  that  the 
owner  of  quite  a  large  sum  of  money  ex- 
ceeding $1,000  unintentionally  and  careless- 
ly placed  the  receptacle  that  contained  it 
in  a  basket  of  soiled  clothing.  This  cloth- 
ing, but  not  the  money,  was  intentionally 
sent  to  the  defendant  to  be  laundered;  the 
owner  not  dreaming  that  he  was  at  the 
same  time  sending  her  his  money.  She  dis- 
covered the  mine  of  wealth  of  which  she  had 
so  accidentally  come  in  possession,  and,  lis- 
tening to  the  voice  of  a  tempter,  appro- 
priated it  to  her  own  use.  There  was  no 
intentional  intrusting  of  the  money  by  its 
owner  to  the  defendant  by  reason  of  any 
confidence  reposed  in  her  in  her  capacity  as 
his  laundress,  or  in  any  other  capacity,  and 
in  the  course  of  her  employment  in  such 
capacity  there  was  nothing  that  called  for, 
necessitated,  or  made  it  at  all  usual,  prop- 
er, or  customary  for  him  to  intrust  her 
with  a  cent  of  his  money,  and  neither  did 
the  defendant  accept,  obtain  the  custody,  or 
control,  or  acquire  the  possession  of,  the 
money  in  any  capacity  of  trust  or  confidence 
intentionally  reposed  in  her.  She  did  not, 
therefore,  occupy  at  any  time  towards  such 
money  the  attitude  of  a  trustee  that  is 
19L.R.A.(N.S.) 


necessary  in  embezzlement  as  distinguished 
from  larceny.  Suppose,  arguendo,  the  own- 
er of  this  money,  after  placing  it  in  the 
soiled  clothes  basket  purely  through  acci- 
dent and  without  intending  to  do  so,  and 
really  without  knowing  that  he  had  done 
so,  had  then  sent  what  he  supposed  and  in- 
tended to  be  soiled  clothes  only  by  his  hired 
man  of  all  work  to  be  delivered  to  the  de- 
fendant, his  laundress,  and  such  hired  man 
on  the  way  had  discovered  the  money  and 
appropriated  it  to  his  own  use,  would  it 
have  been  larceny  or  embezzlement?  I 
think  it  would  be  larceny  pure  and  simple. 
And,  if  so  in  his  case,  then  it  is  equally  so 
in  the  case  of  the  laundress,  because  in 
both  cases  there  is,  with  reference  to  such 
appropriated  money,  a  total  lack  of  that 
feature  of  trust  reposed  and  trust  accepted 
and  violated  that  is  necessary  in  embezzle- 
ment. I  cannot  conceive  of  such  a  state  of 
things  as  a  trust  accidentally  and  uninten- 
tionally reposed  by  one  person  in  another. 
Trust  and  distrust  are  both  active  senti- 
ments, and  cannot  be  exercised  passively, 
accidentally,  or  unintentionally.  I  think 
the  facts  in  proof  make  a  case  only  of  lar- 
ceny here,  and  not  embezzlement.  Com.  v. 
Hays,  14  Gray,  62,  74  Am.  Dec.  662. 

Parkhlll,  J.,  dissenting: 

I  think  all  the  authorities  without  excep- 
tion hold  that  the  gist  of  the  offense  of  em- 
bezzlement is  a  breach  of  trust,  and  the 
'provisions  of  the  statute  do  not  apply  to 
appropriation  of  property  by  a  person,  un- 
less he  held  a  relation  of  confidence  or  trust 
towards  the  owner,  and  had  possession  of 
the  property  by  virtue  of  such  relation,  and 
converted  it  in  violation  of  the  trust  re- 
posed in  him.  Tipton  v.  State,  53  Fla.  69, 
43  So. -684. 

In  writing  of  the  confidence  of  the  de- 
frauded person  in  the  one  embezzling,  Mr. 
Bishop  says:  "The  leading  doctrine  under 
this  subtitle  is  that  the  statutes  are  for  the 
protection  of  employers  against  the  frauds 
of  those  in  whom  they  have  confided;  and, 
where  no  confidence  is  reposed,  and  none  is 
violated,  the  offense  is  not  committed."  2 
Bishop,  Crim.  T^w,  7th  ed.  §  362.  Mr. 
Clark  says:  "The  gist  of  the  offense  is  a 
breach  of  trust;  and  it  is  held  that  the  stat- 
utes do  not  apply  to  appropriation  of  prop- 
erty by  any  person  unless  he  held  a  relation 
of  confidence  or.  trust  towards  the  owner, 
and  had  possession  of  the  property  by  vir- 
tue of  such  relation,  and  converted  it  in 
violation  of  the  trust  reposed  in  him." 
[Crim.  Law,  p.  274.] 

In  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
990,  it  is  said:  "By  some  statutes  it  is 
required  that  the  property  shall  have  come 
into  the  possession  of  the  servant  'l^y  vir- 
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tue  of  his  employment,"*  or  *'in  the  courso 
of  his  employment."  Under  such  a  statute 
as  this,  a  person  who  receives  money  be- 
longing to  another  and  fraudulently  con- 
verts the  same  to  his  own  use  is  not  guilty 
of  embezzlement  unless  he  received  the  same 
by  virtue  of  or  in  the  course  of  his  em- 
ployment, as  the  statute  expressly  requires 
this. 

I  am  of  the  opinion  that  the  breach  of 
trust  or  violation  of  confidence  here  con- 
templated must  have  been  intentionally  re- 
posed by  one  party  and  voluntarily  assumed 
by  the  other.  See  Com.  v.  Hays,  14  Gray, 
62,  74  Am.  Dec.  662.  In  the  Hays  Case  tlie 
court  held  that,  where  property  delivered 
through  mistake  has  been  misappropriated 
or  converted  by  the  party  receiving  it,  there 
is  no  breach  of  a  trust  or  violation  of  a 
confidence  intentionally  reposed  by  one 
party  and  voluntarily  assumed  by  the 
other. 

Our  statute  provides  that,  if  any  servant 
embezzles  or  fraudulently  disposes  of  or 
converts  to  his  own  use,  or  takes  or  secretes 
with  intent  so  to  do,  anything  of  value 
which  has  been  intrusted  to  him,  he  shall 
be  punished  as  if  he  had  been  convicted  of 
larceny.  I  do  not  think  anyone  could  in 
trust  anything  to  another  through  mistake. 
To  intrust  is  to  commit  with  confidence, 
give  in  trust,  confide,  to  place  in  charge,  to 
commit  something  to  as  a  trust. 

The  other  clause  of  our  statutes,  "or  ban 
come  into  his  possession,  care,  custody,  or 
control  by  reason  of  his  employment,'*  is 
equivalent  to  the  preceding  clause,  "which 
has  been  intrusted  to  him."  The  words  "by 
reason  of  his  employment"  must  have  refer- 
ence to  the  property  which  came  into  his 
possession,  care,  custody,  or  control,  and 
which  was  embezzled. 

The  soiled  clothes  were  in  the  possession, 
care,  custody,  or  control  of  the  defendant  by 
reason  of  her  en^ployment  as  laundress.  Her 
employment  had  reference  to  the  washing 
of  the  soiled  clothes.  A  misappropriation 
of  the  clothes  would  be  embezzlement  clear- 
ly. The  defendant's  employment  had  no 
reference  to  the  money  put  into  the  basket 
by  accident.  The  conversion  of  the  money 
by  the  defendant  was  larceny. 

In  Hughes,  Crim.  Law  &  Proc.  §  403,  fhe 
author  says:  "In  order  to  constitute  the 
crime  of  embezzlement,  it  is  necessary  that 
the  property  embezzled  should  come  law- 
fully into  the  hands  of  the  party  embezzling, 
and  by  virtue  of  the  position  of  trust  he 
occupies  to  the  person  whose  property  he 
takes."  In  §  496  the  same  author  says: 
"Before  embezzlement  can'  be  maintained, 
it  must  appear  that  the  property  was  de- 
livered to  the  accused  in  some  fiduciary' 
capacity, — a  relation  of  trust  and  con- 
19L.R.A.(N.S.) 


fidence."  The  very  property  converted, 
then,  must  have  been  delivered  to  the  ac- 
cused in  a  fiduciary  capacity  to  make  him 
guilty  of  embezzlement.  The  property  con- 
verted, the  bag  of  money,  was  not  delivered 
to  the  accused  in  a  fiduciary  capacity.  It 
was  not  delivered  to  the  accused  at  all. 
The  soiled  clothes  were  delivered  to  the 
accused,  and  the  money  was  taken  with  the 
clothes  by  mistake.  The  owner  of  the 
money  did  not  intend  that  the  defendant 
should  take  the  money,  only  the  clothes. 


IOWA  SUPREME  COURT. 

JAMES  FOREMAN,  Appt., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY. 

1—  Iowa,  — ,  116  N.  W.  724.) 

Damages  —  mental  snfferliig  — telegram 
—  relative  by  affinity. 

1.  No  presumption  of  mental  suffering 
will  arise  in  case  of  failure  to  deliver  a 
telegram  announcing  the  death  of  a  rela- 
tive by  affmity  only,  such  as  a  son's  wife; 
and  therefore  to   recover  damage  for  such 


Case  Note.  ^  Necesttity  and  degree  of 
relationship  essential  to  recover  for 
mental  anguish  for  failure  to  deliver 
telegram  announcing  death  or  ill' 
ness. 

The  earlier  cases  upon  this  subject  are 
collected  and  discussed  in  a  case  note  to 
Randall  v.  Western  U.  Tclcg.  Co.  15  L.R.A. 
(N.S.)  277.  In  addition  to  the  cases  there 
cited,  a  few  cases  decided  subsequently  to 
the  preparation  of  that  note  may  be  given. 

Where  damages  are  sought  for  the  fail- 
ure to  transmit  or  deliver  a  telegram  an- 
nouncing the  sickness  or  death  of  a  rela- 
tive, it  was  held,  in  Lee  v.  Western  U- 
Teleg.  Co.  (Ky.)  113  S.  W.  55,  that  no  re- 
covery can  be  had  unless  the  relationship 
existing  between  the  parties  is  that  of  par- 
ent and  child,  husband  and  wife,  sister  and 
brother,  or  grandparent  and  grandchild. 

And  in  Johnson  v.  Western  V.  Telog.  Co. 
81  S.  C.  236,  17  L.R.A.(N.S.)  1002,  (12  S. 
E.  244,  it  was  held  that  mental  angtiish 
will  not  be  presumed  to  exist  for  deiiriva- 
tion  <>f  opportunity  to  attend  the  funeral  of 
a  first  cousin. 

In  Western  U.  Teleg.  Co.  v.  Mc^lorris 
(Ala.)  48  So.  349,  it  was  held  that  the  re- 
lationship of  brothers  fell  within  that  lim- 
ited degree  of  relationship  from  which  it 
might  be  said  that  mental  ans^uish  aros** 
naturally  and  proximately  from  a  breach 
of  contract  to  transmit  and  deliver  t"le- 
ffraphic  messages.  But  an  uncle  or  br.ithor 
by  marriage  is  not  within  such  r'^lnti'-n-hin. 
Western  U.  Teleg.  Co.  v.  Long,  148  Ala.  202, 
41   So.  965. 
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sufTering  in  such  cases  facts  must  be 
pleaded  and  proved  showing  special  friend- 
ship or  affection,  although  it  is  not  neces- 
sary to  show  that  the  telegraph  company 
had  notice  of  such  facts. 
Telegraph  company  —  notice  of  rela- 
tionship. 

2.  The  relationship  of  the  parties  need 
not  appear  on  the  face  of  the  telegram  an- 
nouncing a  death,  to  render  the  company 
liable  for  damages  for  mental  sufTering  in 
case  it  fails  to  deliver  it,  if  it  had  knowl- 
edge of  such   relationship. 

Same— notice   of  suffcrine. 

3.  A  telegraph  company  cannot  escape 
liability  for  damages  for  mental  suffering 
of  a  man  because,  through  its  failure  to  de- 
liver a  telegram  to  his  father  announcing 
the  death  of  his  wife,  he  is  deprived  of  the 
presence  of  the  father  at  the  funeral,  on  the 
ground  that  it  was  not  informed  that  its 
failure  would  cause  such  sufTering. 

(June  10,  1908.) 

A  PPEAL  by  plaintifT  from  a  judgment  of 
1\.  the  District  Court  for  Buchanan  County 
in  his  favor  for  a  less  sum  than  demanded 
in  an  action  brought  to  recover  damages  for 
failure  promptly  to  deliver  a  telegram.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cook  A  Cook  for  appellant. 

Messrs.  George  H.  Fearons,  Parker, 
Hewitt,  &  Wright,  and  E.  £.  Hasner, 
for  appellee: 

The  addressee  of  the  undelivered  message, 
having  been  related  to  the  deceased  by  af- 
finity only,  cannot  recover  damages  for  al- 
leged mental  anguish  caused  him  by  the 
nondelivery  of  the  message,  because  he  failed 
to  show  notice  to  the  defendant  company, 
contemporaneous  with  the  filing  of  the  mes- 
sage, of  the  existence  of  special  relations  of 
cordiality  and  affection,  from  which  special 
relations  alone  the  alleged  mental  anguish 
could  arise. 

Western  U.  Teleg.  Co.  v.  Ayers,  131  Ala. 
391,  90  Am.  St.  Rep.  92,  31  So.  78;  Western 
U.  Teleg.  Co.  v.  I^ng,  148  Ala.  202,  41  So. 
905;  Western  U.  Teleg.  Co.  v.  Steenbergcn, 
107  Ky.  469,  54  S.  W.  820;  Davidson  v. 
Western  U.  Teleg.  Co.  21  Ky.  L.  Rep.  1292, 
64  S.  W.  8.30;  Butler  v.  Western  U.  Teleg. 
Co.  77  S.  C.  148,  57  S.  E.  767;  McDowell  v. 
Western  U.  Teleg.  Co.  79  S.  C.  257,  60  S.  E. 
662;  Little  v.  Western  U.  Teleg.  Co.  79  S. 
C.  255.  00  R.  E.  663;  Capers  v.  Western  U. 
Teleg.  Co.  71  S.  C.  29,  50  S.  E.  637 ;  Western 
r.  Teleg.  Co.  v.  Prevatt  149  Ala.  617,  43  So. 
106;  Denham  v.  Western  U.  Teleg.  Co.  27 
Ky.  L.  Rep.  999,  87  S.  W.  788;  Street, 
Foundation  of  Legal  Liability,  pp.  435-451; 
Amos  v.  Western  U.  Teleg.  Co.  79  S.  C.  259, 
60  S.  E.  660;  Western  U.  Teleg.  Co.  v.  Cof- 
fin, 88  Tex.  94,  30  S.  W.  890;  Western  U. 
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Teleg.  Co.  v.  McMillan  (Tex.  Civ.  App.)  30 
•S.  W.  298 ;  Western  U.  Teleg.  Co.  v.  Garrett 
(Tex.  Civ.  App.)  34  S.  W.  649;  Western  U. 
Teleg.  Co.  v.  Gibson  (Tex.  Civ.  App.)  39  S. 
W.  198;  Western  U.  Teleg.  Co.  v.  Wilson, 
97  Tex.  22,  75  S.  W.  482;  Western  U.  Teleg. 
Co.  v.  Luck,  91  Tex.  178,  66  Am.  St.  Rep. 
869,  41  S.  W.  469;-  Western  U.  Teleg.  Co. 
v.  Weniski,  84  Ark.  467,  106  S.  W.  486; 
Western  U.  Teleg.  Co.  v.  Birchfield,  14  Tex. 
Civ.  App.  664,  38  S.  W.  635. 

Deemer,  J.,  delivered  the  opinion  of  the 
court : 

The  petition  is  in  two  counts.  In  the 
first  plaintifT  asks  damages  for  pain  and 
anguish  resulting  from  the  failure  of  de- 
fendant to  deliver  a  telegram  sent  by  plain- 
tiff's son  from  Wausa,  Nebraska,  announ- 
cing the  death  of  the  son's  wife ;  and,  in  the 
second,  for  pain  and  anguish  suffered  by  the 
son  resulting  from  the  nondelivery  of  the 
message  to  plaintifT,  the  said  claim  having 
been  assigned  to  plaintifT.  It  was  alleged 
in  each  count  that  defendant,  when  it  re- 
ceived the  message,  was  informed  that  it  re- 
lated to  the  death  of  the  son's  wife.  The 
message  read  as  follows: 

To  James  Foreman, 

Independence,  Iowa. 
Sena  died  at  2:30  this  p.  m. 

W.  J.  Foreman. 
September  22nd,  1906. 

— and  the  charge  upon  the  same  was  $1, 
which  was  paid  by  the  son,  W.  J.  Foreman. 
At  the  conclusion  of  plaintiffs  testimony, 
the  trial  court  directed  a  verdict  for  plain- 
tifT in  the  sum  of  $1,  the  amount  paid  for 
sending  the  message.  The  motion  was  sus- 
tained on  the  theory  that  the  failure  to  de- 
liver the  message  was  not  the  proximate 
cause  of  the  pain  and  suffering;  that  the 
relationship  of  the  parties  being  by  affinity 
only  wa^  not  such  that  pain  and  sufTering 
would  be  presumed;  that  it  did  not  appear 
from  the  message  that  it  was  desired  that 
plaintifT  should  attend  the  funeral,  and  that 
the  defendant  had  no  notice  that  any  such 
attendance  was  desired,  or  that  any  special 
relations  existed  between  plaintifT  and  his 
daughter-in-law  as  that  pain  and  sufTering 
would  follow  from  the  nondelivery  of  the 
message.  Neither  count  of  the  petition  con- 
tains an  allegation  of  any  special  relations 
of  friendship  or  affection  between  plaintiff 
and  his  (!.':i«?hter-in-law;  nor  does  it  charge 
the  defendant  with  notice  or  knowledge 
thereof. 

It  is  contended  for  appellee  that,  as  there 
was  no  blood  relationship  between  the  plain- 
tifT and  his  daughter-in-law,  no  presumption 
of  pain  and  sufTering  obtains,  and  that  it 
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was  incumbent  on  plaintiff  to  show  by  alle- 
gation and  proof  that  such  relations  in  fact 
existed  between  them  as  that  pain  and  suf- 
fering in  fact  arose  out  of  the  nondelivery  of 
the  message,  and  that  defendant  had  knowl- 
edge thereof.  As  to  the  second  count  of  the 
petition,  4t  is  contended  tliat,  as  the  son  did 
not  notify  the  telegraph  company  when  he 
filed  the  message  that  he  would  suffer  if  his 
father  were  prevented  from  attending  the 
funeral,  no  damages  are  recoverable  beyond 
the  nominal  sum  paid  for  the  message.  It 
is  further  argued  that  the  testimony  shows 
that  the  son's  suffering,  if  any,  was  due  to 
the  failure  not  only  of  the  father  to  attend 
the  funeral  of  his  wife,  but  also  to  his  sis- 
ters' absence  from  the  funeral;  and  that  the 
son  did  not  distinguish  the  suffering  sus- 
tained by  reason  of  the  failure  of  the  father 
to  attend  from  that  of  his  anguish  over  the 
nonappearance  of  his  sisters.  The  negli 
gence  of  the  defendant  in  failing  to  make 
delivery  of  the  telegram  is  practically  con 
ceded,  and  our  discussion  will  be  confined 
to  the  propositions  above  stated. 

That  there  may  be  recovery  of  substantial 
damages  due  to  pain  and  suffering  from  the 
nondelivery  of  a  death  message  is  the  rule 
of  this  court.  See  Mentzer  v.  Western  U. 
Teleg.  Co.  93  Iowa,  762,  28  L.R.A.  72, 
57  Am.  St.  Rep.  204,  G2  N.  W.  1 ;  Cowan  v. 
Western  U.  Teleg.  Co.  122  Iowa,  379,  64 
L.R.A.  645,  101  Am.  St.  Rep.  268,  98  N.  W. 
281;  Hurlburt  v.  Western  U.  Teleg.  Co.  123 
Iowa,  295,  98  N.  W.  794.  In  each  of  these 
save  the  Cowan  Case  there  was  a  blood  re- 
lationship between  the  parties.  In  Cowan's 
Case  the  sender  of  the  message  was  the  wife 
of  the  deceased,  and  the  message  was  to  be 
delivered  to  her  relatives.  These  cases  also 
establish  the  rule  that,  when  there  is  a 
close  blood  relationship,  friendly,  affection- 
ate, and  cordial  relationships  will  be  pre- 
sumed, and  that  there  need  be  no  affirmative 
proof  that  they  existed.  The  question  we 
now  have  before  us  is:  Will  such  relations 
be  presumed  in  cases  where  the  parties 
are  not  related  by  blood,  but  by  affinity  only  ? 
Upon  this  proposition  there  is  a  sharp  and 
decided  conflict  in  the  authorities.  The  ac- 
tion being  for  tort,  our  rule  is  "that  the 
party  at  fault  must  respond  for  all  the  in- 
jurious results  which  flow  therefrom  by  or- 
dinary and  natural  sequence  without  the 
interposition  of  any  other  negligent  act  or 
overpowering  force."  That  one  will  suffer 
from  failure  to  deliver  a  message  relating 
to  the  death  of  a  near  relative  is  to  be  pre- 
sumed, and  damages  therefrom  follow  as  an 
ordinary  and  natural  sequence;  but,  where 
the  relationship  is  by  affinity,  and  no  facts 
are  either  pleaded  or  proved  showing  any 
special  friendship  or  affection,  no  presump- 
tion of  pain  and  suffering  should  arise  for 
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it  is  common  knowledge  that  from  such  re- 
lationship alone  no  presumption  arises  which 
will  justify  an  inference  that  for  failure  to 
deliver  a  message  pain  and  suffering  will 
result.  Some  cases,  and  perhaps  a  majority 
of  them,  go  to  the  extent  of  holding  that, 
even  if  such  special  relations  of  affection 
and  friendship  exist,  there  is  no  liability  on 
the  part  of  the  telegraph  company  unless  it 
has  knowledge  or  notice  thereof.  But  this 
rule  does  not  appear  to  us  to  be  sound.  The 
question  we  regard  as  one  of  presumption 
of  pain  and  suffering,  rather  than  of  notice 
to  the  company.  If  the  special  relations 
existed,  damage  followed  as  a  necessary  se- 
quence, and  it  is  not  necessary  to  show  that 
the  defendant  had  knowledge  of  these  spe- 
cial relations.  The  message  related  to  the 
death  of  the  son's  wife,  and  of  this  defend- 
ant had  knowledge.  The  relationship  of  the 
parties  need  not  appear  upon  the  face  of 
the  message,  nor  is  it  essential  that  defend- 
ant should  know  of  the  special  relations  ex- 
isting between  the  parties  interested.  That 
some  damage  would  likely  be  expected  to 
follow  from  failure  to  deliver,  defendant 
well  knew ;  and  it  is  not  essential  that  it  be 
advised  of  the  exact  damage  to  be  antici- 
pated. Lyne  v.  Western  U.  Teleg.  Co.  123 
N.  C.  129,  31  S.  E.  350;  Cashion  v.  Western 
U.  Teleg.  Co.  124  N.  C.  469,  46  L.R.A.  160, 
32  S.  E.  146;  Kennon  v.  Western  U.  Tel^. 
Co.  126  N.  C.  232,  35  S.  E.  468;  Bennett  v. 
Western  U.  Teleg.  Co.  128  N.  C.  103,  38  S. 
E.  294;  Hunter  v.  Western  U.  Teleg.  Co. 
135  N.  C.  458,  47  S.  E.  745;  Western  U. 
Teleg.  Co.  v.  Coffin,  88  Tex.  94,  30  S.  W. 
896;  Western  U.  Teleg.  Co.  v.  Crocker,  135 
Ala.  492,  69  L.R.A.  398,  33  So.  46.  The  rule 
above  announced  seems  to  be  sound  in  prin- 
ciple, although  it  is  not  in  accord  with  that 
adopted  in  Alabama,  South  Carolina,  and 
Texas.  See  Western  U.  Teleg.  Co.  v.  Ayers, 
131  Ala.  391,  90  Am.  St.  Rep.  92,  31  So. 
78;  Butler  v.  Western  U.  Teleg.  Co.  77  S. 
C.  148,  67  S.  E.  757;  Western  U.  Teleg.  Co. 
V.  Wilson,  97  Tex.  22,  76  S.  W.  482.  Of  the 
South  Carolina  cases  it  may  be  said  that 
.they  are  based  upon  a  statute  allowing  re- 
covery by  blood  relatives.  See  Amos  v. 
Western  U.  Teleg.  Co.  79  S.  C.  259,  60  S.  E. 
660.  And  in  Alabama  the  rule  is  somewhat 
in  doubt  in  view  of  the  decision  in  Western 
U.  Teleg.  Co.  v.  Crocker,  supra.  By  rea- 
son of  plaintiff's  failure  to  allege  special, 
affectionate,  friendly,  and  cordial  relations 
between  him  and  his  son's  wife,  the  trial 
court  was  right  in  directing  a  verdict  on 
the  first  count  of  the  petition. 

2.  The  second  count  of  the  petition  is  for 
mental  anguish  suffered  by  the  son  because 
of  his  father's  failure  to  attend  the  funeral 
of  the  wife.  The  defendant  was  notified, 
when  the  message  was  filed,  that  it  related 
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to  the  wife  of  W.  J.  Foreman.  It  is  con- 
tended that  defendant  is  not  liable  on  this 
count,  for  the  reason  that  it  was  not  noti- 
fied that  the  son  would  suffer  if  his  father 
should  be  prevented  from  attending  the  fu- 
neral. There  is  no  merit  in  this  contention, 
although  it  seems  to  have  some  support  in 
the  cases.  See  Western  U.  Teleg.  Co.  v. 
Luck,  91  Tex.  178,  6G  Am.  St.  Rep.  869,  41 
S.  W.  469 ;  Western  U.  Teleg.  Co.  v.  Weniskl, 
84  Ark.  457,  106  S.  W.  480.  Our  own  case 
of  Cowan  v.  Western  U.  Teleg.  Co.  supra, 
seems  to  settle  this  proposition  in  favor  of 
appellant.  Moreover,  the  cases  relied  upon 
by  appellee  are  not  strictly  in  point.  In 
view  of  the  holding  in  Cowan's  Case,  there 
is  no  need  for  further  discussion  of  this  mat- 
ter. See  also,  as  sustaining  the  same  rule, 
Western  U.  Teleg.  Co.  v.  Crocker,  supra; 
Western  U.  Teleg.  Co.  v.  Griffin,  27  Tex. 
Civ.  App.  306,  66  S.  W.  661.  The  trial  court 
was  in  error  in  directing  the  verdict  on  this 
count. 

3.  One  ruling  on  the  admission  of  testi- 
mony is  complained  of.  If  there  be  error 
here,  it  was  afterward  cured,  for  the  same 
matter  was  proved  by  another  witness. 

For  the  errors  pointed  out,  the  judgment 
must  be,  and  it  is,  reversed. 

Petition  for  rehearing  denied* 


rLLINOIS  SUPREME  COUHT. 

HENRY  E.  SAYLOR  et  al.,  Appts., 

v. 

GEORGE    C.    DUEL    et    al. 

(236  III.  429,  86  N.  E.  119.) 

Election  —  contest  -»  appeal. 

1.  A  provision  in  a  local-option  law  that 
the  county  court  shall  have  final  jurisdic- 
tion to  hear  and  determine  the  matter  of 
contested  elections  under  the  statute  makes 
inapplicable  a  general  statute  providing  for 
appeals  in  contested-election  cases,  and  pre- 
vents an  appeal  in  such  cases. 

Same-- denial  of  appeal  *  constitution- 
alHy. 

2.  A  statute  denying  an  appeal  in  pro- 
ceedings te  contest  a  local-option  election 
does  not  unconstitutionally  deprive  con*- 
testants  of  the  privileges  and  immunities 
of  citizens,  nor  of  property  without  due 
process  of  law,  nor  of  the  equal  protec- 
tion of  the  laws. 

Same —>  special  legislation. 

3.  A  statute  denying  an  appeal  In  a 
proceeding  to  contest  a  local-option  elec- 
tion when  an  appeal  is  allowed  in  a  pro 
ceeding  te  contest  other  elections  is  not 
unconstitutional  special  legislation. 

Same  —  final  determination. 

4.  An  order  sustaining  a  demurrer  to 
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a  petition  te  contest  a  local-option  election 
is  a  determination  of  the  merits,  from 
which  no  appeal  can  be  teken,  under  a 
statute  providing  that  the  trial  court  shall 
have  final  jurisdiction  te  hear  and  deter- 
mine the  merits  of  such  cases. 

(October  26,  1908.) 

APPEAL  by  contestants  from  a  judgment 
of  the  Du  Page  County  Court  sustaining 
a  demurrer  to  a  petition  to  contest  a  local- 
option  election.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Halght  &  Reuss  and  Bouford, 
Wayne,  &  Botsford,  for  appellants: 
,    Where  a  statutory  mode  of  procedure  is 
provided   in    election    conteste,    such   mode 
must   be   followed. 

Cavanaugh  v.  McConochie,  134  111.  516, 
25  N.  E.  674;  McCrary,  Elections,  4th  ed. 
§  436;  Sellers  v.  Thomas,  185  111.  384,  57 
N.  E.  10;  Schaumtoeflfel  v.  Belm,  77  111. 
567;  French  v.  Wilier,  126  111.  611,  2  L.RJ^. 
717,  9  Am.  St.  Rep.  661,  18  N.  E.  811; 
Watts  V.  Dull,  184  111.  86,  75  Am.  St.  Rep. 


Case  Note,  — Constitutionality  of  stat' 
ute  denying  right  of  appeal  from 
decision  of  courts  in  certain  classes 
of  oases. 

This  note  is  confined  to  stetutes  denying 
the  right  to  appeal  from  the  decision  of 
courte  of  law  in  a  designated  class  of  cases, 
and  excludes  cases  involving  the  constitu- 
tionality of  statutes  which  fail  te  provide 
for  an  appeal  from  the  decision  of  local  or 
state  boards  or  commissioners,  which  act 
without  the  intervention  of  a  court  of  law. 

The  power  te  teke  away  a  right  of  appeal 
so  as  to  affect  a  pending  action  or  proceed- 
ing is  not  within  the  scope  of  this  note. 

Legislative  right  in  general  as  to  finality  of 
judgmente. 

Where  the  right  to  appeal  from  a  judg- 
ment of  an  inferior  court  to  one  of  superior 
jurisdiction  is  not  secured  by  the  Constitu- 
tion, the  legislature  may,  in  ite  discretion, 
make  the  decision  of  the  inferior  court  final. 
People  V.  Fowler,  9  Cal.  86;  Edwards  v. 
Vandemack,  13  III.  633;  Paducah  v.  Rags- 
dale,  28  Ky.  L.  Rep.  1057,  92  S.  W.  13; 
Sullivan  v.  Haug,  82  Mich.  548,  10  L.R.A. 
263,  46  N.  W.  795;  Minneapolis  v.  Wilkin, 
30  Minn.  140,  14  N.  W.  581;  Fleshman  v. 
McWhorter,  54  W.  Va.  161,  46  S.  E.  116; 
Kohl  V.  Lehlback,  160  U.  S.  293,  40  L.  ed. 
432,  16  Sup.  Ct.  Rep.  304. 

In  Nebraska  the  right  to  a  review  in  the 
court  of  last  resort  is  secured  by  the  Con- 
stitution and  Bill  of  Rights.  State  ex  rel. 
Lincoln  v.  Babcock,  19  Neb.  239,  27  N.  W. 
98;  Hurlburt  v.  Palmer,  39  Neb.  168,  57 
N.  W.  1019;  School  Dist.  No.  6  v.  Traver, 
43  Neb.  524,  61  N.  W.  720. 

It  was  said  in  People  v.  Richmond,  16 
Colo.  274,  26  Pac.  929,  that  "the  citizen  has 
no  natural  or  inalienable  right  to  a  hearing 
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141,  56  N.  E.  303;  Donliii  v.  Hettinger,  57 
111.  348;  Swigart  v.  Chicago,  223  111.  371, 
79  N.  E.  48. 

Where  the  effect  of  a  new  act  is  to  amend 
the  general  statutes  of  the  state  upon  the 
subject,  by  adding  to  those  statutes  new 
provisions,  so  as  to  create  out  of  the  gen- 
eral statutes  and  the  new  act  a  new  law 
upon  the  subject,  the  new  act  is  clearly 
amendatory  of  the  old  statutes,  and  as  such 
is  unconstitutional  without  complying  with 
§  13,  art.  4,  of  the  Constitution. 

Badenoch  v.  Chicago,  222  111.  71,  78  N.  E. 
31;  People  ex  rel.  Stuckart  v.  Knopf,  183 
111.  410,  56  N.  E.  155. 

Repeals  by  implication  are  not  favored. 

People  ex  rel.  Akin  v.  Butler  Street 
Foundry  &  Iron  Co.  201  111:  236,  66  N.  E. 
349;   1  Kent,  Com.  p.  508. 

A  contest  of  an  election  held  under  this 
act,  as  against  a  contest  of  an  election  for 


other  purposes,  would  make  the  act  class 
legislation. 

Manowfiky  v.  Stephan.  233  111.  409,  84  X. 
E.  365;  Strong  v.  Dignan,  207  111.  391,  99 
Am.  St.  Rep.  225,  69  N.  E.  909;  Badenoch 
V.  Chicago,  supra;  Jones  v.  Chicago,  R.  I.  & 
P.  R.  Co.  231  111.  308,  121  Am.  St.  Rep. 
313,  83  N.  E.  215;  Hecker  v.  Illinois  C.  R. 
Co.  231  111.  578,  83  N.  E.  456. 

Messrs.  David  F.  Matchett  and  John 
S.  Goodwin,  for  appellees: 

The  county  court  had  final  jurisdiction  of 
the  proceeding  under  the  statute,  and  the 
appeal  is  now  improperly  before  this  court. 

Dramshop  act,  §  19. 

VIckers,  J.,  delivered  the  opinion  of  the 
court: 

At  the  election  held  in  the  city  of  Naper- 
ville,  Du  Page  county,  in  April,  1908,  the 
question  was  submitted  to  the  voters  of  said 


in  the  supreme  court.  If  the  right  to  such  a 
hearing  exists,  it  must  be  deduced  from 
some  constitutional  guaranty.  .  .  .  The 
declarations  in  §  6  of  the  Bill  of  Rights, 
'that  courts  of  justice  shall  be  open  to 
every  person,  and  a  speedy  remedy  afforded 
for  every  injury  to  person,  pnjperty,  or 
character;  and  that  right  and  justice  shall 
be  administered  without  sale,  denial,  or  de- 
lay',— simply  bestow  upon  each  individual 
the  right  to  an  intelligent,  impartial,  and 
speedy  judicial  hearing  and  determination 
of  his  grievances.  They  were  not  intended 
to  confer  the  privilege  of  having  each  con- 
troversy tried  by  every  court  of  the  state. 
.  .  .  The  litigant  cannot,  as  a  matter  of 
right,  assert  that  he  will  come  to  this  tribu- 
nal by  appeal,  for  such  appeals  remain 
creatures  of  statute,  and,  in  the  absence 
thereof,  do  not  exist.  He  cannot  claim  a 
vested  right  to  bring  his  case  to  this  court 
by  writ  of  error;  for,  while  this  writ  is  in 
most  cases  a  writ  of  right  at  the  common 
law,  it  may  by  statute,  unless  the  Consti- 
tution forbids,  be  limited  or  abolished  al- 
together." Similar  language  was  used  by 
the  court  in  United  States  ex  rel.  Bright- 
wood  R.  Co.  V.  O'Neal,  10  App.  D.  C,  244. 

And  it  was  held  in  McCue  v.  Com.  103  Va. 
870,  49  S.  E.  623,  that  a  writ  of  error  or 
'appeal  is  not  the  right  of  one  convicted  of 
crime,  and  is  no  part  of  due  process  of  law, 
as  thc'fe  is  no  absolute  right  thereto  in  civil 
or  criminal  cases. 

So,  a  statute  providing  that  writs  of  er- 
ror "in  all  criminal  cases  not  punishable 
with  death  shall  be  considered  as  writs  of 
right,  and  issue  of  course;  and  in  criminal 
cases  punishable  with  death  writs  of  error 
shall  be  considered  as  writs  of  grace,  and 
shall  not  issue  but  by  the  order  of  the  chan- 
cellor,"— is  not  a  denial  of  due  process  of 
law  in  a  case  punishable  by  death.  Andrews 
v.  Swartz,  166  U.  S.  272,  39  L.  ed.  422,  15 
Sup.   Ct.   Rep.   389. 

A  statute  denying  an  appeal  to  persons 
convicted  of  certain  miademeanors  in  the 
police  court  of  a  designated  city,  when  pcr- 
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sons  convicted  of  similar  misdemeanors  in 
justice's  court  elsewhere  in  the  state,  un- 
der the  same  circumstances  and  conditions, 
would  be  permitted  to  appeal,  does  not 
deny  the  former  the  equal  protection  of  the 
laws,  where  all  persons  within  the  jurisdic- 
tion of  the  same  court  have  the  same  right 
to  appeal!  Sullivan  v.  Haug,  supra.  Tlie 
court  said :  "No  person  has  a  constitutional 
right  to  a  second  trial,  after  having  been  duly 
convicted  before  a  court  of  competent  juris- 
diction, by  an  appeal  to  another  tribunal; 
neither  is  there  an  inherent  right  to  appe.al 
from  a  judgment  of  an  inferior  to  a 
court  of  superior  jurisdiction,  for  the  pur- 
pose of  securing  a  second  trial  upon  the 
merits.  The  right  to  an  appeal  is  and  al- 
ways has  been  statutory,  and  does  not  exist 
at  common  law.  It  is  a  remedy  which  the 
legislature  may,  in  its  discretion,  grant  or 
take  away;  and  it  may  prescribe  in  what 
cases,  and  under  what  circumstances,  and 
from  what  courts,  appeals  may  be  taken." 

So,  an  act  denying  an  appeal  to  the  su- 
preme court  .from  a  judgment  granting  a 
divorce  violates  a  constitutional  require- 
ment that  ''final  judgments  in  inferior 
courts  may  be  brought  by  writ  of  error,  or 
on  appeal,  into  the  supreme  court  in  such 
manner  as  may  be  prescribed  by  law."  Simp- 
son V.  Simpson,  25  Ark.  487. 

And  a  constitutional  provision  granting 
appeals  to  all  persons  aggrieved  by  any  or- 
der, sentence,  or  decree  of  the  orphans* 
court  to  a  designated  court  cannot  Ix*  taken 
away  by  the  legislature  by  providing  for  an 
appeal  to  a  different  court.  Kitchell  v. 
Beach,  35  N.  J.  Ej.  446. 

A  statute  providing  that  both  the  law  and 
fkicts  shall  be  open  to  review  in  the  supreme 
court,  where  the  appellate  court  reverses 
a  judgment  without  awarding  a  trial  de 
novo^  l)ecaU8e  its  finding  of  the  facts  differs 
from  that  of  the  trial  court,  creates  an 
unconstitutional  discrimination  between  par- 
ties litigant,  and  denies  equal  protection  of 
the  laws,  and  confers  special  privileges,  by 
permitting  the  appellee  to  have  the  facts  re- 
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city  whether  said  city  should  become  anti- 
saloon  territory  under  the  act  of  May  16, 
1907,  providing  for  the  creation,  by  popular 
vote,  of  anti-saloon  territory,  and  for  the 
abolition,  by  like  means,  of  territory  so 
created.  The  city  of  Naperville  consists  of 
three  wards,  each  of  which  constitutes  a 
voting  precinct.  The  result  of  this  election, 
as  declared  by  the  city  council  acting  on  the 
returns  made  by  the  election  judges,  was 
408  votes  against  tne  proposition  submitted 
and  467  in  favor  of  the  city  becoming  anti- 
saloon  territory.  Within  less  than  ten  days 
after  the  election  Henry  E.  Saylor,  Albert 
Pringnitz,  Mat  bias  W.  Sander,  Samuel 
Wehrli,  and  Walter  Weigand,  legal  voters 
of  the  city  of  Naperville,  filed  a  bond  for 
coats  in  the  county  court  of  Du  Page  county 
and  a  verified  petition  to  contest  the  elec- 
tion upon  the  proposition  submitted,  on  the 
following  grounds:    (1)  Because  of  alleged 


fraudulent  and  illegal  proclamations  and  re- 
turns in  the  first  and  third  wards;  (2)  be- 
cause of  irregular  and  unlawful  arrange- 
ment and  construction  of  the  poling  places 
in  said  first  and  third  wards;  (3)  because 
of  the  loss  of  one  regular,  officially  indorsed 
ballot  in  the  first  ward;  (4)  because  of  the 
casting  of  illegal  votes  in  favor  of  said  prop- 
osition in  the  first  and  third  wards  sufficient 
in  number  to  change  the  result  of  the  elec- 
tion in  the  city;  (5)  because  of  fraud  and 
misfeasance  of  the  election  officers  in  said 
first  and  third  wards.  The  city  of  Naper- 
ville, as  a  municipality,  was  not  made  a 
party  defendant. 

The  prayer  for  process  and  answer  to  the 
petition  is  as  follows:  "That  summons  here- 
in issue  out  of  this  court,  addressed  to 
George  C.  Duel,  the  city  clerk  of  said  city 
of  Naperville,  Du  Page  county,  Illinois,  no- 
tifying said  city  clerk  of  the  filing  of  this 


viewed  if  the  judgment  of  the  appellate 
court  is  against  him,  while  the  appellant 
has  no  such  right  if  defeated.  Hecker  v. 
Illinois  C.  R.  Co.  231  111.  574,  83  N.  E.  456; 
Jones  V.  Chicago,  R.  I.  &  P.  R.  Co.  231  111. 
302,  121  Am.  St.  Rep.  313.  83  N.  E.  215; 
Green  v.  Red  Cross  Medical  Service  Co. 
232  111.  616,  83  N.  E.  1081 ;  Zolnowski  v.  Ill- 
inois Steel  Co.  233  111.  299,  84  N.  E.  225; 
Hackett  v.  Chicago  City  R.  Co.  235  111.  116, 
85  N.  E.  320;  Reinhardt  v.  Chicago  Junc- 
tion R,  Co.  235  111.  576,  85  N.  E.  605. 

But,  under  constitutional  authority  to 
create  an  appellate  court  "from  which  ap- 
peals and  writs  of  error  shall  lie  to  the  su- 
preme court  in  [certain  enumerated  cases], 
and  in  such  other  cases  as  may  be  provided 
by  law,"  the  legislature  is  vested  with  dis- 
cretion to  make  the  judgment  of  the  appel- 
late court  conclusive  upon  all  questions  of 
fact.  Lake  Shore  &  M.  S.  R.  Co.  v.  Rich- 
ards, 152  111.  59,  30  L.R.A.  33,  38  N.  E.  773. 
And  this  right  is  recognized  in  People  v. 
Fowler,  supra;  Fallon  v.  Johnson,  51  Iowa, 
206,  1  N.  W.  478 ;  llager  v.  Adams,  70  Iowa, 
746,  30  N.  VV.  36;  Fleshman  v.  McWhorter, 
supra. 

Right  of  appeal  dependent  on  amount. 

In  the  absence  of  a  constitutional  restric- 
tion, the  legislature  may  deny  the  right  of 
appeal  in  cases  wherein  the  amount  involved 
does  not  exceed  a  designated  sum.  Lake 
Erie  &  W.  R.  Co.  V.  Watkins,  157  Ind.  600, 
62  N.  E.  443;  Southern  Indiana  R.  Co.  v. 
Thompson,  27  Ind.  App.  367,  61  N.  E.  595; 
I^avenworth  Coal  Co.  v.  Barber,  47  Kan. 
29,  27  Pac.  114;  Messenger  v.  Teagan,  106 
Mich.  654,64  N.  W.  499;  Tierney  v.  Dodge. 
9  Minn.  166,  Gil.  153;  Moise  v.  Powell,  40 
Neb.  671,  59  N.  W.  79;  Chicago,  B.  &  Q.  R. 
Co.  V.  Headrick,  49  Neb.  286,  68  N.  W.  489; 
Butterfield  v.  Rudde,  58  N.  Y.  489;.  Chat- 
tanooga V.  Keith,  115  Tenn.  588,  04  S.  W. 
62,  5  A.  &  E.  Ann.  Cas.  859;  Garcia  v.  Free, 
31  Utah,, 389,  88  Pac.  30. 

An  act  prohibiting  appeals  to  the  court 
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of  appeals  in  cases  wherein  the  matter  in 
controversy  does  not  exceed  $500  is  author- 
ized by  a  constitutional  provision  conferring 
such  appellate  jurisdiction  on  that  court  "as 
now,  or  may  be,  prescribed  by  law."  But- 
terfield V.  Rudde,  supra. 

So,  an  act  denying  the  right  of  appeal 
where  the  judgment  does  not  exceed  a  cer- 
taih  amount  is  not  open  to  tlie  objection  of 
special  or  unequal  legislation.  Garcia  v. 
Free,  supra. 

So,  a  municipal  charter  denying  appeals  in 
civil  cases  where  the  fine  imposed  does  not 
exceed  $10  is  not  prohibited  by  a  constitu- 
tional provii^ion  that  the  jurisdiction  of  the 
supreme  court  "shall  be  appellate,  under 
such  restrictions  and  regulations  as  may 
from  time  to  time  be  prescribed  by  law." 
Chattanooga  v.  Keith,  supra. 

And  an  act  providing  that  all  judgments 
of  the  county  courts,  on  appeals  from  jus- 
tices', mayors',  or  recorders'  courts,  when  the 
judgment  rendered,  or  the  fine  imposed,  or 
the  amount  in  controversy  shall  not  exceed 
$100,  exclusive  of  costs,  shall  be  final,  is  au- 
thorized by  a  constitutional  provision  em- 
powering the  legislature  to  "increase,  dimin- 
ish, or  change  the  civil  and  criminal  juris- 
diction of  county  courts."  Gerald  v.  State, 
4  Tex.  App.  308. 

So,  an  act  denying  the  right  to  appeal  to 
the  supreme  or  appellate  court  in  any  civil 
case  within  the  jurisdiction  of  a  justice  of 
the  peace,  except  cases  involving  a  question 
as  to  the  validity  of  a  franchise,  or  ordi- 
nance of  a  municipal  corporation,  or  the  con- 
stitutionality of  a  state  or  Federal  statute, 
or  the  proper  construction  thereof,  or  of  a 
right  guaranteed  by  the  state  or  Federal 
Constitution,  does  not  violate  a  constitu- 
tional provision  that  "the  supreme  court 
shall  have  jurisdiction  coextensive  with  the 
limits  of  the  state  in  appeals  and  writs  of 
error,  under  such  regulations  and  restric- 
tions as  may  be  prescribed  by  law."  Lake 
Erie  &  W.  R.  Co.  v.  Watkins,  supra. 

And  a  provision  of  the  Bill  of  Rights  that 
the  courts   shall   be  open   to  every   person. 
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petition,  and  directing  him  to  appear  in  thiH 
court  on  behalf  of  said  city  of  Naperville 
on  the  5th  day  of  May,  a.  d.  1908,  at  the 
hour  of  10  o'clock  in  the  forenoon,  in  the 
county  court  room  in  the  courthouse  in  the 
city  of  Wheaton,  in  the  county  of  Du  Page 
and  state  of  Illinois,  then  and  there  to  an- 
swer this  petition,  is  conformity  with  the 
statutes  in  such  case  made  and  provided." 
George  C.  Duel,  city  clerk  of  the  city  of 
Naperville,  entered  his  appearance,  as  did 
eight  other  citizens  and  legal  voters  of  said 
city,  and  filed  a  demurrer  to  the  petition, 
setting  out  the  following  causes  of  demur- 
rer: First,  that  neither  the  city  of  Naper- 
ville, Du  Page  county,  Illinois,  nor  any 
other  person,  is  made  a  defendant  in  or  to 
the  said  petition;  second,  as  to  the  matters 


and  things  contained  in  said  bill  wherein 
it  is  alleged  that  the  poling  places  in  the 
various  precincts  were  not  arranged  in  form 
as  provided  by  law,  the  same  and  each  and 
every  one  the  allegations  of  said  petition 
are  wholly  insufficient,  because  said  petition 
does  not  allege  that  said  illegal  arrangement 
of  the  poling  places  resulted  or  in  any  man- 
ner tended  to  prevent  a  free  and  fair  elec- 
tion as  so  arranged;  third,  because  said 
petition  is  wholly  insufficient  to  confer  any 
jurisdiction  on  this  court  to  grant  the  whofe 
or  any  part  of  the  relief  prayed  for  by 
said  petition.  The  county  court  sustained 
the  demurrer  and  dismissed  the  petition,  to 
which  ruling  of  the  court  the  petitioners 
duly  excepted  and  prayed  and  obtained  an 
appeal  to  this  court.     The  errors  assigned 


and  a  speedy  trial  afforded  for  every  injury, 
and  right  and  justice  shall  be  administered 
freely,  and  without  purchase;  completely, 
and  without  denial;  speedily,  and  without 
delay, — is  fully  satisfied  by  a  trial  in  a 
court  of  competent  jurisdiction  in  which  the 
right  to  a  jury,  in  proper  cases,  as  guaran- 
teed by  the  Constitution,  is  afforded.  Ibid. 
A  statute  of  Missouri,  providing  that  there 
shall  be  an  appeal  from  a  final  judgment  of 
the  circuit  court  to  the  supreme  court,  ex- 
cept in  certain  designated  counties,  wherein 
an  appeal  shall  lie  to  the  court  of  appeals, 
from  whose  decision  an  appeal  shall  lie  to 
the  supreme  court  only  in  cases  where  the 
amount  in  dispute,  exclusive  of  costs,  ex- 
ceeds $2,500,  or  involves  the  construction  of 
the  Constitution  of  the  state,  or  of  the  Unit- 
ed States,  and  in  some  other  enumerated 
special  cases,  does  not  contravene  the  14th 
Amendment  of  the  United  States  Constitu- 
tion, although  a  case  involving  a  lesser 
amount,  which  originated  in  another  county, 
would  be  appealable  to  the  supreme  court. 
Missouri  v.  Lewis  (Bowman  v.  Lewis)  101 
U.  S.  22,  25  L.  ed.  989.  The  court  said  that 
the  14th  Amendment  "could  never  have  been 
intended  to  prevent  a  state  from  arranging 
and  parceling  out  the  jurisdiction  of  its 
several  courts  at  its  discretion.  ...  It 
is  the  right  of  every  state  to  establish  such 
courts  as  it  sees  fit,  and  to. prescribe  their 
several  jurisdictions  as  to  territorial  extent, 
subject-matter  and  amount,  and  the  finality 
and  effect  of  their  decisions;  provided  it 
does  not  encroach  upon  the  proper  juris- 
diction of  the  United  States,  and  does  not 
abridge  the  privileges  and  immunities  of 
citizens  of  the  United  States;  and  does  not 
deprive  any  person  of  his  rights  without  due 
process  of  law,  nor  deny  to  any  person  the 
equal  protection  of  the  laws,  including  the 
equal  right  to  resort  to  the  appropriate 
courts  for  redress.  The  last  restriction  as 
to  the  equal  protection  of  the  laws  is  not 
violated  by  any  diversity  in  the  jurisdiction 
of  the  several  courts  as  to  subject-matter, 
amount,  or  finality  of  decision,  if  all  persons 
within  the  territorial  limits  of  their  respec- 
tive jurisdictions  have  an  equal  riglit  in 
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like  cases  and  under  like  circumstances  to 
resort  to  them  for  redress/' 

But  in  Morton  v.  Gordon,  Dallam  (Tex.) 
396,  an  act  of  the  Congress  of  the  Republic 
of  Texas  denying  the  right  of  appeal  to  the 
supreme  court  unless  the  amount  in  contro- 
versy exceeded  $300  was  held  invalid,  in  the 
absence  of  express  authority  for  its  adop- 
tion, where  the  Constitution  conferred  ap- 
pellate jurisdiction  on  the  supreme  court 
"co-extensive  with  the  limits  of  the  Repub- 
lic." 

The  right  to  an  appeal  from  a  judgment  in- 
volving less  than  a  designated  sum  is  denied 
by  the  constitutions  of  some  states.  Myers  v. 
Mitchell,  20  La.  Ann.  633;  Cherry  v.  State, 
4  Tex.  App.  4;  Penter  y.  Staight,  1  Wash. 
365,  25  Pac.  469. 

As  affected  by  other  mode  of  review. 

An  act  conferring  jurisdiction  upon  pro- 
bate courts  in  matters  pertaining  to  services 
rendered  by  agricultural  laborers  is  not  ren- 
dered unconstitutional  by  not  providing  for 
an  appeal,  where  a  different  statute  permits 
an  appeal  from  the  final  judgment,  decree, 
or  order  of  the  probate  court.  Thomas  v. 
Bibb,  44  Ala.  721. 

So,  a  municipal  charter  denying  the  right 
of  appeal  upon  conviction  before  a  justice  of 
the  peace  for  assault,  where  the  judgment 
or  fine  imposed  is  less  than  $25,  does  not 
conflict  with  a  constitutional  provision  giv- 
ing the  supreme  court  appellate  jurisdiction 
in  all  cases  of  such  character,  as  it  does  not 
deny  the  right  to  obtain  a  review  by  the 
writ  of  certiorari.  Tierney  v.  Dodge,  supra. 
The  court  said:  An  appeal  is  a  statutory 
right,  and  may  be  granted  or  withheld  in  all 
or  any  class  of  cases  which  may  be  deter- 
mined by  the  character  of  the  proceeding  or 
the  amount  of  fine  or  judgment,  as  the  lim- 
itation of  such  right  operates  equally  upon 
all  suitors  in  suc.h  court,  and  this  is  all 
that  is  required. 

So,  it  was  held  in  Moise  v.  Powell,  supra, 
that  an  act  denying  an  appeal  to  the  dis- 
trict court  where  the  case  was  tried  by  a 
jury,  unless  the  amount  involved  exceeded 
$20,  did  not  violate  a  constitutional  provi- 
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call  in  question  the  ruling  of  the  court  in 
sustaining  the  demurrer  and  dismissing  the 
petition. 

Section  19  of  the  act  of  1907  (Laws  1907, 
p.  304),  under  which  this  election  was  held, 
after  providing  for  a  contest  of  such  elec- 
tion .by  five  legal  voters  of  any  political 
division  in  which  an  election  shall  have 
been  held  as  provided  for  in  that  act,  pro- 
vides: "The  county  court  shall  have  final 
jurisdiction  to  hear  and  determine  the  mer- 
its of  such  cases."  Under  the  language  of 
this  statute,  we  are  met  with  the  question 
whether  any  appeal  lies  from  the  judgment 
of  the  county  court  to  this  court  from  a 
judgment  rendered  in  a  proceeding  to  con- 
test an  election  held  imder  the  statute  of 
1907.     This  question  is  raised  by  appellees 


in  their  brief,  but  is  not  discussed.  It  is 
discussed  at  some  length  by  appellants  in 
their  reply  brief.  Since,  in  our  views,  this 
is  a  question  of  controlling  importance,  we 
regret  that  we  have  been  compelled  to  in- 
vestigate it  without  any  brief  on  one  side 
and  with  but  little  assistance  from  the  one 
filed  by  the  other.  In  this  8ta<  the  right 
of  appeal  in  any  case  is  purely  statutory, 
with  the  possible  exception  of  certain  class- 
es of  cases  enumerated  in  §  11  of  article  6 
of  the  Constitution  of  1870,  in  which  the 
right  of  appeal  from  the  appellate  to  the 
supreme  court  in  certain  enumerated  cases 
seems  to  be  guaranteed  by  the  Constitution. 
Section  123  of  chapter  46  of  Kurd's  Re- 
vised Statutes  of  1905  provides  for  appeals 
to   be   taken   to   the    supreme    court   from 


sion  that  "the  right  to  be  heard  in  all  civil 
cases  in  a  court  of  last  resort,  by  appeal, 
error,  or  otherwise,  shall  not  be  denied;"  as 
a  person  against' whom  such  a  judgment  is 
rendered  may  obtain  a  review  thereof  by 
petition  in  error,  such  act  merely  depriving 
a  litigant  of  one  method  of  review,  and  leav- 
ing another  adequate  remedy  open  to  him. 

Nor  does  such  act  violate  the  provi- 
sions of  the  Bill  of  Rights  prohibiting  the 
taking  of  property  without  due  process  of 
law,  as  it  does  not  deprive  a  litigant  of  a 
review  of  questions  of  law  by  petition  in 
error.  Chicago,  B.  &  Q.  R.  Co.  v.  Headrick, 
49  Neb.  286.  68  N.  W.  489. 

Failure  to  provide  for  an  appeal  from 
an  order  of  a  magistrate  ordering  the  de- 
struction of  intoxicating  liquors  unlawfully 
kept  does  not  take  property  without  due 
process  of  law,  as  the  right  to  a  review  by 
error  is  not  denied.  Sothman  v.  State,  66 
Neb.  302,  92  N.  W.  303. 

Denial  of  appeal  in  proceedings  not  accord- 
ing to  common  law. 

As  the  right  to  a  review  of  civil  cases  in 
the  court  of  appeals  is  not  a  natural  and  in- 
herent one,  which  cannot  be  taken  away  by 
the  legislature,  an  act  providing  that  the 
judgment  of  the  supreme  court  in  summary 
proceedings  to  recover  possession  of  land 
shall  be  final,  unless  such  court  shall  allow 
an  appeal,  is  valid.  People  v.  Fowler,  9 
Gal.  85. 

So,  a  statutory  declaration  that  the  de- 
cision of  a  court  in  a  special  or  summary 
proceeding  unknown  to  the  common  law, 
created  to  afford  temporary  relief,  shall  be 
final,  is  valid  in  the  absence  of  constitu- 
tional restriction.  Mau  v.  Stoner,  14  Wyo. 
183.  83  Pac.  218. 

So,  an  act  providing  that  the  decision  of 
the  circuit  court  in  a  contested  election  case 
shall  be  final  does  not  contravene  a  con- 
stitutional provision  that  the  supreme  court 
shall  have  jurisdiction  of  certain  enumer- 
ated cases,  and  "shall  have  appellate  juris- 
diction in  all  other  cases,"  as  a  proceeding 
to  contest  an  election  is  not  a  "case,"  with- 
in the  meaning  of  the  Constitution,  but 
19LJl.A.(N.S.) 


merely  a  proceeding  for  a  recanvass  of  the 
votes  cast  and  the  finding  of  the  result. 
Moore  v.  Mayfield,  47  111.  167;  People  v. 
Smith,  61  111.  177. 

But  an  act  making  the  judgment  of  a 
justice  of  the  peace  final  in  certain  actions 
not  according  to  the  course  of  the  common 
law  and  expressly  forbidding  the  allowance 
of  appeal,  certiorari,  writ  of  error,  or  in- 
junction, and  declaring  that  the  litigants 
shall  abide  the  judgment,  violates  a  consti- 
tutional provision  vesting  in  the  supreme 
court  power  to  issue  writs  of  certiorari, 
and  to  hear  and  determine  the  same.  Ex 
parte  Anthony,  5  Ark.  358. 

So,  it  was  held  in  St.  Louis  &  S.  E.  R. 
Co.  V.  Lux,  63  111.  523,  that  an  act  permit- 
ting the  condemnation  of  land  for  a  railway 
right  of  way  by  the  circuit  court,  and  mak- 
ing its  jurisdiction  final  and  conclusive,  vio- 
lated the  provision  of  the  Constitution  of 
1848  that  the  supreme  court  should  have 
original  jurisdiction  in  cases  relating  to  the 
revenue,  in  mandamus  and  habeas  corpus 
proceedings,  and  appellate  jurisdiction  in 
other  cases;  as  such  proceeding  involves 
the  question  of  damages  in  condemning  land 
for  such  purpose,  and  is  a  contest  between 
two  parties  as  to  what  amount  one  shall  pay 
for  the  use  of  the  other's  lands,  and  must  be 
considered  a  "case"  within  the  meaning  of 
the  Constitution. 

And  so  an  act  authorizing  the  district 
judge  to  appoint  a  board  of  referees  to  pass 
upon  claims  and  demands  theretofore  issued, 
by  a  provisional  municipal  government 
whose  decision  is  to  be  affirmed  by  such  court, 
and  which  makes  no  provision  for  an  appeal, 
does  not  constitute  due  process  of  law  to 
which  every  person,  including  the  city  gov- 
ernment oif  the  municipality  subsequently 
formed,  is  entitled.  Guthrie  Nat.  Bank  v. 
McEl  Hinney,  6  Okla.  107,  47  Pac.  1062. 

An  act  declaring  the  decision  of  the  cir- 
cuit court  to  be  final  upon  appeals  to  it 
from  the  orders  of  the  board  of  police  in 
opening  section  lines  does  not  violate  a  con- 
stitutional provision  conferring  upon  the 
high  court  of  error  and  appeals  "such  juris- 
diction as  properly  belongs  to  a  court  of 
error  and  appeals,"  which  is  not  a  limita- 
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county  and  circuit  courts  in  all  contested 
election  cases,  "in  the  same  manner  and 
upon  like  conditions  as  is  provided  by  law 


was  held  granting  to  either  party  a  right 
of  appeal.  Appellants  contend  that  an  ap- 
peal lies  under  §  123  of  the  general  election 


for  taking  appeals  in  cases  in  chancery  |  law.  Whether  §  123  of  the  general  elec- 
from  the  circuit  courts."  There  is  no  pro-  tion  law  could  be  held  to  apply  to  an  elec- 
vision  in  the  act  under  which  this  election    tion  held  under  this  statute,  in  the  absence 


tion  upon  the  authority  of  the  legislature 
to  prohibit  appeals  in  certain  classes  of 
cases.    Dismukes  v.  Stokes,  41  Miss.  430. 

In  State  Tax-Law  Cases,  54  Mich.  350, 
20  N.  W.  493,  Cooley,  Ch.  J.,  and  Champlin, 
J.,  held  that  no  principle  of  constitutional 
law  was  violated  by  an  act  declaring  the 
decision  of  the  circuit  court  in  chancery  in 
a  proceeding  by  the  state  to  foreclose  liens 
upon  land  for  nonpayment  of  ta?res  to  be 
final  on  questions  as  to  the  admissibility  of 
evidence.  Campbell  and  Sherwood,  J  J., 
dissented,  on  the  ground  that  the  right  of 
appeal  in  a  chancery  cause  could  not  be  thus 
taken  away. 

The  granting  of  the  right  to  appeal  to  a 
court  in  a  proceeding  to  annex  territory  to 
a  city,  to  resident  property  owners  of  such 
territory,  but  not  to  nonresident  property 
owners,  is  not  a  grant  to  any  citizen  or  class 
of  citizens  of  privileges  or  immunities 
which,  upon  the  same  terms,  do  not  equally 
belong  to  all  citizens.  Taggart  v.  Claypool, 
145  Ind.  690,  32  L.R.A.  586.  42  N.  E.  18. 

Neither  does  such  act  violate  the  14th 
Amendment  to  the  United  States  Constitu- 
tion, providing  that  "no  state  shall  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  or  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."    Ibid. 

Finality  of  decisions  pertaining  to  local  im- 
provements. 

Statutes  providing  that  an  appeal  shall 
lie  from  the  decision  of  local  boards,  vested 
with  the  power  of  making  public  improve- 
ments, to  a  designated  court,  the  decision  of 
which  shall  be  final,  have  been  upheld  in  the 
absence  of  constitutional  restrictions  to  the 
contrary.  Houghton's  Appeal,  42  Cal.  58; 
People  ex  rel.  Henberg  v.  Cohen,  219  III. 
200,  76  N.  E.  388;  Dismukes  v.  Stokes,  su- 
pra, overruling  Yalabusha  County  v.  Carbry, 
3  Smedes  &  M.  529;  McAllister  v.  Albion 
Plank  Road  Co.  10  N.  Y.  353;  New  York  C. 
R.  Co.  v.  Marvin,  11  N.  Y.  276:  Re  Canal  & 
Water  Streets,  12  N.  Y.  406;  Re  Palmer,  40 
N.  Y.  561 :  People  ex  rel.  Grissler  v.  Fowler, 
55  N.  Y.  675;  Kadderly  v.  Portland,  44  Or. 
118,  74  Pac.  110,  rehearing  denied  in  44  Or. 
160,  75  Pac.  222;  Mau  v.  Stoner,  supra. 

So,  a  provision  of  a  city  charter  permit- 
ting an  appeal  from  an  assessment  for  pub- 
lic improvements  to  the  circuit  court,  and 
making  the  tatter's  decision  final,  does  not 
contravene  a  constitutional  provision  that 
"all  judicial  power,  authority,  and  juris- 
diction not  vested  by  this  Constitution  or  by 
laws  consistent  therewith  exclusively  in 
some  other  court  shall  belong  to  the  cir- 
cuit courts;  and  they  shall  have  appellate 
jurisdiction  and  supervisory  control  over 
the  county  courts  and  all  other  inferior 
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courts;*'  as  the  right  of  appeal  is  wholly 
statutory,  and,  unless  expressly  secured  by 
the  Constitution  and  such  constitutional 
provisions,  does  not  confer  such  right. 
Kadderly  v.  Portland,  supra. 

And  an  act  prohibiting  appeals  from  the 
court  of  general  term  to  the  court  of  ap- 
peals in  matters  pertaining  to  assessments 
for  local  improvements  is  not  unconstitu- 
tional, even  as  to  appeals  pending  at  the 
time  of  its  passage  which  must  be  dismissed. 
Re  Palmer,  40  N.  Y.  561. 

But  an  act  giving  appeal  to  the  county 
court  from  the  decision  of  commissioners  in 
erecting  and  establishing  highways,  and 
making  the  decisions  of  that  court  final,  vio- 
lates a  constitutional  provision  conferring 
appellate  jurisdiction  in  all  cases  upon  the 
supreme  court,  as  the  right  to  an  appeal  is 
a  constitutional  one  which  must  be  allowed 
when  claimed.  Schlattweiler  v.  St.  Clair 
County,  63  111.  449,  overruling  Coon  v.  Ma- 
son County,  22  III.  666;  Marion  County  v. 
Harper,  44  111.  482. 

Effect  of  failure  to  provide  for  an  appeal. 

The  failure  of  an  act  empowering  magis- 
trates to  issue  warrants  for  the  destruction 
of  intoxicating  liquors  unlawfully  kept, 
which  is  of  a  criminal  nature,  to  provide 
for  an  appeal  from  such  order,  does  not 
violate  a  constitutional  guaranty  of  "the 
right  to  be  heard  in  all  civil  cases  in  a  court 
of  last  resort,  by  appeal,  error,  or  other- 
wise," which  is  applicable  to  civil  cases 
only.  Sothman  v.  State,  66  Neb.  302,  92  N. 
W.  303. 

So,  the  failure  to  provide  for  an  appeal 
from  an  order  removing  a  cause  to  another 
court  does  not  render  unconstitutional  a 
statute  providing  that,  when  the  plaintiff  is 
entitled  to  some  relief,  but  not  in  the  court 
in  which  he  has  brought  his  action,  the 
cause  may,  in  the  discretion  of  the  court, 
be  removed  to  the  proper  tribunal,  where 
such  amendments  may  be  made  as  may  be 
necessary  to  a  hearing  of  the  case  according 
to  its  practice.  Insurance  Co.  of  N.  A.  v. 
Schall,  96  Md.  225,  61  L.R.A.  300,  53  Atl. 
925. 

But,  an  act  providing  that  certain  defaults 
of  overseers  of  highways  shall  be  misde- 
meanors and  triable  by  justices  of  the  peace, 
which  does  not  provide  for  an  appeal  upon 
conviction,  violates  a  constitutional  require- 
ment that  the  right  of  appeal  shall  be  se- 
cured in  all  cases  tried  by  justices  of  the 
peace.  Tims  v.  State,  26  Ala.  165.  And 
this  decision  was  followed  in  Ex  parte 
Haughton,  38  Ala.  570,  declaring  uncon- 
stitutional an  act  conferring  jurisdiction  in 
vagrancy  cases  upon  justices  of  the  peace, 
and  not  providing  for  an  appeal  upon  con- 
viction. 


1908. 


SAYLOR  V.  DUEL. 


383 


of  any  provision  in  the  law  of  1907  in  re- 
lation to  such  appeal,  is  not  involved;  since 
in  our  view  the  language  already  quoted 
from  §  19  must  be  held  to  take  elections 
held  under  said  act  out  of  the  operation  of 
said  §  123.  The  provision  that  the  county 
court  shall  have  "final  jurisdiction*'  to  hear 
and  determine  the  merits  of  such  cases 
must,  we  think,  be  construed  as  a  denial  of 
the  right  to  an  appeal  from  the  judgment 
of  the  county  court  in  contests  arising  under 
this  statute.  Jurisdiction  is  the  power  vest- 
ed by  the  law  in  a  tribunal  to  hear  and  de- 
termine causes  properly  coming  before  such 
tribunal.  "Final"  means  'iast;  conclusive; 
pertaining  to  the  end."  Bouvier's  Law  Diet. 
Ry  confi'rrinjT  upon  the  county  court  "final 
jurisdiction,"  the  jurisdiction  of  all  other 
ciiurts  sul>sci|uent  to  the  determination  in 
the  county  court  is  ex  i*t  termini  excluded. 

The  case  of  Lampson  v.  Piatt,  1  Iowa, 
55(3,  is  an  authority  for  the  construction 
which  we  place  on  this  statute.  In  that 
ease  §  12  of  an  act  of  the  legis- 
lature of  the  state  of  Iowa  (Laws 
1854-55,  p.  231,  chap.  156),  under  which 
the  proceeding  was  had,  provided  "that  any 
person  feeling  aggrieved  by  the  decision  of 
the  county  judge,  under  the  9th  section  of 
this  act  may  appeal  therefrom  to  the  dis- 
trict court  of  the  proper  county,  which  shall 
have  final  jurisdiction  over  the  matter  and 
shall  make  such  decision  in  the  premises 
as  justice  and  equity  may  require."  An  ap- 
peal was  prosecuted  from  the  district  court 
to  the  supreme  court  of  Iowa,  and,  in  hold- 
ing that  no  appeal  could  be  taken  from  the 
judgment  of  the  district  court,  the  supreme 
court  of  Iowa,  on  page  558  of  1  Iowa,  uses 
this  language:  "The  language  of  the  statute 
is  not  that  such  district  court  shall  have 
power,  in  such  cases,  to  enter  final  judg- 
ment, but  that  it  shall  have  final  jurisdic- 
tion. If  the  term  'final  judgment'  had  been 
used,  the  right  to  appeal,  in  view  of  the 
j»eneral  provisions  of  the  Code,  could  scarce- 
ly l>e  questioned.  Between  judgment  and 
jurisdiction  there  is,  however,  a  clear 
distinction.  The  one  is  the  decision  oi  the 
law  given  by  the  court  as  the  result  of  pro- 
ceedings therein  instituted;  the  other  has 
reference  to  the  power  conferred  to  take 
cogniwinee  of  and  determine  causes  accord- 
ing to  law,  and  to  carry  the  same  into  ex- 
ecution." That  court,  in  dismissing  the  ap- 
peal, made  the  further  remark  that  "to  our 
minds,  the  language  of  the  law  can  scarcely 
admit  of  two  interpretations."  In  Coon  v. 
^lason  County,  22  111.  666,  this  court. con- 
strued a  provision  in  §  38  of  chapter  93  of 
the  Revised  Statutes  of  1845,  providing  that 
"either  party  may  appeal  to  the  circuit 
court,  where,  the  case  being  fully  heard, 
such  judgment  or  order  shall  be  made  there- 
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on  as  the  court  shall  deem  right  and  which 
shall  be  a  final  decision,"  as  conferring  upon 
the  circuit  court  the  power  to  finally  deter- 
mine the  cause.  This  court  there  said:  "We 
are  of  the  opinion  that  the  legislature  in- 
tended to  prohibit  the  prosecution  of  a  writ 
of  error  as  well  as  an  appeal."  Moore  v. 
Mayfield,  47  III.  167,  was  an  election  con- 
test. The  statute  then  in  force  provided 
that  the  contest  should  be  heard,  in  the  first 
instance,  by  three  justices  of  the  peace,  and 
allowed  an  appeal  from  the  decision  of  the 
three  justices  to  the  circuit  court  under  a 
provision  that  "the  decision  of  which  court 
shall  be  final."  Rev.  Stat.  1845,  chap.  37, 
§  49.  It  was  there  held  that  the  judgment 
of  the  circuit  court  was  final,  and  the  writ 
of  error  was  dismissed.  See  Loomis  v.  Hod- 
son,  224  111.  147,  79  N.  E.  690. 

Appellants  contend  that  to  construe  this 
act  as  denying  an  appeal  would  be  to  single 
out  a  contest  of  an  election  held  under  said 
act  from  a  contest  of  an  election  held  for 
any  other  purpose,  and  that  to  do  so  would 
render  the  act  unconstitutional,  as  being 
contrary  to  the  14th  Amendment  of  the 
Federal  Constitution  and  in  violation  of  §  22 
of  article  4  of  the  Constitution  of  this 
state.  The  particular  part  oi  the  14th 
Amendment  of  the  Federal  Constitution 
which  is  supposed  to  be  violated  by  the 
construction  we  have  placed  upon  this  stat- 
ute reads  as  follows:  "No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  Appellants  have 
no  privileges  or  immunities  which  are 
abridged  by  denying  them  a  right  of  appeal 
in  this  case,  nor  are  they  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law.  Even  if  it  could  be  said  that  a  proceed- 
ing to  contest  an  election  held  for  the  pur- 
pose of  determining  whether  a  municipality 
should  or  should  not  become  anti-saloon  ter- 
ritory in  some  undefinable  way  involved  the 
life,  liberty,  or  property  of  the  particular 
citizens  who,  availing  themselves  of  the 
statutory  privilege,  take  the  initiative  in 
bringing  about  such  contest,  the  fact  that 
the  legislature  has  seen  proper  to  withhold 
the  right  of  appeal  would  not  be  a  depriva- 
tion of  such  constitutional  right  without 
due  process  of  law.  "One  hearing,"  the  Su- 
preme Court  of  the  United  States  has  said, 
"if  ample  l)efore  judgment,  satisfies  the  de- 
mand of  the  Constitution  in  this  respect 
.  .  .  If  a  single  hearing  is  not  due  proc- 
ess, doubling  it  will  not  make  it  so." 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Backus, 
154  U.  S.  421,  38  L.  ed.  1031,  14  Sup  Ct. 
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Rep.  1114.  In  the  case  above  cited  Mr.  Jus- 
tice Brewer  uses  language  which  seems  to 
us  applicable  to  the  other  contention  of  ap- 
pellants in  this  case.  On  page  427  of  154 
U.  S.,  the  learned  justice  said :  "The  power 
of  a  state  to  make  classifications  in  judicial 
or  administrative  proceedings  carries  with 
it  the  right  to  make  such  a  classification  as 
will  give  to  parties  belonging  to  one  class 
two  hearings  before  their  rights  are  finally 
determined,  and  to  parties  belonging  to  a 
different  class  only  a  single  hearing.*'  The 
decision  above  cited  appears  to  be  a  suffi- 
cient answer  to  appellants*  views,  not  only 
as  to  the  point  made  that  the  statute  as 
thus  construed  violates  the  14th  Amend- 
ment of  the  Federal  Constitution,  but  also 
as  to  the  other  contention  that  the  act  is 
special  legislation  within  the  meaning  of 
§  22  of  article  4  of  the  Constitution  of 
Illinois.  This  court  has  held  in  many  cases 
that  it  is  not  necessary  that  a  law  shall 
apply  to  all  the  people  of  the  state  under 
this  clause  of  our  Constitution.  Where  a 
class  is  composed  of  persons  possessing  in 
common  some  disability,  attribute,  or  quali- 
fication, or  are  under  some  conditions  mark- 
ing them  as  proper  objects  in  whom  to  vest 
the  specific  rights  granted  unto  them,  the 
legislature  may  pass  a  law  applicable  only 
to  such  class.  Vogel  v.  Pekoe,  157  III.  339, 
30  L.R.A.  491,  42  N.  E.  386.  A  law  is 
general,  not  because  it  embraces  all  of  the 
governed,  but  because  it  may  do  so  when 
they  occupy  the  same  position  as  those  who 
are  embraced  in  its  terms.  Hawthorn  v. 
People,  109  111.  302,  60  Am.  Rep.  610.  The 
legislature,  in  adopting  the  law  granting 
the  right  'to  determine  by  vote  whether  a 
political  subdivision  shall  become  or  shall 
continue  to  be  anti- saloon  territory,  has 
seen  proper  to  differentiate  in  several  partic- 
ulars the  procedure  for  contesting  such 
elections  from  the  corresponding  provisions 
found  in  the  general  election  law.  Thus  it 
is  provided  in  §  117  of  the  general  election 
law  that  any  five  electors  may  contest  an 
election  upon  any  subject  which  may  be  by 
law  submitted  to  a  vote  of  the  people  of  a 
county  upon  filing  a  petition  in  the  circuit 
court  within  thirty  days  after  the  result  of 
the  election  shall  be  determined.  In  a  con- 
test, for  instknce,  of  an  election  for  the 
removal  of  a  county  seat,  any  five  electors 
may  make  such  contest.  In  respect  to  the 
number  and  qualifications  of  those  who  may 
contest,  this  section  is  similar  td  §  19  of  the 
act  of  1907,  but  in  other  respects  there  are 
wide  differences.  Under  the  general  election 
law  the  contest  is  in  the  circuit  court,  while 
under  the  law  of  1907  it  is  in  the  county 
court.  Under  the  general  law,  the  petition- 
ers have  thirty  days  in  which  to  file  the 
petition,  while  undef  thi^  special  statute  it 
19I,,KA.(N.S.) 


must  be  filed  in  ten  days;  and,  under  the 
general  law,  the  petitioners  are  not  re- 
quired to  give  a  bond  for  costs,  while,  under 
the  new  act,  a  bond  for  costs  must  be  filed 
by  the  petitioners  before  filing  their  peti- 
tion. Besides  these  differences,  the  legisla- 
ture, for  reasons  which  it  deemed  sufficient, 
has  seen  proper  to  provide  for  appeals  from 
decisions  in  all  contested  election  cases  un- 
der the  general  law,  while  as  to  contests  of 
election  under  the  law  of  1907  it  has  con- 
ferred final  jurisdiction  upon  the  county 
court.  In  doing  so  the  legislature  has  ex- 
ercised its  power  to  determine  that  spe- 
cial elections  upon  this  particular  subject 
shall  constitute  a  special  class,  which  are 
subject  to  all  the  provisions  of  the  statute 
under  which  they  are  conducted.  The  act  in 
question  is  not  open  to  the  constitutional 
objections  urged  against  it. 

There  being  no  authority  of  law  for  tak- 
ing an  appeal  in  this  case,  the  appeal  must 
be  dismissed. 

Petition  for  rehearing  denied  December  3, 
1908, 


IlililNOIS  SUPREME  COURT. 

JOSEPHINE  LONG,  Appt, 

V. 

JOHN  M.   BARTON  et  al.,  Exrs.,  etc.,  of 
Philip  H.  Barton,  Deceased. 

(236  III.  661,  86  N.  E.  127.) 

Divorce  — antenuptial  contract. 

Acceptance,  by  a  wife,  of  a  sum  allowed 
her  by  a  decree  of  divorce  in  lieu  of  dower, 
bars  her  rights  under  an  antenuptial  con- 
tract which  provides  for  payment  to  her, 
at  her  husband's  death,  of  a  certain  sum  of 
money  in  lieu  of  dower. 

(October  26,  1908.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Appellate  Court,  Third  District, 
reversing  a  judgment  of  the  Circuit  Court 
for  Vermillion   County,  which  in  turn  af- 

Note.  —  In  numerous  cases  the  question 
is  raised  whether  or  not  any  provision  in 
lieu  of  dower  in  a  decree  of  divorce  is  valid, 
and  the  courts  are  not  harmonious  upon  the 
question.  But,  assuming  that  such  a  pro- 
vision is  valid,  Long  v.  Barton  presents  the 
further  question  of  the  effect  of  such  a  pro- 
vision, or  rather  of  the  acceptance  of  such  a 
provision,  upon  an  antenuptial  settlement 
made  in  lieu  of  dower;  in  other  words, 
whether  an  acceptance  of  a  provision  in  lieu 
of  dower  would  revoke  something  else  pro- 
vided in  lieu  of  dower. 

A  search  has  failed  to  reveal  any  other 
case  which  is  in  point. 


1908. 


LONG  V.  BARTON. 


385 


firmed  a  judgment  of  the  County  Court  al- 
lowing a  claim  against  the  e9tate  of  Philip 
H.  Barton,  deceased.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Mabin  &  Morris,  for  appellant: 
Marriage  is  a  valuable  consideration  for 
a  contract  or  conveyance  between  the  hus- 
band and  wife,  who  are  deemed  purchasers 
^for  a  valuable  consideration. 

6  Am.  &  Eng.  Enc.  Law,  p.  724;  1  Bou- 
vier's  Law  Diet.  14th  ed.  title  "Considera- 
tion," p.  331;  Rockafellow  v.  Newcomb,  57 
111.  187;  Dunlop  v.  Lamb,  182  111.  324,  55 
N.  E.  354;  19  Am.  k  Eng.  Enc.  Law,  p. 
1240;  10  Am.  &  Eng.  Enc.  Law,  p.  209; 
Huguley  v.  Lanier,  86  Ga.  636,  22  Am.  St. 
Rep.  487,  12  S.  E.  922;  Barth  v.  Lines, 
118  111.  374,  59  Am.  Rep.  374,  7  N.  E. 
679;  McGee  v.  McGee,  91  111.  553. 

Alimony  is  a  provision  for  the  wife's 
support,  and  the  term  is  equally  applicable 
to  all  allowances,  whether  annual  or  in 
gross. 

2  Am.  ft  Eng.  Enc.  Law,  p.  92,  1[1,  "note 
1;  Wheeler  v.  Wheeler,  18  111.  40;  Plaster  v. 
Plaster,  47  111.  294;  Clarke  v.  Lott,  11  111. 
114. 
Mr.  J.  B.  Mann,  for  appellees: 
A  contract  to  pay  a  sum  of  money  in  lieu 
o!  dower  is  a  substitute  or  equivalent  for 
dower,  and  can  be  claimed  by  the  wife  only 
when  she  becomes  the  widow  of  the  prom- 
isor. 

Jordan  v.  Clark,  81  III.  465;  Clarke  v. 
Lott,  11  111.  105;  2  Bishop,  Marr.  &  Div. 
1873  ed.  S  720. 

The  court  has  the  power  to  make  the  pay- 
ment of  alimony  a  bar  to  dower. 

Armstrong  v.  Armstrong,  35  III.  109; 
Adams  v.  Storey,  135  111.  448,  11  L.R.A. 
790,  25  Am.  St.  Rep.  392,  26  N.  E.  582; 
Marvin  v.  Collins,  48  III.  156. 

Appellant  cannot  claim  under  the  ante- 
nuptial agreement  after  availing  herself  of 
the  benefit  of  the  decree  for  alimony. 

Adams  v.  Storey,  supra;  Ruckman  v.  Al- 
wood,  44  111.  183;  2  Bishop,  Marr.  &  Div. 
1873  ed.  f  722. 

Any  circumstance  which  bars  dower  also 
bars  that  which  is  the  equivalent  of  dower. 
Jordan  v.  Clark,  stipra. 

Vickers,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of 
the  appellate  court  for  the  third  district  re- 
Tersing,  without  remanding,  a  judgment  of 
the  circuit  court  of  Vermilion  county. 

The  facts,  which  are  not  in  dispute,  are 
as  follows:  On  October  1,  1901,  appellant, 
Josephine  Long,  and  Philip  H.  Barton,  in 
contemplation  of  a  marriages  thereafter  to 
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be   celebrated   between   them,   entered    into 
the  following  antenuptial  contract: 

Know  all  men  by  these  presents,  that  I, 
Philip  H.  Barton,  of  Danville,  Vermilion 
county,  Illinois,  hereinafter  known  as  the 
party  of  the  first  part,  and  Miss  Tonie  Long, 
of  the  city  of  Danville,  county  of  Vermilion, 
state  of  Illinois,  hereinafter  known  as  the 
party  of  the  second  part,  witnesseth:  That 
the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  second  party  being 
joined  with  the  first  party  in  wedlock,  and 
after  said  marriage  said  first  party  hereby 
agrees  that  said  second  party  shall  after 
his  death,  in  lieu  of  dower,  have  the  sum 
of  $5,000,  to  b^  paid  out  of  the  estate  of 
the  said  first  party  after  all  just  debts  and 
funeral  expenses  of  the  said  first  party  have 
been  paid.  Second  party  agrees,  in  consid- 
eration of  said  $5,000  to  be  paid  as  above 
recited,  to  relinquish  and  waive  all  her 
dower  rights  of  the  estate  of  the  said  first 
party  that  may  accrue  to  her  by  reason 
of  the  marriage  of  the  said  first  party  to  the 
said  second  party  under  the  laws  and  stat- 
utes of  the  state  of  Illinois.  Witness  our 
hands  and  seals  this  first  day  of  October, 
1901.  Philip  H.  Barton.  [Seal.] 

Tonie  Long.  [Seal.] 

On  the  day  following  the  execution  of 
this  contract  the  parties  thereto  were  mar- 
ried. They  lived  together  as  husband  and 
wife  until  1904,  when  appellant  obtained  a 
divorce  from  her  husband  in  the  circuit 
court  of  Vermilion  county  on  the  charge  of 
extreme  and  repeated  cruelty.  By  the  de- 
cree appellant  was  allowed  $2,000  as  a  gross 
sum  in  full  of  all  of  her  claim  in  and  to  the 
property  of  her  husband.  The  payment  of 
the  $2,000  to  appellant  was  directed  to  be 
made  upon  the  execution  and  delivery  to 
her  husband  of  a  quitclaim  deed  releasing 
all  her  interest  in  the  real  estate  of  her  said 
husband.  It  was  further  provided  in  said 
decree:  "The  payment  of  the  said  sum  of 
$2,000  by  defendant  to  complainant  shall 
also  be  considered  as  in  lieu  of  and  in  full 
satisfaction  of  complainant's  contingent 
right  of  dower  and  all  other  rights  in  the 
lands  and  tenements  of  defendant  now 
owned  by  him  and  by  him  hereafter  ac- 
quired." The  appellant  accepted  the  $2,000 
awarded  her  by  the  decree.  Philip  H.  Bar- 
ton died  testate,  and  appellees,  John  M.  Bar- 
ton and  Charles  L.  English,  were  appointed 
executors  of  his  will.  Appellant,  claiming 
that  she  was  entitled  to  receive  the  $5,000 
named  in  the  antenuptial  contract,  filed  a 
claim  against  the  estate  of  Philip  H.  Barton 
for  that  sum.  The  county  court  of  Ver- 
milion county  allowed  said  claim,  and,  upon 
an  appeal  to  the  circuit  court  by  the  execu- 
26 
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tors,  the  Bame  result  was  reached.  The  ap- 
pellate court,  as  already  indicated,  reversed 
the  judgment  of  the  circuit  court  and  re- 
fused to  remand  the  cause,  and  it  is  this 
latter  judgment  that  appellant  seeks  to  have 
reviewed  by  this  appeal. 

By  her  acceptance  of  the  $2,000  under  the 
provisions  of  the  divorce  decree,  appellant 
must  be  held  to  have  waived  her  right  to 
dower  in  her  husband's  lands.  The  ante- 
nuptial contract  is  not  an  unconditional 
promise  to  pay  $5,000,  but  it  is  to  be  paid  in 
lieu  of  dower.  If  appellant  had  died  be- 
fore her  husband,  all  rights  under  the  ante- 
nuptial contract  would  have  been  extin- 
guished. The  elTect  of  the  antenuptial  con- 
tract was  to  substitute  a  ^um  of  money  for 
appellant's  right  of  dower  in  her  husband's 
land.  Anything  that  would  extinguish  her 
right  of  dower  would  extinguish  that  which, 
by  agreement,  was  substituted  in  its  place. 
This  rule  has  been  recognized  in  the  follow- 
ing decisions  of  this  court:  Clarke  v.  Lott, 
11  111.  106;  Jordan  v.  Clark,  81  111.  465: 
Lennahan  v.  O'Keefe,  107  111.  620;  Adams 
V.  Storey,  135  111.  448,  11  L.R.A.  790,  25 
Am.  St..  Rep.  392,  26  N.  E.  582.  In  the 
last  case  cited  it  was  held  that  the  right  to 
dower  was  barred  by  an  annuity  given  for 
life  in  a  divorce  decree  which  makes  the 
annuity  a  lien  and  charge  tipon  the  hus- 
band's real  estate,  where  the  wife  has  taken 
her  support  and  maintenance  under  the  de- 
cree. Appellant,  having  accepted  the  pro- 
visions made  for  her  by  the  decree  in  lieu 
of  dower,  must  be  held  to  have  abandoned 
all  claim  to  that  which,  under  the  contract, 
represented  her  dower. 

The  judgment  of  the  Appellate  Court  for 
the  Third  District  is  affirmed. 

Petition  for  rehearing  denied  December 
3,  1908. 


ILLINOIS  SUPREME  COURT. 

CHICAGO   TITLE   &   TRUST   COMPANY, 

Appt., 

v. 

JEROME  J.  DANFORTH  et  al. 

(236  111.  654,  86  N.  E.  364.) 

Records  —  abstract  —  riicht  to   copy. 

Copies  of  books  containing  abstracts  of 
title  to  property  in  the  county,  which  are 
required  to  be  made  by  the  recorder,  and  for 
copies  of  which  made  by  him  he  is  required 
to  charge  a  fee,  may  be  made  by  private  ab- 
stract companies  under  a  statute  providing 


Note.  —  As  to  right  to  copy  real-estate 
records  for  the  purpose  of  compiling  inde- 
pendent set  of  abstract  books,  see  case  note 
to  State  px  rel.  Nevada  Title  Guaranty  & 
T.  Co.  V.  Grimes,  6  L.R.A.(N.S.)  545. 
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that  all  abstract  and  other  books  kept  in  the 
recorder's  office  shall  be  exhibited  to  those 
who  wish  to  inspect  them,  and  all  persons 
shall  have  a  right  to  take  abstracts  thereof, 
although  the  result  will  be  to  give  such  com- 
panies the  advantage  of  labor  performed  by 
the  recorder  in  competing  with  him  for  busi- 
ness. 

(October  26,  1908.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  decree  of  the  Circuit  Court  for 
Cook  County  dismissing  a  bill  filed  to  en- 
join the  copying  of  the  books  containing  the 
abstracts  of  title  to  real  estate  in  Cook 
county.    Affirmed. 

Statement  by  VIckers,  J.: 

The  Chicago  Title  &  Trust  Company,  in 
its  capacity  of  a  taxpayer  of  Cook  county, 
filed  a  bill  against  Jerome  J.  Danforth,  the 
Abstract  Construction  Company,  the  Real 
Estate  Title  &  Trust  Company,  Abel  Davis, 
as  recorder  of  Cook  county,  and  the  county 
of  Cook,  to  enjoin  the  three  first-named  de- 
fendants from  copying  the  abstract  books  or 
tract  indices  belonging  to  Cook  county,  and 
to  enjoin  the  last-named  two  defendants 
from  permitting  the  other  defendants  to 
make  any  such  copies,  either  verbatim  or 
substantial.  The  bill  also  prayed  for  a  re- 
turn to  the  county  of  Cook  of  all  such  copies 
of  said  books  as  may  have  been  made,  and 
for  an  accounting  for  any  compensation  that 
may  have  been  received  for  the  making  of 
abstracts  of  title  from  the  copies  of  the  ab- 
stract books  or  tract  indices  which  may 
have  wrongfully  come  into  the  hands  of  the 
three  defendants  first  above  named.  All  of 
the  defendants  below,  other  than  the  county 
of  Cook  and  the  recorder,  filed  a  general 
demurrer  to  the  bill  in  its  amended  form, 
which  was  sustained  by  the  circuit  court  and 
the  bill  dismissed  for  want  of  equity.  The  re- 
corder and  Cook  county  answered  the  bill. 
The  former  admits  all  of  the  allegations  of 
the  bill,  and  joins  in  the  prayer  for  relief, 
and  the  latter,  by  its  answer,  admits  the 
substance  of  the  bill,  but  denies  that  the 
complainant  is  entitled  to  any  relief.  Upon 
an  appeal  from  a  decree  dismissing  the  bill 
for  want  of  equity,  the  appellate  court  for 
the  first  district  affirmed  the  decree  below. 
This  appeal  is  prosecuted  by  the  complain- 
ant below  from  the  judgment  of  affirmance 
in  the  appellate  court.  From  the  averments 
of  the  amended  bill,  it  appears  that  the  re- 
corder of  Cook  county  caused  to  be  made,  at 
the  expense  of  the  county,  a  set  of  abstract 
books,  and  that  the  recorder  used  such  ab- 
stract' books  in  supplying  the  public  with 
abstracts  of  land  titles  in  that  county,  in  ac- 
cordance with  the  provisions  of,  and  for  the 
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compensation  provided  in,  "An  Act  to  Au- 
thorize Recorders  of  Deeds  in  Counties 
where  Recorders  of  Deeds  are  Elected  to 
Keep  Abstract  Books,  Make  Abstracts,  and 
Fixing  the  Fees  and  Compensation  There- 
for" approved  June  16,  1887,  in  force  July 
1,  1887.  The  bill  sets  out  in  detail  when 
and  how  these  abstract  books  were  made, 
and  the  cost  of  the  same  to  the  county.  It 
appears,  further,  from  the  bill,  that  the  Ab- 
stract Construction  Company  is  a  corpo- 
ration organized  in  1904,  with  a  capital 
stock  of  $200,000,  and  that  Jerome  J.  Dan- 
forth  is  president  of  said  company;  that 
said  company  has  been  engaged  in  copying 
the  abstract  books  for  something  over  a 
year;  that,  a  short  time  before  the  filing 
of  the  bill,  the  Real  Estate  Title  &  Trust 
Company,  another  corporation,  was  or- 
ganized, with  a  capital  stock  of  $1,000,000, 
and  that  the  Abstract  Construction  Com- 
pany has  assigned  and  transferred  to  the 
Real  Estate  Title  &  Trust  Company  all  of 
the  abstract  books,  tract  indices,  and  other 
information  which  had  been  compiled  by  the 
Abstract  Construction  Company  from  the 
abstract  books  belonging  to  Ciook  county. 
The  bill  is  framed  on  the  theory  that  a 
private  person  or  corporation  engaged  in  the 
abstract  business  has  no  legal  right  to  copy 
the  abstract  books  belonging  to  the  county, 
for  the  purpose  of  making  and  selling  ab- 
stracts to  its  customers  in  competition  with 
the  recorder.  Appellant's  contention  is  that 
the  abstract  books  are  a  species  of  public 
property,  and  that  the  copying  of  such  books 
by  a  private  abstract  company  for  use  in 
its  business  is  such  a  misappropriation  of 
public  property  as  will  give  a  taxpayer 
standing  in  a  court  of  equity  to  prevent  by 
injunction.  Appellees'  contention  is  that 
the  abstract  books  are  public  records,  and 
that  any  person  has  the  legal  right  to  in- 
spect such  records,  and  make  copies  or 
memoranda  thereof,  and  that,  conceding 
that  the  books  themselves  are  public  prop- 
erty, the  mere  making  of  copies  from  the 
books  is  not  in  any  sense  an  appropriation 
of  the  property  itself;  and,  finally,  appellees 
contend  that  appellant  has  no  such  interest, 
by  virtue  of  being  a  taxpayer,  as  will  enable 
it  to  maintain  this  bill. 

Messrs.  Wilson,  Moore,  A  Mcllvaine, 
with  Messrs.  Harrison  B.  Riley  and 
Charles  li.  Bartlett,  for  appellant: 

The  collated  information  contained  in  the 
tract  books,  and  other  books  of  compiled  in- 
formation in  the  recorder's  office,  constitutes 
property  which  is  entitled  to  the  protection 
of  the  courts. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  513, 
614 ;  Aronson  v.  Baker,  43  N.  J.  Eq.  365,  12 
Atl.  177;  Drone,  Copyright,  pp.  100,  123^ 
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Gray  v.  Russell,  1  Story,  16,  Fed.  Cas.  No. 
6,728;  Emerson  v.  Davies,  3  Story,  768, 
Fed.  Cas.  No.  4,436;  Wyatt  v.  Barnard,  3 
Ves.  &  B.  77;  Matthewson  v.  Stockdale,  12 
Ves.  Jr.  270;  Longman  v.  Winchester,  16 
Ves.  Jr.  271;  Kiernan  v.  Manhattan  Quota- 
tion Teleg.  Co.  60  How.  Pr.  194;  Kelly  v. 
Morris,  L.  R.  1  Eq.  697;  Cox  v.  Land  & 
Water  Journal  Co.  L.  R.  9  Eq.  324;  Board 
of  Trade  v.  C.  B.  Thomson  Commission  Co. 
103  Fed.  902;  Board  of  Trade  v.  Christie 
Grain  &  Stock  Co.  198  U.  S.  236,  49  L.  ed. 
1031,  26  Sup.  Ct.  Rep.  637;  Banker  v.  Cald- 
well, 3  Minn.  94,  Gil.  46;  Vernon  Ab- 
stract Co.  V.  Waggoner  Title  Co.  (Tex.  Civ. 
App.)  107  S.  W.  919;  Exchange  Teleg.  Co. 
V.  Gregory  [1896]  1  Q.  B.  147;  National 
Teleg.  News  Co.  v.  Western  U.  Teleg.  Co.  60 
L.R.A.  805,  56  C.  C.  A.  198,  119  Fed.  294; 
F.  W.  Dodge  Co.  v.  Construction  Informa- 
tion Co.  183  Mass.  62,  60  L.R.A.  810,  97  Am. 
St.  Rep.  412,  66  N.  E.  204. 

Independent  of  statutory  enactment,  no 
right  to  copy  or  to  make  up  a  set  of  tract 
books,  even  from  the  original  records,  exist- 
ed. 

Mechem,  Off.  &  Pub.  Off.  §§  738,  739; 
Brewer  v.  Watson,  71  Ala.  299,  46  Am.  ' 
Rep.  318;  State  ex  rel.  Nevada  Title  Guar- 
an^  &  T.  Co.  v.  Grimes  (Nev.)  5  L.R.A. 
(N.S.)  645,  84  Pac.  1061;  Hanson  v. 
Eichstaedt,  69  Wis.  638,  35  N.  W.  30;  Cor- 
mack  v.  Wolcott,  37  Kan.  391,  15  Pac. 
245;  State  ex  rel.  Clay  County  Abstract  Co. 
V.  McCubrey,  84  Minn.  439,  87  N.  W.  1126; 
State  ex  rel.  Colscott  v.  King,  154  Ind.  621, 
57  N.  E.  535;  Scribner  v.  Chase,  27  HI. 
App.  36;  Bean  v.  People,  7  Colo.  200,  2  Pac 
909;  Buck  v.  Collins,  61  Ga.  391,  21  Am. 
Rep.  236;  Davis  v.  Abstract  Constr.  Co.  121 
111.  App.  121;  Barber  v.  West  Jersey  Title 
&  Guaranty  Co.  63  N.  J.  Eq.  158,  32  Atl. 
222,  371;  Fidelity  Trust  Co.  v.  Clerk  of  Su- 
preme Ct.  66  N.  J.  L.  496,  47  Atl.  451; 
Newton  v.  Fisher,  98  N.  C.  20,  3  S.  E.  822. 

No  right  to  copy  the  books,  or  to  use  them 
for  the  purpose  of  making  abstracts  of  title 
for  private  gain,  exists. 

Schell  V.  Stein,  76  Pa.  398,  18  Am.  Rep. 
416;  Pyles  v.  Brown,  189  Pa.  164,  69  Am. 
St.  Rep.  794,  42  Atl.  11 ;  Brockway  v.  Cook 
County,  15  111.  App.  560;  Wagner  v.  Rock 
Island,  146  III.  163,  21  L.R.A.  519,  34  N. 
E.  545;  Chicago  v.  Cicero,  210  111.  298,  71 
N.  E.  366;  Chicago  v.  Selz,  S.  &  Co.  104  111. 
App.  381;  Hollenbeck  v.  Winnebago  County, 
96  III.  148,  36  Am.  Rep.  151;  Hanson  v. 
Eichstaedt  and  Bean  v.  People,  supra; 
Stocknan  v.  Brooks,  17  Colo.  248,  29  Pac. 
746;  State  ex  rel.  Cole  v.  Rachac,  37  Minn. 
372,  35  N.  W.  7 ;  State  ex  rel.  Clay  County 
Abstract  Co.  v.  McCubrey;  Cormack  v.  Wol- 
cott and  Barber  v.  West  Jersey  Title  & 
Guaranty  Co., — supra;  Lum  v.  McCarty,  39 
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N.  J.  L.  287;  Fidelity  Trust  Co.  v.  Clerk  of 
Supreme  Ct.  supra;  State  ex  rel.  Coek  v. 
Reed,  36  Wash.  038,  79  Pac.  306. 

Messrs.  Darrow,  Masters,  &  Wilson 
and  Kraus,  Alschuler,  &  Holden,  for  ap- 
pellees: 

Books  required  by  law  to  be  kept  are  not 
to  be  construed  as  provided  for  the  personal 
benefit  or  convenience  of  the  officer  keeping 
them. 

Bell  V.  Commonwealth  Title  Ins.  &  T.  Co. 
189  U.  S.  134,  47  L.  ed.  744,  23  Sup.  Ct. 
Rep.  569;  Fidelity  Trust  Co.  v.  Clerk  of 
Supreme  Ct.  65  N.  J.  L.  495,  47  Atl.  451; 
Brockway  y.  Cook  County,  16  111.  App. 
566. 

The  common-law  limitation  on  the  right 
of  inspection  was  and  is  merely  for  the  pro- 
tection of  the  custodian  and  the  preserva- 
tion to  him  of  a  discretion  as  to  the  use  of, 
or  access  to,  such  records  by  others  than  in- 
terested persons. 

Bean  v.  People,  7  Colo.  200,  2  Pac.  909; 
Scribner  v.  Chase,  27  111.  App.  30;  Davis  v. 
Abstract  Constr.  Co.  121  111.  App.  128. 

The  abstract  maker,  as  agent  of  his 
clients,  has  the  common-law  right  of  access. 

State  ex  rel.  Nevada  Title  Guaranty  & 
T.  Co.  v.  Grimes  (Nev.)  6  L.R.A.(N.S.)  545, 
84  Pac.  1061;  Bell  v.  Commonwealth  Title 
Ins.  &  T.  Co.  189  U.  ^.  131,  47  L.  ed.  741,  23 
Sup.  Ct.  Rep.  569;  Buck  v.  Collins,  51  Ga. 
393,  21  Am.  Rep.  236;  Boylan  v.  Warren, 
39  Kan.  301,  7  Am.  St.  Rep.  551,  18  Pac. 
174;  Burton  v.  Tuite,  78  Mich.  363,  7  L.R.A. 
73,  44  N.  W.  282;  Day  v.  Button,  96  Mich. 
600,  56  N.  W.  3 ;  State  ex  rel.  Davis  v.  Mc- 
Millan, 49  Fla.  243,  38  So.  666,  6  A.  &  E. 
Ann.  Cas.  537. 

The  right  of  access  given  generally  in- 
cludes the  right  of  a  private  abstracter  to 
copy  generally  for  the  purposes  of  his  busi- 
ness. 

State  ex  rel.  Cole  v.  Rachac,  37  Minn.  372, 
35  N.  W.  7 ;  Hanson  v.  Eichstaedt,  69  Wis. 
538,  35  N.  W.  30;  State  ex  rel.  Davis  v. 
McMillan,  supra;  Stocknan  v.  Brooks,  17 
Colo.  248,  29  Pac.  746 ;  Warvelle,  Abstracts, 
1892,  pp.  63-67;  Kopp  v.  Reiter,  146  111. 
437,  22  L.R.A.  273,  37  Am.  St.  Rep.  156, 
34  N.  E.  492;  Wright  v.  Weeks,  25  N.  Y. 
161. 

The  public  right  is  not  determined  or 
limited  by  the  possibility  that  the  right  that 
exists  at  common  law  or  under  a  statute 
may  be  one  that  will,  if  exercised,  lessen  the 
fees  of  the  custodian. 

Barber  v.  West  Jersey  Title  k  Guaranty 
Co.  53  N.  J.  Eq.  158,  32  Atl.  222,  371;  Bell 
v.  Commonwealth  Title  Ins.  &  T.  Co.  supra; 
State  ex  rel.  Davis  v.  McMillan,  supra. 

Mr.  Charles  T.  Farson  in  support  of  a 
petition    for   rehearing   on    behalf    of    Abel 
Davis,  recorder. 
19L.R.A.(N.S.) 


Vickers,  J.,  delivered  the  opinion  of  the 
court: 

The  labor  of  the  court  has  been  greatly 
Increased  in  this  case  by  the  unnecessary 
length  of  the  briefs  counsel  have  seen  fit  to 
file.  There  are  no  questions  of  fact  in- 
volved, and  the  questions  of  law  are  not 
more  difficult  than  the  majority  of  ques- 
tions with  which  this  court  is  required  to 
deal,  yet  appellant  has  filed  a  brief  of  more 
than  200  pages,  and  appellees  have  filed  one 
equally  as  large.  In  addition  to  the  main 
briefs,  appellant  has  filed  a  reply  brief  con- 
sisting of  77  pages,  which  is  largely  made 
up  of  a  mere  reiteration  of  what  is  con- 
tained in  its  main  brief.  Thqrouf^h  and 
painstaking  investigation  is  in  cul  cases  to 
be  encouraged  and  commended,  and,  when 
properly  and  intelligently  carried  on,  it 
ought  to  result  in  the  elimination  of  col- 
lateral and  immaterial  matters,  and  the 
presentation  of  the  controlling  questions  in- 
volved so  clearly  that  they  can  be  readily 
decided.  The  mistake  counsel  in  this  case 
have  made  is  in  attempting  to  make  a  com- 
pilation of  all  the  law  that  can  be  found 
upon  the  subjects  treated.  The  result  of 
their  eflTorts  is  that  they  have  gotten  to- 
gether the  material  out  of  which  proper 
briefs  and  arguments  might  have  been  con- 
structed, leaving  the  court  to  cull,  out  of 
the  nearly  500  pages  of  printed  matter,  such 
arguments  and  authorities  as  are  helpful  in 
determining  the  question  involved.  If  the 
briefs  in  this  case  had  been  limited  to  one 
third  their  length,  they  would  have  been 
more  useful  and  less  burdensome  to  the 
court. 

The  principal  question  presented  in  this 
record  is  the  proper  construction  to  be  giv- 
en to  the  statutes  passed  in  1887  in  relation 
to  the  keeping  of  abstract  books  by  record- 
ers. Before  coming  directly  to  the  acts  of 
1887,  it  is  important  to  have  before  us  the 
state  of  the  law  prior  to  the  enactments  in 
question.  In  the  revision  of  our  statutes  of 
1874  (Kurd's  Rev.  Stat.  1905,  chap.  115), 
the  legislature  passed  an  act  to  revise  the 
law  in  relation  to  recorders,  §  12  of  which 
provided  that  the  recorder  shall  keep  an  en- 
try book,  a  grantors'  index,  a  grantees*  in- 
dex, and  an  index  to  each  book  of  records. 
The  fifth  clause  of  said  §  12  reads  as  fol- 
lows: "When  required  by  the  county  board, 
an  abstract  book,  which  shall  show  by  tracts 
every  conveyance  or  encumbrance  recorded, 
the  date  of  the  instrument,  time  of  filing 
the  same,  the  book  and  page  where  the  same 
is  recorded;  which  book  shall  be  so  kept  as 
to  show  a  true  chain  of  title  to  each  tract 
and  the  encumbrances  thereon,  as  shown  by 
the  records  of  his  office."  It  will  be  noted 
that  there  are  several  defects  in  clause  6 
above  quoted,  the  most  important  of  which 
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is  that  the'  statute  only  authorizes  the 
keeping  of  abstract  books  showing  a  chain 
of  title  as  "shown  by  the  records  of  his  of- 
fice." The  act  made  no  provision  for  keep- 
ing any  records  of  judgment  liens,  execu- 
tion and  tax  sales,  and  other  judicial  pro- 
ceedings which  are  essential  to  a  complete 
abstract.  The  act  not  only  failed  to  define 
the  duties  and  fix  the  compensation  for  the 
performance  thereof,  but  it  left  the  right  of 
the  public  to  inspect  and  use  such  books  to 
be  determined  without  the  aid  of  legisla- 
tion. These  defects  in  the  law  of  1874  no 
doubt  led  the  legislature  in  1887  to  pass 
an  act,  entitled  ''An  Act  to  Amend  the  Act 
of  1874  by  Adding  Thereto  Another  Sec- 
tion," which  is  found  as  §  21  of  chapter  115 
of  Kurd's  Revised  Statutes  of  1905,  and  is  as 
follows:  '*A11  records,  indices,  abstract  and 
other  books  kept  in  the  office  of  any  record- 
er, and  all  instruments  filed  for  record 
therein,  shall,  during  office  hours,  be  open 
for  public  inspection  and  examination;  and 
all  persons  shall  have  free  access  for  in- 
spection and  examination  to  such  records, 
indices,  books,  and  instruments  which  the 
recorders  shall  be  bound  to  exhibit  to  those 
who  wish  to  inspect  or  examine  the  same; 
and  all  persons  shall  have  the  right  to  take 
memoranda  and  abstracts  thereof  without 
fee  or  reward."  The  above  act  was  approved 
May  31,  1887  (Laws  1887,  p.  258),  and  in 
force  July  1,  1887. 

At  the  same  session  of  the  legislature  an- 
other\act  was  passed,  entitled  "An  Act  to 
Authorize  Recorders  of  Deeds  in  Counties 
where  Recorders  of  Deeds  are  Elected  to 
Keep  Abstract  Books  to  Make  Abstracts  of 
Title,  and  Fixing  the  Fees  and  Compensa- 
tion Therefor,"  which  was  approved  June 
16,  1887,  and  in  force  July  1,  1887  (Laws 
1887,  p.  256).  This  act  makes  it  the  duty 
of  the  recorder,  in  a  county  where  the  re- 
corder is  elected,  to  keep  abstract  books 
showing  all  conveyances  and  encuipbrances 
and  judicial  proceedings  affecting  the  title 
to  real  estate,  indices  to  tax-sale  books,  for- 
feiture records,  and,  in  short,  a  complete 
set  of  books,  so  as  to  enable  the  recorder  to 
furnish  perfect  abstracts  of  title  to  real  es- 
tate. The  act  fixes  the  fees  that  the  record- 
er shall  charge  for  abstracts,  and  requires 
him  to  give  a  bond  in  the  sum  of  $20,000, 
conditioned  to  secure  the  accuracy  and  cor- 
rectness of  any  and  all  such  abstracts  as  he 
might  make,  to  indemnify  any  and  all  per- 
sons purchasing  abstracts  from  the  recorder 
for  loss  or  damage  which  they  might  sus- 
tain by  reason  of  any  errors,  mistakes,  or 
omissions  in  such  abstracts.  A  proviso  was 
added  to  §  1  of  this  act,  as  follows:  "Pro- 
vided, that  nothing  in  this  act  shall  be  con- 
strued to  empower  the  recorder  to  prevent 
the  public  from  examining  and  taking 
19L.R.A.(N.S.) 


memoranda  from  all  records  and  instru- 
ments filed  for  record,  indices  and  other 
book«  in  his  official  custody;  but  it  shall  be 
his  duty  at  all  times,  when  his  office  is  or 
is  required  by  law  to  be  open,  to  allow  all 
persons  without  fee  or  reward  to  examine 
and  take  memoranda  from  the  same."  This 
act  was  amended  in  1903  by  the  addition  of 
two  new  sections  (Laws  1903,  p.  291),  one 
of  which  reduced  the  amount  of  the  bond 
required  to  be  given  by  the  recorder  from 
$20,000  to  $10,000,  and  provided  that  the 
bond  was  to  be  for  the  indemnity  of  the 
county,  to  reimburse  the  county  for  any  loss 
or  damage  which  the  county  might  be  re- 
quired to  pay  by  reason  of  errors  or  omis- 
sions of  the  recorder  in  any  abstract  that  he 
might  make.  This  section  made  the  county 
liable  directly  to  parties  injured  or  dam- 
aged through  errors,  mistakes,  or  omissions 
of  the  recorder  in  making  abstracts.  The 
other  added  section  provided  for  setting 
apart  5  per  cent  of  all  fees  received  by  the 
recorder  for  abstracts,  in  a  special  indem- 
nity fund,  until  such  fund  should  reach  the 
sum  of  $100,000,  when  the  payments  there- 
to were  to  be  reduced  to  2%  per  cent  and 
continue  at  the  rate  of  2y8  per  cent  as  long 
as  said  fund  remained  $100,000  or  more, 
and,  whenever  it  should  fall  below  said  sum, 
the  payments  at  the  rate  of  5  per  cent 
should  be  resumed.  This  fund  was  re- 
quired to  be  paid  to  the  county  treasurer, 
who  was  to  invest  such  fund  in  United 
States,  state,  county,  or  municipal  bonds, 
and  report  annually  the  amount  of  interest 
received ;  and  it  was  provided  that  said  fund 
should  -be  held  to  satisfy  judgments  ob- 
tained against  the  county  for  loss  or  dam- 
ftgS)  AS  aforesaid,  and  the  payment  thereof 
was  to  be  made  only  upon  the  order  of  the 
county  board. 

The  main  contention  of  the  parties  is 
whether,  under  the  law,  a  private  abstract 
company  has  the  right  to  make  up  a  set  of 
abstract  books  from  the  data  obtained  from 
the  abstract  books  of  the  recorder.  In  the 
view  that  we  take  of  this  controversy  it  is 
not  necessary  to  resort  to  common-law  au- 
thorities or  analogies,  since  it  is  one  to  be 
determined  exclusively  under  the  statutes 
above  referred  to.  In  the  outset  it  is  to  be 
observed  that  the  act  of  June  16,  1887,  does 
not  attempt  to  create  a  new  office,  but  the 
duty  in  relation  to  keeping  abstract  books 
and  making  abstracts  of  title  is  added  to  the 
duties  of  the  recorder.  Original  abstract 
books,  whether  made  by  the  recorder  or  by  a 
private  individual,  must  be  made  from  an 
examination  of  the  original  records  kept  in 
the  various  public  offices  in  the  county.  Ap- 
pellant admits,  both  in  its  bill  and  briefs, 
that  any  private  person  or  corporation  de- 
siring to  do  so  may  make  a  set  of  abstract 
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books  from  the  original  sources  of  informa- 
tion. In  its  bill  appellant  avers  that  *'it 
is  perfectly  practicable  to  make  up  from  the 
records  of  instruments,  and  court  and  other 
records,  a  complete  set  of  such  abstract 
books  or  tract  indices,  in  the  same  manner 
and  by  the  same  methods  that  the  said  re- 
corder's abstract  books  have  been  made  up, 
and  every  subsisting  set  of  such  abstract 
books  or  tract  indices,  whether  in  public  or 
private  hands,  excepting  those  of  defendants 
hereinafter  named,  have  been  so  made  up." 
It  is  conceded  that  the  expense  of  making 
up  a  set  of  abstract  books  from  the  original 
sources  of  information  would  be  five  times 
the  amount  that  it  would  cost  to  make  such 
abstract  books  from  the  compiled  data  of 
the  records.  The  supposed  injury  which  is 
sought  to  be  prevented  by  the  injunction  is 
the  loss  to  the  county  in  revenue  which  may 
result  from  competition  if  appellants  are 
permitted  to  go  into  the  abstract  business 
with  books  made  by  copying  those  kept  by 
the  recorder.  The  logic  of  appellant's  con- 
tention is  that  the  recorder  should  enjoy  a 
monopoly  of  the  abstract  business  in  Cook 
county,  excepting  in  so  far  as  his  competi- 
tors might  divide  the  business  by  the  use  of 
books  made  from  the  original  records. 
There  is  no  averment  in  the  bill  from  which 
it  may  be  assumed  that,  if  appellees  are  en- 
joined from  the  use  of  the  abstract  books, 
they  will  not  resort  to  the  original  records 
and  make  such  abstract  books  therefrom. 
In  fact,  the  bill  shows  that  there  are  other 
sets  of  abstract  books,  whether  few  or  many, 
that  are  in  use  in  Cook  county,  and  have 
thus  been-  made  from  the  original  records, 
l^resumably  the  only  effect  of  granting  the 
injunction  in  this  case  would  be  to  comjsel 
appellees  to  resort  to  the  original  records, 
instead  of  the  abstract  books,  for  their  ma- 
terial. The  increased  cost  of  compiling  ab- 
stract books  from  the  original  records, 
which  is  suggested  in  the  bill,  would  have 
no  effect  upon  the  competition  with  the  re- 
corder's office  after  such  books  were  com- 
pleted. If  it  had  any  effect,  it  would  tend 
to  increase  the  efforts  of  such  competing  ab- 
stract company,  for  the  reason,  upon  appel- 
lant's showing  here,  it  would  have  five  times 
as  much  capital  invested  in  its  abstract 
plant,  and  therefore  under  the  necessity  of 
doing  a  larger  business  in  order  to  make  a 
profit.  If  appellant  desired  to  increase  the 
revenue  of  the  recorder's  office  for  the  mak- 
ing of  abstracts,  then  logically  it  ought  to 
file  a  bill  to  enjoin  all  persons  from  making 
abstract  books  from  the  original  records.  If 
such  a  bill  could  be  maintained,  then  the 
monopoly  of  the  recorder  would  ultimately 
become  complete,  and  that  office  would  have 
entire  control  over  the  business  of  furnish- 
ing all  abstracts  of  title;  but,  confessedly, 
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this  cannot  be  done.  The  right  of  any  per- 
son to  inspect  and  make  memoranda  from 
the  original  records,  with  a  view  of  engaging 
in  the  furnishing  of  abstracts  of  title  for 
compensation,  is,  as  already  indicated,  an 
admitted  fact  upon  the  record  of  this  ease. 
Is  there,  then,  any  warrant  in  law  for  dis- 
criminating between  the  public  reeorda 
which  the  recorder  keeps  in  connection  with 
his  abstract  business  and  the  original  rec- 
ords from  which  these  books  were  made? 

Until  the  passage  of  the  act  of  May  31, 
1887|  there  was  no  statute  purporting  to 
give  any  person  the  right  to  examine  any 
of  the  records  in  the  recorder's  office.  The 
right  existing  prior  to  that  time  was  only 
the  right  guaranteed  by  the  common  law. 
The  extent  and  limitation  of  this  right  is 
not  involved  here.  The  act  above  referred  to 
provides  that  "all  records,  indices,  abstract 
and  other  books  kept  in  the  office  of  any  re- 
corder, and  all  instruments  filed  for  record 
therein,  .  .  .  the  recorders  shall  be 
bound  to  exhibit  to  those  who  wish  to  in- 
spect or  examine  the  same;  and  all  per- 
sons shall  have  the  right  to  take  memoran- 
da and  abstracts  thereof,  without  fee  or  re- 
ward." This  statute  enlarged  the  common- 
law  right  by  extending  it  to  all  persons,  re- 
gardless of  whether  such  persons  had  a 
special  interest,  which  was  required  as  a 
basis  of  the  right  at  common  law.  It  will 
be  noted  that  by  this  statute  the  right  to 
inspect,  examine,  and  take  memoranda  and 
abstracts  therefrom  extends  to  all  the  f>ublic 
records  in  the  recorder's  office,  includnig  the 
abstract  and  other  books.  We  are  wholly 
unable  to  differentiate  between  the  right 
to  inspect  and  examine  and  take  memoranda 
and  abstracts  from  abstract  books  and  the 
other  records  required  by  law  to  be  kept  in 
the  recorders'  office.  There  is  as  much  rea- 
son for  granting  the  one  as  the  other,  and  we 
are  unable  to  see  how  it  can  be  said,  as  ap- 
pellant /contends,  that  the  law  will  freely 
permit  the  inspection  and  examination  of 
all  public  records  kept  by  the  recorder,  save 
and  except  only  one  particular  record  known 
as  the  "abstract  book,"  and  yet  such  appears 
to  be  the  logic  of  appellant's  bill. 

The  right  to  inspect  records  and  make 
memoranda  therefrom  is  limited  to  such 
records  as  the  recorder  is  required  by  law  to 
keep  and  as  to  these  the  right  must  neces- 
sarily be  exercised  subject  to  such  reason- 
able regulations  as  the  recorder  sees  proper 
to  make  for  the  orderly  government  of  his 
office.  There  is  no  charge  that  appellees  are 
not  eonforming  to  such  regulations,  if  any 
have  been  made.  In  the  view  that  we  take 
of  this  case  appellees  are  simply  exercising 
the  rights  which  they  have  under  the  stat- 
ute of  May  31,  1887,  and  the  proviso  in  the 
act  of  June  16,  1887.    This  view  of  the  case 
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renders  it  wholly  unnecessary  to  discuss  the 
right  of  appellant,  in  its  capacity  of  tax- 
payer, to  Ale  this  bill.  On  this  question  we 
do  not  find  it  necessary  to  express  any  opin- 
ion. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Carter,   J.,   specially  concurring: 
I  agree  with  the  conclusion,  but  not  in 
all  that  is  said  in  the  opinion. 

Petition  for  rehearing  denied  December  2, 
1908. 


IOWA   SUPREBIE  COURT. 

Q.  H.  FRANCE,  Admr.,  etc.,  of  Jessie  K. 
Little,  Deceased,  Appt., 

V. 

FLORENCE  MUNRO  et  aU 
(—  Iowa,  — ,  116  N.  W.  677.) 

Usury  —  broker's  commission. 

1.  A  usurious  loan,  by  one,  of  money  In 
bis  possession  belonging  to  another,  which 
he  handles  entirely  according  to  his  own 
judgment,  cannot  be  freed  from  the  usuri- 
ous taint  whether  he  bears  to  the  owner  the 


relation  of  debtor  or  that  of  attorney,  by 
the  device  of  calling  himself  in  the  papers 
the  agent  of  the  borrower,  and  designating 
the  excess  over  legal  interest  commission 
for  his  services. 

Evidence  —  varying  written  contracts  •» 
usury. 

2.  The  rule  against  parol  testimony  to  va- 
ry written  contracts  does  not  apply  to  usuri- 
ous agreements. 

(March  19,  1908.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  his  favor  for  a  less  amount  than  demand- 
ed in  a  proceeding  to  foreclose  a  mortgage. 
Affirmed. 

Statement  by  Weaver,  J.: 

Action  in  equity  to  recover  upon  a  promis- 
sory note  and  to  foreclose  a  chattel  mort- 
gage. The  defendants  admitted  the  note, 
alleged  usury  in  the  consideration  therefor, 
and  pleaded  partial  payment.  The  trial 
court  sustained  the  plea  of  usury,  and  after 
applying  payments  made,  found  plaintiff 
entitled  to  recover  the  remainder  of  $50.60, 
and  to  a  foreclosure  of  the  mortgage  to  that 
extent.     The  plaintiff  appeals. 


Cose  Note,  —  Ccmtmiss^ons  charged  bor- 
rawer  hy  lender's  agent  aa  ueury. 

The  reported  cases  on  this  subject  are 
not  altogether  in  harmony.  By  the  great 
weight  of  authority  such  commissions  ren- 
der the  transaction  usurious  only  when  the 
lender  participates  in  them,  or  has  knowl- 
edge actual  or  constructive  that  his  agent 
is  making  such  charge.  The  lender  may  rati- 
fy his  agent's  acts;  but  it  is  generally  held 
that  bringing  suit  on  a  note  in  which  the 
agent  charged  the  borrower  a  commission 
does  not  constitute  such  ratification.  Some 
cases,  however,  go  farther,  and  hold  the 
transaction  usurious,  even  though  knowledge 
of  the  agent's  acts  is  not  brought  home  to 
the  lender. 

The  cases  are  by  no  means  definite  and 
clear  as  to  just  what  charges  the  agent  may, 
with  the  lender's  knowl^ge  and  consent, 
make  against  the  borrower  without  render- 
ing the  transaction   usurious. 

It  has  been  held  that  a  loan  is  not  ren- 
dered usurious  by  the  lender's  agent  char- 
ging the  borrower,  for  his  own  benefit,  a  com- 
mission or  bonus  for  procuring  the  loan,  in 
excess  of  the  highest  legal  rate  of  interest, 
where  the  commission  was  charged  without 
the  lender's  knowledge  or  consent,  and  there 
were  no  circumstances  to  charge  him  with 
mch  knowledge;  the  court  saying  that,  in 
making  such  charge,  the  agent  was  acting  in 
his  own  individual  capacity,  for  it  will  not 
be  presumed  that  the  lender  authorized  his 
agent  to  do  an  illegal  act.  This  rule  was 
adopted  by  a  divided  court  in  Condi t  v. 
Baldwin,  21  N.  Y.  219,  78  Am.  Dec.  137, 
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Chief  Justice  Corns tock  writing  a  very 
strong  dissenting  opinion.  This  case  was 
followed  in  Bell  v.  Day,  32  N.  Y.  166,  on 
the  principle  of  stare  decisis.  And  the 
same  rule  is  applied  in  the  following  cas- 
es: Friedman  v.  Bruner,  25  Misc.  474, 
64  N.  Y.  Supp.  997 ;  Van  Wyck  v.  Watters, 
81  N.  Y.  352;  Stillman  v.  Northrup,  109 
N.  Y.  473,  17  N.  E.  370  (in  which  the 
court  said:  "It  is  not  sufficient  in  this 
case  for  the  defendants  to  show  that  the 
plaintiff  knew  of  the  usurious  exaction 
after  she  had  made  the  loan  and  the  note 
had  been  ^ven;  she  must  have  known  of 
it  at  the  time.  Nor  is  it  sufficient  to  show 
that  she  supposed  that  her  agent  was  to 
receive  some  compensation  for  services 
which  he  rendered  to  the  defendants"); 
Call  V.  Palmer,  116  U.  S.  98,  29  L.  ed. 
669,  6  Sup.  Ct.  Rep.  301;  Gokey  v.  Knapp, 
44  Iowa,  32;  Ammerman  v.  Ross,  84  Iowa, 
359,  51  N.  W.  6;  Greenfield  v.  Monaghan, 
85  Iowa,  211,  52  N.  W.  193;  Ballinger  v. 
Bourland,  87  111.  513,  29  Am.  Rep.  69; 
Cox  V.  Massachusetts  Mut.  L.  Ins.  Co.  113 
111.  382;  Haldeman  v.  Massachusetts  Mut. 
L.  Ins.  Co.  120  111.  390,  11  N.  E.  626;  Ab- 
bott V.  Stone,  172  111.  634,  64  Am.  St.  Rep. 
60,  60  N.  E.  328;  Sherwood  v.  Haney,  63 
Ark.  249,  38  S.  W.  15;  Short  v.  PuUen, 
63  Ark.  386,  38  S.  W.  1113;  Sherwood  v. 
Swift,  64  Ark.  662  Appx.,  43  S.  W.  507; 
Brainard  v.  Prouty,  66  Minn.  343,  69  N. 
W.  3;  Williams  v.  Bryan,  68  Tex.  693, 
5  S.  W.  401;  Carden  v.  Short  (Tex.  Civ. 
App.)  31  S.  W.  246;  Barger  v.  Taylor, 
30  Or.  228.  42  Pac.  615,  47  Pac.  618    (in 
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Mr.  J.  K.  Macomber,  for  appellant: 
An   agent  for  another   can   receive   from 
the  borrower  a  commission  for  his  services 
in  procuring  the  loan  and  looking  after  the 
same.  « 

Gokey  v.  Knapp,  44  Iowa,  32;  Wyllis  v. 
Ault,  46  Iowa,  46;  Smith  v.  Wolf,  56  Iowa, 
555,  8  N.  W.  429;  Greenfield  v.  Monaghan, 
85  Iowa,  211,  52  N.  W.  193;  Ammerman 
V.  Ross,  84  Iowa,  359,  61  N.  W.  6;  Barth- 
ell  V.  Jensen,  86  Iowa,  739,  Appx.,  53  N. 
W.  124;  Richards  v.  Purdy,  90  Iowa,  502, 
48  Am.  St.  Rep.  458,  58  N.'w.  886;  Weiser 
V.  McKay,  61  Iowa,  417,  1  N.  W.  603;  Call 
V.  Palmer,  116  U.  S.  98,  29  L.  ed.  659,  6 
Sup.  Ct.  Rep.  301. 
Messrs.  Brown  &  DlUe,  for  appellees: 
The  relation  that  France  bore  to  Jessie 
K.  Little  was  that  of  debtor   to  creditor, 


and  the  money  loaned  to  appellees  belonged 
to  France. 

Chappell  V.  Craig,  96  Iowa,  273,  65  N. 
W.  146;  Richards  v.  Schreiber,  C.  k  W.  Co. 
98  Iowa,  437,  67  N.  W.  669;  Smith  v.  Dea 
Moines  Nat.  Bank,  107  Iowa,  628,  78  N.  W. 
238;  Marine  Bank  v.  Fulton  County  Bank, 
2  Wall.  262,  17  L.  cd.  786;  Central  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.  104 
U.  S.  54,  26  L.  ed.  693;  School  District  v. 
First  Nat.  Bank,  102  Mass,  174;  Com.  v. 
McAlister,  28  Pa.  480;  Shuford  v.  Ram- 
sour,  63  N.  C.  622;  Cartmell  v.  Allard,  7 
Bush,  482;  Kimmel  v.  Bean,  68  Kan.  598, 
64  L.R.A.  785,  104  Am.  St.  Rep.  415,  75 
Pac.  1118. 

Notice  to  the  agent  is  notice  to  the  prin- 
cipal. 

Merrill  v.  Packer,   80  Iowa,  642,   45   N- 


which  it  was  held  that  the  fact  that  the 
borrower,  in  previous  transactions,  had 
acted  as  agent  of  this  lender,  and  had  ex- 
acted commissions  for  the  benefit  of  his 
principal,  was  not  sufficient  to  establish 
knowledge  on  the  part  of  the  lender  that  his 
agent  had  exacted  a  commission  in  this 
case)  ;  McLean  v.  Camak,  97  Ga.  804,  25  S. 
E.  493;  McCall  v.  Herrin,  118  Ga.  522,  45 
S.  E.  442;  Muir  v.  Newark  Sav.  Inst.  16  N. 
J.  Eq.  637 ;  Conover  v.  Van  Mater,  18  N.  J. 
Eq.  481;  Manning  v.  Young,  28  N.  J.  Eq. 
568;  Franzen  v.  Hammond  (Wis.)  116  N.  W. 
169. 

In  Brigham  v.  Myers,  51  Iowa,  397,  33 
Am.  Rep.  140,  1  N.  W.  613,  the  above  rule 
was  followed  where  a  husband,  as  agent  of 
his  wife,  loaned  money,  charging  the  borrow- 
er a  commission  in  excess  of  the  legal  rate 
of  interest,  of  which  commission  the  wife 
never  knew,  nor  did  she  authorize  it;  and  the 
court  held  the  loan  was  not  usurious,  though 
near  relationship  might  authorize  a  finding 
that  the  unlawful  act  was  authorized  by  the 
principal,  upon  slighter  evidence  than  if  the 
parties  were  strangers. 

In.Estevez  v.  Purdy,  66  N.  Y.  446,  the  lend- 
er's agent  charged  the  borrower  a  commis- 
sion for  procuring  the  loan  in  excess  of  the 
legal  rate  of  interest,  of  which  charge  the 
lender  never  knew,  nor  did  he  authorize  it, 
although  the  agent  professed  to  take  the 
commission  for  his  principal,  the  court  hold- 
ing that  the  fact  that  the  agent  professed 
to  act  for  the  lender  in  exacting  the  com- 
mission did  not  render  the  transaction  usu- 
rious if  the  lender  did  not  know  of  his 
agent's  acts  at  the  time  the  loan  was  made, 
and  did  not  ratify  the  same. 

In  Philips  V.  Mackellar,  92  N.  Y.  34, 
plaintiiT  sought  to  recover  on  a  bond  and 
mortgage  to  which  the  defense  of  usury  was 
pleaded,  in  that  a  premium,  in  addition  to 
the  legal  rate  of  interest,  was  given  to 
plaintiff's  attorney  and  by  him  paid  to  the 
mortgagee;  but  it  further  appeared  that  the 
alleged  premium  was  taken  by  the  mort- 
gagee, as  he  understood,  because  the  secu- 
rity was  not  a  first  loan  on  the  property  in 
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question;  and,  in  reversing  a  judgment  for 
the  defendant,  the  court  said  that,  as  the 
contract  was  made  by  the  plaintiffs  attor- 
ney, the  defense  of  usury  was  not  estab- 
lished till  the  plaintiff  was  shown  to  have 
known  or  consented  to  his  attorney's  acts, 
or  to  have  ratified  the  same. 

In  Jordan  v.  Humphrey,  31  Minn.  496,  18 
N.  W.  460,  the  assignee  of  the  purchaser  of 
property  under  a  foreclosure  sale  sought  to 
enjoin  the  mortgagor  in  possession  from 
committing  waste  during  the  time  allowed 
for  redemption,  the  defense  being  usury  in 
that  the  mortgagee's  agent  reserved  a  fee  for 
searching  title  and  a  bonus  for  procuring  the 
loan,  the  evidence  seeming  to  show  that  the 
mortgagee  never  knew  of,  or  consented  to, 
such  charge;  and,  in  sending  the  case  back 
for  a  new  trial,  the  court  said:  "A  bonus 
thus  taken  out  by  agents  for  their  own  bene- 
fit, and  without  any  collusion  with  the  lend- 
er, who  neither  authorizes  nor  ratifies  the 
act,  nor  derives  any  benefit  from  it,  is  not 
presumptively  a  cover  for  usury  on  his  part, 
and  does  not  make  the  loan  usurious.  And 
receiving  the  mortgage  and  attempting  to  en- 
force it  for  the  amount  actually  loan^,  with 
lawful  interest,  does  not  amount  to  a  ratifi- 
cation." 

A  transaction  is  rendered  usurious  in 
which  the  lender's  agent  charges  the  borrow- 
er a  commission  in  excess  of  the  legal  rate 
of  interest  with  the  lender's  knowledge,  or 
under  circumstances  making  him  chargeable 
with  such  knowledge.  Demarest  v.  Vanden- 
berg,  41  N.  J.  Eq.  63,  3  Atl.  69  (in  which 
the  lender  knew  that  his  agent  charged  the 
commission,  but  received  no  part  of  it)  ; 
Pfenning  v.  Scholer,  43  N.  J.  Eq.  16,  10  Atl. 
833;  Brown  v.  Brown,  38  S.  C.  173,  17  S.  E. 
452  ( in  which  the  loan  was  negotiated  by  the 
general  agent  of  the  lender)  ;  Land  Mortg. 
Invest.  &  Agency  Co.  v.  Gillan,  49  S.  C. 
346,  26  S.  E.  990;  New  England  Mortg.  Se- 
cur.  Co.  v.  Gay,  33  Fed.  636  (writ  of  error 
dismissed  in  145  U.  S.  123,  36  L.  ed.  646,  12 
Sup.  Ct.  Rep.  815) ;  Vahlberg  v.  Keaton,  51 
Ark.  534,  4  L.R.A.  402,  14  Am.  St.  Rep.  73, 
11  S.  W.  878. 
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W.  1076;  Slater  v.  Irwin,  38  Iowa,  261; 
Huff  V.  Farwell,  67  Iowa,  298,  26  N.  W. 
252;  Delaware  County  Bank  ▼.  Duncombe, 
48  Iowa,  488;  Crumb  ▼.  Davis,  54  Iowa, 
25,  6  N.  W.  53;  Shoemake  v.  Smith,  80 
Iowa,  655,  45  N.  W.  744. 

Miss  Little  is  charged  by  the  circum- 
stances with  notice  that  her  agent  was  ex- 
acting usury. 

Vahlberg  y.  Keaton,  61  Ark.  534,  4  L.R.A. 
465,  14  Am.  St.  Rep.  73,  11  8.  W.  878; 
Banks  y.  Flint,  54  Ark.  40,  10  L.R.A.  464, 
14  S.  W.  769,  16  S.  W.  477 ;  Payne  v.  New- 
comb,  100  111.  611,  39  Am.  Rep.  70;  Condit 
V.  Baldwin,  21  N.  Y.  219,  78  Am.  Dec.  137; 
Bell  y.  Day,  32  N.  Y.  166;  Ammondson  y. 
Ryan,  111  111.  506;  Fowler  y.  Equitable 
Trust  Co.  141  U.  S.  384,  36  L.  ed.  786,  12 
Sup.  Ct.  Rep.  1;  Stein  y.  Swensen,  46  Minn. 


360,  24  Am.  St.  Rep.  234,  49  N.  W.  55; 
Borcherling  v.  Trefz,  40  N.  J.  Eq.  502,  2 
Atl.  369;  Thompson  v.  Ingram,  61  Ark.  546, 
11  S.  W.  881;  McNeely  v.  Ford,  103  Iowa, 
508,  64  Am.  St.  Rep.  196,  72  N.  W.  672. 

Weayer,  J.,  deliyered  the  opinion  of  the 
court: 

At  the  time  of  the  loan  in  controyersy  the 
appellees,  husband  and  wife,  were  in  strait- 
ened circumstances,  their  household  furni- 
ture and  other  personal  property  being  en- 
cumbered by  a  mortgage,  which  was  about 
to  be  foreclosed.  Mrs.  Munro  applied  for 
adyice  or  assistance  to  their  neighbor,  Judge 
Miller,  and  he  introduced  her  to  the  plain- 
tiff, a  money  lender  and  broker.  There  ap- 
pear to  haye  been  two  interviews  between 
the  parties,  the  first  being  on  August  10, 


The  circumstances  necessary  to  charge  the 
lender  with  knowledge  of  his  agent's  acts  is 
a  question  of  fact,  and  each  case  must 'be  de- 
cided on  its  own  merits. 

In  Wyeth  v.  Braniff,  84  N.  Y.  628,  it  was 
held,  in  an  action  to  set  aside  an  assignment 
of  a  judgment  to  foreclose  a  mortgage,  and 
also  a  sale  thereunder,  that  the  assignment, 
and  consequently  the  sale,  were  usurious,  in- 
asmuch as  the  assig^nment  was  made  in  con- 
sideration that  the  mortgagor  pay  to  the  as- 
signee's agent  a  bonus  or  commission  for  pro- 
curing payment  of  the  mortgage  debt;  the 
court  saying  that,  as  there  was  no  evidence 
that  the  assignee  did  not  know  of  the  com- 
mission, or  that  he  did  not  participate  in  the 
same,  he  would  be  charged  with  his  agent's 
acts.  This  case  distinguishes  the  case  of 
Condit  y.  Baldwin,  supra. 

In  Bliven  v  Lydecker,  130  N  Y.  102,  28 
N.  E,  625,  reversing  66  Hun,  171,  7  N.  Y. 
Supp.  867,  a  husband,  as  agent  of  his  wife, 
loaned  money  on  mortgage  security,  exacting 
of  the  borrower  a  bonus  in  excess  of  the  legal 
rate  of  interest,  apparently  negotiating  the 
loan  for  himself,  though  the  mortgage  was 
taken  in  the  wife's  name,  and  it  seems  the 
wife,  who  received  the  benefits  of  the  trans- 
action from  year  to  year,  was  the  real  lend- 
er. The  court  held  the  transaction  usu- 
rious, for,  by  accepting  the  benefits  of  the 
loan  for  so  long,  the  wife  was  deemed  to  have 
ratified  her  agent's  acts,  and  was  charged 
therewith. 

In  Braine  v.  Rosswog,  13  App.  Div.  249, 
42  N.  Y.  Supp.  1098  (appeal  dismissed  in 
153  N.  Y.  647,  47  N.  E.  1106),  it  was  held, 
where  the  lender's  father  acted  as  her  agent, 
and  charged  the  borrower  a  commission  in 
excess  of  the  legal  rate  of  interest,  that  the 
transaction  was  usurious,  although  the  bor- 
rower signed  certain  papers  acknowledging 
that  she  retained  the  father  as  her  agent; 
it  further  appearing  that  the  father  and 
daughter  lived  in  the  same  house,  the  com- 
missions going  to  support  them  both,  so 
that  the  whole  transaction  showed  a  mere 
cover  for  usury. 

In  Borcherling  y.  Trefz,  40  N.  J.  Eq.  602, 
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2  Atl.  369,  a  borrower  paid  to  the  lender's 
son,  who  also  acted  as  agent  of  his  father, 
one  fourth  the  sum  loaned,  as  a  commission 
for  procuring  it;  and  the  court,  in  follow- 
ing the  general  rule,  said,  the  facts  that  the 
lender  left  the  room  just  as  the  loan  was 
about  to  be  completed,  the  money  paid,  and 
securities  transferred,  and,  as  soon  as  he 
was  out  of  sight,  the  commissions  were  paid 
to  the  son,  would  tend  to  show  that  the  fa- 
ther did  not  want  to  know  of  the  commis- 
sions; and  he  would  be  charged  with  knowl- 
edge of  the  same. 

In  McFarland  v.  Carr,  16  Wis.  269,  it  was 
held,  where  the  lender's  agent  loaned  money 
to  a  borrower  on  mortgage  security,  charging 
the  borrower  a  certain  bonus  or  commission 
for  his  services  in  obtaining  the  loan,  which, 
in  addition  to  the  interest  charged,  made  the 
rate  in  excess  of  the  legal  one,  that  the 
transaction  was  usurious ;  the  inference  from 
the  existing  circumstances  seeming  to  be 
that  the, lender  knew  of  his  agent's  acts,  in- 
asmuch as  the  agent  testified  that  he  al- 
ways made  loans  under  the  direction  of  his 
principal,  and,  in  this  case,  that  the  lender 
sent  the  money  especially  for  this  borrower. 

In  Dayton  v.  Dearholt,  86  Wis.  151,  65  N. 
W.  147,  where  the  lender's  agent  charged  the 
borrower  a  commission  or  bonus  for  procur- 
ing the  loan  in  excess  of  the  legal  rate  of  in- 
terest, the  court  held  that  a  finding  of  usury 
was  proper;  that  the  agency  existing  be- 
tween the  parties,  being  of  long  standing,  to- 
gether with  their  intimate  relations,  left 
little  doubt  that  the  lender  knew  of  the  com- 
missions charged;  it  further  appearing  that 
there  was  evidence  from  which  the  jury 
might  have  found  that  the  agent  was  the 
real  lender. 

In  Sherwood  v.  Roundtree,  32  Fed.  113,  it 
was  held  that  the  lender  would  be  charged 
with  knowledge  of  his  agent's  acts,  and  the 
transaction  be  held  usurious,  inasmuch  as 
the  business  relations  had  existed  between 
them  for  a  long  time. 

In  Meers  v.  Stevens,  106  111.  549,  it  was 
held,  where  the  son,  as  agent  of  his  father, 
loaned  money  to  a  borrower,  charging  a  com* 
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1904,  and  the  second  on  the  following  day, 
when  the  transaction  was  consummated.  At 
first  the  plaintiff  made  some  objection  to  the 
character  of  the  security  offered,  but  finally 
agreed  to  loan  the  appellees  the  sum  of 
$360.  In  closing  the  deal  appellant  pre- 
pared, and  the  appellees  executed  at  the 
same  time,  and  as  a  part  of  the  same  trans- 
action, three  separate  documents.  The  first 
of  these  was  the  statement  of  the  desire  of 
appellees  to  procure  a  loan  of  $363.60  on 
certain  specified  security,  which  statement 
was  followed  by  a  clause  in  the  following 
form:  "I  authorize  G.  H.  France,  as  agent 
for  me,  to  negotiate  for  said  loan,  for  which 
I  agree  to  pay  $13.60  cash  in  hands  as  com- 
mission and  interest.  The  lawful  contract 
rate  of  interest  that  my  note  bears  for  the 


payee  above  described  time  Is  to  first  be 
taken  from  the  $13.50  above  described,  and 
the  remaining  amount  to  go  to  G.  H.  France, 
my  authorized  agent,  as  commission  or  pay 
for  his  services  for  procuring  the  loan  for 
me  for  said  time,  for  examining  the  securi- 
ties, the  records  of  the  county,  writing  the 
papers,  collecting  and  paying  over  the 
money,  and  such  additional  work  and  trou- 
ble as  he  is  required  to  do  in  procuring  said 
loan." 

The  next  paper  was  a  promissory  note  for 
the  sum  of  $363.50,  payable  one  month  after 
date  to  J.  K.  Little,  or  bearer,  with  interest 
at  8  per  cent  per  annum  at  appellant's  office 
in  Des  Moines.  Payment  of  this  note  waa 
secured  by  the  third  of  the  papers  men- 
tioned, a  chattel  mortgage  on  a  list  of  house- 


mission  in  excess  of  the  legal  rate  of  inter- 
est, also  charging  for  certain  extensions,  that 
the  loan  was  usurious,  the  lender  ncrt  deny- 
ing in  fact  that  he  knew  such  charge  had 
been  made;  the  court  seeming  to  think  the 
whole  matter  was  a  family  arrangement  to 
cover  usury  under  the  guise  of  commissions. 

A  loan  was  held  usurious  in  which  the  lend- 
er's agent,  in  addition  to  the  highest  legal 
rate  of  interest,  exacted  of  the  borrower  a 
bonus  or  commission  for  his  own  benefit,  by 
virtue  of  an  agreement  between  himself  and 
the  lender  that  he  would  look  to  the  borrow- 
er for  his  compensation.  Payne  v.  Newcomb, 
100  111.  611,  39  Am.  Rep.  69;  Thompson  v. 
Ingram,  51  Ark.  646,  11  S.  W.  881;  Fowler 
V.  Equitable  Trust  Co.  141  U.  S.  384,  35  L. 
ed.  786,  12  Sup.  Ct.  Rep.  1,  followed  with  ap- 
proval in  141  U.  S.  408,  35  L.  ed.  793,  12 
Sup.  Ct.  Rep.  7;  Ammondson  v.  Ryan,  111 
III.  506;  Texas  Loan  Agency  v.  Hunter,  13 
Tex.  Civ.  App.  402,  35  S.  W.  399. 

In  Payne  v.  Henderson,  106  Ky.  135,  50  S. 
W.  34,  it  was  held  that  a  commission  charged 
the  borrower  by  the  lender's  agent  might  be 
recovered  back  as  usury;  the  court  saying 
that  the  lender  must  have  known  that  her 
agent  was  being  paid  by  the  borrower,  in- 
asmuch as  she  herself  did  not  pay  him. 

In  Clarke  v.  Havard,  lUGa.  242,  51  L.R.A. 
499,  36  S.  E.  837,  an  agent  of  the  lender 
loaned  money  to  the  borrower,  charging  a 
commission  in  addition  to  the  legal  rate  of 
interest.  The  court  held  the  loan  usurious  if 
it  was  established  that  the  lender  intended 
to  give  his  agent  no  compensation  for  making 
the  loan,  and  the  circumstances  were  such 
as  to  charge  the  lender  with  actual  or  con- 
structive notice  that  his  agent  charged  such 
commissions. 

In  the  following  cases  it  has  been  held, 
that  a  loan  was  rendered  usurious,  where  the 
lender's  general  agent,  vested  with  full  power 
to  loan  and  collect  his  principal's  money,  ex- 
ercising his  own  discretion  therein,  exacted 
from  the  borrower  a  commission  in  excess  of 
the  legal  rate  of  interest,  it  being  presumed 
that  the  lender  authorized  such  charge.  In 
most  of  these  cases  an  understanding  existed 
between  the  lender  and  his  agent  that  the 
agent  might  make  all  he  could  out  of  the 
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loans.  This  presumption,  however,  is  gen- 
erally treated  as  one  of  fact,  and  may  be  re- 
butted. Avery  v.  Creigh,  35  Minn.  456,  29 
N.  W.  154;  Lewis  v.  Willoughby,  43  Minn. 
307,  45  N.  W.  439  (in  which  the  bonus  was 
included  in  the  securities,  and,  the  mort- 
gagor having  given  no  evidence  as  to  his 
knowledge  or  consent  to  such  charge,  the 
court  said,  as  a  matter  of  law,  the  lender 
would  be  charged  with  his  agent's  acts)  ; 
Adamson  v.  Wiggins,  45  Minn.  448,  48  N.  W. 
185  (in  which  the  court  said:  "The  bonus 
was  included  in  the  note,  and  presumptively 
the  agent  was  authorized  by  the  plaintiff  to 
so  include  it")  ;  Hall  v.  Maudlin,  58  Minn. 
137,  49  Am.  St.  Rep.  492,  59  N.  W.  985;  Hor- 
kan  V.  Nesbitt,  58  Minn.  487,  60  N.  W.  132; 
Stein  V.  Swensen,  46  Minn.  360,  24  Am.  St. 
Rep.  234,  49  N.  W.  55;  Hawkins  v.  Sauby, 
48  Minn.  69,  50  N.  W.  1015. 

In  Austin  v.  Harrington,  28  Vt.  130,  it 
was  held,  where  a  general  agent  of  the  lend- 
er, in  consideration  of  procuring  the  loan, 
charged  the  borrower  a  price  in  excess  of 
their  true  value,  for  a  span  of  horses,  the 
loan  was  usurious,  although  the  lender  had 
no  knowledge  of  such  charge;  her  knowledge 
being  presumed  from  the  fact  that  the  loan 
was  made  by  her  general  agent,  who  was  also 
her  son. 

In  Rogers  v.  Buckingham,  33  Conn.  81, 
a  general  agent  of  the  lender  lent  money  to  a 
borrower,  charging  a  commission  or  bonus  in 
excess  of  the  legal  rate  of  interest,  it  appear- 
ing that  the  lender  had  no  knowledge  of  such 
charge ;  but,  upon  the  death  of  the  agent,  the 
additional  sum  was  paid  each  subsequent 
year  to  the  agent's  representative,  and  the 
court  held  the  loan  usurious  from  the  date 
of  the  agent's  death,  inasmuch  as  there  was 
no  evidence  that  the  lender  did  not  then 
know  of  the  charge;  but  before  this  time  the 
knowledge  could  only  be  presumed  from  the 
general  agency,  which  in  this  case  was  re- 
butted. 

In  McNeely  v.  Ford,  103  Iowa,  508,  64  Am. 
St.  Rep.  195,  72  N.  W.  672,  a  husband  act- 
ing as  his  wife's  agent  loaned  money,  char- 
ging the  borrower  a  commission  in  excess  of 
the  legal  rate  of  interest ;  and  the  court  held 
the  loan  usurious  inasmuch  as  the  wife  left 
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hold  furniture,  silverware,  and  glassware. 
The  testimonj  of  the  appellees,  corroborated 
hj  that  of  Judge  Miller,  is  to  the  effect  that 
during  these  negotiations  appellant  made  no 
claim  to  be  acting  as  agent  for  another  or 
otherwiae  than  in  his  own  right.  Accord- 
ing to  the  statements  of  these  witnesses,  ap- 
pellant said  to  them  that  he  could  not  lend 
the  money  at  8  per  cent,  but  must  have 
$12.50  per  month  instead,  payable  monthly, 
but  mentioned  nothing  about  commission. 
These  terms  having  been  agreed  to,  the  pa- 
pers were  made  out,  and  appellant  paid  over- 
to  Mrs.  Munro,  or  to  Judge  Miller  for  her, 
the  sum  of  $350.  Miller  did  not  read  the 
papers,  and  Mrs.  Munro,  who  conducted  the 
business  for  appellees,  signed  them,  as  she 
says,   without   reading   them,   and   without 


hearing  them  read,  assuming  them  to  be  all 
right,  as  she  was  assured  by  the  appellant; 
and  it  was  not  until  a  considerably  later 
date  that  appellees  or  Judge  Miller  became 
aware  that  appellant,  claimed  to  have  been 
acting  as  an  agent  only,  and  that  the  writ- 
ten evidences  of  the  transaction  had  been 
nuide  to  indicate  a  third  person  as  the  real 
party  in  interest.  It  is  true  appellant  tes- 
tified that  he  informed  the  appellees  that  he 
was  acting  as  agent  for  J.  K.  Little,  and 
that  the  excess  which  he  charged  over  the 
lawful  rate  of  interest  was  his  commission 
for  procuring  the  loan;  but  in  this  a  de- 
cided preponderance  of  the  testimony  is 
against  him.  Though  the  note  is  made  pay- 
able in  one  month,  it  is  very  clear  from  the 
evidence  that  there  was  no  expectation  on 


all  the  business  to  her  husband,  authorizing 
him  to  make  whatever  terms  he  could;  and, 
having  ratified  his  acts  by  suing  upon  the 
note  in  which  were  included  the  commissions, 
she  was  then  charged  with  his  acts. 

In  Western  Storage  &  Warehouse  CJo.  v. 
Glasner,  169  Mo.  38,  68  S.  W.  917,  it  was 
held,  where  the  lender's  agent  charged  the 
borrower  a  commission  for  procuring  the 
loan  in  excess  of  the  legal  rate  of  interest, 
that  the  transaction  was  usurious  whether 
the  lender  knew  of  the  charge  or  not,  the 
agent  having  been  given  full  authority,  at 
his  discretion,  to  make  loans.  But  the  doc- 
trine of  this  case  was  questioned  in  the  con- 
curring opinion  in  Little  v.  Hooker  Steam 
Pump  Co.  122  Mo.  App.  620,  100  S.  W.  561, 
where  the  general  agent  of  the  lender  lent 
money  charging  the  borrower  a  commission 
in  excess  of  the  legal  rate  of  interest,  the 
loan  being  held  usurious,  although  the  lend- 
er had  no  knowledge  that  such  commission 
had  been  charged ;  a  statute  providing  that  a 
party  exacting  usurious  interest  cannot  re- 
cover more  than  the  principal  and  interest 
at  the  legal  rate,  after  deducting  all  pay- 
ments of  usurious  interest,  whether  paid  as 
commissions  or  as  interest. 

In  Stein  v.  Swensen,  44  Minn.  218,  46  N. 
W.  360,  a  general  agent  exacted  a  commis- 
sion of  the  borrower  for  making  the  loan,  in 
excess  of  the  legal  rate  of  interest,  and  a 
like  commission  for  making  extensions  which 
latter  commissions  the  evidence  showed 
were  unreasonable;  and,  in  sending  the 
case  back  for  a  new  trial,  the  court  said: 
"But,  in  the  absence  of  proof  to  the  contrary, 
the  acts  of  a  general  agent  in  making  such 
loans  may  be  presumed,  as  a  matter  of  fact, 
to  have  been  authorized  by  the  principal.*' 

In  Stephens  v.  Olson,  62  Minn.  295,  64  N. 
W.  898,  a  note,  made  by  the  cashier  of  the 
lender's  private  bank  was  held  usurious  be- 
cause the  cashier  charged  the  borrower  a 
commission  in  excess  of  the  legal  rate  of  in- 
terest and  included  the  same  in  the  note,  al- 
though the  lender  had  instructed  his  cashier, 
who  was  also  his  general  agent,  to  make  no 
charge  in  excess  of  the  legal  rate  of  inter- 
est, and  had  no  knowledge  that  suck  charge 
had  been  made  until  the  note  fell  due;  it  al- 
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so  appearing  that  the  agent  did  not  assume 
to  charge  the  commission  for  himself,  but  for 
his  principal. 

In  Robinson  v.  Blaker,  86  Minn.  242,  89 
Am.  St.  Rep.  541,  88  N.  W.  845,  money  was 
loaned  by  an  agent,  who  charged  a  commis- 
sion in  addition  to  the  highest  legal  rate  of 
interest,  the  lender  not  having  authorized 
such  charge,  and  knowing  nothing  about  it. 
The  agent  was  not  a  general  agent;  but  the 
court  held  such  transaction  usurious,  inas- 
much as  the  lender  knew  the  amount  to  be 
loaned,  and  who  the  borrower  would  be,  and 
gave  his  agent  authority  to  make  the  loan, 
he  thereby  being  charged  witli  his  agent's 
acts;  the  court  saying  that  there  was  no 
magic  charm  about  the  term  "general  agent." 

By  the  great  weight  of  authority,  the  bur- 
den of  proof  is  upon  the  borrower  to  show 
that  the  lender  knew,  or  was  chargeable  with 
knowledge,  that  his  agent  exacted  a  commis-  ■ 
sion  from  the  borrower  in  excess  of  the  le- 
gal rate  of  interest.  Friedman  v.  Bruner, 
25  Misc.  474,  54  N.  Y.  Supp.  997  ;  Stillman  v. 
Northrup,  109  N.  Y.  473,  17  N.  E.  379 ;  Ara- 
merman  v.  Ross,  84  Iowa,  369,  51  N.  W.  6; 
Jordan  v.  Humphrey,  31  Minn.  495,  18  N.  W. 
450;  Conover  v.  Van  Mater,  18  N.  J.  Eq. 
481;  Olmsted  v.  New  England  Mortg.  Se- 
cur.  Co.  11  Neb.  487,  9  N.  W.  650. 

It  has  been  held,  where  the  lender's  agent 
had  general  authority  to  make  loans  at  his 
own  discretion,  that  the  burden  of  proof  was 
upon  the  lender  to  overcome  the  presumption 
that  he  knew  of,  or  consented  to,  his  agent's 
charging  the  borrower  a  commission  in  ex- 
cess of  the  legal  rate  of  interest.  Lewis  v. 
Willoughby,  supra;  Stein  v.  Swenson,  46 
Minn.  360,  24  Am.  St.  Rep.  234,  49  N.  W.  55 
(in  which,  in  effect,  the  above  rule  was  fol- 
lowed, though  the  court  did  not  expressly  say 
that  the  burden  of  proof  was  upon  the  lend- 
er) ;  Hawkins  v.  Sauby,  supra. 

In  the  following  cases  it  has  been  held, 
where  a  lender  places  funds  in  his  agent's 
hands  to  loan,  that  the  principal  is  bound 
by  his  agent's  acts ;  and,  if  the  agent  charges 
the  borrower  a  commission  or  bonus  in  ex- 
cess of  the  legal  rate  of  interest  for  procur- 
ing the  loan,  the  transaction  will  be  usu- 
rious, although  he  appropriates  the  same  to 
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part  of  either  that  it  would  be  paid  when 
due.  At  the  end  of  the  month,  and  at  the 
end  of  each  succeeding  month  thereafter 
down  to  and  including  September,  1906 
(with  one  or  two  slight  variations  in  the 
regularity  of  dates  and  amounts),  Mrs. 
Munro  paid  or  sent  to  the  plaintiff  the  sum 
of  $12.50,  and  at  the  time  of  each  payment, 
or  very  soon  thereafter,  appellant  prepared 
and  obtained  her  signature  to  a  paper  in  one 
of  the  following  forms;  the  date  of  the  pe- 
riod of  extension  being  varied  according  to 
the  date  of  the  payment  made,  but  on  no 
occasion  was  the  extension  for  more  than 
one  month: 

G.  H.  France,  Loan  Broker, 
Des  Moines,  Iowa. 
This  is  to  certify  that  I  owe  on  my  note 
of  $363.50,  made  and  executed  by  me  Au- 
gust 11,  1904,  in  favor  of  J.  K.  Little, 
which  note  matured  September  11,  1904, 
$363.50;  that  I  have  paid  to  apply  on  the 
principal  no  dollars;  that  what  payments 
I  have  made  to  G.  H.  France  from  time 
to  time,  including  payment  made  this  day, 
have  been  made  to  him  as  commission  or 
pay  for  his  services  as  my  authorized  agent 
to  procure  loan  and  extension  of  time  on 
same  to  February  11,  1905,  for  examin- 
ing the  records  and  securities  at  such  time 


as  he  might  deem  proper,  and  such  addition- 
al work  as  he  has  been  required  to  do  in  pro- 
curing said  loan  and  extension  of  time  for 
me  to  said  date,  and  interest  due  to  said 
payee  at  8  per  cent  per  annum;  that  I  have 
no  claim  or  defense  against  said  note,  and 
will  pay  the  same  in  full  when  due;  that  no 
part  of  the  money  paid  is  to  apply  on  the 
debt  due  payee,  except  as  described  above. 
Mrs.  W.  D.  Munro. 

G.  H.  France,  Loan  Broker, 
Des  Moines,  Iowa. 
I  desire  an  extension  of  time  on  my  note 
of  $363.50,  made  and  executed  by  me  Au- 
gust 11,  1904,  in  favor  of  J.  K.  Little, 
which  note  matured  September  11,  1904.  I 
authorize  G.  H.  France,  as  agent  for  me,  to 
negotiate  for  said  extension  of  time  to  Octo- 
ber 11,  1904,  for  which  I  agree  to  pay  $12.50 
as  commission  and  interest.  The  annual  rate 
of  interest  that  my  note  bears  for  the  payee 
for  the  above-described  time  is  to  be  first 

taken  from  the  $ above  described,  and 

the  remaining  amount  to  go  to  G.  H.  France, 
my  authorized  agent,  as  commission  or  pay 
for  his  services  for  attending  to  said  loan  for 
me  for  said  time,  for  re-examining  the  rec- 
ords and  the  securities  at  such  times  as  he 
may  deem  proper,  and  such  additional  work 
as  he  is  required  to  do  in  procuring  said  ex- 


his  own  use,  whether  with  or  without  his 
principal's  knowledge  and  consent.  In  many 
of  these  cases  the  borrower  signed  applica- 
tion blanks,  prepared  by  the  lender,  in  which 
the  borrower  made  the  lender's  agent  his  own 
agent  for  procuring  the  loan ;  but  the  courts 
held  that  such  papers  did  not  constitute  the 
agent  an  agent  of  the  borrower,  where  evi- 
dence showed  that  such  arrangement  was  a 
mere  cover  for  usury.  Cheney  v.  White,  6 
Neb.  261,  25  Am.  Rep.  487;  Cheney  v.  Wood- 
ruff, 6  Neb.  151 ;  Cheney  v.  Ebehardt,  8  Neb. 
423,  1  N.  W.  197 ;  Olmsted  v.  New  England 
Mortg.  Secur.  Co.  supra;  Courtnay  v.  Price, 
12  Neb.  188,  10  N.  W.  698;  New  England 
Mortg.  Secur.  Co.  v.  Hendrickson,  13  Neb. 
157,  12  N.  W.  916;  Joslin  v.  Miller,  14  Neb. 
91,  15  N.  W.  214;  Anderson  v.  Vallery,  39 
Neb.  626,  58  N.  W.  191;  Hare  v.  Hooper,  56 
Neb.  480,  76  N.  W.  1055. 

In  Hare  v.  Winterer,  64  Neb.  551,  90  N. 
W.  544,  the  lender,  residing  in  New  York, 
loaned  money  through  his  agent  in  Nebras- 
ka, who  charged  the  borrower  a  commission 
in  excess  of  the  legal  rate  of  interest;  and 
the  court  sustained  a  finding  of  usury  on  the 
ground  that,  where  one  through  whose  agent 
a  loan  is  negotiated  renders  valuable  services 
to  the  lender,  and  there  is  no  reason  to  sup- 
pose that  such  services  are  gratuitous,  the 
court  or  jury  will  ordinarily  be  justified  in 
presuming  that  the  lender  knew  the  borrower 
had  been  required  to  pay  for  such  services. 

Most  of  the  cases  thus  far  cited  have 
turned  upon  the  question  as  to  the  effect  of 
19L.R.A.(N.S.) 


the  lender's  knowledge  or  ignorance  of  the 
charges  exacted  by  his  agent  from  the  bor- 
rower; and  there  is  comparatively  little  di- 
rect authority  upon  the  question  as  to  what 
charges  the  lender's  agent  may  make,  with 
his  knowledge  and  authority,  without  ren- 
dering the  transaction  usurious. 

It  has  been  held,  however,  that  the  lend- 
er's agent  may,  with  his  principal's  knowl- 
edge and  consent,  receive  from  the  borrower 
a  reasonable  compensation  for  examining  se- 
curities, making  abstracts  of  title  when  the 
loan  is  secured  by  mortgage,  etc.,  without 
rendering  the  transaction  usurious.  Am- 
mondson  v.  Ryan,  111  111.  506  (expressly 
holding  that  a  reasonable  charge  may  not 
render  the  loan  usurious,  though  made  with 
the  lender's  knowledge)  ;  Sanders  v.  Nicol- 
son,  101  Ga.  739,  28  S.  E.  976;  McCall  v. 
Herrin,  118  Ga.  522,  45  S.  E.  442;  Thomas 
V.  Miller,  39  Minn.  339,  40  N.  W.  358;  Lan- 
dis  V.  Saxton,  89  Mo.  380,  1  S.  W.  359;  New 
England  Mort^.  Secur.  Co.  v.  Gay,  33  Fed. 
636. 

In  Acheson  v.  Chase,  28  Minn.  211,  9  N. 
W.  734,  a  lender  authorized  his  agent  to 
loan  money,  charging  the  borrower  a  rea- 
sonable compensation  for  making  the  loan; 
and  it  was  held,  where  such  agent  charged 
the  borrower  an  unreasonable  sum,  that  the 
loan  was  not  thereby  rendered  usurious,  for 
it  was  proper  for  the  agent  to  charge  the 
borrower  a  reasonable  sum  for  services  ren- 
dered, and  in  charging  an  unreasonable  sum, 
of  which  the  lender  had  no  knowledge,  the 
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tension  of  time  for  me.  I  still  owe  to  the 
payee  on  said  note  $363.50.  I  have  no  claim 
or  defense  against  said  note,  and  will  pay 
the  same  in  full  when  due. 

Florence  A.  Munro. 

The  payments  thus  made  amounted  to 
$303.50,  or,  if  we  included  the  sum  deducted 
in  advance,  they  aggregated  $317.  Appel- 
1ant*s  explanation  of  these  transactions  and 
of  his  own  manner  of  doing  business  is  sub- 
stantially as  follows:  He  says  that  the 
payee  named  in  the  note  was  his  niece,  who 
resided  in  Wisconsin,  and  whose  money  he 
had  been  handling  and  investing  in  Iowa 
since  the  year  1803.  Miss  Little  has  since 
died,  and  appellant  is  the  duly  appointed 
administrator  of  her  estate  in  Wisconsin. 
During  all  of  the  period  named  he  held  Miss 
Little's  power  of  attorney  to  make  loans  and 
to  make  and  enforce  collections  due  her  in 
this  state.  Indeed,  the  money  in  appellant's 
hands,  or  a  large  part  thereof,  appears  to 
have  originally  belonged  to^his  father  (Miss 
Little's  grandfather)  for  whom  he  was  han- 
dling and  loaning  it  out  in  this  state.  On 
the  death  of  his  father  the  money  descended 
to  his  sister,  and  upon  her  death  to  Miss  Lit- 
tle. During  this  long  period,  and  through 
all  of  these  changes  in  ownership,  €he  fund 
remained  in  the  possession  and  immediate 
control  of  the  appellant,  and  he  made  loans 


therefrom  according  to  his  own  judgment. 
He  alone  passed  upon  the  sufficiency  of  the 
security  taken,  and,  so  far  as  appears,  none 
of  the  loans  taken  by  him  were  ever  submit- 
ted to  her  for  approval.  When  the  balance 
of  cash  on  hand  belonging  to  his  niece  was 
insufficient  to  make  the  desired  loan,  he  some- 
times supplemented  it  with  his  own  money. 
At  other  times  he  admits  having  loaned  his  . 
own  mopey  and  taken  the  securities  in  Miss 
Little's  name,  and  that  $3,000  or  $4,000  of 
such  loans  were  outstanding,  or  at  least  un- 
canceled of  record,  at  the  time  of  her  death. 
As  administrator  he  had  listed  the  note  in 
suit  as  belonging  to  the  estate;  but  there 
were  other  outstanding  mortgages  taken  by 
him  in  her  name  which  he  did  not  so  list. 
It  is  a  significant  fact  that  appellant  pro- 
fessed to  be  unable  to  produce  any  of  the 
correspondence  between  himself  and  his 
niece  or  any  books  showing  his  account  with 
her  prior  to  the  year  1904,  the  year  4n 
which  this  loan  was  made.  The  account 
shown  of  dealings  since  that  .date  and  ap- 
pellant's statement  as  a  witness  indicates 
that  he  kept  &  book  account  with  her  in 
which  she  was  credited  with  moneys  received 
and  collections  made,  and  charged  with  loans 
made  from  her  funds  and  with  moneys  sent 
by  him  to  her.  The  collections  made  were 
kept  and  cared  for  by  him,  except  small 
sums   remitted   occasionally,   as  she  might 


agent  was  not  acting  as  the  agent  of  the 
lender,  but  for  himself. 

In  Mackey  v.  Winkler,  35  Minn.  513,  29 
N.  W.  337,  a  loan  broker  had  made  a  loan 
to  defendant  of  plaintifTs  money,  which  he 
was  authorized  to  loan,  charging,  in  addition 
to  the  highest  legal  rate  of  interest,  a  com- 
mission for  making  the  loan;  and  the  court 
held  that  the  loan  was  not  usurious,  the 
lender  neither  having  knowledge  of,  nor  in 
any  manner  consenting  to,  such  commission, 
which  was  a  reasonable  one  for  the  services 
performed. 

In  Avery  v.  Creigh,  36  Minn.  466,  29  N. 
W.  164,  Borcherling  v.  Trefz,  40  N.  J.  Eq. 
502,  2  Atl.  369,  and  Pfenning  v.  Scholer,  43 
N.  J.  Eq.  15,  10  Atl.  833,  the  transactions 
were  held  usurious ;  but  the  doctrine  was  ap- 
parently recognized  that  the  lender's  agent 
might  charge  the  borrower  a  reasonable  sum 
for  ser\'ices  without  rendering  the  transac- 
tion usurious,  although  the  lender  was  aware 
of  such  charge. 

In  Stein  v.  Swensen,  supra,  the  lender's 
agent  charged  the  borrower  a  commission 
for  procuring  the  loan  in  excess  of  the  legal 
rate  of  interest,  and,  in  reversing  the  judg- 
ment of  the  lower  court  for  error  in  exclud- 
ing certain  evidence,  the  court  said  that  be- 
cause the  agent  charged  the  borrower  an  un- 
reasonable compensation  for  services  does 
not,  of  itself,  render  the  transaction  usu- 
rious; but  the  unreasonableness  is  of  great- 
er or  less  weight  to  show  that  such  amount 
was  taken,  in  part,  at  least,  as  compensa-  | 
tion  for  the  use  of  the  money. 
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In  Courtnay  v.  Price,  supra,  the  lender's 
agent  charged  the  borrower  a  commission 
of  5  per  cent  for  procuring  the  loan,  in  ex- 
cess of  the  legal  rate  of  interest,  and  retained 
another  5  per  cent  for  drafting  papers,  etc. ; 
and  the  court  held  the  loan  usurious  as  to 
the  6  per  cent  commission,  although  the 
lender  had  no  knowledge  of  such  charge ;  but 
did  not  say  whether  the  5  per  cent  charge 
for  drafting  papers  was  usurious  or  not. 

In  Williams  v.  Bryan,  68  Tex.  593,  5  S. 
W.  401,  the  lender's  agent  charged  the  bor- 
rower a  commission  for  procuring  the  loan 
in  excess  of  the  legal  rate  of  interest;  and 
the  court  held  that  the  loan  was  not  usu- 
rious, as  the  principal  never  knew  of  such 
charge;  and  further  said:  "Whether,  in  a 
transaction  of  this  character,  a  payment  by 
the  borrower  to  the  agent  of  the  lender  of  a 
fair  compensation  for  his  services  in  effect- 
ing the  loan,  though  with  the  knowledge  and 
consent  of  the  latter,  should  in  any  case  be 
held  to  make  the  contract  usurious,  may  be 
doubted." 

In  Ridgeway  v.  Davenport,  37  Wash.  134, 
79  Pac.  606,  it  was  held  that,  where  an  agent 
of  the  lender  charged  the  borrower  a  com- 
mission in  excess  of  the  legal  rate  of  inter- 
est, the  loan  was  usurious,  although  the  lend- 
er never  authorized  such  charfe,  nor  had 
knowledge  of  it;  a  statute  forbidding  inter- 
est in  excess  of  12  per  cent,  either  directly 
or  indirectly,  and  providing  that  the  prin- 
cipal shall  be  held  for  the  acts  of  any  per- 
son contracting  therefor. 
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need.  So  far  as  shown,  she  had  no  more 
actual  knowledge  of  the  individual  loans, 
and  exercised  no  more  judgment  or  choice  in 
relation  thereto,  than  a  perfect  stranger  to 
the  transactions.  It  was  wholly  left  to  the 
appellant  to  exercise  his  own  judgment  and 
discretion  and  to  protect  her  interests  as 
he  might  deem  wise  or  best,  and,  so  far  as 
the  record  shows,  she  did  not  undertake  to 
pay  him  any  compensation  for  his.  services, 
unless  we  may  infer  from  the  situation  that 
he  was  to  receive  his  profit  in  what  he  could 
obtain  from  borrowers  in  excess  of  the  law- 
ful interest  charged.  In  short,  if  we  give 
full  credit  to  everything  he  says,  he  occupied 
the  relation  of  attorney  and  personal  repre- 
sentative of  his  niece,  and  his  acts  with  ref- 
erence thereto  were  her  acts.  If  there  be 
any  alternative  conclusion  from  the  con- 
ceded facts,  it  is  that  as  to  the  money  placed 
in  his  hands  by  her  the  uncle  and  niece  stood 
in  the  relation  of  debtor  and  creditor.  Ac- 
cepting either  conclusion,  the  result  is  the 
same.  If  the.  latter  were  their  true  relation, 
the  appellant,  in  making  the  loan,  though 
taking  the  securities  in  her  name,  was  acting 
in  his  own  right,  and  his  exaction  of  the 
equivalent  of  more  than  40  per  cent  interest 
was  usury.  If,  as  claimed,  he  occupied  a 
more  intimate  and  fiduciary  relation  of  at- 
torney and  personal  representative,  and 
made  the  loan  for  and  in  her  behalf,  pre- 
scribing its  terms,  passing  upon  the  security 
offered,  and  doing  all  things  with  reference 
thereto  which  she  might  have  done  if  per- 
sonally present,  he  was  her  alter  ego  in  the 
transaction,  and  his  exaction  of  the  exorbi- 
tant rate  was  her  exaction.  Either  result 
reveals  the  taint  of  usury.  It  is  no  answer 
to  say  that  this  conclusion  involves  a  disre- 
gard of  the  rule  against  parol  testimony  to 
vary  the  terms  of  a  written  contract.  The 
game  of  hide  and  seek  between  the  usurer 
and  the  law  is  not  the  product  of  recent 
evolution,  and  the  rule  has  long  been  set- 
tled that,  as  in  case  of  fraud  in  general, 
the  rule  referred  to  will  not  be  allowed  to 
exclude  proof  of  the  true  nature  of  a  con- 
tract into  which  the  usurer  is  alleged  to 
have  entered.  Seekel  v.  Norman,  71  Iowa, 
264,  32  N.  W.  334;  Train  v.  Collins,  2  Pick. 
146;  Scott  V.  Lloyd,  9  Pet.  418,  9  L.  ed.  178. 
Says  the  Minnesota  court:  "All  that  is  re- 
quired to  establish  a  case  of  usury  is  a  fair 
preponderance  of  the  evidence,  and  there  is 
no  device  or  shift  on  the  part  of  the  lender 
to  evade  the  statute  under  or  behind  which 
the  law  will  not  look  for  the  purpose  of 
ascertaining  the  real  character  of  the  trans- 
action." Phelps  V.  Montgomery,  60  Minn. 
303,  62  N.  W.  260. 

As  is  well  known,  perhaps  the  most  fre- 
quent device  employed  to  effect  usury  is 
through  the  use  of  the  name  of  some  person- 
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al  or  family  friend  for  whom  the  lender  acts 
as  ostensible  agent;  and  all  of  the  excess 
which  can  be  exacted  from  the  distress  or 
recklessness  of  the  borrower  is  sought  to  be 
accounted  for  as  "eonunission."  The  ease 
with  which  this  fraud  is  practised  requires 
that  courts  scrutinize  with  care  business 
dealings  presenting  such  phases  to  see  that 
the  law  is  not  evaded.  It  should  not,  how- 
ever, be  permitted  to  place  the  brand  of  il- 
legality upon  the  conduct  of  one  who  acts 
in  good  faith  as  the  agent  of  the  borrower  in 
securing  for  him  a  loan  of  money  for  which 
he  charges  and  receives  a  reasonable  com- 
pensation. Such  transactions,  when  exhibit- 
ing no  evidence  of  being  a  mere  scheme  to 
conceal  usury,  have  often  been  upheld  in  our 
decisions.  Gokey  v.  Knapp,  44  Iowa,  32; 
Greenfield  v.  Monaghan,  85  Iowa,  211,  52  N. 
W.  193;  Richards  v.  Purdy,  90  Iowa,  502, 
48  Am.  St.  Rep.  458,  58  N.  W.  886,  and  other 
cases  cited  in  the  decisions  here  referred  to. 
But  the  case  at  bar  differs  very  radically 
from  these  and  other  precedents  cited  in  be- 
half of  the  appellant.  It  comes  much  more 
nearly  within  the  rule  applied  by  this  court 
in  McNeely  v.  Ford,  103  Iowa,  508,  64  Am. 
St.  Rep.  195,  72  N.  W.  672.  There  the  bor- 
rower, desiring  a  loan,  applied  to  one  Mc- 
Neely, who  furnished  him  $600,  and  took 
from  him  his  promissory  note  payable  to 
McNeely's  wifs  for  $642,  bearing  the  highest 
legal  rate  of  interest  from  date.  The  excess 
was  embodied  in  the  note,  and  the  borrower 
testified  that  it  was  for  additional  interest; 
but  McNeely  claimed  that  it  was  simply  his 
commission  as  agent  for  procuring  the  loan. 
When  the  note  became  due  the  time  of  pay- 
ment was  extended,  and  an  additional  pay- 
ment was  exacted  in  excess  of  the  legal  rate. 
It  was  shown  upon  the  trial  that  the  hus- 
band did  have  money  belonging  to  the  wife, 
which  she  trusted  him  to  manage  and  lend  in 
her  name  at  his  discretion,  and  that  he  in- 
vested it  as  best  he  could,  and  did  not  con- 
sult her  as  to  the  terms  of  loans  so  made. 
Upon  this  showing,  we  said  there  was  "no 
doubt  that  in  this  transaction  McNeely  acted 
solely  as  agent  for  his  wife,  and  wm  not 
entitled  to  any  commission  from  the  defend- 
ant for  effecting  the  loan,  and  that  the  sev- 
eral amounts  added  to  the  notes  over  and 
above  the  amount  received  by  the  defendant 
were  usurious."  Directly  in  point  is  the 
case  of  Hall  v.  Maudlin,  58  Minn.  137,  49 
Am.  St.  Rep.  492,  69  N.  W.  985.  There,  as 
here,  a  nonresident  left  money  in  the  hands 
of  one  Evarts,  a  resident  agent,  to  whom  he 
gave  full  power  to  invest  it  according  to  his 
best  judgment.  Stating  the  case,  the  court 
says :  ''He  took  no  part  in  the  business  him- 
self, but  left  everything  to  the  sole  discre- 
tion of  Evarts,  who  never  consulted  him.  but 
loaned  money   when,   to  whom,   and   upon 
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8ueb  tenns  as  he  saw  fit,  and,  when  it  was 
repaid,  loaned  it  again  as  he  pleased. 
Evarts's  general  mode  of  doing  business  was 
to  charge  the  borrowers,  in  addition  to  the 
interest  provided  for  in  the  note,  a  bonus  or 
commission.  .  .  .  There  is  no  evidence 
that  plaintiff  gave  Evarts  any  express  au- 
thority to  charge  more  than  the  legal  rate 
of  interest,  and  no  direct  evidence  that  he 
knew  that  he  was  doing  so;  but  it  does 
appear  that  he  paid  Evarts  nothing  for  his 
services,  and  that  the  understanding  be- 
tween them  was  that  he  'would  get  his  com- 
missions out  of  the  charges,  that  whatever 
he  realised  from  the  business  would  be  from 
commissions  that  people  would  pay  him  for 
getting  the  money  for  them.'  .  .  .  When 
the  loan  was  made  to  the  defendants,  Evarts, 
in  accordance  with  his  usual  custom,  re- 
tained out  of  the  amount  loaned  $25,  giving 
the  defendants  only  $225.  It  is  idle  to 
claim  from  the  evidence  that  Evarts  was  in 
this  transaction  a  loan  broker,  or  in  any 
sense  the  agent  of  defendants.  He  was  act- 
ing solely  as  the  agent  of  plaintiff,  and  per- 
formed no  services  beyond  what  any  lender 
would  do  in  his  own  behalf.  ...  If  the 
business  had  been  conducted  by  plaintiff  per- 
sonally, no  one  would  question  the  usurious 
character  of  the  transaction.  No  one  would 
claim  that,  where  a  man  is  lending  his  own 
money,  he  can  charge  to  the  borrower,  in 
addition  to  the  maximum  legal  rate  of  in- 
terest, all  the  expenses  of  transacting  his 
own  business,  including  compensation  for  hi^ 
own  services  in  attending  to  it.  But,  if  he 
can  cast  all  this  burden  upon  the  borrowers 
by  merely  turning  over  the  business  to  a 
general  agent,  there  would  be  very  little 
left  of  the  statute  against  usury.  .  .  . 
Where  the  lender  thus  places  his  business 
under  the  exclusive  and  unlimited  control  of 
a  general  agent,  if  the  agent  exacts  usury, 
the  case  stands  precisely  as  if  it  had  been 
done  by  the  principal  personally,  and  such 
an  agent  has  no  right  to  exact  from  the 
borrower,  either  for  alleged  services  or  oth- 
erwise, anything  which  the  principal  might 
not  have  lawfully  exacted  had  he  transacted 
the  business  in  person."  In  all  essential 
particulars  the  facts  herfe  stated  parallel  the 
facts  in  the  case  at  bar,  and  we  are  content 
to  follow  the  rule  there  announced  as  emi- 
nently righteous  and  just.  To  the  same 
general  effect,  see  Dayton  v.  Dearholt,  85 
Wis.  161,  65  N.  W.  147;  Horkan  v.  Nesbitt, 
58  Minn.  487,  60  N.  W.  132;  Kemmitt  v. 
Adamson,  44  Minn.  121,  46  N.  W.  327; 
Banks  v.  Flint,  54  Ark.  40,  10  L.R.A.  459, 
14  8.  W.  769,  16  S.  W.  477;  Fowler  v. 
Equitable  Trust  Co.  141  U.  S.  384,  35  L. 
ed.  786,  12  Sup.  Ct.  Rep.  1;  Olmsted  v. 
New  England  Mortg.  Recur.  Co.  11  Neb.  487, 
9  8.  W.  660;  Pfenning  v.  Scholer,  43  N.  J, 
10L.RJL(N.S.) 


Eq.  15,  10  Atl.  833;  Payne  v.  Newcomb, 
100  111.  611,  39  Am.  Rep.  69;  Cheney  v. 
White,  5  Neb.  261,  25  Am.  Rep.  487;  Stein 
v.  Swensen,  46  Minn.  360,  24  Am.  St.  Rep. 
234,  49  N.  W.  55;  Note  to  Bank  of  Newport 
V.  Cook,  46  Am.  St.  Rep.  198;  Dade  v.  Spald- 
ing, 52  Minn.  356,  54  N.  W.  591. 

It  is  not  necessary  to  go  to  the  extent  of 
some  of  these  decisions  to  support  our  con- 
clusions in  the  present  case;  but  we  cite 
them  to  show  the  general  tendency  of  the 
courts  to  penetrate  the  masks  under  which 
evasions  of  usury  laws  habitually  hide,  and 
to  say  that  contracts  so  tainted  shall  be  en- 
forced no  further  than  the  statute  permits. 
In  Dade  v.  Spalding,  supra,  the  circumstan- 
ces of  the  loan  by  an  alleged  agent  with  the 
exaction  of  a  bonus  or  commission  at  the 
outset,  and  for  each  monthly  extension,  and 
the  careful  procurement  of  a  written  state- 
ment from  the  borrower  with  each  monthly 
renewal,  were  after  the  manner  or  plan  pur- 
sued by  the  appellant  herein.  Upon  this 
showing,  Mr.  Justice  Mitchell  very  aptly  ob- 
served: 'The  formalities  and  contrivances 
resorted  to  to  clothe  the  transaction  on  Hoff- 
man's part  with  the  appearance  of  that  of  an 
agent  were  so  unusual  and  yet  so  transpar- 
ent as  to  fully  warrant  the  jury  in  conclud- 
ing that  he,  and  not  Webster,  who  never 
once  appeared  either  in  the  transaction  or  on 
the  trial,  was  the  real  principal.  If  trans- 
parent contrivances  of  this  sort  to  evade  the 
statute  should  prove  effectual,  the  adminis- 
tration of  the  law  would  fall  into  deserved 
disrepute.  We  never  met  with  a  case  where 
the  maxim  ^hat  'unusual  clauses  always  ex- 
cite suspicion'  was  more  applicable."  It 
would  be  hard  to  imagine  a  case  to  which 
that  animadversion  could  be  more  fitly  di- 
rected than  the  one  here  presented.  The 
workmanship  of  the  plan  employed  is  en- 
tirely too  elaborate  and  artistic  to  be  the 
natural  accompaniment  of  an  ordinary  busi- 
ness transaction,  in  which  there  is  nothing 
to  conceal. 

That  the  trial  court  reached  the  correct 
conclusion  is  not  open  to  any  reasonable 
doubt. 

The  judgment  appealed  from  is  affirmed. 


WISCONSIN    SUPREME   COURT. 

FERDINAND  FRANZEN  et  al.,  Appts., 

V. 

MARTHA  M.  HAMMOND,  Respt. 
(—  Wis.  — ,  116  N.  W.  169.) 

Usury  —  knowledge  of  lender. 

1.  Iliere  is  no  conclusive  presumption  that 
a  mother  knew  that  her  son,  in  investing 
her  money   for  her  without  compensation, 
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was  securing  compensation  for  his  services 
from  the  borrower. 
Samci  —  agent's  bonus. 

2.  A  loan  is  not  rendered  usurious  by  the 
fact  that  the  agent  of  the  lender,  without 
his  knowledge  or  consent,  exacts  from  the 
borrower  a  bonus  for  his  service  in  addition 
to  the  highest  legal  rate  of  interest,  which 
the  contract  reserves  for  the  benefit  of  the 
lender. 

Same   —   enforcement    of    contract   — 
knowledge. 

3.  The  attempt  by  a  principal  to  enforce 
a  loan  contract  made  by  an  agent  on  his  be- 
half which  covers  the  exact  amount  of 
money  loaned  and  shows  on  its  face  that  the 
loan  was  legitimate  does  not  render  the  con- 
tract usurious,  although  he  has  obtained 
knowledge  that  the  agent  retained  from  the 
loan,  solely  for  his  own  benefit,  a  sum  which, 
added  to  the  rate  of  interest  reserved,  would 
be  usurious. 

(May  8,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Brown  County 
in  defendant's  favor  in  an  action  brought 
to  cancel  a  mortgage  alleged  to  be  invalid 
for  usury.     Affirmed. 

Statement  by  Marshall,  J.: 

Action  to  set  aside  and  cancel  a  mortgage 
on  the  ground  that  the  same  was  tainted 
with  usury  and  before  the  commencement 
of  the  action  plaintiffs  duly  tendered  to  the 
defendant  the  entire  sum  to  which  she  was 
entitled.  The  issues  were  decided  thus: 
April  14,  1905,  plaintiffs  gave  defendant 
their  note  secured  by  mortgage  for  $790, 
due  one  year  from  date  with  8  per  cent  in- 
terest per  annum.  April  30,  1906,  plaintiffs 
duly  tendered  in  payment  of  said  note  $750, 
and  demanded  a  satisfaction  of  the  mort-< 
gage.  The  loan  was  made  through  a  son  of 
defendant,  who  had  authority  to  make 
loans  for  her  and  draw  checks  therefor  on 
her  bank  account.  He  received  no  compen- 
sation from  her  for  his  services  and  was 
responsible  for  all  loans  he  made.  He  took 
from  plaintiffs  the  note  and  mortg^age  in 
question  for  the  defendant,  giving  two 
checks  on  her  account  signed  by  him  as 
agent,  one  for  $750,  and  one  for  $40,  the 
last  of  which  was  duly  indorsed  and  given 
back  to  the  agent.  She  had  no  further 
knowledge  of  the  transaction  than  that  her 
son  accounted  to  her  for  $790,  drawn  from 
her  bank  account,  by  delivering  the  note 
and  mortgage.  She  did  not  make  or  author- 
ize an  usurious  contract. 


Note.    —   As     to    whether     commissions 
charged  by  lender's  agent  will  characterize 
the  loan  as  usurious,  see  case  note  to  France 
v.  Munro,  ante,  391. 
19L.R.A.(N.S.) 


Upon  such  facts,  the  conclusion  was 
reached  that  plaintiffs  were  not  entitled  to 
recover.  Judgment  was  entered  accordingly 
in  defendant's  favor. 

Mr.  Max  H.  Strehlow,  with  Mr.  O.  G. 
Erickson,  for  appellants. 

Mr.  Orlando  £.  Clark,  for  respondent: 

To  constitute  usury  there  must  be  an 
intention  on  the  part  of  the  lender  to  con- 
tract for  or  take  usurious  interest,  or  au- 
thority to  an  agent  to  take,  or  knowledge 
that  the  agent  is  taking,  such  for  the  bene- 
fit of  the  lender. 

Call  V.  Palmer,  116  U.  S.  98,  29  L.  ed. 
659,  6  Sup.  Ct.  Rep.  301;  Condit  y.  Bald- 
win, 21  N.  Y.  219,  78  Am.  Dec.  144;  Bank 
of  Newport  v.  Cook,  46  Am.  St.  Rep.  197, 
note;  Fay  v.  Love  joy,  20  Wis.  407;  29 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  463 ;  Green- 
field V.  Monaghan,  85  Iowa,  211,  52  N.  W. 
193;  Acheson  v.  Chase,  28  Minn.  211,  9  N. 
W.  734. 

The  rule  is  not  affected  by  the  fact  that 
the  relation  between  principal  and  agent  is 
that  of  parent  and  child.- 

29  Am.  Si  Eng.  Enc.  Law,  2d  ed.  p.  503; 
Brigham  v.  Myers,  51  Iowa,  397,  33  Am, 
Rep.  140,  1  N.  W.  613. 

The  authority  to  loan  money  does  not,  by 
implication,  include  authority  to  loan  it  at 
an  illegal  rate. 

Gokey  v.  Knapp,  44  Iowa,  32. 

The  burden  of  proof  is  on  the  one  al- 
leging usury. 

Abbott  V.  Stone,  172  III.  634,  64  Am.  St. 
Rep.  60,  50  N.  E.  328. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

We  are  unable  to  discover  any  warrant 
for  disturbing  the  findings  of  fact.  The 
only  question  raised  in  regard  thereto  is 
whether  respondent  knew  her  son  exacted 
from  the  borrower  a  sum  of  money  in  addi- 
tion to  lawful  interest  for  the  loan,  and 
retained  the  same  as  compensation  for  his 
services.  The  direct  evidence  is  to  the  ef- 
fect that  she  had  no  such  knowledge;  but 
the  claim  is  made  that,  from  the  circum- 
stance of  the  agent  not  receiving  compensa- 
tion from  the  lender,  a  presumption  arises 
that  she  knew  he  received  such  from  the 
borrower;  and  many  authorities  are  cited 
to  that  effect.  None  of  them  hold  that  such 
circumstance  is  more  than  evidentiary. 
Where  it  is  of  such  probative  character  as 
to  create  a  presumption  of  knowledge,  it  is 
subject  to  be  rebutted  as  it  was  sufiiciently 
in  this  case  to  warrant  the  finding.  Because 
of  the  relationship  existing  between  re- 
spondent and  her  agent,  he  being  her  son, 
it  was  most  natural  that  she  did  not  exoect 
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to  pay  him  any  pecuniary  consideration  for 
his  services,  nor  suspect  that  he  would  re- 
ceive any  secret  benefit  from  handling  her 
money;  that  she  trusted  him  to  conduct  her 
business  in  consideration  of  their  relation- 
ship. 

Rogers  v.  Buckingham,  33  Conn.  81,  is  a 
good  illustration  of  many  cases  that  might 
be  cited  supporting  the  suggestion  that  the 
presumption  referred  to,  when  it  arises,  is 
merely  one  of  fa^t  which  yields  readily  to 
evidence  showing  the  contrary.  The  court 
said:  **It  may  be  presumed,  where  the  agen- 
cy is  general,  and  embraces  the  business  of 
making,  managing,  and  collecting  the  loans 
of  a  moneyed  man,"  and  he  makes  an  usu- 
rious loan,  that  it  was  authorized  by  the 
lender.  "But  it  is  a  presumption  of  fact, 
and  may  be  rebutted.'* 

The  presumption  did  arise  in  that  case; 
but  it  Mf-as  held  rebutted  by  circumstances 
authorizing  a  finding  that  the  action  of  the 
agent  was  unauthorized,  and  that  the  ex- 
action of  the  excessive  amount  for  the  use 
of  the  money  was  for  his  benefit  only,  and 
must  have  been  so  understood  by  the  bor- 
rower. 

It  is  useless  to  review  the  many  cases  cit- 
ed where  it  has  been  held  that  in  case  of  the 
exaction  of  a  bonus  by  the  agent  of  the  lend- 
er, which,  with  the  interest  charged,  ex- 
ceeded the  lawful  rate  of  interest,  the  trans- 
action was  usurious.  None  of  them  involved 
exactly  such  circumstances  as  characterized 
this  case.  In  substance,  all  of  the  excessive 
exactions,  though  ostensibly  as  commissions, 
were  in  fact  cloaks  for  the  real  purpose  of 
obtaining  more  than  legal  interest  for  the 
money. 

The  proposition  submitted  here  is  this: 
If  a  person  intrusts  another  with  money  to 
loan,  and  such  other  loans  the  same,  char- 
ging and  receiving  from  the  borrower  a  sum 
of  money  in  addition  to  legal  interest  as 
compensation  for  his  services,  but  without 
any  direction  by,  or  knowledge  of,  the 
lender,  is  the  contract  between  the  lender 
and  borrower  tainted  with  usury  ? 

The  cases  cited  to  our  attention  to  sup- 
port the  affirmative  do  not  seem  to  be  in 
point.  In  Kemmitt  v.  Adamson,  44  Minn. 
121,  46  N.  W.  327,  the  lender  actually  par- 
ticipated in  the  transaction.  In  Avery  v. 
Creigh,  35  Minn.  456,  29  N.  W.  154,  the 
agent  was  expressly  authorized  to  make  all 
he  could  for  himself  out  of  the  borrower, 
and,  pursuant  thereto,  he  charged  and  re- 
ceived a  sum  in  excess  of  a  reasonable  com- 
mission. In  Joslin  v.  Miller,  14  Neb.  91,  15 
N.  W.  214,  the  agent  and  the  lender  shared 
in  the  exaction  which  in  the  whole,  added 
to  the  interest  agreed  upon  in  the  note,  was 
excessive.     In  Stephens  v.  Olson,  62  Minn. 


benefit,  though  without  his  knowledge,  of 
the  excessive  charge.  It  was  included  in  the 
note,  and  the  lender,  after  learning  of  the 
fact,  ratified  the  agent's  act  by  insisting 
upon  payment  of  the  note  as  written.  In 
Meers  v.  Stevens,  106  III.  549,  it  was  found 
as  a  fact  that  the  transactions  of  the  agent 
were  resorted  to  for  the  very  purpose  of  cir- 
cumventing the  usury  law. 

All  the  o^her  cases  referred  to  by  appel- 
lants' counsel  outside  of  this  state  are  simi- 
lar to  those  we  have  mentioned,  except  Aus- 
tin V.  Harrington,  28  Vt.  130,  and  one  or 
two  others  of  that  class,  holding  that,  where 
one  makes  another  a  general  agent  for  the 
loaning  of  money,  he  is  bound  by  all  such 
other  does  within  the  apparent  scope  of  the 
agency,  though  he  has  no  knowledge  there- 
of; and  that  such  apparent  scope  includes 
the  charging  of  a  commission  so  large  as  to 
render  the  contract  usurious.  There  are 
two  lines  of  cases  on  the  subject,  one  hold- 
ing that  the  making  of  usurious  loans  is  not 
within  the  apparent  scope  of  a  general 
agency  to  loan  money;  and  it  seems  that 
such  is  the  better  rule.  The  following  be- 
long to  such  class:  Condit  v.  Baldwin,  21 
N.  Y.  219,  78  Am.  Dec.  137;  Estevez  v.  Pur- 
dy,  66  N.  Y.  446;  Rogers  v.  Buckingham,  33 
Conn.  81;  Gokey  v.  Knapp,  44  Iowa,  33; 
Muir  V.  Newark  S&v.  Inst.  16  N.  J.  Eq.  537; 
Conover  v.  Van  Mater,  18  N.  J.  Eq.  481; 
Manning  v.  Young,  28  N.  J.  Eq.  568;  Still- 
man  V.  Northrup.  109  N.  Y.  473,  17  N.  E. 
379;  Baldwin  v.  Doying,  114  N.  Y.  452,  21 
N.  E.  1007. 

The  rule  laid  down  in  Condit  v.  Baldwin, 
supra,  is  followed  in  all  of  the  cases  cited, 
and,  with  few  exceptions,  has  been  adopted 
by  the  courts  of  this  country.  It  is  stated 
thus:  If  "an  agent  intrusted  with  money  to 
invest  at  legal  interest"  exacts  "a  bonus  for 
himself  as  the  condition  of  making  a  loan, 
without  the  knowledge  or  authority  of  his 
principal,"  such  circumstance  does  "not  con- 
stitute usury  in  the  principal,  nor  affect  the 
security  in  his  hands."  The  court  said,  in 
effect,  that  it  is  only  where  the  agent  oi 
the  lender  takes  a  sum  in  excess  of  legal 
interest  under  such  circumstances  that  the 
sum  so  taken  can  be  considered  as  obtained 
in  whole  or  in  part  for  the  lender  that  the 
contract  is  tainted  with  usury,  and,  even  in 
that  case,  it  is  not  so  tainted  unless  the 
lender  knows  of  the  taking  and  ratifies  it; 
that,  when  the  sum  taken  is  for  the  agent 
exclusively  and  so  understood  by  the  bor- 
rower, there  is  no  taint  of  usury;  that  ac- 
ceptance of  the  note  by  the  lender  and  as- 
sertion of  a  right  to  recover  thereon  accord- 
ing to  its  terms,  only  ratifies  the  contract 
as  expressed  in  the  paper. 

The  doctrine   above   stated   seems   to  be 
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of  a  legitimate  business  agency  to  violate 
the  law.  So,  where  an  agent  loans  money, 
exacting  a  bonus  for  himself,  the  presump- 
tion is  rather  that  it  is  without  the  knowl- 
edge of  the  principal  than  with  such  knowl- 
edge. It  logically  follows  that  the  circum- 
stance of  a  principal  accepting  securities 
from  his  agent  covering  the  exact  amount 
of  money  loaned  and  showing  on  their  face 
that  the  loan  was  legitimate,  and  insisting 
upon  enforcing  the  same  after  obtaining 
knowledge  of  the  e3(ces8  the  agent  charged 
solely  for  his  own  benefit,  does  not  make 
the  transaction,  as  to  the  lender,  usurious. 
A  very  large  array  of  authority  to  that  ef- 
fect is  found  cited  to  the  text  of  Webb  on 
Usury,  at  §  93,  and  Tyler  on  Usury,  at  page 
170. 

The  latter  author,  after  reviewing  the 
authorities,  and  particularly  Austin  v.  Har- 
rington, supra, — one  of  the  few  cases  out  of 
harmony  with  the  foregoing, — said:  "The 
doctrine  is  well  settled,  and  universally 
recognized,  that  an  agent  may  lawfully  take 
a  reasonable  commission  or  bonus  from  the 
borrower  for  his  expenses  and  services  in 
effecting  a  loan;  and,  whenever  the  lender 
is  not  privy  to  the  arrangement  between 
the  borrower  and  agent,  or  in  no  way 
participates  in  the  commission  or  bonus,  the 
transaction  will  be  regarded  as  free  from 
the  taint  of  usury.  ...  If  an  agent, 
in  making  a  loan  of  money,  accepts  from 
the  borrower  a  bonus  beyond  the  legal  rate 
of  interest,  such  act  of  the  agent  will  not 
render  the  contract  usurious,  if  the  bonus 
was  taken  without  the  knowledge  of  the 
principal,  and  w^as  not  Feceived  by  him." 

That  is  stated  as  the  law  declared  in  New 
Jersey,  New  York,  and  elsewhere. 

The  same  subject  was  treated  in  Acheson 
V.  Chase,  28  Minn.  211,  9  N.  W.  734,  the 
court  holding,  under  circumstances  similar 
to  those  here,  that  the  contract  was  not 
tainted  with  usury,  and  that  in  such  a  case 
the  exaction  of  the  bonus  and  receipt  of  the 
same  was  not  within  the  apparent  scope 
of  the  agency  contract  and  so  not  ratified 
by  the  lender's  insisting  upon  the  validity 
of  the  securities  according  to  their  tenor 
after  obtaining  knowledge  of  the  fact. 

But  counsel  for  appellants  contend  that 
this  court  is  committed  to  the  very  limited 
line  of  authorities  not  in  harmony  with 
what  has  been  said,  of  which  Austin  v.  Har- 
rington, supra,  is  a  good  sample.  Such  is 
not  the  opinion  of  the  court. 

In  McFarland  v.  Carr,  16  Wis.  259.  the 
agent  made  the  loan  under  directions  of 
the  lender,  and  received  the  bonus,  not  as 
his  own,  but  as  the  money  of  his  principal. 
The  court  distinctly  held  that  in  such  cir- 
cumstances as  we  have  here  the  contract 
would  not  be  tainted  with  usury.  The  case 
19L.R.A.(N.S.) 


was  distinguished  from  those  we  have  cited, 
particularly  Condi t  v.  Baldwin,  supra.  The 
ground  of  the  decision  is  stated  in  these 
words:  "We  must  assume  that  Warden,  in 
making  the  loan  and  exacting  the  payment 
of  the  $50,  acted  as  agent  of  McFarland" 
(the  lender).  If  that  were  so  no  one  will 
contend  that  the  contract  was  not  usurious. 
In  this  case  it  must  be  kept  in  mind, 
though  respondent's  son  acted  as  her  agent, 
he  did  not  as  such  agent  exact  the  bonus. 
He  exacted  it  independently  of  his  agency. 
He  demanded  it,  not  for  his  principal,  but 
for  himself,  as  the  court  found. 

In  Ottillie  v.  Wschter,  33  Wis.  252,  the 
agent  acted  solely  for  the  borrower,  and  it 
was  held  that  in  such  a  case  the  exaction  by 
the  agent  from  his  principal  with  knowl- 
edge of  the  lender  of  a  bonus  does  not  con- 
stitute usury.  McFarland  v.  Carr,  supra, 
was  referred  to  inadvertently,  in  a  way  to 
indicate  that  its  scope  is  other  than  that 
which  we  have  stated  as  to  the  circumstance 
being  that  the  exaction  was  with  the  knowl- 
edge and  by  the  direction  of  the  principal. 
Condit  V.  Baldwin,  supra,  was  referred  to 
and  the  rule  thereof  stated  without  approv- 
al or  disapproval. 

It  is  the  opinion  of  the  court  that  Condit 
V.  Baldwin,  so  far  as  it  holds  that  the  ex- 
action by  the  agent  of  a  lender,  without  his 
knowledge  or  participation,  of  the  borrower, 
of  a  sum  as  commission  for  doing  the  busi- 
ness, such  exaction  being  a  private  matter 
between  the  agent  and  the  borrower,  does 
not  make  the  loan  contract  as  to  the  lender 
usurious;  that  it  is  not  within  the  apparent 
scope  of  such  an  agency  to  violate  the  law, 
and  that  the  receipt  by  the  lender  of  the 
security,  regular  upon  its  fac?,  and  asser- 
tion of  a  right  to  enforce  it  according  to  its 
tenor,  does  not  constitute  ratification  of  any 
act  of  the  agent  in  violation  of  law,  is 
sound.  The  result  is  that  the  judgment 
must  be  affirmed. 

So  ordered. 

Petition  for  rehearing  denied. 


KANSAS    SUPREME    COURT. 

B.  VOGELI 

V. 

FIRST  STATE  BANK   OF  SCOTT   CITY, 
Plff.  in  Err. 

( —  Kan.  — ,   96   Pac.   490.) 

Banks  —  forged    check  —  Andtngs  •—  ma- 
terial   iS8U08. 
1.  In    an   action   by  a   depositor  againi^t 

a  bank  to  recover  the  amount  of  a  check 

Headnotes  by  Pobtgb,  J. 
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which  it  was  alleged  was  forged,  the  jury 
returned  a  verdict  for  the  plaintiff,  and  a 
special  finding  that  they  were  unable  to 
agree  whether  the  signature  to  the  check 
was  written  by  the  plaintiff.  Held,  that  it 
was  error  to  refuse  to  set  aside  the  verdict 
and  to  render  judgment  thereon. 
Same  —  check  —  fmyment  —  negligence. 

2.  It    is    not   negligence   for   a   bank   to 
pay   a  check   written  on  the  blank  of  an- 
other   bank    without   making   inquiry. 
Same  —  writing. 

3.  Neither  any  rule  of  law,  nor  the  or- 
dinary course  of  business,  renders  it  a 
matter  of  suspicion  that  the  body  of  a 
check  is  not  written  in  the  handwriting 
of  the  maker. 

Same  —  negligence. 

4.  None  of  the  facts  found  by  the  jury 
were  sufficient  to  constitute  negligence  on 
the  part  of  the  bank. 

(June  6,  1908.) 

ERROR  from  the  Distrist  Court  for  Scott 
County  to  review  a  judgment  for  plain- 


tiff in  an  action  brought  to  recover  the  pro- 
ceeds of  a  check.    Reversed. 

Statement  by  Porter,  J.: 

The  plaintiff,  B.  Vogeli,  brought  this  ac- 
tion against  the  bank  to  recover  the  pro- 
ceeds of  a  check  for  $1,800,  the  signature  to 
which  he  claims  was  forged.  The  facto, 
briefly  stated,  are  as  follows:  On  May  4, 
1004,  plaintiff  had  on  deposit  in  defendant 
bank  the  sum  of  about  $4,000.  At  that  time 
he  informed  the  cashier  of  the  bank  that  he 
was  going  to  Illinois  and  Missouri  on  a 
visit,  and  requested  drafto  or  a  letter  of 
credit  so  that  he  might  get  his  checks  cashed 
anywhere,  and  was  given  a  letter  of  cred- 
it good  for  the  amount  of  $400.  The  peti- 
tion alleges  that  the  check  which  the  bank* 
paid  was  not  drawn  on  a  form  of  ite  bank, 
but  on  a  blank  of  the  American  National 
Bank  of  Kansas  City,  Missouri;  that  the 
plaintiff  never  signed  the  check,  and  that  de- 
fendant carelessly,  negligently,  and  without 
any  authority  from  him  cashed  the  check 


C<iae  Note. -'Paying  check  ttfrttten  on 
the  hUnOc  of  another  hank  as  neglU 
gence. 

The  only  case  found  aside  from  Vooetj 
V.  FiBST  State  Bank  which  considers  di 
rectly  the  question  of  the  liability  of  a 
bank  for  paying  a  check  written  on  the 
blank  of  another  bank,  with  the  name  of 
the  latter  erased,  is  Morris  v.  Beaumont 
Nat.  Bank,  37  Tex.  Civ.  App.  97,  83  S.  W. 
38.  Here  a  depositor  in  the  First  Nation- 
al Bank  of  Beaumont  gave  two  checks  on 
that  bank  for  a  subscription  to  corporation 
stock.  For  some  reason  they  were  at  once 
countermanded  and  the  bank  notified  not 
to  pay  them.  The  holder  of  the  checks 
was  also  notified,  but  they  were  never  sur- 
rendered. At  the  suggestion  of  the  bank, 
and  in  order  to  guard  against  their  pay- 
ment through  inadvertence,  the  entire  de- 
posit was  withdrawn  and  placed  with  the 
Beaumont  National  Bank.  The  checks 
were  written  upon  the  printed  blanks  of 
the  first-named  bank,  and  in  that  manner 
they  were  presented  for  payment  to  that 
bank,  which,  however,  was  refused.  There- 
upon the  holder  ran  a  pencil  throu9:h  the 
printed  word  "First**  and  substituted  in 
pencil  "Bmt.,**  and,  upon  their  presenta- 
tion to  the  last-named  bank,  they  were  paid 
in  full  and  charged  against  the  deposit. 
On  discovery  of  the  facts,  the  drawer  de- 
manded the  full  balance  of  the  deposit 
without  reference  to  the  checks,  which  were 
denounced  as  forgeries.  The  bank  defend- 
ed on  the  ground  that  they  were  innocent 
holders  of  the  checks  without  notice  of 
the  forgery,  and  that  it  was  the  local  cus- 
tom for  banks  to  pay  checks  where  the 
printed  name  of  the  payor  was  erased  and 
another  inserted  in  writing,  and  that  in 
fact  they  had  paid  other  checks  of  the 
drawer  written  the  same  way,  which  were 
i;enuine.  The  court,  however,  took  occa- 
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sion  to  say:  "We  understand  the  law  to  be 
in  line  with  the  contention  of  plaintiffs. 
As  between  the  depositor  and  defendant, 
the  latter  is  held  to  a  knowledge  of  the 
signature  and  handwriting  of  ite  customer, 
and,  in  the  absence  of  some  fault  on  the 
part  of  the  -customer  affecting  the  ques- 
tion of  liability,  a  forged  check,  whether 
the  forgery  was  accomplished  by  material 
alteration  or  the  forgery  of  the  signature, 
is  honored  by  the  depositee  at  its  peril. 
There  can  be  no  question  as  to  the  materi- 
ality of  the  alteration.  The  plaintiffs  are 
not  shown  to  have  been  guilty  of  any  neg- 
ligence in  respect  to  these  checks,  and  it 
certainly  cannot  be  contended  with  any 
show  of  reason  that  it  was  their  duty  to 
foresee  Tumer*8  fraudulent  act  and  notify 
defendant  as  against  checks  which  had 
not  been  drawn  against  it.  No  local  cus- 
tom can  give  vitality  to  a  forged  check.** 
It  appears  in  this  case  that  the  date  of 
the  checks  had  not  been  altered,  and  thus 
it  clearly  was  shown  that  they  were  drawn 
prior  to  the  time  there  was  a  deposit  in 
the  bank.  However,  if  this  was  a  factor  in 
the  decision  of  the  case,  it  was  not  brought 
out,  for  the  court,  aside  from  mentioning 
that  fact,  takes  no  further  notice  of  it. 

Leavitt  v.  Stanton,  Hill  &  D.  Supp.  413, 
also  involved  the  payment  of  a  forged  draft 
written  on  a  blank  of  another  bank.  Here, 
however,  the  signature  was  forged,  and  the 
fact  that  it  was  written  on  the  blank  of  an- 
other bank  was  considered  an  element  in 
favor  of  the  drawee  bank,  since  it  ap- 
peared that  all  of  the  drawer*s  busi- 
ness was  done  with  the  same  kind  of 
checks,  and  the  negligence  complained  of 
was  the  fact  that  the  check  book  was  left 
in  such  a  place  that  the  forger  was  per- 
mitted to  get  hold  of  one.  It  was  held, 
however,  that  this,  with  various  other  cir- 
cumstances, was  insufiicient  to  excuse  the 
drawee  bank. 
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without  making  any  inquiry  of  the  plaintiff 
as  to  its  genuineness,  and,  if  the  defendant 
bank  had  exercised  due  diligence,  and  had 
made  inquiry,  it  could  have  ascertained  be- 
fore paying  it  that  the  same  was  forged  and 
fraudulent.  The  petition  alleges  that  the 
plaintiff  returned  to  Scott  City  on  the  15th 
day  of  September,  1004,  had  his  bank  book 
balanced  and  his  checks  returned,  and  im- 
mediately notified  the  bank  that  the  check 
in  controversy  was  fraudulent  and  forged, 
and  demanded  of  the  bank  the  repayment  of 
the  amount. 

There  was  a  conflict  in  the  evidence  as  to 
the  genuineness  of  the  signature  to  the 
check,  expert  testimony  being  offered  on 
^both  sides.  The  plaintiff  was  asked  if  the 
signature  to  the  check  was  his,  and 
answered  as  follow^:  ''Don't  look  like  my 
signature;  I  never  signed  my  signature  to 
no  check."  In  his  testimony  he  admitted 
that  while  in  Sedalia,  Missouri,  he  met  a 
stranger  who  offered  to  send  him  some  seed 
wheat  if  he  would  sign  his  name  in  a  book; 
that  he  wrote  his  name  in  what  appeared 
to  be  a  blank  book  with  a  fountain  pen 
which  the  stranger  handed  to  him,  and  that 
he  signed  it  while  standing  in  the  street; 
that  he  did  not  have  his  glasses  on  at  the 
time  though  he  generally  used  glasses  when 
he  wrote;  that  he  had  no  place  on  which  to 
rest  his  arm  at  the  time  of  writing;  that  in 
the  conversation  he  had  informed  the  stran- 
ger that  he  lived  in  Scott  City  and  had  sold 
his  farm.  The  officers  of  the  bank  and  oth- 
ers testified  that  after  he  returned  home  he 
admitted  in  different  conversations  that  his 
signature  to  the  check  was  genuine,  but  that 
he  had  no  intention  of  signing  a  check  when 
he  wrote  his  name.  On  September  19th  he 
signed  a  statement  for  the  bank  to  this 
effect.  On  October  28th  he  signed  another 
statement  as  follows: 

Scott  City,  Kansas,  Oct.  28,  1904. 
Relative  to  the  check  in  favor  of  J.  O. 
Montgomery  on  the  Frst  State  Bank  of 
Scott  City,  Kansas,  given  August  15,  1904, 
and  indorsed  by  J.  O.  Montgomery  and  oth- 
ers is  fraudulent  except  my  signature,  which 
is  genuine,  but  the  said  signature  was  ob- 
tained by  fraud  by  the  said  J.  O.  Montgom- 
ery or  J.  O.  Logan  as  he  represented  him- 
self to  be  at  the  time  of  obtaining  the  sig- 
nature. B.  Vogeli. 

The  plaintiff  denied  that  he  knew  the  con- 
tents of  these  papers  when  he  signed  them, 
but  this  was  contradicted  by  several  wit- 
nesses. One  of  the  officers  of  the  bank  went 
to  Kansas  City  at  different  times  for  the 
purpose  of  attempting  to  recover  the  money. 
He  was  accompanied  by  the  plaintiff  on 
one  of  these  trips,  and  the  bank  ofiicers  tes- 
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tified  that  the  foregoing  papers  were  signed 
by  the  plaintiff  in  order  to  be  used  in  re- 
covering the  money.  The  plaintiff  had  been 
a  depositor  of  the  bank  for  a  number  of 
years.  He  was  sixty -seven  years  of  age, 
rather  illiterate,  and  frequently  had  the 
cashier  of  the  bank  write  his  checks  for  him, 
which  he  would  sign.  The  jury  returned  a 
verdict  for  the  plaintiff  for  the  amount  of 
the  check,  upon  which  the  court  rendered 
judgment. 

In  addition  to  the  general  verdict,  the 
jury  returned  the  following  findings: 

( 1 )  Was  the  signature  to  the  check  in 
controversy  written  by  the  plaintiff? 

Answer:    Can't  agree. 

(2)  Was  the  defendant  guilty  of  negli- 
gence in  paying  said  check  ? 

Answer :     Yes. 

( 3 )  If  you  answer  that  the  defendant  was 
guilty  of  negligence,  state  what  the  negli- 
gence consists  of? 

Answer:  In  {laying  a  check  that  was 
written  on  a  blank  of  another  bank  without 
making  inquiry,  and  for  an  amount  in  ex- 
cess of  letter  of  credit,  and  after  having 
paid  the  check  written  by  Vogeli  on  a  bank 
check  of  defendant  bank  for  $100  and  seeing 
that  the  check  sued  on  was  not  filled  up  by 
Vogeli. 

(4)  Was  the  plaintiff  guilty  of  negli- 
gence in  signing  his  name  to  some  blank 
paper  or  partly  fiUed-out  paper  in  the  hands 
of  a  stranger? 

Answer :     Yes. 

The  bank  brings  these  proceedings  in  er- 
ror. 

Messrs.  F,  Ti.  Martin  and  J.  S.  Sim- 
■•ons   for   plaintiff  in  error. 

Messrs.  W.  B.  Washington  and  Peters 
&  Peters  for  defendant  in  error. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

The  instructions  properly  told  the  jury 
that  the  burden  was  upon  the  plaintiff  to 
prove  that  the  signature  wai  not  genuine, 
and  that  he  must  do  so  by  a  preponderance 
of  the  evidence.  On  this  very  material  issue 
the  jury  were  unable  to  agree,  but,  for  some 
reason  which  is  not  apparent,  the  court  re- 
fused to  set  aside  the  verdict,  and  rendered 
judgment.  This  was  error.  If  the  signa- 
ture was  genuine  the  bank  was  obliged  to 
pay  unless  there  was  something  in  the  ap- 
pearance of  the  check  to  excite  suspicion, 
or  there  was  some  fact  known  to  the  bank 
sufficient  to  put  it  upon  inquiry.  True,  the 
jury  found  that  the  bank  was  guilty  of  neg- 
ligence in  paying  the  check,  but  they  also 
found  in  what  the  negligence  consisted,  and 
no  one  of  the  things  or  all  of  them  com- 
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bined  would  constitute  n^ligence.  It  is 
not  negligence  for  a  bank  to  pay  a  deposi- 
tor's check  written  on  the  form  of  another 
bank.  There  is  no  invariable  rule  by  which 
customers  of  a  bank  are  required  to  use  a 
blank,  check  prepared  by  the  bank,  and  in 
the  ordinary  course  of  business  it  is  of  very 
common  occurrence  to  use  a  check  of  another 
bank,  erase  the  name  and  insert  that  of  the 
bank  in  which  the  depositor's  account  is 
kept.     This  occurs  every  day  in  all  banks. 

Xor  did  the  fact  that  the  check  was  for 
an  amount  in  excess  of  the  $400  letter  of 
credit  tend  to  prove  negligence  or  put  the 
bank  upon  inquiry.  The  letter  was  given 
the  plaintiff  to  establish  credit  with  other 
banks  or  persons  with  whom  he  might  have 
business.  His  account  was  subject  to  check, 
and  he  needed  no  letter  of  credit  to  oblige 
the  bank  to  pay  checks  drawn  by  himself." 
Again,  the  fact  that,  some  days  previously, 
the  bank  had  paid  a  check  for  $100  drawn 
by  the  plaintiff  on  a  regular  blank  of  the 
defendant  was  wholly  immaterial,  and  not 
si^icient  to  excite  suspicion  as  to  the 
genuineness  of  the  check  in  controversy. 
Tlie  last  circumstance  found  by  the  jury  is 
that  the  check  was  not  filled  out  by  the 
plaintiff -,  but  there  was  nothing  unusual 
in  this,  even  if  the  plaintiff  had  not  been  in 
the  habit  of  having  others  fill  out  his  checks. 
"The  rule  requiring  the  bank  to  know  the 
customer's  handwriting  was  always  confined 
to  requiring  a  knowledge  of  his  signature. 
Neither  any  rule  of  law,  nor  the  ordinary 
course  of  business,  renders  it  a  matter  of 
suspicion  that  the  body  of  the  check  or  bill 
is  not  written  in  the  h^dwriting  of  the 
maker  or  drawer.''  2  Morse,  Banks  & 
Banking,  §  480.  The  rule  is  stated  in  2 
Dan.  Neg.  Inst.  §1654,  as  follows:  "But 
a  bank  is  not  bound  to  know  more  than  the 
signature  of  the  drawer  of  the  check;  for 
in  the  ordinary  course  of  business  the  body 
of  the  check  is  as  often  as  otherwise  filled 
up  by  a  clerk,  and  it  is  by  no  means  a  mat- 
ter of  suspicion  that  it  is  not  filled  up  in 
the  handwriting  of  the  drawer.  If  the  rule 
were  otherwise,  a  bank  coald  never  safely 
pay  a  check  filled  up  in  a  handwriting  not 
the  drawer's  until  it  had  inquired  of  the 
drawer  whether  it  was  properly  filled  up. 
And  to  require  this  would  greatly  embarrass 
commercial  transactions."  To  the  same  ef- 
fect, see  Redington  v.  Woods,  45  Cal.  400, 
419,  13  Am.  Rep.  190;  Bank  of  Commerce 
V.  Union  Bank,  3  N.  Y.  230,  234;  National 
Park  Bank  v.  Ninth  Nat.  Bank,  55  Barb. 
87,  124. 

If  this  check  had  been' genuine,  and  the 
failure  of  the  bank  to  pay  it  resulted  in  loss 
to  the  plaintiff,  the  bank  would  have  been 
liable  to  him  for  all  damages  resulting 
therefrom,  and  none  of  the  circumstances 
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f  mentioned  by  the  jury  would  have  relieved 
the  bank  from  its  liability.  Of  course,  a 
false  or  fraudulent  alteration  in  any  ma- 
terial matter  in  the  body  of  the  check  after 
signature  would  have  constituted  teclinical 
forgery,  and  the  bank  would  have  been  liable 
to  the  plaintiff,  unless  by  some  act  of  neg- 
ligence upon  his  part  he  furnished  the  op- 
portunity for  the  fraud  which  deceived  the 
bank,  in  which  case  he  must  suffer  the  just 
consequences  of  his  own  carelessness,  and 
bear  the  loss.  The  jury  found  that  the 
plaintiff  was  guilty  of  negligence  in  signing 
his  name  to  some  blank  or  partly  filled  out 
paper  in  the  hands  of  a  stranger;  and  it  is 
insisted  that,  on  the  facts  found,  judgment 
should  be  directed  for  the  defendant.  There 
was  no  motion  or  request  for  judgment  not- 
withstanding the  verdict,  and  it  is  unneces- 
sary to  consider  the  effect  of  this  finding. 

The  motion  to  strike  from  the  petition  all 
allegations  with  reference  to  the  payment  of 
the  $100  check  and  the  giving  of  the  letter 
of  credit  should  have  been  sustained,  since 
they  were  averments  of  immaterial  facts 
which  added  nothing  to  the  plaintiff's  cause 
of  action. 

The  failure  of  the  jury  to  agree  upon  one 
of  the  most  material  issues  in  the  case,  as 
well  as  the  inconsistent  findings  as  to  the 
negligence  of  the  bank,  require  that  the 
judgment  be  reversed,  and  a  new  trial  or- 
dered. 


KANSAS    SUPREME    COURT. 

CITY   OF   KINSLEY 

v. 

J.   N.   DYERLY,   Appt. 

(—  Kan.   — ,  98   Pac.   228.) 

Interstate  comnierce  —  sale  by  a^nt. 

1.  In  a  prosecution  for  the  violation  of 
a  city  ordinance  imposing  a  license  tax 
upon  persons  soliciting  orders  for  the  sale 
of  goods,  where  it  is  shown  that  the  de- 
fendant is  the  agent  of  a  merchant  of  an- 
other state,  and  carries  samples  of  goods, 
and  solicits  orders,  which  he  sends  to  his 
principal   for  approval,  the  mere   fact  that 

Head  notes  by  Porter,   J. 


Note.  —  The  question  involved  in  the 
above  case,  whether  the  interstate  charac- 
ter of  a  transaction  is  affected  by  the  cir- 
cumstance that  goods  ordered  from  a  non- 
resident vendor  are  delivered  through  his 
agent,  is  discussed,  with  'other  related 
questions,  in  a  case  note  to  State  v.  Bayer, 
ante,  297,  on,  License  or  occupation  tax  on 
hawkers  and  peddlers,  and  persons  en- 
gaged in  soliciting  orders,  by  sample  or 
otherwise,  as  a  violation  of  the  commerce 
clause. 


400 


KANSAS  SUPREME  COURT. 


Not.. 


the  principal,  after  accepting  the  order, 
ships  the  goods  to  the  same  agent,  with 
authority  to  deliver  them  to  the  purchaser 
and  collect  the  price,  will  not  prevent  the 
transaction  from  being  "interstate  com- 
merce.*' 
Same  — sale  and  delivery  by  agent. 

2.  The  right  of  a  merchant  of  another 
state  to  sell  his  goods  in  this  state  car- 
ries with  it  the  right  to  deliver  them,  and 
to  employ  for  that  purpose  any  agency  he 
may  deem  proper,  provided  that  at  no 
time  before  the  delivery  the  goods  become 
so  mingled  with  the  common  mass  of  prop 
erty  here  as  to  deprive  the  transaction  of 
its  interstate  features. 

Same  —  license  —  ordinance  —  viola- 
tion —  burden  of  proof. 

3.  In  a  case  like  that  referred  to  in 
the  first  paragraph,  if  there  be  a  doubt  as 
to  whether  the  sale  was  completed  by  the 
acceptance  of  the  orders  by  the  principal 
and  his  shipping  the  goods,  the  contrary 
cannot  be  assumed  in  order  to  sustain  a 
conviction.  The  prosecution  must  estab- 
lish its  case. 

(November  7,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Edwards 
County  convicting  him  of  violating  a  city 
ordinance  prohibiting  the  peddling  of  goods 
at  retail  without  a  license.    Reversed. 

Statement  by  Porter,  J.: 

J.  N.  Dyerly  was  charged  with  the  vio- 
lation of  an  oixiinance  of  the  city  of  Kinsley 
in  peddling  goods  in  the  city  at  retail,  and 
soliciting  persons  to  buy  goods,  without  first 
having  obtained  a  license  therefor.  He  was 
convicted  in  the  police  court,  and  appealed 
to  the  district  court,  where  there  was  a  trial 
without  a  jury.  The  district  court  ad- 
judged him  guilty,  and  he  was  sentenced  to 
pay  a  fine  of  $10  and  stand  committed  until 
the  fine  and  costs  were  paid.  From  this 
conviction  he  appeals.  His  defense  is  that 
he  was  engaged  in  interstate  commerce^ 
The  validity  of  the  ordinance  is  not  in- 
volved. The  ordinance  imposed  a  fee  of  $20 
a  day  on  "peddlers  and  soliciting  agents 
selling  goods  at  retail."  The  court  made 
findings  of  fact  as  follows:  "First,  that  the 
defendant,  J.  N.  Dyerly,  had  no  license  to 
peddle  goods  or  merchandise  in  the  city  of 
Kinsley;  second,  that  the  defendant  was  In 
the  city  of  Kinsley  at  the  time  stated,  and 
did  make  the  sale  to  Mrs.  Erwin  as  testi- 
fied by  her;  third,  that  the  defendant  was 
at  that  time  and  on  that  date  engaged  in 
the  business  of  soliciting  orders  for  rugs 
for  future  delivery,  which  orders  were  to  be 
sent  by  him  to  Kansas  City,  and  to  the 
L.  B.  Price  Mercantile  Company,  and  the 
goods  shipped  to  him  at  Kinsley,  and  by 
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him  delivered  to  the  parties  who  had  or- 
dered same,  who  were  to  make  payment  to 
him  for  the  same  upon  delivery."  The  court 
held  as  conclusions  of  law:  "First,  that  the 
single  sale  to  Mrs.  Erwin  would  not  be  suffi- 
cient to  establish  the  guilt  of  the  defendant 
of  the  charge  of  peddling  within  the  limits 
of  the  city  of  Kinsley  without  a  license; 
second,  that  the  method  of  transacting  the 
business  by  defendant,  as  described  by  him, 
left  the  sale  incomplete  until  the  goods  had 
been  received  by  him  in  Kinsley,  and  by  him 
delivered,  which  method  deprives  the  trans- 
action of  its  interstate  features,  and  renders 
it  liable  to  the  ordinance  of  the  city." 

The  method  by  which  the  business  of  the 
defendant  was  conducted  is  described  by 
him  in  his  testimony  as  follows: 

Q.  What  business  are  you  engaged  in? 

A.  Soliciting  for  the  L.  B.  Price  Mercan- 
tile Company,  Kansas  City,  Missouri. 

Q.  What  was  the  nature  of  your  soliciting 
business,  the  work  you  didT 

A.  We  took  orders  and  sent  them  if  to 
the  company,  and,  when  the  company  ap- 
proved of  it,  they  sent  the  goods,  and  we 
delivered  them. 

Q.  You  didn't  carry  any  goods  around 
with  you  for  delivery! 

A.  No,  sir. 

Q.  You  carried  samples! 

A.  Yes,  sir. 

Q.  You  worked  for  a  house  in  Missouri! 

A.  Yes,  sir. 

Q.  Did  you  sell  and  deliver  any  rugs  in 
this  city! 

A.  No,  sir;  I  did  not.    .    •    . 

Q.  What  were  you  doing,— merely  taking 
orders  ? 

A.  Taking  orders. 

Q.  What  was  done  with  those  orders 
when  you  took  them! 

A.  Sent  them  to  Kansas  City,  and  when 
the  goods  came,  I  came  and  delivered  them. 

[On  cross-examination.] 

Q.  Were  you  peddling  rugs  in  town  here! 

A.  No,  sir. 

Q.  Didn't  have  any  rugs  here  at  all! 

A.  I  had  rugs  here  for  samples. 

Q.  Weren't  you  around  trying  to  sell 
rugs  ! 

A.  No,  sir. 

Q.  What  were  you  doing  with  them! 

A.  Trying  to  take  orders  from  them. 

Q.  What  did  you  do  with  those  orders! 

A.  Sent  them  to  Kansas  City. 

Q.  And  those  rugs  would  be  shipped  to 
you! 

A.  Yes,  sir. 

Q.  You  delivered  them! 

A.  Yes,  sir. 

Q.  And  collected  the  money? 

A.  Yes,  sir. 
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Q.  That  was  your  business? 

A.  Yea,  sir. 

Q.  For  instance,  if  you  had  sold  the  rugs 
to  Mrs.  Erwin,  you  would  take  the  order 
and  send  it  to  Kansas  City  for  approval, 
and  when  they  came,  you  would  deliver 
them  and  collect  the  money? 

A.  Yes,  sir. 

Mr.   J.   M.    Harris  for  appellant. 
Mr.  F.  Dumont  Smith,  for  appellee: 
The  sale  was  completed  in  Kansas,  and  is 
not  interstate  commerce. 

Re  Pringle,  67  Kan.  364,  72  Pac.  864. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

On  the  authority  of  Kansas  City  v.  Col- 
lins, 34  Kan.  434,  8  Pac.  865,  the  court 
properly  held  that  the  single  sale  made  by 
the  defendant  failed  to  establish  the  fact 
that  he  was  a  peddler,  but  found  the  de- 
fendant guilty- of  selling  goods  at  retail  as 
a  soliciting  agent,  contrary  to  the  provisions 
of  the  ordinance.  The  court  expressly  held 
that  the  fact  that  the  goods  were  shipped 
to  the  person  who  solicited  the  orders,  and 
that  he  delivered  them  and  collected  the 
purchase  price,  necessarily  deprived  the 
transactions  of  their  interstate  character. 
To  this  we  cannot  agree.  It  is  contended 
that  the  ruling  in  this  respect  follows  what 
was  decided  in  Kansas  City  v.  Collins,  supra. 
That  case  presented  the  following  facts:  A 
firm  of  wholesale  dealers  in  Kansas  City, 
Missouri,  sent  their  traveling  agent  into 
this  state,  who  visited  various  places  of 
business  in  the  city  of  Kansas  with  samples, 
and  solicited  orders  from  merchants.  The 
orders  were  taken  by  him  to  the  dealer  in 
Kansas  City,  Missouri,  and,  when  approved 
by  the  dealer,  the  latter  packed  the  goods 
at  his  place  of  business,  and  sent  them 
to  the  purchasers  in  Kansas,  where  they 
were  delivered,  and  paid  for.  In  the  opinion 
Justice  Valentine  observes  that  the  evidence 
shows  that  the  goods  were  not  delivered  by 
the  defendant,  and  that  the  payments  for 
the  goods  were  not  made  to  him.  But  the 
opinion  nowhere  holds  that,  if  such  had  been 
the  case,  it  would  have  necessarily  deprived 
the  transaction  of  its  interstate  character. 
The  syllabus  reads  as  follows:  ''Where  an 
agent,  such  as  is  usually  denominated  a 
'drummer*  or  'commercial  traveler,*  simply 
exhibits  samples  of  goods  kept  for  sale  by 
his  principal,  and  takes  orders  from  pur- 
chasers for  such  goods,  which  goods  are  aft- 
erward to  be  delivered  by  the  principal  to 
the  purchasers,  and  payment  for  the  goods 
is  to  be  made  by  the  purchasers  to  the  prin- 
cipal on  such  delivery,  such  agent  is  neither 
a  peddler  nor  a  merchant."  See  also  State 
V.  Hickox,  64  Kan.  650,  68  Pac.  35.  To  hold 
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that  the  principal  may  not  make  delivery 
and  collect  payment  by  an  agent  duly  au- 
thorized for  that  purpose  is  to  deny  the  law 
of  agency.  In  the  case,  of  Re  Spain  (C.  C.) 
14  L.R.A.  97,  3  Inters.  Com.  Rep.  738,  47 
Fed.  208,  the  agent  who  sold  the  goods  by 
sample  afterwards  delivered  them,  and  made 
settlement  by  collection  or  by  notes  for  the 
principal.  In  the  opinion  it  is  said:  "The 
right  to  sell  implies  the  obligation  and  right 
to  deliver.  It  is  as  much  interstate  com- 
merce to  do  one  as  the  other."  The  right 
to  sell  includes  the  right  to  sell  by  an  agent. 
Lyng  V.  Michigan,  135  U.  S.  161,  34  L.  ed. 
150,  3  Inters.  Com.  Rep.  143,  10  Sup.  Ct. 
Rep.  725.  And  it  must  be  true  that  the 
right  to  deliver  includes  the  right  to  deliver 
by  an  agent.  Delivery  by  an  express  com- 
pany, where  the  goods  are  shipped  C.  O.  D., 
has  been  held  to  be  interstate  commerce. 
O'Neil  V.  Vermont,  144  U.  S.  323,  36  L.  ed. 
450,  12  Sup.  Ct.  Rep.  693.  So,  when  the 
goods  are  shipped  into  the  state  with  a 
draft  attached  to  the  bill  of  lading,  the 
transaction  is  interstate  commerce.  17  Am. 
&  £ng.  Enc.  Law,  2d  ed.  pp.  65,  66,  and 
cases  cited.  In  Huntington  v.  Mahan,  142 
Ind.  695,  51  Am.  St.  Rep.  200,  42  N.  E.  463, 
delivery  was  made  by  another  agent,  and 
an  ordinance  attempting  to  impose  a  li- 
cense tax  upon  him  was  held  invalid. 

It  is  apparent  that  the  case  at  bar  was 
only  partially  tried.  There  is  no  finding, 
nor  is  there  any  evidence  to  support  a  find- 
ing, with  respect  to  the  method  by  which 
the  shipments  and  delivery  of  the  goods 
were  made.  When  the  orders  were  ap- 
proved by  the  company  at  Kansas  City, 
Missouri,  were  such  orders  filled  by  the  ap- 
propriation of  specific  articles  for  that  pur- 
pose, which  were  sent  to  the  defendant  as 
the  agent  of  the  company  for  delivery? 
Where  a  purchaser  was  dissatisfied  with  the 
quality  of  the  goods,  and  refused  to  accept 
them,  what  became  of  them?  Were  they 
returned  to  the  dealer,  or  were  they  left 
with  and  did  they  become  the  property  of 
the  defendant?  Did  the  Missouri  company 
require  the  defendant  to  pay  for  the  goods 
before  they  were  shipped  or  delivered  to 
him?  Were  the  circumstances  under  which 
the  goods  were  shipped  such  that,  when  re- 
ceived by  the  defendant,  they  became  min- 
gled with  the  general  mass  of  property  in 
the  state?  The  trial  court  held  that  the  de- 
livery of  the  goods  by  the  agent  constituted 
the  sale,  and  that  all  these  questions  were 
answered  by  that  fact.  The  only  evidence 
as  to  the  methods  under  which  the  business 
was  transacted  is  that  of  the  defendant. 
He  testified  that  he  made  sales  by  sample 
only;  that  he  was  the  agent  of  the  L.  B. 
Price  Mercantile  Company  of  Kansas  City, 
Missouri;  that  he  carried  rugs  and  solicited 
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orders  by  sample;  that  he  sent  the  orders 
for  approval  to  his  principal;  that  the  prin- 
cipal sent  him  the  goods  to  be  delivered  and 
to  make  collection  for  payment, — all  of 
which  might  be  true  and  the  transaction  be 
interstate  commerce.  On  the  other  hand, 
other  facts  might  exist,  not  appearing  in 
the  evidence  nor  in  the  findings,  which 
would  deprive  the  transactions  of  their  in- 
terstate character.  Re  Pringle,  67  Kan.  364, 
72  Pac.  864;  Croy  v,  Obion  County,  104 
Tenn.  525,  51  L.R.A.  254,  78  Am.  St.  Rep. 
931,  58  S.  W.  235;  State  v.  Montgomery,  94 
Me.  192,  80  Am.  St.  Rep.  386,  47  Atl.  165. 
In  Gill  v.  Kaufman,  16  Kan.  571,  and  in  Mc- 
Carty  v.  Gordon,  16  Kan.  35,  it  was  held 
that,  where  the  drummer  or  agent  merely 
solicits  and  transmits  the  order,  the  trans- 
action or  sale  does  not  become  complete  un- 
til the  order  is  accepted  by  the  principal. 
The  place  of  the  contract  is  where  the  pro- 
posal is  accepted.  In  State  v.  Willinghani, 
9  Wyo.  290,  52  L.R.A.  198,  87  Am.  St.  Rep. 
948,  62  Pac.  797,  the  business  was  held  to 
be  interstate  commerce,  and  the  only  differ- 
ence in  the  facts  is  that  the  principal 
shipped  the  goods  into  the  foreign  state  con- 
signed to  itself,  but  the  agent  who  solic- 
ited the  order  delivered  them  and  collected 
the  price.  It  was  said  in  the  opinion:  "The 
delivery  of  the  articles  to  the  persons  or- 
dering did  not  constitute  a  sate  by  the 
agent  making  the  delivery;  but  the  manu- 
facture, shipment,  and  delivery  of  the  goods 
were  simply  steps  taken  by  the  Chicago 
company  in  the  performance  of  its  contract. 
The  shipment  of  them  by  the  company  to 
itself  at  Cheyenne  had  no  greater  signifi- 
cance than  if  they  had  been  sent  by  the 
company  from  one  of  its  warehouses  to  an- 
other in  the  city  of  Chicago.  They  were 
still  the  subject  of  interstate  commerce,  and 
the  arrest  gf  the  agent  was  not  authorized 
by  law." 

The  Supreme  Court  of  the  United  States 
in  a  recent  case  had  its  attention  directed 
to  practically  the  same  question.  Rearick 
V.  Pennsylvania,  203  U.  S.  507,  51  L.  ed. 
295,  27  Sup.  Ct.  Rep.  159.  The  statement  of 
facts  from  the  opinion  is  as  follows:  **An 
Ohio  corporation  employed  an  agent  to  so- 
licit in  Sunbury  retail  orders  to  the  com- 
pany for  groceries.  When  the  company  had  re- 
ceived a  large  number  of  such  orders,  it  filled 
them  at  its  place  of  business  in  Columbu.s, 
Ohio,  by  putting  up  the  objects  of  the  several 
orders  in  distinct  packages,  and  forwarding 
them  to  the  defendant  by  rail,  addressed  to 
him  'For  A.  B.,'  the  customer,  with  the  num- 
ber of  the  order  also  on  the  package  for 
further  identification.  The  company  ul- 
timately kept  the  orders,  but  it  kept  no 
book  accounts  with  the  customers,  looking 
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only  to  the  defendant.  The  defendant  alone 
had  authority  to  receive  the  goods  from  the 
railroad,  and,  when  he  received  them,  he  de- 
livered them,  as  was  his  duty,  to  the  cus- 
tomers for  cash  paid  to  him.  He  then  sent 
the  money  to  the  corporation.  The  custom- 
er had  the  right  to  refuse  the  goods  if  not 
equal  to  the  sample  shown  to  him  when  he 
gave  the  order.  In  that  or  other  cases  of 
nondelivery  the  defendant  returned  the 
goods  to  Columbus.  No  shipments  were 
made  to  the  defendant  except  to  fill  such 
orders,  and  no  deliveries  were  made  by  him 
except  to  the  parties  named  on  the  pack- 
ages." It  was  contended  in  the  argument 
that  the  order  was  not  accepted,  and  did 
not  bind  the  Ohio  corporation  until  the  de- 
livery took  place,  which  is  practically  the 
contention  here.  Commenting  on  this  the 
court  says  in  the  opinion:  "The  fair  mean- 
ing of  the  agreed  fact  that  the  orders  were 
given  to  agents  employed  to  solicit  them  is 
that  the  company  offered  the  goods,  and 
that  tne  orders  were  acceptances  of  offers 
from  the  other  side.  If  there  were  the 
slightest  reason  to  doubt  that  the  contracts 
were  made  with  the  company,  through  its 
authorized  agent,  at  the  moment  when  the 
orders  were  given,  which  we  do  not  perceive 
that  there  is,  certainly  the  contrary  could 
not  be  assumed  in  order  to  sustain  a  con- 
viction. It  is  for  the  prosecution  to  make 
out  its  case."  It  will  be  observed  that  some 
important  facts  in  that  case  do  not  appear 
in  this.  There  is  no  showing  here  how  the 
goods  were  shipped  to  the  defendant;  that 
is,  whether  there  was  an  appropriation  by 
the  dealer  in  Kansas  City,  Missouri,  of  spe- 
cific goods  to  be  delivered  to  certain  pur- 
chasers. We  cite  the  case,  however,  be- 
cause it  holds  that  the  agent  who  solicits 
the  order  may  be  made  the  agent  to  deliver 
and  collect,  without  destroying  the  inter- 
state character  of  the  transaction.  It  also 
recognizes  the  doctrine  that  the  contract  of 
sale  was  complete,  in  that  case,  at  the  mo- 
ment when  the  orders  were  given  (as  in  this 
case  when  the  orders  were  accepted),  and 
further  holds  that,  if  there  be  a  doubt  with 
respect  to  this,  the  contrary  cannot  be  as- 
sumed in  order  to  sustain  a  conviction. 

It  is  also  urged  that  the  case  of  Re  Prin- 
gle, supra,  is  to  the  contrary  and  decisive; 
but  nothing  there  decided  conflicts,  in  our 
opinion,  with  this.  There  the  methods  of 
the  business  carried  on  were  shown  in  de- 
tail. True,  the  person  who  took  the  orders 
delivered  the  goods  and  collected  the  mon- 
ey; but  these  were  by  no  means  the  control- 
ling facts  upon  which  the  case  turned. 
There  the  goods  were  shipped  in  bulk,  in 
one  box,  by  express,  C.  O.  D.,  to  the  person 
who  claimed  to  be  the  agent.     When  the 
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goods  arriTed,  be  paid  the  charges,  and  dis- 
tributed the  contents  to  his  various  cus- 
tomers. Moreover,  the  orders  which  he  sent 
to  his  alleged  principal  did  not  "disclos<' 
the  names  of  any  of  the  purchasers  of  any 
of  the  goods,  or  the  kind  or  quantity  de- 
sired by  any  one  of  them."  And,  "when 
shipped,  none  of  the  goods  was  marked  or 
otherwise  designated  for  any  particular  in- 
dividual.'* When  he  received  the  goods,  he 
treated  them  as  his  own,  and  allowed  cus 
tomers  to  select  indiscriminately  from  the 
goods  such  as  they  desired  to  purchase. 
Under  these  facts,  the  inevitable  conclusion 
was  reached  by  the  court  that  the  goods  lost 
their  distinctive  character,  "and  were  blend- 
ed with  the  common  property  of  the  state 
as  soon  as  he  received  his  box,"  and  that 
"the  foreign  merchant  had  no  trade  rela- 
tions whatever  with  the  ultimate  purchas- 
ers." In  distinguishing  the  case  from  State 
v.  Hickox,  64  Kan.  650,  68  Pac.  35,  Mr.  Jus- 
tice Burch  said:  "In  that  case  the  salesman 
actually  represented  a  merchant  of  another 
state.  The  purchaser's  order  was  sent  to 
that  merchant.  That  merchant  reserved  the 
right  to  accept  or  reject  the  orders  sent  in, 
and  did  pass  on  them.  The  identical  order 
given  by  the  purchaser  was  filled.  When 
the  goods  were  shipped,  they  were  shipped 
to  the  actual  purchaser.  At  no  time  did  the 
agent  deliver  any  of  the  goods.  In  this 
case  the  petitioner  merely  took  orders  for 
himself  for  goods  which  he  intended  to  pur- 
chase, and  which  he  did  afterwards  pur- 
chase, and  which  he  paid  for  and  received 
in  this  state.  The  orders  of  the  final  re- 
cipients of  the  goods  were  never  transmitted 
beyond  the  state,  or  accepted  or  filled  by  any- 
one beyond  the  state,  and  the  goods  were 
not  delivered  to  the  carrier  for  transporta- 
tion to  them."  It  is  true  that  in  the  Hickox 
Case  the  goods  were  shipped  to  the  actual 
purchaser,  and  the  agent  delivered  none  of 
them;  but  it  is  apparent  that  the  case 
turned  upon  other  facts  than  these.  The 
salesman  actually  represented  a  merchant 
of  another  state,  and  solicited  orders  which 
he  sent  to  his  principal  for  approval.  The 
principal  had  the  right  to  accept  or  reject 
the  orders,  and  actually  passed  upon  them. 
The  identical  order  given  by  the  purchaser 
was  filled.  There  is  no  intimation  in  the 
opinion  that  it  might  not  have  been  filled 
by  sending  the  goods  to  the  same  salesman 
as  agent  for  the  purpose  of  delivery.  In 
McLaughlin  v.  South  Bend,  126  Ind.  471,  10 
L.R.A.  357,  26  N.  E.  185,  a  similar  ordinance 
was  held  invalid,  as  applied  to  an  agent  who 
solicited  orders  in  Indiana  for  books  to  be 
delivered  at  a  future  time.  The  books  were 
in  the  city  of  Chicago.  He  procured  orders, 
which  he  transmitted  to  the  publishers  in 
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Chicago,  where  the  order  was  filled  by  send- 
ing the  books  ordered  to  him,  and  he  deliv- 
ered them  to  the  purchaser.  It  has  often 
been  declared  by  the  Supreme  Court  of  the 
United  States  that  an  ordinance  imposing 
a  license  fee  upon  agents  representing  citi- 
zens of  another  state,  who  offer  goods  in 
this  state  for  sale  by  sample,  is  void,  be- 
cause it  assumes  to  establish  a  regulation 
aflfecting  commerce  between  the  states.  Mc- 
Call  V.  California,  136  U.  S.  104,  34  L.  ed. 
392,  3  Inters.  Com.  Rep.  181,  10  Sup.  Ct. 
Rep.  881;  Stoutenburgh  v.  Hennick,  129  U. 
S.  141,  32  L.  ed.  637,  9  Sup.  Ct.  Rep.  256; 
Asher  v.  Texas,  128  U.  S.  129,  32  L.  ed.  368, 
2  Inters.  Com.  Rep.  241,  9  Sup.  Ct.  Rep.  1; 
Robbins  v.  Taxing  Dist.  120  U.  S.  489,  30 
L.  ed.  694,  7  Sup.  Ct.  Rep.  592. 

The  conviction  in  this  case  is  predicated 
squarely  upon  the  fact  that  the  goods  were 
shipped  to  the  defendant,  that  he  made  the 
delivery  and  collected  the  price.  We  cannot 
affirm  the  judgment  without  declaring  the 
law  to  be  that  these  facts  deprive  the  trans- 
action of  its  interstate  features.  No  case 
decided  by  this  court,  and  none  that  we  have 
been  able  to  find,  goes  to  that  extent. 

For  these  reasons  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  another 
trial 
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V. 

J.  M.  WILLIAMS. 
(—  Ky.  —,  112  S.  W.  651.) 

Deposition  —  before   trial   —   right. 

1.  A  defendant  has  the  right  to  take 
plaintiff's  deposition  before  trial,  under  a 
statute  providing  that  a  party  may  be  ex- 
amined at  the  instance  of  the  adverse  party 


Case    Note,  —  What    cviilenee    admiasU 
hie  to  show  n^€*ntal  anguish. 

This  note  is  confined  to  cases  in  which  a 
recovery  was  sought  for  mental  anguish 
alone,  and  does  not  include  cases  in  which 
mental  suffering  was  one  of  the  elements  of 
the  damages  suffered  by  the  pHintifT. 

In  the  great  majority  of  the  cases  evi- 
dence as  to  mental  anguish  has  been  held 
ndmivssible;  in  a  number  of  the  cases  it  is 
held  that  mental  anguish  is  a  matter  of  in- 
ference, and  not  of  proof,  and  in  a  few  cases 
such  evidence  is  held  inadmissible.  But  the 
general  rule  is  to  the  effect  that  evidence  as 
to  the  mental  anguish  is  admissible. 

Thus,  in  the  following  cases,  in  actions 
for  negligence  in  the  transmission  and  de- 
livery of  telegrams,  the  evidence  indicated 
was    held    admissible: 

Western  U.  Teleg.  Co.  v.  Carter  (Tex.  Civ. 
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by  deposition,  as  any  other  witness,  where 
the  circumstances  are  such  as  to  entitle  him 
to  take  the  deposition  of  a  witness  other 
than  a  party  to  the  suit. 
Continuance  —  refusal  —  statutory 
right  —  error. 

2.  Refusal  to  continue  a  case  to  permit  de- 
fendant to  take  the  deposition  of  plaintiff 
to '  enable  him  to  prepare  his  defense,  to 
which  he  has  a  right  by  statute,  is  prejudi- 
cial error. 

Damagres  — •  delay  In  telegram  -*  agrgra- 
vating  circumstances. 

3.  Upon  the  question  of  the  damages  to 
be  allowed  a  son  for  mental  anguish  in  being 
deprived  of  the  privilege  of  attending  his 
mother's  deathbed,  because  of  neglect  to  de- 
liver a  telegram,  evidence  is  not  admissible 
that  he  is  a  physician,  and  that  treatments 
given  by  him  when  she  had  previously  had 
similar  attacks  had  resulted  in  recovery,  or 
that  she  was  depressed  by  his  failure  to  come 
when  expected,  which  had  a  tendency  to  has- 
ten her  death. 


(September  30,   1008.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Rockcastle 
County  in  plaintiff's  favor  in  an  action 
brought    to    recover    damages    for    failure 


promptly  to  transmit  and  deliver  a  telegram. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  H.  Fearons,  J.  'W. 
Brown,  and  J.  W.  Alcorn,  with  Messrs. 
Richards  &  Ronald,   for  appellant: 

Defendant  was  entitled  to  take  plaintiflT's 
deposition. 

Re  Abeles,  12  Kan.  451. 

Messrs.  Bethurum  &  Bethurum  for 
appellee. 

Clay,  C,  delivered  the  opinion  of  the 
court : 

On  February  1,  1006,  about  0  o'clock  in 
the  evening,  W.  J.  Sparks  sent  the  following 
message  from  Mt.  Vernon  to  appellant,  J. 
M.  Williams,  654  Fourth  street,  Louisville, 
Kentucky : 

Lovell  says  you  had  better  come.    Mamma 
no  better. 
[Signed]  W.  J.  Sparks. 

This  telegram  reached  the  Western  Union 
office  in  Louisville  at  10:  56  P.  m.  It  was 
not  delivered  until  shortly  after  8  o'clock 
the  next  morning, — ^too  late  for  appellee  to 
take   the   morning   train   for   his   mother's 


App.)  20  S.  W.  834  (testimony  of  bystand- 
ers as  to  the  conduct  of  the  plaintiff's 
wife). 

Western  U.  Teleg.  Co.  v.  Manker,  146  Ala. 
418,  41  So.  850  (testimony  of  bystander  that 
he  saw  the  plaintiff  crying) ; 

Missouri,  K.  &  T.  R.  Co.  v.  Linton  (Tex. 
Civ.  App.)  109  S.  W.  942  (evidence  of  plain- 
tiff's daughter  as  to  her  manifestations  of 
grief,  and  her  declarations  tending  to  show 
distress) ; 

Western  U.  Teleg.  Co.  v.  Campbell,  41 
Tex.  Civ.  App.  204,  91  8.  W.  312  (testi- 
mony as  to  the  effect  of  announcement  of 
brother's  death  upon  plaintiff)  ; 

Western  U.  Teleg.  O.  v.  Adams,  75  Tex. 
535,  6  L.R.A.  844,  16  Am.  St.  Rep.  920,  12 
S.  W.  857,  and  Machen  v.  Western  U.  Teleg. 
Co.  72  S.  C.  266,  51  S.  E.  697  (evidence  that 
plaintiff  felt  and  exhibited  mental  anguish)  ; 

Mentzer  v.  Western  U.  Teleg.  Co.  03  Iowa, 
752,  28  L.R.A.  72,  57  Am.  St.  Rep.  204,  62 
N.  W.  1  (testimony  as  to  how  plaintiff  felt 
and  what  he  said  and  did  upon  learning  of 
delay  in  receiving  a  telegram  announcing 
his  mother's  death)  ; 

Buchanan  v.  Western  U.  Teleg.  Co.  (Tex. 
Civ.  App.)  100  S.  W.  974  (plaintiff's  testi- 
mony as  to  his  own  grief)  ; 

Western  U.  Teleg.  Co.  v.  Burrow,  10  Tex. 
Civ.  App.  122,  30  S.  W.  378  (testimony  of  a 
wife  that  she  suffered  mental  anguish  be- 
cause of  the  absence  of  her  husband  during 
confinement)  ; 

Doster  v.  Western  U.  Teleg.  Co.  77  S.  C. 
56,  57  S.  E.  671  (testimony  of  plaintiff  that 
he  was  fond  of  his  grandchildren)  ; 

Western  U.  Teleg.  Co.  v.  Lydon,  82  Tex. 
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364,  18  S.  W.  701  (evidence  that  the  plain- 
tiff was  his  mother's  favorite  son). 

So,  in  Western  U,  Teleg.  Co.  v.  Hender- 
son, 89  Ala.  610,  18  Am.  St.  Rep.  148,  7  So. 
419,  it  was  held  that  the  natural  utterances 
and  expressions  indicative  of  pleasure,  dis- 
pleasure, pain,  or  suffering  are  competent 
original  evidence  that  may  be  received  in 
proof  of  the  physical  or  mental  state  they 
indicate,  whenever  that  state  is  a  pertinent 
inquiry. 

And  in  Western  U.  Teleg.  Co.  ▼.  Trice 
(Tex.  Civ.  App.)  48  S.  W.  770,  evidence  was 
admitted  to  the  effect  that  the  plaintiff  had 
a  very  strong  affection  for  her  brother. 

So,  in  Western  U.  Teleg.  Co.  v.  Heathcoat, 
149  Ala.  623,  43  S.  W.  117,  it  was  held  that 
it  was  competent  lor  the  plaintiff  to  testify 
that  she  suffered  mental  pain  and  anguish. 

In  Western  U.  Teleg.  Co.  v.  Terrell,  10 
Tex.  Civ.  App.  60,  30  S.  W.  70,  evidence  that 
plaintiff  had  abandoned  his  family  was  held 
admissible  to  show  absence  of  mental  an- 
guish, in  an  action  for  negligence  in  trans- 
mission and  delivery  of  a  telegram. 

Evidence  that  a  dying  person  called  for 
plaintiff  and  wanted  to  know  of  the  attend- 
ants why  he  did  not  come  was  hold,  in  Pot- 
ter V.  Western  U.  Teleg.  Co.  (Iowa)  116  N. 
W.  130,  competent  to  show  mental  anguish; 
and  an  allegation  of  similar  purport  in  a 
complaint  was  held  proper  in  Western  U. 
Teleg.  Co.  v.  Evans,  1  Tex.  Civ.  App.  297,  21 
S.  W.  266,  although  no  evidence  in  support 
of  the  allegation  was  offered.  But  similar 
evidence  was  held  inadmissible  in  Western 
U.  Teleg.  Co.  v.  Waller,  96  Tex.  689,  94  Am. 
St.  Rep.  936,  74  S.  W.  751;  and  to  the  same 
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home.  Had  he  taken  this  train^  he  would 
have  reached  Mt.  Vernon  at  1 :  24  p.  M.  His 
mother  died  at  3:  20  P.  M.  Appellee  insti- 
tuted this  action  to  recover  damages  for 
his  mental  anguish  resulting  from  the  fail- 
ure of  appellant  to  deliver  the  telegram  to 
him  in  time  to  enable  him  to  reach  his  moth- 
er's bedside  before  her  death.  Appellant 
answered,  demnng  negligence  on  its  part, 
and  pleading  contributory  negligence  on  the 
part  of  appellee.  According  to  the  testi- 
mony for  appellant,  its  night-delivery  clerk 
made  an  effort  to  call  appellee  over  both 
telephones  immediately  upon  receiving  the 
telegram.  Being  unable  to  reach  him,  a 
messenger  boy  proceeded  to  66^  Fourth 
street.  After  considerable  search,  he  found 
appellee's  office.  There  was  no  one  there, 
and  he  left  a  note  stating  that  the  Western 
Tnion  had  a  telegram  for  Dr.  J.  M.  Wil- 
liams. According  to  the  testimony  for  ap- 
pellee, he  had  a  telephone  connection  in  his 
sleeping  apartments,  which  were  immediate- 
ly over  his  office,  which  rang  whenever  his 
office  was  called.  He  was  in  his  apartments 
at  the  time  it  is  alleged  the  boy  attempted 
to  deliver  the  message,  and  also  at  the  time 
appellant  claims  to  have  called  him  over 
the  phone,  and  he  heard  no  call  of  any  kind. 
When  he  received    the    message    the    next 


morning  a  little  after  8  o'clock,  it  was  then 
too  late  for  him  to  take  the  8:10  train  for 
the  home  of  his  mother.  The  jury  awarded 
appellee  damage.^  in  the  sum  of  $750.  A 
new  trial  was  refused,  and  the  telegraph 
company  prosecutes  this  appeal. 

The  case  was  assigned  to  the  27  th  day  of 
September,  1907,  for  trial.  On  the  24th 
day  of  September  the  defendant  tendered  a 
motion  for  an  order  to  require  the  plaintiff 
to  give  his  deposition,  as  provided  by  sub- 
section 8  of  §  606  of  the  Code  of  Practice, 
and  to  continue  the  case  until  such  time  as 
appellant  could  take  the  deposition  of  plain- 
tiff, and  summon  or  take  the  deposition  of 
witnesses  to  rebut  such  portions  of  his 
testimony  as  it  should  desire.  In  support  of 
said  motion,  appellant  filed  the  following 
affidavit,  which  was  sworn  to  by  its  attor- 
ney, A.  G.  Ronald:  "Affiant,  A.  G.  Ron- 
ald, says  that  he  is  one  of  the  attorneys  for 
the  defendant  herein;  that,  on  the  19th  day 
of  September,  1907,  plaintiff,  Dr.  J.  M.  Wil- 
liams, and  his  attorney,  Mr.  Herman  Net- 
tleroth,  were  present  at  the  office  of  the 
clerk  of  the  district  court  of  the  United 
States  for  the  western  district  of  Kentucky 
for  the  purpose  of  taking  the  deposition  of 
certain  witnesses  on  behalf  of  the  defendant 
herein;  that,  while  plaintiff  and  his  coun- 


effect  was  the  decision  in  Western  U.  Teleg. 
Co.  ▼.  Jackson,  35  Tex.  Civ.  App.  419,  80 
S.  W.  649. 

The  rule* in  North  Carolina  is  that  a  re- 
covery may  be  had  for  mental  anguish 
alone ;  and,  while  it  is  presumed  in  cases  in 
which  close  relationship  exists,  nevertheless 
it  is  a  matter  of  direct  proof,  and  may  be 
shown  by  plaintiff's  own  testimony  or  by 
other  evidence. 

Thompson  v.  Western  U.  Teleg.  Co.  107 
N.  C.  456,  12  S.  E.  427 ;  Cashion  v.  Western 
U.  Teleg.  Co.  123  N.  C.  267,  31  S.  E.  493; 
Bright  v.  Western  U.  Teleg.  Co.  132  N.  C. 
317,  43  S.  E.  841;  Hunter  v.  Western  U. 
Teleg.  Co.  136  N.  C.  465,  47  S.  E.  745;  Har- 
rison ▼.  Western  U.  Teleg.  Co.  143  N.  C. 
147,  65  S.  E.  436,  10  A.  &  E.  Ann.  Cas.  476; 
Shepard  v.  Western  U.  Teleg.  Co.  143  N.  C. 
244,  118  Am.  St.  Rep.  796,  55  S.  E.  704; 
Whitten  v.  Western  U.  Teleg.  Co.  141  N.  C. 
361,  64  S.  E.  289;  Alexander  v.  Western  U. 
Teleg.  Co.  141  N.  C.  75,  63  S.  E.  657. 

In  some  cases  it  has  been  held  that  posi- 
tive testimony  as  to  fnental  anguish  is  not 
necessary,  but  may  be  inferred.  Western  U. 
Teleg.  Co.  v.  Adams,  75  Tex.  531,  6  L.R.A. 
844,  16  Am.  St.  Rep.  920,  12  S.  W.  857; 
Western  U.  Teleg.  Co.  v.  McLeod  (Tex.  Civ. 
App.)  22  S.  W.  988;  Western  U.  Teleg.  Co. 
V.  Porter  (Tex.  Civ.  App.)  26  S.  W.  86(J; 
Western  U.  Teleg.  Co.  v.  Blair  (Tex.  Civ. 
App.)   113  S.  W.  164. 

So,  in  Western  U.  Teleg.  Co.  v.  McMorris, 
(Ala.)  48  So.  349,  it  was  held  that,  when 
wounded  feelings  or  mental  pain  forms  an 
element  of  recoverable  damages,  direct  proof 
of  such  suffering  is  not  necessary,  but  it 
19LJIA.(N.S.) 


may  be  inferred  by  the  jury  from  the  cir- 
cumstances attending  the  particular  breach 
of  the  contract  or  duty. 

As  was  suggested  above,  a  few  cases  are 
to  the  contrary. 

Thus,  in  City  Nat.  Bank  v.  Jeffries,  73 
Ala.  183,  it  was  held  that  mental  anguish 
was  a  matter  of  inference,  and  not  of  direct 
proof;  and  consequently  the  plaintiff  should 
not  have  been  allowed  to  testify  as  to  his 
condition  of  mind,  etc. 

So,  in  Willis  v.  Western  U.  Teleg.  Co. 
69  S.  C.  531,  104  Am.  St.  Rep.  828,  48  S.  E. 
538,  2  A.  &  E.  Ann.  Cas.  52,  it  was  held  that 
a  statement  by  the  plaintiff  as  'to  what  his 
peculiar  apprehensions  and  conclusions  were 
on  failure  to  receive  a  telegram  in  reply  to 
one  sent  by  him  inquiring  as  to  the  condition 
of  his  sick  mother  was  inadmissible. 

Testimony  that  a  deceased  son  seemed 
nearer  and  dearer  to  plaintiff  than  any  of 
her  other  children  was  held,  in  Missouri,  K. 
&  T.  R.  Co.  V.  Linton  (Tex.  Civ.  App.)  109 
S.  W.  942,  to  be  incompetent  where  there 
was  no  allegation  of  special  affection. 

Evidence  of  feelings  which  could  be  only 
the  result  of  morbid  sensitiveness  was  held 
inadmissible  in  Western  U.  Teleg.  Co.  v. 
Stiles,  89  Tex.  312,  34  S.  W.  438. 

Evidence  as  to  the  number  of  children  and. 
grandchildren  of  the  sendee  of  a  telegram 
and  their  location  is  irrelevant  in  an  action 
by  the  father  for  damages  for  neglect  to  de- 
liver to  his  mother-in-law  a  telegram  an- 
nouncing the  serious  illness  of  one  of  the 
grandchildren.  Western  U.  Teleg.  Co.  v. 
Crocker,  135  Ala.  492,  59  LJl.A.  398,  33 
So.  45. 
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sel  were  thus  present,  the  defendant,  as  its 
Jittorney,  called  the  plaintiff  as  a  witness 
for  the  purpose  of  examining  said  plaintiff, 
as  provided  under  subsection  8  of  §  606  of 
the  Kentucky  Code  of  Practice;  that  the 
plaintiff  declined  and  refused  to  testify  or 
to  answer   any  questions   that  might   have 

*  been  put  to  him  by  this  affiant  as  attorney 
aforesaid,  and,  on  advice  of  his  counsel,  left 
the  room.  Affiant  says  that  he  thereafter, 
on  said  day,  caused  a  subpoena  to  be  issued 
by  an  officer  duly  authorized  to  issue  same, 
summoning  plaintiff  to  appear  as  a  witness 
to  testify  in  this  cause,  as  provided  in  sub- 
section 8  of  §  606  of  the  Kentucky  Code  of 
Practice  at  the  office  of  Clarence  E.  Walker, 
Louisville  Trust  Building,  Louisville,  Ken- 
tucky, on  the  21st  day  of  September,  1907  at 
3  o'clock  in  the  afternoon,  and  that  said 
subpoena  was  duly  served  upon  said  plain- 
tiff and  also  a  notice  that  his  deposition 
would  be  taken  as  aforesaid ;  that  the  plain- 
tiff and  his  counsel  did  appear  at  the  office 
of  said  Clarence  E.  Walker,  notary  public, 
at  the  time  and  place  named  in  said  sub- 
poena, but  that  this  plaintiff  declined  and 
refused  to  give  his  deposition,  and,  upon  the 
advice  of  his  counsel,  declined  and  refused 
to  answer  any  questions  which  might  have 
been  put  to  him  by  affiant  as  attorney  afore- 
said. Affiant  says  that  this  action  has  been 
instituted  in  a  court  which  sits  more  than 
100  miles  distant  from  the  place  where  the 
occurrences  which  are  made  the  basis  of  the 
suit  transpired;  that  the  only  way  to  rebut 
any  claim  or  statement  that  may  be  made 
by  the  plaintiff  is  to  bring  its  witnesses  to 
the  place  where  the  court  is  held  or  to  take 
their  depositions;  that  neither  the  defend- 
ant, nor  affiant,  nor  any  of  its  counsel,  have 
any  knowledge  or  information  as  to  what 
statement  or  claims  will  be  made  by  the 
plaintiff,  and  do  not  know  the  witnesses 
whose  depositions  it  will  be  necessary  to 
take  or  to  have  present  as  witnesses.  Af- 
fiant says  that  defendant  cannot  properly 
prepare  this  case  for  trial,  or  cannot  prop- 
erly prepare  its  defense,  without  taking  the 
deposition  of  plaintiff,  as  provided  for  in"  the 
section  of  the  Code  of  Practice  above  re- 
ferred to;  that,  under  said  section,  it  has 
the  right  to  take  the  deposition  of  plaintiff 
in  order  that  it  may  know  what  evidence  it 

•  has  to  rebut,  and  what  witnesses  to  call; 
that,  after  plaintiff  gives  his  testimony  on 
the  witness  stand  at  the  trial  of  this  cause, 
there  will  not  be  sufficient  time  for  it  to  se- 
cure the  attendance  of  the  witnesses  who 
would  rebut  same,  or  take  their  depositions. 
Affiant  says  that  this  motion  is  not  made 
for  the  purpose  of  delay,  but  only  that  it 
may  be  placed  in  a  position  Avhere  it  can 
properly  prepare  its  defense;  that,  unless 
it  is  given  an  opportunity  to  examine  plain- 
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tiff,  and  he  is  required  to  submit  to  said 
examination,  this  defendant  will  be  de- 
prived of  a  substantial  right;  that  it  can- 
not safely  go  to  trial  without  the  exercise 
of  the  right  of  examination  of  plaintiff, 
granted  to  it  by  the  Code  of  Practice,  and 
w^ithout  the  opportunity  of  procuring  wit- 
nesses to  rebut  the  testimony  if  it  should  ao 
desire.  Affiant  says  that,  had  said  plain- 
tiff submitted  to  an  examination,  or  given 
his  testimony  upon  either  of  the  occasions 
upon  which  he  was  called  as  a  witness  by 
the  defendant,  it  would  have  had  sufficient 
time  to  rebut  his  testimony  if  it  so  desired, 
and  would  have  been  ready  to  go  to  trial." 

The  dourt  refused  to  allow  either  the  mo- 
tion or  the  affidavit  to  be  filed,  but  passed 
the  matter  to  the  day  upon  which  the  case 
was  set  for  trial.  On  said  day  the  court 
allowed  the  motion  and  affidavit  to  be  filed, 
but  overruled  the  motion,  to  which  ruling 
the  defendant  excepted.  THe  case  then  pro- 
ceeded to  trial.  At  the  conclusion  of  the  tes- 
timony of  appellee  in  chief  as  a  witness  in 
his  own  behalf,  appellant  avowed  that  it  was 
taken  by  surprise  by  the  testimony  of  ap- 
pellee to  the  effect  that  the  telephone  in  his 
office  was  at  all  times  connected  by  wire 
with  the  telephone  in  his  sleeping  apart- 
ments, and  that,  when  the  telephone  in  his 
office  was  rung,  the  telephone  in  his  sleep- 
ing apartments  was  also  rung  for  the  same 
call ;  also,  by  the  statement  that  the  rule  of 
the  railroad  company  was  that  fit  would  not 
postpone  the  departure  of  its  trains  except 
to  await  the  coming  in  of  a  connecting 
train.  Appellant  further  avowed  that  it 
could  introduce  testimony  to  rebut  the  state- 
ments made  by  appellee,  but  was  then  un- 
able to  do  so  because  the  witnesses  it  re- 
quired for  that  purpose  lived  so  far  away 
that  their  presence  could  not  be  obtained  or 
their  depositions  taken.  Appellant  there- 
upon moved  the  court  to  set  aside  the  swear- 
ing of  the  jury,  and  continue  the  case  or 
postpone  the  trial  until  such  reasonable 
time  as  would  give  appellant  an  opportu- 
nity to  take  the  depositions  of  said  wit- 
nesses, all  of  whom  it  alleged  resided  in  the 
city  of  Louisville.  This  motion  the  court 
overruled,  and  appellant  excepted. 

In  support  of  its  contention  that  the  trial 
court  erred  in  failing  to  grant  it  a  continu- 
ance when  it  was  made  known  to  the  court 
that  appellee  had  declined  to  give  his  depo- 
sition, appellant  relies  upon  subsection  8  of 
§606  of  the  Civil  Code  of  Practice.  This 
section  is  as  follows:  "A  party  may  be  ex- 
amined as  if  under  cross-examination  at  the 
instance  of  the  adverse  party,  either  orally 
or  by  deposition  as  any  other  witness;  but 
the  party  calling  such  examination  shall 
not  be  concluded  thereby,  but  may  rebut  it 
by  counter   testimony."     It  is   insisted   by 
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counsel  for  appellee  that  the  only  purpose  of 
this  provision  is  to  enable  one  party  to  get 
the  benefit  of  the  testimony  of  the  adverse 
party  at  the    trial ;   that,  therefore,  if  the 
adverse    party    whose   deposition   the   other 
party  sought  to  take  actually  appears  at  the 
trial  and   testifies,  and  subjects  himself  to 
cross-examination,    the   party    seeking    his 
deposition      cannot     complain     because     he 
failed  to  take  it.     While  this  view  appears 
plausible,  the  Code  i-tself  does  not  place  any 
such  restriction  upon  the  right  of  one  tak- 
ing the  deposition  of  the  adverse  party.    It 
gives    to    one    party   the   absolute   right   to 
take  the  deposition  of  the  adverse  party  as 
that  of  any  other  witness.    It  appears  that 
appellee,    whose-  deposition    it    was    sought 
to  take,  lived  more  than  20  miles  from  the 
county    seat   where   the   trial   was   to   take 
place,   and,   in   addition   to  this,   he  was  a 
practising  physician.     If,  then,   he  were  a 
witness  other  than  the  plaintiff  in  the  case, 
appellant  would  have  had  the  right  to  take 
his  deposition.     That  being  the  cane,  it  nec- 
essarily follows  that,  under  subsection  8  of 
§606,   appellant  had  the  right  to  take  his 
deposition.    It  is  earnestly  insisted  that  the 
right  given  by  subsection  8  of  §  606,  if  in- 
terpreted according  to  the  contention  of  ap- 
pellant, is  liable  to  great  abuse;  that  it  will 
enable  the  party  to  find  out  his  opponent's 
evidence  in  advance  of  the  trial.     As,  how- 
ever, the  right  is  given  to  each  party,  they 
will  both  be  upon  terms  of  equality ;  and,  as 
it  IB  to  be  presumed  that  neither  will  offer 
any  evidence  other  than  the  exact  facts  and 
truth  of  the  case,  we  db  not  see  how  either 
could  be  prejudiced.    By  §  537  of  the  Code, 
the  right  is  given  to  a  defendant  to  begin 
taking  depositions  immediately  after  filing 
his  answer.     Appellant's  answer  had  been 
filed  when  it  made  the  motion  for  a  con- 
tinuance on  the  ground  that  appellee  had 
declined  to  give  his  deposition.     Appellant 
had  the  right  to  take  appellee's  deposition. 
This  right  was  denied  to  it.     We  therefore 
think  the  court  should,  under  the  circum- 
stances,  have  continued   the   case,   and   its 
failure  so  to  do  was  prejudicial  error. 

Appellant  also  insists  that  the  trial  court 
erred  in  permitting  appellee  to  testify  to 
the  fact  that  he,  in  conjunction  with  Dr. 
Lovell,  a  physician  who  attended  his 
mother  at  the  time  of  her  death,  had  treated 
his  mother  frequently  before,  and  that  she 
yielded  to  such  treatment  and  speedily  re- 
covered; also,  that  the  court  erred  in  per- 
mitting Dr.  Lovell  to  testify  to  the  fact 
that  appellee's  mother  was  disappointed  and 
depressed  when  she  heard  that  her  son  had 
not  arrived  on  the  train,  and  that  this  disap- 
pointment and  consequent  depression  had  a 
tendency  to  hasten  her  death.  Counsel  for 
appellee  insist  that  such  evidence  was  ad- 
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missible  as  bearing  upon  appellee's  mental 
anguish,  for  his  grief  would  be  all  the  great- 
er because  of  his  inability  to  give  his  mother 
the  treatment  that  had  previously  brought 
about  her  recovery,  and  because  of  the  fact 
that  she  was  depressed  by  reason  of  his  fail- 
ure to  arrive  in  time  to  see  her.  In  'our 
opinion,  however,  the  effect  of  appellee's 
testimony  would  be  to  lead  the  jury  to  the 
conclusion  that  the  telegraph  company  was 
in  a  sense  responsible  for  the  death  of  ap- 
pellee's mother  because  of  his  failure  to  get 
there  and  give  her  the  treatment  that  had 
formerly  resulted  in  her  recovery,  while  to 
admit  the  testimony  of  Dr.  Lovell  would,  in 
effect,  permit  a  recovery  for  the  mother's 
anguish,  instead  of  the  son's.  This  is  one  of 
the  few  courts  giving  the  right  of  recovery 
in  cases  of  mental  anguish.  We  have  re- 
stricted this  to  cases  of  the  nearest  degree 
of  relationship.  The  ground  of  this  restric- 
tion is  that  there  is  a  natural  mental  an- 
guish resulting  from  a  failure  to  arrive  at 
the  bedside  of  a  dying  relative  or  the  fail- 
ure to  attend  the  funeral  of  such  relative. 
The  law  naturally  concludes  that  mental 
anguish  in  case  of  such  relationship  will 
necessarily  follow.  If  testimony  of  the  kind 
given  above  were  admissible,  there  would  be 
no  reason  for  restricting  a  recovery  to  cases 
of  the  nearest  degree  of  relationship,  for 
friends  could  frequently  prove  greater  men- 
tal anguish  than  could  a  parent  or  son. 
Again,  if  such  testimony  were  admissible,  a 
son  might  prove  that  the  relationship  be- 
tween him  and  his  mother  was  more  tender 
than  that  which  usually  exists  between 
mother  and  son.  He  might  go  into  matters 
of  sentiment  and  love  which  it  would  be  im- 
possible for  the  defendant  in  any  way  to 
rebut.  We  think  that  in  cases  of  this  kind 
the  party  suing  should  be  confined  to  a 
statement  of  the  mere  facts  of  mental  an- 
guish, and  should  not  be  permitted  to  in- 
troduce testimony  of  the  nature  referred 
to  for  the  mere  purpose  of  harrowing  the 
feelings  of  the  jurj',  and  increasing  the  size 
of  the  verdict.  Upon  the  next  trial  the 
court  will  exclude  such  testimony. 

For  the  reasons  given,  the  judgment  is  re- 
versed and  cause  remanded  for  a  new  trial 
consistent  with   this  opinion. 
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unfitness  to  practise  his  profession  be- 
cause he  has  collected  money  for  clients 
which  he  has  refused  upon  demand  to  pay 
over  may  be  instituted  by  the  common- 
wealth's attorney  in  the  name  of  the  com- 
monwealth, although  a  statute  permits  him 
to  be  disbarred  for  the  cause  specified  up- 
on Application  of  the  person  whose  money 
is  withheld. 

(October  8,  1908.) 

APPEAL  by  the  State  from  an  order  of 
the    First    Division,    of    the    Common 
Pleas,  Circuit   Court   for   Jefferson   County 
dismissing   an   information   filed   to    secure 
the  disbarment  of  defendant.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  James    Breathitt,  Attorney  Gen- 


eral, W.  O.  Harris,  and  A.  Scott  Bullitt, 
with  Mr.  Alexander  P.  Humphrey,  Jr., 

for  appellant: 

The  information  was  properly  brought  in 
the  name  of  the  commonwealth. 

Wilson  V.  Popham,  91  Ky.  327,  15  S.  W. 
859;  Com.  v.  Richie,  114  Ky.  366,  70  S.  W. 
1054;  Richardson  v.  People's  Life  A  Accl. 
Ins.  Co.  28  Ky.  L..Rep.  919,  92  S.  W.  284; 
Nelson  v.  Com.  33  Ky.  L.  Rep.  143,  16  L.R.A. 
(N.S.)  272,  109  S.  W.  337. 

The  information  alleges  facts  sufficient 
to  show  that  defendant  should  no  longer  be 
allowed  to  practise  as  an  attorney. 

Baker  v.  Com.  10  Bush,  592;  Tudor  ▼. 
Com.  27  Ky.  L.  Rep.  87,  84  S.  W.  522. 

Messrs.  T.  B.  McGregor  and  J.  M. 
HuflTaker  also  for   appellant 


Case  Note.  —  Disbarment  or  atispension 
of  attorney  for  withholding  clienVs 
money  or  property. 

Since  honesty,  probity,  and  good  moral 
character  are  necessary  qualifications  of  an 
attorney  for  the  practice  of  his  profession, 
it  has  been  almost  universally  held  that  an 
attorney  who,  upon  demand,  retains  money 
collected  for  his  client,  or  fraudulently  ap- 
propriates to  his  own  use  money  which  has 
come  into  his  hands  in  a  professional  way, 
is  not  of  such  honesty  and  good  character  as 
to  make  him  worthy  of  the  confidence  of  the 
public  and  his  clients;  and  therefore  the 
courts  have  not  hesitated  in  disbarring  or 
striking  from  the  rolls  one  guilty  of  such 
acts.  Among  the  cases  supporting  the  above 
proposition,  are  the  following:  Ue  Tread- 
well,  67  Cal.  353,  7  Pac,  724  (money  col- 
lected by  attorney  on  note,  and  not  paid 
over)  ;  Re  Tyler,  71  Cal.  363.  12  Pac. 
289,  13  Pac.  169,  reaifirmed  in  78  Cal. 
307,  12  Am.  St.  Rep.  65,  20  Pac.  674 
(suspension  for  two  years  for  retaining 
money  collected  on  note  and  insurance 
policy,  besides  other  unprofessional  con- 
duct); Re  Moore,  72  Cal.  359,  13  Pac. 
885  (suspension  of  five  years  for  con- 
verting to  his  own  use  moneys  received 
by  him  to  be  applied  to  particular  pur- 
poses) ;  Re  Burris,  101  Cal.  024,  36  Pac. 
101  (retaining  money  procured  from  ad- 
ministratrix under  false  representations 
that  it  was  necessary  for  deposit  with  pro- 
bate court)  ;  People  ex  rel.  Colorado  Bar 
Asso.  v.  Walkey,  26  Colo.  483,  68  Pac. 
591  (aside  from  other  unprofessional 
conduct,  collection  and  appropriation  to 
his  own  use  of  money  belonging  to 
client,  and  refusing  to  turn  over  the 
same  to  its  owner  upon  proper  demand)  ; 
People  ex  rel.  Colorado  Bar  Asso.  v.  Betts, 
26  Colo.  521,  58  Pac.  1091  (retaining  money 
by  attorney,  advanced  for  payment  of  costs 
in  suit  which  in  fact  had  been  dismissed)  ; 
People  ex  rel.  Colorado  Bar  Asso.  v.  Hays, 
28  Colo.  82,  62  Pac.  832  (retaining  money 
received  from  client  to  pay  costs  in  a  suit 
which  was  never  brought,  and  also  money 
collected)  ;  People  ex  rel.  Colorado  Bar 
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Asso.  V.  Sindlinger,  28  Colo.  268,  64  Pac. 
191*  (obtaining  money  under  false  repre- 
sentations, and  retaining  money  collected 
and  also  money  advanced  for  the  purpose 
of  bringing  suit) ;  People  ex  rel.  Colorado 
Bar  Asso.  ▼.  Mead,  29  Colo.  344,  68  Pac. 
241  (retaining  money  advanced  by  poor 
woman  for  purpose  of  obtaining  di- 
vorce for  which  no  action  was  in 
fact  instituted) ;  People  ex  rel.  Colo- 
rado Bar  Asso..  v.  Keegan,  30  Colo. 
71,  69  Pac.  524  (failure  to  pay  over  money 
collected)  ;  People  ex  rel.  Colorado  Bar 
Asso.  V.  Webster,  31  Colo.  43,  71  Pac.  1116 
(retaining  money  collected) ;  People  ex  rel. 
Colorado  Bar  Asso.  v.  Kelsey,  32  Colo.  1, 
75  Pac.  390  (failure  to  turn  over  money  col- 
lected, and  appropriating  money  sent  for 
redemption  of  land  from  tax  sale)  ;  People 
ex  rel.  Colorado  Bar  Asso.  v.  Essington,  32 
Colo.  168,  75  Pac.  304  (misappropriation  of 
money  by  the  firm,  of  which  the  respondent 
received  at  least  a  part) ;  People  ex  pel. 
Colorado  Bar  Asso.  v.  Nicholas,  36  Colo. 
42,  84  Pac.  67  (failure,  upon  demand,  to  pay 
over  money  collected  for  client)  ;  Re  Simp- 
son, 9  N.  D.  379,  83  N.  W.  541  (conceal- 
ment by  attorney  that  he  had  collected 
claim)  ;  Re  Elliott,  18  S.  D.  264,  100  N.  W. 
431  (among  other  transactions,  retaining 
money  falsely  represented  to  be  necessary 
for  costs  in  divorce  proceedings)  ;  Baker  v. 
State,  90  Ga.  153,  15  S.  E.  788  (retaining 
undue  portion  of  money  collected)  ;  rS 
Mahoe,  3  Haw.  256  (deceit,  and  appropria- 
tion by  attorney  of  money  intrusted  to  him 
for  costs)  ;  People  ex  rel.  Cutter  v.  Ford, 
54  111.  520  (obtaining  money  by  false  repre- 
sentations that  it  was  necessary  to  refund 
taxes  which  had  been  paid  by  another)  ; 
People  v.  Palmer,  61  111.  255  (refusal  to 
pay  over  moneys  collected)  ;  People  v.  Cole, 
84  111.  327  (refusal  upon  demand  to  pay 
over  money  collected)  ;  People  ex  rel.  Atty. 
Gen.  V.  Murphy,  119  111.  159,  6  N.  E.  488 
(failure  to  pay  over  money  collected)  ;  Peo- 
ple ex  rel.  Bulkley  v.  Salomon,  184  111.  490, 
56  N.  E.  815  (appropriation  of  money  due 
estate,  to  attorney's  own  use)  ;  People  ex 
rel.  Deneen  v.  Shirley,  214  111.  142,  73  N.  E. 
303   (attorney  falsely  representing  his  serv- 


i9oa. 


COMMONWEALTH  v.  ROE. 


416 


Messrs.  Austin  E.  Walsh,  Gorutli, 
Chatterson,  &  BliU,  and  Walsh  & 
Walsb  for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  purpose  of  this  proceeding  was  to 
disbar  the  appellee,  a  practising  attorney  at 
law  in  the  city  of  Louisville.  The  informa- 
tion filed  against  him  by  the  common- 
wealth's attorney  of  the  district,  in  the 
name  of  the  commonwealth,  was  as  follows: 
''Commonwealth  of  Kentucky  v.  C.  C.  Roe, 
Joseph  M.  HulTaker,  commonwea:lth's  at- 
torney of  the  thirteenth  judicial  district  of 
the  commonwealth  of  Kentucky,  who,  in  the 
name  of  and  by  the  authority  of  the  com- 
monwealth of*  Kentucky,  prosecutes  in  its 


behalf,  in  his  own  person  comes  into  the 
Jefferson  circuit  court,  common  pleas,  first 
division,  and  tenders  the  affidavits  of 
Charles  L.  Gray  and  Charles  Peebles,  and 
makes  the  same  a  part  of  this  information, 
and  informs  the  court  that  C.  C.  Roe  of  the 
county  of  Jefferson,  and  commonwealth  of 
Kentucky,  a  member  of  the  bar  of  said 
court,  while  a  member  of  said  bar  and  in 
his  capacity  as  a  practising  attorney  at  law, 
within  the  jurisdiction  of  said  court,  com- 
mitted the  following  acts  of  unprofessional 
misconduct,  and  was  guilty  of  the  following 
immoral  and  illegal  practices,  to  wit:  [Then 
follows  in  detail  the  charge  that  Roe  col- 
lected for  one  Gray  the  sum  of  $150,  one 
half  of  which  he  was  entitled  to  retain  as 
a   fee;    that,   although   payment   was    fre- 


ices  to  be  necessary  and  thereby  obtaining 
the  pa^nnent  of  fees  and  costs)  ;  People  ex 
rel.  Healy  v.  Stirlen,  224  111.  636,  79  N.  E. 
969  (refusal  to  settle  with  client  for  whom 
attorney  had  collected  money);  Slemmer  v. 
Wright,  64  Iowa,  164,  6  N.  W.  181  (suspen- 
sion for  two  years  for  failure  to  pay  over 
money  collected)  ;  Re  Wilson  (Kan.)  100 
Pac.  635  (retaining  of  money  collected  on 
sale  of  real  estate  for  client,  and  deceiving 
the  latter  regarding  facts  concerning  a  dam- 
age claim)  ;  Strout  v.  Proctor,  71  Me. 
289  (obtaining  bill  of  sale  of  household 
goods  by  false  pretenses  and  representations, 
and  then  inducing  his  client  to  leave  the 
state) ;  Boston  Bar  Asso.  v.  Casey,  106 
Mass.  100,  81  N.  E.  892  (fraudulent  misap- 
propriation of  money  belonging  to  client)  ; 
Southworth  v.  Bearnes,  88  Minn.  31,  92  N. 
W.  466  (misappropriation  by  attorney  of 
the  money  paid  to  him  by  his  clients)  ;  Re 

Z ,  89  Mo.  App.  426   (suspension  for  six 

months  for  misappropriating  funds  ad- 
vanced by  client)  ;  State  ex  rel.  Benton  v. 
Baum,  14  Mont.  12,  35  Pac.  108  (misappro- 
priation of  money  coming  into  his  hands)  ; 
State  ex  rel.  Hartman  v.  Cadwell,  16  Mont. 
119,  40  Pac.  176  (misappropriation  of  mon- 
ey coming  into  his  hands)  ;  Re  Weed,  26 
Mont.  507,  68  Pac.  1115  (deceit  in  retaining 
money  collected) ;  Re  Thresher,  33  Mont. 
441,  114  Am.  St.  Rep.  834,  84  Pac.  876,  8 
A.  k  E.  Ann.  Cas.  845  (retention  of  money 
deposited  with  clerk  of  court,  and  appro- 
priation of  money  advanced  for  costs)  ;  Re 
McDermit,  63  N.  J.  L.  476,  43  Atl.  685  (re- 
taining money  advanced  for  various  pur- 
poses connected  with  a  bastardy  proceed- 
ing) ;  Re  Clark,  108  App.  Div.  150,  95  N.  Y. 
Supp.  388,  affirmed  in  184  N.  Y.  222,  77 
N.  fe.  1  (among  variops  other  unprofes- 
sional acts,  retaining  for  some  time  money 
collected) ;  Re  Nekarda,  114  App.  Div.  370, 
100  N.  Y.  Supp.  42  (collecting  legacies  for 
client,  and  appropriating  them  to  his  own 
use)  ;  Re  Stern.  120  App.  Div.  375,  106  N. 
Y.  Supp.  199  (retention  of  money  collected, 
and  appropriation  of  money  advanced  for 
costs)  ;  Re  Cohn,  120  App.  Div.  378,  106 
N.  Y.  Supp.  84  (appropriation  of  money 
collected  for  client) ;  Re  O'Sullivan,  122 
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App.  Div.  527,  107  N.  Y.  Supp.  462  (retain- 
ing money  which  was  to  be  returned  in  case 
the  attempt  to  procure  a  pardon  for  a 
prisoner  was  unsuccessful) ;  Re  An  Attor- 
ney, 86  N.  Y.  663  (besides  other  unprofes- 
sional conduct,  retaining  an  undue  portion 
of  pension  money  collected) ;  Re  Titus,  60 
N.  Y.  S.  R.  636,  21  N.  Y.  Supp.  724  (re- 
taining money  collected,  as  well  as  other 
money  intrusted  to  him  for  settlement)  ; 
State  ex  rel.  McCorraick  v.  Winton,  11  Or. 
466,  50  Am.  Rep.  486,  6  Pac.  337  (securing 
money  by  false  representations)  ;  State  ex 
rel.  Kilbourne  v.  Hand,  9  Ohio,  42  (retain- 
ing money  collected)  ;  Re  Swadener,  5  Ohio 
S.  &  C.  P.  Dec.  598  (appropriation  of 
client's  money  to  his  own  use)  ;  Kennedy's 
Disbarment,  178  Pa.  232,  35  Atl.  996  (ap- 
propriation of  money  advanced  on  mortgage^ 
besides  the  retention  of  various  other  sums 
of  money)  ;  Ashton  Disbarment,  4  Pa.  Dist. 
R.  425;  Re  Orwig,  31  Phila.  Leg.  Int.  20; 
Davis  V.  State,  92  Tenn.  634,  23  S.  W.  59 
(misappropriation    of    money   advanced    to 

pay  judgment)  ;  Re  O ,  73  Wis.  602,  42 

N.  W.  221;  Re  Chandler,  22  Beav.  253  (mis- 
appropriation of  trust  money)  ;  Re ,  10 

Jur.  198  (refusal,  upon  direction  of  the 
master  of  the  court,  to  refund  sum  of  mon- 
ey);  Re  Wright,  12  C.  B.  N.  S.  705;  Re 
H.  An  Attorney,  31  L.  T.  N.  S.  730;  Re 
Blake,  3  El.  &  Bl.  34. 

In  Delano's  Case,  68  N.  H.  6,  42  Am.  Rep. 
565,  an  attorney  at  law  was  disbarred  for 
appropriating  to  his  own  use  money 
coming  into  his  hands  as  collector  of  taxes, 
the  court  saying  that  his  situation  as  col- 
lector of  taxes  was,  in  substance,  the  situa- 
tion of  an  attorney  recovering  money  for  a 
client. 

In  Re  Hill,  9  Best  k  S.  481,  an  attorney 
acting  as  a  clerk  to  a  firm  of  attorneys  was 
suspended  for  twelve  months  because  of  the 
appropriation  by  him  of  money  to  his  own 
use,  which  he  had  received  in  completing 
the  sale  of  certain  property.  The  court,  in 
this  case,  although  recognizing  that  the  mis- 
conduct was  not  committed  strictly  in  his 
professional  character,  yet  said  that  it  was 
such  misconduct  as  would  have  prevented 
him  from  being  admUt«d  as  an  attorney. 
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quently  demanded,  he  failed  and  refused 
to  pay  to  Gray  the  amount  to  which  he 
was  entitled.]  Wherefore,  the  said  com- 
monwealth's attorney  charges  that,  by  the 
commission  of  the  acts  aforesaid,  the  said 
C.  C.  Roe  has  shown  himself  to  be  a  per- 
son devoid  of  honesty,  probity,  and  good 
demeanor,  and  is  totally  unfit  to  be  an  at- 
torney at  law  and  a  member  of  the  bar  of 
said  court.'*  In  another  paragraph,  con- 
taining the  same  technical  averments,  it  is 
charged  that,  as  the  attorney  for  one  Mary 
Glover,  he  collected  $250,  and  failed  to  pay 
any  part  thereof  until  long  after  the  same 
was  due,  although  payment  was  frequently 
demanded.  Upon  the  filing  of  this  informa- 
tion, accompanied  by  affidavits  made  by  the 
persons  for  whom  the  money  was  collected, 


a  rule  was  issued  against  Roe  to  show  cause 
why  his  authority  as  an  attorney  to  prac- 
tise and  be  an  officer  of  the  court  should 
not  be  revoked. 

Upon  hearing  the  proceeding,  the  court 
dismissed  it  upon  the  face  of  the  papers, 
upon  the  ground  that  it  should  have  been 
instituted  and  prosecuted  in  the  name  of 
the  persons  for  whom  it  was  charged  Roe 
had  collected  the  money,  and  not  in  the 
name  of  the  commonwealth.  In  reaching 
this  conclusion  the  lower  court  followed  the 
opinion  of  this  court  in  Wilson  v.  Popham, 
91  Ky.  327,  15  S.  W.  859.  In  that  case 
there  was  a  motion  in, the  name  of  Pop- 
ham  against  H.  T.  Wilson,  an  attorney  to 
show  cause,  if  any  he  had,  why  he  should 
not  pay  over  to  him  by  certain  day  money 


and  they  would  deal  with  him  as  if  he  were 
now  applying  for  admission. 

In  Re  Temple,  33  Minn.  343.  23  N.  W. 
463,  an  attorney  was  suspended  fot  six 
months  for  making  arrangements  with  the 
maker  of  a  note  for  boarding  his  partner 
as  payment  of  the  note,  and  then,  without 
accounting  to  his  client,  who  repudiated  the 
arrangement,  permitting  the  boarding-house 
keeper  to  stand  the  loss. 

In  Fairfield  Countv  Bar  v.  Taylor,  60 
Conn.  11,  13  L.R.A.  767,  22  Atl.  441,  it  was 
held  that  the  absolute  disbarment  of  an  at- 
torney is  justified  where,  upon  receiving  an 
unenforceable  claim  against  .his  own  client, 
he  caused  a  complaint  to  be  served  in  the 
name  of  another  attorney,  and  then  advised 
his  client  to  settle,  falsely  telling  him.  with 
full  knowledge  of  the  facts,  that  the  claim 
was  good  and  could  be  collected  out  of  his 
property. 

In  Jeffries  v.  Laurie,  27  Fed.  105,  an  at- 
torney who  disobeyed  an  order  by  the  court 
to  pay  over  money  collected  by  him  for  his 
client  was  disbarred  and  committed  to  jail 
for  ninety  days  for  contempt. 

In  Re  Snyder,  24  Fed.  910,  a  weak-minded 
person  laboring  under  the  hallucination  that 
he  had  committed  a  crime  fled  to  another 
state.  There  he  was  discovered  by  certain 
detectives  and  officers,  who,  with  the  hope 
of  obtaining  a  reward,  had  him  arrested, 
and  committed  him  to  jail.  The  officers 
took  a  lawyer  into  their  confidence,  and,  on 
learning  of  his  innocence,  they  together  pro- 
ceeded to  ship  him  out  of  the  country  and 
to  divide  all  the  money  sent  to  him  by  his 
relatives.  In  a  proceeding  to  disbar  the  at- 
torney, it  was  held  that  the  conduct  on  the 
part  of  his  attorney  was  sufficient  to  justify 
the  court  in  striking  his  name  from  the  roll 
of  attorneys  and  disbarring  him  from  prac- 
tice. 

In  People  ex  rel.  Deneen  v.  Gilmore,  214 
111.  569,  69  L.R.A.  701,  73  N.  E.  737,  it  was 
held  that  a  license  to  practise  law  will  be 
revoked  which  is  secured  by  a  fraudulent 
concealment  of  the  fact  that  the  plaintiff 
has  recently  been  convicted  of  embezzling 
funds  from  a  client  in  another  state, — espe-  | 
cially  if,  since  its  issuancej  the  plaintiff  has 
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been  guilty  of  professional  misconduct 
evincing  such  lack  of  personal  integrity  and 
professional  honor  as  to  establish  that  he  is 
unworthy  to  be  allowed  to  hold  it. 

In  Re  Bleakley,  5  Paige,  311,  it  was  held 
that,  where  a  solicitor  collects  money  for  his 
client  which  he  refuses  to  pay  over,  the 
petitioner,  if  necessary,  may  apply  for  a  pre- 
cept of  commitment,  or  apply  to  remove  him 
from   his  office  of  solicitor. 

In  Re  Knowles,  16  Ont.  Pr.  Rep.  408,  it 
was  ordered  that  a  solicitor  should  be 
struck  off  the  roll  unless  by  a  named  day  he 
paid  all  money  found  to  belong  to  his  client, 
together  with  the  costs  of  the  motion  to 
strike  him  off  the  roll. 

In  Re  J.  B.,  An  Attorney,  6  Manitoba  L. 
Rep.  19,  for  the  retaining  of  money  which 
belonged  to  his  client,  an  attorney  was 
taken  off  the  attorneys'  roll,  but  not  off  the 
barristers'. 

In  Re  Hoffecker  (Del.  Ch.)  60  Atl.  981, 
an  attorney  was  stricken  off  the  roll  of 
solicitors  on  chancery,  which,  however,  had 
no  effect  on  his  practice  before  the  law 
courts,  for  disposing  of  a  trust  fund  in- 
vested in  safe  securities,  and  reinvesting  it 
in  industrial  corporations  of  which  he  him- 
self was  the  promoter,  resulting  hi  the  loss 
and  dissipation  of  the  fund. 

Insufficient  defenses. 

Many  and  various  have  been  the  excuses 
and  defenses  offered  by  the  attorneys  against 
whom  disbarment  proceedings  have  been  in- 
stituted for  fraudulent  appropriation  of 
their  clients*  money.  Among  these  defenses 
is  payment  after  the  commencement  of  the 
proceedings.  This,  however,  it  has  been  uni- 
versally held  is  not  in  itself  sufficient  to 
permit  the  dismissal  of  the  proceedings. 

Thus,  in  People  ex  rel.  Carr  v.  Selig,  25 
Colo.  505,  55  Pac.  722,  it  was  held  that  an 
attorney  at  law  who  refuses  to  pay  over 
money  collected  for  a  client  cannot  relieve 
himself  from  the  consequences  of  the  viola- 
tion of  professional  duty  by  paying  over 
the  money  after  the  commencement  of  dis- 
barment proceedings,  though  in  a  proper 
case  it  may  be  considered  in  mitigation  of 
the   punishment. 

Other   cases   holding  to   the   same   effect 
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he  had  collected  as  hia  attorney.  The  pro- 
ceeding was  instituted  under  §  104  of  the 
Kentucky  Statutes  of  1903,  reading  as  fol- 
lows: "If  any  attorney  at  law  shall  collect 
the  money  of  his  client,  and,  on  demand, 
wrongfully  neglect  or  refuse  to  pay  over  the 
same,  the  circuit  court  of  the  county  in 
which  the  money  may  ^ be  collected  shall, 
after  notifying;  the  attorney  to  show  cause 
against  the  same,  suspend  him  from  practice 
in  any  court  for  twelve  months,  and  until 
the  money  shall  be  paid.  Before  any  such 
motion  shall  be  entertaiiyed,  a  demand  of 
the  money  shall  be  made  of  such  attorney 
in  the  county  of  his  residence,  and  no  such 
proceeding  shall  take  place  unless  it  is  com- 
menced within  two  years  next  after  the 
collection   of   the    money."     Wilson   moved 


the  court  to  quash  the  rule  because  the 
proceeding  against  him  should  have  been  in 
the  name  of  the  commonwealth  in  place  of 
Popham.  In  answer  to  this  objection,  the 
court  said:  "This  proceeding  is,  however, 
under  a  statute  which  relates  to  but  one 
act  of  an  attorney.  It  embraces  a  single 
act  of  misconduct,  and  that  is  one  where 
there  is  always  a  person  immediately  and 
directly  interested.  It  is  true  the  public 
are  incidentally  interested,  and,  therefore, 
the  legislature,  upon  the  idea,  likely,  that 
otherwise  it  may  not  be  properly  prosecut- 
ed, has  provided  that  the  attorney  for  thfe 
commonwealth  shall  attend  to  the  proceed- 
ing. The  statute  does  not  say  in  whose 
name  it  shall  be  carried  on,  and,  in  view  of 
the  fact  that  there  is  always  a  person  di- 


are  People  ex  rel.  Wliittemore  v.  Ryalls,  8 
Colo.  332,  7  Pac.  290,  and  People  ex  rel. 
Colorado  Bar  Asso.  v.  ICeegan,  30  Colo.  71, 
69  Pae.  524:  also  He  Davies,  93  Pa.  116,  39 
Am.  Rep.  729,  where  a  settlement  was  ef- 
fected between  the  client  and  the  attorney 
as  to  the  payment  of  a  bond  which  the  lat- 
ter had  collected,  the  client  consenting  to 
thp  entering  of  a  nolle  prosequi. 

In  People  ex  rel.  Colorado  Bar  Asso.  v. 
Waldron,  28  Colo.  249.  64  Pac.  186,  it  was 
held  that,  in  a  disbarment  proceeding 
against  an  attorney  for  appropriating  to  his 
own  use  money  received  by  him  to  be  loaned 
for  the  benefit  of  his  client,  neither  his 
youth  and  inexperience,  nor  the  fact  that 
since  the  wrong  was  done  he  had  repaid  the 
larjrer  part  of  the  deficit,  was  sufficient  as 
a  defense. 

In  McMath  v.  Maus'  Bros.  Boot  &  Shoe 
Store,  12  Ky.  L.  Rep.  962,  16  S.  W.  879,  it 
was  held  no  defense  to  a  disbarment  pro- 
ceeding against  an  attorney  for  retaining 
money  collected  for  his  client,  that  he  is 
holding  such  money  to  indemnify  him 
for  the  indebtedness  of  the  collecting  agency 
through  which  he  received  the  claim  for  col- 
lection. 

In  People  ex  rel.  Colorado  Bar  Asso.  v. 
Webster,  31  Colo.  43,  71  Pac.  1116,  it  was 
held  that  the  fact  that  the  money  was  re- 
tained by  reason  of  negligence  and  careless- 
ness as  a  result  of  the  disease  of  alcoholism 
was  no  defense  to  a  disbarment  proceeding. 

In  People  ex  rel.  Carr  v.  Selig,  supra,  it 
was  held  no  defense  to  a  disbarment  pro- 
ceeding against  an  attorney  for  refusing  to 
pay  over  money  collected  for  his  client,  that 
the  money  was  collected  for  the  guardian  of 
minor  children,  and  that  he  loaned  the 
money  to  prevent  his  client's  husband  from 
using  it  for  his  own  personal  benefit. 

Sufficient  defenses. 

Tt  has,  however,  often  been  the  case  that, 
although  the  conduct  of  the  attorney  in 
dealing  with  his  client  in  regard  to  the  lat- 
ter's  money  was  not  a  commondablo  one.  yet 
it  probably  was  not  of  such  a  nature  as  to 
call  for  such  drastic  measures  as  a  disbar- 
ment proceeding. 
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Thus,  in  Re  Veeder,  11  N.  M.  43,  66  Pac. 
545,  it  was  held  that  neglect  on  the  part  of 
the  attorney  to  notify  a  client  of  the  col- 
lection of  money,  or  neglect  immediately  to 
pa^  over  money  collected,  may,  in  certain 
circumstances,  be  reprehensible;  but  it  is 
not,  alone,  sufficient  ground  for  disbarment, 
if  there  is  an  absence  of  fraud,  trickery,  or 
deceit. 

In  Guilford  v.  Sims.  13  C.  B.  370,  it  was 
held  that  the  mere  nonpayment  of  money  by 
an  attorney  pursuant  to  an  order  and  rule 
ot  court  is  not  sufficient  ground  for  striking 
him  off  the  roll.  To  the  same  effect  is  Re 
Campbell,  32  U.  C.  Q.  B.  444. 

In  Re  Dimean,  64  S.  C.  401,  42  S.  E.  433, 
it  was  held  that,  although  the  conduct  of 
an  attorney  in  depositing  his  client's  money 
in  his  own  name  and  checking  it  out  for  his 
own  use',  claiming  to  be  able  to  replace  it  at 
any  time,  is  reprehensible,  it  does  not  fur- 
nish ground  for  disbarment. 

In  Com.  V.  McKay,  14  Ky.  L.  Rep.  407, 
20  S.  W.  276,  it  was  held  a  good  defense  to 
a  disbarment  proceeding  that  the  client 
was  indebted  to  the  attorney  in  a  sum  ex- 
ceeding  the    amount    collected. 

Tt  was  held  in  Re  Thresher,  29  Mont.  11, 
73  Pac.  1100.  that,  although  an  attorney  for 
an  administratrix  has  no  right  to  retain 
from  funds  collected  for  her  an  amount 
claimed  by  him  as  due  from  her  decedent, 
yet  the  retention  of  funds  for  such  purposes 
does  not  merit  so  severe  a  penalty  as  that 
of  disharmeni. 

In  Re  Ross,  16  Ont.  Pr.  Rep.  482,  it  was 
held  that,  where  there  is  some  dispute  as  to 
whether  or  not  there  is  a  balance  due  the 
client,  an  order  should  not  be  granted  strik- 
ing the  attorney  from  the  rolls  for  nonpay- 
ment. To  the  same  efTort  is  People  ex  rel. 
Colorado  Bar  Asso.  v.  Robinson,  32  Colo. 
241,  75  Pae.  022. 

In  Re  Lentz.  65  N.  J.  L.  134,  60  L.R.A. 
415,  46  Atl.  761,  it  was  held  that  the  fact 
that  an  attorney  wrongfully  appropriated 
money  belonging  to  his  client  without  any 
actual  intention  to  defraud  and  with  the 
expectation  of  paving  it  over  as  soon  as  re- 
quired, coupled  with  the  fact  that  since  then 
he  bpd  conducted  himself  with  integrity  in 
27 
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rcctly  inlcrested  in  the  proceedinn:,  it  seems 
to  us  it  should  be  prosecuted  in  his  or  her 
name.  Under  the  statute,  tliis  person  must 
take  the  preliminary  steps  necessary  to  its 
institution.  He  only  can  demand  payment 
of  the  money,  and,  as  he  is  immediately  in- 
terested, and  knows  whether  there  is  ground 
for  the  proceeding,  he  should,  in  case  it  be 
unfounded,  be  responsible  for  the  costs  to 
the  attorney.  He  is  therefore  the  proper 
party  to  the  proceeding,  because,  if  he  can, 
without  proper  ground,  act  in  the  name  of 
the  commonwealth,  then  there  can  be  no 
judgment  for  costs  to  the  attorney,  and  he 
is  remediless,  although  another  was  imme- 
diately interested  and  directly  instrumen- 
tal in  putting  the  proceeding  upon  foot. 
The  motion  to  quash  the  proceeding  was 
therefore  properly  overruled."  The  radical 
difference  between  the  procedure  in  the  Wil- 
son Case  and  in  this  one  is  that  there  the 
proceeding  was  instituted  by  the  individual 
wronged,  and  it  was  sought  to  punish  Wil- 
son under  and  by  virtue  of  the  statute, 
while  here  the  proceeding  is  not  by  the  in- 
jured client  or  under  the  statute,  but  is  in 
the  name  of  the  commonwealth  for  an  of- 
fense that  shows  the  attorney  unfit  to  prac- 
tise his  profession.  It  is  true  the  offense 
committed    by    Wilson    and    Roe    was    the 


same,  but  it  does  not  follow  from  this  that 
there  is  onh'  one  method  by  which  the  of- 
fender may  be  punished,  and  that  the  one 
adopted  in  the  Wilson  Case.  The  statute 
in  question  only  describes  one  offense  for 
which  an  attorney  may  be  suspended  from 
practising  law.  It  does  not  point  out  the 
other  causes  for  which  he  may  be  disbarred. 
As  further  illustrating  the  fact  that  the 
statute  in  respect  to  the  causes  for  which 
an  attorney  may  be  disbarred  or  the  meth- 
od of  procedure  is  not  exclusive,  we  may 
call  attention  to  §  97  of  the  Kentucky 
Statutes  of  1903,  providing  that  "no  person 
convicted  of  treason  or  felony  shall  be  per- 
mitted to  practise  in  any  court  as  counsel  or 
attorney  at  law."  But  this  does  not  mean 
that  only  those  who  have  been  convicted  of 
felony  or  treason  may  be  disbarred.  It 
would  be  doing  a  serious  injustice  to  the 
intelligence  of  the  lawmaking  department 
of  the  state  to  hold  that  such  was  their  in- 
tention, or  to  conclude  that,  by  the  enact- 
ment of  this  statute,  they  meant  to  declare 
that,  how^ever  flagrant  the  misconduct  of  an 
attorney,  if  it  was  less  than  a  felony,  the 
courts  were  powerless  to  protect  them- 
selves, the  profession,  and  the  public.  The 
statute  points  out  two  of  the  causes  that 
peremptorily    warrant .  disbarment   proceed- 


private  and  public  life,  was  sufficient  to 
justify  the  court  in  refusing  to  declare  him 
now  unworthy  of  the  confidence  of  clients, 
and  to  strike  his  name  from  the  roll  of  at- 
torneys. 

In  Goodwin  v.  Gosnell.  10  Jur."  422,  al- 
though a  solicitor  was  guilty  of  advising  a 
client  to  commit  a  breach  of  trust  and  prof- 
iting himself  thereby,  the  court  dismissed 
the  proceedings,  taking  cognizance  of  his 
youth  and  inexperience,  and  his  desire  to 
make  complete  reparation,  and  his  under- 
taking to  restore  the  trust  property  and  to 
pay  costs  and  charges. 

In  People  ex  rel.  Hart  v.  Anderson,  21 
Colo.  271,  40  Pac.  568,  it  was  found  that  the 
notes  which  were  alleged  to  have  been  placed 
in  the  attorney's  hands  for  collection,  and 
•for  which  the  proceeds  were  not  paid  over, 
were  in  fact  sold  to  the  attorney  for  an  ade- 
quate consideration,  he  not  being  guilty  of 
bad   faith. 

Statutes. 

In  a  few  cnses  it  appears  that  disbarment 
proceed  in  us  were  hampered  somewhat  by 
special  statutory  provisions. 

Thus,  in  Turner  v.  Walsh,  12  Rob.  (Ijh.) 
38,3,  although  a  judgment  was  obtained 
against  an  attorney  compellinsr  him  to  pay 
over  money  collected,  it  was  held  that  his 
license  a^  an  attorney  at  law  could  not  be 
withdrawn  unless  on  conviction  in  the  man- 
ner prescribed  by  statute.  To  tlie  same  ef- 
fect are  Chevalnn  v.  Schmidt,  11  Rob.  (La.) 
01.  and  Kane  v.  Haywood,  00  N.  C.  1.  in 
the  latter  en  so  it  appearing  that  the  statute 
10  L.R.A.(N.S.) 


provided  in  effect  that  no  attorney  at  law 
should  be  disbarred  unless  he  had  been  con- 
victed, or  in  open  court  confessed  himself 
guilty  of  some  criminal  offense. 

Misconduct  of  partner. 

Nor  does  the  misconduct  of  a  member  of 
a  firm  in  dealing  with  a  client's  money  ap- 
ply to  his  partner  who  had  no  knowledge  of, 
or  connection  with,  the  misconduct  com- 
plained of,  so  as  to  sustain  disbarment  pro- 
ceedings against  the  latter.  Porter  v. 
Vance,  14  Lea,  629;  Re  McCaughey,  3  Ont. 
Rep.  425;  Re  Ross,  16  Ont.  Pr.  Rep.  482. 

In  Klingensmith  v.  Kepler.  41  Ind.  341, 
it  was  held  that,  since  a  statute  providing 
for  the  suspension  of  an  attorney  from  prac- 
tice is  penal  in  nature,  and  should  there- 
fore be  strictly  construed,  an  attorney  can- 
not be  suspended  from  practice  by  the  acts 
of  his  partner  in  collecting  and  converting 
to  his  own  use  the  money  of  a  client  with- 
out the  former's  knowledge  or  consent.  In 
this  case,  however,  a  judgment  was  rendered 
for  the  amount  of  money  collected,  and,  on 
return  of  the  case  to  the  circuit  court,  an 
amended  complaint  was  filed  in  which  it 
was  asked  that,  since  one  of  the  attorneys 
I  was  insolvent  and  the  various  amounts  due 
the  firm  assigned  to  the  other  who  had  as- 
sumed to  pay  the  firm  indebtedness,  the  lat- 
ter should  be  required  to  account  for  all 
sums  collected  on  the  trust;  and  that  he  be 
suspended  from  practice  until  he  should  pay 
off  the  judgment.  It  was  held,  however,  by 
the  supreme  court,  as  reported  in  Kepler  v. 
Klingensmith,  50  Ind.  434,  that  a  failure  to 
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ings,  but  it  does  not,  aild  was  not  designed 
to,  limit  the  right  to  the  causes  mentioned. 
An  attorney  may  be  guilty  of  many  of- 
fenses, evidencing  a  want  of  honesty,  pro- 
bity, and  good  moral  character,  that  would 
authorize  the  court  to  disbar  him  independ- 
ent of  the  statute.  When  the  client  for 
whom  an  attorney  has  collected  money  and 
failed  upon  demand  to  pay  it  over  desires 
to  proceed  against  the  attorney,  the  stat- 
ute directs  the  method  of  procedure;  and, 
as  held  in  the  Wilson  Case,  it  is  exclusive, 
and  must  be  followed.  It  would  seem  that 
the  purpose  of  this  statute  was  to  aflFord  the 
client  a  speedy  and  effectual  remedy  for  the 
collection  of  his  money  wrongfully  with- 
held, and  that  it  was  intended  more  for  the 
benefit  of  the  client  than  to  purify  and 
elevate  the  profession  by  removing  from  its 
ranks  one  who  had  shown  himself  unworthy 
to  be  a  member  of  it.  But  when  an  attorney 
collects  the  money  of  his  client  and  fails 
upon  demand  to  pay  it  over,  he  commits  an 
offense  greater  and  broader  than  a  mere  in- 
jury to  his  client,  and  may  be  proceeded 
against  in  the.  name  of  the  commonwealth 
for  the  security  of  the  public,  the  protec- 
tion of  the  courts,  and  the  benefit  of  the 
profession.  It  is  certainly  a  breach  of  in- 
tegrity  and  a  manifestation  of  a   lack  of 


probity  in  an  attorney  to  wrongfully  with- 
hold the  money  of  his  client.  For  this  of- 
fense, although  it  evinces  the  unfitness  of 
the  attorney  to  be  a  member  of  the  legal 
profession,  his  client  might  not  desire  to 
proceed  against  him,  and  therefore,  if  the 
ruling  of  the  lower  court  was  correct,  the 
attorney  could  not  be  punished  at  all  for  his 
delinquency.  Thus  we  would  have  the 
anomalous  state  of  affairs  presented  that  a 
practising  attorney  who  was  guilty  of  con- 
duct that  brought  censure  and  reproach  up- 
on the  profession  and  the  courts  could  not 
be  punished  because  the  particular  individ- 
ual whom  he  had  wronged  did  not  wish  to 
institute  proceedings  against  him.  This  con- 
struction is  too  narrow.  It  takes  from  the 
court  the  right  to  discipline  its  officers,  and 
denies  it  the  power  to  take  such  action  as 
may  be  necessary  to  punish  an  offender  who 
is  bringing  the  administration  of  justice  in- 
to disrepute.  The  failure  to  pay  over  mon- 
ey collected  in  a  professional  capacity  is 
perhaps  more  frequently  committed  by  at- 
torneys than  any  other  act  of  misconduct; 
yet,  if  the  argument  of  counsel  for  appellee 
was  sound,  the  court  would  be  powerless  to 
correct  it,  unless  the  consent  of  the  client 
could  be  obtained.  When  an  attorney  col- 
lects the  money  of  his  client  and  fails  to 


collect  and  apply  such  debts  to  the  payment 
of  the  judgment  would  not  authorize  the 
suspension  of  the  attorney  to  whom  the  ac- 
counts had  been  assigned. 

However,  in  People  ex  rel.  Colorado  Bar 
Asso.  ▼.  Betts,  26  Colo.  521,  58  Pac.  1091, 
where  a  firm  of  attorneys,  in  pursuance  of 
their  employment  for  that  purpose,  collected 
money  for  a  client  and  failed  to  pay  it  over, 
but  wrongfully  withheld  it,  frequently  slat- 
ing to  their  client  that  they  had  not  col- 
lected the  money;  and  the  false  statements 
in  regard  thereto  made  in  the  name  of  the 
firm  were  well  known  to  each  member, — it 
was  held  that  there  was  cause  for  disbar- 
ment of  both  members  of  the  firm,  although 
one  of  them  had  the  full  benefit  of  the  mo- 
ney collected. 

Who  may  institute  proceedings. 

The  question  as  to  who  shall  institute  the 
disbarment  proceedings  against  an  attorney 
for  the  fraudulent  appropriation  of  his 
client's  money  has  not  received  much  atten- 
tion from  the  courts.  In  many  of  the  above 
cases  the  proceedings  were  instituted  by  the 
local  bar  association  or  its  committee,  in 
many  others  by  the  client  whose  money  was 
appropriated;  but  it  seems  that  any  person 
or  persons  interested  may  institute  the  pro- 
ceedings. 

In  People  v.  Palmer,  61  111.  255,  it 
was  held  that  the  statute  which  authorizes 
"any  person  interested"  to  apply  for  a  rul? 
upon  an  attorney  who  has  failed  to  pay  over 
money  collected,  to  show  cause  why  his 
name  should  not  be  stricken  from  the  roll, 
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should  not  receive  the  narrow  construction 
that  the  person  who  may  make  the  applica- 
tion must  be  a  creditor;  the  court  saying 
that  the  members  of  the  profession,  and 
other  persons  besides  creditors,  had  a  deep 
interest  in  the  purity  of  those  who  sustain 
such  important  relations  to  the  public;  and 
that,  besides,  in  motions  of  this  character, 
there  is  no  individual  party,  the  informa- 
tion being  presented  in  the  name  and  in  be- 
half of  the  people;  and  in  this  particular 
case  the  state's  attorney  initiated  the  pro- 
ceedings. 

And  see  Wilson  v.  Popham,  91  Ky.  327, 
16  S.  W.  859,  cited  and  sufficiently  set  out 
in  Commonwealth  v.  Roe. 

In  Boston  Bar  Asso.  v.  Casev,  196  Mass. 
100,  81  N,  E.  892,  it  was  held  that  the  pro- 
ceeding was  properly  brought  by  the  bar 
association. 

In  People  ex  rel.  Noyes  v.  Allison,  68  111. 
151,  where  it  did  not  appear  but  what  the 
money  had  long  since  been  paid,  and  that 
there  was  a  dispute  as  to  the  attorney's  fee, 
it  was  said  that,  if  the  party  entitled  was 
satisfied  and  made  no  complaint,  the  relator, 
who  in  this  case  was  a  stranger,  need  not 
concern  himself  about  the  matter. 

In  Fairfield  Countv  Bar  v.  Taylor,  60 
Conn.  11,  13  L.R.A.  767,  22  Atl.  441,  it  was 
held  that  attorneys  preferring  charges  of 
unprofessional  conduct  against  another  at- 
torney, for  the  purpose  of  having  him  dis- 
barred, need  not  show  that  they  constitute 
a  committee  appointed  by  the  bar  associa- 
tion of  the  county  for  that  purpose,  either 
to  establish  their  right  to  institute  the  pro- 
ceeding, or  to  give  the  court  jurisdiction. 
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pay  It  over,  he  may  be  proceeded  against  by 
the  client  under  the  statute  and  in  the  man- 
ner therein  provided;  and  he  may  also  be 
proceeded  against  by  the  commonwealth  for 
the  commission  of  an  offense  involving  a 
lack  of  honesty,  as  well  as  probity  and  good 
character.  The  statute  provides  that  a  per- 
son who  desires  to  obtain  license  to  practise 
law  in  this  commonwealth  must  first  pro- 
cure from  the  county  judge  of  the  .county 
of  his  residence  a  certificate  that  he  is  a 
person  of  honesty,  probity,  and  good  moral 
character;  and,  to  enable  him  to  continue  in 
the  practice  of  his  chosen  profession,  it  is 
essential  that  he  should  maintain  these  at- 
tributes. It  is  not  enough  that  he  possesses 
them  when  he  enters  the  profession.  In- 
deed, it  is  more  important  that  they  be  pre- 
served throughout  his  professional  career 
than  that  he  have  them  in  its  beginning, 
although  we  would  not  underestimate  their 
importance  at  any  time.  Courts  independ- 
ent of  statutes  have  at  all  times  possessed 
the  inherent  right  to  control  and  regulate 
the  official  conduct  of  their  officers,  and  to 
inflict  upon  them  punishment  for  official 
misconduct.  Attorneys  at  law  are  officers  of 
the  court,  and  it  has  always  been  the  rule 
in  this  state  that,  when  the  attention  of  the 
court  in  which  they  practise  was  called  to 
acts  of  professional  misconduct,  it  had  the 
right  to  disbar  them  if  the  facts  of  the  case 
justified  the  infliction  of  this  punishment. 
Thus,  in  Rice  v.  Com.  18  B.  Mon.  472,  the 
court,  in  speaking  of  the  right  to  disbar  an 
attorney,  said:  *Tf  a  court  have  knowledge 
of  the  existence  of  such  official  misconduct 
on  the  part  of  any  of  its  officers,  it  not  only 
has  the  power,  but  it  is  its  duty,  to  insti- 
tute an  appropriate  proceeding  against  the 
offender,  and  to  bring  him,  if  guilty,  to  con- 
dign punishment.  .  .  .  [Attorneys  at 
law  are  officers  of  the  court.]  The  official 
misconduct  of  an  attorney  at  law  may  be 
inquired  into  in  a  summary  manner  by  the 
court,  and,  if  guilty  of  such  misconduct,  his 
name  may  be  stricken  from  the  roll  of  at- 
torneys admitted  to  the  practice  of  law  at 
the  bar  of  the  court."  In  Baker  v.  Com. 
10  Bush,  592,  the  court  said:  "When  an  at- 
torney commits  an  act,  whether  in  the  dis- 
charge of  his  duties  as  attorney  or  not, 
showing  such  a  want  of  personal  or  pro- 
fessional honesty  as  renders  him  unworthy 
of  public  confidence,  it  is  not  only  the  prov- 
ince, but  the  duty,  of  the  court,  upon  a 
proper  and  legitimate  presentation  of  the 
case,  to  strike  his  name  from  the  roll  of 
attorneys.  Nor  is  it  necessary,  as  contend- 
ed by  appellant's  counsel,  that  the  offense 
should  be  of  such  a  nature  as  would  subject 
him  to  an  indictment.  .  .  .  The  ques- 
tion of  the  power  of  the  court  to  strike  the 
name  of  an  attorney  from  the  rolls  in  a 
19L.R.A.(N.S.) 


proceeding  like  this,  for  such  a  cause,  has 
been  recognized  and  maintained  by  so  many 
adjudications  that  it  cannot  at  this  day  be 
considered  an  open  question."  To  the  same 
effect  is  Walker  v.  Com.  8  Bush,  86;  Com. 
V.  Richie,  114  Ky.  366,  70  S.  W.  1054;  Un- 
derwood V.  Com.  32  Ky.  L.  Rep.  32,  105  S. 
W.  161;  Nelson  v.  Com.  33  Ky.  L.  Rep.  143, 
16  L.R.A.(N.S.)  272,  109  S.  W.  337.  In 
Bradley  v.  Fisher,  13  Wall.  335,  20  L.  ed. 
646,  the  court  said:  *'This  power  of  removal 
from  the  bar  is  possessed  by  all  courts 
which  have  authority  to  admit  attorneys  to 
practise.  It  is  a  power  which  should  only 
be  exercised  for  the  most  weighty  reasons, 
such  as  would  render  the  continuance  of  the 
attorney  in  practice  incompatible  w^fh  a 
proper  respect  of  the  court  for  itself,  or  a 
proper  regard  for  the  integrity  of  the  pro- 
fession." 

While  this  right  of  disbarment  for  proper 
cause  is  universally  upheld  as  a  legitimate 
exercise  of  power  inherent  in  courts,  it 
ought  to  be,  as  well  expressed  by  Chief  Jus- 
tice Marshall  in  Ex  parte  Burr,  9  Wheat. 
529,  6  L.  ed.  152,  exercised  with  great  mod- 
eration and  judgment.  Nor  do  we  wish  to 
be  understood  as  holding  that  it  is  oi)ly  for 
professional  or  official  misconduct  in  the 
capacity  of  an  attorney  that  a  licensed  law- 
yer may  be  disbarred.  Aside  from  his  pro- 
fessional or  official  behavior,  an  attorney 
may  be  personally  so  disreputable  a  charac- 
ter, or  be  guilty  of  such  gross  misconduct 
outside  of  his  professional  duties  and  em- 
ployment, as  to  render  him  unworthy  of 
public  confidence,  and  incapable  of  dischar- 
ging in  the  proper  manner  his  obligations 
asMin  officer  of  the  court;  or,  to  put  it  in 
another  and  perhaps  better  way,  evince  by 
his  acts  a  lack  of  good  morctl  character, 
and  thus  bring  upon  himself  the  punishment 
of  disbarment.  Our  opinion,  in  harmony 
with  all  the  cases  both  in  and  out  of  this 
state,  is  that,  independent  of  any  statute, 
the  court  may,  upon  the  motion  of  the 
commonwealth  by  its  attorney,  after  due 
notice  to  the  accused,  and  fair  opportunity 
for  hearing,  disbar  an  attorney  who  has 
been  guilty  of  such  personal  or  professional 
conduct  as  proves  him  to  be  unworthy  to 
have  his  name  upon  the  rolls.  As  honesty, 
probity,  and  good  moral  character  are  neces- 
sary qualifications  for  admission  to  the  bar, 
and  their  existence  is  essential  to  the  con- 
tinuance of  the  relation,  therefore,  when  an 
attorney  ceases  to  possess  these  traits  of 
character  in  whatever  mode  or  manner  the 
want  of  them  is  exhibited,  he  may  be  re- 
moved. We  do  not,  of  course,  undertake  to 
prescribe  any  rule  of  conduct  that  attorneys 
must  follow  to  avoid  committing  acts  of 
disbarment,  or  to  set  down  the  specific  acts 
of  personal  or  professional  misconduct  that 
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will  subject  them  to  this  punishment. 
Want  of  honesty,  probity,  and  good  moral 
character  may  be  manifested  in  various 
ways,  and  each  case  must  be  adjudged  as 
seems  right  upon  the  facts  presented  in  its 
investigation.  But,  with  reference  to  £he 
particular  matter  before  us,  we  have  no  hes- 
itation in  saying  that  an  attorney  who  in- 
tentionally and  wrongfully  withholds  after 
demand  money  he  has  collected  for  his  client 
is  guilty  of  such  misconduct  as  shows  him 
to  be  unworthy  to  be  a  member  of  the  legal 
profession  or  an  officer  of  the  court,  and  au- 
thorizes in  a  proper  proceeding  his  disbar- 
ment. 

Wherefore  the  judgment  of  the  lower 
court  is  reversed,  with  directions  to  proceed 
in  conformity  with  this  opinion. 


KEXTUCKY  COURT  OF  APPEAIiS. 

MRS.   B.    A.    SLEET,   Appt., 

V. 

FARMERS'  MUTUAL  FIRE  INSURANCE 
COMPANY  OF  BOONE  COUNTY,  KEN- 
TUCKY. 

(—  Ky.  — ,  113  S.  W.  615.) 

Insurance  —  lightning  —  liability. 

Recovery  for  loss  of  a  bam  by  being 
knocked  down  by  lightning,  but  not  burned, 
cannot  be  had  under  a  policy  in  a  mutual 
company  insuring  against  loss  by  fire,  al- 
though the  custom  has  been  to  pay  such 
losses  and  to  levy  assessments  therefor  on 
the  policy  holders,  since  such  payments 
were  merely  misappropriations  of  fimds 
by  the  company. 

(November  13,   1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Boone  County  dis- 
missing   a    petition    filed     to     recover   the 


amount  alleged  to  be  due  on  a  fire-insur- 
ance policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  G.  Tomlln,  and  J.  L.  Vest, 
for  appellant: 

The  custom  or  usage  of  appellee  in  pay- 
ing all  similar  losses  may  be  pleaded  in  aid 
of  the  interpretation  of  the  policy,  and  as 
a  valid  and  binding  by-law  legally  estab- 
lished by  long  use  and  acquiescence  upon  the 
part  of  those  who  had  the  power  to  do  so. 

State  ex  rel.  Corey  v,  Curtis,  9  Nev.  336 ; 
Henry  v.  Jackson,  37  Vt.  431;  Bank  of 
Holly  Springs  v.  Pinson,  58  Miss.  421,  38 
Am.  Rep.  330;  1  Morawetz,  Priv.  Corp. 
§494;  1  May,  Ins.  §  179;  Babcock  v.  Mont- 
gomery County  Mut.  Ins.  Co.  6  Barb.  637, 
afiirmed  in  4  N.  Y.  336. 

Messrs.  Sidney  Gaines  and  Clore, 
Dickerson,   &  Clayton   for  appellee. 

Barker,  J.,  delivered  the  opinion  of  the 
court : 

On  the  5th  day  of  February,  1906,  the  ap- 
pellee, the  Farmers'  Mutual  Fire  Insurance 
Company,  issued  a  policy  of  insurance  to 
the  appellant,  Mrs.  B.  A.  Sleet,  the  material 
parts  of  which  are  as  follows:  "By  this 
policy  of  insurance,  and.  for  and  in  con- 
sideration of  four  and  ^i^^  dollars,  and  a 
premium  note  of  ninety-four  and  -f^  dol- 
lars, by  said  company  received,  do  insure 
Mrs.  B.  A.  Sleet,  of  Boone  county,  Ken- 
tucky, against  loss  or  damage  by  fire  to  the 
amount  of  the  insurance  is  then  distributed 
as  described  in  application  and  survey  No. 
5053,  as  follows,  to  wit:  .  .  .'*  The 
amount  of  the  insurance  is  then  distributed 
over  the  dwelling  house  and  the  various 
bams  and  sheds  and  other  buildings  upon 
the  farm,  among  which  was  a  bam  60  by  40 
by  18,  which  was  insured  for  $500.  As  this 
was  the  only  building  destroyed,  it  is  not 
necessary  to  set  forth  the  particular  distri- 
bution of  the  remainder.    The  covenant  of 


Ccme  Note.  —  Custom  to  pay  certain 
class  of  losses  as  affecting  liability  of 
insurer  for  such  a  loss  not  covered  by 
the  policy. 

An  extensive  search  has  disclosed  but 
one  other  case  in  which  this  precise  ques- 
tion was  discussed,  though  many  decisions 
are  found  in  the  books  involving  the  effect 
of  a  custom  or  usage  of  trade  upon  the 
meaning  of  the  terms  used  in  contract  of 
insurance.  In  Smith  v.  Mobile  Nav.  & 
Mut.  Ins.  Co.  30  Ala.  167,  it  was  held 
that  parol  evidence  of  a  custom  could  not 
be  received  to  show  that  a  marine  policy 
of  insurance  on  goods  shipped  from  one 
port  to  another  covered  the  overland  trans- 
portation of  the  goods  by  railroad  to  the 
port  of  shipment.  The  court  said  that,  if 
the  policy  had  contained  a  distinct  state- 
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ment  that  the  insurers  agreed  to  indemnify 
the  owners  for  loss  of  the  goods  only  while 
they  were  water  bound,  it  could  not  be  con- 
tended that  it  could  be  shown  by  usage  or 
local  custom  that  the  insurer  was  liable  for 
a  loss  of  the  goods  on  land. 

Attention  should,  however,  be  called  to 
Lattomus  v.  Farmers'  Mut.  F.  Ins.  Co.  3 
Houst.  (Del.)  254,  in  which  the  court, 
without  rendering  an  opinion,  sustained  a 
demurrer  to  a  defense  upon  a  policy  of  fire 
insurance  which  was  silent  upon  the  effect 
of  additional  insurance,  that  there  were  a 
custom  and  by-law  of  the  insurer  whereby, 
if  other  insurance  was  carried,  the  insurer 
became  liable  only  for  such  proportion  of 
the  loss  as  the  amount  of  the  insurance 
carried  by  it  •  bore  to  the  whole  amount 
of  insurance. 
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the  company  is  as  follows:  "And  the  said 
company  do  promise  and  agree,  to  and  with 
the  insured,  to  make  unto  her,  her  executors, 
ndministratorst,  and  assijrns,  all  such  loss  or 
damagje,  not  exceedinfy  in  amount  the  sum 
insured,  as  shall  happen  by  fire  to  the  prop 
erty  above  specified  during  the  term  of  five 
years  from  the  2d  day  of  March,  1900,  at 
12  o'clock  (noon),  unto  the  2d  day  of 
March,  1911,  at  12  o'clock  (noon).'*  Prior 
to  the  institution  of  this  action,  and  during 
the  insurance-contract  period,  the  barn  in 
question  was  struck  by  lightning,  and 
knocked  down,  but  not  burned.  Thereupon 
the  appellant  demanded  payment  from  the 
company  of  the  sum  of  $500,  and,  upon  its 
refusal  to  pay  her,  she  instituted  this  ac- 
tion. 

The  plaintiff,  in  her  petition,  seta  forth 
the  insurance  contract  as  hereinbefore  stat- 
ed, the  destruction  of  the  barn  by  lightning, 
the  demand  of  payment,  and  refusal,  and  al- 
leges that  at  the  time  of  the  execution  and 
delivery  of  the  policy  of  insurance  it  was 
and  had  been  for  many  years  the  uniform 
practice  and  custom  of  the  defendant,  the 
Farmers'  Mutual  Fire  Insurance  Company,' 
to  pay  for  all  losses  or  damages  done  to 
buildings  insured  in  the  company  when  in- 
jured or  destroyed  by  lightning,  the  same  as 
though  injured  or  destroyed  by  fire;  that 
this  custom  was  well  known  to  the  defend- 
ant at  the  time  of  the  execution  of  the 
jxilicy  of  insurance,  and  had  been  practised 
and  observed  by  it  at  all  times  before  and 
since  the  execution  of  the  policy;  that  the 
custom  on  the  part  of  the  defendant  insur- 
ance company  entered  into  and  formed  a 
part  of  the  contract  of  insurance  herein  sued 
on,  and  since  the  execution  and  delivery  of 
the  policy  the  defendant  company  had  made 
assessments  on  all  losses  by  lightning,  and 
plaiiitiir  has  paid  all  assessments  when 
called  upon  by  the  company,  and  contribut- 
ed to  the  payment  of  all  losses  by  lightning 
which  were  insured  by  the  defendant  com- 
pany and  occurred  since  the  issual  of  the 
policy.  Afterwards  she  amended  her  peti- 
tion, and  alhued  that  the  defendant  is  a 
mutual  company,  and  all  of  the  losses  and 
other  expenses  that  are  now  or  ever  have 
been  paid  by  it  are  paid  from  funds  derived 
by  assessments  on  the  several  policy  holders 
insured  by  it  according,  to  the  amounts  of 
their  respective  policies.  A  general  de- 
murrer was  interposed  by  ti'.e  defendant  to 
the  petition  as  amended,  and  su«^tained  by 
the  court,  and,  the  plaintiff  declining  to 
plead  further,  her  petition  was  dismissed. 
The  trial  court  was  clearly  right  in  sustain- 
ing the  demurrer.  The  policy  is  filed  as  an 
exhibit,  and  its  essential  parts  are  copied 
above.  The  covenant  of  the  defendant  with 
the  plaintiff  was  to  indemnify  her  against 
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loss  occasioned  by  fire.  She  was  not  en- 
titled to  recover  for  loss  by  lightning  which 
did  not  burn,  but  merely  knocked  down,  the 
barn,  any  more  than  she  would  have  been 
entitled  to  recover  under  the  policy  if  it 
had  been  blown  down  by  a  windstorm.  If 
the  ofilcers  of  the  company  had  paid  the 
plaintiff,  it  would  have  been  a  misappropria- 
tion of  the  money  of  the  corporation.  The 
plaintiff's  position  is  not  aided  by  the  al- 
legation that  other  losses  occasioned  by 
lightning  had  been  paid  under  contract-* 
similar  to  that  sued  on.  If  this  be  true, — 
and  the  demurrer,  for  the  purpose  of  test- 
ing the  petition,  admits  it, — it  would  only 
show  that  the  officers  in  charge  of  the  cor- 
porfite  funds  had  been  guilty  of  the  pay- 
ment of  Erroneous  claims.  The  prior  errors 
of  the  defendant  company  do  not  constitute 
a  custom  of  the  trade  or  of  the  community. 
The  plaintiff's  right  must  stand  or  fall  by 
the  written  contract ;  and  this  clearly  shows 
that  the  loss  accruing  to  her  was  not  oc- 
casioned by  fire,  and  therefore  not  within 
the  t<»rms  of  the  contract  of  indemnity  pur- 
chased by  her. 
Judgment  affirmed. 
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LEGISLATIVE  PROHIBITION  OF  TREE 
CUTTING. 

(—  Me.  — ,  69  Atl.  627.) 

Trees  —  cutting   —   prohibition   —   Fed- 
eral  Constitution. 

1.  Regulation  by  the  stat<»  of  the  cutting 
or  destruction  of  trees  growing  on  wild 
and  uncultivated  land,  or  prohibition  of 
the  wanton  cutting  of  small  trees  on  such 
lands  which  are  of  equal  or  greater  value 
standing  than  cut,  for  the  purpose  of  pro- 
tecting the  water  supply  of  the  state,  is 
not  a   taking  of   property   for  which   com- 


Case  Xote, -^Connti  tut  tonal  ity  of  leg- 
islation rcHtrU'ting  or  regulating  the 
right  to  cut  timber  on  private  land. 

In  view  of  the  present  widespread  dis- 
cussion of  the  subject  of  the  conservation 
of  the  natural  resources  of  the  country,  the 
foregoing  opinion  is  of  especial  interest. 
A  search  has  failed  to  disclose  any  other 
case  involving  the  constitutionality  of  leg- 
islation regulating  or  restricting  the  right 
to  cut  timber  upon  private  land:  but  in  a 
few  cases  the  courts  have  upheld  statutes  of 
a  very  similar  character,  and  in  language 
sufficiently  broad  to  indicate  that  they 
would  uphold  legislation  of  the  character 
of  that  discussed  in  the  foregoing  opinion. 

Thus,    in    Coul   y.   Tewksbury,    11    Met. 
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pensation  must  be  made  under  the  14tli 
Amendment  of  the  Federal  Constitution, 
jiince  that  amendment  was  not  intended  ti» 
interfere  with  the  police  power  of  the  state. 
Same  —  discrimination  —  classifica- 
tion. 

2.  Regiilating  or  prohihitinpr  the  euttinj* 
of  trees  on  wild  or  uncultivated  lands  for 
the  purpose  of  protectinj^  tlie  water  sup- 
ply of  the  state  is  not  a  denial  of  the  equal 
protection  of  the  laws,  since  the  classifi- 
cation is  based  on  real  difrerences  in  the 
nature,  situation,  and  condition  of  things. 
Trees  —  protection  —  property  rights  — 

compensation. 

3.  Private  property  is  not  taken,  so  as 
to  require  compensation,  by  regulating  the 
cutting  of  trees  on  wild  and  uncultivated 
land  to  protect  the  public  water  supply, 
and,  for  the  same  purpose,  prohibiting  the 
cutting  of  small  trees  on  such  pro^>erty, 
the  value  of  which  standing  is  equal  to  or 
greater  than  when  cut,  and  regulating  tlie 
cutting  of  small  trees  on  such  land  to  en- 
hance the  value  of  such  land  and  the  trees 
thereon,  and  promote  the  interests  of  the 
owners  and  the  common  welfare  of  the 
public 

(March  10,  1908.) 

SUBMISSION  by  the  Senate  for  the  Opin- 
_  ion  of  the  Justices  of  the  Supreme  Judi- 
cial Court  of  questions  relating  to  the  power 
of  the  legislature  to  regulate  or  prohibit  the 
cutting  or  destruction  of  trees  on  wild  or 
uncultivated   land.     Legislation  sanctioned. 

In  Senate,  March  27,  1907. 
Ordered: — 

The  justices  of  the  supreme  judicial  court 
are  hereby  requested  to  give  to  the  senate, 
according  to  the  provisions  of  the  Constitu- 
tion in  this  behalf,  their  opinion  on  the  fol- 
lowing questions,  to  wit: 


In  order  to  promote  the  common  welfare 
of  the  people  of  Maine  by  preventing  or  di- 
minishing injurious  droughts  and  freshets, 
and  by  protecting,  preserving,  and  maintain- 
ing the, natural  water  supply  of  the  springs, 
streams,  ponds,  and  lakes,  and  of  the  land, 
and  by  preventing  or  diminishing  injurious 
erosion  of  the  land  and  the  filling  up  of  the 
rivers,  ixjnd.s,  and  lakes,  and  as  an  efficient 
means  necessary  to  this  end,  has  the  legisla- 
ture power,  under  the  Constitution: 

( 1 )  iJy  public  general  law  to  regulate  or 
restrict  the  cutting  or  destruction  of  trees 
growing  on  wild  or  uncultivated  land  by  the 
owner  thereof,  without  compensation  there- 
for to  such  owner? 

(2)  To  prohibit,  restrict,  or  regulate  the 
wanton,  wasteful,  or  unnecessary  cutting  or 
destruction  of  small  trees  growing  on  any 
wild  or  uncultivated  land  by  the  owner 
thereof,  without  compensation  therefor  to 
such  owner,  in  case  such  small  trees  are  of 
equal  or  greater  actual  value  standing  and  ' 
remaining  for  their  future  growth  than  for 
immediate  cutting,  and  such  trees  are  not 
intended  or  sought  to  be  cut  for  the  pur- 
pose of  clearing  and  improving  such  land 
for  use  6r  occupation  in  agriculture,  mining, 
quarrying,  manufacturing,  or  business,  or 
for  pleasure  purposes,  or  for  a  building  site; 
or 

(3)  In  such  manner  to  regulate  or  re- 
strict the  cutting  or  destruction  of  trees 
growing  on  wild  or  uncultivated  lands  by 
the  owners  thereof  as  to  preserve  or  enhance 
the  value  of  such  lands  and  trees  thereon 
and  protect  and  promote  the  interests  of 
such  owners  and  the  common  welfare  of  the 
people  ? 

(4)  Is  such  regulation  of  the  control, 
management,  or  use  of  private  property  a 


55,  which  is  cited  in  Opiniox  of  Justicks, 
the  court  said:  "All  property  is  acquired 
and  held  under  the  tacit  condition  that  it 
shall  not  be  so  used  as  to  injure  the  e(]ual 
rights  of  others,  or  to  destroy  or  greatly 
impair  the  public  rights  and  interests  of  tlie 
community,  under  the  maxim  of  the  com- 
mon law.  Sic  utere  tuo  ut  alienum  non 
l€tda9.  When  the  injury  is  plain  and  pal- 
pable, it  may  be  a  nuisance  at  the  common 
law,  to  be  restrained  and  punished  by  in- 
dictment. .  .  .  But  there  are  many 
cases  where  the  things  done  in  particular 
places,  or  imder  a  particular  state  of  facts, 
would  be  injurious,  when,  under  a  change 
of  circumstances,  the  same  would  be  quite 
harmless.  ...  In  such  cases,  we  think, 
it  is  competent  for  the  legislature  to  inter- 
ix)se,  and,  by  positive  enactiwent,  to  prohib- 
it a  use  of  property  which  w  uld  be  injuri- 
ous to  the  public,  under  particular  cir- 
cumstances, leaving  the  use  of  similar 
propertv  unlimited,  where  the  obvious  con- 
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siderations  of  public  good  do  not  require 
the  restraint.  This  is  undoubtedly  a  high 
power,  and  is  to  be  exercised  with  the 
strictest  circumspection,  and  with  the  most 
sacred  regard  to  the  right  of  private  prop- 
erty, and  only  in  cases  amounting  to  an 
obvious  public  exigency.  Still,  we  think 
the  power  exists,  and  has  been  long  ex- 
ercised in  cases  more  or  le««s  analogous." 
So,  in  Hodges  v.  Perrine,  24  11  un.  51G, 
it  w^as  held  that  a  court  of  equity  would  not 
interfere  to  obstruct  the  due  execution  of  a 
penal  statute  forbidding  the  removal  of 
sand  which  formed  a  natural  barrier  be- 
tween the  sea  and  a  public  highway,  for, 
assuminij  that  the  plaintiff  had  an  abso- 
lute title  to  the  beach,  yet  the  power  of 
the  legislature  to  prevent  the  removal  of 
the  sand  rested  upon  the  familiar  maxim 
that  every  owner  of  land  must  fo  uso  his 
property  as  not  to  injure  the  public  inter- 
ests. 
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taking   thereof   for   public   uses   for   which 
compcnRation  must  be  made? 

In  Senate  Chamber,  March  27,  1907. 

Read  and  passed. 

'     F.  G.  Farrington,  Secretary. 

To   the   Honorable   Senate   of  the   Seventy- 
Third  Legislature: 

The  undersigned  justices,  in  obedience  to 
the  requirement  of  the  Constitution,  several- 
ly give  the  following  as  their  advisory  opin- 
ion upon  the  questions  of  law  submitted  to 
the  justices  of  the  supreme  judicial  court  by 
the  senate  order  of  March  27,  1907 : 

We  find  that  the  legislature  has,  by  the 
Constitution,  "full  power  to  make  and  estab- 
lish all  reasonable  laws  and  regulations  for 
the  defense  and  benefit  of  the  people  of  this 
state,  not  repugnant  to  this  Constitution 
nor  to  that  of  the  United  States."  Me.  Const, 
art.  4,  pt.  3,  §  1.  It  is  for  the  legislature 
to  determine  from  time  to  time  the  occasion, 
and  what  laws  and  regulations  are  necessary 
or  expedient  for  the  defense  and  benefit  ot 
the  people;  and,  however  inconvenienced,  re- 
stricted, or  even  damaged,  particular  per- 
sons and  corporations  may  be,  such  general 
laws  and  regulations  are  to  be  held  valid, 
unless  there  can  be  pointed  out  some  provi- 
sion in  the  state  or  United  States  Constitu- 
tion which  clearly  proliibits  them.  These 
we  understand  to  be  universally  accepted 
principles  of  constitutional  law. 

As  to  the  proposed  laws  and  regulations 
named  in  the  senate  order,  the  only  provi- 
sion of  the  United  States  Constitution  hav- 
ing any  possible  application  to  such  legis- 
lation by  a  state  would  seem  to  be  that  in 
the  14th  Amendment.  As  to  that  provision, 
we  think  it  sufficient  to  quote  the  language 
of  the  United  States  Supreme  Court  in  Bar- 
bier  V.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357,  where,  speAking  of 
the  14th  Amendment,  the  court  said:  "But 
neither  the  amendment,  broad  and  compre- 
hensive as  it  is,  nor  any  other  amendment, 
was  designed  to  interfere  with  the  power  of 
the  state,  sometimes  termed  its  ^police 
power,*  to  prescribe  regulations  to  promote 
the  health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to 
increase  the  industries  of  the  state,  develop 
its  resources,  and  add  to  its  wealth  and 
prosperity.**  It  may  be  added  that  the  pro- 
posed laws  and  regulations  would  not  dis- 
criminate between  persons  or  corporations, 
but  only  between  things  and  situations,  with 
a  classification  not  merely  arbitrary,  but 
based  on  real  differences  in  the  nature,  situ- 
ation, and  condition  of  things. 

We  think  the  only  provisions  in  the  state 
Constitution  that  could  be  reasonably  in- 
voked against  the  proposed  laws  and  regula- 
tions are  the  guaranteed  right  of  "acquiring, 
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possessing,  and  defending  property,"  and  the 
provision  that  "private  property  shall  not  be 
taken  for  public  uses  without  just  com- 
pensation." Declaration  of  Rights,  §§  1,  21. 
If,  however,  the  proposed  legislation  would 
not  conflict  with  the  latter  provision,  it  evi- 
dently would  not  with  the  former.  Hence 
only  the  latter  one  need  be  considered. 

The  question  of  what  constitutes  a  "tak- 
ing" of  private  property  in  the  constitution- 
al sense  of  the  term  has  been  much  con- 
sidered and  variously  decided.  In  the 
earlier  cases  and  in  the  older  states  the 
provision  has  been  construed  strictly.  In 
some  estates  in  later  case3  it  has  been  con- 
strued more  widely  to  include  legislation 
formerly  not  considered  within  the  provi- 
sion. Still  more  recently,  however,  the 
tendency  seems  to  be  back  to  the  principles 
enunciated  in  the  earlier  cases.  In  Mas- 
sachusetts, one  of  the  earliest  states  to 
adopt  the  constitutional  provision,  and  in 
Maine,  adopting  the  same  provision  in  suc- 
cession, the  courts  have  uniformly  consid- 
ered that  it  was  to  be  construed  strictly  as 
against  the  police  power  of  the  legislature. 

Com.  V.  Tewksbury,  11  Met.  65,  decided 
in  1846,  was  a  case  whei*e  the  legislature 
prohibited  the  owners  from  removing  "any 
stones,  gravel,  or  sand'*  from  their  beaches 
in  Chelsea  as  necessary  for  the  protection 
of  Boston  harbor.  The  court  held  that  the 
statute  did  not  operate  to  "take**  property 
within  the  meaning  of  the  Constitution,  but 
was  "a  just  and  legitimate  exercise  of  the 
power  of  the  legislature  to  regulate  and  re- 
strain such  particular  use  of  property  as 
would  be  inconsistent  with  or  injurious  .to 
the  rights  of  the  public.**  Com.  v.  Alger,  7 
Cush.  63,  decided  in  1851,  was  a  case  where 
the  defendant  was  prohibited  by  statute 
from  erecting  and  maintaining  a  wharf  on 
his  own  land  (fiats)  beyond  certain  fixed 
lines.  The  court  held  that  the  defendant's 
title  to  the  land  (fiats)  was  a  fee  simple, 
and  that  but  for  the  statute  he  would  have 
had  full  right  to  erect  and  maintain  wharves 
upon  any  part  of  it  where  they  would  not 
obstruct  navigation.  It  was  not  claimed 
that  the  proposed  wharf  would  obstruct 
navigation,  but  rather  admitted  that  it 
would  not.  The  court  further  held,  however, 
that  the  statute  was  within  the  legislative 
power,  and  not  forbidden  by  any  clause  in 
the  Constitution.  The  question  was  con- 
sidered at  length  in  an  opinion  by  Chief 
Justice  Shaw,  and  the  principle  stated  as 
follows,  tyiz,  (page  84)  :  "We  think  it  a 
settled  principle,  growing  out  of  the  nature 
of  well-ordere*  civil  society,  that  every  hold- 
er of  property,  however  absolute  and  un- 
qualified may  be  his  title,  holds  it  under  the 
implied  liability  that  his  use  of  it  may  be 
so  regulated  that  it  shall  not  be  injurious 
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to  the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  prop- 
erty, nor  injurious  to  the  rights  of  the  com- 
munity. All  property  in  this  common- 
wealth, as  well  that  in  the  interior  as  that 
bordering  on  tide  waters,  is  derived  directly 
or  indirectly  from  the  government,  and  held 
subject  to  those  general  regulations  which 
are  necessary  for  the  common  good  and  gen- 
eral welfare.  Rights  of  property,  like  all 
other  social  and  conventional  rights,  are 
subject  to  such  reasonable  limitations  in 
their  enjoyment  as  shall  prevent  them  from 
being  injurious,  and  to  such  reasonable  re- 
straints and  regulations  established  by  law 
as  the  legislature,  under  the  governing  and 
controlling  power  vested  in  them  by  the 
Constitution,  may  think  necessary  and  ex- 
pedient. This  is  very  different  from  the 
right  of  eminent  domain,"  etc. 

In  the  case  Wadleigh  v.  Gilman,  12  Me. 
403,  28  Am.  Dec.  188,  decided  in  1835,  only 
fifteen  years  after  the  adoption  of  our  Con- 
stitution, there  was  upon  the  plaintiff's  land 
a  wooden  building.  A  city  ordinance  was 
passed  by  legislative  authority  prohibiting 
the  erection  of  wooden  buildings  within  cer- 
tain limits,  which  included  the  plaintiff's 
building.  After  the  passage  of  the  ordi- 
nance, the  plaintiff  moved  his  building  to 
another  place  within  the  same  inhibited 
limits.  The  defendant  as  city  marshal,  act- 
ing under  the  ordinance,  entered  upon  the 
plaintiff's  land,  and  took  the  building  down. 
The  court  held  the  ordinance  valid  and  the 
defendant  protected,  and  declared  as  follows 
(page  405  of  12  Me.):  "Police  regulations 
may  forbid  such  a  use  and  such  modifica- 
tions of  private  property  as  would  prove  in- 
jurious to  the  citizens  generally.  This  is 
one  of  the  benefits  which  men  derive  from 
associating  in  communities.  It  may  some- 
times occasion  an  inconvenience  to  an  in- 
dividual, but  he  has  a  compensation  In  par- 
ticipating in  the  general  advantage.  Laws 
of  this  character  are  unquestionably  within 
the  scope  of  the  legislative  power  without 
impairing  any  constitutional  provision.  It 
does  not  appropriate  private  property  to 
public  uses,  but  merely  regulates  its  enjoy- 
ment." In  Cushman  v.  Smitn,  34  Me,  247, 
decided  fifteen  years  later,  in  an  elaborate 
opinion  by  Chief  Justice  Shepley,  the  court 
said  of  the  constitutional  provision  in  ques- 
tion (page  258):  ''The  design  appears  to 
have  been  simply  to  declare  that  private 
property  shall  not  be  changed  to  public 
property,  nor  transferred  from  the  owner  to 
others  for  public  use  without  compen- 
sation." In  Jordan  v.  Woodward,  40  Me. 
317,  it  was  said  by  the  court  at  page 
324:  "Strictly  speaking,  private  property 
can  only  be  said  to  have  been  taken  for  pub- 
lic uses  when  it  has  been  so  appropriated 
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that  the  public  have  certain  and  well-de- 
fined rights  to  that  use  secured,  as  the  right 
to  use  the  public  highway,  the  turnpike,  the 
public  ferry,  the  railroad,  and  the  like." 
The  same  doctrine  was  recognized  in  Pres- 
ton V.  Drew,  33  Me.  558,  54  Am.  Dec.  639; 
State  V.  Gurney,  37  Me.  156,  58  Am.  Dec. 
782;  Boston  &  M.  R.  Co.  v.  York  County, 
79  Me.  386,  10  Atl.  113,  and  as  late  as  1905 
in  State  v.  Robb,  100  Me.  180,  60  Atl.  874, 
4  A.  &  E.  Ann.  Cas.  275. 

There  are  two  reasons  of  great  weight  for 
applying  this  strict  construction  of  the  con- 
stitutional provision  to  property  in  land: 
(1)  Such  property  is  not  the  result  of  pro- 
ductive labor,  but  is  derived  solely  from  the 
state  itself,  the  original  owner;  (2)  the 
amount  of  land  being  incapable  of  increase, 
if  the  owners  of  large  tracts  can  waste 
them  at  will  without  state  restriction,  the 
state  and  its  people  may  be  helplessly  im- 
poverished and  one  great  purpose  of  govern- 
ment defeated. 

Regarding  the  question  submitted,  in  the 
light  of  the  doctrine  above  stated  (being 
that  of  Maine  and  Massachusetts  at  least), 
we  do  not  think  the  proposed  legislation 
would  operate  to  "take"  private  property 
within  the  inhibition  of  the  Constitution. 
While  it  might  restrict  the  owner  of  wild 
and  uncultivated  lands  in  his  use  of  them, 
might  delay  his  taking  some  of  the  product, 
might  defer  his  anticipated  profits,  and  even 
thereby  might  cause  him  some  loss  of  profit, 
it  would  nevertheless  leave  him  his  lands, 
their  product  and  increase  untouched  and 
without  diminution  of  title,  estate,  or  quan- 
tity. He  would  still  have  large  measure  of 
control  and  large  opportunity  to  realize  val- 
ues. He  might  suffer  delay,  but  not  dep- 
rivation. WTiile  the  use  might  be  restrict- 
ed, it  would  not  be  appropriated  or  "taken." 

In  the  following  cases  restrictive  statutes 
for  the  protection  of.  property  and  other  ma- 
terial interests  of  the  people  were  held  to  be 
within  the  police  power,  and  not  a  taking  of 
private  property,  viz.:  (Limiting  the  height 
of  buildings  though  the  owner  owns  usque 
ad  coclum)  Welch  v.  Swasey,  193  Mass.  364, 
118  Am.  St.  Rep.  623,  79  N.  E.  745;  (pro- 
hibiting the  erection  of  wooden  buildings 
within  specified  limits)  Wadleigh  v.  Gil- 
man,  12  Me.  403,  28  Am.  Dec.  188;  (even 
when  the  owner  had  begun  to  erect  the 
building  before  the  statute  was  enacted) 
Salem  v.  Maynes,  123  Mass.  372;  (authoriz- 
ing the  destruction  of  buildings  without 
compensation  to  prevent  the  spread  of  con- 
flagration) American  Print  Works  v.  Law- 
rence, 23  N.  J.  L.  9;  (prohibiting  the  fur- 
ther use  of  buildings  and  appliances  for 
brewing  purposes  although  they  had  been 
erected  and  fitted  for  that  purpose  when 
brewing  was  a  lawful  busiuess)   Mugler  v. 
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Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273;  (prohibiting  the  erection  of 
fences  on  one's  own  land  to  gratify  spite 
against  others)  Karasek  v.  Peicr,  22  Wash. 
419,  50  L.R.A.  346,  61  Pac.  33;  Smith  v. 
Morse,  148  Mass.  407,  19  N.  E.  393;  (pro- 
hibiting the  wasteful  burning  of  natural  gas 
by  the  owner)  Townsend  v.  Stiite,  147  Ind. 
624,  37  L.R.A.  294,  62  Am.  St.  Rep.  477, 
47  N..  E.  19;  (prohibiting  the  use  of  arti- 
ficial means  by  the  o>vners  of  gas  wells  to  in- 
crease the  natural  flow  of  the  gas  from 
them)  Manufacturers*  Gas  &  Oil  Co.  v. 
Indiana  Natural  Gas  &  Oil  Co.  155  Ind.  467, 
50  L.R.A.  768,  57  N.  E.  912;  (authorizing 
dams  for 'the  purpose  of  reclaiming  swamp 
lai>ds  where  the  effect  was  to  oblige  land- 
owners to  construct  and  maintain  dikes  to 
protect  their  lands  from  the  water  raised) 
Manigault  v.  Springs,  199  U.  S.  473,  50  L. 
ed.  274,  26  Sup.  Ct.  Rep.  127;  (prohibiting 
one  from  allowing  weeds  to  grow  on  his  own 
land)  St.  Louis  v.  Gait,  179  Mo.  8,  63 
L.R.A.  778,  77  S.  W.  876;  (limiting  the 
quantity  of  land  any  person  or  family  may 
cultivate  within  city  limits)  Summerville 
V.  Pressley,  33  S.  C.  56,  8  L.R.A.  854,  26 
Am.  St.  Rep.  659,  11  S.  E.  645;  (prohibit- 
ing the  flow  of  water  from  a  private  artesian 
well  except  for  certain  specified  beneficial 
purposes,  as  irrigation  or  domestic  use) 
Ex  parte  Elam,  6  Cal.  App.  233,  91 
Pac.  811.  In  Windsor  v.  State,  103 
Md.  611,  12  L.R.A.(N.S.)  869,  64  Atl. 
288,  a  statute  restricted  owners  of  priv- 
ate oyster  beds  in  taking  oysters  from 
them.  It  was  held  constitutional,  and  not 
a  taking  of  private  property.  The  court, 
quoting  from  Judge  Story,  said:  "Property 
of  every  kind  is  held  8ul)ject  to  those  regula- 
tions which  are  necessary  for  the  common 
good  and  general  welfare.  And  the  legisla- 
ture has  the  power  to  define  the  mode  and 
manner  in  which  everyone  may  use  his 
property." 

The  foregoing  considerations  lead  us  to 
the  opinion  at  present  that  the  proposed 
legislation  for  the  puriwsea  and  with  the 
limitations  named  in  the  senate  order  would 
be  within  the  legislative  power,  and  would 
not  operate  as  a  taking  of  private  property 
for  which  compensation  must  be  made. 
Respectfully  submitted. 

Lucillius  A.  Emery. 

Wm.  P.  Whitehouse. 

Sewall  C.  Strout. 

Henry  C.  Peabody. 

Albert  M.  Spear. 

Leslie  C.  Cornish. 

Mr.  Justice  Woodward,  one  of  the  justices 
of  the  court  when  the  senate  order  was 
passed,  died  before  the  foregoing  opinion 
could  be  prepared.  His  successor,  Mr.  Jus- 
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tice   King,   was   not   appointed   for   several 
months    after    the    passage    of    the    senate 
order,  and  holds  that,  therefore,  the  senate 
has  not  required  any  opinion  from  him. 
Lucillius  A.  Emery. 

To   the   Honorable   Senate  of  the  Seventy- 

Third  Legislature: 

By  an  order  of  the  senate  passed  March 
27,  1907,  the  justices  of  the  supreme  judicial 
court  were  requested  to  give  to  the  senate 
their  opinion  on  certain  questions,  involving 
the  power  of  the  legislature,  under  the  Con- 
stitution, to  prohibit,  regulate,  or  restrict 
the  cutting  or  destruction  of  trees  growing 
on  wild  or  uncultivated  land,  by  the  owner 
thereof,  without  compensation  therefor  to 
the  owner,  in  order,  as  an  efficient  mean 4 
necessary  to  the  end,  to  promote  the  com- 
mon welfare  of  the  people  of  Maine  by  pre- 
venting or  diminishing  injurious  droughts 
and  freshets,  and  by  protecting,  preserving, 
and  maintaining  the  natural  water  supply 
of  the  springs,  streams,  ponds,  and  lakes, 
and  of  the  land,  and  by  preventing  or  di- 
minishing injurious  erosion  of  the  land,  an  1 
the  filling  up  of  the  rivers,  ponds,  and  lakes. 
The  seventy-first  legislature  adjourned  fi- 
nally on  the  following  day,  March  28,  1907. 
and  the  order  was  received  by  me  April  6, 
1907,  nine  days  after  the  adjournment  of 
the  legislature.  I  now  respectfully  make 
the  following  answer  to  the  order: 

The  Constitution  provides  (art.  6,  §3) 
that  the  justices  "shall  be  obliged  to  give 
their  opinion  upon  important  questions  of 
law,  and  upon  solemn  occasions,  when  re- 
quired by  the  governor,  council,  senate,  or 
house  of  representatives."  By  this  constitu- 
tional provision,  of  course,  the  justices  are 
not  obliged  to  give  their  opinion  unless  the 
inquiries  relate  to  "important  questions  of 
law,"  nor  unless  they  are  made  upon  "sol- 
emn occasions."  And,  as  I  shall  undertake 
briefly  to  show  hereinafter,  if  the  justices 
are  not  obliged  to  answer  the  questions,  if 
they  do  not  relate  to  important  questions  of 
law,  or  if  the  occasions  are  not  solemn,  it 
would  be  improper  and  inexpedient  for  them 
to  give  their  opinion.  And,  if  this  be  so, 
they  have  no  right  to  give  an  opinion,  and 
may  properly  decline  and  should  decline  to 
do  so. 

So  that  I  must  first  inquire  whether  the 
constitutional  exigency  has  arisen,  which  re- 
quires or,  in  other  words,  which  makes  it 
proper  for  me  to  give  my  opinion  on  the 
questions  presented.  And  this  involves  the 
further  inquiry:  Who  is  to  decide?  Is  the 
order  of  the  senate  conclusive  upon  the  jus- 
tices ;  or  have  the  justices,  each  for  himself, 
an  independent  right,  equal  with  that  of  the 
senate,  to  determine  the  question?  Thes** 
alternatives  were  very  carefully  considered 
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by  all  the  justices  in  their  opinions  in  an- 
swer to  an  order  of  the  house  of  representa- 
tives, found  in  95  Me.  564,  51  Atl,  224.  And 
a  majority  of  those  then  in  commission  were 
firmly  of  the  opinion  that  the  justices,  each 
for  himself,  must  determine  whether  the 
condition  exists  which  requires  the  giving  of 
an  opinion.  Among  the  justices  who  were 
then  of  that  opinion  were  the  late  Chief 
.Justice  Wiswell  and  .Justice  Fogler,  both 
since  deceased,  and  Justice  Powers,  since  re- 
signed. The  conclusions  thus  expressed  by 
the  majority  of  the  justices  were  based,  not 
only  upon  a  careful  analysis  of  the  consti- 
tutional provision  itself  and  the  relations 
existing  between  the  legislative  and  ju- 
dicial departments  of  the  government,  but 
also  upon  the  unanimous  opinion  of  the 
justices  who  composed  the  court  in  1891  (85 
Me.  546,  27  Atl.  454),  as  well  as  upon  the 
opinions  of  the  courts  in  Massachusetts  and 
New  Hampshire,  under  similar  constitution- 
al provisions  (122  Mass.  600;  126  Mass. 
557;  148  Mass.  623,  21  N.  E.  439;  56  N. 
H.  574;  67  N.  H.  600,  43  Atl.  1074). 

But,  since  I  have  been  advised  that  I  alone 
of  the  present  justices  hesitate  to  answer 
the  questions  submitted  by  the  senate,  I 
have  carefully  reviewed  the  constitutional 
questions  involved,  and  it  is  with  sincere  re- 
gret, after  reconsideration  and  much  reflec- 
tion, that  I  feel  compelled  to  say  that  the 
opinion  of  the  majority  of  the  justices  in 
95  Me.  564,  51  Atl.  224,  and  the  reasons 
given  therefor,  which  I  then  subscribed,  but 
which  I  need  not  repeat,  seem  to  me  to  be 
sound  and  compellii^,  and  that  I  cannot  do 
otherwise  than  adhere  to  them.  When  un- 
der the  Constitution  I  am  asked,  as  a  mem- 
ber of  that  court  which  the  Constitution 
makee  both  independent  and  co-ordinate 
with  the  other  branches  of  the  government, 
and  of  that  court  whose  interpretation  of 
the  Constitution  is  binding  upon  all  the 
branches  of  the  government,  to  give  my 
opinion  to  either  of  those  branches,  I  think 
I  am  bound  to  ii\terpret  what  the  Constitu- 
tion means  by  "important  questions  of  law," 
and  by  "solemn  occasions,"  and  by  that  in- 
terpretation to  determine  whether  the  ques- 
tion is  important  and  the  occasion  solemn. 

There  can  be  no  doubt  that  the  order  un- 
der consideration  presents  important  ques- 
tions of  constitutional  law.  The  only  ques- 
tion is:  Is  the  occasion  solemn?  I  make 
no  question  but  that  when  either  branch  of 
the  legislature  asks  the  opinion  of  the  jus- 
tices touching  pending  legislation,  or  it  may 
be  even  upon  matters  concerning  which  that 
branch  may  be  expected  to  act,  and  can  act, 
it  is  a  solemn  occasion  within  the  meaning 
of  the  Constitution.  On  the  other  hand,  it 
is  my  conviction  that,  when  there  is  no 
pending  legislation  touching  which  the  opin- 
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ion  of  the  justices  is  asked,  or  when  it  is 
demonstrably  clear  that  the  body  asking  the 
opinion  neither  expects  nor  intends  to  act 
upon  it,  and  therefore  has  no  occasion  to  be 
advised,  it  is  not  a  solemn  occasion. 

1  cannot  conceive  it  to  have  been  the  in- 
tention of  the  framers  of  the  Constitution, 
or  of  the  people  who  adopted  it,  that  the 
justices  should  be  required  by  a  branch  of 
the  legislature  to  give  their  opinion  on  ques- 
tions of  law  merely  for  the  information  of 
the  public,  or  for  the  possible  use  of  future 
legislatures.  Each  legislature  will  judge 
for  itself  what  advice  it  needs,  and  what 
subjects  it  will  legislate  upon. 

I  hold  that  it  is  not  a  solemn  occasion, 
within  the  meaning  of  the  Constitution,  un- 
less the  body  asking  the  questions  is  in  :i 
position  to  act  later  in  the  light  of  siicli 
opinions  as  may  be  given.  The  Constitution 
implies,  I  think,  that  the  opinion  may  be 
of  some  use  to  the  body  requiring  it  in  the 
performance  of  its  constitutional  functions. 
If  not,  there  is  no  occasion,  solemn  or  other- 
wise, for  the  opinion. 

As  already  stated,  the  order  now  being 
considered  was  passed  March  27th.  The 
legislature  adjourned  March  28th.  The  leg- 
islative history  of  these  two  days,  which  is 
now  a  part  of  the  recorded  history  of  the 
state,  shows  that  the  legislature  was  on  the 
eve  of  adjournment  when  the  order  was 
passed.  It  had  so  far  completed  its  work, 
and  the  hour  of  expected  final  adjournment 
was  so  near  that  by  no  possibility  could  the 
opinion  of  the  justices  have  been  obtained 
before  such  adjournment.  And  apparently 
there  was  not  then,  nor  has  there  been  since, 
any  reason  to  expect  the  legislature  to  be  re- 
convened. I  am  therefore,  I  think,  com- 
pelled to  conclude  that  the  senate  requested 
the  opinion  of  the  justices  not  for  use  in  any 
expected  action,  to  be  taken  by  itself,  but 
for  the  future  use  of  the  public,  or  of  fu- 
ture legislatures.  If  so,  I  think  the  occasion 
was  not  a  solemn  one.  And,  in  this  connec- 
tion, I  refer  again  to  the  opinion  of  the 
majority  of  the  justices  in  95  Me.  564,  51 
Atl.  224,  and  to  the  reasons  given  and  to  the 
authorities  cited  therein.  And  I  may  add 
that,  even  if  it  was  a  solemn  occasion  when 
the  order  was  passed,  it  had  ceased  to  be 
such  nine  days  before  the  order  came  to  me. 

To  my  mind  it  is  manifestly  improper 
for  the  justices  to  express  their  opinions  on 
questions  of  law  concerning  the  right  of  citi- 
zens, except  in  the  performance  of  their  ju- 
dicial functions,  unless  it  be  in  the  case  of  a 
constitutional  solemn  occasion,  as  I  have 
conceived  it  to  be  defined.  I  think  that  tliis 
provision  of  the  Constitution  should  be  read 
and  construed  in  the  light  of  that  fundampn- 
tal  provision  of  law  that  the  citizen  shall 
not  be  deprived  of  hia  life,  liberty,  property, 
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or  privileges,  except  by  the  "law  of  the 
land,"  that  law  "which  hears  before  it  con- 
demns, which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial." 

Any  answers  to  the  questions  before  me 
will  vitally  affect  the  interests  of  many  hun- 
dreds of  property  owners,  and  a  vast  amount 
of  property.  To  lay  down  a  rule  which  de- 
prives a  man  of  his  property  or  restricts 
him  in  the  use  of  it  is,  in  effect,  to  deprive 
him  of  his  property.  But  the  justices  are 
asked  to  determine  whether  such  rule  may 
be  laid  down.  They  are  asked  to  do  this  un- 
der circumstances  which  preclude  argument. 
The  persons  to  be  affected  are  virtually  to 
lose  the  protection  of  the  law  of  the  land. 
They  are  not  suitors.  They  are  not  to  be 
heard  before  they  are  condemned.  There  is 
to  be  no  inquiry,  and  judgment  is  to  be  ren- 
dered before,  and  not  after  trial. 

The  answer  usually  given  to  this  proposi- 
tion is  that  the  justices  are  not  bound  by 
their  opinions  thus  given,  that  they  are 
opinions  simply,  and  not  law,  and  that  when 
actual  cases  arise,  and  suitors  are  in  court 
and  are  heard,  the  justices  as  a  court  are  at 
perfect  liberty  to  lay  down  such  doctrine 
and  render  such  judgment  as  may  then  seem 
to  them  meet.  It  may  be  so.  Nevertheless 
it  is  my  belief  that,  while  human  and  ju- 
dicial nature  remain  as  we  know  them  to  be, 
the  opinion  of  the  justices  will  quite  likely 
be  the  judgment  of  the  court.  And,  in  any 
event,  it  must  be  said  that  the  right  of  the 
citizen  is  likely  to  be  prejudiced,  if  not 
prejudged. 

These  considerations,  of  course,  should 
not  and  do  not  prevent  full  force  being  given 
that  provision  of  the  Constitution  which  is 
under  consideration.  Either  branch  of  the 
legislature  may  require  the  opinion  of  the 
justices  upon  solemn  occasions,  and  in  such 
case  the  citizen  must  be  content  to  be  prej- 
udiced, and  practically  prejudged.  And  no 
doubt,  when  such  opinions  are  asked  upon 
such  solemn  occasions,  as  I  understand  the 
Constitution  to  mean,  they  may  so  serve 
the  public  good  that  individual  interests 
ought  to  yield  the  rightful  advantage  of  be- 
ing heard. 

But  the  considerations  I  have  named  do 
demonstrate,  I  think,  the  expediency  and 
necessity  of  limiting  the  giving  of  these 
extrajudicial  opinions  to  such  occasions  as 
fall  fairly  within  the  spirit  as  well  as  the 
language  of  the  Constitution.  And  they 
emphasize  what  seems  to  me  to  be  the  im- 
propriety of  giving  such  opinions,  unless 
when  required  by  the  Constitution,  as  well 
as  when  requested  by  another  branch  of  the 
government. 

With  great  deference  to  your  honorable 
body,  the  undersigned,  a  justice  of  the  su- 
preme judicial  court,  for  the  reasons  stated, 
19L.RA.(N.S.) 


feels  compelled  most  respectfully  to  decline 
to  give  an  opinion  upon  the  questions  sub- 
mitted. Albert  R.  Savage. 


MAINE    SUPREME   JUDICI Ali 
COURT. 

MARTIN  FLYNN 

V. 

AMERICAN   BANKING   &   TRl'ST    COM- 
PANY et  al. 

(  —  Me. —,  69  Atl.  771.) 

Corporation    —   acceptance   of    amend- 
ment —  presnmption. 

1.  Permitting  a  corporation  to  continue  in 
business  and  exercise  powers  conferred  by  an 
amendment  to  its  charter  imposing  an  ad- 
ditional liability  on  stockholders  is  sufficient 
to  establish  their  acceptiince  of  the  amend- 
ment after  contracts  have  been  made  for 
the  performance  of  which  their  liability  is 
sought  to  be  enforced. 

Stockholders'   liability  —  limitation  of 
action. 

2.  The  statute  of  limitations  begins  to  run 
against  the  statutory  liability  of  stockhold- 
ers for  debts  of  the  corporation  when  the 
creditors'  remedies  against  the  corporation, 
and  its  assets  have  been  exhausted. 
Creditors*  bill  —  exhaustion  of  corpo- 
rate   assets  —  establishment    off. 

3.  A  decree  declaring  the  assets  of  a  cor- 
poration to  be  exhausted  leaving  debts  un- 


Case  Note.  —  Does  statutory  liability 
of  stockholders  for  dehts  of  corrtora- 
tion  include  interest  thereon? 

It  is  not  intended  to  include  in  this  note 
cases  involving  the  liability  of  a  stockholder 
of  an  insolvent  corporation  for  unpaid  stock 
subscriptions. 

Cases  bearing  upon  the  question  under 
consideration  may  fairly  be  classified  as  fol- 
lows: (1)  Right  to  interest  in  actions  by 
creditors  against  stockholders  to  enforce 
their  statutory  liability  for  the  debts  of  the 
corporation;  (2)  right  to  interest  as 
against  the  insolvent  estate;  (3)  right  to  in- 
terest in  addition  to  statutory  liability. 
Cases  will  be  considered  herein  according  to 
the  foregoing  classification. 

Actions  by  creditors  against. 

Where  the  statutory  liability  of  the  stock- 
holders of  a  corporation  is  for  its  contracts, 
debts,  and  engagements  to  a  certain  limit, 
a  creditor  has,  as  against  a  stockholder,  the 
same  right  to  recover  interest  which,  accord- 
ing to  the  nature  of  the  contract  or  debt, 
would  exist  against  the  corporation  itself, 
as  it  would  were  the  action  against  the  cor- 
poration; not,  however,  in  excess  of  the 
stockholder's  maximum  liability  as  fixed  by 
the  statute. 

One  of  the  leading  cases  wherein  the  fore- 
going doctrine  was  enunciated  is  Richmond 
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paid  18  not  necessary. to  justify  a  creditors' 
suit  to  enforce  the  statutory  liability  of 
stockholders,  if  the  report  of  the  commis- 
sioner on  claims  and  that  of  the  receiver 
have  been  allowed,  which  show  that  fact. 
Corporation  —  stockholders*  liability 
—  interest. 

4.  The  statutory  liability  of  stockholders 
for  debts  of  the  corporation  extends  to  inter- 
est on  claims  beyond  the  time  the  affairs  of 
the  corporation  are  placed  in  the  hands  of  a 
receiver,  although  the  commissioner  ap- 
pointed to  determine  the  claims  in  the  re- 
ceivership proceedings  was  instructed  to  al- 
low interest  to  the  date  of  the  receivership. 
Same  —  payment  of  principal. 

5,  The  fact  that  the  principal  of  the  debt 
of  a  corporation  has  been  paid  by  its  re- 
ceiver out  of  its  assets  does  not  prevent  the 
maintenance  of  an  action  against  the  stock- 


holders for  unpaid  interest^  under  a  statute 
making  them  individually  liable  for  the 
debts  of  the  corporation,  where  the  payments 
by  the  receiver  were  not  accepted  in  full 
payment  of  the  corporate  debts,  but  merely 
as  dividends  thereon. 
Same  — delay   of   administration. 

6.  A  creditor  of  a  corporation  cannot  be 
deprived  of  the  right  to  enforce  interest  on 
his  claim,  against  stockholders  under  their 
statutory  liability  for  the  corporate  debts, 
for  the  period  covering  the  time  the  affairs 
of  the  corporation  are  being  wound  up  by  the 
receiver,  on  the  ground  that  it  would  be  a 
hardship  on  them  to  hold  them  liable  for  in- 
terest during  the  delays  of  administration 
of  the  estate. 

Same  —  receiver's    misconduct. 

7.  The  shareholders  of  a  corporation,  and 
not  its  creditors,  must  bear  the  loss  occa- 


V.  Irons,  121  U.  S.  27,  30  L.  ed.  864,  7  Sup. 
Ct.  Rep.  788.  In  this  case  the  court  was  con- 
sidering the  liability  of  the  stockholders 
of  an  insolvent  bank  under  the  national 
banking  laws,  which  make  the  shareholders 
individually  liable  for  the  contracts,  debts, 
and  engagements  of  a  bank,  to  the  extent 
of  the  amount  of  stock  standing  in  the  name 
of  each  shareholder.  It  was  held  that,  up  to 
the  maximum  amount  of  a  shareholder's  lia- 
bility, interest  should  be  computed  on  claims 
of  creditors  after  suspension  to  the  same  ex- 
tent as  it  would  if  the  action  was  against 
the  bank  itself,  in  ascertaining  the  amount 
such  shareholder  would  have  to  pfty. 

To  the  same  effect,  also,  is  Chemical  Nat. 
Bank  v.  Armstrong,  28  L.R.A.  231,  8  C.  C.  A. 
155,  16  U.  S.  App.  465,  69  Fed.  372,  wherein 
it  was  also  specifically'  held  that,  as  against 
its  stockholders,  claims  continued  to  bear 
interest  after  suspension. 

So,  in  Re  Warren,  52  Mich.  557,  18  N.  W. 
356,  an  action  to  enforce  the  statutory  li- 
ability of  stockholders  in  a  bank,  under  a 
very  similar  statute,  it  was  held  that  the 
liability  of  the  shareholders  was  commen- 
surate with  that  of  the  corporation  itself, 
and  extended  to  costs  and  interest  on  the 
judgment  against  the  bank,  which  it  was  be- 
ing sought  to  enforce  against  the  share- 
holders. 

So,  where  stockholders,  by  statute,  were 
made  responsible  for  the  debts,  contracts, 
and  engagements  of  a  bank,  it  was  said  in 
Zang  V.  Wyant,  25  Colo.  551,  71  Am.  St. 
Rep.  145,  50  Pac.  565,  that  if,  from  the  na- 
ture of  the  contract  or  debt,  interest  was  al- 
lowable against  the  bank,  it  would  constitute 
a  part  of  its  indebtcdne«'s  for  which  the 
stockholders  were  made  liable,  provided  it 
was  within  the  maximum  liability  as  fixed 
by  statute. 

Under  a  statute  imposing  upon  each  stock- 
holder an  individual  liability  for  his  equal 
proportion  of  all  contracts,  debts,  and  engage- 
ments of  the  corporation  to  the  extent  of  the 
amount  of  his  stock  at  the  par  value  there- 
of, interest  upon  these  contracts,  debts,  and 
engagements  runs  until  tlieir  total  amount 
is  ascertained  and  liquidated  and  a  ratable 
apportionment  thereupon  made.  This  in- 
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terest  is  included  in  ascertaining  the  total 
sum  to  be  apportioned,  and  the  stockholder's 
liability  is  for  his  share  of  the  total  sum, 
to  the  extent  of  the  amount  of  his  stock  at 
its  par  value.  Mahoney  v.  Bernhard,  45  App. 
Div.  499,  63  N.  Y.  Supp.  642,  affirmed  on 
opinion  of  lower  court  in  169  N.  Y.  689,  62 
N.  E.  1097. 

To  the  same  effect  are  Barnes  v.  Arnold, 
23  Misc.  197,  51  N.  Y.  Supp.  1109,  and  West- 
ern Nat.  Bank  v.  Faber,  29  Misc.  467,  62 
N.  Y.  Supp.  82  (liability  of  a  director  of  a 
corporation  for  its  debts  for  failing  to  file  an 
annual  report). 

If  the  claim  of  a  creditor  of  a  corporation 
consists  of  both  principal  and  interest,  he  is 
just  as  much  entitled  to  the  latter  as  to  the 
former;  and  the  statutory  liability  of  stock- 
holders of  insolvent  corporations  to  pay  the 
debts  of  the  corporations  within  certain  lim- 
its must  necessarily  include  the  accrued  in- 
terest on  the  debts  up  to  the  statutory  limit. 
Wheeler  v.  Millar,  90  N.  Y.  353. 

This  doctrine  was  also  stated  in  Haslett  v. 
Wotherspoon,  1  Strobh.  Eq.  209,  in  an  action 
for  unpaid  stock  subscriptions. 

And  in  Cumberland  Lumber  Co.  v.  Clinton 
Hill  Lumber  Co.  64  N.  J.  Eq.  621,  54  Atl. 
452,  on  an  application  of  the  receiver  to  as- 
sess stockholders  of  an  insolvent  corporation 
for  an  amount  sufficient  to  cover  the  debts 
of  the  corporation,  for  the  payment  of  which 
such  stockholders  were  liable  by  statute,  it 
was  held  that  the  claims  of  creditors,  with 
interest  on  them,  were  to  be  included  in  the 
amount  to  be  assessed.  It  was  said  that, 
**as  against  a  stockholder,  interest  is  to  be 
allowed  to  the  same  extent  as  if  the  action 
were  against  the  corporation  itself,  not  ex- 
ceeding, however,  the  maximum  liability  of 
the  stockholder  for  unpaid* stock." 

So,  in  an  action  to  enforce  the  statutory 
liability  of  the  stockholders  of  an  insurance 
company,  who,  by  statute,  were  rendered  in- 
dividually liable  for  the  debts  of  the  com- 
pany for  an  amount  equal  to  their  stock,  it 
was  held,  in  Grund  v.  Tucker,  5  Kan.  70, 
that  it  was  proper  to  compute  interest  on 
the  claim. 

Wells,  F.  &  Co.  V.  Enricbt,  127  Cal.  669,  49 
L.U.A.   047,   60   Pac.   459,   also   holds   that 
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sioned  by  loss  of  assets  due  to  the  miscon- 
duct of  the  receiver. 
Same  —  guaranty  —  demand. 

8.  Voluntary  stopping  of  payment  by  a  cor- 
poration which  has  sold  mortgages  with  a 
guaranty  of  principal  and  interest  and  the 
sequestration  of  its  assets  deprives  it  of  the 
right  to  insist  on  a  demand  upon  it  for 
payment  of  defaulted  mortgages  to  charge 
it  with  interest  on  the  demand;  and  there- 
fore stockholders  cannot  avoid  liability  for 
such  interest  in  actions  to  enforce  their 
statutory  liability  for  the  corporate  debts 
because  no  demand  was  made  upon  the  cor- 
poration for  payment. 

Corporation  —  guaranty  —  primary  li- 
ability. 

9.  A  corporation  which  sells  mortgages 
under  a  guaranty  of  principal  and  interest 
cannot  insist  that  a  purchaser  shall  proceed 


in  the  first  instance  against  a  defaulting 
mortgagor  where  there  is  no  such  provision 
in  the  contract. 

Stockholders'     liability   —   administra- 
tion  of   fund  — objection. 

10.  Stockholders  of  a  corporation  which, 
having  guaranteed  payment  of  principal  and 
interest  on  mortgages  sold  by  it,  became  in- 
solvent, after  which  defaulted  mortgages 
were  returned  to  and  collected  by  the  re- 
ceiver, cannot  object  to  his  placing  the  pro- 
ceeds in  the  general  funds  of  the  corpora- 
tion, rather  than  applying  them  to  the  in- 
dividual claims  of  the  purchasers  of  the 
mortgages,  for  the  first  time  after  the  money 
has  been  paid  out  and  the  proceeding  closed. 
Bank   deposits  —  interest. 

11.  Demand  for  payment  of  deposits  from 
a  bank  which  stops  payment  and  the  assets 
of  which  are  sequestered  by  the  court  is  not 


stockholders  are  liable  for  interest  on  the 
debts  of  the  corporation  up  to  the  maximum 
limit  of  liability  assumed  by  each  stock- 
holder for  his  proportion  of  the  debts  of  the 
corporation;  and  it  is  said  that  interest  is 
as  much  a  part  of  the  debt  as  is  the  princi- 
pal. To  the  same  effect  is  Knowles  v.  San- 
dercock',  107  Cal.  629,  40  Pad.  1047. 

To  the  same  effpct.  as  to  a  statute,  making 
stockholders  of  a  corporation  liable  for  its 
debts  to  an  amount  equal  to  the  par  value 
of  their  stock,  are  Whitman  v.  Citizens' 
Bank,  49  C.  C.  A.  122,  110  Fed.  503,  and  Tay- 
lor v.  West  Liberty  Wheel  Co.  6  Ohio  Dec. 
Reprint,  947. 

Apparent  exceptions  to  this  doctrine  are 
the  cases  of  Crease  v.  Babcock,  10  Met.  525, 
and  Grew  v.  Breed,  10  Met.  569.  The  stat- 
ute considered  in  these  cases,  however,  dif- 
fered from  the  statute  in  the  foregoing  cases 
in  that  it  rendered  the  shareholders  in  a 
bank  liable  in  their  individual  capacities  for 
the  payment  and  redemption  of  all  bills 
which  may  have  been  issued  by  said  bank, 
and  which  shall  remain  unpaid,  in  propor- 
tion to  the  stock  they  may  respectively  hold 
at  the  dissolution  of  the  charter.  Under 
this  statute  the  court  said  in  the  Crease 
Case  that  the  liability  of  the  shareholders 
depended  upon  a'  new  and  peculiar  statutorj'^ 
provision  intended  better  to  secure  the  pay- 
ment of  bills  at  par,  but  which  did  not  pro- 
vide for  the  payment  with  interest;  that  the 
proportion  which  each  was  to  pay  could  be 
ascertained  only  by  the  result  of  a  suit  in 
equity,  and  that,  if  that  difficulty  could  have 
been  surmounted,  a  still  greater  one  lay  in 
the  way,  that  whatever  was  due  from  any 
stockholder  was  due  in  various  proportions 
to  all  the  holders  of  bills.  It  was  impossible, 
therefore,  to  pay  or  tender  payment  prior  to 
the  time  of  that  decision;  and  therefore  the 
shareholders  were  not  in  default,  and  inter- 
est, should  not  be  computed  on  the  unpaid 
bills  in  ascertaining  the  amount  of  their 
liability. 

The  same  result  was  also  reached  under 
a  similar  statute  in  Lane  v.  Morris,  10  n a. 
1G2.  These  cases  are  not  inconsistent  with 
the  doctrine  that  interest  should  be  comput- 
ed upon  debts  of  a  corporation,  as  against 
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the  shareholder's  statutory  liability  for  it^ 
debts,  up  to  the  maximum  limit  thereof,  as 
the  liability  assumed  by  the  shareholder  un- 
der such  a  statute  is  to  pay  the  debts  of  the 
corporation  in  which  he  has  stock,  up  to  a 
maximum  limit.  Such  an  assumption  of  li- 
ability fairly  covers  interest  as  part  of  the 
debt  of  the  corporation.  In  the  latter  cases, 
however,  where  the  liability  assumed  by  the 
shareholders  was  to  pay  all  unpaid  bank 
bills  issued  by  the  bank  in  which  the  stock 
was  held,  interest  could  not  fairly  be  said 
to  be  a  part  of  the  liability  assumed,  and  the 
shareholders  ought,  therefore,  not  to  be 
charged  therewith,  at  least  until  default  was 
made. 

— right  to  interest  as  against  the  insolvent 
estate. 

It  is  a  general  rule  that  interest  does  not 
run  in  favor  of  one  creditor  at  the  expense  of 
another  while  the  law,  acting  for  all,  is  ad- 
ministering the  assets  of  the  insolvent.  This 
rule  is  applied  to  the  claims  of  creditors  as 
against  the  assets  of  the  estate  where  the  as- 
sets are  insufficient  to  pay  the  original  claims 
in  full,  or  sufficient  only  for  that  purpose ; 
and  in  such  case  interest  will  be  computed  on- 
ly up  to  the  date  of  the  insolvency  or  suspen- 
sion of  the  business  of  the  corporation,  or  tho 
appointment  of  a  receiver;  in  other  words,  in 
such  cases  interest  ceases  the  day  the  court 
practically  takes  possession  of  the  assets  for 
the  purpose  of  distribution  among  its  credit- 
ors. People  V.  American  Loan  &  T.  Co.  172 
N.  Y.  371,  65  N.  E.  200;  People  v.  Mer- 
chants' Trust  Co.  187  N.  Y.  293,  79  N.  E.  1004, 
Bank  Comrs.  v.  New  Hampshire  Trust  Co.  69 
N.  H.  621,  44  Atl.  130;  Bank  Comrs.  v.  Se- 
curity Trust  Co.  70  N.  H.  536,  49  Atl.  113; 
Chemical  Nat.  Bank  v.  Armstrong,  28  L.R.A. 
231,  8  C.  C.  A.  165,  16  U.  S.  App.  465.  59 
Fed.  372;  Solomons  v.  American  Bldg. 
&  L.  Asso.  116  Fed.  676,  affirmed  in  56  C. 
C.  A.  620,  120  Fed.  1018;  White  v.  Knox 
(United  States  ex  rel.  White  v.  Knox)  111 
U.  S.  784,  28  L.  ed.  603,  4  Sup.  Ct.  Rep.  686. 

As  said  by  Vann,  J.,  in  People  v.  Ameri- 
can Loan  &  T.  Co.  supra :  "Interest  should 
not  run  in  favor  of  one  creditor  at  the  ex- 
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n4»ccssary  to  entitle  them  to  bear  interest 
from  the  time  of  such  stoppage. 
Slock holclcrs*   liability  —  pledges. 

12.  The  statutory  liability  of  stockhold- 
ers of  a  corporation  rests  upon  persons 
holding:  tlie  stock  as  collateral  security  for 
loans  to  the  real  owners,  where  they  ap- 
pear upon  the  stock  books  as  owners. 
Same  —  trustee. 

13.  One  cannot  avoid  his  statutory  lia- 
bility for  the  debts  of  the  corporation  by 
adding  the  word  "trustee"  to  his  name  as 
it   stands   upon   the  stock   books. 

Same  — origin   of  debt. 

14.  The  statutory  liability  of  a  8tockh9ld- 
er  for  the  debts  of  a  corporation  is  not  af- 
fected by  whether  he  purchased  his  stock  be- 
fore or  after  the  incurring  of  the  debt. 

(April  21,  1908.) 
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:^  XCEPTIONS  by  defendants  to  rulings  of 
of  the  Supreme  Judicial  Court  for  An- 
droscoggin County  in  a  suit  to  enforce  de- 
fendants' liability  as  stockholders-  for  debts 
of  the  American  Banking  &,  Trust  Company, 
which  confirmed  the  report  of  the  master 
sustaining  such  liability.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ruel  \V.  Smitli,  tot  defendant 
Redman : 

Where  the  delay  is  the  act  of  the  law,  and 
not  of  the  party  himself,  interest  should  not 
be  charged. 

Kelsey  v.  Murphy,  30  Pa.  340;  Potter  v. 
Gardner,  5  Pet.  718,  8  L.  ed.  285;  People  v. 
American  Loan  &  T.  Co.  172  N.  Y.  371,  65  N. 
E.  200;  Bowman  v.  Wilson,  2  McCrary,  394, 
12   Fed.   864;    Crease  v.   Babeock,   10  Met. 


pense  of  another  while  the  law,  acting  for 
all,  is  administering  the  assets.  If  the  as 
seta  are  sufficient  to  pay  all,  including  in- 
terest, it  must  be  paid,  for,  as  against  the 
corporation  itself,  interest  should  be  allowed 
before  the  return  of  any  surplus  to  the  stock- 
holders." To  the  same  effect  is  People  v. 
Merchants'  Trust  Co.  supra. 

The  doctrine  is  also  applied  in  Sickles  v. 
Herold,  149  N.  Y.  332,  43  N.  E.  852,  where 
a  stockholder  was  allowed  to  offset,  in  an 
action  against  him  to  enforce  his  statutory 
liability,  a  claim  he  had  against  the  cor- 
poration, together  with  interest  thereon  from 
the  maturity  of  the  claim. 

In  Chemical  Nat.  Bank  v.  Armstrong,  su- 
pra, it  was  said  that,  as  against  an  insol- 
vent bank,  a  debt  continues  to  bear  interest, 
but  that,  as  against  the  assets  of  such  bank 
in  the  hands  of  a  receiver,  interest  should  be 
calculated  only  to  the  date  of  suspension  and 
the  vesting  of  title  to  the  assets  in  the  re- 
ceiver. Where,  however,  the  assets  are  more 
than  sufficient  to  pay  the  principal  of  the 
debts,  interest  will  be  computed  thereon  in 
favor  of  the  creditors  before  a  dividend  is 
paid  to  the  stockholders.' 

The  same  doctrine  was  enunciated  and  ap- 
plied in  New  York  Secur.  &  T.  Co.  v.  Lom- 
bard Invest.  Co.  73  Fed.  537,  wherein  the  rule 
fixed  for  the  distribution  of  the  assols  of 
the  estate  was  that  interest  on  claims  should 
be  calculated  up  to  the  date  of  the  appoint- 
ment of  the  receiver;  and  it  was  said  that  in- 
terest did  not  run  as  against  the  estate  aft- 
er the  assignment  or  declared  insolvency,  un-, 
less  there  were  funds  sufficient  on  hand  to 
pay  all  of  the  demands  and  accrued  inter- 
est. 

In  Ex  parte  Stockman,  70  S.  C.  31,  106 
Am.  St.  Rep.  741,  48  S.  E.  736,  depositors 
were  held  entitled  to  interest  as  against  the 
bank  from  the  date  of  suspension,  the  sus- 
pension being  treated  as  a  waiver  of  demand. 
It  does  not  appear  in  this  case  whether  or 
not  the  assets  were  sufficient  to  pay  the 
creditors  in  full.  The  question  arose  on  an 
appeal  by  the  receiver  from  an  order  requir- 
ing him  to  pay  interest  on  deposits  from  the 
date  of  suspension.  A  somewhat  similar 
case,  in  which  the  same  conclusion  is  reached^ 
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is  Baker  v.  Williams  Bkg.  Co.  42  Or.  213, 
70  Pac.  711.  In  this  case  the  receiver  had 
sufficient  assets  to  pay  the  principal,  leaving 
a  balance  to  be  applied  on  the  interest. 

The  English  cases  shed  but  little  light  on 
this  question,  as  the  act  relating  to  stock- 
holders' or  shareholders'  liability  for  the 
debts  of  the  corporation  controls  the  ques- 
tion of  interest.  Re  Welsh  Flannel  &  Tweed 
Co.  L.  R.  20  Eq.  3aO;  Re  Overend,  G.  A  Co. 
L.  R.  3  Ch.  784. 

In  Warrant  Finance  Go's  Case,  L.  R.  4  Ch. 
643,  it  was  said,  however,  that  dividends 
ought  to  be  paid  on  the  debts  as  they  stand 
at  the  .date  of  the  winding  up;  and,  where 
the  estate  is  solvent,  as  soon  as  it  is  ascer- 
tained that  there  is  a  surplus,  the  creditor 
whose  debt  carries  interest  is  remitted  to  his 
rights  under  his  contract.  To  the  same  ef- 
fect is  Re  Joint  Stock  Discount  Co.  L.  R.  5 
Ch.  86. 

— right  to  interest  in  addition  to  statutory 
liability. 

It  is  well  settled  that  the  maximum  limit 
of  the  stockholder's  liability  for  the  debts  of 
a  corporation  cannot  be  increased  by  interest 
charges  until,  at  least,  he  is  in  default  in 
paying  such  liability.  The  weight  of  au- 
thority and  reason,  however,  are  to  the  effect 
that,  where  the  amount  of  the  liability  of  a 
stockholder  is  ascertained,  amd  the  persons 
to  whom  the  same  is  payable  are  known, 
such  a  liability  will  from  that  date  bear  in- 
terest. This  is  especially  true  if  the  stock- 
holder denies  and  contests  the  question  of  his 
liability.  As  applied  to  stockholders  in  na- 
tional banks,  whose  liability  is  fixed  by  an 
order  of  the  Comptroller  of  the  Currency,  it 
is  held  that,  the  amount  to  be  paid  being 
liquidated  and  due  and  payable  when  the 
Comptroller's  order  is  made,  the  amount  will 
boar  interest  from  that*  date.  National 
Bank  v.  Mechanics'  Nat.  Bank,  94  U.  S.  437, 
24  L.  ed.  176;  Casey  v.  Galli,  94  U.  S.  673, 
24  L.  ed.  168;  Davis  v.  Watkins,  56  Neb. 
288,  76  N.  W.  575. 

When  the  claims  against  a  corporation,  ex- 
ist inir  at  the  time  of  its  dissolution,  are  ju- 
dicial l^  asQcrtained,  a  stockholder  is  in  a 
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eral  exceptions  were  taken  by  different  de- 
fendants to  his  rulings  of  law,  and  the  case 
is  before  the  law  court  upon  those  excep- 
tions only.  The  various  exceptions  have  been 
exhaustively  argued,  with  numerous  cita- 
tions of  cases,  by  the  several  counsel  for  the 
defendants  and  by  the  counsel  for  the  plain- 
tiff. Of  course,  all  the  briefs  and  the  cases 
cited,  numerous  as  they  are,  have  been  stud- 
ied, but  to  answer  every  argument  and  com- 
ment on  every  case  cited  would  consume  so 
much  space,  and  make  this  opinion  so  very 
long,  the  parties  and  counsel  must  be  con- 
tent with  our  conclusions  and  briefly  stated 
reasons  therefor. 

The  exceptions  to  the  rulings  of  the  single 
justice. 

1.  Some  of  the  defendants^  contend  that 
there  is  not  sufficient  evidence  that  the 
amendment  creating  that  liability  of  the 
shareholders  was  ever  accepted  by  them.  The 
fact  that,  after  the  enactment  of  the  amend- 
ment, the  shareholders  allowed  their  corpora- 
tion to  continue  in  business  and  exercise  the 
new  powers  provided  in  the  amendment,  and 
to  make  contracts,  debts,  and  engagements 
therein  authorized,  is  suiScient  evidence  of 
their  acceptance  of  the  liability  imposed  up- 
on them.  No  shareholder  appears  to  have 
objected  at  the  time.  It  is  too  late  to  ob- 
ject now,  after  the  contracts,  etc.,  have  been 
made.    Stanley  v.  Stanley,  26  Me.  191. 

2.  The  corporation  stopped  payment  De- 
eember  22,  1896.  Its  assets  were  sequestered 
by  decree  of  the  court  December  31,  1896. 
This  bill  was  not  filed  until  September  17, 
1904.  The  defendants  contend  that  this  suit 
is  therefore  barred  by  the  general  six-year 
statute  of  limitations. 

Upon  the  question  when  the  statute  of 
limitations  begins  to  run  against  a  creditor 
seeking  to  enforce  the  statutory  liability  of 
shareholders  for  his  debt  against  the  corpo- 
ration,, there  have  been  numerous,  various, 
and  even  conflicting  decisions  in  other  juris- 
dictions; but  our  duty  is  to  construe  our 
own  statute  in  harmony  with  our  own  de- 
cisions and  with  what  we  think  the  better 
reason,  even  though  we  come  to  conclusions 
difl'erent  from  those  of  other  courts. 

Of  course,  the  statute  of  limitations  does 
not  begin  to  run  against  the  creditor  and  in 
favor  of  the  shareholder  when  the  debt  or 
other  obligation  is  incurred  by  the  corpora- 
tion, but  only  when  the  shareholder  becomes 
subject  to  a  suit  to  enforce  his  liability. 
When  does  the  shareholder  become  subject 
to  such  suit?  is  therefore  tne  determining 
question.  One  view  is  that  it  is  when  the 
corporation  fails  to  pay,  or,  at  least,  when 
its  assets  are  sequestered  so  it  cannot  pay. 
The  other  view  is  that  it  is  when  the  credit- 
or's remedies  against  the  corporation  and 
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the  assets  of  the  corporation  have  been  ex- 
hausted. Under  the  former  view  the  credit- 
or, immediately  upon  default  of  the  corpo- 
ration, can  ignore  the  corporation  and  its 
assets,  can  pursue  the  shareholders  alone, 
collect  of  them  his  debt  against  corporation, 
and  leave  them  to  bring  their  o^ii  suits 
against  the  corporation  for  recoupment, 
though  it  might  in  the  end  appear  that  the 
corporate  assets  were  ample  to  pay  all  the 
corporate  debts,  and  hence  that  the  suits 
against  the  shareholders  were  unnecessary 
and  vexatious.  Individuals  and  corpora- 
tions often  default  for  want  of  ready  cash 
to  meet  obligations  when  due,  though  they 
have  ample  assets  to  eventually  pay  all 
their  obligations  in  full.  Under  the  latter 
view,  the  creditor  cannot  ignore  the  corpo- 
ration, his  direct  and  principal  debtor,  upon 
its  default,  and  cannot  burden  the  sharehold- 
ers with  suits  until  the  necessity  therefor 
is  shown  by  an  exhaustion  of  the  corporate 
assets.  Evidently  the  liability  of  the  share- 
holder is  heavier  and  more  severe  under 
the  former  than  under  the  latter  view. 

We  think  the  latter  view  is  the  correct  one 
to  take  of  the  statute  imposing  the  liability 
in  this  case.  The  statute  imposes  a  new  lia- 
bility before  nonexistent,  and  hence,  if  sus- 
ceptible of  more  than  one  construction,  it 
should  receive  that  imposing  the  lightest 
burden.  The  shareholder  is  not  made  liable 
*'on"  the  contracts,  debts,  and  engagements 
of  the  corporation,  but  only  "for"  them. 
He  cannot  be  joined  in  any  suit  against  the 
corporation  on  such  contracts,  etc.,  because 
he  is  not  a  party  to  them ;  nor  can  the  cor- 
poration or  its  receivers  sue  him,  since  his 
liability  is  not  to  them  or  for  them, 
but  only  "for"  the  creditors.  It  is 
no  part  of  the  corporate  assets.  It 
is  a  liability  apart  and  distinct  in  origin 
and  character  from  that  of  the  corporation. 
The  creditor's  claim  is  primarily  against  the 
corporation,  and  only  secondarily  against 
the  shareholder.  The  creditor's  remedy 
against  him,  to  use  a  military  metaphor, 
is  a  reserve  force,  to  be  brought  into  ac- 
tion only  when  necessary,  only  when  it  be- 
comes apparent  that  the  remedy  against 
the  corporation  has  failed. 

We  hold,  therefore,  that,  under  the  statute 
in  this  case,  the  shareholder  is  not  to  be 
vexed  with  suits,  and  hence  the  statute  of 
limitations  does  not  begin  to  run  until  the 
assets  of  the  debtor  corporation  are  fully 
exhausted,  nor  until  it  has  been  judicially 
ascertained  in  proceedings  against  the  cor- 
poration that  a  resort  to  the  statutory  lia- 
bility of  the  shareholders  is  necessary.  In 
so  holding  we  hold  nothing  new,  but  are  fol- 
lowing the  reasoning  in  the  cases  in  this 
state.  Longley  v.  Little,  26  Me.  162;  Hew- 
ett  V,  Adams,  50  Me.  271;  Morris  v.  Porter, 
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87  Me.  510,  33  Atl.  16;  Gillin  v.  Sawyer, 
93  Me.  151,  44  Atl.  677;  Childs  v.  Cleaves, 

95  Me.  498,  50  Atl.  714;  Pulsifer  v.  Greene, 
90  Me.  438,  52  Atl.  921 ;  Hale  v.  Cushman, 

96  Me.  148,  51  Atl.  874;  Abbott  v.  Goodall, 
100  Me.  231,  60  Atl.  1030.  The  same  view 
was  incidentally  expressed  by  the  court  in 
Maine  Trust  k  Bkg.  Co.  v.  Southern  Loan 
&  T.  Co.  92  Me.  444,  452,  43  Atl.  24,  where 
the  court  said:  "So  must  the  assets  of  the 
corporation  be  exhausted  before  this  liabili- 
ty be  incurred.'* 

It  is  urged  in  argument  that  by  such  a 
holding  the  burdens  of  the  shareholders  are 
increased;  that  they  are  disabled  from  dis- 
charging themselves  from  liability;  that  the 
creditors  can  delay  almost  indefinitely  their 
proceedings  against  the  corporation,  and 
thus  prolong  the  liability  of  the  sharehold- 
ers against  their  will.  The  shareholders, 
however,  are  not  helpless.  They  can  so  con- 
duct the  affairs  of  their  corporation  that 
there  shall  be  no  default  in  its  obligations. 
They  can  themselves  apply  the  corporate  as- 
sets to  the  payment  of  the  corporate  debts. 
That  their  assets  are  sequestered  and  re- 
ceivers appointed  is  rather  the  fault  of  the 
shareholders  than  of  the  creditors;  but  even 
then  the  shareholders  can  compel  the  receiv- 
ers to  proceed  with  reasonable  vigor  and 
speed  to  a  full  administration. 

In  the  proceedings  against  the  corporation 
in  this  case  it  was  not  judicially  ascertained 
until  May,  1904,  at  least,  that  the  corporate 
assets  were  exhausted  and  that  a  resort  to 
the  shareholders  was  necessary.  This  bill  was 
filed  September  17,  1904,  and  hence  is  not 
barred  by  the  six-year  statute  of  limitations. 

3.  But  some  of  the  defendants  contend 
that,  if  the  right  of  action  against  them  did 
not  accrue  until  it  was  judicially  ascertained 
that  the  corporate  assets  were  exhausted, 
then  this  bill  was  prematurely  filed.  The 
final  account  of  the  receiver  was  filed  May 
7,  1904,  and  showed  a  full  disbursement  of 
all  his  receipts.  On  September  13,  1904, 
this  final  account  was  settled,  and  the  court 
entered  a  decree  that  the  account,  being 
final  and  "showing  a  complete  disposition  of 
the  assets  of  the  corporation  and  no  balance 
remaining  in  his  hands,  is  hereby  accepted, 
approved,  and  allowed."  The  report  of  the 
commissioners  on  claims  had  previously  been 
filed  and  accepted,  showing  the  amount  of 
the  debts  of  the  corporation.  The  receiver's 
accounts  allowed  showed  how  much  of  the  in- 
debtedness had  been  paid  and  when.  These 
two  amounts  had  thus  been  judicially  ascer- 
tained and  declared.  It  had  also  been  ad- 
judicat«d  that  the  assets  had  been  fully  ad- 
ministered and  exhausted.  The  deficiency  of 
assets,  if  any,  and  the  amount  of  the  defi- 
ciency, then  appeared  of  record.  There  was 
no  need  of  a  further  decree  of  the  court  to 
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establish  a  mere  mathematical  truth.  We 
agree  with  the  single  justice  that  to  require 
such  a  decree  would  be  finical  in  the  extreme. 
This  bill,  not  having  been  filed  until  after 
the  decree  of  September  13,  1904,  was  not 
prematurely  filed. 

4.  Upon  the  appointment  of  a  receiver  for 
the  corporation,  commissioners  were  also  ap- 
pointed by  the  court  to  determine  the  claims 
against  the  corporation,  and  were  instructed 
to  allow  such  interest  as  would  accrue  up  to 
the  date  of  the  receivership,  January  1,  1897. 
They  executed  their  commission  according  to 
those  instructions,  and  made  their  report, 
showing  the  amounts  due  at  that  date.  Up- 
on these  claims,  thus  allowed,  payments  were 
made  from  time  to  time  by  the  receiver  as  he 
realized  from  the  assets;  the  last  payment 
being  made  November  12,  1903.  The  sum  of 
these  various  payments  only  equals  the 
amount  of  the  debts  allowed  to  be  due  Janu- 
ary 1,  1897.  The  interest  accrued  since  that 
date  remains  unpaid. 

The  defendants  now  contend  that  the 
shareholder's  liability  does  not  extend  to 
such  interest.  As  supporting  this  contention 
many  cases  are  cited,  but  nearly  all  of  them 
are  cases  of  proceedings  against  the  corpora- 
tion, and  can  be  eliminated  by  conceding, 
arguendo^  that,  as  between  the  creditor  and 
the  corporation  and  its  sequestered  assets  in- 
the  hands  of  its  receivers,  interest  beyond 
the  date  of  the  receivership  cannot  be  re- 
covered, unless  there  are  surplus  assets  after 
paying  the  indebtedness  of  that  date;  that, 
when  the  corporate  assets  are  exhausted,  the 
remedy  against  the  corporation  is  exhaust- 
ed. Moreover,  in  all  these  cases  it  is  held 
that,  where  there  is  a  surplus  of  assets,  it 
shall  be  applied  to  the  payment  of  such  inter- 
est before  any  distribution  is  made  among 
shareholders.  When,  however,  the  corporate 
assets  are  exhausted,  and  the  corporation  by 
a  court  decree,  in  pursuance  of  the  statute, 
is  enjoined  from  transacting  any  further 
business,  the  corporation  has  become  civili' 
ter  mortuus.  It  has  then  no  legal  rights  nor 
liabilities,  except  to  formal  dissolution.  The 
liabilities  of  its  receivers  or  other  represent- 
atives are  fully  discharged  when  they  have 
administered  its  assets.  If  nothing  remains 
for  the  payment  of  subsequent  accrued  inter- 
est, creditors  have  no  remedy  against  the  cor- 
poration, its  assets,  or  receivers  for  such  in- 
terest. 

But,  though. the  corporation  and  its  receiv- 
ers may  thus  be  freed  from  actions  by  cred- 
itors to  recover  claims  for  interest  or  other 
claims,  it  does  not  follow  that  the  contracts, 
debts,  and  engagements  of  the  corporation 
have  been  fulfilled.  If  the  contract,  debt, 
or  engagement  is  such  that  interest  accrues 
for  delay  in  fulfilment,  it  is  not  fulfilled 
until  that  interest  also  is  paid«    Whoever  is 
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made  liable  by  contract  or  by  statute  for 
those  contracts,  debts,  and  engagements  is 
made  liable  for  the  interest  accrued  and 
accruing  on  them.  The  liability  of  the  share- 
holders for  them  and  for  the  interest  on 
them  is  not  discharged  when  the  corporation 
is  dissolved.  It  continues  until  they  are 
fulfilled,  interest  as  well  as  principal.  It 
was  imposed  to  insure  that  fulfilment  in 
case  the  corporation  should  become  defunct 
before  itself  fulfilled  them.  The  creditor 
then  acquired  the  same  right  against  the 
shareholders  to  recover  principal  and  inter- 
est (of  course,  not  in  excess  of  their  maxi- 
mum liability  fixed  by  the  statute)  that  he 
would  have  had  against  the  corporation,  had 
it  continued  solvent  and  possessed  of  its  as- 
sets. Richmond  v.  Irons,  121  U.  S.  27,  30  L. 
ed.  864,  7  Sup.  Ct.  Rep.  788.  The  cases  .of 
Crease  v.  Babcock,  10  Met.  526,  and  Grew  v. 
Breed,  10  Met.  569,  were  suits  by  bill  holders 
against  shareholders  in  banks  of  issue,  and 
were  decided  upon  the  ground  that  the  then 
Massachusetts  statute  did  not  provide  for 
interest  on  bank  bills. 

The  defendants  cite,  from  the  Maine  stat- 
ute relative  to  claims  against  insolvent 
banks,  the  last  clause  of  §  66  of  chapter  47 
of  the  Revised  Statutes  of  1883  (in  force 
when  the  proceedings  against  the  bank  in 
this  case  were  begun),  as  follows:  "All 
claims  allowed  shall  bear  interest  from  the 
time  that  they  are  filed,  provided  that  the 
assets  in  the  hands  of  the  receivers  are  more 
than  sufficient  to  pay  the  principal  of  all  the 
claims  allowed  and  outstanding  when  the 
final  dividend  is  declared."  The  original  of 
this  clause  is  found  in  Laws  1872,  chap.  86, 
p.  54,  §  3,  which  enacts  that  §  71  of  chapter 
47  of  the  Revised  Statutes  of  1871  "shall 
not  be  construed  to  require  the  payment  of 
interest  on  claims  against  the  bank  unless 
the  assets,''  etc.  The  argument  is  that  that 
.  statutory  limitation  upon  the  payment  of  in- 
terest is  to  be  read  into  every  contract  and 
obligation  of  the  bank,  and  hence  that  its 
shareholders  are  entitled  to  the  benefit  of 
that  limitation.  That  statute,  however,  was 
designed  for  banks  of  issue,  where  the  lia- 
bility of  the  shareholders  was  different  in 
many  respects  from  that  imposed  by  the 
statute  in  this  case,  and  was  enforceable 
only  by  the  receivers.  But  even  that  stat- 
ute does  not  declare  the  bank's  contracts  and 
obligations  to  be  fulfilled  by  the  failure  of  the 
bank  and  the  appointment  of  the  receivers. 
It  simply  limited  the  powers  of  the  receiv- 
ers of  such  banks,  and  thereby  limited  the 
liability  of  those  shareholders.  In  this  case 
the  creditors,  and  they  only,  have  the  right 
to  enforce  the  liability  imposed  by  its  char- 
ter upon  the  shareholders  of  this  corpora- 
tion. That  liability  is  for  all  the  contracts, 
etc.,  of  the  corporation.  There  is  no  excep- 
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tion  nor  condition,  except  that  it  shall  not 
exceed  the  par  value  of  their  shares. 

5.  The  defendants  claim,  however,  that  an 
action  cannot  be  maintained  for  interest 
alone,  and  hence  this  proceeding  cannot  be 
maintained  for  interest.  It  is  true  that  one 
action  cannot  be  maintained  for  the  princi- 
pal of  a  debt  and  a  separate  action  for  the 
interest.  It  is  also  true  that,  when  a  cred- 
itor has  accepted  payment  of  the  principal 
in  full  for  his  claim  or  debt,  he  cannot  after- 
ward maintain  an  action  for  the  interest. 
The  interest  is  incident  to  the  principal  debt, 
and  not  a  separate  debt,  unless  so  stipulated 
In  the  contract.  In  this  case,  however,  there 
has  been  no  action  to  recover  the  principal, 
and  there  has  been  no  acceptance,  nor  even 
offer  of  payment,  of  the  principal  in  full  for 
the  debt.  The  proceedings  against  the  cor- 
poration were  for  the  sequestration  and  divi- 
sion of  its  assets.  The  sums  received  by  the 
creditors  from  those  assets  were  received  as 
dividends,  not  as  payments.  They  were,  of 
course,  applicable  to  the  debts  as  they  were 
received ;  but  their  reception  and  application 
entailed  upon  the  creditors  no  forfeiture  of 
the  accruing  and  accumulating  interest. 

It  is  urged  that  to  hold  the  shareholders 
responsible  for  interest  accruing  during  the 
delays  of  administration  is  a  hardship  upon 
them.  It  would  be  an  equal  hardship  upon 
the  creditors  to  hold  that  they  must  lose  the 
interest  through  no  fault  of  theirs.  The  re- 
sponsibility for  the  failure  of  the  corpora- 
tion, for  the  necessity  for  the  sequestration 
and  administration  of  its  assets,  and  for  the 
delay  and  expense  entailed,  is  more  upon 
the  shareholders  than  upon  the  creditors.  It 
is  not,  however,  a  question  of  hardship,  but 
of  legal  right.  The  enforcement  of  even 
unquestioned  legal  rights  sometimes  inflicts 
great  hardship,  but  the  court  cannot  for  that 
reason  stay  its  hand. 

6.  Through  the  misconduct  of  the  first  re- 
ceiver appointed,  some  $6,500  of  the  assets  of 
the  corporation  were  irretrievably  lost. 
Who  must  bear  the  loss,  the  creditors  or  the 
shareholders  ?  We  think  the  loss  fell  upon  the 
shareholders,  and  that  there  is  must  remain. 
Though  the  assets  were  in  the  custody  of 
the  court  through  a  receiver  by  it  appointed 
and  controlled,  they  were  still  the  property 
of  the  corporation  and  its  shareholders  until 
administered.  The  loss  was  their  loss,  even 
if  from  causes  beyond  their  control.  The 
risk  of  that  loss  th'ey  assumed  when  they 
so  managed  the  affairs  of  the  corporation 
that  a  receivership  became  necessary. 

7.  A  demurrer  to  the  bill  was  filed,  but  the 
bill,  with  the  amendments  allowed  by  the 
single  justice,  read  in  the  light  of  the  fore- 
going, will  show  sufficient  grounds  for  its 
maintenance.    The  objections  to  the  bill  are 
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practically  disposed  of  by  the  propositions 
above  laid  down. 

Exceptions  to  tbe  report  of  the  master. 

The  bill  having  been  sustained,  the  case 
was  referred  to  a  master  to  ascertain  the 
amount  and  nature  of  the  claims  of  the  cred- 
itors within  the  statutory  liability  of  the 
shareholders;  also  the  names  of  the  share- 
holders, the  number  of  shares  owned  by  each, 
and  the  ratable  amount  of  the  liability  of 
each  share.  Upon  the  coming  in  of  the  re- 
port of  the  master,  various  exceptions  to  it 
were  filed,  which  were  all  overruled  by  the 
single  justice,  and  the  report  accepted.  Ex- 
ceptions were  taken  from  that  ruling. 

Some  of  the  exceptions  to  the  master's  re- 
port are  disposed  of  by  propositions  already 
laid  down  upon  the  questions  above  consid- 
ered. We  have,  therefore,  only  to  consider 
the  other  exceptions  not  thus  disposed  of. 

1.  Some  of  the  claims  were  against  the 
corporation  as  guarantor  of  certain  notes 
and  mortgages  sold  and  assigned  by  it  to 
purchasers.  The  guaranty  was  as  follows: 
'*For  value  received,  the  within-named 
American  Banking  &  Trust  Company  hereby 
guarantees  the  payment  of  the  within  note 
and  interest  coupons  thereto  attached,  when 
due  and  payable,  without  notice  of  any  neg- 
lect on  the  part  of  the  payors  thereof.  The 
mortgage  securing  their  payment  to  be  re- 
assigned in  due  form."  The  promisors  hav- 
ing failed  to  pay  at  maturity,  the  holders 
of  these  guaranteed  notes  and  mortgages 
presented  their  claims  therefore  to  the  com- 
missioners, which  claims  were  allowed.  It 
is  contended  by  the  defendants  that  for  want 
of  a  demand  made  upon  the  bank  for  pay- 
ment of  these  notes  and  mortgages  no  in- 
terest runs  against  it.  We  think  the  vote 
of  the  directors  to  stop  payment  and  the 
immediately  following  sequestration  of  its 
assets  deprived  the  bank  of  all  right  to  in- 
sist upon  a  demand.  The  evident  inability 
and  the  declared  resolution  not  to  pay,  if  de- 
manded, made  a  demand  useless,  and  there- 
fore unnecessary.  All  claims  due  upon  de- 
mand, including  those  under  the  guaranty 
in  question,  then  became  due  and  payable, 
and,  unless  otherwise  stipulated  in  the  con- 
tract of  guaranty,  interest  began  to  accrue 
against   the  guarantor. 

2.  It  is  also  contended  by  some  of  the  de- 
fendants that  the  holders  of  these  guaranteed 
notes  and  mortgages  should  first  have  pro- 
ceeded against  the  promisors.  But  there 
was  no  such  stipulation.  The  guaranty  was 
unconditional,  dispensing  even  with  notice 
of  the  default  of  the  promisor.  The  holder 
could  proceed  at  once  against  either.  Cooper 
V.  Page,  24  Me.  73,  41  Am.  Dec.  371. 

3.  After  the  appointment  of  the  receiver 
the  holders  of  these  guaranteed  notes  and 
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mortgages  proved  against  the  corporation 
their  claims  under  its  guaranties,  and  as- 
signed the  notes  and  mortgages  to  the  re- 
ceiver as  they  had  stipulated  to  do  to  the 
corporation.  The  receiver  collected  more  or 
less  of  them  from  the  makers.  Had  he  paid 
the  proceeds  over  to  the  respective  holders, 
they  would  have  been  paid  in  full  and  thus 
eliminated  from  the  case.  Instead  of  doing 
this,  the  receiver  turned  all  the  proceeds  in- 
to the  general  fund,  all  of  which  was  ad- 
ministered and  distributed  pro  rata  among  all 
the  creditors.  The  result  was  that  the  holders 
of  the  guaranteed  notes  and  mortgages  only 
received  a  partial  payment  pro  rata  with  the 
general  creditors.  Can  they  be  reckoned  in 
this  proceeding  as  creditors  for  the  balance 
remaining  unpaid  ?  This  question,  so  far  as 
appears,  is  academic,  rather  than  practical. 
If  the  proceeds  had  all  been  paid  to  the  hold- 
ers, the  dividends  to  the  other  creditors 
would  have  been  so  much  less,  and  the  bal- 
ance of  indebtedness  to  them  to  be  paid  by 
the  shareholders  so  much  more.  The  burden 
upon  the  shareholders  would  have  been  near- 
ly the  same  in  either  event.  We  do  not 
think,  however,  the  holders  of  the  guaran- 
teed notes  and  mortgages  are  to  be  excluded 
from  consideration  because  of  the  action  of 
the  receiver.  He  was  the  bank's  represent- 
ative, performing  its  duties  so  far  as  its 
assets  would  pern^it.  The  money  or  other 
property  received  upon  these  notes  and  mort- 
gages was  passed  to  the  general  fund,  as 
the  bank  would  have  done.  The  court  or* 
dered  them  paid  out  in  dividends  to  all  the 
creditors.  The  shareholders  made  no  objec- 
tion at  the  time,  and  it  is  too  late  now ;  the 
decree  having  been  made,  the  money  paid 
out,  and  those  proceedings  closed. 

4.  When  the  bank  or  corporation  voted  to 
stop  payment  and  its  assets  were  seques- 
tered, all  its  deposits  became  immediately 
due  and  payable,  without  formal  demand, 
except  such  as  were  on  some  specified  time, 
which  had  not  then  elapsed.  Whatever  in- 
terest the  bank  had  agreed  to  pay  upon 
these  deposits,  it  became  liable  for  the  legal 
rate  of  6  per  cent  from  and  after  its  de- 
fault, unless  otherwise  stipulated,  which  does 
not  appear  to  have  been  done  as  to  any  de- 
posit in  this  case.  Eaton  v.  Boissonnault, 
67  Me.  540,  24  Am.  Rep.  52.  It  has  been 
held  in  some  cases  that  a  demand  for  pay- 
ment of  bank-currency  bills  is  necessary, 
even  after  failure  of  the  bank,  if  the  bill 
holder  wishes  to  recover  interest.  We  do 
not  think  those  cases  applicable  to  deposits 
under  our  statute. 

5.  In  some  cases  the  persons  appearing  on 
the  stock  ledger  as  owners  of  shares  really 
only  hold  them  as  security  for  loans  made 
to  the  real  owners.  This  fact,  however,  did 
not  appear  upon  the  books  of  the  bank,  nor 
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upon  the  share  certificates.  So  far  as  there 
appeared,  the  persons  named  as  owners  were 
the  actual  owners.  As  to  the  corporation 
and  its  creditors,  they  were  the  owners,  and 
as  such  were  within  the  statutory  liability 
of  shareholders.  Crease  v.  Babcock,  10  Met. 
526. 

6.  Upon  the  stock  ledger  of  the  corpora- 
tion the  word  "trustee"  appeared  after  the 
name  of  one  shareholder.  That  shareholder 
contends  in  his  answer  and  argument  that 
he  invested  the  entire  trust  fund  in  those 
shares,  and  that,  as  there  is  nothing  left  of 
that  fund,  he  should  not  be  held  personally 
liable.  Even  if  such  facts  would  exempt 
him  from  the  liability,  no  evidence  of  them 
was  reported  to  the  law  court.  So  far  as 
appeared,  he  purchased  the  shares,  became 
the  legal  owner,  and  entitled  himself  to  the 
dividends  on  them,  as  well  as  to  represent 
them  in  corporation  meetings.  He  thereby 
assumed  the  statutory  liability  attached  to 
them.  The  addition  of  the  word  "trustee" 
was  only  descriptio  personcB,  Even  if  the 
statute  (Rev.  Stajb.  chap.  47,  §  84)  applies 
Id  a  case  like  this,  it  was  not  enacted  till 
1897,  after  the  liability  in  this  case  had  be- 
come fixed. 

7.  The  shareholders  purchased  their  shares 
at  different  times,  some  before  and  some 
after  particular  contracts,  debts,  and  en- 
gagements upon  which  the  corporation  de- 
faulted were  entered  into.  This  fact  does 
not  make  any  difference  in  their  liability 
under  the  statute  in  question,  whatever 
might  be  the  effect  under  other  statutes. 
No  distinction  is  made  by  the  statute,  and 
none  can  be  made  by  the  court.  Those  who 
were  shareholders  at  the  time  of  the  default 
have  the  entire  liability  cast  upon  them, — 
those  who  purchased  at  the  eleventh  hour, 
as  well  as  earlier  purchasers.  The  purchas- 
er of  shares  took  the  risk  of  the  financial 
condition  of  the  corporation,  good  or  bad, 
as  it  was  at  the  time  of  his  purchase,  as 
well  as  the  future  risks.  He  took  over  the 
liabilities  as  well  as  the  advantages  attach- 
ing to  the  shares.  Curtis  v.  Harlow,  12 
Met.  3 ;  Maine  Trust  &  Bkg.  Co.  v.  Southern 
Loan  &  T.  Co.  92  Me.  444,  452,  43  Atl.  24. 

Though  numerous  exceptions  were  taken 
by  different  defendants,  it  is  not  expedient 
to  recite  and  discuss  every  one  seriatim, 
since  all  the  questions  of  law  raised  by  any 
of  them  are  decided  in  the  foregoing  opin- 
ion. The  rulings  of  the  master  and  the  sin- 
gle justice  were  in  accord  with  what  we 
above  hold  to  be  the  law,  and  hence  the  ex- 
ceptions must  be  overruled,  and  the  degrees 
of  the  single  justice  be  affirmed,  and  with 
costs. 

So  ordered. 
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WOODARD  LEWIS. 
(—   Me.    — ,    70    Atl.    540.) 

Rfjcord  —  proof   of   deed. 

1.  The  record  of  a  deed  is  not  admissi- 
ble to  prove  its  existence,  on  behalf  of  the 
grantee  claiming  under  it. 

Deed  —  delivery  —  record  —  posses- 
sion. 

2.  The  existence  of  the  record  of  a  deed 
for  more  than  fifty  years,  together  with 
the  occupation  of  the  land  by  the  grantee 
for  a  time  subsequently  to  the  date  of  the 
record,  without  anything  to  show  that  he 
claimed  under  the  deed,  is  not  sufficient 
to  raise  a  presumption  of  the  existence  of 
a  duly  executed  and  delivered  original. 

(February  26,  1908.) 

Case  Note.  —  Admissibility  of  record, 
or  copy  of  record,  of  deed,  to  prove 
deed  under  which  party  offering  it 
claims, 

*  This  note  is  confined  to  the  question  of 
the  admissibility  in  evidence  of  the  record, 
or  a  copy  of  the  record,  of  a  deed  to  prove 
,the  existence,  due  execution,  and   delivery 

(but  not  the  contents)  of  a  deed  under 
which  a  party  to  an  action  claims;  and  in- 
cludes only  cases  where  the  record  or  copy 
thereof  purports  to  be  of  a  duly  executed 
deed  which  is  entitled  to  be  entered  of  rec- 
ord, and  does  not  idclude  the  question  of  ad- 
missibility of  the  record  of  a  defectively  ex- 
ecuted deed. 

In  absence  of  statutory  regulations. 

Official  copies  of  deeds  from  the  records 
thereof  are  prima  facie  evidence  of  every- 
thing necessary  to  the  validity  of  the  in- 
struments. Cole  V.  0»Neill,  3  Md.  Ch.  174; 
Warner  v.  Hardy,  6  Md.  625. 

And  this  is  true  although  the  original  deed 
vested  the  title  to  land  in  the  plaintiff  in 
ejectment.     Warner  v.  Hardy,  supra. 

In  Frazce  v.  Nelson,  179  Mass.  456,  88 
Am,  St.  Rep.  391,  61  N.  E.  40,  where  the 
party  to  an  action  apparently  claimed  title 
under  a  sheriff's  deed,  a  certified  copy  of  the 
record  thereof  was  held  to  be  suflScient  evi- 
dence of  its  execution. 

One  seeking  the  registration  of  a  land 
title  under  the  Massachusetts  torrens  regis- 
try act  may  use,  in  lieu  of  the  original  deed, 
a  certified  copy  of  an  ancient  official  record, 
which  will  be  good  evidence  of  the  execution 
of  the  deed  as  of  the  date  it  was  recorded. 
Phillips  V.  Watuppa  Reservoir  Co.  184  Mass. 
404,  68  N.  E.  848. 

I  It  was  said  in  Bentley  v.  McCall,  119  Ga. 
530,  46  S.  E.  645,  to  be  the  general  rule 
that  the  execution  and  genuineness  of  a 
lost  or  destroyed  deed  may  be  proven  by  a 
certified  copy  of  the  record. 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Frank- 
lin County  made  during  the  trial  of  an  ac- 
tion brought  to  recover  possession  of  cer- 
tain real  estate,  which  resulted  in  a  verdict 
in  plaintiff's  favor.    Sustained. 

Plaintiff  claimed  title  under  a  supposed 
deed  dated  October  27,  1855,  and  duly  re- 
corded in  the  Franklin  county  registry,  pur- 
porting to  convey  to  plaintiff's  mother  a 
life  estate  in, the  premises  with  remainder 
to  plaintiff  and  others.  The  life  tenant 
having  died,  this  action  was  brought. 

Rev.  Stat.  chap.  84,  §  125,  is  as  follows: 
"In  all  actions  touching  the  realty,  or  in 
which  the  title  to  real  estate  is  material  to 


the  issue,  and  where  original  deeds  would 
be  admissible,  attested  copies  of  such  deeds 
from  the  registry  may  be  used  in  evidence, 
without  proof  of  their  execution,  when  the 
party  offering  such  copy  is  not  a  grantee 
in  the  deed,  nor  claims  as  heir,  nor 
justifies  as  servant  of  the  grantee  or 
his  heirs."  Plaintiff,  being  unable  to 
prove  the  existence  of  the  deed,  produced 
an  attested  copy  of  the  record  from  the 
registry,  which,  after  objection,  was  admit- 
ted in  evidence. 

Further  facts  appear  in  the  opinion. 
Mr.   Frank   W.   Butler,  tor  defendant: 
The  office-copy  of  the  deed  was  not  ad- 
missible. 


But  the  effect  of  such  copy  as  evidence  is 
destroyed  when  the  opposite  party  files  an 
affidavit  alleging  that  the  original  deed  un- 
der which  the  person  producing  the  copy 
cUims,  was  a  forgery;  and  this  is  true,  not- 
withstanding that  it  appears  from  the  certi- 
fied copy  that  the  original  deed  has  been  of 
record  for  more  than  thirty  years.    Ibid. 

An  enrolment  of  a  deed  of  bargain  and 
sale  under  which  the  defendant  in  ejectment 
claims  is  as  competent  evidence  of  his  title 
as  the  original  itself  would  have  been, 
where,  by  law,  such  a  deed  is  required  to  bfe 
enrolled.  Burn  v.  Soper,  6  Harr.  &  J.  276, 
To  the  same  effect,  see  Dick  v.  Balch,  8 
Pet.  30,  8  I*  ed.  856. 

So,  in  a  proceeding  by  a  slave  to  obtain 
his  freedom,  an  office  copy  of  a  deed  of  m&n- 
umission  was  admitted  by  the  trial  court 
without  the  production  of  the  original, 
which  was  acknowledged  and  recorded  ac- 
cording to  law.  Thomas  v.  Magruder,  4 
Cranch,  C.  C.  446,  Fed.  Cas.  No.  13,904. 

As  it  is  to  be  .presumed  that  a  grantee 
has  possession  of  the  deed  under  which  he 
claims,  at  an  early  day  it  was  declared  in 
Maine,  by  rule  of  court,  that  office  copies 
from  the  registry  of  deeds,  when  pertaining 
to  an  issue  pending  in  any  court,  might  be 
read  in  evidence  without  proof  of  the  ex- 
ecution where  the  party  offering  the  copy 
was  not  a  party  to  the  deed,  or  did  not 
claim  thereunder  as  heir,  nor  justify  as 
servant  of  the  grantee  or  his  heirs.  Knox 
V.  Silloway,  10  Me.  216;  Woodman  v. 
Colbroth,  7  Me.  181. 

So,  an  heir  claiming  under  his  ancestor's 
deed  cannot  prove  the  genuineness  of  such 
deed  by  the  production  of  an  office  copy,  al- 
though the  persons  purporting  by  the  copy 
to  have  been  the  parties  to  the  deed,  as  well 
as  the  subscribing  witnesses  and  the  regis- 
trar, are  dead.  White  v.  Dwinel,  33  Sle. 
320. 

But  an  office  copy  of  a  deed  to  the  de- 
mandant in  a  writ  of  entry  is  admissible  in 
evidence  where  it  is  shown  by  the  official 
registrar  that  when  the  deed  was  recorded 
he  must  have  had  the  orififinal  before  h<m. 
and  that  the  subscribing  witness  thereto  had 
removed  from  the  state;  and  other  witness- 
es were  produced,  who  had  examined  the 
deed  shortly  after  its  date,  and  were  famil- 
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iar  with  the  grantor's  handwriting,  who  had 
no  doubt  as  to  the  genuineness  of  his  signa- 
ture; and  demandant  made  affidavit  that 
diligent  search  had  failed  to  discover  the 
original,  which  he  believed  to  have  'been 
lost,  as  he  had  never  seen  it  since  it  was 
left  with  the  registrar  for  recordation. 
Hewes   v.   Wiswell,   8   Me.   94.- 

This  rule  does  not  apply  to  trustees 
under  a  will  so  as  to  prevent  them,  in  an 
action  of  trespass  quare  clausum  fregit, 
from  giving  in  evidence  an  office  copy  of  the 
deed  to  their  testator  to  prove  their  title, 
as  they  do  not  fall  within  the  class  barred 
by  such  rule.  Baring  v.  Harmon,  13  Me. 
361. 

The  rule  recognized  in  New  Hampshire  is 
that  a  certified  copy  of  the  record  of  a  deed 
\b  not  admissible,  where  the  party  to  an  ac- 
tion claims  under  it,  without  first  estab- 
lishing the  proof  of  its  execution  and  de- 
livery.    Forsaith  v.  Clark,  21  N.  H.  421. 

So,  one  claiming  under  a  deed  cannot  use 
a  certified  copy  of  the  record  thereof  as 
proof  of  its  existence,  execution,  and  deliv- 
ery, merely  by  proving  that  search  for  the 
original  has  been  unavailing,  as  it  is  neces- 
sary that  the  original  be  proven  by  the  sub- 
scribing witness,  if  to  be  found,  or  by  the 
grantor  or  grantee,  and,  if  the  latter  can- 
not be  found,  by  the  officer  who  recorded  it. 
or  any  person  who  has  seen  the  original  and 
can  testify  as  to  the  handwriting  of  the 
witness  and  grantor.  Wells  v.  Jackson, 
Iron  Mfg.  Co.  48  N.  H.  491.  The  court 
said  it  did  not  mean  to  decide  that  a  show- 
ing such  as  made  would  not  warrant  the  ad- 
mission of  the  certified  copy  if  it  appeared 
that  no  other  evidence  existed  and  was  in 
reach  of  the  party  by  making  a  reasonable 
search  and  inquiry  therefor. 

But  one  claiming  as  devisee,  after  prov- 
ing his  title  as  such,  may  give  in  evidence 
an  office  copy  of  his  testator's  deed,  without 
accounting  for  the  absence  of  the  original, 
which  will  be  regarded  as  prima  facie  evi- 
dence of  the  execution  and  acknowledgment 
of  the  original.  Fellows  v.  Fellows,  37  N. 
H.  75. 

So,  one  claiming  title  to  land  as  devisee 
or  heir  may  give  in  evidence  a  copy  of  the 
record  of  his  testator's  or  ancestor's  deed 
upon   showing  the  loss  of  the  original  or 
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El  well  V.  Cunningham,  74  Me.  127;  Wood- 
man V.  Coolbroth,  7  Me.  181;  Bird  v.  Bird, 
40  Me.  392;  White  v.  Dwinel,  33  Me.  320; 
Webber  v.  Stratton,  89  Me.  379,  36  Atl.  614; 
Egan  V.  Horrigan,  96  Me.  46,  51  Ail.  246. 

Mr.   Joseph  C.   Holman,   for  plaintiff: 

Possession  of  premises,  accompanied  with 
the  record  of  the  deed  made  fifty-two  years 
ago,  makes  the  copy  admissible. 

3  Wigmore,  Ev.  §  2143;  Donelson  v.  Tay- 
lor, 8  Piclc.  390;  Page  v.  Page,  15  Pick.  368. 

Emery,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  a  real  action.  The  plaintiff 
claimed,  and  sought  to  prove,  title  only  un- 
der a  deed  of  conveyance,  which  she  claimed 
was  executed  and  delivered  to  her  mother 


in  1855,  and  conveying  a  life  estate  to  her 
mother,  with  remainder  to  herself.  The 
mother  was  deceased. 

The  essential  proposition  of  fact  to  be 
proved  by  the  plaintiff  was  that  such  a  deed 
had  been,  in  fact,  executed  and  delivered. 
She  was  not  able  to  produce  any  witness 
that  ever  saw  such  a  deed,  or  ever  heard 
such  an  one  read.  She  did,  however,  pro- 
duce an  office  copy  of  what  purported  to  be 
the  record  of  such  a  deed  in  the  proper 
registry  of  deeds,  and  offered  it  as  admis- 
sible evidence  that  an  original  deed  corre- 
sponding to  the  record  had  been  executed 
and  delivered  prior  to  the  date  of  the 
record. 

We  are  constrained  to  hold  that,  by  the 
settled  law  of  this  state,  neither  the  copy 


his  inability  to  produce  it,  as  such  copy 
furnishes  evidence  of  the  execution  and  ex- 
istence of  the  original  as  a  genuine  instru- 
ment. Kelsey  v.  Hanmer,  18  Conn.  311; 
Hathaway  v.  Spooner,  9  Pick.  23;  Ward  v. 
Fuller,  16  Pick.   185. 

And  such  copy  is  prima  facie  evidence  of 
the  authenticity  of  the  original  deed.  Ward 
V.  Fuller,  supra. 

But  it  was  held  in  Cunningham  v.  Tracy, 
1  Conn.  252,  that  heirs  claiming  under  their 
ancestor's  deed  must  produce  the  original 
and  prove  its  execution,  which  cannot  be 
done  by  a  certified  copy  of  the  record  there- 
of without  accounting  for  the  absence  of  the 
original,  as  the  heirs  are  presumed  to  have 
possession  of  their  ancestor's  deed.  The 
court  said  that,  where  this  presumption  did 
not  apply,  upon  accounting  for  the  absence 
of  the  original  deed  the  production  of  a  cer- 
tified copy  dispensed  with  proof  of  the  ex- 
ecution of  the  original. 

It  was  said  in  Bowser  v.  Warren,  4  Blackf. 
527,  that  one  who  relies  upon  a  deed  which, 
from  its  character,  is  presumed  to  be  in  his 
possession,  cannot  resort  to  a  certified  copy 
to  prove  it,  as  the  original,  if  not  lost  or 
destroyed,  must  be  produced  and  its  execu- 
tion proven. 

In  an  action  by  church  trustees  to  recover 
a  penalty  for  cutting  trees  upon  church 
property,  a  certified  transcript  of  the  deed 
conveying  the  property  to  the  trustees  is 
admissible  in  evidence  where  the  original 
deed  is  more  than  twenty  years  old  and  is 
of  record  in  the  proper  office  as  of  the  day 
of  its  date,  as,  from  the  lapse  of  time,  it 
will  be  presumed  that  the  original  deed  was 
lawfully  proved  or  acknowledged,  and  prop- 
erly certified,  and  that  the  subscribing  wit- 
nesses are  dead.  Allison  v.  Little,  85  Ala. 
512.  5  So.  221. 

And,  where  the  original  trustees  named  in 
such  deed  are  dead,  there  is  no  presumption 
that  their  successors  have  possession  of  the 
original ;  and  therefore  they  need  not  ac- 
count for  its  nonproduction.    Ibid. 

A  certified  copy  of  the  record  of  a  deed 
under  which  a  party  to  an  action  claims  is 
.admissible  in  evidence,  without  proof  of  the 
oxecution  of  the  original,  where  the  absence 
of  the  latter  is  satisfactorily  accounted  for. 
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Stone  V.  Fitts,  38  S.  C.  393,  17  S.  E.  13G. 
To  same  effect,  see  Smith  v.  Wilson,  18  N. 
C.  (1  Dev.  &  B.  L.)  40;  Park  v.  Cochran, 
2  N.  C.  (1  Hayw.)  410;  Anderson  v.  Walk- 
er, Mart.  &  Y.  200. 

So,  an  assignee  for  creditors  cannot  prove 
the  title  of  the  assignor  to  real  estate  by  a 
copy  of  the  record  of  the  latter's  deed,  with- 
out showing  the  loss  or  destruction  of  the 
original,  or  that  it  is  out  of  his  power  to 
produce  it,  as  the  assignee  stands  in  his 
grantor's  shoes,  and,  to  make  title  in  him- 
self, must  produce  the  original  deed.  Tal- 
cott  V.  Goodwin,  3  Day,  264. 

Where  a  lost  deed,  under  which  a  party 
in  ejectment  claims,  conveying  lands  in  two 
counties,  is  of  record  in  one  county  only, 
a  copy  from  the  record  thereof  is  not  ad- 
missible in  evidence  in  the  other  county 
without  proof  of  the  execution  of  the  origi- 
nal. Kennedy  v.  Harden,  92  Ga.  230,  18  S. 
E.  542,  S.  C.  on  subsequent  appeal  94  Ga. 
651,  20  S.  E.  105.  Contra,  see  McKeen  v. 
Delancy,  infra. 

When  regulated  by  statute. 

Chief  Justice  Marshall  held  in  M'Keen 
V.  Delancy,  5  Cranch,  22,  3  L.  ed.  25,  that, 
in  an  action  of  ejectment,  a  certified  copy 
of  the  record  of  the  deed  of  the  defendant's 
lessor  is  competent  evidence  as  proof  of  the 
execution  thereof,  even  though  it  conveys 
lands  in  two  counties  and  is  recorded  in  the 
county  other  than  that  in  which  it  is  of- 
fered, where  the  statute  provides  that  copies 
of  records  of  deeds  shall  be  allowed  in  all 
courts  where  produced,  and  they  are  de- 
clared to  be  as  good  evidence,  and  as  valid 
and  effectual  in  law,  as  the  original  deeds. 

ITnder  a  statute  providing  that  a  certified 
copy  of  the  record  of  a  deed  is  sufficient  evi- 
dence of  the  execution  of  the  original,  a  copy 
of  a  deed  to  an  ancestor  of  a  defendant  in 
ejectment,  under  which  he  claims,  is  prima 
facie  evidence  of  its  execution,  notwithstand- 
ing it  is  disputed.  Love  v.  Harbin,  87  N.  C. 
252. 

The  record  of  a  deed  under  which  a  party 
to  an  action  claims  is  competent  to  show 
the  execution,  if  not  delivery,  thereof,  under 
a  statute  providing  that  a  copy  or  record 
may  be  received  in  evidence,  as  the  delivery 
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of  the  record,  nor  the  record  itself,  is  admis- 
sible evidence  to  prove  the  existence  of  an 
original;  the  plaintiff  being  a  grantee  in  the 
supposed  deed.  The  statute  (Rev.  Stat. 
chap.  84,  §  125)  authorizing  the  use  of 
records,  and  copies  of  records,  of  deeds  as 
evidence  of  the  existence,  execution,  and  de- 
livery of  originals  only  applies  to  deeds 
prior  to  that  in  whiph  the  party  is  the 
grantee  or  heir  of  a  grantee.  It  does  not 
include  the  deed  produced  by  the  plaintiff. 
Elwell  V.  Cunningham,  74  Me.  127;  Webber 
T.  Stratton,  89  Me.  379,  36  Atl.  614. 

The  plaintiff  urges  that  the  age  of  the 
record,  an  age  of  more  than  half  a  century, 
together  with  the  fact  that  her  mother  oc- 
cupied the  land  for  a  time  after  the  date 


of  the  record,  creates  a  presumption  that 
there  was,  in  fact,  an  original  of  the  record 
duly  executed  and  delivered.  It  is  true  that, 
when  a  document,  apparently  an  original 
deed,  and  shown  to  be  thirty  years  old  or 
more,  is  produced,  it  may  be  received  in 
evidence  without  other  proof  of  execution. 
But  this  presumption  of  due  execution  ap- 
plies only  to  originals,  not  to  copies.  Fur- 
ther, the  mere  fact  that  the  mother  occupied 
the  land,  there  being  no  evidence  that  her 
occupation  was  under  any  claim  of  title, 
creates  no  legal  presumption  that  her  oc- 
cupation was  under  any  particular  deed.  If 
neither  the  copy,  nor  the  occupation,  creates 
any  presumption,  both  together  cannot. 
Zero  plus  zero  is  still  zero.     In  Elwell  v. 


of  a  deed  may  be  inferred  from  its  execu- 
tion and  acknowledgment.  Series  v.  Series, 
35  Or.  289,  59  Pac.  634. 

So,  such  a  copy  is  admissible  as  proof  of 
the  genuineness  of  the  grantor^s  signature, 
under  a  statute  providing  that  such  copy 
shall  be  received  to  all  intents  and  purposes 
as  the  original,  and  which  shall  be  prima 
facie  evidence  of  the  deed,  and  the  genuine- 
ness thereof.  Chrast  v.  O'Connor,  41  Wash. 
360,  83  Pac.  238. 

One  resting  his  title  upon  a  deed  may  use 
an  exemplified  copy  thereof,  as  showing  the 
execution  and  acknowledgment  of  the  orig- 
inal, even  when  such  facts  are  in  dispute, 
where,  by  statute,  such  copv  may  be  read  in 
evidence  as  presumptive  evidence  of  the  fact 
of  the  conveyance  of  the  title.  Sudlow  v. 
Warshing,  108  N.  Y.  620,  15  N.  E.  532. 

A  certified  copy  of  the  record  of  a  deed 
under  which  a  party  to  an  action  claims  is 
admissible  in  evidence  under  a  statutory 
provision  that  such  copy  shall  be  received  as 
prima  facie  evidence  of  the  existence  of  the 
original.    Burnet  v.  Brush,  6  Ohio,  32. 

So,  after  notice  to  the  plaintiff  to  produce 
his  ancestor's  deed,  the  opposite  party  may 
give  in  evidence  a  certified  copy  of  the  rec- 
ord thereof  as  proof  of  the  execution  of  the 
original,  as,  under  the  Ohio  statute,  such 
copy  is  prima  facie  evidence,  subject  to  be 
rebutted  only  as  to  the  fact  of  the  delivery 
of  the  original.  Buckley  v.  Carlton,  6  Mc- 
Lean, 125,  Fed.  Cas.  No.  2,093. 

So,  a  certified  copy  of  the  record  of  a 
commissioner's  deed  is  admissible  in  evi- 
dence, without  proof  of  the  judgment  au- 
thorizing it,  where  the  copy  shows  that  the 
original  was  examined  and  approved  by  the 
court,  under  a  statute  providing  that  certi- 
fied copies  of  instruments  regularly  recorded 
shall  be  prima  facie  evidence  in  all  courts 
and  tribunals.  Helton  v.  Belcher,  114  Ky. 
172,  70  S.  W.  295. 

In  Michigan,  by  statute,  a  transcript  of 
the  record  of  a  deed  is  sufficient  proof  of 
its  execution  and  delivery.  See  Webb  v. 
Holt,  113  Mich.  338,  71  N.  W.  637;  Mee  v. 
Benedict,  98  Mich.  260,  22  L.R.A.  641,  39 
Am.  St.  Rep.  543,  57  N.  W.  175. 

A  certified  copy  of  the  record  of  a  deed 
under  which  one  claims  is  not  admissible  in 
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evidence  without  accounting  for  the  ab- 
sence of  the  original,  under  a  statute  provid- 
ing that  such  copy  shall  be  deemed  good  evi- 
dence of  a  title  at  law  where  the  original 
has  been  lost  by  accident,  until  better  evi- 
dence appears.  Purvis  v.  Robinson,  1  Bay, 
496. 

One  claiming  under  a  sheriff's  deed  may 
introduce  in  evidence  a  certified  copy  of  the 
record  thereof  without  accounting  for  the 
absence  of  the  original,  where,  by  statute, 
such  copy  is  made  primary  evidence  without 
further  proof  of  execution.  Hammond 
V.  Johnston,  93  Mo.  198,  6  S.  W.  83;  Ham- 
mond V.  Gordon,  93  Mo.  223,  6  S.  W.  93. 

So,  a  record  of  a  deed  to  a  party  to*  an 
action  is  admissible  in  evidence  under  a 
statute  declaring  it  to  be  full  and  sufficient 
evidence  of  such  deed,  even  though  he  is  en- 
titled to  the  possession  of  the  original,  and 
does  not  account  for  its  absence.  Ratliff 
V.  Ratliff,  131  N.  C.  425,  63  L.R.A.  963,  42 
S.  E.  887. 

But  the  effect  thereof  is  destroyed  where 
the  opposite  party  files  an  affidavit  alleging 
that  the  original  deed  is  a  forgery.    Ibid. 

In  Maine,  as  shown  in  McClerby  v. 
Lewis  by  statute,  in  order  to  lay  a  founda- 
tion for  the  introduction  of  an  office  copy 
of  a  deed  under  which  an  heir  of  the  grantee 
claims,  the  execution  and  genuineness  of 
the  lost  deed  must  be  shown,  as  w^ll  as  the 
fact  that  all  means  of  producing  the  origi- 
nal have  been  exhausted.  Elwell  v.  Cun- 
ningham, 74  Me.  129 ;  Egan  v.  Horrigan,  90 
Me.  46,  51  Atl.  246. 

Nor  is  such  a  copy  admissible  as  second- 
ary evidence  without  proof  that  all  appar- 
ent means  of  producing  the  original  have 
been  exhausted.     Egan  v.  Horrigan,  supra. 

By  a  provision  of  the  Florida  Constitu- 
tion, a  certified  copy  of  the  record  of  a  deed, 
recorded  according  to  law,  is  prima  facie 
evidence  of  its  due  execution  with  like  ef- 
fect as  the  original  duly  proved,  if  it  is 
made  to  appear  that  the  original  is  not 
within  the  custody  or  control  of  the  partv 
relying  upon  the  copy  (Bell  v.  Kendrick,  25 
Fla.  778,  6  So.  868)  ;  although  a  prior  stat- 
ute permitted  a  copy  to  be  received  in  evi- 
dence in  the  same  manner  and  with  like 
force  and  effect  as  the  original  only  upon 
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Cunningham,  supra,  the  record  was  nearly 
seventy-five  years  old,  yet  the  court  held  it 
was  not  evidence  of  the  execution  and  de- 
livery of  an  original. 

The  plaintiff's  counsel  cites  several  cases, 
to  the  effect  that  an  office  copy  of  a  deed 
is  admissible  in  evidence  upon  proof  that  the 
original  is  destroyed  or  lost,  or  is  in  the 
possession  of  the  opposite  party,  who  will 
not  produce  it.  In  those  cases  there  was 
evidence  aliunde  that  an  original  had  been 
executed  and  delivered.     In  this  case  there 


is  no  such  evidence.  This  circumstanoe 
shows  the  inapplicability  of  the  cases  cited. 

As  the  law  is  to-day  in  this  state,  gran- 
tees in  deeds,  and  their  heirs,  cannot  de> 
pend  upon  the  record  of  deeds  direct  to 
them.  If  unable  to  produce  the  original 
deed,  they  must  produce  evidence  aliunde  the 
record  that  there  was  in  fact  such  a  deed  ex- 
ecuted and  delivered.  The  pro  forma  ruling 
admitting  the  copy  in  this  case  must  be  re- 
versed. 

Exceptions  sustained. 


proof  of  the  execution  and  acknowledgment 
thereof  (Skinner  v.  Pinney,  19  Fla.  42,  45 
Am.  Rep.  1). 

A  certified  copy  of  the  registry  of  a  deed 
to  a  party  to  an  action  will  be  competent 
evidence  of  the  execution  and  delivery  of 
the  original,  under  a  statute  providing  that 
-such  a  copy  mav  be  read  in  evidence  with 
like  effect  as  the  original,  upon  showing 
that  the  latter  is  not  in  the  possession,  or 
under  the  control,  of  the  party  producing 
or  claiming  under  it.  American  Mortg.  Co. 
V.  Mouse  River  Live  Stock  Co.  10  N.  D. 
290,  86  N.  W.  966. 

And  a  certified  copy  of  the  record  of  a 
deed  under  which  a  party  claims  is  com- 
petent evidence  under  a  statute  providing 
that  such  copies  shall  be  prima  facie  evi- 
dence in  all  cases  on  accounting  for  the 
absence  of  the  original.  McKinstry  v. 
Clark,  4  Mont.  370,  1  Pac.  769;  Garfield  M. 
&  M.  Co.  v.  Hammer,  6  Mont.  63,  8  Pac. 
153.*  However  this  rule  was  modified  in 
Manhattan  Malting  Co.  v.  Sweteland,  14 
Mont.  269,  36  Pac.  84,  to  the  extent  of 
requiring  that  there  shall  be  preliminary 
proof  that  the  original  is  lost  or  not  in  the 
possession  or  control  of  the  person  desiring 
to  use  the  same. 

In  an  action  to  recover  possession  of 
lands,  the  record  of  a  deed  to  the  plaintiff 
is,  by  statute,  admissible,  where  it  is  proved 
that  the  original  is  not  in  his  possession  or 
under  his  control.  Grant  v.  Oliver,  91  Cal. 
158,  27  Pac.  590,  861. 

Upon  showing  the  identity  of  the  grantor 
in  a  deed,  without  calling  the  subscribing 
witnesses  thereto,  one  claiming  under  the 
deed  may  give  in  evidence  a  certified  copy, 
of  •  the  record  thereof,  upon  showing  that 
the  original  is  not  in  his  possession  and  can- 
not be  found  by  diligent  search,  and  he  be- 
lieves it  to  have  been  destroyed,  under  a 
statute  providing  that,  under  such  circum- 
stances, the  copy  shall  be  received  in  evidence 
upon  like  proof  as  is  required  in  case  of  the 
original,  and  which  shall  have  the  same  ef- 
fect as  the  production  of  the  original.  Moss 
V.  Anderson,  7  Mo.  337. 

The  Texas  statute  permits  the  use  in  evi- 
dence of  a  certified  copy  of  the  record  of  a 
deed  as  proof  of  the  execution,  where  a 
copy  thereof  is  filed  three  days  before  trial, 
and  is  accompanied  by  an  affidavit  show- 
ing that  the  original  is  lost  or  cannot  be 
produced,  together  with  notice  to  the  op- 
posite party  of  the  intention  to  use  such 
copy  in  evidence. 
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So,  under  such  statute,  a  certified  copy 
of  the  record  of  the  deed  of  a  party's  an- 
cestor is  admissible,  even  where  the*  party 
claims  thereunder,  without  proof  of  the 
execution  of  the  deed,  upon  showing  the 
loss  thereof.  Logan  v.  Logan,  31  Tex.  Civ. 
App.  296,  72  S.  W.  416. 

So,  a  certified  copy  of  the  record  of  a 
deed  upon  which  a  party's  title  depends  is 
sufficient  proof  of  the  original  without  ac- 
counting for  the  absence  thereof,  or  giving 
such  notice,  where  the  opposite  party  fails 
to  object  to  its  admission  in  evidence  for 
that  reason.  Moody  v.  Ogden,  31  Tex.  Civ. 
App.  395,  72  S.  W.  263. 

So,  upon  proof  of  the  loss  of  his  ancestor's 
deed,  under  which  one  claims,  a  certified 
copy  of  the  record  thereof,  which  is  over 
thirty  years  of  age,  is  admissible.  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Stealey,  66  Tex. 
468,  1  S.  VV.  186.  The  court  said  that  the 
original  was  attested  by  two  witnesses  and 
proved  before  a  notary,  and  "this  authenti- 
cation and  the  registry  of  the  instrument 
in  1853  are  almost  conclusive  evidence  of 
the  antiquity  of  the  paper;  and  the  same 
circumstances  have  a  bearing  upon  the 
issue  as  to  its  genuineness." 

But,  where  the  plaintiff  in  an  action  to 
try  title  to  land  gives  notice,  under  such 
statute,  that  he  will  offer  in  evidence  a 
certified  copy  of  the  deed  under  which  he 
claims,  in  which  the  defendant  app-^ars  to 
be  the  grantor,  and  the  latter  files  an  affi- 
davit that  his  signature  thereto  is  a  forgery, 
the  plaintiff  must  prove  the  due  execution 
of  the  deed  by  the  defendant  according  to 
the  rules  of  the  common  law.  Thompson 
V.  Johnson,  24  Tex.  Civ.  App.  246,  68  S. 
W.  1030. 

Where  a  certified  copy  of  the  record  of  a 
deed  to  a  party  to  an  action  is  not  solely 
relied  upon  as  evidence  of  the  execution  of 
the  original,  which  cannot  be  produced,  it 
is  admissible  as  a  fact  or  circumstance  tend- 
ing to  show  that  such  a  deed  has  been  exe- 
cuted. Burleson  v.  Collins  (Tex.  Civ.  App.) 
29  S.  VV.  688. 

A  certified  copy  of  a  deed  under  which 
one  claims  is  not  admissible  upon  a  show- 
ing that  the  original  is  in  his  possession, 
and  that  he  is  absent  from  the  state,  and 
has  the  deed  with  him,  although,  by  stat- 
ute, such  copy  is  competent  evidence  when 
it  appears  that  the  original  is  lost,  or  does 
not  belong  to  such  party,  or  is  not  within 
his  control.  West  v.  Cameron,  39  Kan.  736. 
18  Pac.  894. 
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MICHIGAN   SUPREME   COURT. 

PEOPLE    OF    THE    STATE    OF    MICHI- 
GAN 

V. 

MELVIK  C.   RANNEY,   Plff.    in   Err. 

(153  Mich.  293,  116  N.  W.  999.) 

Confession  —  corroboration  —  false  pre- 


1.  The  confession  of  one  charged  with 
obtaining  money  by  false  pretenses  by 
means  of  a  worthless  check,  that  the  check 
was,  and  was  known  by  him  to  be,  worth- 
less, upon  which  a  conviction  cannot  be 
had  without  corroboration,  is  sufficiently 
corroborated  by  evidence  that  the  check 
was  forwarded  through  the  regular  clian- 
nels  for  collection,  and  was  returned  un- 
paid. 

E}vidence   ^    corroboration    —    confes- 
sion. 

Evidence  corroborating  facts  stated  in 
a  confession,  which  is  necessary  to  up- 
hold a  conviction  on  the  confession,  is  that 


which   not  merely   tends   to   produce  confi- 
dence  in   the   truth   of  the   confession,   but 
which    refers    to    facts    which    concern    the 
corpus  delicti. 
Appeal  —  argument  to  Jury  —  inaceU" 

rate  statements. 

3.  A  conviction  for  obtaining  money  by 
false  pretenses  will  not  be  reversed  be- 
cause the  prosecuting  attorney,  in  his  ar- 
gument to  the  jury,  stated  that  the  de- 
fendant was  committing  adultery  every 
day,  where  he  was  living  with  a  woman 
not  his  wife,  and  the  gist  of  the  argu- 
ment was  not  that  his  relations  were  such 
as  the  word  used  defines,  but  that  they 
were  immoral  and  affected  the  credibility 
of  the  accused. 

(June  27,    1908.) 

ERROR  to  the  Superior  Court  of  Grand 
Rapids  to  review  a  judgment  convict- 
ing defendant  of  obtaining  money  by  false 
pretenses.     Affirmed. 

The  facts  are  stated  in  the  opinion. 


Ciise    Note, '^  Corpus    delicti    in    faltiC 
pretenses. 

As  to  what  constitutes  the  corpus  delic- 
ti, and  how  it  may  be  proven,  are  ques- 
tions which  have  been  the  subject  of  much 
discussion,  even  as  connected  with  homi- 
cide, arson,  and  larceny,  crimes  which  are 
generally  cited  as  clearly  showing  that 
the  corpus  delicti  is  separate  and  distinct 
from  the  question  as  to  who  committed  the 
oflTense.  Where,  however,  the  crime  is  of 
such  a  nature  that  the  body  of  the  ofi'ense 
is  intimately  connected  with  the  question 
as  to  whether  or  not  the  accused  was  guil- 
ty, as  in  forgery  and  false  pretenses,  the 
difficulties  are  multiplied  manifold,  and 
it  is  probably  due  to  this  reason  that,  so 
far  as  a  diligent  search  discloses  at  least, 
very  few  courts  have  attempted  in  un- 
equivocal terms  to  define  just  what  is 
meant  by  the  phrase  corpus  delicti,  or  how 
far  it  must  be  proved  in  order  to  render 
admissible  a  confession,  as  connected  with 
the  prosecution  of  one  accused  of  false 
pretenses;  the  majority  of  cases  found  be- 
ing simply  content  with  holding  that  in 
the  particular  case  the  corpus  &licti  was 
either  corroborated,  or,  because  of  the  lack 
of  some  element,  not  corroborated,  thus 
rendering  the  confession  of  the  accused  ad- 
missible or  not  admissible,  whatever  the 
case  may  be. 

In  Johnson  v.  State,  142  Ala.  1,  37  So. 
937,  it  was  held  that,  in  a  prosecution 
for  obtaining  money  under  false  pretenses, 
proof  of  the  falsity  of  the  representations 
is  necessary  to  the  establishing  of  the 
corpus  delicti;  and,  in  the  absence  of  in- 
dependent evide;)ce  of  such  falsity,  the  de- 
fendant's confession  is  inadmissible. 

In  People  v.  Simonsen,  107  Cal.  346, 
40  Pac.  440,  it  was  held  that,  where  one 
is  accused  of  obtaining  property  imder 
false  pretenses,  the  falsity  of  the  reprc- 
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sentations  made  as  to  the  ownership  of 
land  is  a  material  and  essential  element 
and  portion  of  the  corpus  delicti,  and  his 
admissions  alone  cannot  be  relied  upon  to 
establish  as  sufficient  a  fact  which  is  a 
necessary  ingredient  to  form  the  body  of 
the  crime;  and  therefore  where,  lay- 
ing aside  the  evidence  of  the  defendant's 
admissions,  there  is  nothing  whatever  in 
the  record  even  pointing  toward  the  com- 
mission of  the  crime,  thus  furnishing  a 
sure  and  conclusive  test  that  the  falsity 
of  the  representations  is  a  necessary  ele- 
ment of  the  corpus  delicti,  the  evidence  is 
insufficient   to   support   a   conviction. 

A  similar  case,  but  seemingly  carrying 
the  doctrine  of  proof  of  the  corpus  delicti 
a  little  farther,  is  People  v.  Ward,  145 
Cal.  736,  79  Pac.  448,  where  the  court 
said:  "The  charge  was  obtaining  money 
by  false  pretenses.  The  elements  of  this 
crime  necessary  to  the  establishment  of  the 
corpus  delicti  are  false  statements  adapt- 
ed to  the  fraudulent  purpose,  and  money 
parted  with  upon  the  faith  of  such  state- 
ments. As  in  other  cases,  the  corpus  de- 
licti must  be  proved  by  evidence  independ- 
ent of  the  extrajudicial  confessions  or 
admissions  of  the  defendant."  For  the 
above  statement  in  regard  to  the  proof  of 
the  corpus  delicti,  the  court  cited  as  au- 
thority People  v.  Simonsen,  supra.  This, 
it  would  seem,  was  somewhat  unwarranted 
on  the  part  of  the  court,  for  the  Simonsen 
Case  does  not  hold  that  the  corpus  delicti 
must  be  proved  "independent"  of  the  con- 
fession, but  merely  holds  that  it  cannot  be 
established   by    the   confession    alone. 

For  cases  dealing  with  the  question  of 
corpus  delicti  in  arson,  see  case  note  to 
Spears  v.   State,   16   L.R.A.(N.S.)    285. 

The  general  question  of  corpus  delicti  as 
connected  with  all  criminal  cases  is  dis- 
cu^fpd  in  a  subject  note  to  Bines  v.  State. 
'68  L.R.A.  33. 
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Mr.  William  B.  Brown  for  plaintiff 
in  error. 

Messrs.  John  E.  Bird,  Attorney  Oen- 
eral,  and  John  W.  Powers  for  the  Peo- 
ple. 

Ostrander,  J.,  delivered  the  opinion 
of  the  court: 

Respondent  is  charged,  in  the  informa- 
tion, with  obtaining  money  by  false  pre- 
tenses. The  pretenses  alleged  are  that  he 
was  owner  of  a  certain  check  and  order  for 
the  payment  of  money,  that  the  check  was 
of  the  value  of  $50,  and  that  there  was,  on 
deposit  at  the  place  of  payment  designated 
in  the  check  $60  with  which  to  pay  it  when 
presented,  and  that  said  sum  would  be  paid 
to  the  complainant,  or  bearer,  upon  presen- 
tation of  the  check,  and  that  there  was,  at 
the  place  of  payment,  a  book  No.  683,  and 
would  be  when  the  check  was  presented,  and 
that  said  book  showed  a  balance  on  deposit 
of  $478.  A  copy  of  the  check  is  set  out,  as 
follows: 

New  York,  April  4,  1907. 
$60.00. 

Union  Dime  Savings  Institution,  Broad- 
way, 32d  St.  A  6th  Ave.:  Pay  on  Book  No. 
583  fifty  dollars,  to  myself  or  bearer,  and 
this  shall  be  your  receipt. 

[Signature]  L.  J.  Cameron. 

Individually  or  as  trustee,  as  the  book 
reads.  Present  address:  Grand  Rapids, 
Mich.    Previous  balance:     $478.00. 

Indorsed  on  back:  "M.  C.  Ranney,  J.  E. 
Rice." 

The  record  discloses  that  respondent  pro- 
cured the  check  to  be  cashed  at  a  hotel 
where  he  was  stopping,  paid  his  bill  out  of 
the  proceeds,  and  retained  the  balance.  The 
hotel  keeper  indorsed  the  check,  and  negoti- 
ated it  with  a  merchant,  who  deposited  it 
in  a  local  bank  for  collection.  It  was  sent 
by  the  local  bank  to  New  York  city,  and  re- 
turned unpaid.  There  is  no  other  testi- 
mony tending  to  prove  that  the  check  was 
ever  presented  at  the  designated  place  of 
payment.  Beyond  the  fact  that,  the  check 
was  so  forwarded  and  so  returned  unpaid, 
there  is  nothing  tending  to  prove  the  check 
was  worthless,  except  an  alleged  confession 
of  respondent,  testified  to  by  officers  who 
had  him  in  charge. 

It  is  contended,  and  it  is  the  principal 
question  presented,  that  there  was  no  suf- 
ficient proof  of  the  commission  of  the 
offense.  The  proposition  advanced  is  that 
the  commission  of  a  felony  cannot  be  proved 
by  the  extrajudicial  confession  of  the  ac- 
cu$«ed.  Applied  to  this  case,  this  means  that 
guilt  of  the  respondent  may  not  be  de- 
termined by  his  confession  that  the  check 
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was,  and  was  by  him  known  to  be,  worth- 
less; that  the  people  were  bound  to  show 
presentation  of  the  check  to  the  Union  Dime 
Savings  Institution  in  New  York,  if  such  an 
institution  existed;  that  it  was  not  drawn 
against  funds;  that  payment  was  refused. 
It  is  the  general  rule  that  the  corpus  delicti 
may  not  be  proved  by  the  naked  extra- 
judicial confession  of  the  accused.  12  Cye. 
Law  &  Proc.  p.  483;  6  Am.  &  Eng.  Enc. 
Law,  p.  582;  Wharton,  Crim.  Ev.  8th  ed. 
§§  632,  633 ;  People  v.  Lane,  49  Mich.  340, 
13  N.  W.  G22.  The  question  presented  leads 
to  the  inquiry:  What  is  the  corfms  delicti 
in  a  case  like  this  one?  In  3  Wigmore  on 
Evidence,  §  2072,  it  is  said  that  an  analysis 
of  every  crime,  with  reference  to  this  ele- 
ment of  it,  reveals  three  component  parts: 
First,  the  occurrence  of  the  specific  kind  of 
injury  or  loss  (as,  in  homicide,  a  person  de- 
ceased; in  arson,  a  house  burnt;  in  larceny, 
property  missing)  ;  secondly,  somebody's 
criminality  as  the  source  of  the  loss, — 
these  two  together  involving  the  commission 
of  a  crime  by  somebody; — and,  thirdly,  the 
accused's  identity  as  the  doer  of  this  crime; 
that  the  term  corpus  delicti  seems,  in  its 
orthodox  and  its  logical  sense,  to  signify 
merely  the  first  of  these  elements,  namely, 
the  fact  of  the  specific  loss  or  injury  sus- 
tained, although  some  judges  (Chief  Jus- 
tice Shaw  in  Com.  v.  Webster,  6  Cush.  295, 
62  Am.  Dec.  711,  and  Chief  Justice  Church 
in  People  v.  Bennett,  49  N.  Y.  137,  among 
others)  have  held  that  it  also  includes  the 
second  element.  I  do  not  find  any  general 
rule  laid  down  by  the  decisions  of  this  court. 
Language  is  employed  in  People  v.  Hall,  48 
Mich.  482,  485,  42  Am.  Rep.  477,  12  N.  W. 
665,  which  indicates  that  in  cases  of  homi- 
cide the  corpus  delicti  involves  the  death 
and,  also,  its  character,  whether  probably 
caused  by  some  one  other  than  the  deceased. 
See  also  People  v.  Aikin,  66  Mich.  460, 
472-474,  11  Am.  St.  Rep.  612,  33  N.  W.  821 ; 
People  V.  Parmelee,  112  Mich.  291,  294, 
295,  70  N.  W.  677.  The  rule  that  the 
corpus  delicti  must  be  proved  by  some  evi- 
dence other  than  the  confession  of  the  ac- 
cused— that  the  confession  must  be  cor- 
roborated— is  recognized  in  People  v.  Lam- 
bert, 5  Mich.  349,  366,  72  Am.  Dec.  49; 
People  V.  Isham,  109  Mich.  72,  67  N.  W. 
819;  People  v.  Hawksley,  82  Mich.  71,  73, 
74,  45  N.  W.  1123,  People  v.  Kemp,  76  Mich. 
410,  416,  43  N.  W.  439,  and  People  v.  Hess, 
85  Mich.  128,  132,  48  N.  W.  181,  but  with- 
out determining  in  either  case,  except  per- 
haps inferentially,  what  constituted  the 
corpus  delicti.  In  some  cases  the  idea  has 
been  expressed  that  the  nature  of  the  offense 
charged  was  such  that  no  proof  of  the 
corpus  delicti  could  be  made  as  of  a  sepa- 
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rate  element  of  the  offense.  Such  are  the 
cases  of  People  v.  Swetland,  77  Mich.  53, 
63,  43  N.  W.  779,  and  People  v.  McGarry, 
136  Mich.  316,  324,  99  N.  W.  147.  In  People 
V.  Shetland  it  was  said:  "There  are  some 
cases  where  the  corpus  delicti — generally  in 
homicide — is  clearly  separated  and  distinct 
from  the  question  as  to  who  committed  the 
offense,  if  any  is  found  to  have  been  com- 
mitted. In  such  cases  the  evidence  to  estab- 
lish the  corpus  delicti  must  iirst  be  given, 
before  acts  or  admissions  of  the  accused  can 
be  put  in  evidence.  But  the  present  case  is 
one  where  the  body  of  the  offense — the 
uttering  of  a  forged  instrument,  knowing  it 
to  be  false — is  so  intimately  connected  with 
the  question  whether  or  not  tlie  respondent 
is  guilty  of  the  crime  that  there  can  be  no 
such  separation.  The  corpus  delicti  in  this 
case  depends  entirely  for  its  existence  upon 
the  acts  and  intent  of  the  respondent,  so 
that  her  acts  and  admissions,  if  admissible 
at  all,  were  admissible  at  any  stage  of  the 
proceedings  upon  the  trial.*' 

For  the  purposes  of  the  present  case,  it 
may  be  conceded  that  it  was  necessary  that 
the  confession  of  respondent  should  be  cor- 
roborated as  to  the  corpus  delicti.  Whether 
we  consider  only  the  first  or  the  first  and 
second  elements,  as  stated,  as  constituting 
the  corpus  delicii,  there  is,  in  this  case,  evi- 
dence corroborating  the  facts  stated  by  re- 
spondent in  his  confession.  I  use  the  term 
''corroborate"  as  meaning,  not  merely  tend- 
ing, to  produce  confidence  in  the  truth  of 
the  confession,  but  as  referring  to  facts 
which  concern  the  corpus  delicti.  This  is 
the  legally  correct  meaning.  3  Wigmore, 
Ev.  §  2071.  There  is  evidence  undisputed — 
indeed  corroborated  by  respondent — that  he 
applied  to  Mr.  Rice,  the  keeper  of  the  hotel, 
to  cash  the  check,  that  the  check  was 
cashed,  and  respondent  received  the  money. 
The  check  was  forwarded,  in  the  usual 
course  of  business,  to  New  York,  and  was 
returned  un^iaid.  It  has  not  been  paid,  and 
Mr.  Rice  has  never  received  his  money.  Be- 
fore the  check  was  cashed,  and  as  an  in- 
ducement, respondent,  who  was  at  the  hotel 
with  a  woman  not  his  wife,  and  owed  the 
proprietor  for  entertainment,  stated  that 
they  were  going  to  Muskegon  for  three  or 
four  days,  and  would  then  return  to  the 
hotel,  and  that  meantime  Mr.  Rice  could 
find  out  whether  or  not  the  check  was  good ; 
that  he  would  leave  a  big  trunk  and  a  type- 
writer in  it.  He  left  the  trunk,  but  no  type- 
writer. He  did  not  return  to  the  hotel,  but 
was  arrested  in  May,  at  Wheaton,  Illinois, 
where  he  was  known  as  H.  H.  Straub.  Ht 
told  Mr.  Rice  that  he  had  been  with  a  cer* 
tain  firm  or  institution  in  New  York  for 
ten  years,  had  worked  from  a  window 
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washer  up,  and  that  the  house  alwafrs  sent 
such  checks  to  their  traveling  men.  He  said 
that  Cameron,  the  drawer  of  the  check,  was 
a  member  of  the  firm.  A  portion  of  his  con- 
fession, according  to  the  testimony,  was  that 
a  man  named  Cameron  drew  the  check,  re- 
spondent was  to  get  it  cashed,  and  they  were 
to  "split*'  the  money,  and  did  divide  it ;  that 
Cameron  was  more  to  blame  than  he  (re- 
spondent) was;  that  Cameron  "told  me  that 
he  knew  a  way  to  get  a  little  easy  money;" 
that  he  used  an  assumed  name  at  Wheaton 
because  afraid  he  might  be  arrested,  and  in- 
tended to  straighten  up  this  matter  when  he 
got  to  work.  There  was  more  to  the  confes- 
sion than  is  here  stated,  some  of  it  favorable 
to  respondent.  But  it  cannot  be  said  that 
such  portions  of  it  as  relate  to  the  corpus 
delicti  are  not  corroborated  by  other  evi- 
dence. 

During  the  trial  the  prosecuting  attorney, 
over  objection,  obtained  leave  of  the  court 
to  indorse  upon  the  information  the  name  of 
a  witness,  who  was  thereupon  called,  sworn, 
and  examined.  The  testimony  of  this  wit- 
ness, or  that  of  some  other  person  connected 
with  the  bank  which  forwarded  the  check 
for  collection,  was  necessary  if  the  fact  was 
to  be  proved.  On  a  motion,  made  previous 
to  the  trial,  to  discharge  the  respondent,  the 
subject  was  adverted  to  in  such  a  manner 
that  it  is  apparent  the  prosecuting  attorney 
must  have  known  he  would  probably  need 
the  witness  at  the  trial.  Counsel  for  re- 
spondent, before  learning  the  nature  of  the 
testimony,  to  be  elicited  from  the  new  wit- 
ness, stated  that  he  would  need  time  to  send 
to  New  York  to  find  out  in  regard  to  the 
check.  Upon  learning  that  it  was  proposed 
to  prove  only  that  the  check  went  through 
the  bank,  was  s^nt  on  for  collection,  and  re- 
turned unpaid,  he  said  his  position  was  that 
the  testimony  would  be  incompetent,  irrel- 
evant, and  immaterial.  It  is  stated  in  the 
brief  for  respondent  that  a  continuance  of 
the  case  was  asked  for  and  was  denied. 
The  record,  which  is  referred  to,  does  not 
support  this  statement.  The  right  to 
further  time  was  asserted,  as  has  been  stat- 
ed, but  no  motion  for  time  was  made,  and 
the  necessary  inference  from  the  record  is 
that  the  trial  judge  did  not  suppose  that  a 
continuance  was  desired. 

Error  is  assigned  upon  a  statement  made 
in  argument  by  the  prosecuting  attorney, 
to  the  effect  that  respondent  was  commit- 
ting adultery  every  day.  The  remark  was 
excepted  to.  The  point  made  seems  to  be 
that  there  was  no  proof  that  either  the  re- 
spondent or  the  woman  he  was  traveling 
with  was  married.  But  they  were  registered 
as  man  and  wife,  and  respondent  testified 
they  were  not  married.     The   gist   of    the 
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argument  was,  not  that  the  relations  were 
such  as  the  word  used  defines,  but  that  they 
were  immoral,  affecting  the  credibility  of 
respondent.  We  should  not  reverse  the  con- 
viction upon  this  ground. 

A  number  of  errors  are  assigned  upon  the 
charge  as  given,  and  upon  refusal  to  charge 
as  requested.  They  have  been  examined, 
and  the  charge  as  given  has  been  carefully 
read/  without  our  being  able  to  say  that 
any  reversible  error  was  committed. 

Judgment  is  affirmed. 


MONTANA    SUPREME   COURT. 

MARIE  NEARY  et  al.,  Appts., 

V. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY et   al.,   Respts. 

(37  Mont.  461,  97  Pac.  944.) 

Negligence    —    freight      conductor     — 
walking  on  track. 

1.  An  experienced  freight  conductor  is 
negligent  in  walking  along  a  track  in  a 
yard  on  which  is  momentarily  expected  a 
passenger  train,  to  check  the  cars  of  bis 
train,  which  he  can  do  as  conveniently  aft- 
er the  passenger  train  arrives,  with  his 
back  to  the  expected  train,  and  without 
paying  any  attention  to  its  approach,  at 
a  time  when  switch  engines  are  at  work, 
the  noise  of  which  will   obscure,  more  or 


less,  the  signals  and  noise  of  the  passen- 
ger  train. 

Same  —  last  cleur  chance  -r  question 
for  Jury. 

2.  Whether  or  not  the  negligence  of  a 
railroad  conductor,  who,  in  his  work,  neg- 
ligently placed  himself  in  the  way  of  an 
expected  passenger  train,  will  preclude  his 
holding  the  railroad  company  liable  for  in- 
juries received  from  the  train,  is  for  the 
jury,  where  the  evidence  tends  to  show 
that  the  train  was  running  at  an  extraor- 
dinary and  illegal  rate  of  speed,  not 
under  full  control  as  required  by  the  com- 
pany's rule,  and  might  have  been  stopped 
before  striking  him  after  the  engineer  dis- 
covered that  he  was  so  absorbed  in  his 
work  that  he  was  not  conscious  of  his 
peril;  since  these  facts,  if  found  to  exist, 
would  justify  an  inference  of  reckless  and 
wanton  negligence,  justifying  a  recovery 
notwithstanding  the  negligence  of  the 
plaintiff. 

ETidence  —  materiality  —  custom. 

3.  Exclusion,  in  an  action  for  death  of 
a  freight  conductor  by  being  run  over  by 
train  while  walking  along  a  track  to  check 
his  train,  of  evidence  that  his  act  was  ac- 
cording to  custom  in  railroad  yards  gen- 
erally, is  not  error  where  he  was  negli- 
gent in  becoming  so  absorbed  in  his  du- 
ties as  to  fail  to  observe  his  surroundings. 
Servant  —  negligence  —  master's  ac- 
quiescence. 

4.  A  freight  conductor  cannot  justify  or 
excuse  his  negligence  in  walking  along  a 
track  on  which  a  train  is  momentarily  ex- 


Note.  ^  This  case  illustrates  the  narrow- 
ness, from  a  practical  point  of  view,  of  the 
distinction  between  the  doctrine  of  last 
clear  chance  and  the  rule  that  contributory 
negligence  will  not  •  bar  a  recovery  for  a 
wanton  or  wilful  injury.  It  will  be  noticed 
that  in  one  part  of  the  opinion  the  court 
suggests  that  the  evidence  was  sufficient  to 
justify  an  inference  of  "reckless  and  wanton 
negligence,"  but  the  reversal  apparently 
rests  upon  the  ground  that  it  was  not  with- 
in the  province  of  the  trial  court  to  de- 
termine, as  a  matter  of  law,  whether  the  de- 
fendant, by  the  exercise  of  "reasonable 
care,"  could  have  stopped  the  train  and 
saved  the  decedent's  life.  If  the  holding  of 
the  court  that  the  decedent  was,  as  a  matter 
of  law,  guilty  of  "contributory  negligence" 
in  walking  on  the  track  were  to  be  con- 
strued literally  and  technically,  it  would 
preclude  the  doctrine  of  last  clear  chance, 
for,  as  pointed  out  in  a  note  on  this  subject 
in  55  L.R.A.  418,  and  in  case  notes  in 
this  series,  .that  doctrine  does  not,  even 
when  applicable,  permit  a  recovery  in 
spite  of  contributory  negligence,  'but  oper- 
ates by  stripping  the  plaintiff's  or  dece- 
dent's antecedent  negligence  of  the  charac- 
ter of  contributory  negligence  which  it  would 
otherwise  bear.  (See  further,  on  this  point, 
case  note  to  Dyerson  v.  Union  P.  R.  Co.  7 
19L.R.A.(N.S.) 


L.R.A.(N.S.)  132.)  If,  however,  the  con- 
duct of  the  defendant  transcends  negligence, 
and  amounts  to  a  wanton  or  wilful  injury, 
the  contributory  negligence  of  the  plaintiff, 
conceding  it  to  be  such,  does  not  prevent  a 
recovery.  Practically,  however,  even  the 
courts  which  intend  to  apply  the  doctrine 
of  last  clear  chance  frequently  state  it  as 
though  it  operated  to  permit  a  recovery  in 
spite  of  contributory  negligence.  As  the 
evidence  in  the  foregoing  case  clearly  war- 
ranted a  finding  that  the  engineer  saw  the 
decedent  and  realized  his  peril,  and  could, 
by  the  exercise  of  reasonable  care,  have  pre- 
vented the  accident,  the  fact  that  the  dece- 
dent's negligence  apparently  continued  up 
to  the  very  moment  of  the  accident  would 
not,  perhaps,  have  prevented  a  recovery  un- 
der the  "humanitarian"  doctrine,  so-called, 
even  if  the  defendant's  conduct  had  been  re- 
garded as  nothing  more  than  negligence. 
According  to  the  better  view,  however,  it 
would  have  been  fatal  to  the  application  of 
the  doctrine  of  last  clear  chance  if  the  neg- 
ligence on  the  part  of  the  engin-^er  had  con- 
sisted of  the  mere  failure  to  discover  the  de- 
cedent's peril,  even  assuming  that  there 
was  a  duty  on  his  part  to  discover  it.  (See 
Muse  V.  Seaboard  A.  L.  R.  Co.  posty  453, 
and  earlier  notes  in  the  present  aeries  on 
this  aspect  of  the  question.) 
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peeled,  to  check  his  train,  by  showing  that 
the    company    passively    ac(fiiiesced    in    the 
use  of  tracks  for  that  jpurpose. 
Evideiu»  —  particular  fact  —  general 

custom. 

5.  The  fact  that  the  space  between  a  main 
and  repair  track  of  a  railroad  company  is 
at  times  obstructed  so  that  it  cannot  be 
used  by  conductors  in  checking  their  trains 
is  not  admissible  to  show  that  it  was  ob- 
structed at  the  time  a  particular  conductor 
was  injured  while  attempting  to  use  the 
main  track  for  that  purpose. 

(October  24,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment  ef 
the  District  Court  for  Yellowstone 
County  in  defendants'  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiffs'  husband  and 
father.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  E.  Enter  line  and  Walsh  St 
Nolan,   for  appellants: 

Contributory  negligence  is  no  defense  to 
a  suit  for  a  death  occasioned  by  gross  and 
wanton  carelessness. 

1  Thomp.  Neg.  §§  238,  239;  2  Thomp. 
Neg.  §§  696,  1734-1736,  1738;  Riley  v. 
Northern  P.  R.  Co.  36  Mont.  646,  93  Pac. 
954;  Louisville  k  N.  R.  Co.  v.  Morlay,  30 
C.  C.  A.  6,  58  U.  S.  App.  528,  86  Fed.  240; 
Bouwmeester  v.  Grand  Rapids  ft  I.  R.  Co. 
63  Mich.  567,  30  N.  W.  337 ;  Kelley  v.  Chi- 
cago, B.  ft  Q.  R.  Co.  118  Iowa,  387,  92  N. 
W.  45;  Louisville  ft  N.  R.  Co.  v.  Trammell, 
93  Ala.  350,  9  So.  870;  WatU  v.  Richmond 
ft  D.  R.  Co.  89  Ga.  277,  15  8.  £.  366;  Kansas 
ft  A.  Valley  R.  Co.  v.  Fitzhugh,  61  Ark.  341, 
54  Am.  St.  Rep.  211,  33  S.  W.  960;  St. 
Louis  Southwestern  R.  Co.  ▼.  Bishop,  14 
Tex.  Civ.  App.  504,  37  8.  W.  764;  Erickson 
V.  St.  Paul  ft  D.  R.  Co.  41  Minn.  600,  6 
L.R.A.  786,  43  N.  W.  332;  Esrey  v.  South- 
ern P.  Co.  103  Cal.  641,  37  Pac.  600;  Green 
V.  Southern  R.  Co.  102  Va.  791,  47  S.  E. 
819;  Tcakle  v.  San  Pedro,  L.  A.  ft  S.  L.  R. 
Co.  32  UUh,  276,  10  L.R.A.(N.8.)  486,  90 
Pac.  402;  Lake  Shore  ft  M.  S.  R.  Co.  v. 
Bodemer,  139  111.  696,  32  Am.  St.  Rep.  218, 
29  N.  E.  692;  Snyder  v.  Cleveland,  C.  C. 
ft  St.  L.  R.  Co.  60  Ohio  St.  487,  54  N.  E. 
475;  Schlereth  v.  Missouri  P.  R.  Co.  (Mo.) 
19  S.  W.  1134;  Haden  v.  Sioux  City  ft  P.  R. 
Co.  92  Iowa,  226,  60  N.  W.  637. 

Deceased  was  where  his  duty  called  him, 
and  in  the  discharge  of  his  duty,  and,  under 
undisputed  testimony,  rightfully  on  and 
occupying  the  track. 

McMarshall  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
80  Iowa,  757,  20  Am.  St.  Rep.  445,  45  N.  VV. 
1067 ;  Jordan  v.  Chicago,  St.  P.  M.  ft  O.  R. 
Co.  58  Minn.  8,  40  Am.  St.  Rep.  485,  59 
N.  W.  633;  Snyder  ▼.  Cleveland.  C.  C.  ft 
19LJELA.(N.S.) 


St.  L.  R.  Co.  supra;  Pittsburgh,  C.  C.  ft  St. 
L.  R.  Co.  V.  Seivers,  162  Ind.  234,  67  N.  E. 
680,  70  N.  E.  133;  Erickson  v.  St.  Paul  ft 
D.  R.  Co.  41  Minn.  500,  5  L:R.A.  786,  43 
N.  W.  332;  1  Labatt,  Mast,  ft  S.  §  366; 
Nelson  v.  New  Orleans  ft  N.  E.  R.  Co.  40 
C.  C.  A.  673,  100  Fed.  731 ;  Schultz  v.  Chi- 
cago ft  N.  W.  R.  Co.  44  Wis.  638 ;  Hutchin- 
son v.  Missouri  P.  R.  Co.  161  Mo.  246,  84 
Am.  St.  Rep.  710,  61  S.  W.  635,  852;  Nord 
V.  Boston  ft  M.  Consol.  Copper  ft  S.  Min. 
Co.  30  Mont.  48,  76  Pac.  681. 

It  was  entirely  proper  to  show  how  the 
work  was  usually  done  by  railroad  opera- 
tives generally. 

Prosser  v.  Montana  C.  R.  Co.  17  Mont. 
372,  30  L.R.A.  814,  43  Pac.  81;  Northern  P. 
R.  Co.  V.  Wendel,  84  C.  C.  A.  232,  156  Fed. 
336;  1  Labatt,  Mast,  ft  S.  353;  Black,  Law 
ft  Pr.  in  Acci.  Cases,  36;  1  Thomp.  Neg. 
3L 

Messrs.  Wallace  St  Donnelly,  John  G. 
Brown,  and  R.  F.  Gaines,  for  respond- 
ents: 

The  decedent  was  guilty  of  contributory 
negligence  in  failing  to  look  and  listen. 

Hunter  v.  Montana  C.  R.  Co.  22  Mont. 
631,  67  Pac.  140;  Kenna  v.  Central  P.  R. 
Co.  101  Cal.  26,  35  Pac.  332;  Keefe  v.  Chi- 
cago ft  N.  W.  R.  Co.  92  Iowa,  182,  64  Am. 
St.  Rep.  542,  60  N.  W.  603;  Cahill  v.  Chi- 
cago  ft  A.  R.  Co.  205  Mo.  393,  103  S.  W. 
632;  St.  Jean  v.  Boston  ft  M.  R.  Co.  170 
Mass.  213,  48  N.  E.  1088;  Wilbcr  v.  Wis- 
consin C.  R.  Co.  86  Wis.  635,  67  N.  W.  356; 
Labatt,  Mast,  ft  S.  pp.  834,  836,  837;  Col- 
lins V.  Burlington,  C.  R.  ft  N.  R.  Co.  83 
Iowa,  346,  49  N.  W.  848;  Magee  v.  Chicago 
ft  N.  W.  R.  Co.  82  Iowa,  249,  48  N.  W.  92; 
Fisk  V.  Chicago,  M.  ft  St.  P.  R.  Co.  Ill 
Iowa,  392,  82  N.  W.  931;  Haden  v.  Sioux 
City  ft  P.  R.  Co.  99  Iowa,  735,  48  N.  W. 
733;  Carlson  v.  Cincinnati,  S.  ft  M.  R.  Co. 
120  Mich.  481,  79  N.  W.  689;  Chicago,  B. 
ft  Q.  R.  Co.  V.  Yost,  56  Neb.  439,  76  N.  W. 
901;  Redmond  v.  Rome,  W.  ft  O.  R.  Co.  31 
N.  Y.  S.  R.  366,  10  N.  Y.  Supp.  330;  Clark 
V.  New  York,  L.  E.  ft  W.  R.  Co.  80  Hun, 
320,  30  N.  Y.  Supp.  126;  Brady  v.  New 
York,  N.  H.  ft  H.  R.  Co.  20  R  I.  338,  39 
Atl.  186;  Harrison  v.  Texas  ft  P.  R.  Co. 
(Tex.  Civ.  App.)  31  S.  W.  242;  Buckmaster 
V.  Chicago  ft  N.  W.  R.  Co.  108  Wis.  353,  84 
N.  W.  846;  Sours  v.  Great  Northern  R.  Co. 
84  Minn.  230,  87  N.  W.  766;  Rutherford  v. 
Chicago,  M.  ft  St.  P.  R.  Co.  67  Minn.  237, 
69  N.  W.  302;  Sharp  v.  Missouri  P.  R.  Co. 
161  Mo.  214,  61  S.  W.  829;  Cincinnati,  L 
ft  St.  L.  R.  Co.  V.  Long,  112  Ind.  166,  13 
N.  E.  659;  Dyerson  v.  Union  P.  R.  Co.  74 
Kan.  528,  7  L.R.A.(N.S.)  132,  87  Pac.  680, 
11  A.  ft  E.  Ann.  Cas.  207;  Flemming  v. 
Western  P.  R.  Co.  49  Cal.  253;  Schofleld  v. 
Chicago,  M.  ft  St.  P.  R.  Co.  114  U.  S.  616. 
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29  L.  cd.  224,  5  Sup.  Ct.  Rep.  1125;  Elliott 
V.  Chicago,  M.  &  St.  P.  R.  Co.  160  U.  S. 
246,  37  L.  ed.  1068,  14  Sup.  Ct.  Rep.  85. 

It  is  but  the  natural  presumption  that, 
when  a  man  can  exercise  ordinary  care  by 
making  an  ordinary  use  of  his  senses,  he 
will  do  so  to  avoid  an  imminent  danger  to 
himself. 

Aerkfetz  ▼.  Humphreys,  !45  U.  S.  418, 
36  L.  ed.  768,  12  Sup.  Ct.  Rep.  835;'  Beach, 
Contrib.  Neg.  394;  Florida  C.  &  P.  R.  Co. 
V.  Williams,  37  Fla.  406,  20  So.  658;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Judd,  10 
Ind.  App.  213,  37  N.  E.  777;  2  Shearm.  & 
Redf.  Neg.  p.  852;  Labatt,  Mast.  &  8.  § 
333 ;  St.  Louis  Bolt  &  Iron  Co.  v.  Brennan, 
20  111.  App.  656;  Cunningham  v.  Chicago, 
M.  &  St.  P.  R.  Co.  5  McCrary,  465,  17  Fed. 
882;  Holland  v.  Chicago,  M.  &  St.  P.  R. 
Co.  18  Fed.  243;  Baltimore  &  P.  R.  Co.  ▼. 
Jones,  96  U.  S.  439,  24  L.  ed.  506;  Krea- 
anowski  v.  Northern  P.  R.  Co.  6  McCrary, 
628,  18  Fed.  229;  Behrens  v.  Kansas  P.  R. 
Co.  6  Colo.  400;  Abend  v.  Terre  Haute  & 
I.  R.  Co.  Ill  111.  202,  63  Am.  Rep.  616; 
Simmons  v.  Chicago  &  T.  R.  Co.  110  111. 
840;  Rumpel  v.  Oregon  Short  Line  K  Co. 
4  Idaho,  13,  22  L.R.A.  725,  35  Pac.  700; 
Tobin  V.  Omnibus  Cable  Co.  (Cal.)  34  Pac. 
124;  International  &  G.  N.  R.  Co.  v.  Garcia, 
76  Tex.  683,  13  S.  W.  223;  Louisville  &  N. 
R.  Co.  V.  Webb,  90  Ala.  185,  11  L.R.A.  674, 
8  So.  618;  Smith  v.  Norfolk  &  S.  R.  Co. 
114  N.  C.  728,  25  L.R.A.  287,  19  S.  E.  863, 
923;  Schofield  v.  Chicago,  M.  &  St.  P.  R.  Co. 
supra;  Drown  v.  Northern  Ohio  Traction 
Co.  76  Ohio  St.  234,  10  L.R.A. (N.S.)  421, 
118  Am.  St.  Rep.  844,  81  N.  E.  326;  Dyer- 
son  V.  Union  P.  R.  Co.  supra. 

Unless  it  is  clearly  shown  that  the  in- 
jury complained  of  was  the  direct,  proxi- 
mate result  of  the  unlawful  speed  of  the 
train,  without  any  contributory  negligence 
on  the  part  of  the  plaintiff,  it  is  foreign 
to  the  case,  and  gives  him  no  right  of  re- 
covery. 

Reidel  v.  Philadelphia,  W.  &  B.  R.  Co. 
87  Md.  153,  67  Am.  St.  Rep.  328,  39  Atl. 
607;  Baltimore  &  0.  R.  Co.  v.  State,  69 
Md.  661,  16  Atl.  212;  Neal  v.  Carolina  C. 
R.  Co.  126  N.  C.  634,  49  L.R.A.  684,  36 
S.  E.  117;  21  Am.  &  Eng.  Enc.  Law,  p.  478; 
State  use  of  Dyrenfurth  v.  Baltimore  &  O. 
R.  Co.  73  Md.  374,  11  L.R.A.  442,  21  Atl, 
62;  Denman  v.  St.  Paul  &  D.  R.  Co.  26 
Minn.  357,  4  N.  W.  606;  Raines  v.  Chesa- 
peake &  0.  R.  Co.  39  W.  Va.  50,  24  L.R.A. 
226,  19  S.  E.  566;  Richmond  &  D.  R.  Co. 
T.  Yeamans,  86  Va.  860,  12  S.  E.  946. 

Brantly,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  appeal  presents  for  review  a  judg- 
ment upon  a  verdict  directed  for  the  de- 
19L.R.A.(N.S.) 


fendants  at  the  close  of  the  evidence  sub- 
mitted  by  the  plaintiff.  The  action  was 
brought  by  the  plaintiff  Marie  Neary  in  her 
own  right  as  the  widow  and  heir  at  law 
of  James  S.  Neary,  deceased,  and  as  the 
guardian  of  her  minor  children,  to  recover 
damages  for  the  death  of  the  husband  and 
father,  which,  it  is  charged,  was  caused  by 
the  negligence  of  the  defendant  railway  com- 
pany and  its  engineer. 

The  defendant  company  owns  extensive 
yards  at  Billings,  Montana.  At  this  point 
the  line  of  its  railroad  extends  east  and 
west,  with  a  slightly  downward  grade 
toward  the  east.  There  arc,  including  the 
main  line,  nine  parallel  tracks.  To  the  left, 
going  east  on  the  main  line,  is  track  No.  1, 
about  14  inches  lower  than  the  main  line. 
Measured  from  rail  to  rail,  the  distance  be-^ 
tween  the  main  line  and  this  track  is 
variously  stated  by  witnesses  at  from  5  to 
8  feet.  To  the  north  of  this  are  two  other 
tracks,  designated  as  the  "scale  lead"  and 
the  "house"  tracks.  Immediately  to  the 
right  is  a  repair  track,  at  a  distance  of  10 
feet  from  the  main  track,  so  called  because 
used  to  hold  cars  undergoing  repairs.  At 
the  time  of  the  accident  there  were  cars  on 
this  track.  The  other  tracks  are  further 
toward  the  south.  The  defendant  company 
and  the  Chicago,  Burlington,  &  Quiney 
Railway  Company  make  joint  use  of  these 
yards  and  tracks,  the  trains  of  the  latter 
leaving  its  line,  which  ends  at  Huntley,  12 
miles  to  the  east,  and  running  upon  the 
main  line  of  the  defendant  company,  thence 
into  the  yards.  Under  this  arrangement, 
Billings  becomes  the  western  terminus  of 
the  Chicago,  Burlington,  &  Quiney  line.  Its 
west-bound  trains  are  either  broken  up  at 
this  point,  or  are  transferred  to  the  de- 
fendant company,  and  its  east-bound  trains, 
except  the  passenger  trains,  which  are 
transferred  to  it  at  this  point  by  the  de- 
fendant company,  are  made  up  there.  The 
employees  of  both  companies  frequently  go 
upon  all  of  these  tracks  in  the  performance 
of  their  duties.  The  deceased  was  in  the 
employ  of  the  Chicago,  Burlington  & 
Quiney  company  as  a  freight  conductor,  and 
had  brought  his  train  into  Billings  at  least 
fifty  times  during  the  previous  eight 
months.  The  yards  extend  through  the 
central  portion  of  the  city,  and  for  most  of 
the  distance — several  thousand  feet — lie 
withiii  the  city  limits.  On  the  morning  of 
April  29,  1906,  the  train  of  the  deceased, 
having  been  made  up  for  an  outgoing  run 
to  Sheridan,  Wyoming,  was  standing  on 
track  No.  1,  headed  toward  the  east,  await- 
ing the  coming  in  of  passenger  train  No.  6 
from  the  west  on  the  line  of  the  defendant 
company.  The  engine  was  attached  and 
steam  was  up.    It  was  to  follow  train  No. 
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6  to  Huntley,  where  the  latter  also  left  the 
main  line  of  the  defendant  company  and  be- 
came No.  42  on  the  Chicago,  Burlington,  & 
Quincy  road.  Train  No.  0  was  due  at  9:10 
o'clock.  While  it  was  a  few  minutes  late, 
its  arrival  was  momentarily  expected;  in 
fact,  it  arrived  nearly  on  time.  The  pas- 
senprer  depot  is  near  the  east  end  of  the 
yards.  The  engine  of  the  outgoing  freight 
train  stood  at  a  point  about  800  feet  west 
from  this  depot.  The  train  was  about  1,300 
feet  in  length,  thus  putting  the  caboose  at- 
tached to  its  rear  end  about  2,100  feet  from 
the  depot.  There  is  a  street  crossing  about 
300  feet  west  of  the  depot.  Witness  Gintz, 
who  was  a  brakeman  on  the  train  of  the  de- 
ceased, testified  that  about  9:10  o'clock  he 
came  to  the  caboose  to  change  his  shoes  and 
to  get  the  train  ready  to  leave;  that,  as  he. 
went  in,  he  met  the  deceased  going  out  to 
check  the  train, — that  is,  to  take  the  num- 
bers, lettering,  etc.,  on  the  cars  constituting 
it,  and  write  them  into  his  designation 
book, — that  this  was  one  of  his  duties ;  that 
he  did  not  again  see  him  alive;  that  it  was 
customary  for  one  checking  trains  to  walk 
along  on  the  right-hand  side  toward  the 
engine  parallel  to  the  train,  about  0  feet 
distant,  in  order  to  obtain  an  easy  view  of 
the  numbers  and  lettering;  that  when  in  the 
yards,  as  in  this  instance,  the  conductor  in 
checking  his  train  walks  between  the  rails 
of  the  track  immediately  to  the  right,  be- 
cause the  numbers  are  on  the  right,  if  the 
track  is  clear;  that  this  was  the  customary 
way  of  checking  trains  in  the  Billings 
yards;  that  a  distance  of  6  feet  from  the 
train  as  it  stood  that  morning  would  put 
the  deceased  between  the  rails  of  the  main 
track;  that  the  main  track  to  the  west  for 
SYs  miles  is  straight  and  the  view  unob- 
structed; that  a  few  minutes  after  entering 
the  caboose  he  heard  the  noise  of  traih  No. 
G,  about  half  a  mile  away,  and  saw  it 
through  the  rear  door;  that  it  passed  the 
caboose,  being  then  within  the  city  limits, 
at  the  rate  of  25  to  30  miles  per  hour;  and 
that,  as  it  did  so,  the  whistle  was  blown, 
giving  a  rolling  sound.  From  statements 
of  a  witness  who  was  at  the  passenger  depot 
waiting  for  the  incoming  train,  and  another 
who  was  standing  in  the  yards  between  the 
main  line  and  track  No.  1,  about  200  yards 
away,  and  witnessed  the  accident  from  that 
point,  it  appeared  that  the  deceased  was  at 
that  time  engs^cd  in  checking  his  train, 
walking  eastward  between  the  rails  of  the 
main  line.  The  latter  of  these  states  that 
he  heard  a  whistle,  and,  upon  turning  to 
look,  saw  the  train  within  "a  rail  and  a 
half"  of  the  deceased,  and  that  immediately 
afterwards  it  struck  him,  throwing  him  in 
the  air  half  as  high  as  a  box  car  and  to  the 
right.  The  deceased  seemed  to  be  writing, 
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standing  with  his  back  toward  the  incoming 
train.  .  When  the  train  was  stopped,  im- 
mediately after  the  collision,  the  body  of 
the  deceased  was  found  lying  opposite  one 
of  the  Pullman  cars  attached  to  train  No. 
6,  close  to  the  repair  track,  and  about  GOO 
feet  from  the  caboose.  It  was  picked  up, 
and  taken  on  the  train  to  the  depot.  The 
other  witness  stated  that  he  was  standing  at 
the  passenger  depot  observing  the  train  as 
it  came  in;  that  he  did  not  hear  the 
whistle;  that  he  saw  no  emission  of  steam; 
and  that  he  did  not  hear  the  bell  ring.  This 
train  consisted  of  9  cars,  and  was  about 
600  feet  in  length.  By  the  application  of 
the  air  brake,  such  a  train  could  be  stopped 
within  250  or  300  feet  when  going  at  the 
rate  of  20  or  30  miles  per  hour.  If  going 
at  the  rate  of  6  miles  per  hour,  it  could  be 
stopped  within  a  distance  of  6  feet.  Appli- 
cation of  the  air  brake  in  emergencies — 
that  is,'  with  full  braking  power — ^would 
cause  passengers  in  the  Pullman  to  experi- 
ence a  jar.  None  was  felt  by  the  stopping 
of  the  train  at  this  time.  Several  switch 
engines  were  at  work  in  the  yards,  making 
more  or  less  noise.  Train  No.  6  was  due  to 
leave  at  9:30.  The  employees  of  the  Chi- 
cago, Burlington,  A  Quincy  company  had 
time  cards  showing  the  hour  of  its  de- 
parture from  Billings,  but  none  of  the  hour 
of  arrival.  The  atmosphere  was  clear,  and 
the  sight  and  hearing  of  the  deceased  were 
good.  There  was  an  ordinance  of  the  city 
of  Billings  in  force  at  the  time  declaring  it 
unlawful  to  move  trains  within  the  city 
limits  at  a  rate  of  speed  exceeding  6  miles 
per  hour.  A  rule  of  the  defendant  company, 
introduced  in  evidence,  is  as  follows:  "(a) 
All  trains  must  approach  terminals,  the 
ends  of  double  tracks,  junctions,  railroad 
crossings  at  grade,  and  drawbridges  pre- 
pared to  stop,  and  must  not  proceed  until 
switches  or  signals  are  seen  to  be  right, 
or  the  track  seen  to  be  clear.  Where  re- 
quired by  law,  all  trains  must  stop,  (e) 
All  trains  must  approach  and  pass  through 
yards  under  full  control."  The  words  "un- 
der full  control,"  as  used  in  this  rule,  are 
understood  by  railroad  men  to  mean 
"ready  to  stop  at  any  moment;  there  is 
danger  ahead." 

The  complaint  alleges  that  the  deceased 
was  upon  the  track  in  the  performance  of 
his  duties;  that  his  presence  there  was  well 
known  to  the  defendant  Frost,  who  was 
driving  the  engine  of  the  passenger  train; 
that  he,  through  gross  and  wanton  negli- 
gence, failed  to  give  any  signal  of  the 
train's  approach;  that,  through  his  gross 
and  wanton  negligence,  he  was  running  at 
an  unlawful  and  dangerous  rate  of  speed; 
that,  because  of  these  gross  and  wanton  acts 
of  negligence,  he  failed  to  stop  the  traiiiy 
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and  thus  prevent  the  accident;  and  hence 
that  the  death  of  the  deceased  was  due  to 
the  gross  and  wanton  negligence  of  the  de- 
fendants. The  defendants  allege  that  the 
death  of  the  deceased  was  due  to  his  own 
negligence.  The  trial  of  the  issues  result- 
ed as  above  stated.  The  principal  ques- 
tions presented  for  decision  are  two:      (1) 

^  Was  the  deceased  as  a  matter  of  law  guilty 
of  contributory  negligence?  (2)  Is  co-:- 
tributory  negligence  a  bar  to  recovery  in 
this  case? 

1.  The  first  of  these  questions  must,  we 
think,  be  answered  in  the  affirmative.  But 
one  legitimate  inference  can  be  drawn  from 
the  facts  stated.  The  deceased  was  a  man 
of  experience, — so  much  so  that  he  had  been 
put  in  charge  of  a  train.  He  had  been  in 
and  out  of  these  yards  many  times  during 
the  preceding  eight  months,  and  must  be 
presumed  to  have  been  acquainted  not  only 
with  the  hazardous  character  of  his  employ- 
ment generally,  but  also  with  the  special 
dangers  to  be  encountered  there,  for.  he  had 
performed  the  same  duties  there  at  least 
fifty  times  during  these  months.  Several 
switch  engines  were  at  work  and  the  noise 
from  them  tended  necessarily,  as  he  knew, 
to  obscure  more  or  less  the  signals  and 
noise  of  the  east-bound  train,  which  he 
momentarily  expected  to  arrive.  So  far  as 
the  proof  shows,  he  could  have  checked  his 
train  as  well  after  the  arrival  of  train  6. 
With  this  experience  and  knowledge,  he  left 
the  caboose  of  his  train  at  a  time  when 
there  was  no  pressing  necessity  or  emer- 
gency calling  him,  got  upon  the  track  upon 
which  the  train  was  expected,  the  most 
perilous   position  he  could    have    assumed, 

-  and  proceeded  in  the  opposite  direction  to 
check  his  train,  allowing  himself  to  become 
so  absorbed  in  his  task  as  to  be  apparently 
entirely  oblivious  of  his  surroundings.  The 
track  was  clear  behind  him  for  a  long  dis- 
tance. He  did  not  turn  to  look,  nor  did  he 
notice  the  sound  of  the  whistle  as  the  train 
approached,  a  fact  which  emphasizes  his  in- 
attention. He  had  ample  time  to  step  otf 
the  track  no  matter  what  the  rate  of  speed 
was  at  which  the  train  approached,  or 
whether  it  was  running  in  violation  of  the 
rule  or  the  ordinance,  or  not.  The  slightest 
attention  would  have  prevented  the  col- 
lision. Assuming  that  he  would  ordinarily 
have  had  a  right  to  proceed  between  the 
rails  as  he  did,  instead  of  upon  the  vacant 
space  between  the  tracks,  this  did  not  ex- 
cuse him  from  the  exercise  of  at  least  ordi- 
nary care  and  diligence  to  preserve  his  own 
safety.  A  railway  track,  known  to  be 
constantly  in  uso,  is  itself  a  warning  of 
danger.  It  is  the  duty  of  one  attempting 
to  cross  it  to  look  and  list^^n.  Failure  to 
use  this  precaution  is  such  contributory 
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negligence  as  to  preclude  recovery  for  an 
injury  inflicted  by  a  passing  train.  Hunt- 
er v.  Montana  C.  R.  Co.  22  Mont.  525,  57 
Pac.  140;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Houston,  96  U.  S.  697,  24  L.  ed.  642;  Elliott 
v.  Chicago,  M.  &  St.  P.  R.  Co.  160  U.  S. 
246,  37  L.  ed.  1068,  14  Sup.  Ct.  Rep.  85. 
With  greater  reason  does  the  principle  ap- 
ply to  one  who  goes  upon  the  track  and 
travels  laterally  along  it  (Kenna  v.  Central 
P.  R.  Co.  101  Cal.  26,  35  Pac.  332),  espe- 
cially if  he  know<)  that  a  train  is  momen- 
tarily expected.  While  the  rule  stated  by 
these  cases  may  not  be  applied  strictly  to 
the  employees  of  a  railway  company  who, 
in  the  discharge  of  their  duties,  are  expect- 
ed or  required  to  be  upon  or  near  the  track, 
yet  to  say  that  it  has  no  application  would 
be  equivalent  to  an  unqualified  statement  of 
a  rule  that  would  in  all  cases  absolve  the 
employees  from  using  ordinary  care  for 
their  own  safety.  They  have  a  right  to 
rely  to  some  extent  upon  the  persons  in 
charge  of  moving  trains  to  give  the  proper 
signals  and  to  take  proper  precautions  to 
prevent  accidents,  but  they  have  no  right  to 
rely  wholly  upon  them,  but  must  use  due 
care  to  avoid  danger.  And  that  this  rule  is 
applied  with  more  or  less  strictness,  in  view 
of  the  circumstances  of  the  particular  case, 
is  shown  by  the  decisions  of  the  courts 
generally.  Keefe  v.  Chicago  A  N.  W.  R.  Co. 
92  Iowa,  182,  64  Am.  St.  Rep.  542,  60  N.  W. 
503 ;  Cahill  v.  Chicago  &  A.  R.  Co.  205  Mo. 
393,  103  S.  W.  632;  St.  Jean  v.  Boston  & 
M.  R.  Co.  170  Mass.  213,  48  N.  E.  1088; 
Wilber  v.  Wisconsin  C.  R.  Co.  86  Wis.  636, 
67  N.  W.  356;  Collins  v.  Burlington,  C.  R. 
&  N.  R.  Co.  83  Iowa,  346,  49  N.  W.  848; 
Carlson  v.  Cincinnati,  S.  &  M.  R.  Co.  120 
Mich.  481,  79  N.  W.  688;  Chicago,  B.  &  Q. 
R.  Co.  V.  Yost,  56  Neb.  439,  76  N.  W.  901; 
Brady  v.  New  York.  N.  H.  &  H.  R.  Co.  20 
R.  I.  338,  39  Atl.  186;  Harrison  v.  Texas 
&  P.  R.  Co.  (Tex.  Civ.  App.)  31  S.  W.  242; 
Aerkfetz  v.  Humphreys,  146  U.  S.  418,  36 
L.  ed.  768,  12  Sup.  Ct.  Rep.  835;  Elliott  v. 
Chicago,  M.  &  St.  P.  R.  Co.  160  U.  S.  246, 
37  L.  ed.  1068,  14  Sup.  Ct.  Rep.  85;  Dyer- 
son  V.  Union  P.  R.  Co.  74  Kan.  628,  7 
L.R.A.(N.S.)  132,  87  Pac.  680,  11  A.  &  E. 
Ann.  Cas.  207;  Buckmaster  v.  Chicago  ft 
N.  W.  R.  Co.  108  Wis.  363.  84  N.  W.  845; 
Sours  V.  Great  Northern  R.  Co.  84  Minn. 
230,  87  N.  W.  766;  Sharp  v.  Missouri  P.  R. 
Co.  161  Mo.  214,  61  S.  W.  SlO,  The  rule  is 
a  just  one,  and  is  necessary  to  the  success- 
ful operation  of  railways.  Otherwise  the 
employee  would  be  excused  entirely  from 
the  use  of  his  faculties,  and  the  necessity 
cast  upon  the  employer  to  provide  for  his 
safety  would  make  him  practically  an  in- 
surer. 
2.  But  it  18  not  an  invariable  rule  that. 


1908. 


NEARY  V.  NORTHERN  P.  R.  CO. 


451 


where  <me,  through  his  own  negligence,  puts 
himself  in  a  place  of  danger,  he  is  for  this 
reason  alone,  as  a  matter  of  law,  denied  re- 
co\-ery  for  injuries  inflicted  by  another.  The 
general    rule    that  one's  own   negligence  in 
such  case   precludes  recovery  is  subject  to 
the  qualiAcation  that,  where  the  defendant 
has  discovered,   or  should  have  discovered, 
the  peril  of  the  plaintiff's  or  deceased's  posi- 
tion,  and   it   is  apparent    that    he    cannot 
escape  therefrom  or  for  any  reason  does  not 
make  an  efTort  to  do  so,  the  duty  becomes 
imperative    for    the    defendant    to    use    all 
reasonable   care   to  avoid  the  injury;   and, 
if  this  is  not  done,  he  becomes  liable,  not- 
withstanding the  negligence  of  the  injured 
party.      And   this   is  true,   not  only   as   tu 
technical  trespassers  upon  a  railway  track 
in  the  way  of  passing  trains,  but  also  as  to 
employees  who  may  become  so  absorbed  in 
the  performance  of  their  duties  that  they 
do  not  observe  signals.     In  no  case  may  the 
railway    company,  after  the   peril   becomes 
apparent  to  those  in  charge  of  a  train,  and 
especially   so   after  it  is  obvious   that  the 
danger  is  not  appreciated  by  the  person  in 
the  perilous  situation,  omit  any  reasonable 
effort    to    stop   the   train   and    prevent   in- 
jury.     On   this   subject  it  is   said   by   Mr. 
Thompson  in  his  work  on  Negligence:     "It 
must  be  kept  in  mind  that  this  obligation 
of  care  and  effort  does  not  necessarily  com- 
mence at  the  time  when  the  men  who  are 
driving  the  train  see  the  trespasser  on  the 
track,  for  he  may  be  a  mile  away,  and  in 
no   immediate    danger.      It   arises    at    the 
moment  when  he  is  seen  to  be  in  a  perilous 
situation.     Then,   but   not   until    then,    the 
effort  to  stop  the  train  must  commence.    In 
fact,  the  language  of  most  of  the  decisions 
which  speak  upon  this  question  speak  of  the 
obligation  of  care  and  effort  in  favor  of  the 
trespasser  as  arising  at  the  point  of  time 
when  his  perilous  situation  is  discovered  or 
is  known.     They  must  have  become  aware 
both  of  his  presence  and  his  peril.     When 
this    condition    arises,    their    obligation    of 
care   and   effort   to   avert  injuring   him   is 
exactly  the  same  as  though  he  were  lawfully 
upon  the  track.    Where  those  who  are  driv- 
ing the  train  fail  in  the  discharge  of  this 
duty  after  discovering  the  perilous  situation 
of   the    trespasser,    his    contributory    negli- 
gence in  getting  himself  into  the  dangerous 
situation  is  eliminated  from  the  case.    .    .    . 
This  duty  is  stronger  and  clearer  in  regard 
to  employees  working  upon  the  track;  be- 
cause they  are  rightfully  there,  and  their 
presence  is  always  to  be  anticipated  by  the 
engineer,  and  he  is  consequently  bound,  in 
the  exercise  of  reasonable  care,  to  give  them 
sip^als  of  the  approach  of  his  train.     'I  heir 
positi(m,  on  the  other  hand,  is  that  of  men 
absorbed  in  their  work,  entitled  to  presume 
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that  the  signals  will  be  criven.  M(?n'.)ver,  if, 
by  reason  of  being  absorbtd  in  their  work, 
they  fail  to  heed  the  signals,  thu  law  will 
extend  some  indulgence  to  their  negligence, 
and  will  not  exonerate  the  company  if  the 
engineer,  seeing  that  they  did  not  heed  the 
signals  and  attempt  to  leave  the  track,  fails 
to  make  any  effort  to  stop  his  train,  if  there 
is  time  to  do  so,  so  as  to  avoid  injuring 
them."  2  Thomp.  Neg.  §  1735.  And,  as 
pointed  out  by  this  author,  it  is  frequently 
a  question  of  fact  as  to  whether  the  rail- 
\v&y  company  has  observed  all  the  required 
precautions. 

There  are  many  cases  in  the  books  where 
it  has  been  held  upon  conditions  very 
similar  to  those  shown  in  this  case  that  the 
negligence  of  the  employee  as  a  matter  of 
law  precludes  a  recovery;  but  we  are  of  the 
opinion  that  the  facts  stated  here  made  a 
case  for  the  jury.  The  train  was  running 
at  an  extraordinary  and  illegal  rate  of 
speed,  and  does  not  appear  to  have  been 
under  full  control  as  required  by  the  rule. 
E\'en  so,  it  could  have  been  stopped  within 
300  feet.  The  deceased  was  apparently  busy 
checking  his  train,  and  so  completely  ab- 
sorbed in  his  task  that  he  was  unconscious 
of  his  peril.  The  engineer  evidently  saw 
him,  for  the  evidence  tends  to  show  that  he 
sounded  the  whistle.  If  this  was  done  while 
the  train  was  near  the  caboose,  he  had  more 
than  twice  the  distance  necessary  to  stop 
the  train.  If  it  was  not  done  until  he  was 
within  a  rail  and  a  half  of  the  deceased,  and 
while  going  at  the  rate  of  30  miles  an  hour, 
this  precaution  would  seem  to  have  been 
entirely  ineffectual  and  useless,  for  the  de- 
ceased was  still  so  ab.sorbed  in  his  work  that 
he  did  not  notice  it,  and,  if  he  had  done  so, 
had  then  less  than  three  seconds  to  get  out 
of  the  way;  whereas,  if  the  engineer  had 
been  obeying  the  ordinance  and  had  his 
train  under  full  control,  it  could  have  been 
brought  to  a  standstill  within  6  feet. 
Prima  facie  the  facts  give  room  for  an  in- 
ference of  reckless  and  wanton  negligence, 
justifying  a  recovery  in  the  absence  of 
countervailing  evidence.  Such  is  the  variety 
of  incident  entering  into  each  case  that  it 
is  dilFieult  to  find  any  two  alike,  and  each 
must  be  determined  by  its  own  facts  and 
circumstances.  The  following,  however,  are 
more  or  less  in  point,  to  the  effect  that  a 
trial  court  may  not,  under  such  circum- 
stances, conclude,  as  a  matter  of  law,  that 
the  defendant  had  discharged  itself  from 
liability  by  observing  all  the  precautions 
which  the  emergency  required:  Riley  v. 
Northern  P.  R.  Co.  30  Mont.  545,  93  Pac. 
948;  Louisville  &  N.  R.  Co.  v.  Morlay,  30 
C.  C.  A.  0,  58  U.  8.  App.  520,  80  Fed.  "^240; 
BouvATu pester  v.  Grand  Rapids  &  I.  R.  Co. 
63  Mich.  557,  30  N.  W.  337;  Kelley  v.  Chi- 
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or  8  feet  south  of  the  sidintr,  waiting  for 
an  engine  backing  down  the  siding  to  roach 
tliat  point,  for  the  purpose  of  talking  to 
the  engineer.  The  engine  was  backing  to 
a  train  of  freight  cars  down  the  siding. 
While  he  was  standing  in  this  position, 
some  part  of  the  train  caught  the  end  of 
a  plank  lying  on  the  east  side  of  a  skid, 
at  an  angle  of  about  30  degrees,  violently 
throwing  it  against  plaintiff,  inflicting  seri- 
ous injury.  Plaintiff  did  not  notice  any 
lumber  lying  at  the  place  liable  to  come  in 
contact  with  the  car.  "Railroad  street" 
was  on  defendant's  right  of  way.  The  in- 
jury sustained,  as  described,  constitutes 
plaintiff's  first  cause  of  action.  After  he 
was  struck  by  the  scantling,  the*train  moved 
again,  and,  while  he  was  down,  he  was 
again  struck  by  a  plank  and  injured,  and 
this  constitutes  his  second  cause  of  action. 
The  defendant  denied  that  if  was  guilty 
of  negligence,  and  pleaded  contributory  neg- 
ligence on  the  part  of  plaintiff.  The  usual 
issues  raised  by  the  pleadings  were  submit- 
ted to  the  jury,  who  found,  upon  the  fir^t 
cause  of  action,  that  defendant  was  guilty  of 
negligence,  and  that  plaintiff  was  guilty  of 
contributory  negligence.  Upon  the  second 
cause  of  action  they  found  for  the  plaint  ill' 
upon  both  issues,  and  assessed  his  dam- 
aares  at  $3,800,  for  which  judgment  was 
signed.  Plaintiff  noted  numisrous  exception** 
to  his  Honor's  ruling  upon  the  issue  of  con 
tributory  negligence,  and  from  a  refusal  to 
grant  a  new  trial  upon  that  issue  appealed. 

Messrs.  J.  G.  McCormlck,  Cox  & 
Dunn,   and  McLean  &  Mcltean,   for  ap 

pellant: 

It  was  not  incumbent  on  plaintiff  to  be 
on  the  lookout  for  a  danger  which  he  had 
no  reasonable  grounds  to  apprehend  ex- 
isted. 

Hammill  v.  Pennsylvania  R.  Co.  56  N.  J. 
L.  370,  24  L.R.A.  531,  29  Atl.  151;  Stanley 
V.  Durham  &  N.  R.  Co.  120  N.  C.  514,  27 
S.  E.  27;  Baltimore  &  O.  R.  Co.  v.  State, 
33  Md.  542. 

Messrs.  Gibson  &  Russell,  John  D. 
SliavY,  and  Bnrwell  &  Canslcr,  for  ap- 
pellee : 

The  plaintiff  having  no  business  with  the 
defendant,  which  entitled  him  to  go  upon 
its  premises,  his  presence  there  made  him  a 
trespasser. 

West  Virginia  C.  &  P.  R.  Co.  v.  Stat<>, 
96  Md.  652,  61  L.R.A.  574,  54  Atl.  669; 
Woolwine  v.  Chesapeake  &  O.  R.  Co.  (Man- 
ning v.  Chesapeake  &  0.  R.  Co.)  36  W.  Va. 
329,  16  L.R.A.  271,  32  Am.  St.  Rep.  859,  15 
S.  E.  81;  Poling  v.  Ohio  River  R.  Co.  38 
VV.  Va.  645,  24  L.R.A.  215.  18  S.  E.  782. 

Assuming  plaintiff  was  a  permissive  li- 
censee, still  defendant  owed  him  no  duty 
19L.R.A.(N.S.) 


except  not  wnlfully  or  wantonly  to  injure 
him. 

Peterson  v.  South  &  Western  R.  Co.  143 
N.  C.  265,  8  L.R.A.(N.S.)  1240,  118  Am. 
St.  Rep.  799,  55  S.  E.  618;  Glenn  v.  Nor- 
folk &  W.  R.  Co.  128  N.  C.  188,  38  S.  E. 
812;  Holland  v.  Sparks,  92  Ga.  753,  18  S. 
E.  990;  Sweeny  v.  Old  Colony  &  N.  R.  Co. 
10  Allen,  368,  87  Am.  Dec.  644;  Quantz  v. 
Southern  R.  Co.  137  N.  C.  139,  49  S.  E.  79; 
Carr  v.  Missouri  P.  R.  Co.  195  Mo.  214,  92 
S.  W.  874;  Redigan  v.  Boston  &  M.  R.  Co. 
155  Mass.  44,  14  L.R.A.  276,  31  Am.  St. 
Rep.  520,  28  N.  E.  1133;  Carolina  C.  R.  Co. 
V.  McCaskill,  94  N.  C.  746;  Purifoy  v. 
Richmond  &  D.  R.  Co.  108  N.  C.  100,  12  S. 
E.  741;  Seaboard  Air  Line  R.  Co.  v.  Olive, 
142  N.  C.  272,  55  S.  E.  263. 

Connor,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  concedes  that  "the  only  excep 
tions  which  require  notice  cluster  around 
the  question  of  contributory  negligence." 
While  it  is  conceded  that  the  strip  of  land 
upon  which  plaintiff  was  standing  when  he 
was  injured  has  been  used  by  the  public  for 
many  years,  it  is  a  part  of  defendant's  right 
of  way,  and  by  permitting  the  use  of  it, 
as  described,  it  lost  none  of  its  rights  to  use 
it  for  "railroad  purposes."  A  railroad  com- 
pany owns  its  right  of  way  as  a  necessary 
means  of  discharging  its  duty,  as  a  com- 
mon carrier,  to  the  public,  and  cannot  dis- 
pose of  it,  or,  by  permissive  user  as  a  pass 
way,  confer  any  rights  upon  the  public  in- 
consistent with  the  purpose  for  which  it 
has  been  acquired,  by  any  of  the  methods 
known  to  the  law  or  named  in  the  charter. 
The  right  of  way  is  dedicated  to  a  public 
use.  It  is  for  this  reason  protected  asrainst 
loss  by  adverse  or  permissive  possession  of 
its  right  of  wky.  Revisal  1905,  §  388. 
Carolina  C.  R.  Co.  v.  McCaskill,  94  N.  C. 
746 ;  Seaboard  Air  Line  R.  Co.  v.  Olive,  142 
N.  C.  257,  55  S.  E.  263.  The  fact,  there 
fore,  that  the  defendant  permitted  the  pub- 
lic to  use  a  portion  of  the  right  of  way, 
and  that  it  was  called  "Railroad  street," 
upon  which  plaintiff  was  standing  when  in- 
jured, does  not  affect  the  defendant's  right 
to  place  the  lumber  on  the  right  of  way. 
The  defendant  had  a  right  to  place  such 
structures  or  obstructions  on  it  as  were 
necessary  or  convenient  for  the  conduct  of 
its  business  as  a  common  carrier.  It  also 
had  a  right  to  pile  lumber  or  other  ma- 
terial on  it,  either  for  its  own  or  the  use  of 
its  patrons,  and  the  officers  and  agents  are 
the  sole  judges  of  such  necessity  or  con- 
venience, subject,  of  course,  to  the  police 
power  of  the  town,  as  any  other  props^rty 
owner.  Seaboard  Air  Line  R.  Co.  v.  Olive, 
supra.     When,  therefore,  the  plaintiff  went 
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upon  the  right  of  way,  as  described  by  him 
self,  he  was  at  best  but  a  permissive  li- 
censee, and  the  duty  of  the  defendant  to 
avoid  injuring  him,  and  his  own  duty  to 
avoid  being  injured,  is  measured  by  the 
well-settled  rules  of  law  in  regard  to  per- 
sons occupying  that  relation.  He  was  not 
on  the  right  of  way  for  the  purpose  of  trans- 
acting any  business  with  the  defendant,  or 
its  employees  within  the  scope  of  their  em- 
ployment. We  have  uniformly  applied  the 
principle  fixing  the  relative  rights  and  du- 
ties of  the  company  and  persons  going  upon 
its  right  of  way  to  cases  coming  before  us. 
The  last  case  was  Bailey  v.  North  Carolina 
R.  Co.  (N.  C.)  62  S.  E.  912.  As  illustrative 
of  its  application  in  this  case,  our  attention 
is  called,  in  defendant's  brief,  to  a  number 
of  decisions  of  other  courts. 

In  West  Virginia  C.  &  P.  R.  Co.  v.  State, 
96  Md.  652,  61  L.R.A.  574,  54  Atl.  669,  the 
plaintiff's  intestate,  a  boy,  who,  it  was 
alleged,  was  standing  in  a  yard  adjoining 
the  right  of  way  of  the  defendant  railway 
company,  was  killed  as  a  result  of  a  box 
car  being  negligently  fhrown  from  the  rail- 
way track  by  reason  of  a  collision  between 
two  trains.  The  court  held  that,  if  the  boy 
waa  standing  off  the  right  of  way,  he  might 
be  entitled  to  recover,  but  that,  if  he  was 
standing  on  the  right  of  way,  he  was  a  tres- 
passer, to  whom  the  company  owed  no  duty 
ezeept  not  to  wilfully  or  wantonly  injure 
him,  and  he  would  not  be  entitled  to  re- 
cover. 

In  Woolwine  v.  Chesapeake  &  0.  R.  Co. 
(Manning  v.  Chesapeake  &  O.  R.  Co.)  36 
W.  Va.  329,  16  L.R.A.  271,  32  Am.  St.  Rep. 
859,  15  S.  £.  81,  the  plaintiff's  intestate, 
without  express  invitation,  visited  the  tele- 
graph office  of  the  defendant  for  the  pur- 
pose of  paying  a  friendly  call  to  the  opera- 
tor; the  office  being  located  on  the  right  of 
way.  While  in  the  office  one  of  the  defend- 
.  ant's  trains  was  derailed,  on  account  of  the 
negligence  of  its  servant  in  leaving  a  switch 
open,  and  ran  into  the  telegraph  office  and 
killed  the  plaintiff's  intestate.  The  court 
denied  the  right  of  the  plaintiff  to  recover, 
on  the  ground  that  his  intestate  was  a 
mere  trespasser,  and  the  defendant  owed 
him  no  duty  other  than  not  to  wilfully  in- 
jure him. 

In  Poling  v.  Ohio  River  R.  Co.  38  W.  Va. 
645,  24  L.R.A.  216,  18  S.  E.  782,  plaintiff*? 
intestate  was  standing  on  the  defendant's 
right  of  way,  within  two  steps  of  a  public 
highway,  and  15  feet  of  a  mail  crane,  for 
the  purpose  of  watching  the  postal  clerk 
catch  the  mail  bag  that  had  been  suspended 
from  the  crane,  while  the  train  was  in 
motion.  In  some  way,  as  the  postal  clerk 
undertook  to  make  the  catch,  a  sliver  from 
the  mail  crane  broke  off,  and  was  hurled 
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against  the  plaintiff's  intestate,  killing  him. 
In  denying  the  right  of  the  plaintiff  to  re- 
cover, the  court  held  that  his  intestate  was 
a  mere  trespasser,  or,  at  most,  a  permissive 
licensee,  and  the  defendant,  therefore,  owed 
him  no  duty  other  than  not  to  wilfully  or 
wantonly  injure  him,  and  was  consequently 
i  not  legally  responsible  for  his  death ;  the 
court  saying:  "He  was  there  simply  as  a 
looker-on  to  see  the  mail  train  go  by  and 
a  mail  agent  make  the  flying  catch  of  thf 
mail  pouch.  Therefore  he  was  a  mere  tres- 
passer, or,  at  best,  a  voluntary  licensee.  The 
company  made  no  change  to  endan^^r  him 
after  he  came.  It  owed  him  no  duty  that 
was  violated.  ...  It  was  a  case  in 
which  the  unexpected  happened,  and  its  lia- 
bility to  happen  could  not  be  foreseen,  and 
is  only  proved  by  the  actual  happening." 

In  Holland  v.  Sparks,  92  Ga.  753,  18  S. 
E.  990,  plaintiff's  'intestate  was  walkinj^ 
along  near  the  defendant's  track,  upon  its 
right  of  way,  when  a  freight  train  was  de- 
railed as  a  result  of  being  negligently  run 
too  rapidly,  and  one  of  the  cars  struck 
plaintiff's  intestate  and  killed  him.  In 
holding  the  plaintiff  was  not  entitled  to  re 
cover,  the  court  said:  "In  the  present  cas" 
it  was  insisted  that  the  servants  in  charge  of 
the  defendant's  freight  train  were  running 
it  at  a  high  and  dangerous  rate  of  speed, 
and  that  this  conduct  on  their  part  amount- 
ed to  negligence.  Most  probably  it  was  a 
violation  of  the  duty  which  these  servants 
owed  to  the  company,  and  to  those  whose 
property  was  being  transported  by  the  tra^n, 
and  in  this  sense  their  conduct  may  have 
been  negligent.  But  we  do  not  think  their 
failure  to  observe  due  care  and  diligence 
in  running  the  train  was  negligence,  as 
against  one  in  no  way  connected  therewith, 
and  whose  injury,  by  its  rapid  running  and 
derailment,  was  a  consequence  so  remote 
as  to  require  almost  the  gift  of  prophecy  to 
anticipate  it." 

So,  in  the  leading  case  of  Sweeny  v.  Old 
Colony  &  N.  R.  Co.  10  Allen,  368,  87  Am. 
Dec.  644,  cited  with  approval  in  Oiiar*"  »•. 
Southern  R.  Co.  137  N.  C.  139,  49  S.  E.  79, 
the  court  said:  "So  a  licensee  who  enters 
on  premises  by  permission  only,  without 
any  enticement,  allurement,  or  inducement 
being  held  out  to  him  by  the  owner  or  oc- 
cupant, cannot  recover  dama^yos  for  injuries 
caused  by  obstructions  or  pitfalls.  He  goes 
there  at  his  own  risk,  and  enjoys  the  license 
subject  to  its  concomitant  perils.  No  duty 
is  imposed  by  law  on  the  owner  or  occu- 
pant to  keep  his  premises  in  a  suitable  con- 
dition for  those  who  come  there  solely  for 
their  own  convenience  or  pleasure." 

In  Carr  v.  Missouri  P.  n.  Co.  105  ATo. 
214,  92  S.  W.  874,  plaintiff,  while  walking 
along  one  of  the  defendant's  railway  tracks. 
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which  was  habitually  used  by  pedestrians, 
was  injured  by  being  struck  by  a  brake 
shoe,  which  was  thrown  from  a  train  run- 
ning in  the  opposite  direction  on  a  parallel 
track,  on  account  of  the  alleged  negligence 
of  the  defendant  in  permitting  the  defective 
shoe  to  be  upon  its  train.  In  holding  that 
the  plaintiff  in  no  view  of  the  law  was  en- 
titled to  recover,  the  court  said:  "The 
plaintiff  was  on  the  defendant's  right  of 
way,  enjoying  the  privilege  merely  of  a  li- 
censee in  walking  thereon,  and  the  company 
owed  him  no  other  or  greater  duty  than  not 
to  negligently  or  wantonly  injure  him.  The 
evidence  in  no  way  shows  that  the  injury 
was  the  result  of  negligence  on  the  part  of 
the  company.  .  .  -.  *If  there  is  no  evi- 
dence of  a  wilful,  reckless,  or  wanton  dis- 
regard to  human  life  on  the  part  of  the 
operatives  of  the  train,  there  is  nothing  for 
a  jury  to  pass  upon,  and  the  court  should 
sustain  a  demurrer  to  the  evidence.  .  .  .' 
The  courts  make  a  distinction  between  a 
person  who  comes  upon  railroad's  premises 
at  the  invitation  of  the  railroad  company, 
or  for  some  purpose  connected  with  its 
business,  and  a  person  who  goes  upon  such 
premises  for  his  own  convenience  or  pleas- 
ure. In  the  one  case  there  is  a  duty  to 
protect  the  person  thus  going  upon  the 
property  of  another  from  injury  while  on 
his  premises,  while  as  to  the  other  there  is 
no  such  duty."  Peterson  v.  South  &  West- 
ern R.  Co.  143  N.  C.  265,  8  L.R.A.(N.S.) 
1240,  118  Am.  St.  Rep.  799,  55  S.  E.  618, 
In  Ray  v.  Aberdeen  &  R.  F.  R.  Co.  141  N.  C. 
84,  53  S.  E.  622,  the  plaintiff  was  a  pas- 
senger, and  was  injured  by  a  backing  train. 
The  question  of  contributory  negligence  was 
submitted  to  the  jury. 

Upon  the  second  issue  his  Honor  in- 
structed the  jury  that,  "if  they  found  by 
the  greater  weight  of  the  evidence  that  the 
plaintiff,  by  the  exercise  of  that  care  which 
an  ordinarily  prudent  man  would  have  exer- 
cised- under  similar  circumstances,  could 
have  discovered  that  the  said  piece  of  scant- 
ling was  lying  so  dangerously  near  the  de- 
fendant's side  track  as  to  make  it  probable 
that  it  would  be  struck  by  the  passing 
train  and  injure  the  plaintiff  in  the  way 
he  was  injured,  in  time  to  have  avoided 
being  so  injured,  then  the  court  charges  you 
that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  of  the  defendant  in  bringing 
about  his  injury,  and  you  will  answer  the 
second  issue  'Yes.'"  While  it  is  by  no 
means  clear  that,  in  the  light  of  the  plain- 
tiff's evidence,  he  may  not  have  told  the 
jury  to  answer  the  first  issue  in  the  nega- 
tive, that  question  is  not  presented,  and 
we  do  not  decide  it.  Certainly,  however, 
when  his  Honor  placed  upon  the  plaintiff 
the  same  standard  to  avoid  being  injured 
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as  he  imposed  upon  the  defendant  to  avoid 
injuring  him,  the  plaintiff  cannot  complain. 
The  defendant  was  using,  in  a  lawful  way, 
and  for  a  lawful  purpose,  its  right  of  way, 
while  plaintiff,  in  the  most  favorable  view 
for  him,  was  a  voluntary  or  permissive  li- 
censee. He  had  the  same,  if  not  better,  op- 
portunity of  seeing  the  physical  conditions 
by  which  he  was  surrounded  as  the  defend- 
ant's employees.  There  was  no  concealed 
danger.  The  pile  of  lumber  and  the  posi- 
tion of  the  plank  or  scantling  were  obvious. 
It  is  true  that  he  did  not  see  or  observe  that 
the  plank  was  in  a  position  to  be  struck 
by  the  backing  train,  and  it  is  also  true 
that  defendant's  employees  did  not  see  or 
observe  it.  Conceding  that  it  was  the  duty 
of  one  to  do  so,  why  was  it  not  equally  the 
duty  of  the  other?  Why,  as  contended  by 
plaintiff,  was  defendant  guilty  of  negligence 
in  not  seeing  the  position  of  the  plank,  and 
he  relieved  of  all  obligation  to  see  it,  stand- 
ing within  2  or  3  feet  of  the  pile  while  de- 
fendant's employees  were  discharging  their 
duty  on  the  moving  train?  The  jury  found 
that  both  should  haVe  done  so,  and  by  the 
exercise  of  reasonable  oare  could  have  pre- 
vented the  accident.  The  negligence  of  both 
continued  up  to  the  last  moment,  leaving 
no  element  of  the  last  clear  chance  in  the 
case.  In  this  condition  of  the  record  it  is 
manifest  that  the  plaintiff  cannot  recover. 
The  jury  having  found,  under  his  Honor's 
instructions,  that  the  plaintiff,  in  the  exer- 
cise of  the  care  of  an  ordinarily  prudent 
man,  under  similar  circumstances,  could 
have  discovered  that  the  piece  of  scantling 
was  lying  so  dangerously  near  the  track  as 
to  make  it  probable  that  it  would  be  struck 
by  a  passing  train,  and  injure  him^  in  the 
way  he  was  injured,  in  time  to  have  avoided 
being  so  injured,  no  other  conclusion  could 
be  reached  than  that  his  failure  to  get  out 
of  the  danger  from  the  train,  which  he 
knew  was  backing,  and  for  which  he  was 
waiting,  was  the  proximate  cause  of  the 
injury.  Both  parties  are  held  to  correlative 
duties,  not  necessarily  or  always  the  same, 
but  regulated  by  the  relation  which  they 
occupy  in  respect  to  the  transaction  or  oc- 
currence, by  reason  of  which  the  injury  is 
caused.  The  owner  of  premises  in  their 
lawful  use  owes  to  a  trespasser  or  permis- 
sive licensee  a  duty,  the  standard  of  which 
is  fixed  by  law.  The  trespasser  or  licensee 
owes  to  himself,  while  on  the  premises,  a 
duty  also  fixed  by  law.  If,  by  reason  of 
the  failure  of  both  to  act  up  to  the  stand- 
ard, the  trespasser  or  licensee  is  injured, 
and  such  failure  is  concurrent  with  and 
continues  up  to  the  moment  of  the  impact, 
the  law  attributes  the  injury  to  his  failure, 
and  not  "to  that  of  the  defendant,  and  does 
not  permit  a  recovery.     This  is  the  basis 
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upon  which  the  doctrine  of  contributory 
negligence,  which  bars  a  recovery,  is  found- 
ed. This  was  the  sole  question  involved 
in  this  case  upon  the  second  issue.  His 
Honor  properly  defined  the  plaintiff's  duty, 
and  the  jury  found  that  he  failed  to  act  up 
to  the  standard.  Many  of  the  numerous  re- 
quests for  instructions  were  calculated  to 
confuse  the  real  question  and  mislead  the 
jury.  We  do  not  mean  that  they  were  so 
intended.  In  every  case  involving  liability 
for  alleged  negligent  conduct,  either  of  com- 
mission or  omission  of  duty,  the  decision 
may  be  simplified,  and  much  confusing  lan- 
guage eliminated,  by  keeping  in  mind  the 
elemental  truth  that  the  real  inquiry  is 
whether  there  has,  in  the  concrete  -case,  been 
a  breach  of  duty  by  either  or  both  parties. 
This  being  answered,  the  sole  remaining 
inquiry  is  whether  the  proximate  cause  of 
the  conditions  produced  by  such  breach  of 
duty  is  located.  Usually  the  questions  com- 
bine both  law  and  fact,  and  the  latter  must 
be  decided  by  the  jury.  In  some  exceptional 
cases,  upon  well-settled  principles,  the  ques- 
tion is  one  of  law,  to  be  decided  by  the 
court  by  instructions  to  the  jury,  or  upon 
demurrer  to  the  evidence.  His  Honor  put 
the  real  question  upon  the  second  issue  in 
its  simplest  form,  and  at  the  same  time 
comprehended  every  essential  element  in- 
volved. Many  of  the  exceptions  have  no 
relation  to  the  question  of  contributory 
negligence,  and  were  properly  refused.  It 
is  well  settled  that,  when  the  charge  given 
presents  every  phase  of  the  controversy, 
with  correct  instructions  as  to  the  law,  a 
new  trial  will  not  be  awarded  for  failure  to 
give  the  instructions  asked,  although  they 
may  involve  correct  propositions  of  law.  The 
instructions  given  bring  the  case  within  this 
rule.  We  do  not  find  any  merit  in  the  ex- 
ceptions to  the  admission  and  rejection  of 
testimony.  His  Honor  properly  exercised  his 
discretion  in  denying  the  motion  to  set  aside 
the  verdict  on  account  of  the  alleged  mis- 
conduct of  the  jury.  The  wisdom  of  the 
well-settled  rule  excluding  evidence  from 
the  jurors  tending  to  impeach  their  verdict 
is  illustrated  in  this  case.  Upon  the  whole 
evidence  the  deplorable  injury  sustained  by 
the  plaintiff  appears  to  have  been  one  of 
those  accidents  which  overtake  men  in  life 
for  which  it  is  impossible  to  account,  or  to 
affix  any  moral  or  legal  accountability. 
While  the  jury  may  well  have  found  this 
to  be  so,  they  have  reached  the  same  result 
by  fixing  blame  on  both  parties.  This  is 
one  of  the  tendencies  of  the  human  mind, 
the  other  and  more  charitable  being  to  at- 
tribute to  unforeseen  and  uncontrollable 
causes  many  of  the  incidents  of  human  life. 
The  plaintiff  recovered  substantial  damajjes 
on  his  second  cause  of  action,  and  it  would 
19L.R.A.(N.S.)     . 


seem  that  the  Jury,  within  the  latitude 
necessarily,  and  perhaps  wisely,  given  them, 
have  done  substantial  justice.  At  least 
there  is  no  error  entitling  either  party  *o 
further  prolong  the  litigation. 
The  judgment  must  be  affirmed. 
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NICHOLAS  C.  FRIES,  Appt., 

V. 

LEWIS  F.  OSBORN  et  al.,  Respta. 
(190  N.  Y.  36,  82  N.  E.  716.) 

Evidence  —  will  —  intent. 

The  mere  fact  that  a  will,  making  no  ref- 
erence to  real  estate,  gives  legacies  in  excess 
of  testator's  personalty,  will  not  admit  evi- 
dence that  testator  meant  by  the  legacies 
to  repay  money  loaned  him  for  the  purchase 
of  the  realty,  and  therefore  intended  them  to 
be  a  charge  upon  it. 

(November  19,  1907.) 


Case  Note.  —  Admiasihility  of  extrinsic 
evidence  for  the  purpose  of  charging 
property  with  payment  of  legacies  or 
debts  where  the  will  is  silent  on  that 
point. 

The  scope  of  this  note  is  limited  strictly 
to  cases  where  there  is  no  language  in  the 
will  susceptible  of  interpretation  on  the 
point,  extrinsic  evidence  being  relied  upon 
to  read  into  it  a  provision  on  the  subject. 

The  doctrine  of  the  case  reported  finds 
support  in  the  very  nearly  parallel  case  of 
Heslop  V.  Gatton,  71  111.  628,  where  a  testa- 
trix died  testate  as  to  her  personal  prop- 
erty only,  the  will  containing  no  devise  of 
real  estate  whatever.  The  personal  property 
not  specifically  disposed  of  was  insufficient 
to  pay  the  principal  legacy,  but  no  inten- 
tion of  the  testatrix  to  charge  her  real  es- 
tate with  the  payment  of  this  legacy  was 
expressly  declared  by  the  will,  nor  was  there 
anything  in  the  language  of  the  will  from 
which  such  intention  could  be  fairly  and 
satisfactorily  inferred.  It  was  argued  that 
it  was  the  intention  of  the  testatrix  that 
the  legacy  should  be  paid  out  of  the  pro- 
ceeds of  the  real  estate,  and  that  she  knew 
that  unless  it  was  so  paid  it  must  fail ;  and 
a  bill  filed  for  the  construction  of  the  will 
set  out,  as  affording  evidence  of  such  inten- 
tion, the  state  of  the  property  of  the  testa- 
trix, which  consisted  for  the  most  part  of 
real  estate;  that  her  income  was  derived 
from  an  interest  in  a  life  estate,  determi- 
nable on  her  death,  and  was  absorbed  by  her 
annual  expenses;  and  that  it  was  her  in- 
tention to  convert  her  real  estate  into 
money,  and  that  she  had  given  for  that  pur- 
pose a  power  of  attorney  to  sell  it.  The 
court  said:  "Without  adverting  to  the 
force  of  such  circumstances  as  evidence  to 
show  the  intention  to  charge  the  real  es- 
tate  with   the   payment  of  the   legacy,   in 
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APPEAL  by  plaintiff  from  a  judpnent  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  aflirminf^  an  in- 
terlocutory judgment  of  a  Special  Term  for 
Livingston  County  upon  the  report  of  a 
referee  in  defendants'  favor  in  a  proceeding 
to  partition  certain  real  estate  in  which  de- 
fendants sought  to  charge  legacies  in  the 
will  of  Michael.  J.  Fries,  deceased,  upon  the 
property.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  A.  Nash,  with  Mr.  Newton 
B.  Gorham,  for  appellant: 

The  real  estate  of  a  decedent  cannot  be 
charged  with  the  payment  of  legacies,  unless 
there  is  a  devise  either  expressly  charging 
the  real  estate,  or  from  which  it  can  be  in- 
ferred that  there  was  an  intention  on  the 
part  of  the  testator  so  to  charge  his  real 
estate. 

Lupton  V.  Lupton,  2  Johns.  Ch.  623; 
McCom,  V.  McCom,  100  N.  Y.  613,  3  N.  E. 
480;  Reynolds  v.    Reynolds,  16  N.  Y.  259. 


Messrs.  Clyde  E.  SlinUs  and  Charles  W. 
Stevens,  for  respondents: 

The  law  seeks  only  to  discover  and  carry 
out  the  purpose  of  the  testator. 

Reynolds  v.  Reynolds,  16  N.  Y.  262;  Mc- 
Manus  v.  McManus,  179  N.  Y.  342,  72  N. 
E.  235;  Taylor  v.  Dodd,  68  N.  Y.  348. 

Where  the  personalty  at  the  time  of  death 
is  inadequate,  resort  is  always  had  to  the 
extrinsic  circumstances  at  the  date  of  the 
will  to  ascertain  testator's  intention. 

Kalbfleisch  v.  Kalbfleisch,  67  N.  Y.  363; 
Sevan  v.  Cooper,  72  N.  Y.  322;  LeFevre 
V.  Toole,  84  N.  Y.  102;  Hoyt  v.  Hoyt,  85  N. 
Y.  147;  Scott  v.  Stebbins,  91  N.  Y.  614; 
McCorn  v.  McCorn,  100  N.  Y.  611,  3  N.  E. 
480;  Re  Rochester.  110  N.  Y.  168,  17  N.  E. 
740;  Brill  V.  Wright,  112  N.  Y.  135,  8  Am. 
St.  Rep.  717,  19  N.  E.  628;  Briggs  v.  Car- 
roll, 117  N.  Y.  291,  22  N.  E.  1054;  Morris 
V.  Sickly.  133  N.  Y.  466,  31  N.  E.  332; 
Hogan  V.  Kavanaugh,  138  N.  Y.  417,  34  N. 
E.  292;  McManus  v.  McManua,  179  N.  Y. 


case  they  were  admissible  for  such  purpose, 
we  are  clearly  of  opinion  that  such  extrin- 
sic evidence  cannot  be  resorted  to,  to  show 
what  the  testatrix  intended,  under  the  rules 
of  evidence  applicable  to  the  construction 
of  wills.  GJenerally,  a  will  is  not  to  be  con- 
strued by  anything  dehors,  where  there  is 
no  latent  ambiguity,  and  parol  evidence  is 
not  admissible  to  show  the  intention  of  the 
testator  against  the  construction  on  the 
face  of  the  will,  and  the  state  of  his  prop- 
erty cannot  be  resorted  to,  to  explain  the  in- 
tention." 

A  similar  decision  was  made  in  Went- 
worth  V.  Read,  166  111.  139,  46  N.  E.  777, 
where  a  testator  who,  neither  at  the  time  of 
making  the  will  nor  at  the  time  of  his 
death,  owned  or  possessed  more  than  an  in- 
considerable amount  of  personal  property, 
his  estate  consisting  almost  wholly  of  real 
property,  gave  legacies  to  a  considerable 
amount,  his  will  upon  its  face  neither  ex- 
pressly nor  impliedly  making  such  legacies 
a  lien  or  charge  upon  his  real  estate.  The 
court  said:  "It  is  insisted  that  the  will 
should  be  read  in  the  light  of  extrinsic  facts 
and  circumstances  which  existed  when  it 
was  made  and  when  it  took  effect,  and 
which  were  well  known  to  the  testator;  and 
that,  when  so  read  and  considered,  the  im- 
plication arises  that  the  testator  intended 
to  charge  these  legacies  upon  his  real  es- 
tate. It  is,  however,  well  settled  that  the 
intention  of  the  testator  must  be  deter- 
mined by  the  will  itself,  and  not  from  evi- 
dence aliunde.  There  is  no  latent  ambiguity 
in  the  will  requiring  parol  evidence  to  ex- 
plain, and,  where  the  intention  to  make  the 
legacies  a  charge  upon  the  real  estate  is 
not  expressed  in  the  will,  or  cannot  be  im- 
plied from  the  language  used,  we  know  of 
no  rule  of  law  which  would  authorize  us  to 
go  outside  of  the  will  to  look  for  proof  of 
such  intention." 
19L.R.A.(N.S.) 


In  McGough  v.  Hughes,  18  R.  I.  768,  30 
Atl.  851,  it  was  held  that  parol  evidence 
was  not  admissible  to  prove  that  the  testa- 
tor had  no  personal  estate  out  of  which  leg- 
acies could  be  paid,  for  the  purpose  of  creat- 
ing an  inference  that,  as  the  will  was  made 
only  a  few  days  before  the  testator's  death, 
he  must  have  known  that  the  legacies  could 
be  paid  only  out  of  his  real  estate,  and 
hence,  that  he  must  have  Intended  to  charge 
the  payment  of  them  thereon,  where  the 
will  contained  no  express  charge  on  the  real 
estate,  nor  any  language  from  which  the 
charge  could  be  implied,  and  made  no  men- 
tion of,  or  reference  to,  the  real  estate,  nor 
even  contained  a  gift  of  the  residue  of  the 
estate  under  which  real  estate  might  pass. 

The  Pennsylvania  courts  also  recognize 
the  doctrine  that  there  must  be  something 
on  the  face  of  a  will  from  which  an  inten- 
tion of  the  testator  to  create  a  charge  on 
real  estate  can  be  inferred.  Okeson's  Ap- 
peal, 59  Pa.  99;  Duvall's  Estate,  146  Pa. 
176,  23  Atl.  231. 

In  Bishop  v.  Howarth,  59  Conn.  456,  22 
Atl.  432,  it  was  held  that  oral  evidence  was 
inadmissible  to  show  the  actual  intention  of 
the  testator  in  regard  to  the  payment  of  a 
mortgage  debt  on  property  devised. 

In  Colder  v.  Chandler,  87  Me.  63,  32 
Atl.  784,  where  a  will  made  no  mention  of 
life  insurance,  and  no  expression  in  it  af- 
forded any  evidence  that  the  testator  in- 
tended to  change  the  direction  which  the 
law  gives  to  such  insurance  money;  but  it 
appeared  that  the  personal  estate  was  in- 
suflTicient  to  pay  the  debts  and  bequeste  in 
the  will, — it  was  held  that  parol  evidence 
was  not  admissible,  upon  the  ground  of  la- 
tent ambiguity  in  the  will,  to  show  an  al- 
leged intention  on  the  part  of  the  testator 
that  such  life  insurance  should  be  considered 
as  part  of  his  personal  estete. 
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338,  72  Nr  E.  235;  Gilmer  v.  Stone,  120  U. 
S.  686,  30  L.,ed.  734,  7  Sup.  Ct.  Rep.  689. 

Hlscock,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  partition.  The  appel- 
lant and  various  defendants  are  the  rela- 
tives and  heirs  at  law  of  one  Michael  J. 
Fries,  who  died  leaving  no  descendants.  The 
respondents  are  relatives  of  his  deceased 
wife  and  lefj^atees  under  his  will.  The  dis- 
pute between  them  is  summarized  in  the 
question  submitted  to  us,  whether  certain 
legacies  to  the  latter  are  a  charge  upon  real 
estate  of  the  testator  which  descended  to 
the  former.  In  the  answer  which  we  are 
about  to  give  to  this  question  we  feel  con- 
strained to  differ  with  the  decisions  of  the 
learned  courts  below,  which  have  held  that 
such  legacies  were  such  a  charge. 

The  will  which  presents  the  question,  out- 
side of  clauses  respectively  directing  the 
payment  of  debts  and  funeral  expenses  and 


appointing  an  executor,  contains  simply 
and  solely  the  following  provision:  "Sec- 
ond. I  give  and  bequeath  to  my  brother-in- 
law,  Lewis  F.  Osborn,  the  sum  of  five  hun- 
dred dollars  ($500.00),  and  to  ray  sisters- 
in-law,  namely,  Ella  Harding,  Mary  Kil- 
bury,  Jennie  Southgate,  the  sum  of  three 
hundred  dollars  ($300.00)  each,  and  my 
sister-in-law,  Dora  F.  Osborn,  the  sum  of 
five  hundred  dollars  ($500.00),  and  my 
niece  Gladis  Kilbury  and  my  nephew  Lewis 
S.  Osborn,  the  sum  of  five  hundred  dollars 
($500.00)  each."  From  evidence,  much  of 
which  was  received  over  sufficient  objections 
and  exceptions,  the  court  has  found, 
amongst  other  things,  that  the  testator  left 
sufficient  personal  property  to  pay  only  a 
small  portion  of  the  legacies  after  satisfac- 
tion of  debts;  that  at  the  time  of  making 
the  will  he  knew  the  value  of  his  personal 
property  and  the  amount  of  his  debts;  that 
the  father  of  the  decedent's  wife  had  ad- 
vanced $1,000   on   the  purchase   price  of  a 


The  doctrine  of  the  case  reported  is  also 
supported  by  the  statement  of  the  rule  in 
19  Am.  &  Eng.  Ene.  Law,  2il  ed.  p.  1351, 
that  the  intention  of  a  testator  to  charge 
legacies  upon  his  real  property  cannot  be 
inferred  from  circumstances  altogether  ex- 
trinsic to  the  will,  and  that  evidence  ali- 
unde is  not  admissible  to  show  a  testator's 
intention,  unless  there  is  a  latent  ambiguity 
in  the  will. 

There  seem,  however,  to  be  considerable 
difTerences  of  opinion  as  to  when  a  will  is 
susceptible  of  interpretation,  and,  while  it 
is  not  purposed  to  go  into  the  general  ques- 
tion, some  reference  to  certain  decisions 
where  the  provisions  of  the  will  appeared 
to  afford  a  very  slender  basis  for  admission 
of  extrinsic  evidence  may  properly  be  made 
in  this  connection. 

In  Leigh  v.  Savidge,  14  N.  J.  Eq.  124,  it 
was  said  that,  while  the  authorities  are  by 
no  means  agreed  as  to  whether  parol  evi- 
dence is  admfssible  as  to  the  amount  and 
nature  of  the  testator's  estate,  or  other  ex- 
trinsic circumstances,  in  order  to  ascertain 
the  testator's  intention  to  charge  the  lega- 
cies upon  real  estate  or  to  exonerate  tlie 
personalty;  and  although  the  decided  weight 
of  the  English  authorities  would  seem  to  be 
against  it, — it  is  well  settled  in  New  Jersey 
that  such  evidence  is  admissible;  and  it 
was  accordingly  held,  where  a  testator  gave 
numerous  pecuniary  legacies  and  devised 
his  house  and  lot  to  his  widow  for  life,  di- 
recting that  on  her  death  it  should  be  sold 
and  the  money  equally  divided  between  cer- 
tain persons,  no  disposition  whatever  being 
made  of  the  balance  of  his  real  estate,  con- 
cluding with  the  appointment  of  executors, 
"investing  them  with  all  power  necessary 
to  execute  that  ample  trust."  that  evidence 
was  admissible  that,  at  the  date  of  the  will, 
the  testator's  personal  property  was  entirely 
19L.R.A.(N.S.) 


inadequate  to  satisfy  the  legacies  given  by 
the  will,  and  so  continued  up  to  the  testa- 
tor's death,  but  that  the  amount  of  the 
legacies  given  by  the  testator,  making  a 
reasonable  allowance  for  the  costs  and  ex- 
penses of  settling  his  estate,  was  equal  to 
the  combined  value  of  his  personal  and  real 
estate  not  specifically  devised. 

But  even  if  the  New  Jersey  doctrine  be 
regarded  as  at  variance  with  the  foregoing 
cases,  the  substantial  result  is  the  same,  as 
it  is  held  that,  although  the  insufficiency  of 
the  personal  estate  to  pay  legacies,  when  so 
made  to  appear,  creates  a  strong  impression 
in  favor  of  an  intention  to  charge  them, 
yet,  standing  alone,  it  is  not  enough,  as 
against  heirs,  to  efTect  such  a  charge. 
Leigh  v.  Savidge,  supra;  Johnson  v.  Poul- 
son,  32  N.  J.  Eq.  390;  Turner  v.  Gibb,  48 
N.  J.  Eq.  526,  22  Atl.  580. 

In  Stuart  v.  Robinson,  80  Miss.  290,  92 
Am.  St.  Rep.  603,  31  So.  903,  where  a  tes- 
tatrix on  her  deathbed,  knowing  that  she 
had  neither  money  nor  personalty  siffi- 
cient  to  satisfy  pecuniary  bequests,  made  a 
will  making  various  dispositions  of  hor 
property,  specifically  devising  her  real  e 
iate,  it  was  held  that  her  situation  and  sur- 
roundings might  be  considered  in  detennin 
ing  whether  the  pecuniary  legacies  should  be 
charged   upon   the   lands. 

In  Theobald  v.  Fugman,  64  Ohio  St.  473, 
60  N.  E.  606,  it  was  held  that  legacies  not 
specifically  charged  upon  real  estate  will 
nevertheless  be  held  to  be  charged  upon  such 
real  estate,  and  be  a  lien  thereon,  where  it 
appears  that  the  testator,  at  the  time  the 
will  was  made  and  at  his  decease,  had  no 
moneys  or  personal  estate  of  any  kind  out 
of  which  such  legacies  could  be  paid,  un- 
less a  contrary  intention  is  manifest  from 
the   whole   will. 
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farm  deeded  to  testator  and  owned  by  him 
at  the  time  of  his  death;  that  the  latter  had 
intended  that  his  wife's  relatives  should  be 
repaid  by  will,  or  otherwise  the  sum  so  ad- 
vanced with  interest  for  many  years;  that 
the  will  was  drawn  by  a  person  ignorant  of 
the  law  relating  to  wills;  and,  finally,- 
"that  the  said  testator  .  .  .  intended 
to  and  did  charge  the  real  estate  with  the 
payment  of  the  legacies  mentioned  in  his 
will."  Obviously  the  will  under  considera- 
tion does  not  expressly  charge  the  legacies 
upon  the  testator's  real  estate.  But  the 
rule  is  invoked  that  extrinsic  evidence  may 
be  resorted  to  for  the  purpose  of  showing 
an  intention  to  so  charge  such  l^acies 
which  will  be  binding  in  the 'construction  of 
the  will,  although  express  provision  to  that 
effect  is  wanting. 

It  will  therefore  be  well  to  place  before 
us  the  rule  upon  this  subject  as  it  has  been 
stated  at  various  times  and  as  unquestion- 
ably it  now  runs.  In  Lupton  v.  Lupton,  2 
Johns.  Ch.  014,  623,  it  is  said:  "The  real 
estate  is  not,  as  of  course,  charged  with  the 
payment  of  legacies.  It  is  never  charged  un- 
less the  testator  intended  it  should  be,  and 
that  intention  must  be  either  expressly  de- 
clared, or  fairly  and  satisfactorily  inferred, 
from  the  language  and  disposition  of  the 
will."  In  Bevan  v.  Cooper,  72  N.  Y.  31T, 
322,  it  is  said:  "There  are  some  rules  which 
are  well  settled  as  to  the  payment  or  char- 
ging of  general  legacies.  One  is  that  the 
primary  fund  for  the  payment  of  them  is 
the  personal  estate.  It  is  one  which  is  to 
be  observed,  unless  express  direction  other- 
wise is  found  in  the  will,  or  there  be  a  clear 
intent  to  the  contrary  to  be  gathered  from 
the  provisions  of  the  will,  which  may  be 
assisted  by  the  extraneous  circumstances  of 
the  case."  It  is  further  written  in  this 
case:  "It  is  said  that  the  mere  fact  of  giv- 
ing legacies  by  the  testator  furnishes  a 
strong  probability  that  he  intended  that 
they  should  be  paid  if  his  estate,  in  any  of 
its  parts,  was  sufficient  therefor.  It  is 
hardly  to  be  supposed  that  a  man  of  sense, 
engaged  in  the  solemn  and  deliberate  matter 
of  making  a  final  disposition  of  his  worldly 
estate,  would  trifle  with  the  subject,  by 
making  bequests  which  he  did  not  expect  or 
intend  should  be  satisfied;  and,  if  so,  then 
at  first  view  it  seems  plausible  to  say  that 
he  must  have  meant  that  they  should  be 
satisfied  from  any  portion  of  his  estate — 
from  the  real,  if  the  personal  does  not  suf- 
fice. But  yet  this  idea  only  imputes  to  the 
testator  a  general  purpose  that  legacies 
given  shall  be  paid.  It  does  not  satisfacto- 
rily show  that,  when  giving  them,  it  entered 
into  his  mind  and  formed  a  part  of  his  in- 
tent that  they  should  be  so  charged  upon 
his  real  estate  as  that  it  should  be  subject 
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to  them  as  to  a  lien."  In  McCorn  v.  Mc- 
Com,  100  N.  Y.  511,  513,  3  N.  E.  480,  it  is 
said:  "Whether  a  legacy  is  charged  upon 
the  real  estate  of  the  decedent  is  always  a 
question  <Jf  the  testator's  intention.  The 
language  of  the  will  is  the  basis  of  the  in- 
quiry; but  extrinsic  circumstances  which 
aid  in  the  interpretation  of  that  language, 
and  help  to  disclose  the  actual  intention, 
may  also  be  considered." 

These  decisions  simply  make  application 
to  a  specific  subject  of  the  general  rule  that 
extrinsic  evidence  may  be  resorted  to  within 
certain  limits  and  qualifications  for  the  pur- 
pose of  ascertaining  the  intention  of  the  tes- 
tator, and  thereby  of  making  clearer  and  in- 
terpreting clauses  in  his  will  which  other- 
wise are  obscure  and  of  uncertain  meaning. 
But  this  general  rule,  wherever  laid  down, 
and  the  rule  applicable  to  the  solution  of 
the  particular  question  before  us  as  stated 
in  the  citations  which  we  have  made,  seem 
to  make  it  sufficiently  clear  that  extrinsic 
evidence  may  be  utilized  only  for  the  pur- 
pose of  interpreting    something    which    is 
actually  written  in  the  will,  that  there  must 
be  some  provision  in  the  will  which   w^ill 
serve  as  a  subject  for  interpretation,  and 
that,  under  the  guise  of  interpretation,  ex- 
trinsic evidence  cannot  be  utilized  for  the 
purpose  of  adding   to   the  will   provisions 
which     otherwise   are     not     found     there 
at     all.     Many     cases     have     been     cited 
by     the     learned     counsel     for     the     re- 
spondent,   and    many    more    might    have 
been     added,     in     which    ""  extrinsic     evi- 
dence has  been  allowed  to  aid  the  court  in 
interpreting  provisions  of  wills  which  gave 
legacies   and  disposed   of   real   estate,   and 
whereby  the  conclusion  was  aided  that  the 
devise  of  the  real  estate  was  made  subject 
to  the  payment  of  the  legacies.    But  no  case 
has  been  cited,  or,   as  we  believe,  can  be 
found,   in  which  it  has  been  decided  that 
evidence  extrinsic  to  the  will  may  be  made 
the  basis  of  construing  into  the  will  provi- 
sions  charging   real  estate  with   the   pay- 
ment of  legacies  where  the  will  as  actually 
written  by  the  testator  contained  not  one 
word  even  indirectly  relating  to  this  sub- 
ject,  and   was   absolutely   silent   upon    the 
subject  of  the  testator's  real  estate,  not  tak- 
ing notice  or  disposing  of  it  in  any  way 
whatever.     It  seems  almost  axiomatic  that 
a  will  cannot  create  a  charge  or  lien  upon 
real   estate  when   it  contains  no   provision 
whatever  which  disjwses  of  or  deals  with 
such  real  estate.    The  idea  of  charging  real 
estate  with  the  payment  of  money  by  will 
necessarily  seems  to  imply  that  the  instru- 
ment shall  take  jurisdiction  of  the  former 
and  contain  some  provision  with  reference 
to  it,  and  that  it  shall  not  be  absolutely 
silent  and  barren  of  any  word  relating  to  it. 
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L'ntil  some  method  is  adopted  of  reforming 
wills  after  the  death  of  the  testator,  we 
fail  to  see  how  parol  extrinsic  testimony 
can  be  made  to  control  the  testamentary 
disposition  of  property-  as  to  which  the 
testator   has   died  absolutely  intestate. 

As  we  read  it,  that  is  this  case.  The  tes- 
tator has  died  intestate  as  to  his  real  es- 
tate. His  will  does  not  touch  it  at  all. 
There  are  no  clauses  relating  to  it  which 
may  be  made  the  basis  of  interpretation  and 
construction.  We  do  not  see  how  we  are 
any  more  entitled  upon  the  record  present- 
ed to  say  that  the  will  requires  that  the 
legacies  be  charged  upon  the  uhmentioned 
real  estate  than  we  would  be  entitled  to  read 
into  the  will  a  provision  giving  it  in  whole 
or  part  to  the  legatees  named.  Perhaps  it 
ma^  be  assimied  from  the  evidence  and 
findings  that  this  conclusion  defeats  what 
was  really  the  expectation  and  intention  of 
the  testator.  If  that  is  so,  of  course,  it  is 
to  be  regretted.  But  it  will  be  only  an- 
other illustration  of  the  experience  that  no 
statute  or  rule,  however  wise  and  condu- 
cive to  public  welfare  and  safety  in  its 
general  observance  and  application,  can  be 
so  framed  that  it  may  not  be  made  by  ig- 
norance and  carelessness  an  occasional 
source  of  hardship  in  the  individual  case. 

The  question  certified  to  us  must  be  an- 
swered in  the  negative,  and  the  judgment 
appealed  from  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  event. 

Cnllen,  Ch.  J.,  and  Edward  T.  Bartlett, 
Halght,  O'Brien,  Vann,  and  Chase,  JJ., 
concur. 
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Incompetent  person  —  deed  —  avoidance 
^Action  at  law. 

A  deed  by  an  incompetent  person  may  be 
avoided  in  an  action  at  law  to  recover  pos- 
spRsion  of  the  granted  premises,  since,  being 
incapable  of  giving  assent,  no  valid  contract 
has  been  effected. 

(March  31,  10O8.V 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming  a 
judgment  of  a  Trial  Term,  Part  8,  for  New 
York  County  in  defendants*  favor  in  an  ac- 
tion brought  to  recover  possession  of  certain 
real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 
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Messrs.  Henry  B.  Twombly  and  liouls 
U.  Hall,  for  appellants: 

The  plaintiffs  had  the  right  to  sne  in 
ejectment,  and,  when  the  deed  was  set  up  to 
defeat  their  claim,  to  meet  the  defense  by 
showing  the  incompetency  of  the  grantor. 

Phillips  V.  Gorham,  17  N.  Y.  270;  New 
York  Ice  Co.  v.  North  Western  Ins.  Co.  23  N. 
Y.  360;  Mandeville  v.  Reynolds,  68  N.  Y. 
643;  Van  Deufien  v.  Sweet,  61  N.  Y.  378; 
Bennett  v.  Vonder  Bosch,  26  App.  Div.  311, 
49  N.  Y.  Supp.  802;  Booth  v.  Fuller,  35 
App.  Div.  117,  54  N.  Y.  Supp.  679;  Clapp  v. 
Byrnes,  165  N.  Y.  636,  50  N.  E.  277;  Bab- 
cock  V.  Clark,  93  App.  Div.  119,  86  N.  Y. 
Supp.  976;  Wilcox  v.  American  Teleph.  & 
Teleg.  Co.  176  N.  Y.  116,  98  Am.  St.  Rep. 
660,  68  N.  E.  153;  Sullivan  v.  Traders'  Ins. 
Co.  169  N.  Y.  213,  02  N.  E.  146;  Thompson 
V.  Leach,  1  Ld.  Rayra.  313;  Ball  v.  Mannin, 
1  Dow  &  CI.  380;  Elder  v.  Schumacher,  18 
Colo.  433,  33  Pac.  175;  Jones  v.  Cohen,  82 
N.  C.  76;  Brown  v.  Freed,  43  Ind.  263;  Val- 
pey  V.  Rea,  130  Mass.  384;  Pope  v.  Nichols, 
61  Kan.  230,  69  Pac.  257;  Dougherty  v. 
Powe,  127  Ala.  677,  30  So.  524;  Eaton  v. 
Eaton,  37  N.  J.  L.  108,  18  Am.  Rep.  716; 
Crawford  v.  Scovell,  94  Pa.  48,  39  Am.  Rep. 
766;  Miles  v.  Lingerman,  24  Ind.  387; 
Hovey  v.  Hobson,  63  Me.  451,  89  Am.  Dec. 
706;  Fitzgerald  v.  Shelton,  96  N.  C.  619; 
Farley  v.  Parker,  6  Or.  105,  26  Am.  Rep. 
504. 

The  bringing  of  the  ejectment  action  was 
a  sufficient  act  of  avoidance  of  the  deed. 

Craig  V.  Van  Bebber,  100  Mo.  684,  18  Am. 


Case  Note,  —  May  deed  of  real  property 
executed  hy  an  incompetent  not  ju' 
dicially  declared  such  he  avoided 
In  action  at  law. 

The  doctrine  that  a  deed  by  an  incompe- 
tent persoft  may  be  avoided  in  an  action  at 
law  to  recover  possession  of  the  granted 
premises  appears  to  be  supported  by  a  nu- 
merical preponderance  of  the  decisions,  al- 
though the  weight  of  any  argument  based 
upon  this  circumstance  is  somewhat  im- 
paired by  the  fact  referred  to  in  the  case  re- 
ported, that  in  some  of  the  jurisdictions 
adopting  the  doctrine  the  courts  were  for  a 
long  time  without  equity  jurisdiction,  so 
that  resort  for  relief  was  necessarily  had  to 
the  courts  of  law;  as  well  as  by  the  fact 
that  equitable  defenses  are  allowed  in  some 
states  to  be  made  in  actions  to  recover  pos- 
session of  land. 

It  is  nevertheless  believed  that  the  doc- 
trine has  a  logical  basis.  The  principal 
difficulty  which  has  prevented  its  general 
acceptance  has  been  the  rule  that  the  acts 
of  an  insane  person  who  has  not  been  ju- 
dicially declared  incompetent  are  not  void, 
but  merely  voidable,  from  which  it  has  been 
argued  that,  as  the  deed  of  such  a  person 
is  efficient  to  pass  the  title,  no  cause  of  ac- 
tion or  defense  can  be  maintained  which 
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St.  Rep.  569,  13  S.  W.  906;  Jackson  ex  dem. 
Wallace  v.  Carpenter,  11  Jolins.  539;  Chad- 
bourne  V.  Rackliff,  30  Me.  354;  Drake  v. 
Ramsay,  5  Ohio,  251;  Doe  ex  dem.  Moore 
V.  Abernathy,  7  Blackf.  442;  Scott  v.  Bu- 
chanan, 11  Humph.  469;  Sims  v.  Everhardt, 
102  U.  S.  300,  26  L.  ed.  87;  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Higgins,  44  Ark.  293; 
Watson  V.  Billings,  38  Ark.  278,  42  Am. 
Rep.  1;  Stack  v.  Cavanaugh,  67  N.  H.  149, 
30  Atl.  350;  Eagan  v.  Scully,  173  N.  Y.  681, 
65  N.  E.  1116,  29  App.  Div.  619,  51  N.  Y. 
Supp.  680.  , 

Mr.  Edward  W.  S.  Jolinston,  with 
Messrs.  Charles  E.  IjeBarbler,  and  James 
A.  Boylan,  for  respondents: 

The  deed  of  a  person  claiming  to  be  a 
lunatic,  where  it  is  conceded  that  there  is 


no  adjudication  in  lunacy,  is  merely  void- 
able, and  must  be  attacked  in  equity,  and 
cannot  be  treated  as  a  nullity. 

Riley  v.  Carter,  76  Md.  581.  19  L.R.A. 
489,  36  Am.  St.  Rep.  443,  26  Atl.  669;  Rig- 
gan  V.  Green,  80  N.  C.  236,  30  Am.  Rep. 
77;  Miles  v.  Lingerman,  24  Ind.  387;  Wait 
V.  Maxwell,  5  Pick.  217,  16  Am.  Dec.  391; 
Dennett  v.  Dennett,  44  N.  H.  638,  84  Am. 
Dec.  97;  Eaton  v.  Eaton,  37  N.  J.  L.  108, 
18  Am.  Rep.  717;  Blakeley  v.  Blakeley,  33 
N.  J.  Eq.  508 ;  Snowden  v.  Dunlavey,  1 1  Pa. 
525;  Fitzgerald  v.  Reed,  9  Smedes  &  M.  94; 
Allen  V.  Berryhill,  27  Iowa,  540,»l  Am.  Rep. 
309;  Elston  v.  Jasper,  45  Tex.  409;  1  Chit- 
ty,  Contr.  Uth  Am.  ed.  188;  Parsons,  Contr. 
384;  Myers  v.  Knabe,  51  Kan.  720,  33  Pac. 
603;  Gribben  v.  Maxwell,  34  Kan.  8,  55  Am. 


rests  upon  the  assertion  of  the  legal  title 
in  such  grantor  or  one  claiming  through 
him. 

From  the  dilemma  thus  created,  the  fol- 
lowing way  of  escape  is  sugsfested,  based  up- 
on the  hypothesis  that  at  common  law  there 
was  originally  no  such  thing  as  a  voidable 
deed:  Either  a  deed  was  void,  or  it  was  not; 
and,  if  the  grantor  had  not  been  judicially 
declared  incompetent,  he  was  not  permitted 
to  stultify  himself  by  alleging  his  own  in- 
sanity. This  situation  gave  rise  to  the 
practice  of  resorting  to  courts  of  equity  for 
relief.  These,  in  order  to  protect  the  rights 
of  grantees  who  had  dealt  in  g«>od  faith, 
were  obliged  to  characterize  the  deed  not  as 
void,  but  as  voidable,  so  as  to  permit  the 
grantee  to  retain  the  title  where  he  could 
not  be  placed  in  statu  quo,  or  as  a  security 
that  the  consideration  should  be  restored. 
The  equity  doctrine  in  this  case,  as  in  many 
other  cases,  finding  its  way  into  the  com- 
mon-law courts,  undermined  the  rule  that 
a  man  could  not  be  allowed  to  stultify  him- 
self to  avoid  the  consequences  of  his  own 
acts,  and  thereby  removed  the  obstacle  to 
asserting  in  a  court  of  law  that  a  deed  is 
in  fact  no  deed  because  of  the  failure  of 
the  minds  of  the  parties  (the  grantor's  be- 
ing wanting)  to  meet.  Thus  there  is  no 
diflficulty  in  legal  theory  in  holding  that  the 
deed  of  one  in  fact  incompetent,  but  not 
judicially  declared  to  be  fv.cIi,  is  inoperative 
to  transfer  title,  while  recognizing  at  the 
same  time  that  the  transaction  may  have 
given  rise  to  equitable  rights  in  the  grantee, 
which,  it  may  be,  courts  of  law  will  protect, 
so  far  as  possible,  although  possibly  not  so 
adequately  as  a  court  of  equity,  by  requir- 
ing a  tender  of  a  return  of  the  considera- 
tion received, — a  point  touched  upon,  but 
not  decided,  in  the  latter  part  of  the  opin- 
ion in  Smith  v.  Ryan. 

In  Alabama,  the  right  to  test  the  validity 
of  a  deed  given  by  an  alleged  insane  grantor, 
in  an  action  of  ejectment,  seems  to  be  rec- 
ognized. See  Dougherty  v.  Powe,  127  Ala. 
577,  30  So.  524;  Galloway  v.  Hendon,  131 
Ala.   280,   31   So.   603. 

In  Elder  v.  Schumacher,  18  Colo.  433,  33 
Pac.  175,  where  the  deed  in  queation  was 
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made  by  one  who  had  not  been  judicially 
declared  incompetent,  and  who  had  become 
mentally  incapacitated  bjr  a  stroke  of  pa- 
ralysis, it  was  held  that  it  is  competent  to 
show  the  incapacity  of  the  grantor  of  a 
deed,  relied  upon  as"  a  defense  in  an  action 
of  ejectment.  In  this  case  the  grantee,  be- 
ing cognizant  of  the  mental  condition  of 
the  grantor  at  the  time  the  deed  was  ex- 
ecuted, was  held  not  to  be  in  a  position  to 
demand  repayment  of  any  valuable  consid- 
eration which  she  may  have  given.  From 
this  conclusion,  reached  by  two  of  the  three 
justices  constituting  the  court,  Elliott,  J., 
dissented  upon  the  ground  that  it  was  nec- 
essary for  the  plaintiff,  in  order  to  shf)w 
legal  title  in  himself,  to  prove  that  the  deed 
in  question  was  absolutely  void,  which  could 
not  be  done  by  showing  the  feeble-minded- 
ness  of  the  grantor,  as,  even  assuming  such 
to  be  her  condition,  her  deed  was  not  void, 
but  merely  voidable. 

In  Douglas  v.  Hartzell,  16  111.  App.  251, 
it  was  held  that  a  defendant  in  an  action 
of  forcible  detainer  may  show  that  plain- 
tiff's grantor  was  non  compos  mentis;  the 
court  saying:  *'If  the  grantor  in  the  deed 
to  appellee  was  insane  or  an  imbecile  at  the 
time  of  the  execution  of  the  deed,  and  was 
incapable  of  understanding  the  transaction, 
then  it  was  not  her  deed.  This  fact  may  as 
well  be  shown  in  a  court  of  law  as  equity." 

In  Harbison  v.  Lemon,  3  Blackf.  51,  23 
Am.  Dec.  376,  it  was  said,  apropos  of  the 
abandonment  of  the  doctrine  that  a  man 
should  not  be  permitted  to  stultify  himself 
in  order  to  be  relieved  from  his  obligation, 
that  a  deed  may  be  avoided  either  at  law  or 
in  equity  if  at  the  time  of  its  execution  the 
obligor  was  so  destitute  of  understanding  as 
not  to  know  what  he  was  doing;  whether 
the  incapacity  were  occasioned  by  idiocy, 
lunacy,  or  drunkenness. 

In  Brown  v.  Freed,  43  Ind.  253,  a  statu- 
tory suit  to  recover  real  property,  it  was 
held  that  the  plaintiffs  were  entitled  to  in- 
troduce evidence  to  show  that  their  ances- 
tor, under  whose  deed  the  defendants  claimed 
title,  was  insane  when  he  executed  the 
deed,  upon  the  ground  that,  if  the  grantor 
was  insane,  the  deed  was  void  and  no  title 
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Rep.  233,  7  Pac.  584;  Leavitt  v.  Filos,  38 
Kan.  26.  15  Pac.  891;  Hovey  v.  Hobaon,  53 
Me.  451,  89  Am.  Dec.  705;  Hovey  v.  Chase, 
52  Me.  304,  83  Am.  Dec.  514;  Arnold  v. 
Richmond  Iron  Works,  1  Gray,  434;  Allis 
V.  Billings,  6  Met.  415,  39  Am.  Dec.  744; 
Howe  V.  Howe,  99  Mass.  98;  Seaver  v. 
Phelps,  11  Pick.  304,  22  Am.  Dec.  372;  Den 
ex  dem.  State  Bank  v.  Moore,  5  N.  J.  L. 
470 ;  Breckenridge  v.  Ormsby,  1  J.  J.  Marsh. 
245,  19  Am.  Dec.  71;  Re  Desilver,  6  Rawie, 
111,  28  Am.  Dec.  646;  Yauger  v.  Skinner,  14 
N.  J.  Eq.  389;  Copenrath  v.  Kienby,  83 
Ind.  18;  Freed  v.  Brown,  55  Ind.  310; 
More  V.  Calkins,  85  Cal.  177,  24  Pac.  729; 
Bumham  v.  Kidwell,  113  111.  425;  Lincoln 
Y.  Buckmaster,  32  Vt.  652,  Carr  v.  Holli- 
day,  40  N.  C.    (5  Ired.  Eq.)    167;  Rhoades 


V.  Fuller,  139  Mo.  179,  40  S.  W.  760;  Ash- 
craft  V.  De  Arraond,  44  Iowa,  229;  Behrcns 
V.  McKenzie,  23  Iowa,  333,  92  Am.  Rep. 
431;  Niell  v.  Morley,  9  Ves.  Jr.  478;  Mol- 
ton  V.  Camroux,  2  Exch.  487;  Beals  v.  See, 
10  Pa.  59,  49  Am.  Dec.  573;  Lancaster 
County  Nat.  Bank  v.  Moore,  78  Pa.  414,  21 
Am.  Rep.  24;  Wilder  v.  Weakley,  34  Ind. 
181;  Dane  v.  Kirkwall,  8  Car.  &  P.  679; 
Corbit  V.  Smith,  7  Iowa,  60,  71  Am.  Dec. 
431 ;  Campbell  v.  Hooper,  3  Smale  &  6. 
153;  Brown  v.  Cory,  9  Kan.  App.  702,  59 
Pac.  1098;  Cockrill  v.  Cockrill,  79  Fed.  143; 
Imperial  Loan  Co.  v.  Stone,  61  L.  J.  Q.  B. 
N.  S.  449;  Lack  v.  Brecht,  166  Mo.  242,  65 
S,  W.  976;  Amett  v.  Owens,  23  Ky.  L.  Rep. 
1409,  65  S.  W.  151;  French  Lumbering  Co. 
V.  Theriault,  107  Wis.  627,  61  L.R.A.  910, 


passed.  The  court  said:  "Suppose  that  the 
appellants  had  attempted  to  defeat  the  title 
of  the  appellees  by  proof  that  the  deed 
which  purported  to  have  been  made  by  the 
said  Jacob  Nidiffer  was  a  forgery,  would 
anyone  doubt  that  such  proof  was  compe- 
tent, and,  if  the  fact  was  established,  that 
the  appellants  were  the  owners  in  fee  of 
such  lands?  If  it  would  have  been  compe- 
tent to  have  proved  that  the  supposed  deed 
had  been  forged  and  was  therefore  void, 
why  was  it  not  competent  to  prove  that  it 
was  inoperative  and  void  by  reason  of  the 
want  of  mental  capacity  in  the  grantor  to 
make  any  valid  deed?  We  can  see  no  dif- 
ference, in  principle,  between  the  case  sup- 
posed and  the  one  involved  in  the  case  under 
consideration." 

In  Xichol  V.  Thomas,  63  Ind.  42,  it  was 
held  that,  although  the  deed  of  an  insane' 
man,  before  office  found,  is  voidable  merely, 
he  may  bring  an  action  to  recover  the  land 
without  first  restoring  the  consideration  to 
the  grantee. 

In  Wall  V.  Hill,  1  B.  Mon.  200,  36  Am. 
Dec.  578,  the  right  of  an  heir  to  test  the 
validity  of  a  deed,  alleged  to  have  been  given 
by  his  ancestor  while  insane,  in  an  action 
of  ejectment,  seems  to  be  recognized,  it  be- 
ing held  that  the  right  of  entry  by  the 
heir  is  legal  and  perfect,  without  any  resti- 
tution of  the  consideration  paid  to  the  an- 
cestor; and  that  the  equitable  right  to  such 
restitution  is  not  available  in  an  action  of 
ejectment. 

In  Hovey  v.  Hobson,  53  Me.  451,  89  Am. 
Dec.  705,  the  right  of  one  claiming  through 
the  heir  of  an  alleged  insane  grantor  to 
maintain  a  writ  of  entry  for  the  land,  and 
thereby  to  avoid  the  deed  by  reason  of  such 
insanity,  was.  in  the  absence  of  any  ratifi- 
cation or  affirmance,  sustained. 

In  Allis  V.  Billings,  6  Met.  415,  39  Am. 
Dec.  744,  which  was  a  writ  of  entry,  it  was 
held  that  the  jury  should  have  been  in- 
structed that  the  fact  that  a  grantor  was 
insane  when  he  executed  the  deed,  if  estab- 
lished, rendered  the  deed  voidable;  and  that 
it  was  competent  for  the  demandant  to  avoid 
it  on  that  ground. 

In  Valpey  v.  Rca,  130  Mass.  384,  it  was 
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held  that,  at  the  trial,  of  a  writ  of  entry, 
the  demandant  may  show  the  insanity  of  a 
grantor  under  whom   the  occupant  claims. 

In  Den  ex  dem.  State  Bank  v.  Moore,  5  N. 
J.  L.  470,  it  was  held  that  in  ejectment,  where 
plaintiff  claims  under  a  mortgage,  defend- 
ant may  show  that  he  was  insane  and  that 
the  mortgage  was  fraudulently  obtained; 
the  court  saying:  "Whatever  will  avoid 
the  bond  and  mortgage  is  a  competent  de- 
fense in  such  a  case,  and  that  which  shows 
a  fraudulent  or  illegal  consideration  will, 
avoid  them."  And,  after  discussing  the 
right  to  prove  the  illegality  in  the  consider- 
ation, the  court  continues:  "In  consider- 
ing this  part  of  the  case,  it  is  important 
to  remark  that  the  defendant  attempted  to 
prove  that,  at  tlie  time  of  the  execution  of 
these  writings,  an  afflicting  dispensation  of 
Providence  had  bereaved  him  of  his  under- 
standing. His  right  to  prove  this  was  not 
questioned  upon  the  argument;  and  the 
state  of  the  case,  the  verdict  of  the  jury, 
and  the  manner  in  which  the  allegation  was 
met  by  the  counsel,  leave  a  full  impression 
that  this  part  of  the  defense  was  amnly 
sustained  upon  the  trial.  It  is  under  tni8 
full  impression  that  the  second  point  is  con- 
sidered; and  1  think  is  would  be  useless  to 
spend  much  time  uix)n  it." 

In  Katon  v.  Eaton,  37  N.  J.  L.  108,  18 
Am.  Rep.  716,  the  right  of  the  plaintifT  in 
an  action  of  ejectment  to  attack  the  deed 
under  which  the  defendant  claimed,  on  the 
ground  that  at  the  time  it  was  executed  it 
was  a  fraud  upon  the  grantor,  who  was  a 
paralytic  and  imbecile,  seems  to  be  assumed 
as  matter  of  course,  although  it  was  held 
that  the  deed  was  voidable  only,  and  not 
void. 

In  Van  Deusen  v.  Sweet,  51  N.  Y.  378,  it 
was  held  that  the  plaintiff  in  an  action  to 
recover  possession  of  real  property  was  en- 
titled to  show  that  the  deed  under  which 
defendant  claimed  was  executed  by  one  non 
compos  mentis,  the  court  arguing  that,  if 
the  fact  of  incompetency  was  satisfactorily 
established,  the  instrument  never  had  any 
existence  as  a  deed  and  was  legally  ineffec- 
tual and  inoperative  to  pass  a  title  to  the 
premises,  although  the  incompetencv  of  the 
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wliere  a  deed  has  been  duly  executed  and 
delivered,  a  subsequent  surrender  or  de- 
struction of  it  will  not  devest  the  estate 
conveyed,  but  that  a  reconveyance  should  be 
tendered.  In  Feret  v.  Hill,  16  C.  B.  207, 
the  only  proposition  decided  was  that  repre- 
sentation as  to  the  intended  use  of  prem- 
ises leased  from  the  defendant  being  merely 
promissory  and  collateral  could  not  defeat 
the  tenant's  right  to  possession  in  an  action 
at  law.  The  author  concedes  that  the  law  in 
Massachusetts  is  the  reverse  of  that  stated 
by  him.  Bassett  v.  Brown,  IOC  Mass.  355. 
In  this  state  it  has  been  held  that  a  judg- 
ment creditor  may,  without  resort  to  equity, 
sell  on  execution  lands  conveyed  by  his  debt- 
or in  fraud  of  creditors,  and  that  the  pur- 
chaser at  the  sale  may  recover  the  lands  in 
ejectment  (Chautauque  County  Bank  v. 
Risley,  19  N.  Y.  369,  76  Am.  Dec.  347); 
and  it  has  neVer  been  the  practice  with  us, 
when  resort  is  had  to  equity,  either  in  a 
case  of  a  deed  fraudulent  as  to  creditors,  or 
in  one  where  the  deed  has  been  obtained  by 
fraud  on  the  grantor,  to  do  more  than  to 
declare  the  deed  fraudulent  and  void,  not  to 
require  a  reconveyance  by  the  grantee. 

Accepting,  however,  the  distinction  made 
by  the  learned  text  writer  between  the  prin- 
ci])le  applicable  in  realty  and  that  applica- 
ble to  personalty,  there  nevertheless  are 
unquestionably  certain  kinds  of  fraud  for 
which  a  deed  can  be  avoided  at  law.  It  is 
said  in  Story*s  Equity  (§60):  "Thus,  for 
example,  although  fraud,  accident,  and  trust 
are  proper  objects  of  courts  of  equity,  it  is 
by  no  means  true  that  they  are  exclusively 
cognizable  therein.  On  the  contrary,  fraud 
is  in  many  cases  cognizable  in  a  court  of 
law.  Thus,  for  example,  reading  a  deed 
falsely  to  an  illiterate  person,  whether  it 
be  so  read  by  the  grantee  or  by  a  stranger, 
avoids  it  as  to  the  other  party  at  law," — 
citing  Thoroughgood's  Case,  2  Coke,  9.  The 
same  is  true  as  to  a  deed  executed  by  a  blind 
man.  Shulter's  Case,  12  Coke,  00.  There 
arc  two  kinds  of  fraud  which  differ  essen- 
tially in  their  character.  In  the  one  the 
grantor  in  induced  to  convey  his  property  by 
fraudulent  representations  as  to  the  value, 
nature,  or -character  of  the  consideration  he 
receives  for  the  conveyance^.  This  is  some- 
times called  fraud  in  the  consideration.  In 
the  other  case  the  grantor  is  deceived  into 
the  execution  of  an  instrument  of  the  con- 
tents of  which  he  is  ignorant.  This  is  some- 
time called  fraud  in  the  execution  of  the 
deed.  The  distinction  between  the  two  cases 
lies  just  here.  It  is  elementary  law  that  the 
assent  of  the  parties  is  necessary  to  consti- 
tute a  binding  contract.  In  the  first  case 
the  assent  of  the  party,  though  obtained  by 
fraud,  is  nevertheless  obtained,  not  only  to 
the  execution  of  the  instrument,  but  to  the 
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contract  which  it  evidences.  In  the  second 
case  there  is  procured  only  the  signature  to 
and  execution  of,  the  written  instrument, 
but  not  assent  to  the  contract  therein  stat- 
ed. In  cases  of  this  latter  class  the  deed 
can  bo  avoided  at  law.  Wilcox  v.  American 
Teleph.  &  Teleg.  Co.  176  N.  Y.  115,  98  Am. 
St.  Rep.  650,  68  N.  E.  153.  It  seems  to 
me  plain  that  a  deed  by  an  incompetent  per- 
son falls  within  the  second  class.  The 
ground  on  which  such  deeds  are  avoided  in 
case  of  fraud  is  that  the  party  has  been  mis- 
led by  deception,  and  has  never  assented  to 
the  contract.  The  ground  on  which  the  deed 
of  an  incompetent  is  avoided  is  that  by  in- 
firmity of  intellect  he  is  incapable  of  giving 
assent.  The  element  that  avoids  the  deed  is 
the  same  in  the  two  cases, — lack  of  assent, — 
and  it  is  not  material  whether  it  exists 
through  deceit  or  through  imbecility.  The 
earlier  authorities  in  this  state  so  consid- 
ered it.  In  Jackson  ex  dem.  Church  v.  Hills, 
8  Cow.  290,  where  a  defense  of  fraud  was 
ruled  out,  it  was  said  by  the  supreme  court: 
"The  defense  was  that  the  lease  was  ob- 
tained by  fraud,  not  that  the  defendant  was 
incompetent,  by  reason  of  age,  infirmity,  or 
mental  imbecility,  to  make  a  valid  contract 
or  that  she  was  ignorant  when  she  executed 
the  lease  of  its  nature  and  effect,  but  that 
the  lessor  was  guilty  of  a  misrepresentation 
as  to  a  part  of  the  consideration,  or  induce- 
ment to  the  making  of  the  lease."  This 
case  is  cited  with  approval  in  Osterhout  v. 
Shoemaker,  3  Hill,  513,  where  again  the  dis- 
tinction is  pointed  out  between  fraud  in  the 
consideration  of  a  deed  and  fraud  in  its 
execution.  In  Phillips  v.  Gorham,  17  N. 
Y.  270,  the  action  was  to  recover  the  pos- 
session of  lands.  The  complaint  stated 
title  in  the  plaintiff  as  heir  at  law  of  a  de- 
ceased ancestor;  that  the  defendant  was  in 
possession  claiming  under  a  deed  from  said 
ancestor ;  that  at  the  time  of  the  making  of 
such  deed  to  the  defendant  said  ancestor  was 
of  unsound  mind  and  wholly  incompetent 
to  make  the  deed ;  and  that  the  deed  was  ob-, 
tained  fraudulently  by  threats,  false  prom- 
ises, and  other  improper  influences.  The 
trial  court  refused  to  charge  the  defendant's 
request  that,  before  the  deed  could  be  avoid- 
ed for  fraud  or  undue  influence,  it  was  nec- 
essary to  procure  a  judgment  to  that  ef- 
fect in  an  action  brought  for  that  special 
purpose.  The  action  was  tried  at  law  be- 
fore a  jury.  Recovery  by  the  plaintiff  was 
sustained;  this  court  holding  that,  in  an 
action  to  recover  speciflc  real  property,  the 
plaintiff  might  attack  a  deed  under  which 
the  defendant  claimed  upon  grounds  which 
were  formerly  cognizable  in  equity  as  well 
as  those  cognizable  at  law.  The  only  criti- 
cism that  can  be  made  on  the.  application 
of  that  decision  to  the  case  at  bar  is  that 
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in  the  enne  cited  the  eomplnint  alleged  a 
cause  of  action  in  equity  as  well  as  at  law, 
while  in  the  one  before  us  the  complaint 
states  only  a  cause  of  action  at  law.  It  is 
to  be  observed,  however,  that  the  defendants' 
request  to  charge  presented  no  contention 
that,  so  far  as  relates  to  the  ground  of  im- 
becility, resort  must  be  first  had  to  equity, 
but  was  confined  to  the  allegation  of  fraud. 
The  case  is  cited  with  approval  in  Mande- 
Tille  ▼.  Reynolds,  68  N.  Y.  528  (page  543), 
where  it  is  said:  "So  if,  in  an  action  of 
ejectment,  the  defense  rests  upon  a  deed  or 
will,  the  plaintiff  can  make  proof  that  it 
was  procured  by  fraud  or  other  imposition.". 
Finally,  in  Van  Deusen  v.  Sweet,  51  N.  Y. 
378,  the  commission  of  appeals  squarely 
decided  that  the  deed  of  an  incompetent  per- 
son could  be  avoided  in  an  action  of  eject- 
ment, and  that  it  was  not  necessary  to  re- 
sort to  equity.  That  case,  unless  it  is  to  be 
overruled,  is  decisive  of  the  question  be- 
fore us.  There,  as  in  this  case,  the  action 
was  in  ejectment ;  the  complaint  simply 
stating  that  the  plaintiff  was  the  owner  iu 
fee  and  entitled  to  the  possession  of  the 
real  estate  therein  described,  and  that  the 
defendant  unlawfully  withheld  possession 
thereof. 

The  rule  stated  seems  to  generally  pre* 
vail  in  this  country.  In  Massachusetts  the 
deed  of  an  incompetent  person  is  voidable, 
not  void.  AUis  v.  Billings,  6  Met.  415,  30 
Am.  Dec.  744.  Nevertheless  ejectment  lies 
to  avoid  the  deed.  The  rule  obtains  in 
Pennsylvania  (Crawford  v.  Scovell,  94  Pa. 
48,  39  Am.  Rep.  766),  in  Maine  (Hovey  v. 
Hobson,  53  Me.  451,  89  Am.  Dec.  705),  in 
New  Jersey  (Eaton  v.  Eaton,  37  N.  J.  L. 
108,  18  Am.  Rep.  716),  in  New  Hampshire 
(Young  V.  Stevens,  48  N.  H.  133,  2  Am.  Rep. 
202,  97  Am.  Dec.  592),  in  Indiana  (Brown 
V.  Freed,  43  Ind.  253),  and  in  North  Caro- 
lina (Fitzgerald  v.  Shelton,  95  N.  C.  519). 
It  may  be  objected  to  the  application  of 
some  of  these  authorities  that  the  courts  of 
Massachusetts  and  Pennsylvania  being  for  a 
long  time  without  equity  jurisdiction  re^ 
sort  for  relief  was  necessarily  had  to  the 
common-law  courts,  and  that  in  Massachu- 
setts it  is  not  necessary  to  restore  the  con- 
sideration even  where  the  contract  with  the 
incompetent  person  has  been  made  in  good 
faith  and  in  ignorance  of  such  incompetency. 
No  state,  however,  has  maintained  more 
steadily  the  distinction  between  common-law 
and  equity  jurisdiction  than  New  Jersey, 
and  in  that  state,  the  same  as  in  our  own, 
a  person  dealing  in  good  faith  with  an  in- 
competent person,  .ignorant  of  his  imbecil- 
ity, is  protected.  Yet,  as  appears  by  the 
New  Jersey  case  cited,  in  an  action  in  eject- 
ment a  plaintiff  may  attack  the  deed  of  his 
ancester  for  incompelency.  The  laws  seems 
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to  be  the  same  in  England.     Ball  v.  Man- 
nin,   1   Dow  &  C.  380. 

Let  us  now  turn  to  analogy.  Nearly  all 
the  text  writers  and  judicial  decisions  treat 
lunacy  or  mental  unsoundness  and  infancy 
as  disability  similar  in  character  and  in 
their  effect  on  the  contracts  of  the  parties. 
In  Bool  V.  Mix,  17  Wend.  119,  31  Am.  Dec. 
285,  Judge  Bronson  said:  "Deeds  procured 
by  duress,  or  executed  by  persons  6t  un- 
sound mind,  stand  on  nearly  the  same  foot- 
ing as  the  Meeds  of  infants."  In  Blinn  v. 
Schwarz,  177  N.  Y.  252,  101  Am.  St.  Rep. 
806,  69  N..  E.  542,  Judge  Vann  quoted  from 
Blackstone,  Chancellor  Kent,  and  the  prin- 
cipal text  writers  on  contracts  to  the  ef- 
fect that  the  contracts  of  lunatics  and  in- 
fants were  of  the  same  character,  not  void 
and  more  nullities,  but  voidable  only.  It 
is  clearly  settled  that  an  infant  on  arriving 
at  age  may  avoid  his  deed  in  an  action  at 
law.  Jackson  ex  dem.  Wallace  v.  Carpenter, 
11  Johns.  539;  Clapp  v.  Byrnes,  156  N.  Y. 
535,  50  N.  E.  277;  Craig  v.  Van  Bebber,  100 
Mo.  584,  18  Am.  St.  Rep.  569,  13  S.  W. 
906;  Miles  v.  Lingerman,  24  Ind.  387;  Cole 
V.  Pennoyer,  14  111.  158.  See  Tyler,  In- 
fancy, p.  69.  We  see  no  reason  why  a  dif- 
ferent rule  should  apply  in  the  ease  of  per- 
sons of  unsound  mind.  The  learned  judge 
who  wrote  for  the  majority  of  the  court  be- 
low relied  on  a  previous  opinion  rendered  by 
him  in  the  case  of  Blinn  v.  Schwarz,  63 
App.  Div.  26,  71  N.  Y.  Supp.  343.  The  only 
case  there  cited  as  authority  for  the  propo- 
sition that  relief  from  the  deed  of  a  per- 
son of  unsound  mind  must  be  had  in  equity 
alone  is  Jacobs  v.  Richards,  18  Beav.  300. 
But  it  could  have  decided  no  such  proposi- 
tion, for  it  was  not  an  action  at  law,  but  a 
suit  in  equity.  The  action  was  for  the  fore- 
closure of  a  mortgage,  and  all  that  was 
there  held  was  that  the  defense  of  lunacy 
must  be  set  up  by  a  cross  bill.  The  only 
case  that  I  can  find  supporting  the  position 
of  the  learned  justice  of  the  appellate  divi- 
sion is  the  case  of  Moran  v.  Moran,  106 
Mich.  8,  58  Am.  St.  Rep.  462,  63  N.  W.  989; 
but,  as  conceded  in  the  opinion  there  de- 
livered, the  decision  is  opposed  to  the  cur- 
rent of  authority  elsewhere.  It  is  doubtless 
true  that  an  executed  contract,  made  with  a 
person  of  unsound  mind  in  good  faith,  for  a 
valuable  consideration,  without  knowledge 
of  such  mental  unsoundness,  will  not  be  set 
aside  or  avoided, — at  least  without  a  return 
of  the  consideration  paid.  Mutual  L.  Ins. 
Co.  V.  Hunt,  79  N.  Y.  541.  It  may  also  be 
true  that  a  court  of  equity  could,  in  such 
case,  deal  with  the  rights  of  the  parties 
more  adequately  than  a  court  of  law.  But 
this  cannot  deprive  the  plaintiffs  of  their 
right  to  try  the  is-'ue  before  a  jury  in  a 
court  of  law,  if  that  has  hitherto  been  the 
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mode  of  trial  of  such  an  action.  Nor 
is  there  so  great  embarrassment  in  such  a 
trial  as  has  been  suggested.  If  in  analogy 
to  the  case  of  fraud  it  is  necessary  for  the 
plaintiffs  to  return  the  consideration  paid 
before  suit  brought,  and  they  have  failed  to 
tender  such  return  (a  question  we  do  not 
decide),  then  the  action  will  be  dismissed, 
and  it  is  the  plaintiffs  alone  who  will  suf- 
'  fer  by  resorting  to  law  instead  of  to  equity. 
If,  on  the  other  hand,  payment  of  a  valu- 
able consideration  in  good  faith  is  in  tlie 
nature  of  an  equitable  defense,  still  the 
Code  o*f  Civil  Procedure  (§  500)  in  express 
terms  authorizes  the  interposition  and  de- 
termination of  such  defenses  in  an  action 
at  law.  New  York  Cent.  Ins.  Co.  v.  Na- 
tional Protection  Ins.  Co.  14  N.  Y.  85.  On 
this  appeal  we  do  not  pass  on  those  ques- 
tions; for  the  record  now  before  us  does 
not  show  whether  a  valuable  consideration 
was  paid,  or,  if  paid,  whether  it  was  paid 
in  good  faith,  without  knowledge  of  the  in- 
firmity of  grantor. 

The  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  granted,  coats  to 
abide  the  events 

Gray,  Vann,  Werner,  WlHard  Bart- 
lett,  and  ChasCf  JJ.,  concur*  Uaight,  J., 
not  voting. 
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DANIEL  A.  HAWKINS,  Appt. 

(193  N.  Y.  409,  86  N.  L.  468.) 

Hu.sband    and   wife*—  suit   for   support 
—  defense. 

1.  That  a  man  had,  without  the  knowl- 
edge of  his  wife,  been  guilty  of  adultery  be 
fore  abandoning  her  because  of  her  adul- 
tery, for  which  cause  his  action  for  divorce 
failed,  does  ndt  prevent  his  taking  advan- 
tage of  the  statutory  provision  that  in  a 
statutory  action  for  support  because  of 
abandonment  defendant  may  set  up  in  justi- 
fication the  misconduct  of  the  plaintiff. 
Judgment  —  divorce  —  statutory  sup- 
port —  effect. 

2.  A  decree  refusing  a  divorce  to  a  man 
because  of  his  adultery  does  not  prevent  his 
setting  up  the  adultery  of  the  wife,  on 
which  the  former  action  was  based,  in  de- 
fense of  a  statutory  action  by  her  for  sup- 
port, in  which  the  statute  expressly  au- 
thorizes such  defense. 

{Cullen,  Ch.  J.,  dissents.) 

(November  17,  1908.) 
19L.R.A.(N.S.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  a  judg- 
ment of  a  special  term  for  Kings  County  in 
plaintiffs  favor  in  an  action  brought  to 
compel  defendant  to  furnish  her  with  sup- 
port.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  McCormlck,   for  appellant: 

Adultery  by  the  wife  forfeits  her  rights 
arising  from  the  marriage  relation,  and 
frees  the  husband  from  his  duties  to  her. 

Doe  v.  Roe,  23  Hun,  19;  Constable  v. 
Rosener,  "82  App.  Div.  155,  81  N.  Y.  Rupp. 
376,  affirmed  in  178  N.  Y.  587,  70  N.  E. 
1097;  Hunter  v.  Boucher,  3  Pick.  289;  Coop- 
er V.  Lloyd,  6  C.  B.  N.  S.  519;  Atkyns  v. 
Pearce,  2  C.  B.  N.  S.  763;  Gill  v.  Read,  5 
R.  I.  343,  73  Am.  Dec.  73;  M'Cutchcn  v.  M*- 
Gahay,  11  Johns.  281,  6  Am.  Dec.  373;  Fors- 
ter  V.  Forster,  1  Hagg.  Consist.  Rep.  144; 
Bostock  V.  Smith,  34  Beav.  57;  CuUey  v. 
Charman,  L.  R.  7  Q.  B.  Div.  89;  Carney  v. 
State,  84  Ala.  7,  4  So.  285;  State  v.  Schweit- 
zer, 57  Conn.  539,  6  L.R.A.  125,  18  Atl.  787; 
State  v.  Gunzler,  52  Mo.  173;  People  v. 
Brady,  13  Misc.  294,  34  N.  Y.  Supp.  1118. 

The  fact  that  the  husband,  too,  has  been 
guilty  of  adultery  does  not  estop  him  from 
denying  support. 

Govier  v.  Hancock,  6  T.  R.  603;  Wood  ▼. 
Wood,  2  Paige,  110;  R.  v.  Flintan,  1  Bam. 
&  Ad.  227;  Stimpson  v.  Wood,  57  L.  J.  Q. 
B.  N.  S.  485;  People  ex  rel.  Keller  v.  Shrady, 
40  App.  Div.  460,  58  N.  Y.  Supp.  143. 

The  adultery  of  the  plaintiff  is  a  bar  to 
relief  of  any  kind  without  reference  to  the 
guilt  or  innocence  of  the  defendant. 

Barrere  v.  Barrere,  4  Johns.  Ch.  188;  Bur- 
tis  V.  Burtis,  Hopk.  Ch.  557,  14  Am.  Deo. 
563;  Wood  v.  Wood,  2  Paige,  108;  Forster 


Case  Note.  —  Effect  of  htishand's  oim 
adultery  to  prevent  him  from  relying 
on  wife's  adultery  as  a  defense  to  an 
action  for  support. 

Aside  from  Hawkins  v.  Hawkins  and 
the  cases  therein  cited,  very  few  cases  have 
been  found  which  shed  any  light  on  tho 
question  here  annotated,  and  none  which 
have  presented  the  question  in  a  manner 
similar  to  that  in  the  above-mentioned  case. 

In  Phillips  V.  Wiseman,  131  N.  C.  402, 
42  S.  E.  861,  it  was  held  that,  under  a 
statute  so  providing,  a  married  woman  who 
committed  adultery  and  was  not  living 
with  her  husband  at  the  time  of  his  deatli 
was  precluded  from  claiming  dower,  al 
though  it  appeared  that  her  husband,  b-*- 
fore  her  own  misdeed,  had  abandoned  her 
and  thereafter  liveid  in  adultery  with  an- 
other woman.  The  court  took  occasion  to 
say:  "Applying  the  statute  to  the  facts 
found,  plaintiff  is  barred  from  recovering 
dower  in  her  husband's  lands,  and  his  Honor 
erred  in  rendering  judgment  for  the  plain- 
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r.  Forater,  supra;  North  v.  North,  1  Barb. 

Ch.  241,  43  Am.  Dec.  778;  Devanbagh  v.  De- 

vanbagh,   5   Paige,   554,   28   Am.   Dec.   443; 

Griffin  v.  Griffin,  47  N.  Y.  134;  Brincklcy  v. 

Brinckley,  50  N.  Y.  185,  10  Am.  Rep.  4(30; 

Bedell  v.  Bedell,  1  Johns.  Ch.  604;  Uhlmann 

V.  Uhlmann,   17  Abb.  N.  C.  236;   Spahn  v. 

8pahn,  12  Abb.  N.  C.  169;  Crow  v.  Crow,  7 

N.  Y.  Civ.  Proe.  Rep.  423 ;  Deisler  v.  Deisler, 

59  App.  Div.  207,  69  N.  Y.  Supp.  326;  Mar- 

sellis   V.   Thalheimer,  2  Paige,  35,  21   Am. 

Dec.  66 ;  Hope  v.  Hope,  1  Swabey  AT.  94 ; 

Drummond  v.  Drummond,   2   Swabey  &  T. 

274;    Otway  v.  Otway,  L.  R.  13  Prob.  Div. 

141;  Clapp  V.  Clapp,  97  Mass.  531;  Handy  v. 

Handy,  124  Mass.  394;  Conant  v.  Conant,  10 

Cal.  249,  70  Am.  Dec.  717;  J.  F.  C.  v.  M. 

E.   6   Rob.    (La.)    135;   Doe  v.  Roe,  supra; 

Rose  V-  Rose,  52  Hun,  154,  4  N.  Y.  Supp. 

S56. 

Mr.  Andrew  J.  Shipman,  with  Messrs. 

Blandy,    Mooney,    &    Shlpnian,    for    re- 
spondent : 

Where  both  parties  are  in  the  wrong,  they 
stand  towards  each  other  as  though  they 
were  living  in  separation  by  mutual  con- 
sent; and  the  husband  must  support  his 
wife. 

1  Bishop,  Marr.  Div.  &  Sep.  §  1231 ;  Schif- 
fer  V.  Pruden,  64  N.  Y.  47;  Van  Cleaf  v. 
Burns,  118  N.  Y.  549,  16  Am.  St.  Rep.  782, 
23  N.  £.  881. 


Hiscock,  J.,  delivered  the  opinion  of  the 
court : 

This  action  is  one  brought  by  the  re- 
spondent to  procure  a  judgment  of  separa- 
tion from  her  husband,  the  appellant,  and 
to  compel  suitable  provision  for  her  sup- 
port and  maintenance.  Its  determination 
will  be  governed  by  the  application  to  rath- 
er unusual  facts  of  §§  1762  and  1765  of  the 
Code  of  Civil  Procedure. 

Section  1762  provides  that  a  wife  may 
have  judgment  of  separation  and  for  sup- 
port for  either  of  the  following  causes: 
"  .  .  .  (3)  The  abandonment  of  the 
plaintiff  by  the  defendant.  (4)  .  .  .  The 
neglect  or  refusal  of  the  defendant  to  pro- 
vide for  her."  The  respondent  alleged  and 
has  proved  that  at  a  certain  date  the  ap- 
pellant left  her,  and  since  then  has  refused 
either  to  live  with  her  or  support  hor,  and  on 
these  facts  she  would  be  entitled  to  the 
judgmant  which  was  awarded  to  her  in  the 
court  below.  But  §  1765  provides  that  in 
such  an  action  as  this  "the  defendant  may 
set  up,  in  justification,  the  misconduct  of 
the  plaintiff;  and,  if  that  defense  is  es- 
tablished to  the  satisfaction  of  the  court, 
the  defendant  is  entitled  to  judgment."  Un- 
der this  section,  the  appellant  alleged,  and 
has  established  beyond  controversy,  that  his 
refusal  to  live  with  and  support  the  re- 
spondent immediately  followed  and  was  the 


tiff.  She  committed  adultery  during  their 
marriage,  and  was  not  living  with  her  hus- 
band at  his  death.  It  is  not  contended  that 
there  was  any  act  of  condonement.  The 
fact  that  he  did  wrong  can  be  no  excuse 
for  her  to  do  likewise.  His  violation  did 
not  justify  her  in  violating  her  marriage 
vow.  So,  the  statute  creating  dower  rights 
is  framed  for  the  benefit  of  the'  guiltless, 
npt  those  in  pari  delicto/' 

A  similar  case  is  Brown  v.  Kerns,  6  Ohio 
N.  P.  68,  where  it  was  held  that  the  living 
in  adultery  of  a  woman  while  her  husband 
is  in  the  Army  will  preclude  her  from 
claiming  dower,  although  after  his  return 
he  marries  another  woman. 

In  Needham  v.  Bremner,  L.  R.  1  C.  P. 
583,  an  action  was  brought  for  necessaries 
furnished  the  wife  while  living  apart  from 
her  husband.  The  latter  relied  for  a  de- 
fense upon  the  adultery  of  his  wife,  to  es- 
tablish which  he  put  in  certain  divorce  pro- 
ceedings, in  which  it  was  found  by  the  jury 
that  she  had  been  guilty  of  adultery,  but 
in  which  there  was  no  decree  because  it 
was  also  found  that  he  had  been  guilty  of 
adultery.  It  was  held,  however,  that  the 
judgment  of  the  divorce  court  had  not 
altered  the  status  of  the  parties,  the  woman 
still  continuing  to  be  the  wife  of  the  de- 
fendant, and,  ijt  being  a  mere  verdict  of  the 
jury,  although  binding  as  between  the  par- 
ties to  the  suit,  it  was  not  as  against  other 
parties  who  came  to  litigate  the  same  ques- 
tion. 
19L.ILA.(N.S.) 


In  Beaty  v.  Richardson,  56  S.  C.  173,  48. 
L.R.A.  517,  34  S.  E.  73,  it  was  held  that  a 
forfeiture  of  the  right  of  dower  of  a  widow 
who  had  lived  in  adultery  after  her  husband 
had  abandoned  her  to  live  in  illicit  rela- 
tions with  another  woman  and  her  efforts 
to  win  him  back  had  been  ineffectual  is  not 
made  by  a  statute  which  declares  the  for- 
feiture of  a  wife*8  right  of  dower  if  she 
"willingly  leave  her  husband  and  go  away 
and  continue  with  her  advoutrer." 

An  interesting  case  is  Pilnik  v.  Numizin- 
ski.  Rap.  Jud.  Quebec,  16  C.  S.  231.  Here 
a  wife  sought  a  divorce  from  bed  and  board 
because  of  her  husband's  adultery  and  his 
refusal  to  furnish  her  the  necessaries  of 
life,  and  the  husband  pleaded  the  wife's 
adultery  as  a  defense.  Owing  to  a  peculiar 
statute,  it  was  found  that,  although  the 
husband  was  living  with  another  woman, 
he  was  not  guilty  of  adultery.  It  was  also 
found  that  the  husband  failed  to  prove  his 
charge;  but  it  was  held  that,  even  if  the 
wife  had  been  guilty  of  adultery,  she  never- 
theless could  maintain  her  action,  since,  if 
the  husband  objected,  he  should  have  sued 
the  wifp  for  a  separation,  his  failure  to  do 
so  being  in  effect  a  pardoning  of  her  con- 
duct. And  in  any  event,  so  long  as  she  had 
not  been  judicially  separated  from  him, 
she  enjoyed  all  the  rights  which  her  mar- 
riage gave  her,  and,  among  others,  that  of 
compelling  him  to  furnish  her  the  neces- 
saries of  life. 
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result  of  his  dfsoovery  that  she  had  been 
guilty  of  adultery.  On  these  facts,  added  to 
the  others  above  stated,  appellant  unques- 
tionably would  be  entitled  to  judgment  dis- 
missing the  action,  for  it  is  settled  that  the 
adultery  of  the  wife  relieved  the  husband 
from  the  obligation  to  support  her,  and 
such  misconduct  is  a  defense  to  an  action 
of  this  character.  Doe  v.  Roe,  23  Hun  19; 
Deisler  v.  Deisler,  59  App.  Div.  207,  69  N. 
Y.  Supp.  326;  People  ex  rel.  Keller  v. 
Shrady,  40  App.  Div.  460,  58  N.  Y.  Supp. 
,143.  See  also  Nelson,  Div.  &  Sep.  §  429; 
Decker  v.  Decker,  193  111.  285,  294,  55  L.R.A. 
697,  86  Am.  St.  Rep.  325,  61  N.  E.  1108. 

But  still  further  facts  are  established 
which  it  is  claimed  materially  qualify  the 
force  of  those  last  recited.  It  appears  that 
the  appellant  was  guilty  of  adultery  before 
the  respondent,  although  not  known  to  the 
latter  at  the  time  of  her  offense;  and  that 
in  an  action  brought  by  the  former  for 
absolute  divorce  the  latter  made  a  counter- 
claim based  upon  the  appellant's  wrongdo- 
ing, and  the  court,  on  familiar  principles, 
refused  to  grant  relief  to  either  party.  Un- 
der these  circumstances,  the  respondent  ar- 
gues in  support  of  her  judgment  that  the  ap- 
pellant's misconduct  somehow  prevents  him 
from  successfully  urging  hers  under  §  1765 
as  a  defense  to  this  action,  and  especially 
that,  inasmuch  as  the  court  refused  to  dis- 
solve the  marriage  obligation  on  account  of 
the  said  mutual  acts  of  adultery,  said  ob- 
ligation continues  in  lull  force  notwith- 
standing those  acts,  and,  as  an  incident 
thereto,  the  appellant  can  be  compelled  to 
support  his  wife.  I  am  unable  to  agree 
with  these  contentions.  In  the  first  place, 
and  disregarding  for  the  moment  the  judg- 
ment in  the  divorce  action,  it  is  to  be  kept 
in  mind  that  the  respondent  is  not  basing 
her  action  on  general  principles  of  law  un- 
der which  the  court  might  be  urged  some- 
how to  set  off  and  balance  against  each 
other  the  mutual  misdeeds  of  the  parties, 
and  so  leave  the  respondent  with  all  her 
original  marital  rights  and  claims  unim- 
paired. On  the  other  hand,  her  right  of  ac- 
tion is  based  on  and  limited  by  the  abso- 
lute statutory  provisions  which  have  been 
quoted.  One  of  these  in  effect  provides  that, 
even  though  she  establishes  the  usual  ele- 
ments of  an  action  for  separation  and  sup- 
port, she  will  not  be  allowed  such  affirm- 
ative relief  based  on  the  marriage  contract 
which  she  herself  has  disregarded.  It  does 
not  favor  an  assertion  of  marital  obliga- 
tions which  is  accompanied  or  preceded  by 
their  violation.  This  being  so,  and  it  fully 
appearing  that  respondent  had  been  guilty 
of  misconduct  which  is  made  a  bar  under 
the  statute  to  her  recovery,  I  fail  to  see 
how  it  justifies  or  excuaes  her  miaconducti 
10L.R.A.(N.S.) 


or  changes  the  nature  of  her  act.  or  avoids 
the  consequences  thereof,  or  contributes  an 
element  of  support  to  her  cause  of  action,  to 
prove  that  her  husband  also  at  some  time 
has  been  guilty  of  a  similar  violation.  And 
especially  is  this  so  where,  as  here,  there  is 
no  claim  that  the  latter  violation,  even  as 
a  matter  of  moral  influence,  conduced  to  or 
mitigated  the  evil  of  the  former.  It  is  also 
to  be  borne  in  mind  that  this  is  not  a  case 
where  the  husband  has  been  continuing  and 
living  in  profligacy  while  he  cast  his  wife 
off  for  a  single  offense.  Of  course,  if  the 
appellant  were  seeking  affirmative  relief,  his 
conduct  would  be  important  and  subject  tb 
the  strictest  scrutiny,  and  no  other  nile 
should  be  applied  to  him  than  is  being  urged 
against  the  respondent.  But  he  is  not.  The 
respondent  alone  is  seeking  legal  relief,  and, 
in  my  opinion,  the  only  material  question 
relates  to  her  act.  Neither  do  I  perceive 
how  the  force  of  this  reasoning  and  conclu- 
sion, if  otherwise  correct,  is  affected  or  im- 
paired by  the  decree  in  the  divorce  action. 
On  the  other  hand,  the  logic  of  that  judg- 
ment which  refused  relief  with  respect  to 
the  marriage  obligation  to  the  husband  who 
had  been  guilty  of  violating  it,  seems  to 
aid  the  appellant  rather  than  otherwise. 
Certainly,  if  the  respondent  is  permitted  to 
maintain  this  action  notwithstanding  her 
adultery,  she  will  be  enabled  to  secure  part 
of  the  very  relief  which  was  denied  to  her 
in  the  former  action  because  of  such  adul- 
tery. 

There  was  nothing  in  that  decree  which 
technically  bars  the  appellant  from  urging 
'  the  respondent's  adultery  as  a  defense  in  the 
present  action.  It  refused  to  give  him  af- 
firmative relief  on  account  thereof  in  the 
former  action  because  of  his  own  similar 
fault,  but  that  is  not  inconsistent  with  his 
i:ight  to  urge  the  same  act  under  the  ex- 
press provisions  of  the  statute  as  a  defense 
to  the  wife's  request  for  affirmative  relief 
in  this  action. 

But  it  is  urged  that,  the  court  having 
refused  to  "dissolve  the  marriage  tie,  all  the 
obligations  of  that  contract,  including  that 
of  support  of  the  wife  by  the  husband, 
must  remain  in  full  force.  And,  as  sustain- 
ing this  view,  reference  is  made  to  the  ex- 
pression in  Wood  V.  Wood,  2  Paige,  108, 
that,  "if  both  parties  [to  a  divorce  action] 
are  guilty,  neither  has  any  claim  to  relief; 
and  they  are  in  that  case  suitable  and  prop- 
er companions  for  each  other,"  and  to  the 
remark  in  Beeby  v.  Beeby,  1  Hagg.  Eccl. 
Rep.  790:  "It  is  not  unfit  if  he  .  .  .  who 
has  first  violated  his  marriage  vow  should 
be  barred  of  his  remedy.  The  parties  may 
live  together  and  find  sources  of  mutual 
forgiveness  in  the  humiliation  of  mutual 
guilt."    I  do  not  attribute  to  these  opinioiui 
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and  to  the  decree  any  Biich  significance  or  ef- 
fect as  is  claimed  for  them,  but  think  that 
the  only  meaning  legitimately  to  be  deducrd 
from  them  is  that  the  court  will  not  give 
affirmative  relief  to  mutually  guilty  hus- 
band and  wife  by  dissolving  the  marriage 
contract,  but  will  loave  them  where  it  finds 
them  subject  to  whatever  burdens  of  that 
relation  still  remain;  and  the  conclusion  is 
not  justified  that  such  a  decree  amounts  to 
an  adjudication  that  all  of  the  original  ob- 
ligations remain  unimpaired.  Independent 
of  any  statutory  provision,  it  might  be 
questioned  whether  a  wife  who  has  been 
guilty  of  adultery  may  successfully  insist 
that  her  husband  shall  live  with  or  support 
her,  even  though  the  court  has  .refused  to 
dissolve  the  marriage  relation  because  of 
his  similar  fault.  Certainly  the  decree  de- 
nying dissolution  does  not  preserve  or  con- 
fer such  right  in  view  of  the  express  provi- 
sions of  §  1765  that  the  misconduct  of  the 
wife  shall  be  a  bar  to  her  right  to  support, 
for,  of  course,  the  legislature  has  the  un- 
doubted right  to  annex  this  consequence  to 
her  misconduct,  and  necessarily  the  provi- 
sion making  her  misconduct  a  bar  to  an  ac- 
tion for  support  must  apply  to  a  case  where 
there  has  been  no  decree  dissolving  the  mar- 
riage on  account  of  adultery.  If  there  had 
been  a  decree  of  divorce,  there  would  be  no 
occasion  for  the  exemption  of  the  husband 
•from  liability  for  support  as  a  result  of 
such  misconduct. 

Neither,  in  view  of  the  statutory  provi- 
sion to  which  reference  has  been  made,  does 
it  avail  as  an  argument  to  say  that  the 
wife's  right  of  dower  and  of  administration 
on  her  husband's  estate  and  possibly  various 
other  rights  continue  notwithstanding  her 
adultery,  so  long  as  the  marriage  has  been 
allowed  to  remain  undissolved;  and  that  it 
is  not  in  harmony  with  the  continuance  of 
these  rights  that  she  should  lose  her  right 
to  support.  This  is  a  matter  of  statutory 
policy.  It  cannot  be  doubted  that  the  legis- 
lature would  have  the  power  to  cancel  her 
right  of  dower  and  administration  because 
of  mere  adultery  without  a  decree  of  di- 
vorce founded  thereon;  and,  if  it  had  so 
enacted,  I  can  hardly  believe  that  she  would 
have  avoided  the  results  of  her  misconduct 
by  proving  that  at  some  time  her  hus- 
band had  committed  a  similar  sin.  It 
has  been  expressly  held  otherwise  in  Eng- 
land.    Bostock  V.  Smith,  34  Beav.  67. 

Authorities  are  not  wanting  to  sustain  the 
proposition  that,  independent  of  any  statu- 
tory provision  such  as  we  have,  the  de- 
structive consequences  to  her  conjugal  rights 
of  the  wife's  adultery  are  not  prevented  or 
compensated  and  avoided  by  similar  fault 
of  her  husband.  (Jovier  v.  Hancock,  6  T.  R. 
003,  was  an  action  to  recover  for  neces- 
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saries  furnished  to  A  wife  living  apart  from 
her  husband.  It  appeared,  however,  that 
she  had  committed  adultery  after  leaving 
him,  and  it  was  held  that  this  exonerated 
him  from  liability  lor  her  support,  although 
he  had  first  committed  a  similar  act  and 
had  otherwise  treated  her  cruelly.  In  Bos- 
tock V.  Smith,  supra,  it  was  held  that  the 
wife  who  left  her  husband  and  committed 
adultery  came  within  the  statute  forfeiting 
her  dower  for  such  offense,  even  though  she 
left  her  husband  in  consequence  of  his  gross 
misconduct,  *'which  was  such  as  would  jus- 
tify, if  anything  could  justify,  her  act.  But 
nothing  could  justify  it."  In  Stimpson  v. 
Wood,  57  L.  J.  Q.  B.  N.  S.  485,  it  was,  in 
effect,  held  that  a  wife  living  in  adultery 
lost  all  right  of  support,  although  her  hus- 
band was  doing  the  same  thing.  In  Culley 
V.  Charman,  L.  R.  7  Q.  B.  Div.  89,  it  was  said 
by  Hawkins,  J.:  "I  do  not  think  there  is 
any  need  to  cite  authorities  to  show  that  a 
husband  is  not  bound  at  common  law  to 
maintain  a  wife  who  has  been  guilty  of 
adultery  and  who  is  living  apart  from  him." 
In  Hope  v.  Hope,  1  Swabey  &  T.  94,  it  ap- 
peared that  each  party  had  sought  divorce 
for  the  adultery  of  the  other,  and  had  been 
denied  relief  on  account  of  their  mutual 
miwdeeds;  that  thereafter  the  wife  applied 
for  &  decree  of  restitution  of  marital  rights, 
which  in  its  important  aspects  was  like 
the  present  case,  an  action  to  compel  sup- 
port. It  was  urged  "that  cohabitation  is  a 
duty  resulting  from  marriage,  and  that  nei- 
ther party  can  lawfully  withdraw  from  co- 
habitation without  the  judgment  of  a  court, 
which  in  this  case  the  husband  not  only  had 
not  obtained,  but,  having  asked  the  proper 
tribunal  to  release  him  from  that  duty,  his 
prayer  was  rejected;  and,  secondly,  that  the 
guilt  of  each  being  the  same,  their  mutual 
delinquencies  were  thereby  compensated, 
and  both  were  restored  to  their  original 
position  as  innocent  parties."  The  court 
overruled  both  contentions.  And  to  the  same 
effect  are  the  cases  of  Drummond  v.  Drum- 
mond,  2  Swabey  &  T.  274,  and  Otway  v. 
Otway,  L.  R.  13  Prob.  Div.  141.  It  may  be 
said  that  these  later  English  decisions  are 
based  on  the  principles  of  the  ecclesiastical 
law,  which  have  not  been  adopted  in  this 
country,  and  therefore  are  not  applicable. 
There  may  be  controversy  as  to  how  far  the 
ecclesiastical  law  has  been  adopted,  and  it 
may  be  conceded  for  argument  that  these 
decisions  would  not  be  useful  in  interpret- 
ing the  meaning  of  our  statutes.  When, 
however,  the  words  of  a  statute  being  plain, 
certain  facts  have  been  developed  under  it, 
we  have  a  right  to  consider  what  effect  an- 
other court  exercising  jurisdiction  over  the 
same  general  subject  and  governed  by  prin- 
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ciplos  not  unlike  those  embodied  in  our  stat- 
ute has  given  to  similar  facts. 

As  was  said  by  Judge  Folger  in  Brinkley 
V.  Brinkley,  50  N.  Y.  185,  190,  10  Am.  Rep. 
460:  "Though  it  has  been  held  that  the 
ecclesiastical  law  of  England  is  not  a  part 
of  the  common  law  of  that  country,  and  is 
no  part  of  the  common  law  thereof  adopted 
in  this  state,  .  .  .  yet,  when,  by  our 
statutes,  any  part  of  the  jurisdiction  exer- 
cised by  those  courts  was  given  to  our 
courts,  the  settled  principles  and  practice 
of  those  courts  became  a  precedent  and  a 
guide  for  our  courts."  The  case  of  People 
ex  rel.  Keller  v.  Rhrady,  40  App.  Div.  460, 
58  N.  Y.  Supp.  143,  has  not  been  overlooked, 
wherein  it  is  written  by  Judge  Barrett  that 
in  criminal  proceedings  against  the  husband 
for  abandoning  his  wife  it  would  not  be  a 
defense  to  show  that  the  wife  had  been 
guilty  of  adultery,  it  also  appearing  that 
the  defendant  had  been  first  guilty  of  sim- 
ilar fault  which  would  prevent  him  from 
procuring  a  dissolution  t)f  the  marriage.  It 
is,  however,  to  be  noted  that  what  was 
thus  said  was  not  necessary  to  the  decision 
of  the  case;  and,  secondly,  that  it  was  ex- 
pressly directed  to  the  proposition  that,  un- 
der such  circumstances,  the  husband  would 
be  bound  not  to  permit  his  wife  to  be- 
come a  "public  charge."  Independent  of  the 
Code  provision  and  as  a  matter  of  public 
policy,  there  very  well  might  be  a  distinc- 
tion between  proceedings  by  the  guilty  party 
for  her  individual  benefit  and  those  insti- 
tuted in  behalf  of  the  people  to  prevent  the 
burden  of  a  public  charge. 

The  judgments  of  the  courts  below  should 
be  reversed  and  a  new  trial  granted. 

Gray,  Haiglit,  Edward  T.  Bartlctt  and 
Werner,  JJ.,  concur. 

Cnllen,  Ch.  J.,  dissenting: 

I  dissent  from  the  decision  about  to  be 
made.  The  statutory  provisions  now  found 
in  article  3,  chap.  15,  Code  Civ.  Proc,  do 
not  bar  plaintiff's  right  to  relief.  Both 
plaintiff  and  defendant  have  been  guilty  of 
adultery,  as  was  determined  in  an  action 
previously  brought  by  the  defendant  against 
the  plaintiff  for  an  absolute  divorce.  After 
the  rendition  of  a  decree  therein,  the  defend- 
ant refused  to  live  with  the  plaintiff  or  in 
any  manner  provide  for  her  support.  By 
subdivision  4  of  §  1762  of  the  Code,  the  wife 
is  entitled  to  a  decree  of  separation  and 
maintenance  where  the  husband  neglects  or 
refuses  to  provide  for  her.  Her  prima  facie 
right  to  relief  is  therefore  conceded.  The 
sole  question  is  as  to  the  suflicicncy  of  the 
husband's  defense.  By  §  1765.  "the  defend- 
ant may  set  up,  in  juslificalion,  the  miscon- 
duct of  the  plaintiff;  aud,  if  that  defense  is 
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established  to  the  sntisfaction  of  the  court, 
the  defendant  is  entitled  to  judgment." 
What  is  the  misconduct  as  intended  by  this 
section?  Plainly  only  such  misconduct  as 
justifies  the  action  or  conduct  of  the  hus- 
band in  refusing  to  support  her.  It  is  urged 
that  unquestionably  the  plaintifl^s  adultery 
was  misconduct  on  her  part.  That  is  true, 
but  the  question  is:  Was  it  misconduct 
towards  her  husband,  who  himself  had  been 
guilty  of  a  similar  offense?  Doubtless 
every  dictate  of  honor,  morality,  and  self- 
respect  should  keep  a  wife  pure  even  when 
her  husband  has  done  wrong;  but,  if  her 
only  obligation  to  chastity  rested  on  loyalty 
due  to  an  adulterous  husband,  the  plaintiff 
would  not  be  subject  to  censure  from  the 
most  strict  of  moralists.  If  the  wife  should 
commit  an  assault  and  battery  on  a  third 
party,  or  larceny,  and  be  sent  to  prison  for 
either  offense,  it  would  undoubtedly  be  mis- 
conduct on  her  part;  but  would  anyone  pre- 
tend that  by  reason  thereof  the  husband 
was  forever  afterwards  relieved  from  the 
obligation  of  supporting  her?  In  some 
states  imprisonment  under  sentence  for  a 
felony  is  a  ground  for  divorce;  not  so  with 
us.  Therefore,  the  simple  question  pre- 
sented in  this  case  is  whether  the  defendant 
remains  under  any  obligation  to  support 
the  wife  after  the  commission  of  adultery, 
he  himself  having  been  guilty  of  the  same 
offense.  It  must  be  also  borne  in  mind  that 
there  is  here  no  claim  that  the  plaintiff 
abandoned  her  husband^s  home  and  lived 
in  open  adultery,  or  that  she  is  continuing 
adulterous  intercourse.  The  evidence  es- 
tablished a  single  act  of  adultery  commit- 
ted by  the  defendant  in  September,  1904, 
and  one  committed  by  the  plaintiff  in  No- 
vember of  the  same  year.  By  reason  of  the 
mutual  guilt  a  divorce  was  denied  to  either 
party. 

In  determining  this  question,  we  must 
not  be  misled  by  the  false  analogy  of  ordi- 
nary contracts,  and  the  argument  that 
where  both  parties  have  violated  a  contract 
neither  can  claim  any  right  thereunder. 
Though  based  on  contract,  as  distinguished 
from  religious  sacrament,  marriage  is  not  a 
contract  in  the  accurate  sense  of  that  term. 
In  Wade  v.  Kalbfieisch,  58  N.  Y.  282,  17 
Am.  Rep.  250,  Chief  Judge  Church  said:  "It 
cannot  be  dissolved  by  the  parties  when 
consummated,  nor  released  with  or  without 
consideration.  The  relation  is  always  regu- 
lated by  government.  It  is  more  than  a 
contract.  It  requires  certain  acts  of  the 
parties  to  constitute  marriage,  independent 
of  and  beyond  the  contract.  It  partakes 
more  of  the  character  of  an  institution  regu- 
lated and  controlled  by  public  authority, 
upon  principles  of  public  policy,  for  the 
bene  .'It   of    the   community."     The   learned 
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jud^e  quotes  with  approval  the  declaration 
in  Ditson  v.  Ditson,  4  R.  I.  87:   "In  strict- 
ness,   though     formed    by    contract,    it    sig- 
nifies the  relation  of  husband  and  wife,  de- 
riving  both    its   rights   and   duties    from  a 
source    higher    than    any    contract     .     .     . 
which  they  can  make."     Nor  are  we  to  be 
controlled     by     the     decisions    in     England 
(which  will  be  referred  to  heretJter)  where 
both    the    law    and   public  opinion   view   in 
v<»ry  different  lights  unchastity  in  the  wife 
and  the   same  offense  in  the  husband,  and 
where   even    now,  under  the  divorce  act  of 
1857,  not  only  is  distinction  made  between 
adultery  by  the  wife  and  that  by  the  hus- 
band,  but   a   divorce  may   be  granted  to  a 
party  guilty  of  adultery.    The  question  is  to 
be    determined    ii»  the    light   of   the    public 
policy  of  this  state  as  declared  in  its  statute 
law.  which  imposes  the  obligation  of  marital 
fidelity    equally  on  the   husband  and  wife, 
which    for    a    violation    of    that    obligation 
grants  the  innocent  party,  whether  wife  or 
husband,  the  same  right  to  relief,  and,  where 
Ijoth  parties  have  been  guilty,  requires  them 
to  remain   husband  and  wife.     The  obliga- 
tion resting  on  the  husband  to  support  the 
wife    does    not    spring    from    contract,    but 
arises  from  the  marital  relation,  and  is  im- 
posed  by   law.     It  is  not  even  within  the 
power  of  the  parties  to  contract  to  the  con- 
trary.    Such  was  the  rule  of  the  common 
law,  and  it  is  expressly  enacted  in  this  state 
by    §    21    of    the    domestic    relations    law: 
''Husband  and  wife  cannot  contract  to  alter 
or  dissolve  the  marriage,  or  to  relieve  the 
husband    from  his  liability   to  support   his 
wife."    Laws  1896,  chap.  272,  p.  215.    When, 
therefore,  the  law  says  that  man  and  wife 
who  have  each  been  guilty  of  adultery  shall 
remain   man  and   wife,  it  enacts   that   the 
marriage  obligation  shall  continue  between 
them  in  its  full  integrity.     It  is  conceded 
that   in   all    other  respects   except   that   of 
support  the  rights   and   obligations  of  the 
parties  remain  unaffected.    On  the  death  of 
the  defendant  the  plaintiff  will  be  entitled 
to  her  dower  right  in  his  real  estate,  and, 
if  he  dies  intestate,  to  a  share  of  his  per- 
sonalty.   The  defendant  has  a  similar  right 
of  inheritance  in  case  of  the  plaintiff's  death 
intestate.    If  either  one  should  be  killed  by 
the  wrongful  or  negligent  act  of  a  third  par- 
ty, the  survivor  will  be  entitled  to  sue  for 
damages   for  the  death.     In  case  of  intes- 
tacy the  survivor  will  be  entitled  to  take 
out  letters  of  administration.     Neither  can 
adopt   a  child  without   the  consent  of  the 
other.     It    is    unnecessary    to    extend    this 
enumeration    of    the    respective    rights    of 
either   party   in   the   person   and   estate   of 
the  other.    It  is  urged,  however,  in  answer 
to  this  argument  that  these  are  matters  of 
statutory   policy,   and    that    the    h^gislaturc 
could  abro'  ate  all  these  rights.    This  is  uu- 
19L.R.A.(N.S.) 


doubtedly  true,  but  it  is  equally  a  matter 
of  statutory  policy  that  the  adulterous 
husband  must  retain  as  his  wife  an  adulter- 
.ous  woman,  and  as  for  the  suggestion  that 
the  legislature  could  abrogate  these  rightp, 
were  it  not  for  the  provision  in  the  state 
Constitution  forbidding  divorce  except  by 
judicial  decree,  the  legislature  might  abro- 
gate the  marriage  itself,  for  it  is  not  a 
contract  within  the  protection  of  the  Fed- 
eral Constitution.  White  v.  White,  5  Barb. 
480. 

The  English  ecclesiastical  cases,  which 
take  a  contrary  view  of  the  obligation  of  the 
adulterous  husband  to  support  an  adulter- 
ous wife,  are  of  recent  data,  long  subse- 
quent to  the  Revolution,  and  therefore  not 
evidence  of  the  ecclesiasti(!al  law  of  that 
country  as  it  existed  at  the  time  of  our 
separation.  People  ex  rel.  Tweed  v.  Lis- 
comb,  60  N.  Y.  559,  576,  19  Am.  Rep.  211. 
The  earliest  of  these  is  Hope  v.  Hope,  1 
Swabey  &  T.  94,  decided  in  1858.  There.it 
was  held  that  an  adulterous  wife  cannot  ob- 
tain a  decree  for  the  restoration  of  conjugal 
rights  against  an  adulterous  husband.  The 
learned  judge  who  decided  the  case  states 
that  the  question  had  never  been  determined 
in  the  courts  of  that  country,  and  admits 
that  the  canon  law,  which,  though  not 
adopted  in  its  entirety,  is  concededly  the 
foundation  of  the  English  ecclesiastical  law, 
was  directly  contrary  to  the  conclusion 
which  he  reached.  He  further  admitted  that 
there  were  dicta  of  that  eminent  ecclesiasti- 
cal judge,  I^rd  Stowell,  evincing  a  different 
view.  In  Proctor  v.  Proctor,  2  Hagg.  Con- 
sist. Rep.  292,  where  a  separation  was  re- 
fused by  reason  of  mutual  adultery,  Lord 
Stowell  said:  "It  [the  court]  therefore 
presumes,  when  it  withholds  its  decree  of 
separation,  that  the  parties  return  to  co- 
habitation. All  matters  return  to  their 
former  course,  but  with  increased  vigor. 
The  husband  and  wife  live  again  on  their 
former  footing,  and  there  is  no  anticipation 
of  separate  debts,  or  of  the  probability  of  a 
spurious  offspring.  That  such  is  the 
doctrine  of  the  canon  law  is  most  certain. 
The  authorities  are  numerous  and  precise 
to  that  effect."  The  Hope  Case  proceeded 
on  two  decisions  of  the  common-law  courts. 
The  first  was  that  of  Govier  v.  Hancock 
(1790)  6  T.  R.  603.  The  action  was  for 
board  and  lodging  furnished  to  defendant's 
wife.  The  report  thus  states  the  case:  "The 
defendant,  having  committed  adultery  with 
a  woman  of  the  name  of  Bazely  whom  he 
had  brought  home,  treated  his  wife  with 
great  cruelty,  and  finally  turned  her  out  of 
doors.  '1  hen  the  wife  committed  adultery, 
after  which  she  offered  to  return  home,  but 
her  husband  would  not  receive  her;  and  this 
action  was  brought  for  her  board  and  lodg- 
ing subsequent  to  that  time."     It  was  held 


474 


NEW  YORK  COURT  OF  APPEALS. 


NOF., 


that  the  husband  was  not  liable.  In  R.  v. 
Flintan,  1  Barn.  &  Ad.  227,  the  defendant 
was  convicted  as  a  disorderly  person  in  fail- 
ing to  maintain  his  wife  by  reason  of  which 
she  became  a  charge  on  the  parish.  Both 
husband  and  wife  had  committed  adultery. 
The  conviction  was  reversed,  the  court  hold- 
ing that,  as  the  defendant  was  nqt  civily 
liable  for  the  supply  of  necessaries  to  his 
wife,  he  could  not  be  held  a  disorderly  per- 
son for  not  supplying  them.  The  Irish  case 
of  Seaver  v.  Seaver,  2  Swabey  &  T.  665,  was 
decided  prior  to  Hope  v.  Hope,  but  the  de- 
cision is  not  noticed  in  the  later  case.  The 
Seaver  Case  was  decided  both  in  the  con- 
si  storial  court  of  Dublin  and  on  appeal  ex- 
actly the  reverse  of  the  Hope  Case  to  which 
it  was  entirely  similar  in  its  facts.  The 
court  there  said :  "The  sentence  is  not 
merely  that  the  parties  shall  live  together, 
but  its  effect  in  substance  is  that  they  shall 
fulfil  all  their  matrimonial  duties,  of  which 
fidelity  to  the  nuptial  bed  is  not  the  least 
important.  I  know  that,  according  to  the 
modem  code  of  morals  and  feelings,  it  is 
hard  for  the  husband  to  comply  with  such 
a  sentence.  According  to  this  code  a  hus- 
band incurs  no  disgrace  and  need  feel  no 
shame  for  his  own  adultery,  while  his  honor 
is  ruined  totally  by  the  adultery  of  his 
wife.  The  disgrace  thus  caused  by  an- 
other's guilt  is  capable  of  only  one  possible 
aggravation,  viz.,  if  he  forgives  her.  This 
code  cannot  be  recognized  in  a  court  Chris- 
tian ;  nor  will  a  man  against  whom  adultery 
is  charged  and  proved  be  permitted  to  allege 
any  reluctance  to  associate  with  an 
adulteress  because  she  happens  to  be  his 
wife." 

While  the  law  in  England  as  to  judicial 
separations  remains  unchanged  by  the 
matrimonial  causes  act  of  1857,  which  first 
authorized  the  courts  to  decree  a  dissolution 
of  the  marriage  tie,  the  practice  in  suits  for 
absolute  divorce  ia  so  entirely  foreign  to  the 
law  and  policy  of  this  state  as  to  render  the 
decisions  imder  that  statute  of  no  value 
here.  There  a  husband  may  obtain  a  di- 
vorce from  his  wife  for  her  adultery.  A 
wife  cannot  obtain  a  divorce  for  the  adultery 
of  her  husband  unless  it  is  accompanied  by 
cruelty,  abandonment,  or  the  adultery  is 
incestuous.  The  adultery  of  the  plaintiff  is 
not  a  bar  to  a  divorce  for  the  adultery  of 
the  other  party.  Under  the  statute  the 
courts  may,  but  are  not  bound,  to  deny  re- 
lief for  that  reason.  Alimony  seems  to  be 
in  the  discretion  of  the  courts  and  has  been 
granted  to  a  wife  who  has  been  divorced  for 
adultery.  A  full  collection  of  these  cases 
can  be  found  in  the  work  of  Gwynne  Hall  on 
Divorce  and  Matrimonial  Causes. 

My  learned  associate,  who  writes  for  the 
majority  of  the  court,  says:  "Independent 
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of  any  statutory  provision,  it  might  be  ques- 
tioned whether  a  wife  who  has  been  guilty 
of  adultery  may  successfully  insist  that  her 
husband  shall  live  with  and  support  her 
even  though  the  court  has  refused  to  dis- 
solve the  marriage  relation  because  of  his 
similar  fault."  From  this  intimation  I  dis- 
sent toto  coslo.  Its  effect  would  be  to  set 
up  one  standard  of  morality  for  the  wcxnan, 
another  for  the  man,  a  distinction  which, 
whatever  may  be  the  view  taken  of  it  by 
society,  is  expressly  repudiated  by  the  stat- 
ute law  of  this  state  by  which  adultery  on 
the  part  of  husband  or  wife  is  equally  made 
a  crime.  I  can  only  repeat  the  forcible 
language  of  the  court  in  the  Seaver  Case, 
supra:  "Nor  will  a  man  against  whom 
adultery  is  charged  and  proved  be  permitted 
to  allege  any  reluctance  to  associate  with  an 
adulteress  because  she  happens  to  be  hla 
wife."  I  do  not  say  that  the  commission  of 
a  single  act 'of  adultery  on  the  part  of  the 
husband  gives  the  wife  unlimited  license  to 
commit  adultery  at  all  times  thereafter  and 
still  compel  her  husband  to  support  her,  but 
this  is  equally  applicable  to  the  wife;  and  a 
single  act  of  adultery  on  her  part,  possibly 
committed  at  a  time  long  past,  and  sincere- 
ly repented  of,  should  not  enable  the  hus- 
band to  cast  her  off  without  support,  though 
he  may  be  living  a  life  of  continuous  and 
gross  profligacy.  The  circumstances  under 
which  an  offense  is  committed,  while  they 
may  not  affect  the  penalty  which  the  law 
imposes  on  its  commission,  may  form  a  con- 
trolling factor  in  determining  the  moral  de- 
linquency attributable  to  the  act.  The  ef- 
fect of  the  decision  about  to  be  made  is  to 
put  the  law  of  this  state  on  the  same  basis 
as  that  declared  by  the  King's  bench  in  the 
Govier  Case,  supra;  that  is  to  say,  tliat  the 
adultery  of  the  wife  bars  her  right  to  sup- 
port no  matter  how  flagrant  the  misconduct 
of  the  husband  may  have  been  in  the  same 
direction.  In  the  case  before  us  the  parties 
seem  to  have  equally  sinned.  The  plaintiff's 
right  to  relief,  unless  barred  by  her  miscon- 
duct, was  conceded.  The  burden  was  there- 
fore upon  the  defendant  to  show  that  his 
wife's  misconduct  was  of  such  a  nature,  or 
so  far  exceeded  his  own  in  moral  obliquity, 
as  to  justify  him  in  turning  her  off.  No 
proof  of  the  kind  appears  in  the  record.  No 
flnding  to  that  effect  has  been  made  or  re- 
quested. We  have  here  the  bare  facts  that 
the  plaintiff  committed  an  act  of  adultery 
and  that  the  defendant  also  committed  an 
act  of  adultery.  These  acts  standing  alone, 
I  sa-y,  do  not  justify  the  defendant's  re- 
fusal to  support  his  wife. 

The  judgment  appealed  from   should  be 
affirmed,  with  costs. 

Willard  Bartlett,  J.,  not  sitting. 
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KORTH    CAROTilNA  SUPREMS 
COURT. 

JOHN  HOLLER  AND  WIFE 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY. Appt. 

( —  N.  C.  — ,  63  S.  E.  92.) 

New  trial  —  insufficient  issues. 

1.  A  new  trial  will  be  awarded  if  the  is- 
sues submitted  in  a  case  are  not  sufficient 
to  support  the  judgment  rendered, 
Telemram  —  failure    to    deliver  —  right 

to  sue. 

2.  The  mere  fact  that  the  wife  of  the  ad- 
dressee of  a  telegram  was  the  sister  of  the 
one  whose  death  the  message  announced  is 
not  sufficient  to  entitle  her  to  recover  dam- 
ages for  mental  anguish  for  its  nonde- 
livery. 

Same  —  flndlngs  —  beneficiary. 

3.  To  support  a  judgment  in  favor  of 
the  wife  of  an  addressee  of  a  telegram  an- 
nouncing the  death  of  her  sister,  for  mental 
anguish  because  of  its  nondelivery,  whore 
her  interest  in  the  message  is  denied  by  the 
company,  there  must  be  a  finding  that  she 
was  the  legal  beneficiary  therein. 

(Clark,  Ch.  J.,  dissents.) 

(December  9,  1908.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Iredell  County 
in  plaintiff's'  favor  in  an  action  brought  to 
recover  damages  for  failure  promptly  to  de- 
liver a  telegram.    Reversed. 

Statement  by  Walker,  J.: 

This  action  was  brought  by  John  Holler 
and  wife  to  recover  damages  for  delay  in  de- 
livering a  telegram.  It  is  alleged  in  the 
complaint  that  Mrs.  Hattie  Hastings  died 
on  January  1,  1907,  at  8  o'clock  p.  m.,  and 
J.  D.  Rogers,  a  relative,  at  5  o'clock  a.  ic., 
on  January  2,  1907,  requested  the  defend- 


ant's operator  at  Huntersville,  North  Caro- 
lina, to  send  a  message  to  John  Holler  and 
wife,  who  lived  at  Morrisville,  North  Caro- 
lina, notifying  them  of  Mrs.  Hastings's 
death,  and  paid  the  charges  therefor.  The 
operator  was  told  that  Mrs.  Hastings  was  a 
sister  of  Mrs.  Holler.  He  wrote  the  mes- 
sage for  Rogers,  and  agreed  to  transmit  it, 
but  it  was  delivered  at  Morrisville  too  late 
for  Mrs.  Holler  to  reach  Huntersville  or  the 
place  of  burial  before  the  funeral,  by  reason 
of  which  she  suffered  mental  anguish,  and  is 
entitled  to  recover  damages  therefor.  The 
message,  as  written  by  the  operator,  was  as 
follows : 

Huntersville,  N.  C,  Jan.  2,  1907. 
To  John  Holler,  Care  of  Bob  White, 

Morrisville,  N.  C. 
Hattie  died  at  8  o'clock  last  night.    Bury 
this  afternoon.  J.  D.  Rogers. 

The  defendant  admitted  that  it  had  re- 
ceived and  transmitted  the  message  as  above 
set  forth,  but  denied  the  other  allegations 
of  the  complaint.  There  was  evidence  tend- 
ing to  sustain  the  plaintiff^s  allegations. 

Issues  were  submitted  to  the  jury,  which, 
with  the  answers  thereto,  are  as  follows: 

(1)  Did  the  defendant  negligently  fail  to 
transmit  and  deliver  the  telegram  as  alleged 
in  the  complaint? 

Answer.    Yes. 

iji)  Did  the  sender  of  the  telegram,  Rog- 
ers, make  known  to  the  defendant  at  Hun- 
tersville, at  the  time  the  telegram  was  filed 
for  transmission,  the  relationship  existing 
between  deceased,  Hattie  Hastings,  and  Mag- 
gie Holler? 

Answer.    Yes. 

(3)  If  the  said  telegram  had  been  deliv- 
ered without  delay,  could  and  would  the 
said  Maggie  Holler  have  attended  the  fu- 
neral of  Hattie  Hastings? 

Answer.    Yes. 


Case  Note.  —  Right  of  person  not  men- 
tioned  in  telegram,  and  whose  inter- 
est is  not  coniniunicated  to  the  com- 
pany, to  recover  for  mental  anguish. 

The  earlier  cases  upon  this  subject  are 
collected  and  discussed  in  a  case  note  to 
Helms  V.  Western  U.  Teleg.  Co.  8  L.R.A. 
(N.S.)  249.  And,  upon  the  general  ques- 
tion of  the  liability  of  a  telegraph  company 
to  an  undisclosed  principal  of  sendee,  se«i 
case  note  to  Western  U.  Teleg.  Co.  v. 
Schriver,  4  L.R.A.(N.S.)   678. 

Some  cases  decided  since  the  preparation 
of  the  former  notes  may  be  cited. 

In  Western  U.  Teleg.  Co.  v.  Weniski,  84 
Ark.  467,  106  S.  W.  480,  in  an  action  by 
the  sister  of  the  sendee  of  a  telegram  for 
mental  anguish  because  of  failure  of  tele- 
graph company  promptly  to  deliver  a  mes- 
4n?e,  the  court  said:  "A  telegraph  com- 
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pany  owes  a  duty  to  the  transmission  and 
delivery  of  messages  only  to  persons  of 
whose  beneficial  interest  in  the  telegram  the 
company  receives  information  from  the  face 
of  the  telegram  itself,  or  from  other 
sources;  and  it  is  liable  for  special  damages 
only  where  notice  of  the  facts  which  give 
rise  thereto  is  received  either  from  the  face 
of  the  telegram  or  from  other  sources."    • 

So,  also,  in  Western  U.  Teleg.  Co.  v. 
Potts  (Tenn.)  post,  479,  113  S.  W.  789,  it 
was  held  that  damages  for  mental  anguish 
could  not  be  recovered  by  the  undisclosed 
principal  for  delay  in  the  transmission  of 
a  telegram  announcing  a  death,  although 
both  the  sender  and  the  sendee  were  his 
agents. 

But  in  Western  U.  Teleg.  Co.  v.  North- 
cutt  (Ala.)  48  So.  653,  it  was  held  that 
an  undisclosed  principal  may  sue  on  a  con- 
tract to  send  a  telegram  made  by  his  agent. 
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(4)   What    damapr^,    if   any,    is    plaintiff 
Maggie  Holler  entitled  to  recover? 
Answer.    $600. 

Exceptions  were  taken  to  several  of  the 
court's  rulings,  but  it  is  not  nocpssary  to 
state  but  one,  which  is  the  exception  to  the 
rendition  of  judgment  for  the  plaintiff  Mag- 
gie Holler  upon  the  verdict.  Defendant  ap- 
pealed. 

Messrs.  Arinfleld  &  Turner  and  Tillett 
'&  Guthrie,  for  appellant: 

The  plaintiff  had  no  interest  in  the  tele- 
gram which  would  entitle  him  to  recover. 

Helms  V.  Western  U.  Teleg.  Co.  143  N.  C. 
386,  8  L.R.A.(N.S.)  249,  118  Am.  St.  Rep. 
811,  65  S.  E.  831,  10  A.  &  E.  Ann.  Cas.  643. 

Messrs.  H.  P.  Grier  and  A.  Ij.  Starr 
for  appellees. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

Issues  must  be  so  framed  that,  when  an- 
swered, they  will  be  sufficient  to  support  the 
judgment.  "We  are  not  inadvertent  to  the 
long  line  of  decisions  laying  down  the  rule 
that  the  refusal  of  the  court  to  submit  an 
issue  tendered  by  either  party  cannot  be  re- 
viewed by  this  court  unless  exception  is 
taken  in  apt  time;  nor  do  we  wish  to  be 
understood  as  reversing  or  modifying  it. 
That  rule,  when  reasonably  construed,  does 
not  conflict  with  the  one  herein  laid  down. 
What  we  now  say  is  that  §  395  of  the  Code 
is  mandatory,  binding  equally  upon  the  court 
and  upon  counsel ;  that  it  is  the  duty  of  the 
judge,  either  of  his  own  motion  or  at  the 
suggestion  of  counsel,  to  submit  such  issues 
as  are  necessary  to  settle  the  material  con- 
troversies arising  in  the  pleadings,  and  that, 
in  the  absence  of  such  issues,  or  admissions 
of  record,  equivalent  thereto,  sufficient  to 
reasonably  justify,  directly  or  by  clear  im- 
plication, the  judgment  rendered  therein, 
this  court  will  remand  the  case  for  a  new 
trial.  Under  this  rule,  there  was  error  in 
the  rendition  of  the  judgment,  and  a  new 
trial  is  therefore  ordered."  Tucker  v.  Sa<- 
terthwaite,  120  N.  C.  118,  27  S.  E.  45.  Tliat 
case  has  since  been  approved.  Strauss  v. 
Wilmington,  129  N.  C.  99,  39  S.  E.  772; 
Hatcher  v.  Dabbs,  133  N.  C.  239,  45  S.  E. 
562;  Kelly  v.  Durham  Traction  Co.  133  N. 
C.  418,  46  S.  E.  826.  In  Falkner  v.  Pilcher, 
137  N.  C.  449,  49  S.  E.  945,  the  rule  was 
stated  thus:  "It  may  be  conceded  as  a  gen- 
eral proposition  that  a  party  cannot  com- 
plain because  a  particular  issue  was  not 
submitted  to  the  jury  unless  he  tendered  it, 
but  the  rule  is  subject  to  this  qualification, 
that  the  issues  submitted  must  in  them- 
selves be  sufficient  to  dispose  of  the  contro- 
versy, and  to  enable  the  court  to  pr.,c  oJ  to 
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judgment,  for  in  that  respect  the  duty  of 
the  court  to  submit  issues  is  mandatory." 

It  follows  that,  if  the  is.sues  in  this  case 
were  not  sufficient  to  warrant  the  judgment 
which  was  rendered,  tliere  was  error  for 
which  a  new  trial  must  be  awarded.  The 
judgment  was  rendere(^in  favor  of  tlic  feme 
plaintiff,  Maggie  Holler,  alone,  and  the  ver- 
dict, in  our  opinion,  did  not  authorize  it. 
There  is  no  finding  that  Mrs.  Holler  had  any 
Ijeneficial  interest  in  the  message  which  the 
law  recognizes  a^  sufficient  to  sustain  an  ac- 
tion for  damages,  when  there  has  been  neg- 
ligence, on  the  part  of  the  telegraph  com- 
pany in  its  transmission,  which  has  caused 
the  plaintiff  mental  anguish  and  consequent 
damage.  In  Helms  v.  Western  U.  Teleg.  Co. 
143  N.  C.  386,  8  L.R.A.(N.S.)  249,  118  Am. 
St.  Rep.  811,  55  S.  E.  831,  10  A.  &  E.  Ann. 
Cas.  643,  Justice  Brown,  for  the  court,  says: 
"The  right  of  the  sendee  to  recover  of  a  tel- 
egraph company  for  error  or  negligence  in 
the  transmission  or  delivery  of  a  telegram 
is  altogether  denied  in  Great  Britain.  Play- 
ford  V.  United  Kingdom  Electric  Teleg.  Co. 
L.  R.  4  Q.  B.  706.  In  this  country  the  Eng- 
lish doctrine  does  not  generally  prevail. 
Here  the  weight  of  authority  holds  that  the 
sendee  may  recover  in  his  own  name  such 
damage  as  he  may  have  sustained  by  reason 
of  negligence  when  the  message  was  intended 
for  his  benefit,  and  it  was  apparent  on  the 
face  of  the  message,  or  the  company  other- 
wise had  knowledge  of  it.  2  Shearm.  k 
Redf.  Neg.  5th  ed.  §  543;  Joyce,  Electric 
I^w,  §  1008;  Frazier  v.  Western  U.  Teleg. 
Co.  45  Or.  414,  67  L.R.A.  320,  78  Pac.  330, 
2  A.  &  E.  Ann.  Cas.  396."  But  we  think 
this  case  is,  in  principle,  not  unlike  Cran- 
ford  v.  Western  U.  Teleg.  Co.  138  N.  C.  162. 
50  S.  E.  585,  in  whith  we  said:  "There  can 
be  no  recovery  of  damages  for  delay  in  trans- 
mission and  delivery,  when  it  does  not  in 
any  way  appear  that  the  plaintiff  was  an 
intended  beneficiary  of  the  message.  We 
could  not  well  hold  otherwise  without  sub- 
jecting the  defendant  to  liability  for  dam- 
ages alleged  to  have  been  sustained  by  those 
who  are  strangers  to  its  contracts,  and  to 
whom  it  owed  no  duty  whatever.  The  men- 
tal anguish  suffered  by  the  feme  plaintiff 
cannot,  under  the  facts  and  circumstances 
of  this  case,  be  traced  to  any  wrong  com- 
mitted by  the  defendafit.  There  is  no  causal 
connection  between  the  breach  of  the  duty 
owed  by  the  defendant  to  N.  P.  Cranford 
and  the  anguish  of  his  wife,  which  resulted 
from  her  failure  to  be  present  at  the  funeral 
of  her  grandchild,  and  for  it,  therefore,  the 
law  awards  no  com  pen. sat  ion.  It  is  not 
every  one  incidentally  suffering  a  loss  from 
the  negligence  of  another  who  can  maintain 
an  action  upon  that  ground.  It  has  been 
said  that  there  would  be  no  bounds  to  liti- 
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gallon  if  the  ill  efTeots  of  the  negligence  of 
men  may  be  followc»d  down  the  chain  of  re- 
sults to  their  final  attenuated  effect."  An 
analogous  doctrine  is  laid  down  in  Wil- 
liams V,  Western  U.  Teleg.  Co.  136  N.  C. 
82,  48  S.  E.  559,  1  A.  &  E.  Ann.  Cas.  359, 
in  which  it  is  said:  "The  principle  uni- 
formly sustained  by  the  cases  upon  the  sub- 
ject, some  of  which  we  have  cited,  is  that, 
unless  the  meaning  or  import  of  a  mesdagc 
is  either  shown  by  its  own  terms,  or  is  made 
known  by  information  given  to  the  agent  re- 
ceiving it  in  behalf  of  the  company  for 
transmission,  no  damages  can  be  recovered, 
for  failure  to  correctly  transmit  and  de- 
liver it,  beyond  the  price  paid  for  the  serv- 
ice." We  may  well  add  what  is  so  well 
stnted  in  Squire  v.  Western  U.  Teleg.  Co. 
98  Mass.  237,  93  Am.  Dec.  160,  that  "a  rule 
of  damages  which  should  embrace  within  its 
scope  all  the  consequences  which  might  be 
shown  to  have  resulted  from  a  failure  or 
omission  to  perform  a  stipulated  duty  or 
service  would  be  a  serious  hindrance  to  the 
operations  of  commerce  and  to  the  transac- 
tion of  the  common  business  of  life.  The  effect 
would  often  be  to  impose  a  liability  wholly 
disproportionate  to  the  nature  of  the  act  or 
service  which  a  party  has  bound  himself  to 
perform,  and  to  the  compensation  paid  and 
received  therefor."  Let  us  apply  these  prin- 
ciples to  the  case  in  hand.  The  complaint 
alleges  that  the  message  was  intended  for 
John  Holler  and  his  wife,  whereas  the  mes- 
sage, as  sent,  was  addressed  to  John  Holler 
alone ;  and,  further,  that  the  operator  of  the 
defendant  was  notified  that  Mrs.  Hastings 
and  Mrs.  Holler  were  sisters.  The  defend- 
ant denies  these  allegations,  except  the  al- 
legation that  the  message  was  addressed  to 
John  Holler,  and  avers,  in  this  connection, 
that  the  message  so  addressed  was  the  only 
one  received  and  transmitted  by  it.  These 
allegations  and  denials  raised  issuable  facts, 
and  there  is  no  finding  that,  in  a  legal  sense, 
the  message  was  sent  to  Mrs.  Holler  or  for 
her  benefit,  or  that  she  had  any  interest  in 
the  message  which  entitles  her  to  recover 
damages  for,  mental  anguish,  alleged  to  have 
l>oen  caused  by  the  neglifyence  of  the  defend- 
ant. The  mere  fact  that  she  was  related  to 
the  deceased,  even  though  she  was  her  sister, 
is  not  of  itself  suflicient  to  impose  upon  the 
company  any  legal  duty  or  obligation  to  her. 
The  nearness  of  the  relation  does  not  sup- 
ply the  missing  link  in  the  chain  of  causa- 
tion, for  the  defendant  cannot  be  said  to 
have  caused  the  alleged  injury  to  her,  unless, 
by  its  contract,  it  was,  in  law,  obliged  to 
prevent  it,  or  omitted  to  perform  some  legal 
duty  to  her,  which  omission  was  the  prox- 
imate cause  of  the  injury. '  If  any  person 
who  was  related  to  the  deceased  can  sue  for 
damages,  even  if  not  mentioned  in  the  mes- 
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sage,  and  without  any  showing  that  he  is, 
in  a  legal  sense,  a  beneficiary  of  the  message 
or  one  to  whom  the  company  owed  a  legal 
duty,  a  liability  would  be  imposed  "wholly 
disproportionate  to  the  nature  of  the  act  or 
service"  which  the  company  has  bound  itself 
to  perform,  and  the  aggregate  recovery 
might  be  almost  unlimited.  A  principle 
which  would  lead  to  such  a  result  cannot  be 
sanctioned  by  law.  Our  case  in  this  respect 
comes  directly  within  the  rule  we  approved 
in  Cranford  v.  Western  U.  Teleg.  Co.  supra. 
In  that  case  it  appeared  that  Mrs.  Cranford 
was  related  to  the  deceased  child,  being  her 
grandmother.  We  held  that  the  relation 
alone  did  not  entitle  Mrs.  Cranford  to  sue 
for  damages  resulting  from  mental  anguish, 
and  we  so  hold  in  this  case ;  that  the  verdict 
by  which  the  jury  find  merely  that  the  feme 
plaintiff  was  related  to  Mrs.  Hastings,  being 
her  sister,  without  also  finding  that  she  was 
the  legal  beneficiary  of  the  message,  is  de- 
fective, and  no  judgment  for  the  plaintiff  can 
be  based  thereon. 

The  plaintiffs  allege  in  the  complaint  that 
the  defendant  undertook  to  transmit  and  de- 
liver the  message  addressed  to  John  Holler, 
having  knowledge  that  it  was  intended  for 
the  benefit  of  Holler  and  his  wife,  and  also 
that  Mrs.  Hastings  and  Mrs.  Holler  were 
sisters.  It  is  also  alleged  that  the  message 
which  was  actually  delivered  too  late  (at 
about  1  o'clock  p.  m.)  was  the  one  addressed 
to  John  Holler.  The  allegation  that  the  de- 
fendant undertook  to  transmit  and  deliver 
the  message  addressed  to  John  Holler  is 
admitted  in  the  answer,  and  the  other  al- 
legations are  denied.  The  charge  of  the 
court  'upon  the  first  issue  was  confined  to 
the  transmission  and  delivery  of  the  message 
addressed  to  John  Holler,  as  will  appear 
from  the  following  instruction:  "So  on  the 
first  issue,  to  repeat,  if  you  are  satisfied  by 
the  greater  weight  of  the  evidence  that  the 
message,  which  has  been  offered  in  evidence, 
was  delivered  to  the  defendant's  agent  at 
Huntersville  at  6  o'clock,  or  about  6  o'clock, 
in  the  morning,  and  was  not  transmitted  and 
delivered  to  the  sendee,  John  Holler,  until 
12:34,  or  about  1  o'clock,  as  you  may  find 
from  the  evidence,  in  the  afternoon  of  the 
same  day,  then  the  court  charges  you  that 
the  duration  of  the  time  which  elapsed  be- 
tween the  time  when  the  message  was  de- 
livered to  John  Holler,  or  to  the  person  in 
whose  care  it  was  sent,  would  be  unreason- 
able delay;  and,  in  the  absence  of  some  ex- 
planation, it  would  be  your  -duty  to  answer 
the  issue  *Yes;'  otherwise  answer  the  issue 
*No.'  "  The  first  issue,  by  its  very  terms,  re- 
lates to  the  transmission  and  delivery  of  the 
message,  and  not  to  any  error  in  wording  it, 
and  the  pleadings  and  case  on  appeal  show 
that  it  was  so  understood  by  the  parties  and 
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the  court  and  by  the  jury,  if  it  be  necessary 
to  consider  anything  but  the  issues  them- 
selves and  the  answers  thereto,  in  order  to 
determine  what  the  verdict  is. 

It  follows  that  there  was  error.  The  ver- 
dict must  be  set  aside,  and  a  new  trial 
awarded. 

New  trial. 

Clark,  Ch.  J.,  dissenting: 

A  telegraph  company,  unlike  the  postoffice, 
does  not  transmit  a  paper  writing.  There  is 
no  statute  which  requires  a  telegram  to  be 
written.  No  rule  or  custom  of  the  company 
to  require  it  is  shown  in  this  case,  and,  if 
there  had  been,  the  company  waived  it,  for  it 
accepted  the  oral  message,  without  objection. 
If  there  had  been  such  rule,  it  must  be  shown 
that  the  sender  had  notice  of  -it.  Hendricks 
v.  Western  U.  Teleg.  Co.  126  N.  C.  311,  78 
Am.  St  Rep.  668,  35  S.  £.  643;  Carland  v. 
Western  U.  Teleg.  Co.  118  Mich.  369,  43 
L.R.A.  280,  74  Am.  St.  Rep.  394,  76  N.  W. 
762.  In  fact  a  large  proportion  of  telegrams 
have  always  been  orally  delivered  to  the  com- 
pany for  transmission,  and  this  proportion 
of  oral  messages  has  been  greatly  increased 
by  the  use  of  the  telephone,  by  which  a  lar- 
ger number  of  messages  are  now  orally  de- 
livered to  the  company.  Whether  the  mes- 
sage is  written  down  by  the  sender  or  the 
company  is  immaterial,  for  such  writing  is 
merely  evidence  of  what  the  message  was 
which  the  company  received  for  transmis- 
sion. The  transmission  itself  is  not 
by  a  process  decipherable  by  the  eye, 
but  by  the  car  only,  and  is  therefore 
orally,  as  it  were.  1  Joyce,  Electric  Law, 
§10.  The  defendant  did  not  transmit  a  writ- 
ten message.  The  message  in  this  case  an- 
nounced the  death  of  feme  plaintiff's  sister 
and  the  time  the  burial  would  occur.  The 
telegram  was  received  by  the  defendant  at 
6:30  A.  M.,  and  was  not  delivered  a  few 
miles  away  till  1  P.  M.  The  evidence  is  that 
Mr.  Rogers  went  to  defendant's  office  and 
directed  the  agent  to  send  the  message  to 
"John  Holler  and  wife,"  and  the  operator 
said,  "I  will  write  it  down  and  send  it  as 
soon  as  I  can  get  the  wires."  The  jury  found 
on  the  issues  submitted:  (1)  That  the  de- 
fendant negligently  failed  to  deliver  the  tele- 
gram alleged  in  the  complaint;  (2)  that  the 
sender  made  known. to  the  operator,  at  the 
time  the  telegram  was  given  in  to  be  sent, 
that  the  deceased  and  John  Holler's  wife 
were  sisters;  (3)  that,  if  the  telegram  had 
been  delivered  without  delay,  the  feme  plain- 
tifT,  Maggie,  would  have  attended  her  sister's 
funeral;  (4)  that  the  feme  plaintilT  was  en- 
titled to  recover  $500  damages. 

The  general  rule  is  that  messages  of  sick- 
ness or  death  need  not  disclose  the  rela- 
tionship of  the  parties,  the  nature  of  the 
10L.R.A.(N.S.) 


message  being  notice  to  the  company  of  the 
necessity  for  prompt  delivery,  2  Joyce,  Elec- 
tric Law,  §  804,  and  many  cases  cited,  among 
them,  Lyne  v.  Western  U.  Teleg.  Co.  123  N. 
C.  129,  31  S.  E.  350;  Sherrill  v.  Western  U. 
Teleg.  Co.  109  N.  C.  628,  14  S.  E.  94;  Landle 
V.  Western  U.  Teleg.  Co.  124  N.  C.  528,  32 
S.  E.  886;  Meadows  v.  Western  U.  Teleg. 
Co.  132  N.  C.  40,  43  S.  E.  512;  Bright  v. 
Western  U.  Teleg.  Co.  132  N.  C.  317,  43  S. 
E.  841 ;  Hunter  v.  Western  U.  Teleg.  Co.  135 
N.  C.  458,  47  S.  E.  745.  This  court  has 
held  that,  if  the  company  desires  to  know 
the  relationship,  the  duty  is  on  it  to  inquire. 
2  Joyce,  Electric  Law,  §  805;  Bennett  v. 
Western  U.  Teleg.  Co.  128  N.  C.  103,  38  S.  E. 
294.  But  here  the  jury  find  as  a  fact  that 
the  defendant  was  informed  of  the  relation- 
ship, and  therefore  knew  who  was  the  bene- 
ficiary of  the  message,  even  if  the  operator 
had  not  been  told  to  send  the  message  to 
"John  Holler  and  wife."  Having  received 
the  message  orally  without  demur,  and  taken 
the  sender's  money  for  the  service,  the  de- 
fendant was  bound  to  execute  the  contract. 
It  was  told  that  feme  plaintiff  was  one  of 
sendees.  For  brevity,  or  by  negligence,  it 
failed  to  put  her  name  in  the  telegram.  It 
knew,  independently,  the  relationship,  and 
therefore  that  feme  plaintiff  was  the  benefi- 
ciary of  the  contract.  It  negligently  delayed 
eight  and  one  half  hours  to  get  a  death  mes- 
sage a  distance  of  16  miles,  with  no  relay 
point  between.  The  message  could  have  been 
conveyed  by  an  ox  cart  in  less  time.  The  evi- 
dence brings  the  case  within  Cranford  v. 
Western  U.  Teleg.  Co.  138  N.  C.  162,  60  S.  E. 
685,  for  that  holds  that  it  is  sufficient  if 
there  are  facts  and  circumstanoes*to  give  the 
defendant  notice  that  the  plaintiff  was  either 
(1)  the  sendee  or  (2)  that  the  message  was 
sent  for  her  benefit.  Here  there  is  direct  evi- 
dence and  finding  by  the  jury  of  both  facts. 
The  jury,  having  found  that  the  company 
was  notified  that  the  feme  plaintiff  was  sis- 
ter to  the  deceased,  knew  that  she  was  the 
beneficiary  of  the  message  (independently  of 
the  sender's  direction  to  send  to  "John  Holler 
and  wife"),  and  hence  Helms^v.  Western  U. 
Teleg.  Co.  143  N.  C.  386,  8  L.R.A.(N.S.)  249, 
118  Am.  St.  Rep.  811,  55  S.  E.  831,  10  A.  ft 
E.  Ann.  Cas.  643,  does  not  apply. 

It  is  impossible  to  see  how  the  sender 
could  do  more  than  to  tell  the  operator  to 
send  the  message  to  John  Holler  and  wife  giv- 
ing notice  that  said  wife  was  sister  to  the  de- 
ceased; nor  how  the  defendant  could  have 
been  more  negligent  than  here,  for  the  oper- 
ator, said  "I  will  write  it  down  and  send  it," 
and  then  was  negligent,  both  by  leaving  out 
the  words  "and  wife,"  and  further  in  not 
starting  the  telegram  for  eight  and  one  half 
hours,  for,  the  distance  being  only  16  miles 
with  no  relay  point,  its  actual  transmission 
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must  have  been  instantaneous.  The  public 
are  entitled  to  better  treatment  than  the  de- 
fendant pave  this  plaintiff,  and  the  law 
ought  to  see  that  they  get  it. 
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NY,  Appt., 

V. 

A.  B.  POTTS  AND  WIFE. 

(—  Tenn.  — ,  113  S.  W.  789.) 

Tclcfnrain  —  delay  In  message—  mental 
suflTerlng— nndlsclosed  principal. 
Damages  for  mental  anguish  cannot  be 
recovered  by  the  undisclosed  principal  for 
delay  in  transmitting  and  delivering  a  tele- 
gram announcing  death,  although  both  the 
sender  and  sendee  are  his  agents. 

(November  7,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hamilton 
County  in  plaint ilTs'  favor  in  an  action 
brought  to  recover  damages  for  failure 
promptly  to  deliver  a  telegram.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  II.  Fcarons,  Brown  A 
Spnrlock,  Shields,  Catcs  &  Monntcastle, 
for  appellant: 

The  undisclosed  principal  cannot  recover 
damages  for  mental  anguish  occasioned  by 
delay  in  transmitting  and  delivering  the 
telegram  announcing  the  death. 

West|m  U.  Teleg.  Co.  v.  Kirkpatrick,  76 
Tex.  217,  18  Am.  St.  Rep.  37,  13  S.  W.  70; 
Western  U.  Teleg.  Co.  v.  Adams,  75  Tex. 
531,  6  L.R.A.  844,  16  Am.  St.  Rep.  920,  12 
8.  W.  857;  Western  U.  Teleg.  Co.  v.  Fer«?les, 
75  Tex.  537,  12  S.  W.  860;  Western  U. 
Teleg.  Co.  v.  Moore,  76  Tex.  66,  18  Am. 
St.  Rep.  25,  12  S.  W.  949;  Western  U.  IVlcg. 
Co.  V.  Carter,  85  Tex.  580,  34  Am.  St.  Rep. 
826,  22  8.  W.  961;  Southwestern  Telog.  A 
Teleph.  Co.  v.  Gotcher,  93  Tex.  114,  53  S. 
W.  686;  Western  U.  Teleg.  Co.  v.  Edniond- 
Bon,  91  Tex.  209,  42  S.  W.  549;  Rogers  v. 
Western  U.  Teleg.  Co.  72  8.  C.  290,  51  S.  E. 
773;  Cranford  v.  Western  U.  Teleg.  Co.  138 
N.  C.  162,  50  S.  E.  685;  Kennon  v.  Western 


Note.  —  Upon  the  question  of  the  liability 
of  a  telegraph  company  to  undisclosed  prin- 
cipal of  sendee,  see  case  note  to  Western  U. 
Teleg.  Co.  v.  Schriver,  4  L.R.A.(N.S.)  678. 
Upon  the  question  of  right  of  person  not 
mentioned  in  telegram,  and  whose  interest 
is  not  communicated  to  the  company,  to  re- 
cover for  mental  anguish,  see  case  note  to 
Helms  v.  Western  U.  Teleg.  Co.  8  L.R.A. 
(N.S.)  240.  And  see  Holler  v.  Western  U. 
Teleg.  Co..  ante,  — ^, 
19L.R.A.(N.S.) 


U.  Teleg.  Co.  126  N.  C.  232,  35  S.  E.  468; 
Western  U.  Teleg.  Co.  v.  Stiles,  89  Tex. 
312,  34  S.  W.  438;  Western  U.  Teleg.  Co. 
V.  CofTin,  88  Tex.  96,  30  S.  W.  896;  Morrow 
v.  Western  U.  Teleg.  Co.  107  Ky.  517,  54 
S.  W.  853;  Williams  v.  Western  U.  Teleg. 
Co.  136  N.  C.  82,  48  S.  E.  559,  1  A.  &  E. 
Ann.  Cas.  359;  Pacific  Exp.  Co.  v.  Redman 
(Tex.  Civ.  App.)   60  S.  W.  677. 

The  damages  recoverable  by  the  undis- 
closed principal  are  the  same  in  all  respects 
as  the  agent  could  have  recovered  himself 
had  he  brought  the  suit  in  place  of  the  un- 
disclosed principaf. 

Milliken  v.  Western  U.  Teleg.  Co.  110  N. 
Y.  403,  1  L.R.A.  281,  18  N.  E.  251;  Leonard 
v.  New  York,  A.  &  B.  Electro  Magnetic 
Teleg.  Co,  41  N.  Y.  544,  1  Am.  Rep.  446; 
Cashion  v.  Western  U.  Teleg.  Co.  124  N.  C. 
459,  45  L.R.A.  160,  32  S.  E.  746;  Landie  v. 
Western  U.  Teleg.  Co.  124  N.  C.  528,  32 
S.  E.  886;  Harkness  v.  Western  U.  Teleg. 
Co.  73  Iowa,  190,  5  Am.  St.  Rep.  672,  34 
N.  W.  811;  Western  U.  Teleg.  Co.  v. 
Broesche,  72  Tex.  654,  13  Am.  St.  Rep.  843, 
10  S.  W.  734. 

The  mental-anguish  doctrine,  where  rec- 
ognized, includes  only  that  suffered  by  rela- 
tives in  blood. 

Western  U.  Teleg.  Co.  v.  Coffin,  88  Tex.  94, 
30  S.  W.  896 ;  Western  U.  Teleg.  Co.  v.  McMil- 
lan (Tex.  Civ.  App.)  30  S.  W.298;  Western 
U.  Teleg.  Co.  v.  Garrett  (Tex.  Civ.  App.)  34 
S.  W.  649;  Western  U.  Teleg.  Co.  v.  Gibson 
(Tex.  Civ.  App.)  39  8.  W.  198;  Davidson 
V.  Western  U.  Teleg.  Co.  21  Ky.  L.  Rep. 
1292,  54  S.  W.  830;  Western  U.  Teleg.  Co. 
V.  Steenbergen,  107  Ky.  469,  54  S.  W.  829; 
Western  U.  Teleg.  Co.  v.  Ayers,  131  Ala. 
391,  90  Am.  St.  Rep.  92,  31  So.  78;  Poteet 
v..  Western  U.  Teleg.  Co.  74  8.  C.  491, 
55  S.  E.  114. 

Messrs.  Murray  A  Murray  for  appellees. 

Kell,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  damages  for  failure  to 
promptly  deliver  a  tefegram,  recovery  in 
the  court  below  for  $500,  and  an  appeal  in 
error  by  the  company. 

The  facts  are  as  follows: 

The  mother  of  Mrs.  Clara  Potts,  of  CJhat- 
tanooga,  Tennessee,  was  lying  at  the  point 
of  death  near  Springville,  Alabama.  Mrs. 
Potts  requested  her  brother,  W.  D.  Self,  to 
telegraph  news  of  her  mother's  death  to 
Chattanooga,  when  it  should  occur,  in  time 
to  enable  her  to  be  present  at  the  funeral. 
The  arrangement  between  them  was  that 
the  message  was  to  be  sent  to  her  husband, 
A.  B.  Potts,  at  his  place  of  business,  and  he 
promised  his  wife  that  on  receiving  such  a 
message  he   would  promptly   deliver  it   to 
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her.  Mr.  Self  complied  with  his  promise 
by  handing  to  plaintiff  in  error  for  trans- 
mission the  following  message: 

Springville,  Ala.,  2/14,  1905. 
A.   B.    Potts,   c/o   Master   Mechanic,   C.    S. 
Shops,  Chattanooga,  Tenn. 
Mother  died  this  morning,  seven  o'clock; 
come  to  Springville,  train  one,  to-night. 

W.  D.  Self. 

The  message  reached  Chattanooga  at  2:48 
p.  M.  on  the  same  day,  and  could  have  been 
delivered  in  ample  time  t^  enable  Mrs.  Potts 
to  leave  for  Springville  on  the  6:30  P.  M. 
train.  If  she  had  received  the  message  in 
time,  she  could  and  would  have  reached 
Springville  in  ample  time  for  the  funeral. 
The  company,  however,  negligently  failed 
to  deliver  the  message  until  after  the  6:30 
train  had  left.  In  consequence  of  this  neg- 
ligence Mrs.  Potts  could  not  leave  for 
Springville  until  the  next  morning.  She  left 
on  the  earliest  train  possible  after  the  de- 
livery of  the  message  to  her  husband,  but 
was  able,  to  reach  her  mother's  home  only 
after  the  interment  had  taken  place. 

Mrs.  Potts  and  her  husband  brought  suit 
to  recover  damages  on  this  state  of  facts, 
with  the  result  already  stated. 

The  company  had  no  further  knowledge 
or  notice  of  the  relations  of  the  parties,  or 
the  probable  consequences  of  a  negligent 
failure  to  deliver  the  message,  than  such  as 
was  furnished  by  the  face  of  the  message 
itself. 

The  company  moved  for  peremptory  in- 
structions in  the  court  below,  which  was  re- 
fused, and  it  insists  here  that  the  court 
erred  in  denying  the  motion. 

The  plaintiff  in  error  insists  that  the 
facts  stated  do  not  make  out  a  case  of  lia- 
bility against  it,  since,  as  it  claims,  Mrs. 
Potts  was  neither  sender  nor  sendee  of  the 
message,  and  there  was  nothing  on  its  face 
indicating  that  she  had  any  interest  in  it. 
Hence,  it  is  said  the  consequences  of  Mrs. 
Potts,  in  the  way  of  mental  suffering  or 
otherwise,  or  a  failure  on  the  part  of  the 
company  to  deliver  the  message,  could  not 
have  been  within  reasonable  contemplation. 

At  a  former  term  of  the  court  the  judg- 
ment of  the  circuit  court  was  affirmed,  and 
a  petition  for  rehearing  was  thereafter  filed 
by  the  telegraph  company,  and  was  held 
under  advisement. 

It  is  not  necessary  to  discuss  the  right  to 
damages  for  mental  anguish  arising  from 
delay  in  the  delivery  of  a  social  telegram. 
That  question  has  long  been  settled  in  this 
state.  Wadsworth  v.  Western  U.  Teleg.  Co. 
86  Tenn.  695,  6  Am.  St.  Rep.  864.  8  S.  W. 
574;  Newport  News  &  M.  Valley  R.  Co.  v. 
Griffin,  92  Tenn.  694,  22  S,  W.  737;  West- 
ern U.  Teleg.  Co.  v.  Mellon,  96  Tenn.  66,  33 
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S.  W.  725;  Western  U.  Teleg.  Co.  v.  Robin- 
Kon,  97  Tenn.  638,  34  L.R.A.  431.  37  S.  W. 
545;  Western  U.  Teleg.  Co.  v.  Frith,  105 
Tenn.  167,  58  S.  W.  118;  Gray  v.  Western 
U.  Teleg.  Co.  108  Tenn.  39,  56  L.R.A.  301, 
91  Am.  .St.  Rep.  706,  64  S.  W.  1063;  Cum- 
berland Teleph.  Co.  v.  Brown,  104  Tenn.  56, 
50  L.R.A.  277,  78  Am.  St.  Rep.  906,  55  S.  W. 
155.  The  right  to  sue  may  be  in  either  the 
sender  or  the  sendee,  and  may  be  either  on 
the  contract  or  for  breach  of  the  statutory 
duty  to  promptly  deliver.  If  on  the  con- 
tract, the  right  of  the  sendee  is  based  on  the 
proposition  that  the  contract  must  be  treat- 
ed as  made  between  the  sender  and  the  com- 
pany for  the  benefit  of  the  sendee;  if  under 
the  statute,  the  sendee  sues  us  the  **ag- 
grieved  party."  Manier  v.  Western  U. 
Teleg.  Co.  94  Tenn.  442,  448,  29  S.  W.  732; 
Gray  v.  Western  U.  Teleg.  Co.  108  Tenn. 
39,  56  L.R.A.  301,  91  Am.  St.  Rep.  706, 
64  S.  W.  1063;  W'estern  U.  Teleg.  Co.  v. 
Mellon,  supra.  The  ground  of  the  action,  if 
on  the  contract,  is  for  the  breach  thereof; 
if  under  the  statute,  it  is  for  the  failure  to 
perform  the  duty  imposed,  and  in  effect  the 
action  is  equivalent  to  one  for  negligence. 
Gray  v.  Western  U.  Teleg.  Co.  108  Tenn. 
39,  49,  50,  56  L.R.A.  301,  91  Am.  St. 
Rep.  706,  64  S.  W.  1063;  W^adsworth 
V.  Western  U.  Teleg.  Co.  supra;  Jones 
V.  Western  U.  Teleg.  Co.  101  Tenn. 
442,  47  S.  W.  699;  Western  U.  Teleg.  Co.  v. 
Mellon,  supra.  The  measure  of  damages, 
whether  the  suit  be  on  the  contract  or  in 
tort,  is,  in  this  class  of  cases  substantially 
the  same,  viz.:  (1)  If  there  has  been  a  vio- 
lation of  the  contract,  or  a  breaqti  of  duty 
on  the  part  of  the  company,  the  aggrieved 
party  is  entitled  to  recover,  in  any  event, 
nominal  damages.  Wadsworth  v.  Western 
U.  Teleg.  Co.;  Jones  v.  Western  U.  Teleg. 
Co.;  W-estem  U.  Teleg.  Co.  v.  Mellon;  and 
Gray  v.  Western  U.  Teleg.  Co., — supra.  (2) 
Such  damages  as  may  be  fairly  and  reason- 
ably considered  as  arising  naturally,  in  the 
usual  course  of  things,  from  the  breach  of 
the  contract  or  the  violation  of  public  duty, 
or  such  damages  as  may  be  reasonably  sup- 
posed to  have  been  within  the  contempla- 
tion of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  a 
breach  of  it.  W^adsworth  v.  Western  U. 
Teleg.  Co.  v.  Newport  News  &  M.  Valley 
R.  Co.  V.  Gridin,  supra;  Western  U.  Teleg. 
Co.  V.  Reid,  120  Ky.  231,  70  L.R.A.  289,  85 
S.  W.  1171;  McPeek  v.  Western  U.  Teleg. 
Co.  107  Iowa,  356,  43  L.R.A.  214,  70  Am. 
St.  Rep.  205,  78  N.  W.  63;  27  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1059.  (3)  In  a  proper 
case,  punitive  damages.  Western  U.  Teleg. 
Co.  V.  Frith  and  Western  U.  Teleg.  Co.  v. 
Mellon,  supra.  The  company  may  learn  the 
grounds  on  which  it  may  base  an  estimate 
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of,  or  anticipate,  the  damages  that  may  re- 
sult or  naturally  flow  from  a  failure  to 
pn)p:^rly  deliver  the  messnge,  cither  from 
facts  communicated  to  its  agents  dehors  the 
ine<5sapfe,  or  from  the  face  of  the  message 
itself.  Pepper  v.  Western  U.  Teleg.  Co.  87 
Tenn.  554,  558,  4  L.R.A.  660,  10  Am.  St. 
Hrp.  699,  11  S.  W.  7S.3;  Western  U.  Tele&\ 
<'o.  V.  Frith,  supra:  Wostern  U.  Teleg.  Co. 
V.  Adams,  75  Tex.  r)31.  6  L.R.A.  844,  16  Am. 
Sf.  Rep.  920,  12  S.  W.  857;  Postal  Teleg. 
Cable  Co.  V.  Lathrop,  131  111.  575,  7  L.R.A. 
474,  19  Am.  St.  Rep.  55,  23  N.  E.  583; 
Western  U.  Teleg.  Co.  v.  Feegles,  75  Tex. 
r.:^7,  12  S.  W.  860;  Reese  v.  Western  U. 
Teleg.  Co.  123  Ind.  294,  7  L.R:A.  583,  24 
X.  E.  163;  W^esteni  U.  Teleg.  Co.  v.  Swear- 
ingin,  97  Tex.  293,  104  Am.  St.  Rep.  876,  78 
S.  W.  491;  Bri:zht  v.  Western  U.  Teleg.  Co. 
132  N.  C.  317,  43  S.  E.  841;  Davis 
v.  Western  U.  Teleg.  Co.  107  Ky.  527,  92 
Am.  St.  Rep.  371,  54  S.  W.  849;  Western 
U.  Teleg.  Co.  v.  Edmondson,  91  Tex.  206, 
42  S.  W.  549. 

It  is  not  necessary  to  a  recovery  that  the 
suit  should  be  brought  either  by  the  person 
whose  name  appears  in  the  telegram  as  the 
sender,  or  by  the  one  v,hosc  name  appears 
as  the  sendee.  It  may  be  brought  by  one 
whose  name  appears  upon  the  face  of  the 
message  as  the  beneficiary  thereof,  though 
neither  the  sender  nor  the  sendee.  West- 
em  U.  Teleg.  Co.  v.  Mellon,  supra;  W^hitehill 
V.  Western  T.  Teleg.  Co.  (C.  C.)  136  Fed. 
499.  500.  Or  it  may  be  brought  by  the  un- 
disclosed principal  of  the  sender.  Milliken 
V.  Western  U.  Teleg.  Co.  110  N.  Y.  403,  1 
T..R.A.  281,  18  N.  E.  251;  Leonard  v. 
New  York,  A.  &  B.  Electro  Magnetic 
Teleg.  Co.  41  N.  Y.  544,  1  Am.  Rep. 
446,  454;  Ilarkness  v.  Western  U.  Teleg.  Co. 
73  luwa,  190.  5  Am.  St.  Rep.  672,  34  N.  W. 
SU;  Western  U.  Teleg.  Co.  v.  Broesche,  72 
Tex.  654,  13  Am.  St.  Rep.  843,  10  S.  W. 
734. 

It  would  seem  to  follow,  from  the  prin- 
ciples above  stated,  that  the  undisclosed 
principal  of  the  sendee  might  also  bring  the 
action;  but  the  contrary  has  been  held  in 
(wo  eases.  Lee  v.  Western  U.  Teleg.  Co. 
r>l  Mo.  A  pp.  375;  WVsLern  U.  Teleg.  Co.  v. 
Sehriver,  4  L.R.A. (N.S.)  678,  72  C.  C.  A. 
596,  141  Fed.  538.  And  there  seems  to  be 
a  general  disinclination  to  extend  the  right 
of  recovery  for  mental  angiiisli,  as  distin- 
{inished  from,  physical  injury,  beyond  the 
point  already  reached  by  the  authorities. 
However,  it  seems  to  be  recognized  that, 
wliere  the  person  interested  in  the  telegram 
is  the  undii  closed  principal  of  both  the  send- 
er and  the  sendee,  he  may  reef)ver.  Leonard 
V.  New  York,  A.  &  B.  Electro  Magnetic 
Teleg.  Co.  and  Milliiien  v.  Webtorn  U.  Teleg. 
Co.  supra. 
19L.R.A.(N.S.)  *  31 


This  is  the  case  we  have  before  the  court 
now  for  consideration.  Both  the  sender 
and  the  sendee  were  the  agents  of  the  un- 
disclosed principal,  Mrs.  Clara  Potts. 

The  petition  to  rehear  and  the  accom- 
panying brief,  so  far  as  they  need  be  no- 
ticed, make  the  point  that  the  court,  in  the 
former  opinion,  erred  in  respect  of  the 
measure  of  damages.  It  is  conceded  that 
the  undisclosed  principal  of  the  sender  of  a 
telegram  could  sue  for  breach  of  the  con: 
tract;  but  it  is  said  that  he  would  have  to 
adopt  the  contract  as  he  found  it,  that  he 
would  be  entitled  to  recover  only  such  dam- 
ages as  the  apparent  sender  could  recover, 
and  that  this  would  necessarily  exclude 
damages  for  the  mental  anguish  of  the  un- 
disclosed principal;  that  the  telegraph  com- 
pany and  the  apparent  sender,  together 
with  the  language  of  the  message,  would  be 
the  persons  and  the  matter  for  considera- 
tion; that  the  company  would  be  presumed 
to  have  in  contemplation  the  language,  pur- 
port, and  effect  of  the  message,  and  the  re- 
lation of  the  apparent  sender  thereto,  and 
would  be  liable  to  the  apparent  sender,  in 
ease  of  a  breach  of  duty  in  respect  of  the 
message,  for  all  such  damages  as  might  be 
considered  as  arising  naturally,  in  the  or- 
dinary course  of  things,  from  such  breach 
of  contract  or  violation  of  duty,  but  this 
could  not  be  held  to  include  a  special  in- 
jury to  a  third  person,  whose  particular  re- 
lation to  the  matter  could  not  be  held  in  con- 
templation, because  not  only  unknown,  but 
unsuggested  by  the  language  of  the  mes- 
sage or  otherwise;  that,  where  the  subject 
of  the  message  is  some  commercial  matter, 
and  a  breach  of  duty  occurs  on  the  part  of 
the  telegraph  company,  the  nature  of  the 
business,  which  is  the  subject  of  the  tele- 
gram, places  the  parties  thereto  in  possea- 
sion  of  data  from  which  they  may  contem- 
plate the  probable  effect  of  a  failure  in  cor- 
rect and  seasonable  transmission  and  deliv- 
ery on  the  part  of  the  company,  and  that 
an  undisclosed  principal  can  obtain  the 
benefit  of  this  as  fully  as  the  agent,  the 
apparent  sender;  but  that  the  case  is  differ- 
ent in  respect  of  social  messages,  since  in 
these  the  personal  element  enters  of  the 
special  relation  of  the  parties  thereto,  and, 
unless  the  existence  of  such  parties  and  the 
fact  that  they  have  an  interest  in  the  mes- 
sage be  called  to  the  attention  of  the  com- 
pany by  something  in  the  language  of  the 
message  itself  or  by  collateral  information 
given  to  the  company  or  its  agent  in  the 
course  of  the  tran.saction,  it  is  impossible 
that  there  should  have  been  had  in  contem- 
plation the  relationship  and  interest  of  such 
parties,  and  the  probable  result  to  them  of 
a  breach.  It  is  said  that  it  was  on  this 
principle  that  the  recoveries  were  based  in 
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favor  of  the  undisclosed  principal  in  the  two 
commercial  cases  referred  to  in  the  original 
opinion  (Leonard  v.  New  York,  A.  &  B. 
Electro  Magnetic  Toleg.  Co.  and  Harkness  v. 
Western  U.  Teleg.  Go.  supra),  and  on  which 
relief  for  mental  anguish  was  denied  in 
Western  U.  Teleg.  Co.  v.  Kerr,  4  Tex.  Civ. 
App.  280,  23  S.  W.  564.  and  Pacific  Exp.  Co. 
V.  Redman  (Tex.  Civ.  App.)  60  S.  W.  677, 
and  that  the  two  mental -anguish  cases  re- 
lied upon  in  the  original  opinion  (Cashion 
V.  Western  U.  Teleg.  Co.  124  N.  C.  459,  45 
L.R.A.  160,  32  S.  E.  746,  and  Landie  v. 
Western  U.  Teleg.  Co.  124  N.  C.  528,  32  S. 
E.  886)  have,  since  the  delivery  of  our 
former  opinion,  been  discredited  by  the  su- 
preme court  of  North  Carolina;  the  first- 
mentioned  case  having  been  in  terms  over- 
ruled, and  the  second  in  effect,  by  the  case 
of  Helms  v.  Western  U.  Teleg.  Co.  143  N.  C. 
386,  8  L.B.A.(N.S.)  249,  118  Am.  St.  Rep. 
811,  55  S.  E.  831.  10  A.  &  E.  Ann.  Cas.  643, 
it  having  been  held  in  the  case  last  cited, 
and  the  two  Texas  cases  (4  Tex.  Civ.  App. 
280,  23  S.  W.  564,  and  [Tex.  Civ.  App.] 
60  S.  W.  677),  that  the  undisclosed  principal 
in  a  social  telegram  could  not  recover  for 
his  mental  anguish,  but  only  such  damages 
as  the  apparent  sender  could  recover, — that 
is,  the  cost  of  the  telegram. 

This  view  of  the  matter  was  not  suggest- 
ed by  counsel  at  the  former  hearing,  nor  did 
it  occur  to  the  court;  but,  after  further  ex- 
amination of  the  authorities  and  careful  re- 
flection, we  are  of  the  opinion  that  this  is 
the  correct  view.  Of  course,  there  never 
could  have  been  any  doubt  of  the  general 
proposition  that  an  undisclosed  principal  of 
the  sender  could  have  the  benefit  of  a  con- 
tract made  for  him  by  his  agent  in  the 
name  of  the  latter;  but  the  conditions  which 
he  must  submit  to  in  availing  himself  of 
such  contract  were  not  sufficiently  attended 
to  in  due  correlation  to  the  measure  of  dam- 
ages in  cases  of  the  character  before  us. 

In  our  own  case  of  Foster  v.  Smith,  2 
Coldw.  474,  478,  88  Am.  Dec.  604,  the  court 
said:  "It  will  makr  no  difference  in  such  cas- 
es ..  .  that  tht  principal,  at  the  time  of 
entering  into  the  contract,  is  unknown  or 
unsuspected,  nor  that  the  third  person  has 
dealt  with  the  agent,  supposing  him  to  be 
the  sole  principal.  Tke  only  effect  of  the 
last  consideration  is  that  the  principal  will 
not  be  permitted,  while  insisting  upon  the 
contract,  to  intercept  the  right  of  such  third 
person  in  regard  to  the  agent;  but  he  must 
take  the  contract,  subject  to  all  the  rights 
of  such  third  'j)crson,  in  the  same  way  as  if 
the  agent  was  the  sole  principal,  and,  sub- 
ject to  these  rights,  ihe  principal  may  gen- 
erally sue  upon  such  contract  in  the  same 
manner  as  if  he  had  personally  made  it. 
Neither  can  it  make  any  difference  that  the 
contract  be  of  that  character  that  the  agent 
19L.R.A.(N.S.) 


may  maintain  a  suit  upon  it  in  his  own 
name.  In  cases  where  a  tliird  person  deals 
with  an  agent  supposing  him  to  be  the  prin- 
cipal, and  without  any  knowledge  that  the 
property  involved  in  the  transaction  belongs 
to  another,  such  third  person  may  acquire 
rights  which  will  be  protected;  and,  to  this 
end,  it  can  make  no  difference  whether  the 
action  be  in  the  name  of  the  principal  or 
agent.  The  right  to  sue  upon  the  contract 
entered  into  by  the  agent,  within  the  scope 
of  his  power,  and  to  the  enjoyment  of  all  its 
benefits  and  advantages  by  operation  of 
law,  flows  to  the  principal,  though  he  may 
be  unknown;  and  the  fact  that  the  third 
person  dealing  with  the  agent,  believing  him 
to  be  the  principal,  cannot  defeat  the  rights 
of  the  principal.  Neither  will  the  fact  that 
the  name  of  the  principal  was  conceded, 
while  such  third  person  was  induced  to  con- 
tract with  the  agent  believing  him  to  be  the 
principal,  be  permitted  to  defeat  the  rights 
of  such  third  person  under  or  growing  out 
of  such  contract,  even  though  the  action  be 
brought  in  the  name  of  the  principal;  and 
in  all  such  cases  it  may  be  said  the  princi- 
pal *8teps  into  the  shoes  of  the  agent.'" 

In  Western  U.  Teleg.  Co.  v.  Kerr,  supra, 
it  appeared  that,  the  husband  of  Mrs.  Kerr 
being  ill,  she  asked  one  Henderson  to  send 
a  message  to  Dr.  J.  C.  Jones,  at  Gonzales, 
Texas.  This  message  was  sent,  but  was 
signed  only  by  Henderson,  and  it  was  not 
known  to  the  telegraph  company,  or  to  its 
agent,  that  Henderson  was  acting  as  agent 
for  Mrs.  Kerr.  The  message  was  not  deliv- 
ered promptly,  the  husband  of  Mrs.  Ken- 
died,  and  the  suit  was  brought  to  recover 
compensation  for  mental  anguish  and  for 
suspense  experienced  by  her,  as  the  result  of 
the  failure  of  Dr.  Jones  to  arrive  as  she 
expected.  On  this  subject  the  court  said: 
"The  telegram,  according  to  the  petition, 
was  sent  by  the  agent  of  appellee,  for  her 
benefit.  A  breach  of  the  contract  thus  made 
would  give  rise  to  a  cause  of  action  for 
damages  legitimately  resulting.  That  this 
is  true,  if  Henderson  acted  as  plaintiff's 
agent,  appellant's  counsel  does  not  deny. 
The  second  question  presented  does  not  in- 
volve a  denial  of  the  right  of  an  undisclosed 
principal  to  sue  upon  a  broken  contract 
made  by  his  agent  for  his  benefit,  but  a 
question  as  to  the  character  of  damages  re- 
coverable." 

After  adverting  to  the  fact  that  the  tele- 
graph company  had  no  notice  that  Hender- 
son was  acting  as  agent  for  Mrs.  Kerr,  the 
court  continued:  "There  was  nothing  in  the 
di\sj)atch,  or  the  circumstances  attending  its 
delivery,  to  excite  any  inquiry  as  to  the 
plaintiff's  connection  with  it.  How  can  it 
be  said  that  a  condition  of  .her  mind,  to  re- 
sult from  the  failure  to  deliver  it  entered 
into  the  calculations  of  the  parties  when  it 
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was  sent?  It  may  be  true  that  she  can  er, 
force  the  contract,  if  made  by  her  af^ent  fo- 
her  benefit ;  but  the  must  adopt  it  as  it  was 
and  can  recover  nothing  but  what  the  agen' 
could  recover  if  he  sued  in  his  own  name. 
All  defenses  and  rights  which  the  defendant 
could  urge  against  the  agent,  if  suing,  it 
may  urge  against  the  plaintiff.  Mechem 
Agency,  §  773.  Can  it  be  contended  that,  ir 
a  suit  on  this  telegram  by  Henderson,  an 
element  of  damages  would  be  menial  anguij:li 
of  Mrs.  Kerr?  .  .  .  That  the  fact  of  the 
agency  was  not  communicated  may  be  im- 
material to  sonie  questions,  but  very  mate- 
rial to  others.  The  principal  may  sue  for 
breach  of  the  contract  made  for  his  benefit, 
whether  his  existence  and  connection  with 
it  were  disclosed  or  not;  but  he  cannot,  in 
our  opinion,  recover  a  class  of  damages  af- 
fecting his  person,  which  an  ignorance  of  his 
existence  put  beyond  the  contemplation  of 
the  other  contracting  party." 

The  case  of  Pacific  Exp.  Co.  v.  Redman, 
supra,  is  in  strict  accord.  In  that  case  it 
appeared  that  Miss  Redman,  through  her 
agent,  X.  B.  Priiett,  ordered  certain  medicine, 
by  express,  from  a  neighboring  town.  By 
reason  of  the  negligence  of  the  express  com- 
pany the  medicine  was  not  promptly  de- 
livered, and  as  result  thereof  Miss  Redman 
averred  that  she  suffered  great  physical  and 
mental  pain,  and  her  recovery  was  seriously 
retarded.  It  was  not  known  to  the  express 
company  that  Mr.  Pruett  was  acting  as  her 
agent.  He  made  the  order  in  his  own  name, 
and  it  was  held  that  Miss  Redman  could 
not  recover  any  damages  peculiar  to  herself, 
but  only  such  as  Pruett  could  have  recov- 
ered if  he  had  been  suing. 

In  view  of  what  has  been  said  in  this 
opinion,  we  think  that  the  conclusion 
reached  in  the  former  opinion,  as  to  the  lia- 
bility of  the  company,  was  erroneous,  and 
that  a  peremptory  instruction  should  have 
been  given  in  favor  of  the  company,  to  the 
extent,  at  least,  of  directing  a  verdict  for 
nominal  damages  only, — that  is,  for  the 
price  of  the  message,  40  cents.  A  judgment 
will  accordingly  be  entered  now.  The  plain- 
tiff in  error  will  pay  the  costs  of  this  court, 
and  the  defendant  in  error  the  costs  of  the 
court  below. 
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COMMONWEALTH  OF  PENNSYLVANIA 

V. 

FRANK  PALMER,  Appt. 

(222   Pa.   299,   71   Atl.    100.) 

Homicide  —  self-defense  —  burden    of 
proof. 

Where  an  intentional  killing  by  the  use 
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of  a  deadly  weapon  has  been  established,  ac- 
-"iiFod  has  the  burden  of  showing  that  it  was 
ia  self-defense, '  by  a  fair  preponderance  of 
facts. 

(October   12,   1908.) 

A  PPEAL  by  defendant  from  a  judgment 
1 V  of  the  court  of  Oyer  and  Terminer  for 
Berks  County  convicting  him  of  murder. 
Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  N.  ScliaelTcr  and  Robert 
Grey  Bnshong,  for  appellant: 

If  the  evidence  made  it  doubtful  whether 
a  killing  was  done  in  self-defense  or  not, 
it  would  raise  a  doubt  as  to  malice,  and  an 
acquittal  should  follow. 

Territory  v.  Lucero,  8  N.  M.  643,  46  Pac. 
18;  People  v.  Coughlin,  Co  Mich.  704,  32  N. 
W.  905 ;  State  v.  Dillon,  74  Iowa,  053,  38  N. 
W.  525  J  State  v.  Bone,  114  Iowa,  537,  87  N. 
W.  507 ;  State  v.  Donahoe,  78  Iowa,  486,  43 
N.  W.  297;  Lewis  v.  State,  120  Ala.  339,  25 
So.  43;  King  v.  State,  74  Miss.  576,  21  So. 
235;  Gravely  v.  State,  38  Neb.  871,  57  N.  W. 
751;  Miller  v.  State,  107  Ala.  40,  19  So.  37; 
State  V.  Hill,  69  Mo.  451;  Trumble  v.  Terri- 

Cnse  Note.  —  Applicability  of  rule  of 
reasonable  doubt  to  self'ilefenae  in 
homicide. 

It  should  be  stated  at  the  outset  that  it 
ia  intended,  as  indicated  in  the  title,  to 
confine  this  note  to  cases  involving  the  ques- 
tion of  the  extent  of  proof  of  self-defense 
required  in  homicide;  but,  as  the  courts  in" 
many  instances  do  not  clearly  distinguish 
between  self-defense  and  matters  of  mit- 
igation or  excuse  only,  and  in  other  in- 
stances cite  cases  of  assault  as  authority  for 
their  decision  in  cases  of  homicide,  some 
cases  not  involving  self-defense  in  homicide 
strictly  have  been  cited;  but  these  cases 
have  been  used  solely  for  the  purpose  of 
more  fully  showing  the  established  rules 
upon  the  question  indicated  in  the  title. 
Cases  have  been  excluded  which  merely  de- 
termine what  presumptions  are  raised  from 
the  use  of  dangerous  weapons,  or  from  what 
malice  may  be  presumed.  Cases  have  also 
been  excluded  which  turn  upon  the  substan- 
tive question  as  to  the  elements  necessary  to 
self-defense,  or  upon  the  question  of  evi- 
dence, whether  such  elements  have  been 
shown,  without  passing  upon  the  question  as 
to  the  burden  of  proof  in  this  respect. 

In  the  discussion  of  any  question  involv- 
ing the  subject  of  "burden  of  proof"  the  am- 
biguity of  the  phrase  creates,  probably,  the 
chief  diflTiculty.  In  many  of  the  textbooks 
the  difTerent  meanings  of  this  phrase  are 
discussed  and  elaborately  defined,  but  in 
others  and  in  many  decisions  the  distinc- 
tion is  ignored,  or  even  denied.  The  phrase 
is  used  in  at  least  two  distinct  smaes,  and 
frequently  without  any  discrimination  be- 
tween the  two.  In  what  may  be  termed  the 
primary  meaning  of   the   phrase  the  "bur- 
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tory,  3  Wyo.  280,  6  L.R.A.  384,  21  Pac. 
1081 :  People  v.  Riordan,  117  N.  Y.  71,  22  N. 
E.  455;  People  v.  Shanloy,  49  App.  Div. 
66,  63  N.  Y.  Supp.  449;  People  v.  Epaski, 
57  App.  Div.  91,  07  N.  Y.  Supp.  1033; 
Brown  v.  State,  02  N.  J.  L.  666,  42  Atl. 
811. 

The  burden  of  proof  never  shifts,  but  is  on 
the  commonwealth  throughout. 

Thayer,  Ev.  p.  336;  17  Am.  Law  Rev. 
802;  Sellers  v.  ITolman,  20  Pa.  321;  Peters's 
Apjeal,  100  Pa.  340;  Reynolds  v.  Richards. 

14  Pa.  205;   Porter  v.  Nelson,  121  Pa.  Sas, 

15  Atl.  852;  Unger  v.  Philadelphia,  B.  & 
W.  R.  Co.  217  Pa.  106,  66  Atl.  236;  Devlin 
V.  Beacon  Light  Co.  198  Pa.  583,  48  Atl. 
482;  People  v.  Callaghan,  4  Utah,  49,  6  Pac. 
49;  State  v.  Hatfield,  48  W.  Va.  561,  37  S. 
E.  626;  State  v.  Jones,  78  Mo.  278;  State  v. 
Patterson,  45   Vt.  314,   12  Am.   Rep.   200; 


Mitchell  v.  State,  129  Ala.  23,  30  So.  348; 

State  V.  Dillard,  59  W.  Va.  197,  53  S.  E. 

117;  State  v.  Moss,  77  S.  C.  31^1,  67  S.  E. 

1098;   Com.  v.  Herold,  5  Pa.  Dist.  R.  623; 

Com.  V.  Lovick,  12  Pa.  Dist.  R.  109-  Com. 

V.    Martin,    7    Pa.    Dist.    R.    219;    Com.    v. 

Ellenger,  1  Brewst.  (Pa.)  352. 

Mr.  Harpy  D.   Schacrrc/,  for  appellee: 
If  the  evidence  clearly  establishes  the  in- 
tentional killing  with  a  deadly  weapon,  the 

burden  then  falls  upon  the  prisoner  to  show 

fhat  he  acted  in  self-defense. 

Com.  V.  Ferruchi,  219  Pa.  155,  68  Atl.  41; 

Com.  V.  Drum,  58  Pa.  9;   Com.  v.  Brown, 

17  Pa.  Dist.  R.  89. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Tlie  victim  of  this  homicide  was  a  woman 
with  whom  the  prisoner  had  lived  in  illicit 


den  of  proof"  means  the  obligation  resting 
on  a  party  who  alleges  the  existence  of  a 
fact  or  thing  necessary  in  the  prosecution  or 
defense  of  an  action,  to  establish  it  by  proof 
to  a  legally  required  extent.  In  a  second- 
ary sense  the  phrase  is  used  to  designate  the 
obligation  resting  upon  a  party  to  meet 
with  evidence  a  prima  facie  case  which  has 
been  created  against  him.  The  same  am- 
biguity exists  where  the  phrase  is  used  in 
civil  cases,  and  in  some  such  cases  the  dif- 
ference is  more  clearly  defined  than  in  cases 
of  homicide.  , 

Thus,  the  two  meanings  are  clearly  dis- 
tinguished in  Cody  v.  Market  Street  R.  Co. 
148  Cal.  00,  82  Pac.  666,  where  the  court 
Slid:  "The  term  'burden*  or  'burden  of 
proof  is  frequently  used  to  signify  simply 
the  burden  of  meeting  a  prima  fcacie  case, 
rather  than  the  burden  of  producing  a  pre- 
ponderance of  evidence." 

So,  in  Buswell  v.  Fuller,  89  Me.  600,  36 
Atl.  1059,  thp  court  said:  "Generally,  the 
burden  of  proof  upon  any  afTirniative  prop- 
osition nccfsmry  to  be  established  as  the 
foundation  of  a  suit  does  not  shift  from 
plaintifif  to  defendant,  while  the  burden  of 
evidence,  or  of  the  weight  or  preponderance 
of  evidence,  or  the  burden  of  explanation, 
may  shift  from  one  side  to  the  other  ac- 
cording to  the  testimony.  There  is  a  mani- 
fest distinction  between  the  burden  of 
proof  and  the  burden  of  evidence." 

This  distinction  is  also  very  clearly 
brought  out  in  State  v.  Wingo,  66  Mo.  181, 
27  Am.  Rep.  329  (which  was  a  homi- 
cide case),  where  the  court  said:  "That 
it  devolves  upon  the  state  to  establish 
by  evidence  the  guilt  of  the  accused  be- 
yond a  reasonable  doubt  will  not  be  con- 
troverted. The  defendant,  by  his  plea  of 
not  guilty,  puts  in  issue  every  material  al- 
legation in  the  indictment.  lie  is  not  re- 
quired to  plead  specially  any  matter  of  justi- 
fication or  excuse.  The  case  is  not  divided 
into  two  parts,  one  of  guilt,  asserted  by  the 
state,  the  other  of  innocence,  assortod  by  tlic 
accused.  He  does  not  plead  allirmatively 
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that  he  is  innocent,  but  negatively  that  he 
is  not  guilty;  and  on  th'tt  issue,  and  that 
alone,  the  jury  are  to  try  the  case  through- 
out. There  is  no  shifting  of  the  burden  of 
proof.  It  remains  upon  the  state  through- 
out the  trial.  The  evidence  may  shift  from 
one  side  to  the  other.  The  state  may  es- 
tablish such  facts  as  must  result  in  a  con- 
viction, unless  the  presumption  they  raise 
be  met  by  evidence,  but  still  the  burden  of 
proof  is  on  the  state  to  establish  the  guilt 
of  the  accused  beyond  a  reasonable  doubt." 

Numerous  other  decisions  to  the  same  ef- 
fect might  be  cited  to  show  that  the  phrase 
"burden  of  proof"  is  used  in  different  senses. 
It  should,  however,  be  borne  in  mind  that 
very  many,  if  not  the  majority,  of  the  cases 
ignore  this  distinction;  and  this  fact  ren- 
ders impractical  any  classification  of  the 
cases  upon  the  subject  of  homicide  from 
the  holding  upon  the  question  of  the  burden 
of  proof. 

Practically  every  case  upon  the  subject  of 
self-defense  in  homicide  holds  that  the  bur- 
den, in  some  sense  at  least,  rests  upon  the 
defendant  in  regard  to  such  a  d'^/onse.  If 
the  prosecution  has  introduced  evidence 
raising  the  question  of  self-defense,  he  may 
rest  upon  that;  but  even  those  cases  holding 
most  favorably  for  the  defendant  (with  but 
few,  if  any,  absolute  exceptions)  admit  that, 
if  the  prosecution  has  established  the  guilt 
of  the  defendant  beyond  reasonable  doubt, 
and  has  introduced  no  evidence  tending  to 
show  self-defense,  the  defendant  is  called 
upon  to  answer  the  prima  facie  case  of  the 
prosecution.  But.  on  the  other  hanrf,  those 
eases  which  state  unqualifiedly  that  the  bur- 
den of  proof  is  upon  the  defendant  to  show 
self-defense  if  he  relies  upon  it  hold  gener- 
ally that  the  jury  must  determine  the  ques- 
tion of  self-defense  from  the  entire  evidence, 
— the  evidence  of  the  prosecution  as  well  as 
that  of  the  defendant, — and  in  fact  many  of 
them  hold  that  the  burden  of  proof  is  not 
shifted  to  the  defendant  if  the  evidence  of 
the  prosecution  raises  the  question  of  justi- 
fication; but  these  cases  are  not  agreed  as 
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relations.  lie  admitted  the  killing,  but  at- 
tempted to  justify  it  as  an  act  of  self-de- 
fense. His  story  on  thi'  trial  was  that  they 
had  quarreled  a  number  of  times;  that,  on 
the  evening  of  the  killing,  they  went  to  a 
lonely  spot  in  the  city  of  Reading,  where 
they  again  quarreled;  that  she  there  drew 
a  revolver  ujjon  him,  which  he  took  from 
her  and  tiircw  away;  that  she  then  grabbed 
him,  and  struck  him  with  some  object;  that, 
before  he  started  with  her  to  the  place  of 
the  killing,  he  had  put  a  razor  in  his  pocket 
for  hia  jirotection,  thinking  she  would  at- 
tempt to  do  him  bodily  harm,  and  that  when 
she  gra!)l)ed  him  a  second  time,  believing 
his  life  was  in  danger,  he  threw  his  arm 
anmnd  her  neck  and,  holding  her  head  hack, 
cut  her  throat;  that,  without  releasing  him, 
she  sank  down,  and  he  then,  sitting  upon 
her  stomach,  cut  her  throat  a  second  time. 


The  uncontradicted  evidence  was  that  there 
were  five  cuts  upon  her  body. 

On  this  appeal,  two  errors  are  alleged  to 
have  been  committed  by  the  court  below, 
the  first  in  the  following  instruction  to  the 
jury:  **As  to  whether  a  reasonable  doubt 
shall  establish  the  existence  of  a  plea  of 
self-defense,  1  take  the  law  to  be  this:  If 
there  be  a  reasonable  doubt  that  any  of- 
fense has  been  committed  by  the  prisoner, 
it  operates  to  acquit;  but,  if  the  evidence 
clearly  establishes  the  killing  by  the  prison- 
er purposely,  with  a  deadly  weapon,  an  il- 
legal homicide  of  some  kind  is  established, 
and  the  burden  then  falls  upon  the  prisoner, 
and  not  on  the  commonwealth,  to  show  that 
it  was  excusable  as  an  act  of  self-defense. 
If,  then,  his  evidence  leaves  his  extenuation 
in  doubt,  he  cannot  be  a.cquitted  of  all  crime, 
but  must  be  convicted  of  homicide  in  some 


to  what  degree  the  proof  must  extend. 
From  a  careful  examination  of  the  various 
cases,  it  would  appear  that,  regardless  »of 
what  the  holding  of  the  particular  case  may 
be  as  to  the  burden  of  proof,  the  essential 
question  to  be  determined  is  what  degree  of 
proof  of  self-defense  is  necessary,—- or  better, 
p.  rhaps,  to  what  extent  the  self-defense 
must  appear.  Some  cases  go  to  the  extent 
of  holding  that  the  defendant  must  show 
sell-defense  beyond  a  reasonable  doubt,  and 
some  go  to  the  other  extreme  of  holding  that 
the  burden  is  upon  the  prosecution  affirm- 
atively to  prove  the  absence  of  self-defense, 
— that  is,  that  the  state,  to  prove  its  case, 
must  affirmatively  and  conclusively  prove 
the  absence  of  self-defense  beyond  a  reason- 
able doubt  as  one  of  the  essential  elements 
of  the  crime.  Between  these  two  extreme 
views  the  cases  apparently  take  every  pos- 
sible position. 

As  is  always  the  case  where  a  decision 
may  turn  upon  the  particular  language  of  an 
instruction,  many  of  the  cases  merely  ap- 
prove or  disapprove  the  particular  language 
used,  so  that  it  is  frequently  impossible  to 
tell  what  the  position  of  the  court  upon  the 
general  subject  would  be  from  its  ruling  in 
a  particular  case.  For  this  reason,  the 
cases  following  will,  for  the  most  part,  be 
grouped  by  states,  so  that,  by  a  comparison 
of  the  different  decisions  in  the  state,  the 
established  rule  may  be  learned.  In  a  num- 
ber of  states,  also,  earlier  decisions  have 
been  overruled,  and  a  consideration  of  such 
cases  apart  from  the  overruling  cases  would 
be  misleading. 

The  great  majority  of  the  cases,  although 
differing  in  some  minor  points,  may  be 
grouped  into  three  classes:  First,  those 
holding  that  a  reasonable  doubt  as  to  the 
self-defense  entitles  the  defendant  to  an  ac- 
quittal; second,  those  holding  that  the  self- 
defense  must  be  proven  by  a  preponderance 
of  the  evidence;  third,  those  holding  that 
the  self-defense  must  be  proven  to  the  satis- 
faction of  the  jury.  The  cases  will  be 
grouped  accordingly.  Some  cases  not  Icnd- 
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ing  themselves  readily  to  this  grouping  are 
'  placed  under  "miscellaneous  cases." 
j      It    should    be    noted    that    most    of    the 
cases    (excepting. the  Alabama  cases,  which 
I  will  be  considered  by  themselves)  which  dis- 
cuss the  question  of  the  burden  of-  proof  also 
'  couple  with  that  discussion  a  statement  as 
'  to  the  degree  of  proof  necessary ;   and  this 
I  seems  to  be  the   important  practical  ques- 
,  tion    to    determine,    rather    than    the    more 
theoretical   question    as    to   the    burden   of 
i  proof. 

I  In  some  states  there  are  statutes  to  the 
general  effect  that,  upon  the  killing  being 
proved  or  admitted,  the  burden  of  proof  is 
upon  the  defendant  to  prove  self-defense  un* 
less  it  appears  from  the  evidence  of  the 
prosecution.  In  some  states  the  statute  is 
considered  as  merely  declaratory  of  the  com- 
mon law,  and  in  few,  if  any,  does  the  exist- 
ence of  such  a  statute  affect  the  question 
under  discussion.  Where  the  decision  does 
apparently  turn  upon  a  statute  of  that 
character,  the  fact  will  be  noted. 

Rule  that  reasonable  doubt  of  self-defense 
is  sufficient. 

The  rule  followed  by  the  majority  of  the 
cases,  and  the  one  which  seems  best  ground- 
ed in  principle,  is  that  the  jury  must  ac- 
quit if  they  have  a  reasonable  doubt,  wheth- 
er from  the  evidence  of  the  prosecution  or 
the  defendant,  that  the  latter  acted  in  self- 
(lofense.  Under  this  rule,  many  cases  hold 
that  the  burden  of  proof,  in  the  primary 
sense,  does  not  shift,  but  remains  upon  the 
state  throughout.  Others  hold  that,  when 
the  homicide  is  proven  or  admitted,  the  bur- 
den is  upon  the  defendant  to  prove  self- 
defense,  unless  it  is  shown  by  the  evidence 
which  proved  the  killing.  In  the  latter  case 
the  phrase  "burden  of  proof"  is  evidently 
used  in  the  secondary  sense;  the  cases  are 
not  in  reality  opposed  in  principle  to  the 
fither  cases,  and  the  practical  result  is  the 
>ame. 

A  very  clear  exposition  of  this  view  is 
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of  its  grades  of  manslaughter  at  least/' 
These  are  the  exact  words  of  Agnew,  J.,  in 
his  charge  to  the  jury  when  specially  pre- 
siding in  Com.  v.  Drum,  58  Pa.  9.  'Ihat 
charge  was  accepted  at  the  time  by  his  as- 
sociates in  this  court  as  a  clear  and  correct 
e.Ypo8ition  of  the  law  of  homicide,  and  as 
a  precedent  and  guide  in  the  trial  of  such 
cases.  We  have  since  frequently  approved 
it,  the  present  chief  justice  very  recently 
saying  of  it:  *'Its  substantial  accuracy  has 
never  been  challenged."  Com.  v.  Paese,  220 
Pa.  371,  17  L.R.A.(N.S.)  71)3,  123  Am.  St. 
Rep.  G99,  69  Atl.  891.  When  the  common- 
wealth clearly  establishes  an  intentional 
killing  by  the  use  of  a  deadly  weapon,  an 
illegal  homicide  is  presumed.  If  the  de- 
fense be  insanity,  the  burden  of  sustaining 


it  is  upon  those  having  charge  of  the  de- 
fense, for  the  accused  is  presumed  to  be 
sane,  and  his  insanity  must  be  established 
by  a  fair  preponderance  of  the  testimony. 
Ortwein  v.  Com.  76  Pa.  414,  18  Am.  Rep. 
420;  Meyers  v.  Com.  83  Pa.  131;  Coyle  v. 
Com.  100  Pa.  573,  45  Am.  Rep.  397;  Com. 
V.  Earner,  199  Pa.  335,  49  Atl.  60.  And  so 
of  self-defense,  for  there  is  no  presumption, 
in  the'  face  of  clear  evidence  of  intentional 
killing  with  a  deadly  weapon,  that  life  was 
taken  that  life  might  be  spared.  The  pre- 
sumption is  otherwise  in  the  absence  of  any- 
thing developed  to  the  contrary  in  the  com- 
monwealth's presentation  of  its  case,  and, 
when  the  attempt  is  made  to  rebut  that 
presumption  by  the  affirmative  plea  of  self- 
defense,  it  must  be  made  out  by  a  fair  pre- 


given  in  People  v.  Shanley,  49  App.  Div.  50, 
03  N.  Y.  SSupp.  449,  whore  the  court  said: 
"In  criminal  cases  the  burden  of  proof  al- 
ways remains  the  same,  and  rests  upon  the 
prosecution.  After  the  prosecution  has  in- 
troduced its  evidence,  if  it  be  sufficient  in 
weight  to  make  a  prima  facie  case  of  guilt, 
it  is  to  be  submitted  to  the  jury  with  in- 
structions that,  in  order  to  convict,  they 
must  be  satisfied  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  is 
guilty  of  the  crime  charged  in  the  indict- 
ment, or  some  degree  of  the  crime,  the  de- 
fendant under  such  circumstances  being  en- 
titled to  have  cf»Msidered  as  bearing  thereon 
all  of  the  circumstances  surrounding  the 
transaction,  and  the  inferences  arising  there- 
from. If  the  defendant  introduces  evidence 
in  denial  of  the  commission  of  the  offense 
or  in  justification  of  the  act,  or  of  any  other 
matter  which  tends  to  e.vculpate  him  from 
the  charge  of  guilt,  he  is  entitled  to  have 
such  testimony  considered,  not  alone  upon 
the  question  as  to  whether  the  exculpating 
circumstances  establish  a  defense  by  a  pre- 
ponderance of  proof,  but  also  upon  the  ques- 
tion of  whether  all  of  the  evidence,  both  of 
the  prosecution  and  of  the  defendant,  raises 
a  reasonable  doubt  of  his  guilt.  If  so,  the 
defendant  is  entitled  to  an  acquittal;  and 
at  all  times,  during  the  whole  course  of  the 
trial,  from  the  beginning  to  the  end,  the 
burden  remains  upon  the  prosecution  to  es- 
tablish the  crime  charged,  to  the  satisfac- 
tion of  the  jury,  beyond  a  reasonable  doubt. 
.  .  .  When  the  people  have  made  a  case 
which  establishes  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt,  it  may  always 
be  said  that  the  defendant  is  called  upon  to 
answer,  and  in  a  sense  it  may  be  said  that 
he  is  required  to  establish  his  defense.  In 
this  sense  he  bears  a  burden;  but  he  is  not 
required  to  satisfy  the  jury  of  anything.  If 
his  proof  fall  short  of  establishing  justifi- 
cation, it  may  yet  be  sufficient  to  establish 
a  defense  by  creating  a  reasonable  doubt  of 
his  guilt,  and  if  it  go  to  this  extent  he  is  en- 
titled to  an  acquittal." 

So,  in  Petty  v.  State,  76  Ark.  516,  89  S. 
W.  465,  it  was  held  that,  under  the  statute 
in  that  state,  when  the  killing  is  proved,  if 
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the  state  produces  no  evidence  tending 'to 
mitigate  or  excuse  the  homicide,  it  devolves 
on  the  accused  to  do  so;  but,  when  any  evi- 
dence is  introduced,  either  on  the  part  of 
the  state  or  the  defendant,  which,  taken  in 
connection  with  the  other  evidence  in  the 
case,  raises  in  the  minds  of  the  jury  a  rea- 
sonable doubt  of  the  guilt  of  the  defendant, 
they  should  acquit.  And  to  the  same  effect 
were  the  decisions  in  Cogburn  v.  State,  76 
Ark.  110,  88  S.  W.  822,  and  Tignor  v.  State, 
76  Ark.  489,  89  S.  W.  96. 

And  the  rule  was  thus  stated  in  Zipper- 
ian  V.  People,  33  Colo.  134,  79  Pac.  1018; 
**It  is  not  incumbent  upon  the  defendant  in 
a  criminal  case,  either  by  his  own  evidence 
or  that  of  the  people,  or  both  combined,  to 
prove  anything  to  the  satisfaction  of  the 
jury.  It  is  sufficient  to  sustain  the  plea  of 
self-defense  if  the  defendant,  by  any  evi- 
dence in  the  case,  succeeds  in  raising  a  rea- 
sonable doubt  in  the  minds  of  the  jury  of 
the  truth  of  any  essential  element  of  the 
charge  made  against  him."  And  to  the 
same  effect  were  the  following  Colorado  de- 
cisions: Hill  V.  People,  1  Colo.  436;  Bab- 
cock  V.  People,  13  Colo.  616,  22  Pac.  817; 
Boykin  v.  People,  22  Colo.  496,  46  Pac.  419. 

So,  in  Kent  v.  People,  8  Colo.  663,  9  Pac. 
852,  the  court  said:  "The  proposition  of 
defendant's  counsel  that  the  burden  of  proof 
never  shifts  on  the  defendant  at  any  sta!ge  of 
the  proceedings  is  not  strictly  correct.  It  is 
true  the  state  must  prove  the  offense  charged 
beyond  a  reasonable  doubt.  The  statute 
then  casts  the  burden  of  proof  as  to  matters 
of  mitigation  or  excuse  upon  the  defendant. 
.  .  .  He  is  not  required  by  the  statute, 
however,  to  prove  such  circumstances  be- 
yond a  reasonable  doubt,  or  to  the  extent  of 
satisfactorily  establishing  his  defense.  He 
is  only  required  to  prove  the  same  as  any 
other  facts  are  required  to  be  proved;  and, 
if  the  matters  relied  on  be  supported  by 
such  proof  as  would  produce  a  reasonable 
doubt  in  the  minds  of  the  jury  as  to  the 
guilt  of  the  prisoner,  when  the  whole  evi- 
dence concerning  the  transaction  comes  to 
be  considered  by  the  jury,  the  rule  of  law  is 
that  there  must  be  an  acquittal." 

In  Gladden  v.  State,  12  Fla.  562,  the  court 
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ponderance  of  evidence.  The  guiltof  the  ac- 
cused must  be  established  in  the  first  in- 
stance beyond  a  reasonable  doubt;  and,  when 
so  established,  he  is  not  to  be  acquitted  be- 
cause the  jury,  after  hearing  him  or  his 
witnesses,  may  be  in  doubt  whether  he  act- 
od  in  self-defense.  In  making  that  defense 
he  admits  his  intentional  killing  of  another, 
—a  crime  under  divine  and  human  law,  un- 
less it  appear  in  the  proof  of  the  killing  that 
it  was  excusable, — and  the  burden  is  right- 
eously upon  him  to  show  that  it  could  not 
be  avoided.  "We  may  take  it  for  a  general 
rule  that  all  homicide  is  malicious,  and  of 
course  amounts  to  murder,  unless  where 
justified  by  the  command  or  permission  of 
the  law,  excused  on  the  account  of  accident 
or  self-preservation,  or  alleviated  into  man- 


slaughter by  being  either  the  involuntary 
consequence  of  some  act  not  strictly  lawful, 
or  (if  voluntary)  occasioned  by  some  sud- 
den and  sulliciently  violent  provocation. 
And  all  these  circumstances  of  justification, 
excuse,  or  alleviation  it  is  incumbent  upon 
the  prisoner  to  make  out  to  the  satisfaction 
of  the  court  and  jury,  the  latter  of  whom  are 
to  decide  whether  the  circumstances  alleged 
are  proved  to  have  actually  existed;  the 
former  how  far  they  extend  to  take  away 
or  mitigate  guilt.  For  all  humicide  is  pre- 
sumed to  be  malicious  until  the  contrary  ap- 
peareth  upon  evidence."  4  Bl.  Com.  201. 
The  burden  of 'proving  self-defense  is  not 
placed  heavily  upon  one  accused  of  taking 
life.  Sacred  as  is  human  life,  he  is  not 
bound  to  show  beyond  all  doubt  that  he  was 


declared  the  following  rule:,  "Before  a  per- 
son can  avail  himself  of  the  defen.se  that  he 
used  a  weapon  in  defense  of  his  life,  and.be 
justified,  he  must  satisfy  the  jury  that  that 
defense  was  necessary  at  the  time;  that  he 
did  all  he  could  to  avoid  it,  and  that  it  was 
necessary  to  protect  his  own  life,  or  to  pro- 
tect himself  from  such  great  bodily  harm  as 
would  give  him  a  reasonable  apprehension 
that  his  life  was  in  immideiate  danger." 

But  in  Hubbard  v.  State,  37  Fla.  156,  20 
So.  235,  an  instruction  in  language  almost 
identical  was  declared  erroneous  upon  the 
ground  that  it  required  the  defendant  to 
satisfy  the  jury  that  the  act  producing  the 
death  was  necessary,  ignoring  the  established 
rule  of  law  that,  if  the  evidence  upon  the 
question  of  self-defense,  or  on  any  other  ma- 
terial question  in  the  case,  went  far  enough 
to  raise  a  reasonable  doubt  in  the  minds  of 
the  jury,  it  was  sufficient  for  acquittal 
whether  the  jury  was  satisfied  or  net;  and 
further  ignoring  the  well-established  r\ile 
that  the  threatened  danger  to  life  or  person 
that  would  excuse  the  killing  of  an  assail- 
ant did  not  in  fact  need  to  be  real,  but 
might  be  apparent  only.  And  to  the  same 
general  effect  were  the  decisions  in  Hatha- 
way v.  State,  32  Fla.  56,  13  So.  692;  Lane 
V.  State,  44  Fla.  105,  32  So.  896.. 

And  in  Dorsey  v.  State,  110  Ga.  331,  35 
S.  E.  651,  it  was  held  that,  if  the  state  sub- 
mitted sufficient  evidence  to  remove  the  pre- 
sumption of  innocence,  the  accused  was  re- 
quired to  establish  his  defense  of  self-de- 
fense only  to  the  reasonable  satisfaction  of 
the  jury — in  other  words,  if  all  the  evidence 
— the  people's  as  well  as  the  defendant's 
raised  a  reasonable  doubt  of  his  guilt,  the 
defendant  was  entitled  to  an  acquittal. 

So,  in  Alexander  v.  People,  96  111.  96,  it 
was  held  that  an  instruction  was  erroneous 
which  toid  the  jury  that  it  was  incumbent 
upon  the  defendant  satisfactorily  to  estab- 
lish self-defense.  The  court  said  that  a  de- 
fense, though  not  satisfactorily  proven, 
might  be  supported  by  such  proof  as  would 
produce  grave  doubts  as  to  the  guilt  of  the 
prisoner  and  entitle  him  to  an  acquittal. 
And  this  case  was  cited  with  approv.al,  and 
followed  generally,  by  numerous  other  Illi- 
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nois  cases.  Wacaser  v.  People,  134  111.  438, 
23  Am.  St.  Rep.  683,  25  N.  E.  564;  Smith  v. 
People,  142  111.  117,  31  N.  E.  599;  Halloway 
v.  People,  181  111.  644,  54  N.  E.  1030;  Ap- 
pleton  v.  People,  171  111.  473,  49  N.  E.  708; 
Lyons  v.  People,  137  111.  602,  27  N.  E.  677. 
And  in  Plummer  v.  State,  135  Ind.  308, 

34  N.  E.  968,  it  was  held  that,  as  long  as 
there  is  reasonable  doubt  whether  a  homi- 
cide was  not  committed  in  the  reasonable 
exercise  of  the  right  of  self-defense,  there 
is  a  reasonable  doubt  of  the  guilt  of  the  ac- 
cused; and  instructions  are  erroneous  which 
require  the  defendant  to  prove  his  inno- 
cence in  that  respect  beyond  a  reasonable 
doubt.  And  to  the  same  general  effect  were 
the  decisions  in  Smith  v.  State,  142  Ind.  288, 
41  N.  E.  595,  and  Lawson  v.  State  (Ind.) 
84  N.  E.  974. 

So,  in  Trogdon  v.  State,  133  Ind.  1,  32  N. 
E.  725,  it  was  held  that  a  defendant  in  a 
criminal  cause  is  never  required  to  satisfy 
the  jury  of  the  existence  of  any  fact  which, 
if  true,  is  a  complete  defense,  even  though 
it  is  affirmative  in  character  like  self-de- 
fense. 

To  warrant  a  conviction  in  a  prosecution 
for  homicide,  it  was  held  in  Riley  v.  Com. 
94  Ky.  266,  22  S.  W.  222,  that  the  jury 
must  be  satisfied  of  the  existence  of  facts 
which  will  deprive  the  defendant  of  the 
right  of  self-defense  beyond  a  reasonable 
doubt;  it  is  not  sufficient  that  they  are  es- 
tablished by  a  preponderance  of  evidence. 
And  to  the  same  effect  were  the  decisions  in 
Allen  v.  Com.  86  Ky.  642,  6  S.  W.  645; 
Thacker  v.  Com.  24  Ky.  L.  Rep.  1584,  71 
S.  W.  931.  But' in  these  cases,  however,  the 
question  as  to  which  party  should  furnish 
proof  was  not  directly  discussed. 

So,  in  People  v.  Coughlin,  67  Mich.  466, 

35  N.  W.  72,  it  was  held  that  the  burden  of 
proof  was  upon  the  prosecution  to  satisfy 
the  jury  beyond  a  reasonable  doubt  that  the 
killing  was  not  in  self-defense,  and  that  no 
reasonable  belief  existed  in  the  defendant's 
mind  at  the  time  that  he  was  in  great  bod- 
ily danger  as  the  facts  and  circumstances 
then  appeared  to  him. 

And  in  Hawthorne  v.  State,  58  Miss.  778, 
it  was  held  error  to  charge  the  jury  that 
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compelled  to  take  it,  but  is  humanely  per-  ;  is  left  in  doubt,  it  has  not  been  cf^tablished 
mitted   to  satisfy  the  jury  by  a   fair  pre-  |  at  all  as  a  basis  for  acquittal, 
ponderance  of  the  testimony  that  he  killed  |      There  was  nothing  in  the  case  justifying 
undtT    circumstances    justifying    his    belief    the    presentation    of    the    prisoner's    sixth 


that  his  own  life  could  not  otherwise  have 
boen  saved.  To  doubt,  however,  even  to  rea- 
sonably doubt,  that  life  was  taken  in  self- 
defense,  is  not  to  be  satisfied  that  it  was 


point,    and    it    was    therefore    properly   de- 
clined and  not  read  to  the  jury. 

Both  assignments  of  error  are  overruled, 
the  judgment  is  affirmed,  and  the  record  re- 


so  taken,  and,  when  this  affirmative  defense  i  mitted  for  the  purpose  of  execution. 

the  burden  of  showing  that  the  killing  was  I  or  excuse  the  act  charged.    Gravely  v.  State, 
justifiable  was  upon  the  defendant,  and,  un- 
less he  did  this  to  the  satisfaction  of  the 
jury,  he  was  to  be  found  guilty. 

In  Harris  v.  State,  47  Miss.  318,  an  in- 
struction was  approved  which  made  it  in- 
cumbent on  the  defendant  to  produce  cir- 
cumstances of  alleviation,  excuse,  or  justi-^ 
fication  to  the  satisfaction  of  the  jury.  But* 
such  an  instruction  was  condemned  in 
Ingram  v.  State,  62  Miss.  142,  in  which  case 


38  Neb.  871,  57  N.  W.  751. 

Jn  State  v.  McCluer,  6  Nev.  132,  the  court 
said:  "The  statute,  it  is  true,  declares  that, 
when  the  homicide  is  proven  by  the  state, 
and  no  circumstances  of  mitigation,  excuse, 
or  justification  are  shown,  the  burden  of 
establishing  such  mitigation,  excuse,  or  jus- 
tification devolves  upon  the  defendant;  but 
nothing  is  said  about  the  degree  of  proof 
nc cos-ary  to  be  adduced  by  him  to  maintain 


Hawthorne  v.  State,  supra,  was  approved,  j  his  defense.  He  is  not  required  to  estab- 
And  in  Blalack  v.  State,  79  Miss.  517,  31  lish  the  facts  constituting  his  defense  be- 
So.  105,  it  was  held  error  to  refuse  to  give  i  yond  a  reasonable  doubt,  .  .  .  nor  by 
the  following  charge:  "The  court  instructs  |  evidence  preponderating  over  that  produced 
the  jury,  for  defendant,  that  the  law  pre-;  against  him  by  the  state;  but  only  to  raise 
sumes  the  defendant  innocent,  and  that  the  >  such  doubt  in  the  mind  of  the  jury  that 
burden  of  proving  beyond  all  reascmable  '  they  cannot  be  satisfied  of  his  guilt  beyond 
doubt   every    material    allegation    necessary  |  a  reasonable  doubt." 

to  establish  defendant's  guilt  rests  upon  the  ,  In  Brown  v.  State,  02  N.  J.  L.  060,  42  Atl. 
state  throughout  the  trial,  and  that  the  811  (airirmed  in  175  U.  S.  172,  44  L.  ed.  IIJ). 
burdpn  of  proof  never  shifts  to  the  defend-  |  20  Sup.  C't.  Rep.  77 ) ,  it  was  held  that,  on 
ant,  and  that  the  law  does  not  require  the  I  the  trial  of  an  indictment  for  munler,  where 
defendant  to  prove  by  his  evidence  excuse  '  the  justification  is  self-defense,  it  is  entirely 
or  justification;  but  if,  from  all  the  evi- '  proper  to  instruct  the  jury  that  the  bur- 
dence,  the  jury  entertains  a  reasonable  ^  den  is  on  the  accused  of  proving  to  the  sat- 
doubt  as  to  whether  the  killing  was  done  in  i  isfaction  of  the  jury  a  situation  and  cir- 
the  heat  of  passion,  or  proceeded  from  the  '  cumstances  under  which  the  right  of  self- 
principle  of  self-defense,  they  will  find  the  |  defense  might  be  lawfully  exercised,  provided 
defendant  not  guilty."  i  that  they  are  also  instructed  that  the  ac- 

And  in  McKenna  v.  State,  61  Miss.  589,  i  cused  is  entitled  to  the  benefit  of  the  rea- 
it  was  held  that  it  was  not  incimibent  on  '  sonable  doubt  upon  the  entire  case.  The 
the  prisoner  to  do  anything  more  than  to  |  court  cle.irly  held  that  the  defendant  was  en- 
raise  a  doubt  in  the  minds  of  the  jury  as  to  i  titled  to  the  benefit  of  a  reasonable  doubt, 
whether  he  had  a  right  to  believe  that  the  '  even  as  to  si^l  I -defense.  And  this  decision 
deceased  was  at  the  time  seeking  to  do  him  |  was  cited  with  approval,  and  followed,  in 
great  bodily  harm,  and  that  the  only  way  of  |  State  v.  Jones,  71  ^.  J.  L.  543,  60  Atl.  396. 
avoiding  this  was  to  take  the  life  of  the  i  So.  in  State  v.  Hazlett.  10  N.  D.  426,  113 
deceased.  And  to  the  same  effect  was  the  I  N.  W.  374,  in  a  very  elaborate  opinion  the 
decision  in  Lamar  v.  State,  63  Miss.  265.  j  court  held  that,  upon  the  trial  of  a  person 
To  the  same  effect,  also,  was  the  decision  in  i  charged  with  murder,  and  in  which  one  of 
King   V.   State,   74   Miss.    576,   21    So.   235,  |  the   defenses  relied   on   is   justifiable   homi- 


where  the  court  said:  ''First,  a  state  must 
make  out  her  ease  to  a  moral  certainty. 
Tlien,  and  not  until  then,  is  the  accused  re- 
quired by  the  law  of  the  land  to  do  any- 
thing, and  then  he  need  only,  from  the  whole 


cide,  or  self-defense,  it  is  prejudicial  error 
to  instruct  the  jury  that  the  burden  of  proof 
is  upon  the  defendant  to  establish  such  de- 
fense by  a  preponderance  of  the  evidence. 
The  burden  never  shifts  to  the  defendant  to 


body  of  the  evidence  adduced   for  him  and  i  establish  by  a  preponderance  of  the  evidene 
against  him,  raise  a  reasonable  doubt  of  his    either    facts   and   circumstances    in   mitiga- 


guilt,   to   entitle   him   to   an   acquittal." 

In  criminal  prosecutions  the  burden  of 
proof  never  shifts,  but,  as  to  all  defenses 
which  the  evidence  tends  to  establish,  rests 


tion  or  excuse,  or  facts  establishing  an  af- 
firmative defense.  Under  §  10,023,  Rev. 
Codes  1905,  where  the  commi.ssion  of  such 
homicide  has  been  established  by  the  state, 


upon  the  state  throughout;  hence,  a  con-  j  the  burden  is  upon  defendant  of  proving  cir- 
viction  can  be  had  only  when  the  jury  are  j  cumstances  of  mitigation,  excuse,  or  justifl- 
satisfied  from  a  consideration  of  all  the  j  cation,  unless  the  state's  proof  tends  to 
evidence,  of  the  defendant's  guilt  beyond  a  ,  show  that  such  crime  amounts  only  to  man- 
reasonable  doubt.  That  rule  applies  not  I  slaughter,  or  that  defendant's  act  was  jus- 
alone  to  the  case  as  made  by  the  state,  but  |  tifiable  or  excusable.  But  this  does  not 
to  any  distinct  substantive  defense  which  j  mean  that  defendant  is  required  to  do  more 
may  be  intirposed  by  the  accused  to  justify  than  show  circumbtances  creating  u  reaov^u- 
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able  doubt  as  to  such  matters.  .And  the 
court  expressly  disapproved  the  earlier  cases 
of  State  V.  Yokuni,  11  S.  D.  544,  79  N.  W. 
835,  and  United  States  v.  Crow  Dog,  3  Dak. 
106,  14  N.  W.  437,  in  which  the  decision 
was  that  the  defendant  must  establish  self- 
defense  by  the  preponderance  of  evidence. 

And  in  Hamilton  v.  State,  97  Tenn.  452, 
37  S.  W.  194,  the  court  said:  **No  prisoner 
is  bound  to  establish  his  defense  or  innocence 
beyond  a  reasonable  doubt.  All  doubts  muot 
be' resolved  in  favor  of  the  innocence  of  the 
prisoner,  and  the  state  must  disprove  his 
theory,  and  make  out  his  guilt  beyond  a 
reasonable  doubt,  in  order  to  convict  the  de- 
fendant." And  to  the  same  effect  was  the 
decision  in  Frazier  v.  State,  117  Tenn.  430, 
100  S.  W.  94. 

In  Cupps  V.  State,  120  Wis.  504,  102  Am. 
St.  Rep.  996,  97  N.  W.  210,  08  N.  W.  540, 
it  was  held  that  proof  that  a  person  took 
the  life  of  another*by  an  act  naturally  cal- 
culated to  effect  that  result  prima  facie  es- 
tablishes guilt;  and  such  proof  casts  upon 
the  defendant  the  burden  to  rebut  the  case 
made  against  him  to  the  extent  of  at  least 
creating  a  reasonable  doubt  in  regard  to  its 
being  justifiable. 

In  Tnmible  v.  Territory,  3  Wyo.  280,  6 
L.R.A.  384,  21  Pac.  1081,  it  was  held  that 
the  accused  is  presumed  to  be  innocent  un- 
til his  guilt  is  established,  and  the  prose- 
cutor roust  establish,  beyond  reasonable 
doubt,  every  element  of  guilt,  or  the  ac- 
cused must  be  acquitted;  hence,  the  burden 
of  proof  is  never  upon  the  accused.  And  to 
the  same  effect  State  v.  Churchill  (Wash.) 
100  Pac.  309. 

In  United  States  v.  Lewis,  111  Fed.  630, 
the  court,  in  the  charge  to  the  jury,  said 
that  the  burden  of  proof  rested  upon  the 
government  throughout  the  entire  case. 

In  California  the  cases  generally  hold 
that,  where  an  intentional  killing  has  been 
established,  the  burden  of  proof  is  upon  the 
defendant  to  show  that  he  acted  in  self-de- 
fense. There  is  some  difference  of  opinion, 
however,  whether  this  must  be  shown  by 
a  preponderance  of  the  evidence,  or  whether 
it  is  sufficient  where,  from  all  the  evidence, 
the  jury  has  a  reasonable  doubt  as  to  wheth- 
er or  not  the  defendant  acted  in  self-de- 
fense. In  the  earlier  cases  the  defendant 
was  required  to  show  self -clef  ense  by  a  pre- 
ponderance of  the  evidence. 

Thus,  in  People  v.  Milgate,  6  Cal.  127, 
the  court  said:  "The  general  doctrine  of 
the  books  appears  to  be  that,  if  a  jury 
should  find  the  fact  that  the  prisoner  mnde 
a  felonious  assault  upon  the  deceased  with 
an  unlawful  weapon,  inflicting  a  mortal 
wound,  which  produced  instant  death,  and 
that  there  was ,  some  evidence  tending  to 
prove  that  such  wound  was  given  in  the  heat 
of  blood  in  sudden  and  mutual  combat,  but 
that  the  proof  of  such  fact  did  not  prepon- 
derate over  the  proof  against  it,  though  it 
raised  some  doubt  in  thoir  minds  that  the 
matter  of  extenuation  would  not  be  suffi- 
ciently made  out,  and  the  judgment  of  the 
court  would  be  against  the  prisoner  for  the 
higlier  offense." 

And  in  People  v.  Stonecifer,  6  Cal.  405, 
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it  was  held  that,  where  the  killing  was  ad- 
mitted, the  presumption  of  guilt  arises,  and 
the  onus  is  laid  upon  the  prisoner  of  dis- 
proving the  guilt;  this  cannot  be  done  by 
raising  a  doubt  in  the  minds  of  the  jury, 
but  by  establishing  the  fact  by  preponderat- 
ing proof.  And  to  the  same  general  effect 
was  the  decision  in  People  v.  Arnold,  15  Cal. 
476. 

In  People  v.  West,  49  Cal.  610,  a  section 
of  the  Criminal  Code  read  as  follows: 
"Upon  a  trial  for  murder,  the  commission 
of  the  homicide  by  the  defendant  being 
proven,  the  burden  of  proving  circumstances 
of  mitigation,  or  that  justify  or  excuse  it, 
devolves  upon  him,  unless  th'*  proof  on  the 
part  of  the  prosecution  tends  to  show  that 
the  crime  committed  only  amounts  to  man- 
slaugliter,  or  that  the  defendant  was  justi- 
fiable or  excusable."  And  the  court  held 
that,  under  such  a  statute,  it  was  clearly  er- 
roneous to  instruct  the  jury  that  the  bur- 
den of  proof  was  upon  the  defendant,  and 
that  he  was  bound  to  establish  the  justifying 
or  mitigating  circumstances  by  a  prepon- 
derance of  the  evidence,  where  there  was 
some  evidence  upon  the  part  of  the  prosecu- 
tion which,  though  perhaps  insufficient  in 
itself  to  convince  the  jury  of  defendant's 
innocence,  tended  in  some  degree  to  show  a 
state  of  facts  which  would  justify  the  kill- 
ing or  reduce  the  defense  to  manslaughter. 
The  effect  of  the  statute  is  sufficient  to  dis- 
tinguish this  case^from  th^  earlier  cases. 

In  People  v.  Smith,  59  Cal.  607,  the  fol- 
lowing instruction  was  held  error:  "Upon 
a  trial  for  murder,  the  commission  of  the 
homicide  by  the  defendant  being  proved,  the 
burden  of  proving  circumstances  of  mitiga- 
tion, or  that  justify  or  excuse  it,  devolves 
upon  him,  unless  the  proof,  on  the  part  of 
the  prosecution,  tends  to  show  that  the  crime 
committed  only  amounts  to  manslaughter, 
or  that  the  defendant  was  justifiable,  or  ex- 
cusable, and  this  he  may  show  by  a  pre- 
ponderance of  evidence  merely.  By  a  pre- 
ponderance of  evidence  is  meant  that  degree 
of  proof  which  induces  the  mind  of  a  rea- 
sonable man  to  believe  one  side  of  an  issue 
in  preference  to  the  other."  The  decision 
in  this  case,  however,  turned  upon  another 
point. 

In  People  v.  Flanagan,  60  Cal.  2,  44  Am. 
Rep.  52,  the  trial  court  charged  the  jury  as 
follows:  **To  justify  the  commission  of  a 
homicide  upou  the  ground  that  it  was  nec- 
essary in  defense  of  one's  property,  it  must 
be  made  to  appear,  by  a  preponderance  of 
the  testimony,  that  the  person  killed  was 
manifestly  endeavoring  and  intending  to 
commit  a  felony."  The  court  held  that  this 
was  error  as  it  was  sufficient  if  the  jury 
found  the  circumstances  such  as  to  excite 
the  fears  of  a  reasonable  man,  and  the  de- 
fendant, acting  under  the  influence  of  such 
fears,  killed  the  aggressor,  although  the  cir- 
cumstances might  be  insufficient  to  prove 
by  a  preponderance  of  the  evidence  that  the 
aggressor  was  actually  about  to  commit  a 
fehmy.  In  this  case  itjdoes  not  appear  that 
the  court  had  in  miml  the  distinction  be- 
tween proof  furnished  by  the  plaintiff  aitd 
that  furnished  by  the   defendant,  but  the 
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language  of  the  court  would  seem  to  indi- 
cate that,  under  any  circumstances,  all  that 
was  necessary  was  that  a  reasonable  doubt 
as  to  the  self-defense  be  raised.  The  court 
said:  "In  substance,  the  jury  were  told 
that,  unless  they  found  that  the  justifica- 
tion upon  which  the  defendant  relied  was 
made  to  appear  by  a  preponderance  of  the 
evidence,  they  must  convict.  But  the  tes- 
.timony  may  have  fallen  short  of  such  proof, 
and  yet  have  been  sufficient  in  itself,  or  in 
connection  with  the  evidence  of  the  prose- 
cution, to  create  a  reasonable  doubt  of  the 
defendant's  guilt,  to  the  benefit  of  which 
the  defendant  was  entitled  in  law."  None 
of  the  earlier  cases  are  cited  in  this  opinion. 

In  People  v.  Hong  Ah  Duck,  61  Cal.  387, 
the  court  distinguished  People  v.  West,  su- 
pra, upon  the  ground  that  there  was  no  evi- 
dence in  the  prosecution's  case  tending  to 
show  a  state  of  facts  which  justified  the 
killing,  and  held  that,  under  these  circum- 
stances, the  Penal  Code  required  that  the 
proof  on  the  part  of  the  defense  be  in  some 
degree  stronger  than  the  proof  on  the  other 
side,  or,  in  other  words,  that  it  must  pre- 
ponderate. And  this  decision  was  cited  with 
approval,  and  followed,  in  People  v.  Raten, 
63  Cal.  421.  It  may  be  well  to  note  that  in 
People  V.  Hong  Ah  Duck,  supra,  the  Flana- 
gan Case  is  ignored  while  the  earlier  cases 
are  cited  with  approval. 

But  in  the  well-considered  case  of  People 
V.  Bushton,  80  Cal.  160,  22  Pac.  127,  649, 
the  Flanagan  Case  was  cited  with  approval, 
and  the  Hong  Ah  Duck  and  Raten  Cases 
were  overruled.  The  court  said:  "The  sec- 
tion casts  upon  the  defendant  the  burden 
of  proving  circumstances  of  mitigation,  or 
that  justify  or  excuse  the  commission  of  the 
homicide.  This  does  not  mean  that  he  must 
prove  such  circumstances  by  a  preponder- 
ance of  the  evidence,  but  that  the  presump- 
tion that  the  killing  was  felonious  arises 
from  the  mere  proof  by  the  prosecution  of 
the  homicide,  and  the  burden  of  proving  cir- 
cumstances of  mitigation,  etc.,  is  thereby 
cast  upon  him.  He  is  only  bound,  under 
this  rule,  to  produce  such  evidence  as  will 
create  in  the  minds  of  the  jury  a  reasonable 
doubt  of  his  guilt  of  the  offense  charged." 

And  the  principles  of  the  Bushton  Case 
were  followed  in  People  v.  Elliott,  80  Cal. 
296,  22  Pac.  207;  People  v.  Lanagan,  81 
Cal.  142,  22  Pac.  482;  People  v.  Powell,  87 
Cal.  348,  11  L.R.A.  75,  25  Pac.  481;  People 
V.  Newcomer,  118  Cal.  263,  50  Pac.  405; 
People  V.  Marshall,  112  Cal.  422,  44  Pac. 
718;  People  v.  Matthai,  135  Cal.  442,  67 
Pac.  694. 

In  People  v.  Boling,  83  Cal.  380,  23  Pac. 
421,  the  court,  in  sustaining  an  instruction, 
said:  "The  instruction  does  undoubtedly  re- 
quire that  the  defendant  shall  remove  by 
some  kind  of  evidence  in  the  case  (whether 
appearing  in  his  own  or  the  people's  evi- 
dence is  not  important)  the  presumption 
which  arises  from  his  having  killed  the  de- 
ceased, and  to  that  extent  the  law  does  shift 
the  burden  of  proof  on  him ;  but  the  instruc- 
tion does  not  declare  that  it  shall  be  incum- 
bent on  him  to  remove  the  presumption  by  a 
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preponderance  of  evidence,  which  was  the 
vice  fouiid  in  the  instruction  declared  er- 
roneous in  the  Bushton  Case,  supra." 

Wliere  the  evidence  of  the  prosecution 
showed  no  circumstances  of  mitigation  or 
justification,  it  was  held  in  People  v.  Milner, 
122  Cal.  171,  54  Pac.  833,  that  the  burden  of 
proof  of  justifying  or  excusing  the  act  rested 
upon  the  defendant.  The  court  said:  "At 
the  close  of  the  prosecution's  case  the  pre- 
sumption against  the  defendant  was  that  he 
had  committed  an  unlawful  homicide.  It 
may  not  be  said  that  the  presumption  of  in- 
nocence countervailed  against  this,  since,  by 
the  express  provision  of  the  law,  the  pre- 
sumption of  innocence  was  overcome  and  a 
presumption  of  guilt  took  its  place  when  the 
required  facts  were  proven.  .  .  .  But 
here  the  burden  of  proving  circumstances 
exonerating  the  defendant,  or  reducing  the 
grade  of  the  crime,  was  cast  upon  him ;  and, 
even  though  there  be  no  direct  contradictory 
evidence  in  the  record,  the  jury  was  not 
bound  to  decide  in  accordance  with  the  de- 
fendant's statement,  if  the  presumption  the 
better  satisfied  their  minds." 

Where  the  voluntary  killing  of  deceased 
was  established  and  admitted,  it  was  held, 
in  People  v.  Phelan,  123  Cal.  551,  56  Pac. 
424,  that  a  prima  facie  case  was  made  out, 
and  it  devolved  upon  the  defendant  to  show 
facts  which  would  justify,  excuse,  or  miti- 
gate the  killing;  ai^d,  althougn  his  own  evi- 
dence set  out  a  clear  caae  of  justifiable  self- 
defense.,  yet  there  was  some  evidence  to  the 
contrary,  and,  under  such  circumstances,  the 
court  would  not  set  aside  a  verdict  of  guil- 
ty upon  the  ground  that  there  was  no  evi- 
dence to  support  it. 

In  Arizona,  where  the  statute  was  taken 
from  California,  the  courts  have  adopted  the 
rule  in  People  v.  Bushton,  supra;  Foster  v. 
Territory,  6  Ariz.  240,  56  Pac.  738;  Anderson 
V.  Territory,  9  Ariz.  50,  76  Pac.  636;  Bry- 
ant v.  Territory  (Ariz.)  100  Pac.  455. 

In  Iowa  the  rule  seems  to  be  well  estab- 
lished that  the  burden  of  proof  is  upon  the 
state  to  show  that  the  defendant  was  not 
acting  in  self-defense,  and  the  state  must  do 
so  by  evidence  sufficiently  strong  to  remove 
all  reasonable  doubt. 

Thus,  in  State  v.  Fowler,  62  Iowa,  103,  2 
N.  W.  983,  it  was  held  that  the  burden  of 
proof  was  upon  the  state  to  show  from  the 
circumstances  attending  the  commission  of 
the  offense  that  the  defendant  did  not  act 
in  self-defense. 

So,  in  State  v.  Dillon,  74  Iowa,  663,  38  N. 
W.  625,  it  was  held  that  a  charge  w^as  er- 
roneous which  said,  in  effect,  that,  if  the  de- 
fendant in  the  first  instance  sought  a  dis-  , 
turbance  or  fight  with  the  deceased,  but  aft- 
erwards sought  to  avoid  difficulty,  the  bur- 
den of  proving  that  he  infiicted  the  wound  in 
self-defense  is  upon  the  defendant,  and  he 
must  satisfy  the  jury  that  such  was  the 
fact;  and  that  this  portion  of  the  charge 
was  in  conflict  with  a  portion  previously  giv- 
en which  stated  that  "the  burden  of  proof  is 
on  the  state  to  show  the  absence  of  self-de- 
fense and  the  want  of  sufficient  provocation, 
and  the  burden  of  proof  at  no  stage  of  the 
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case  in  this  class  of  cases  is  cast  upon  the 
defendant  except  where  the  defense  is  whol- 
ly disconnected  from  the  body  of  the  offense 
and  is  distinct  aflirmative  matter,  as  insani- 
ty, an  alibi,  or  the  like." 

And  in  the  State  v.  Porter,  34  Iowa,  131, 
it  was  held  that  an  instruction  was  erro- 
neous which  required  the  defendant  to  estaU- 
lish  by  a  preponderance  of  evidence  that  he 
acted  in  self-defense,  as  he  is  entitled  to  an 
acquittal  if  he  shows,  by  the  facts  attending 
the  commission  of  the  offense  proved  either 
by  himself  or  the  state,  that  there  is  a  rea- 
sonable doubt  that  his  act  was  wilful.  And 
to  the  same  effect  were  the  decisions  in  State 
V.  Morphy,  33  Iowa,  270,  11  Am.  Rep.  122; 
Tweedy  v.  State,  5  Iowa,  433.  and  State  v. 
Donahoe,  78  Iowa,  486,  43  N,  W.  297. 

So,  in  State  v.  Shea,  104  Iowa,  724,  74  N. 
W.  687,  it  was  held  that  the  law  in  that 
state  was  settled  that  the  burden  is  upon  the 
state  to  show  that  the  defendant  was  not  act- 
ing in  self-defense,  and  tliat  it  must  do  so  by 
evidence  sufXciently  strong  to  remove  all 
reasonable  doubt.  The  court  said:  "No  in- 
struction to  this  effect  was  given.  Such 
omission  in  view  of  'the  instruction  asked 
was  prejudicial  error.  Contention  is  made 
that,  as  no  evidence  was  adduced  by  the 
state  tending  to  show  that  the  act  was  in 
self-defense,  the  burden  was  upon  the  de- 
fendant to  establish  the  claim  that  his  act 
was  so  done.  This  proposition  is  mooted, 
but  not  decided,  in  State  v.  Cross,  68  Iowa, 
180,  26  N.  W.  62.  The  court,  as  now  consti- 
tuted, cannot  see  any  good  reason  for  incor- 
porating such  qualification  into  the  rule." 
And  the  principles  in  the  Shea  Case  are 
followed  generally  by  the  later  Iowa  cases: 
State  V.  Young,  104  Iowa,  730,  74  N.  W.  693; 
State  v.  Bone,  114  Iowa,  537,  87  N.  W.  607; 
State  v.  Williams,  122  Iowa,  115,  97  N.  W. 
992;  State  v.  Smith  (Iowa)  99  N.  W.  579; 
State  V.  Usher,  126  Iowa,  287,  102  N.  W. 
101 ;  State  V.  Sharp,  127  Iowa,  526,  103  N. 
W.  770;  SUte  V.  Morris,  128  Iowa,  717,  106 
N.  W.  213;  State  v.  Partipilo  (Iowa)  116 
N.  W.  1049. 

In  State  v.  Yates,  132  Iowa,  475,  109  N. 
W.  1005,  the  rule  of  the  Shea  Casa  was  ac- 
knowledged ;  but  it  was  held  that  it  was  not 
error  for  the  trial  court  to  refuse  or  neglect 
to  charge  in  regard  to  self-defense  where  the 
defense  was  intoxication  and  there  was  a  to- 
tal absence  of  any  evidence  of  self-defense  as 
a  ground  of  justification. 

In  State  v.  Hayden,  131  Iowa,  1,  107  N. 
W.  929,  the  court  said:  "What  we  mean 
is  that  an  unexplained  killing  with  a  dead- 
ly weapon  is  evidence  of  malice,  and  that  the 
burden  is  on  the  accused  in  that  sense  that 
he  must  make  proof  of  legal  excuse,  justifi- 
cation, or  extenuation,  or  take  the  risk  of  a 
conviction  upon  the  presumption  or  inference 
of  malice."  While  this  case  may  be  dis- 
tinguished in  principle  from  the  Slipa  Case, 
nevertheless  the  language  used  would  indi- 
cate that  the  court  did  not  wholly  agree 
with  the  principle  enunciated  in  that  case. 
The  cases  in  Missouri  are  contradictory, 
but  the  decisions  which  apparently  are  the 
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most  carefully  considered  hold  that  the  de- 
fendant is  entitled  to  the  benefit  of  a  rea- 
sonable doubt  of  his  guilt  arising  on  the 
whole  case. 

Thus,  in  State  v.  Wingo,  66  Mo.  181,  27 
Am.  Rep.  329j  it  was  held  error  to  charge 
the  jury  to  the  effect  that,  if  the  defendant 
shot  and  killed  deceased,  the  law  presumed 
that  it  was  murder,  in  the  absence  of  proof 
to  the  contrary;  and  it  devolved  upon  the 
defendant  to  show  from  the  evidence  in  the 
case,  to  the  reasonable  satisfaction  of  the 
jury,  that  he  was  guilty  of  a  less  crime  or 
acted  in  self-defense.  The  court  said:  "The 
state's  interest  is  not  promoted  by  the  con- 
viction and  punishment  of  any  of  her  citi- 
zens for  crimes  of  which  they  are  innocent, 
and  it  is  as  much  the  duty  of  those  who 
represent  her  to  protect  the  innocent  as  to 
convict  the  guilty.  If  the  Massachusetts 
doctrine  in  regard  to  homicide  be  correct,  the 
prosecuting  attorney  has  but  to  introduce 
those  witnesses  who  saw  nothing  to  justify 
the  defendant,  to  throw  the  burden  of  prov- 
ing his  innocence  upon  the  defendant,  and 
impose  upon  him  the  duty  of  proving  by  a 
preponderance  of  evidence,  as  in  civil  cases, 
the  facts  he  relies  upon  for  justification  or 
excuse.  This  is  'the  careful  management  of 
a  case  on  the  part  of  the  government'  by 
which  the  burden  is  shifted  in  Massachusetts 
in  prosecutions  for  homicide.  The  defendant 
its  entitled  to  the  benefit  of  a  reasonable 
doubt  of  his  guilt  on  the  whole  case,  not  only 
as  to  whether  the  case  made  by  the  state  is 
open  to  reasonable  doubt.  But,  if  the  evi- 
dence for  the  state  be  clear,  and,  in  the  ab- 
sence of  other  evidence,  conclusive,  still  if 
the  evidence  adduced  by  the  accused,  wheth- 
er it  establishes  the  facts  relied  upon  by  a 
preponderance  of  evidence  or  not,  creates  a 
reasonable  doubt  of  his  guilt  in  the  minds  of 
the  jury,  he  is  entitled  to  an  acquittal.  At 
no  stage  of  the  trial  does  he  stand  asserting 
his  innocence." 

And  in  State  v.  Alexander,  66  Mo.  148,  the 
rule  in  State  v.  Wingo,  was  approved,  but  it 
was  held  not  reversible  error  to  give  the 
charge  criticized  in  the  Wingo  Case,  where 
the  jury  was  clearly  informed  by  the  charge 
taken  as  a  whole,  that  the  burden  of  proof 
was  upon  the  people,  and  that  the  justifica- 
tion need  be  proved  but  to  the  reasonable 
satisfaction  of  the  jury.  The  court  said: 
"We  would  suggest  that,  instead  of  declaring 
as  in  the  fifth  instruction,  the  court,  after 
stating  as  in  that  instruction  the  presump- 
tion of  law  from  an  intentional  killing  with 
a  dangerous  weapon,  should  instruct  the 
jury  that  it  devolves  upon  the  defendant  to 
adduce  evidence  to  me^t  or  repel  that  pre- 
sumption." To  the  same  general  effect  were 
the  decisions  in  State  v.  Hill,  69  Mo.  461 ; 
State  V.  Hickam,  96  Mo.  323,  6  Am.  St.  Rep. 
54,  8  S.  VV.  z52 ;  State  v.  Jones,  78  Mo.  278. 

But  the  contrary  doctrine  was  enunciated 
in  State  v.  Tabor,  96  Mo.  585,  8  S.  W.  744, 
where  the  court,  after  citing  Com.  v.  Drum, 
58  Pa.  9,  said:  "The  doctrine  in  the  case 
just  cited  from  Pennsylvania,  from  which 
state  our  statute  respecting  murder  was  ob- 
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tained,  that,  a  hnmicide  being  proven  or  ad- 
mitted by  tlio  i)risoncT,  and  no  countervail- 
ing circumstances  Ijeing  evolved  by  the  tes- 
timony of  the  prosecution,  the  burden  is  then 
cast  up(m  the  prisoner  to  show  to  the  rea- 
sonable satisfaction  of  the  jury  such  circum- 
stances of  excuse  or  palliation  as  will  take 
away  the  presumption  drawn  by  the  law, 
that  the  killing  was  murder  in  the  second  de- 
gree, and  show  tiiat  he  was  guilty  of  a  less 
crime,  or  that  the  homicide  was  committed 
in  his  lawful  self-defense,  is  well  settled  in 
this  state." 

In  State  v.  Brown,  64  Mo.  367,  it  was  stat- 
ed generally  that  the  court  did  not  err  in  re- 
fusing to  give  an  instruction  to  the  effect 
that  the  burden  of  proof  was  on  the  state  to 
prove  a  case  against  the  defendant,  not  only 
that  he  killed  the  decoased,  but  that  he  did 
so  without  any  justifiable  or  legal  excuse. 

In  State  v.  Beckner,  194  Mo.  281,  3  L.R.A. 
(N.S.)  535,  91  S.  W.  892,  the  court  upheld 
a  general  instruction  upon  the  question  of 
self-deft^nse.  In  regard  to  that  instruction, 
the  court  said:  **lt  does  not  entail  upon  the 
defendant,  as  the  learned  counsel  claim,  the 
burden  of  establishing  his  innocence,  but 
simply  that,  from  all  the  evidence,  it  must 
appear  to  the  jury  that  there  was  sufficient 
cause  for  the  defendant  to  apprehend  that 
his  adversary  was  about  to  slay  him  or  do 
him  some  great  bodily  harm,  and  that  it 
was  imminent." 

The  rule  in  New  York  is  that  the  burden 
of  proof  is  upon  the  prosecution  throughout, 
and  that  the  defendant  is  entitled  to  the 
benefit  of  a  reasonable  doubt  as  to  the  en- 
tire evidence. 

Thus,  in  People  v.  Riordan,  117  N.  Y.  71, 
22  N.  E.  455,  it  was  held  that  the  defendant 
was  entitled  to  the  benefit  of  a  reasonable 
doubt,  not  only  to  the  case  made  out  by  the 
prosecution,  but  also  to  any  defense  inter- 
posed; and  therefore  it  was  error  to  charge 
to  the  eflect  that  the  burden  was  upon  tiie 
defendant  to  establish  that  defense  beyond 
a  reasonable  doubt. 

And  the  Riordan  Case  has  been  cited  with 
approval,  and  followed,  in  a  number  of  New 
York  cases:  People  v.  Downs,  123  N.  Y. 
558,  25  N.  E.  988 ;  People  v.  Cassata,  6  App. 
Div.  386,  39  N.  Y.  Supp.  641;  People  v. 
Shanley,  49  App,  Div.  56,  63  N.  Y.  Supp. 
449  (for  opinion,  in  special  term,  on  appli- 
cation for  certificate  of  reasonable  doubt, 
see  30  Misc.  290,  62  N.  Y.  Supp.  389); 
People  V.  Epaski,  57  App.  Div.  91,  67  N.  Y. 
Supp.  1033;  People  v.  Hill,  65  Hun,  420,  20 
N.  Y.  Supp.  187. 

To  the  same  general  effect  was  the  deci- 
sion in  Stokes  v.  people,  53  N.  Y.  164,  13 
Am.  Rep.  492,  where,  under  the  statute  de- 
fming  the  various  degrees  of  homicide,  it  was 
held  that  an  instruction  to  the  effect  that 
the  law  would  imply  murder  from  the  fact 
of  the  killing  was  erroneous.  The  court 
said:  "It  was  in  effect  instructing  the  jury 
tiiat,  although  the  people  must  prove  ail 
these  facts,  yet  thej-  had  done  so  by  proving 
tlie  killing,  and  by  that  the  case  of  tiie  pros<' 
cut  ion  was  fullv  and  entirely  made  out,  and 
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that  this  proof  made  it  the  duty  of  the  pris- 
oner to  satisfy  them  that  it  was  not  mur- 
der which  the  law  would  imply  from  that 
proof,  thus  in  effect  instructing  the  jury  that 
the  proof  of  the  killing  cast  the  burden  of 
proof  upon  the  prisoner  to  show  that  it 
was  not  murder,  but  manslaughter,  or  jus- 
tifiable homicide.  No  such  burden  of  proof 
was,  by  that,  cast  upon  the  pri.soner." 

Some  of  the  earlier  New  York  decisions, 
however,  are  to  the  contrary. 

Thus,  in  Patterson  v.  Peop'le,  46  Barb.  625. 
it  was  held  that,  where  the  killing  was 
proved  and  conceded,  it  was  for  the  defend- 
ant- to  satisfy  the  jury  that  it  was  in  self- 
defense.  The  court  said:  "It  would  be  re- 
versing the  whole  order  of  the  trial,  and  the 
burden  of  proof,  if  it  devolved  upon  the  peo- 
ple not  only  to  prove  the  killing,  but  to  neg- 
ative any  possible  defense  that  the  statute 
or  common  law  affords  to  an  alleged  of- 
fender charged  with  crime." 

And  in  People  v.  Schryver,  42  N.  Y.  1, 
1  Am.  Rep.  480,  it  was  held  that  in  all  cases 
of  voluntary  homicide  it  was  sufficient  for 
the  people  to  prove  beyond  a  reasonable 
doubt  that  the  prisoner  killed  the  person, 
and  then  the  burden  is  upon  the  prisoner  to 
show  that  it  was  justifiable  or  excusable, 
and  he  must  show  this  by  a  preponderance 
of  the  evidence. 

In  People  v.  McCarthy,  110  N.  Y.  309,  18 
N.  E.  128,  it  was  held  that,  while  the  bur- 
den of  proving  the  accusation  was  upon  the 
people,  the  burden  of  justifying  the  use  of  a 
deadly  weapon  was  upon  the  defendant.  In 
connection  with  this  case,  it  may  be  well 
to  call  attention  to  People  v.  Shanley,  supra, 
where  this  decision  is  criticized  and  over- 
ruled upon  the  authority  of  People  v.  Rior- 
dan, supra. 

In  Texas  the  cases  uniformly  hold  that  it 
is  suflficient  if  the  jury  have  a  reasonable 
doubt  as  to  the  self-defense,  and  the  burden 
of  proof  is  upon  the  state  at  all  times.  Cog- 
dell  v.  State,  43  Tex.  Crim.  Rep.  178,  63  S. 
VV.  645;  Vann  v.  State,  46  Tex.  Crim.  Rep. 
434,  108  Am.  St.  Rep.  961,  77  S.  W.  813; 
Slade  V.  State,  29  Tex.  App.  381,  16  S.  W. 
253. 

In  Pratt  v.  State,  60  Tex.  Crim.  Rep.  227, 
96  S.  W.  8,  it  was  held  that,  where  the  prose- 
cution offered  in  evidence  the  admissions  and 
confessions  of  the  defendant,  which  also  em- 
braced statements  upon  his  part  that  the 
act  was  committed  in  self-defense,  the  bur- 
den was  upon  the  state  to  prove  the  falsity 
of  the  defendant's  statement  that  he  acted 
in  self-defense. 

Rule  that  the  burden  of  proof  is  upon  de- 
fendant to  show  self-defense  by  a  prepon- 
derance of  evidence. 

In  many  cases  the  courts  assert  t!ie  rule 
that  the  burden  of  proof  is  upon  the  de- 
fendant to  show  self-defense  by  a  preponder- 
ance of  evidence.  Under  such  a  rule,  the 
burden  of  proof  shifts  to  the  defendant  up- 
<m  the  establishment  by  the  prosecution  of 
the  intentional  killing  by  the  defendant.    It 
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should  be  noted  that,  under  this  rule,  as  in 
nearly  all  other  cases  involving  tliis  ques- 
tion, there  is  some  apparent  ambiguity  of 
terms;  and  the  practical  question  determined 
by  these  cases  is  rather  the  fact  that  the  de- 
fense of  self-defense  must  appear  by  a  pre- 
ponderance of  evidence,  than  the  fact  that  the 
court  states  the  rule  to  be  that  the  burden 
of  proof  is  upon  the  defendant  to  show  self- 
defense. 

Thus,  in  Com.  v.  York,  9  Met.  93,  43  Am. 
Dec.  373,  it  was  held  that,  when  the  inten- 
tional killing  has  been  established  without 
excuse  or  justification  apparent  from  the 
evidence  of  the  prosecution,  the  burden  is 
upon  the  dofi'ndant  to  prove  and  fact  of  ex- 
tenuation, such  as  self-defense,  b^  preponder- 
ating proof;  and  it  is  not  sufficient  to  raise 
a  reasonable  doubt  of  such  facts. 

So,  in  Territory  v.  McAndrews,  3  Mont. 
158,  it  was  held  that  an  instruction  that  the 
burden  of  proof  is  upon  the  prosecution 
throughout  and  does  .not  shift  in  criminal 
cases  was  not  correct  where  a  statute  pro- 
vided that,  the  killing  being  proved,  the  bur- 
den of  proving  circumstances  of  mitigation, 
or  that  justify  or  excuse  the  homicide,  will 
devolve  upon  the  accused,  unless  the  proof 
on  the  part  of  the  prosecution  sufficifntly 
manifest^  that  the  accused  was  justified  or 
excused. 

In  Ohio  the  rule  as  laid  down  in  Silvus  v. 
State,  22  Ohio  St.  90,  is  that,  where  it  is 
sought  to  excuse  an  act  of  killing  upon  the 
ground  of  self-defense,  it  is  incumbent  upon 
the  defendant  to  prove  the  excuse  by  a  pre- 
ponderance of  evidence.  And  to  the  same  ef- 
fect are  a  number  of  other  Ohio  decisions: 
Weaver  v.  State,  24  Ohio  St.  684 ;  Turner  v. 
State,  5  Ohio  C.  C.  637;  Carr  v.  State,  21 
Ohio  C.  C.  43;  State  v.  Snelbaker,  8  Ohio 
Dec.  Reprint,  466. 

And  in  State  v.  Ballon,  20  R.  I.  607,  40 
Atl.  861,  it  was  held  that,  if  the  defendant 
wishes  to  justify  by  self-defense,  the  burden 
is  upon  him  to  prove  such  self-defense  by  a 
preponderance  of  the  evidence. 

And  in  State  v.  Yokum,  11  S.  D.  544,  79 
N.  W.  835,  where  the  statute  provided,  when 
homicide  is  proved,  the  burden  of  proving 
justification  Is  upon  defendant  unless  the 
state's*  evidrnce  tends  to  show  it,  it  was 
held  that  self-defense  must  be  established  by 
accused  by  a  preponderance  of  the  evidence, 
and  it  is  not  enough  that  the  evidence  raises 
a  reasonable  doubt  as  to  the  defense.  And  to 
the  same  effect  was  the  decision  in  United 
States  V.  Crow  Dog,  3  Dak.  106,  14  N.  W. 
437,  which  was  decided  prior  to  the  Ftat- 
ute.  These  cases,  however,  were  disapproved 
in  State  v.  Hazlett,  16  N.  D.  426,  113  N.  W. 
374, 

As  was  suggested  in  the  opinion  in  Com.  y. 
Palmeb,  the  leading  case  in  Pcnnsylvnnia  is 
Com.  Y.  Drum,  58  Pa.  9,  and  the  holding  in 
that  case  is  sufficiently  set  out  in  that  opin- 
ion. To  the  same  general  effect  were  the  de- 
cisions in  Cathcart  v.  Com.  37  Pa.  108;  Tif- 
fany v.  Com.  121  Pa.  165,  6  Am.  St.  Rep. 
780,  15  Atl.  462;  Com.  v.  Brown.  7  Pa.  Co. 
Ct.  640. 
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In  People  v.  Callaghan,  4  Utah,  49,  6  Pac. 
49,  it  was  held  that  the  defendant  must  sus- 
tain the  claim  that  a  homicide  was  commit- 
ted in  self-defense  by  preponderance  of  evi- 
dence. And  to  the  same  effect  was  the  de- 
cision in  People  v.  Tidwell,  4  Utah,  606,  12 
Pac.  61. 

And  in  Vaiden  v.  Com.  12  Gratt.  717,  it 
was  held  that,  to  make  out  a  case  of  self-de- 
fense in  a  case  of  homicide,  the  accused 
must  show  to  the  jury  that  the  defense  was 
necessary  to  protect  his  own  life,  or  to  pro- 
tect him.self  against  grievous  bodily  harm'; 
and  that,  with  regard  to  the  necessity  that 
will  justify  the  slaying  of  another  in  self- 
defense,  the  accused  must  not  have  wrong- 
fully occasioned  the  necessity,  for  a  man 
shall  not  in  any  case  justify  the  killing  of 
another  by  a  pretense  of  necessity,  unless 
he  were  without  fault  in  bringing  that  ne- 
cessity upon  himself.  And  to  the  same  effect 
were  the  decisions  in  Clark  v.  Com.  90  Va. 
360,  18  S.  E.  440;  Lewis  v.  Com.  78  Va. 
732;  and  Hill  v.  Com.  2  Gratt.  695. 

In  South  Carolina  the  general  rule  is 
that,  while  the  state  must  prove  the  offense 
beyond  a  reasonable  doubt,  yet,  if  the  de- 
fendant relies  upon  self-defense,  he  must 
prove  such  self-defense  by  a  preponderance 
of  the  evidence. 

Thus,  in  State  v.  Welsh,  29  S.  C.  4,  6  S. 
E.  894,  it  was  held  that  while,  in  a  criminal 
prosecution,  the  accused  is  allowed  the  bene- 
fit of  all  reasonable  doubts,  yet,  if  a  party 
charged  with  a  crime  pleads  a  particular  de- 
fense, such  as  self-defense,  the  fact  must  be 
proved  by  him  by  a  preponderance  of  the 
evidence. 

So,  in  State  v.  Bodie,  33  S.  C.  117,  11  S.  E. 
624,  it  was  held  that  while  the  state,  in  a 
criminal  case,  is  bound  to  prove  every  es- 
sential elemeilt  of  the  charge  made  beyond 
a  reasonable  doubt,  the  same  strictness  of 
proof  is  not  required  of  a  defendant  who  sets 
up  a  special  defense,  for  he  is  required  only 
to  prove  such  defense  by  a  preponderance  of 
the  evidence;  but  this  is  subject  to  the  gen- 
eral rule  that  if,  upon  the  whole  testimony, 
both  upon  the  part  of  the  state  and  the  de- 
fendant, the  jury  entertains  a  reasonable 
doubt  as  to  any  material  point  in  the  case, 
the  defendant  is  entitled  to  such  doubt.  And 
to  the  same  effect  are  numerous  other  South 
Carolina  decisions:  State  v.  Brown,  34  S.  C. 
41,  12  S.  E.  662;  State  v.  Summers,  36  S.  C. 
479,  15  S.  E.  369;  State  v.  Ariel,  38  S.  C. 
221,  16  S.  E.  779;  State  v.  Way,  38  S.  C.  333, 
17  S.  E.  39;  State  v.  Workman,  39  S.  C.  151, 

17  S.  E.  694 ;  State  v.  Mcintosh,  40  S.  C.  349, 

18  S.  E.  1033;  State  v.  Petsch,  43  S.  C.  132, 
20  S.  E.  993;  State  v.  Hutto,  66  S.  C.  449, 
46  S.  E.  13;  State  v.  Reeder,  72  S.  C.  223.  51 
S.  E.  702 ;  State  v.  Wav,  76  S.  C.  94,  56  S. 
E.  653:  State  v.  Moss,  77  S.  C.  391,  57  S.  E. 
1098;  State  v.  Owens,  79  S.  C.  125,  60  S.  E. 
305;  State  v.  Kibler,  79  S.  C.  170,  00  S.  E. 
438;  State  v.  Franklin,  80  S.  C.  332,  60  S.  E. 
953;  State  v.  Lindsay  (S.  C.)  63  S.  E.  1004. 

The  apparent  inconsistency  in  the  language 
as  used  in  the  South  Carolina  cases  is  to  be 
't^Dlained,  doubtless,  by  the  fact  that  self- 
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defense  is  looked  upon  as  an  affirmative  de- 
fense, and  the  absence  of  self-defense  as  not 
one  of  the  elements  of  the  crime. 

In  State  v.  Thrailkill,  71  S.  C.  136,  60  S. 
E.  551,  it  was  held  that  the  absence  of  other 
probable  means  of  escape  was  an  essential 
element  of  the  plea  of  self-defense,  and,  like 
its  other  elements,  must  be  established  by  a 
preponderance  of  the  evidence. 

The  rule  in  West  Virginia,  as  laid  down  by 
State  V.  Dillard,  69  W.  Va.  197,  63  S.  E.  117, 
is.  that,  where  a  homicide  is  proved  and  the 
prisoner  relies  upon  self-defense,  the  burden 
is  upon  him  to  establish  such  defense  by  a 
preponderance  of  evidence ;  and  the  fact  that 
the  state,  in  proving  the  homicide,  shows 
facts  from  which  it  may  be  concluded  that 
the  killing  was  justifiable,  cannot  alter  the 
rule  where  self-defense  is  relied  upon;  but 
facts  introduced  by  the  state  in  proving  the 
corpus  delicti,  which  at  the  same  time  show, 
or  tend  to  show,  want  of  malice  or  that  the 
killing  was  in  self-defense,  are  to  be  consid- 
ered in  determining  whether  or  not  the  evi- 
dence does  preponderate  in  favor  of  self-de- 
fense. And  to  the  same  effect  were  the  ear- 
lier decisions:  State  v.  Cain,  20  W.  Va.  670 ; 
State  V.  Jones,  20  W.  Va.  764;  State  v. 
Greer,  22  W,  Va.  801;  State  v.  Zeigler,  40 
W.  Va.  593,  21  S.  E.  763;  State  v.  Staley, 
45  W.  Va.  792,  32  S.  E.  198;  State  v.  Manns, 
48  W.  Va.  480,  37  S.  E.  613;  State  v.  Hat- 
field, 48  W.  Va.  661,  37  S.  E.  626;  State  v. 
Johnson,  49  W.  Va.  684,  39  S.  E.  665;  State 
V.  Prater,  52  W.  Va.  132,  43  S.  E.  230;  State 
V.  Cottrill,  62  W.  Va.  363,  43  S.  E.  244. 

Rule  that  jury  must  be  satisfied  of  the  self- 
defense. 

In  some  cases  it  is  held  that  the  burden  of 
proof  is  upon  the  defendant  to  prove  self-de- 
fense, not  by  a  preponderance  of  the  evidence, 
but  to  the  satisfaction  of  the  jury.  This  is 
the  recognized  rule  in  North  Carolina. 

Thus,  in  State  v.  Ellick,  60  N.  C.  (2  Winst. 
L.)  56,  86  Am.  Dec.  442,  it  was  held  that  the 
onus  oif  proving  justification,  excuse,  or  miti- 
gation is  upon  the  prisoner,  who  must  prove 
his  case  to  the  satisfaction  of  the  jury;  but 
the  doctrine  of  reasonable  doubt  does  not  ap- 
ply to  matter  of  mitigation  or  excuse  which 
the  prisoner"  is  required  to  establish. 

And  this  doctrine  was  reasserted  in  State 
V.  Willis,  63  N.  C.  26,  where  it  was  held  that 
the  defendant  must  prove  his  case  to  the  sat- 
isfaction of  the  jury,  and  not  by  preponder- 
ance of  the  evidence ;  and  the  earlier  decision 
of  State  v.  Johnson,  48  N.  C.  (3  Jones,  L.) 
266,  in  which  it  was  held  that  it  was  incum- 
bent upon  the  prisoner  to  establish  the  mat- 
ters of  excuse  beyond  a  reasonable  doubt  was 
expressly  overruled. 

And  the  doctrine  of  the  Willis  Case  has 
been  upheld  by  a  large  number  of  other  de- 
cisions in  that  state:  State  v.  Haywood,  01 
N.  C.  (Phill.  L.)  376;  State  v.  Sm'ith,  77  N. 
C.  488;  State  v.  Vann,  82  N.  C.  0:i2;  State  v. 
Hrittain,  80  N.  C.  481;  State  v.  Carhind,  00 
N.  C.  668;  State  v.  Mazon,  90  N.  C.  070; 
State  V.  Gooch,  94  N.  C.  987 ;  State  v.  Rol- 
lins, 113  N.  C.  722,  18  S.  E.  394;  State  v. 
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Bvrd,  121  N.  C.  0S4,  28  S.  E.  353;  Stotc  ▼. 
Barrett,  132  N.  C.  1005.  43  S.  E.  832;  State 
V.  Castle,  133  N.  C.  769,  46  S.  E.  1 ;  SUte  v. 
Clark,  134  N.  C.  69H,  47  S.  E.  36;  State  v. 
Walker,  145  N.  C.  507,  69  S.  E.  878;  State 
V.  Quick  (N.  C.)  64  S.  E.  168;  State  v.  Pe- 
terson (N.  C.)  63  S.  E.  87. 

So,  in  State  v.  Byers,  100  N.  C.  612,  0  S. 
E.  420,  the  doctrine  set  forth  by  the  other 
North  Carolina  cases  was  upheld,  and  the 
court  approved  a  charge  to  the  jury  to  the 
effect  that,  when  the  killing  was  proved  to 
have  been  done  with  a  deadly  weapon  or  ad- 
mitted by  the  prisoner,  the  burden  of  show- 
ing the  mitigating  circumstances  shifted  to 
the  prisoner,  and  this  he  must  show,  not  by 
preponderance  of  testimony  or  beyond  a  rea- 
sonable doubt,  but  to  their  satisfaction;  and, 
if  the  jury  were  left  in  doubt  as  tp  the  miti- 
gating circumstances,  it  would  be  a  case  of 
murder. 

And  in  numerous  Delaware  cases  a  charge 
has  been  delivered  to  the  jur\'  to  the  effect 
that  the  burden  is  upon  the  defendant  to  es- 
tablish self-defense  to  the  satisfaction  of  the* 
jury:  State  v.  Powell,  5  Penn.  (Del.)  24, 
61  Atl.  966;  State  v.  Brown,  5  Penn.  (Del.) 
339,  61  Atl.  1077;  State  v.  Cephus  (Del.)  67 
Atl.  150;  State  v.  Honey  (Del.)  65^Atl.  764. 

In  State  v.  West,  Houst.  Crim,  Rep. 
(Del.)  371,  the  judge  charged  the  jury  that 
the  defense  of  self-defense  admits  the  killing, 
and,  as  the  law  presumes  it  to  have  been  un- 
lawfully and  feloniously  done  by  him,  until 
the  contrary  satisfactorily  appears  from  the 
evidence  in  the  case,  the  burden  of  establish- 
ing that  defense  to  the  satisfaction  of  the 
jury  beyond  a  reasonable  doubt  also  rests  on 
the  prisoner,  unless  it  otherwise  so  appears 
from  evidence  produced  on  the  part  of  the 
state.  This  is  an  extreme  ruling,  and  doubt- 
less may  be  considered  overruled  by  the  oth- 
er Delaware  cases  preceding. 

Miscellaneous  cases. 

In  numerous  cases  the  decision  is  ambig- 
uous, and  the  language  is  such  that  it  is  im- 
possible to  classify  it  under  any  of  the  fore- 
going rules.  It  will  be  noted  that  some 
'state  only  that  the  burden  of 'proof  is  upon 
the  defendant,  and  do  not  state  to  wAat  de- 
gree the  proof  must  extend.  But,  as  was 
suggested  above,  the  ruling  in  many  of  such 
cases  was  only  the  approval  or  disapproval 
of  the  charge  of  the  trial  court. 

In  State  v.  Bailey,  79  Conn.  589,  65  Atl.  951, 
the  court  expressly  states  that  the  burden  of 
proof  (in  the  primary  sense  indicated  above) 
is  upon  the  defendant  to  show  self-defense; 
yet,  if  there  is  a  reasonable  doubt  upon  the 
whole  case,  even  as  to  the  self-defense,  the 
defendant  should  be  acquitted.  In  speaking 
of  the  charge  of  the  court,  the  court  said: 
"The  defendant  has  no  reason  to  complain  of 
the  charge  thus  given.  It  is  elementary  law 
that  a  party  defendant  to  a  judicial  contro- 
versy of  any  kind,  who  relies  upon  some  dis- 
tinct ground  of  defense  not  necessarily  con- 
nected with  the  transaction  on  which  the 
charge  against  him  is  founded,  assumes  as 
to   the   fact  constituting   such   defense   the 
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burden  of  proof;  that  is,*  he  presents  an  issue 
upon  which  he  goes  forward  with  his  evi- 
dence and  the  other  side  rebuts.  .  .  . 
The  trial  court,  after  stating,  in  conformity 
with  this  principle,  that  all  the  circum- 
stances of  the  necessity  of  the  self-defense 
claimed  by  the  defendant  were  to  be  proved 
by  him,  added  that  such  proof  was  to  be  by 
a  fair  preponderance  of  evidence.  Whether 
such  instructions,  standing  alone,  would  be, 
in  view  of  the  situation  disclosed  by  the 
record,  a  correct  statement  of  the  law,  we 
need  not  consider;  for  they  were  immedi- 
ately qualified  by  a  clear  statement  of  the 
duty  of  the  jury  to  acquit  if  on  the  whole 
evidence,  including  that  as  to  self-defons?, 
a  reasonable  doubt  were  raised  as  to  tlie  de- 
fendant's guilt.  This,  in  efTect,  was  to  say 
that,  even  if  the  evidence  which  the  defend- 
ant produced  did  not  suffice  to  establish  by 
a  preponderance  of  proof  the  necessity  of 
self-defense,  yet  it  must  be  considered  by 
them  in  connection  with  all  the  other  evi- 
dence, and  was  sufficient  to  require  a  ver- 
dict in  his  favor,  if,  when  so  considered,  a 
reasonable  doubt  of  his  guilt  should  exist." 

In  Bell  v.  State,  69  Ga.  752,  it  was  held 
that,  after  charging  the  different  degrees  of 
manslaughter  and  stating  the  presumption 
in  favor  of  the  defendant,  there  was  no  er- 
,  ror  in  charging  that  such  presumption  might 
be  removed  by  proof  of  the  fact  of  the  kill- 
ing as  charged  in  the  indictment,  and  the 
onus  be  shifted  to  the  defendant  to  show 
that  it  was  ju.stifiable. 

In  Green  v.  State,  124  Ga.  343,  52  S.  E. 
431,  it  was  held  that,  if  the  evidence  relied 
upon  by  the  state  to  show  the  killing  con- 
tained circumstances  of  alleviation  or  jus- 
tification, the  burden  of  proving  that  the 
crime  was  murder  was  not  shifted,  for  mal- 
ice would  not  be  presumed  to  exist  where 
the  evidence  showed  circumstances  of  miti- 
gation. 

In  People  v.  Tubbs,  147  Mich.  1,  110  N.  W. 
132,  it  was  held  that  a  charge  in  regard  to 
self-defense,  to  the  efTect  that,  unless  the 
facts  constituting  reasonable  cause  to  be- 
lieve himself  in  imminent  danger  had  been 
established  by  the  defense  in  the  case,  there 
could  not  be  an  acquittal  on  the  ground  of 
self-defense,  was  not  reversible  error  where, 
from  the  whole  charge,  the  burden  of  proof 
was  clearly  placed  on  the  prosecution,  and 
the  jury  could  not  have  been  misled. 

In  State  v.  Peterson  (N.  C.)  63  S.  E.  87, 
it  was  held  that,  where  the  killing  with  a 
deadly  weapon  was  admitted,  the  burden  was 
upon  the  defendant  to  show  self-defense. 

In  Goodall  v.  State,  1  Or.  333,  80  Am. 
Dec.  SOfi,  it  was  held  that  the  mere  fact  that 
the  killing  was  admitted  by  the  prisoner  did 
not  devolve  upon  him  the  necessity  to  prove 
that  it  was  justifiable.  And  this  decision 
was  cited  with  approval,  and  followed,  in 
State  V.  Whitney.  7  Or.  38(J. 

In  State  v.  Bortrand,  3  Or.  01,  the  fol- 
lowing charge  was  made  to  the  jury:  "The 
burden  is  on  the  state,  in  the  first  instance, 
to  remove  the  presumption  of  innocence,  and 
to  show  tliat  the  defendant  did  the  acts 
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that  constitute  the  crime.  But,  when  tlie 
state  shows  beyond  a  reasonable  doybt  that 
a  defendant  purposely  did  the  killing  charged 
in  the  indictment,  with  a  weapon  that  was  de- 
signed for  the  very  purpose  of  taking  life,  as 
soon  as  that  point  is  established,  the  burden 
of  proof  changes,  and  the  burden  then  rests 
upon  the  defendant.  And,  if  there  is  not 
proof  to  show  that  the  act  was  justifiable, 
or  to  show  that  it  was  excusable,  the  de- 
fendant is  not  entitled  to  be  acquitted  for 
the  lack  of  evidence  on  the  subject  of  justi- 
fication or  of  excuse.  Where  voluntary  kill- 
ing with  a  gun  is  fully  proved,  and  some 
evidence  is  offered  tending  to  show  a  justi- 
fication or  an  excuse,  if  there  is  not  a  pre- 
ponderance of  evidence  in  favor  of  justifica- 
tion or  excuse,  the  defense  is  not  made  out." 
And  a  similar  charge  was  given  in  State  v. 
Conaliy,  3  Or.  69. 

In  State  v.  Gray,  46  Or.  24,  79  Pac.  53, 
the  court,  by  implication,  held  that  it  would 
be  cij-ror  to  instruct  the  jury  to  the  efi'ect 
that  the  burden  of  showing  that  the  killing 
was  in  self-defense  was  imposed  upon  the 
defendant. 

In  Rice  v.  State,  51  Tex.  Grim.  Rep.  256, 
103  S.  W.  1156,  the  trial  court  charged  the 
jury  as  follows:  "And,  in  this  connection, 
you  are  instructed  that,  unless  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  did  not  act  in  his  own 
self-defense  as  above  defined,  then  you  will 
give  him  the  benefit  of  the  doubt  and  acquit 
him."  On  appeal  it  was  held  that  this 
charge  either  shifted  the  reasonable  doubt 
upon  the  defendant,  or  it  was  absolutely  un- 
intelligible and  confusing;  and  therefore 
such  a  charge  was  error.  While  it  is  true 
that  the  language  of  the  charge  is  somewhat 
confusing,  it  is  difficult  to  see  how  it  shifts 
any  question  of  reasonable  doubt  onto  the 
defendant. 

The  rule  in  Alabama. 

In  Alabama,  where  the  cases  are  very 
numerous,  the  general  rule  is  that,  where 
the  killing  is  proven  or  admitted,  the  bur- 
den of  proving  self-defense  is  upon  the  de- 
fendant; but  the  cases  are  not  entirely  har- 
monious in  regard  to  the  burden  of  proving 
the  different  elements  of  self-defense,  nor 
the  degree  of  proof  necessary.  The  cases  are 
so  numerous  and  so  little  in  accord  with  the 
other  cases  that  they  have  been  grouped 
separately. 

Thus,  in  Lawson  v.  State  (Ala.)  46  So. 
259,  it  was  held  that  the  burden  of  proving 
self-defense  is  upon  the  defendant,  and,  un- 
less the  jury  are  satisfied  from  the  evi- 
dence that  the  plea  is  sustained,  the  defense 
fails,  as  a  reasonable  doubt  as  to  whether 
the  plea  of  solf-dcfonse  is  sustained  or  not 
is  not  sufficient  to  justify  an  acquittal. 

And  in  Etheridge  v.  State,  141  Ala.  29, 
37  So.  337,  it  was  held  not  error  to  refuse 
to  charge:  "The  burden  of  proof  is  upon 
the  state  to  prove  to  the  jury  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  was  not  free  from  fault  in  bring- 
ing on  the  difficulty,  before  the  defendant 
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will  be  prool:u'od  from  invoking  the  doc- 
trine of  self-defense." 

But  in  Henson  v.  State,  112  Ala.  41,  21 
So.  79,  it  was  held  error  not  to  charge  the 
jury  that,  if  "all  the  evidence  raises  m  the 
minds  of  the  jury  a  reasonable  doubt  as  to 
whether  he  acted  in  self-defense,  the  defend- 
ant should  be  acquitted."  And  this  decision 
was  cited  with  approval,  and  followpd,  in 
Ragsdale  v.  State,  134  Ala.  24,  32  So.  674. 

In  Lewis  v.  State.  120  Ala.  339,  26  So. 
43,  it  was  held  that  a  charge  was  correct 
which  told  the  jury  that  the  burden  of  proof 
of  self-defense  was  upon  the  defendant,  and. 
to  entitle  him  to  a  discharge,  it  must  be 
proved  by  a  sufficient  amount  of  evidence 
to  raise  at  least  a  reasonable  doubt  of  his 
guilt. 

Where  the  defendant  was  under  no  obliga- 
tion to  retreat,  and  there  was  no  evidence 
that  he  was  at  fault  in  bringing  on  the 
quarrel,  it  was  held,  in  Harris  v.  State,  96 
Ala.  24,  11  So.  256,  that  the  trial  court 
should  have  charged  the  jury  to  the  effect 
that,  if  they  entertained  a  reasonable  doubt 
as  to  whether  the  defendant  acted  upon  a 
reasonable  belief  that  he  was  acting  under 
impending  necessity,  or  acted  before  such 
necessity  arose,  he  was  entitled  to  an  ac- 
quittal. 

In  many  decisions  it  is  held  that  the  bur- 
den is  upon  the  defendant  to  show  certain 
of  the  elements  of  self-defense,  while  the 
burden  of  showing  absence  of  freedom  from 
fault  is  upon  the  state ;  but  in  none  of  these 
does  the  court  state  the  extent  of  proof  re- 
quired. 

In  one  of  the  leading  cases  in  this  state, 
Cleveland  v.  State.  86  Ala.  1,  5  So.  426,  the 
court  laid  down  the  following  general  rules 
in  regard  to  the  burden  of  proof  of  .self- 
defense:  "The  manslayer  must  be  free  from 
fault  in  bringing  on  or  provoking  the  dif- 
ficulty. The  onus  of  disproving  this  free- 
dom from  fault  is  not  on  the  defendant.  He 
must  be  exposed  to  present,  impending  per- 
il,— that  is,  he  must  be  presently  exposed  to 
imminent  danger  of  losing  his  life,  or  of 
suffering  grievous  bodily  harm,  or  must  rea- 
sonably appear  to  be  so,  from  which  he  has 
no  other  reasonable  mode  of  escape,  without 
apparently  increasing  the  imminence  of  his 
peril.  The  burden  of  proving  this  is  on 
him."  And  the  doctrine  of  the  Cleveland 
Case  as  to  burden  of  showing  pressing  ne- 
cessity and  inability  to  retreat  was  followed 
in  the  following  cases:  Lewis  v.  State,  88 
Ala.  11,  6  So.  755;  Ci!  son  v.  State,  89  Ala. 
121.  18  Am.  St.  Rep.  90,  8  So.  98;  Stitt  v. 
State,  91  Ala.  10,  24  Am.  St.  Rep.  853.  8  So. 
669;  Springfield  v.  State,  96  Ala.  81,  38 
Am.  St.  Rop.  85,  11  So.  250;  Keith  v.  State, 
97  Ala.  32,  11  So.  914;  Webb  v.  State,  100 
Ala.  47,  14  So.  865;  Holmes  v.  State.  100 
Ala.  80,  14  So.  804;  Naugher  v.  State,  105 
Ala.  20,  17  So.  24;  McBryde  v.  State  (Ala.) 
47  So.  302. 

And  the  rule  of  the  Cleveland  Case  to  the 
effect  that  the  burden  of  disproving  freodom 
from  fault  is  not  upon  the  defendant  was 
followed  in  Keith  v.  Stato,  supra  ;  McDaniel 
v.  State,  70  Ala.  1;  Gibson  v.  State,  supra; 
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Dent  V.  State,  105  Ala.  14,  17  So.  94; 
Naugher  v.  State,  supra;  Howard  v.  State. 
110  Ala.  92.  20  So.  365;  Andrews  v.  State 
(Ala.)  48  So.  858. 

To  the  same  general  effect  was  the  deci- 
sion in  Wilkins  v.  State,  98  Ala.  1.  13  So. 
312,  where  the  court  said:  "When  the 
state  proved  the  intentional  killing  of  de- 
ceased by  defendant  with  a  deadly  weapon, 
the  burden  rested  on  the  defendant  to  show 
a  pressing,  imperious  necessity  to  take  life 
in  self-defense,  unless  the  fact  arose  out  of 
the  evidence  produced  against  him,  to  prove 
the  homicide.  If  this  were  shown,  the  bur- 
den was  then  on  the  state  to  show  that  de- 
fendant was  in  fault  in  provoking  the  dif- 
ficulty, which,  being  established,  was  a  full 
answer  to  the  plea  of  self -defense.  The  law 
does  not  presume  such  provocation,  bo  as  to 
impose  the  burden  of  its  disproof  on  de- 
fendant." 

So,  in  Linehan  v.  State,  113  Ala.  70,  21 
So.  497,  it  was  held  that  the  burden  was 
upon  the  defendant  to  show  the  various 
elements  of  self-defense,  unless  the  evidence 
which  proved  the  homicide  also  proved  its 
excuse  or  justification.  The  court  said: 
"The  burden  of  proof  that  defendant  was  not 
free  from  fault  in  bringing  on  the  difficulty 
is  never  on  the  state  until  the  ingredients 
of  self-defense  have  been  established  by  the 
defendant." 

And  in  Wright  v.  State,  148  Ala.  596.  42 
So.  745,  it  was  held  that  the  burden  was 
not  on  the  state  to  show  that  the  defendant 
was  not  free  from  fault  in  bringing  on  the 
difficulty  until  the  defendant  had  shown 
that  he  was  in  imminent  peril  of  life  and 
great  bodily  harm,  and  could  not  have  re- 
treated without  increasing  his  peril.  To 
the  same  general  effect  was  the  earlier  de- 
cision in  Pugh  y.  State,  132  Ala.  1,  31  So. 
727. 

The  rule  as  to  the  burden  of  proof  is  thus 
stated  in  Brown  v.  State,  83  Ala.  33,  3  Am. 
St.  Rep.  686,  3  So.  867:  "The  use  of  a 
deadly  weapon,  creating  the  pre.sumption  of 
malice,  shifts  on  the  defendant  the  burden  of 
repelling  such  presumption,  when  it  is  not 
rebutted  or  overcome  by  the  evidence  which 
proves  the  killing.  The  onus  to  prove  a 
present  pressing  necessity,  real  or  apparent, 
to  take  life,  is  on  the  defendant.  But,  when 
he  shows  this,  the  prosecution  may  avoid  its 
effect  by  proving  that  the  defendant  was  at 
fault  in  bringing  on  the  difliculty,  or  could 
have  reasonably  escaped.  The  state  holds 
the  affirmative  of  these  negative  propo*":- 
tions  of  the  plea  of  self-defense."  This  de- 
cision is  criticized  in  Gibson  v.  State,  su- 
pra, upon  the  ground  that  the  burden  was 
upon  the  defendant  to  show  that  he  could 
not  reasonably  retreat;  but  the  Gibson  Case 
reasserted  the  doctrine  that  the  burden  was 
upon  the  state  to  show  that  the  defendant 
was  at  fault  in  bringing  on  the  difliculty, 
and  not  on  the  defendant  to  prove  that  he 
did  not  provoke  it. 

So,  there  are  numerous  other  Alabama 
cases  which  hold  generally  that  the  burden 
of  proof  as  to  self-defense  is  upon  the  de- 
fendant:    Smith  V.  State,  86  Ala.  28,  6  So. 
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478;  Garrett  ▼.  SUte,  97  Ala.  18,  14  So. 
327;  Roden  r.  State,  97  Ala.  54,  12  So.  419; 
Miller  v.  State,  107  Ala.  40,  19  So.  37; 
Howard  v.  State,  supra;  Ck>inpton  v.  State, 
110  Ala.  24,  20  So.  119;  Hendricks  ▼.  SUte, 
122  Ala.  42,  26  So.  242;  Kilgore  v.  SUte, 
124  Ala.  24.  27  So.  4;  Stewart  v^tate,  133 
Ala.  105,  31  So.  944;  Mann  v.  SUte,  134 
Ala.  1,  32  So.  704;  Allen  y.  State,  146  AU. 
61,  41  So.  624,  second  trial  148  Ala.  588, 
42  So.  1006;  Kennedy  v.  State,  147  Ala. 
687,  40  So.  658;  Robinson  y.  SUte  (Ala.) 
45  So.  916. 

In  De  Annan  ▼.  SUte,  71  Ala.  351,  it  was 
held  that  the  burden  of  proving  that  a  homi- 
cide was  committed  in  self-defense  rests  on 
the  defendant,  unless  it  can  be  deduced  from 
the  facU  and  circumstances  which  prove  the 
killing.  And  to  the  same  effect  was  the 
decision  in  Hadley  v.  State,  55  Ala.  31. 

So,  in  Bluett  v.  SUte,  151  Ala.  41,  44  So. 
84,  it  was  held  that  the  burden  was  upon 
the  defendant,  unless  the  evidence  which 
proved  the  homicide  proved  also  the  self- 
defense.  And  to  the  same  effect  was  the 
decision  in  McCurley  v.  State  (Ala.)  3Q  So. 
1022. 

Self-defense  when  shown  by  evidence  of  pros- 
ecution. 

In  many  of  the  cases  it  is  sUted  or  sug- 
g(^ted  that  self-defense  may  be  shown  by 
the  evidence  either  of  the  prosecution  or  de- 
fendant. In  no  case  is  it  held  that  the  de- 
fendant must  introduce  the  evidence  which 
supporU  his  case,  and  in  numerous  cases  it 
has  been  held  that  instructions  to  that  ef- 
fect are  erroneous. 

Thus,  in  Crawford  v.  SUte,  12  Ga.  149, 
it  was  held  to  be  faUl  error  to  charge  that 
the  prisoner  is  required  to  produce  evidence 
of  justification  on  his  part,  as  the  mitiga- 
tion or  justification  may  as  well  be  shown 
by  the  evidence  on  the  part  of  the  sUte  as 
by  proof  introduced  by  the  prisoner.  The 
court  said  that,  if  the  defense  was  made 
out  by  the  witnesses  on  the  part  of  the 
prosecution,  then  the  defendant  need  not 
call  any;  but,  if  not,  then  the  defendant 
must  call  witnesses  and  make  out  his  defense 
by  proof. 

And  in  People  ▼.  Lemperle,  94  Cal.  45,  29 
Pac.  709,  it  was  held  that  the  jury  may  look 
to  testimony  introduced  by  the  prosecution 
as  well  as  that  introduced  by  the  defendant 
for  evidence  of  mitigating  circumsUnces,  or 
to  justify  or  excuse  the  act. 

And  in  Alexander  v.  People,  96  III.  96, 
it  was  held  that  any  charge  which  put  upon 
the  defendant  the  burden  of  intrbducing  evi- 
dence to  prove  justification  was  erroneous; 
if  the  evidence  of  the  prosecution  raises  a 
reasonable  doubt  of  the  defendant's  guilt,  it 
is  sufficient.  And  to  the  same  effect  was 
the  decision  in  Kipley  v.  People,  215  111. 
358,  74  N.  E.  379. 

So,  in  SUte  v.  Castle,  133  N.  C.  769,  46 
S.  E.  1,  it  was  held  that  the  trial  judge 
should  have  told  the  jury  that  the  defendant 
could  rely  upon  the  state's  evidence  for  ac- 
.quitUl  upon  the  ground  of  justification,  and 
19L.R.A.(N.S.) 


that  it  was  not  essential  that  he  himself 
should  introduce  the  evidence  showing  jus- 
tification. 

And  in  State  v.  Moss,  77  S.  C.  391,  57  S. 
£.  1098,  it  was  held  that,  if  the  accused 
conceived  that  the  sUte  had  made  proof  of 
self-defense  for  him,  he  might  adopt  and 
rely  on  that  proof  as  a  discharge  of  his 
burden  to  make  the  proof;  but  the  burden 
did  not  on  that  account  shift  from  the  de- 
fendant to  the  sUte. 

So,  in  Richardson  v.  SUte,  9  Tex.  App. 
612,  it  was  held  error  to  charge  that  ^'it 
devolves  upon  the  accused  to  esUblish  the 
facte  or  circumsUnces  on  which  he  relies  to 
excuse  or  justify  the  act,"  as  the  proof,  in 
order  no  convict,  is  to  be  found  in  the  evi- 
dence adduced  on  the  trial,  from  whatsoever 
source  it  may  come. 

And  in  McDaniel  v.  SUte,  8  Smedes  &  M. 
401,  47  Am.  Dec.  93,  it  was  held  that  a 
charge  in  these  words,  "every  homicide  is 
presumed  to  be  committed  with  malice  afore- 
thought,- and  it  devolves  upon  the  prisoner 
to  prove  the  circumsUnces  which  excuse 
the  act,"  was  too  broad  and  unrestricted, 
and  implied  that  the  defendant  must  him- 
self furnish  the  evidence.  It  should  also 
have  conUined  the  imporUnt  addition,  "un- 
less they  arise  out  of  the  evidence  produced 
against  him."  And  to  the  same  general 
effect  was  the  decision  in  Head  ▼.  SUte,  44 
Miss.  731. 

Duty  of  sUte  affirmatively  to  prove  that 
killing  was  not  in  self-defense. 

In  some  decisions  it  has  been  expressly 
held  that  the  state  need  not,  by  affirmative 
evidence,  prove  the  negative  proposition  that 
the  killing  was  not  in  self-defense,  to  es- 
Ublish its  case. 

Thus,  in  Blanton  v.  State,  52  Fla.  12,  41 
So.  789,  it  was  held  that  a  charge  was  er- 
roneous which  required  the  state  to  prove 
expressly,  by  affirmative  evidence,  that  the 
homicide  was  without  justification.  The 
court  said:  "The  burden  is  upon  the  sUte 
in  every  prosecution  for  crime  to  establish 
by  proof,  beyond  a  reasonable  doubt,  every 
material  element  of  the  crime  charged;  and 
in  a  prosecution  for  murder  in  the  first 
degree  it  must  prove,  beyond  a  reasonable 
doubt,  that  the  defendant  slew  the  deceased 
unlawfully  and  from  a  premediUted  design 
to  effect  his  death,  and,  if  these  material 
facts  are  established  by  the  proof,  of  neces- 
sity it  will  have  been  proved  that  such  kill- 
ing was  not  justifiable.  The  burden  upon 
the  state  is  to  prove  the  affirmative  propo- 
sition; the  negative  proposition,  flowing  out 
of  it  as  a  necessary  corollary,  it  does  not 
have  to  prove  by  express  or  affirmative 
proof,  as  the  charge  in  question  erroneously 
requires  it  to  do."  Ana  this  case  was  fol- 
lowed by  Maloy  v.  SUte,  52  Fla.  101,  41  So. 
791. 

So,  also,  in  SUte  v.  Cross,  68  Iowa,  180, 
26  N.  W.  62,  it  was  held  that,  where  no 
evidence  introduced  by  the  sUte  tended  to 
show  that  the  homicide  was  justifiable,  it 
would  have  been  error  to  instruct  that  the 
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burden  was  upon  the  state  to  prove  the 
negative  proposition. 

And  in  People  v.  Shanley,  40  App.  Div. 
56,  63  N.  Y.  Supp.  449,  it  was  held  that  the 
people,  having  established  the  commission  of 
a  crime,  might  rest  upon  the  presumption 
that  the  accused  person  is  sane ;  and,  in  the 
absence  of  proof  upon  the  subject,  such 
presumption  will  stand  as  a  fact  estab- 
lished; and  the  same  rule  must  be  applied 
to  any  criminal  case  where  the  evidence 
tends  to  exonerate  the  defendant  from  the 
consequences  of  a  given  act. 

The  refusal  to  give  an  instruction  which 
put  upon  the  state  the  burden  of  negativing 
beyond  a  reasonable  doubt  defensive  matter 
like  self-defense,  the  burden  of  affirmatively 
showing  which  is  upon  the  defendant,  was 
held  proper  in  Padgett  v.  State,  40  Fla.  461, 
24  So.  146,  and  in  Alvarez  ▼.  State,  41  Fla. 
632,  27  So.  40. 

And  in  Kent  v.  People,  8  Colo.  663,  9 
Pac.  862,  the  court  said:  'The  public  pros- 
ecutor cannot  be  compelled  to  search  for 
and  put  in  evidence  all  the  facts  connected 
with  the  transaction,  or  exculpatory  facts 
in  the  prisoner's  favor.  The  policy  of  the 
law,  as  evinced  by  the  presumption  of  inno- 
cence and  the  doctrine  of  reasonable  doubt, 
would  require  the  public  prosecutor  to  in- 
troduce such  proof  as  will  eive  a  fair  ac- 
count of  the  transaction.  This  being  done, 
it  devolves  upon  the  defendant  to  produce 
in  evidence  such  matters  of  mitigation,  justi- 
fication, or  excuse,  if  any  such  exist,  as  may 
tend  to  explain  his  action  and  show  the  ne- 
cessity therefor;  otherwise  a  verdict  of 
guilty  must  necessarily  be  returned  against 
him." 

In  State  v.  Patterson,  46  Vt.  308,  12  Am. 
Rep.  200,  it  was  held  error  to  charge  that, 
when  the  fact  of  the  killing  was  estab- 
lished, it  devolved  upon  the  defendant  to 
excuse  the  killing,  as  the  true  rule  was  that 
the  jury  must  find*  the  defendant  guilty  as 
charged,  beyond  a  reasonable  doubt,  upon 
all  of  the  evidence  of  the  case. 

But  to  the  contrary  are  the  Iowa  cases 
cited  and  sufficiently  set  out  above. 


SOUTH  CAROLINA  SUPIUBBIB 
COURT. 

GEORGE  CONTOS  et  al.,  Appts., 

V. 

THOMAS  F.  JAMISON  et  al.,  RespU. 

(81  S.  C.  488,  62  S.  E.  867.) 

Tenant  —  injury  to  property  —  imputed 
negligence  off  landlord. 

Tenants  are  not  precluded  from  holding 
one  who  causes  the  fall  of  a  wall  of  the 
building  occupied  by  them  through  negli- 
gent excavation  of  the  adjoining  lot  liable 
for  the  injury  thereby  caused  to  their  goods, 
by  the  fact  that  one  of  the  proximate  and 
19LJl.A.(N.S.) 


efficient  causes  of  the  falling  of  the  wall 
was  negligence  of  their  landlord. 

(November  16,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment  ol 
the  Common  Pleas  Circuit  Court  for 
Greenville  County  in  defendants'  favor  in  as 
action  brought  to  recover  damages  for  in- 
juries to  plaintiffs'  goods,  through  alleged 
negligent  excavation  on  an  adjoining  lot. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  SIrrine  &  Charles,  for  appel- 
lants: 

Persons  who  stand  in  the  relation  of  joint 
tort  feasors  may  be  sued  separately  by  the 
injured  party. 

6  Thomp.  Neg.  §  7435;  Pom.  Code  Reme- 
dies, 4th  ed.  §  208;  Larson  v.  Metropolitan 
Street  R.  Co.  110  Mo.  234,  16  LJLA.  331, 
33  Am.  St.  Rep.  439,  19  S.  W.  416;  GiMer- 
sleeve  v.  Hammond,  109  Mich.  431,  33 
LJLA.  50,  67  N.  W.  519;  Bonaparte  v.  Wise- 
man, 89  Md.  12,  44  L.R.A.  484,  42  Atl.  918; 
Davis  V.  Summerfield,  131  N.  Q,  352,  92  Am. 
St.  Rep.  781,  42  S.  E.  818.  - 

Messrs.  B.  A.  Morgan  and  Cothran, 
Dean,  &  Cothran,  for  respondents: 

The  landlord  owes  no  obligation  to  the 
tenants  to  protect  the  premises  from  inju- 
ries to  which  they  are  liable  by  reason  of 


Case  Note,  —  Is  the  landlerd^s  negli- 
gence in  relation  to  the  premises  iwi- 
ptUable  to  the  tenant,  or  vice  versa, 
so  as  to  prevent  a  recovery  from  a 
negligent  third  person? 

An  extensive  search  fails  to  disclose  any 
other  cases  where,  as  in  Contos  v.  Jamison, 
it  was  sought  to  impute  the  negligence  of  the 
landlord  in  relation  to  the  premises  to  the 
tenants,  so  as  to  prevent  the  latter  from 
recovering  against  a  third  person  who  was 
also  negligent;  and  only  one  case  has  been 
found  which  deals  with  the  other  side  of  the 
question, — that  is,  whether  the  negligence 
of  the  tenant  may  be  imputed  to  the  land- 
lord, BO  as  to  prevent  his  recovery.  This 
case  is  Boehm  v.  Bethlehem,  4  Pa.  Super.  Ct. 
386,  where  an  action  was  brought  by  the 
owner  of  a  building  against  a  borough  for 
damages  resulting  from  an  overflow  caused 
by  a  negligent  obstruction  of  a  sewer,  and 
it  was  held,  obiter,  that,  even  if  the  plain- 
tiff's tenants  had  contributed  to  the  obstruc- 
tion by  throwing  refuse  in  the  sewer,  it 
would  not  relieve  the  defendants  from  lia- 
bility, or  prevent  the  owner  of  the  building 
from  sustaining  his  action. 

For  cases  dealing  with  the  question  wheth- 
er the  negligence  of  a  bailee  may  be  imputed 
to  the  Iwilor,  in  an  action  by  the  latter 
against  a  third  person  for  destruction  of 
property,  see  case  note  to  Sea  Ins.  Co.  v. 
Vicksburg,  S.  &  P.  R.  Co.  17  L.R.A.(N.S.) 
925. 
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excavations  upon  an  adjoining  lot  by  a  third 
person. 

18  Am.  &,  Eng.  £nc.  Law,  p.  217;  Brew- 
ster V.  DeFremery,  33  Cal.  341;  Sherwood 
V.  Seaman,  2  Bosw.  127;  Ward  ▼.  Fagin, 
101  Mo.  669,  10  L.R.A.  147,  20  Am.  St.  Rep. 
650,  14  S.  W.  738;  1  Thomp.  Neg.  §  1135; 
21  Am.  &  Eng.  Enc.  Law,  pp.  485,  497; 
Marble  ▼.  Worcester,  4  Gray,  395;  Bailey 
V.  Gray,  53  S.  C.  503,  31  S.  E.  354;  Kansas 
City  Northwestern  R.  Co.  v.*  Schwake,  70 
Kan.  141,  68  L.R.A.  683,  78  Pac.  431,  3  A. 
&  £.  Ann.  Cas.  118;  Gildersleeve  v.  Ham- 
mond, 109  Mich.  431,  33  L.R.A.  50,  67  N.  W. 
519. 

Jones,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  occupied  a  storeroom  known 
as  210  North  Main  street,  Greenville,  South 
Carolina,  as  lessees  of  W.  0.  Gibson,  owner. 
Defendant  Carrie  V.  Oauble,  as  guardian 
and  agent,  owned  the  lot  adjacent  to  the 
south  side  and  employed  the  defendants 
Jamison  &,  Morris  as  contractors  to  ereet 
certain  buildings  thereon.  On  August  8, 
1908,  while  said  contractors  were  excavating 
close  to  the  side  wall  of  the  store  occupied 
by  plaintiffs,  the  wall  coUapsed  and  fell,  de- 
stroying the  goods  and  property  of  plain- 
tiffs in  their  storeroom.  This  action  was 
brought  to  recover  damages,  actual  and 
punitive,  for  the  destruction  of  their  proper- 
ty, alleged  to  have  resulted  from  the  gross- 
ly negligent  and  reckless  manner  in  which 
the  work  of  excavating  was  done.  A  nonsuit 
was  granted  as  to  the  Cauble  defendants, 
and  they  are  now  eliminated  from  the  case. 
The  defendants  Jamison  &  Morris  answered, 
setting  up,  besides  a  general  denial,  that 
plaintiffs  and  W.  C.  Gibson,  the  owner,  had 
notice  of  the  progress  of  the  excavation  and. 
of  the  manner  in  which  it  was  done  and  of 
the  character  of  the  soil,  and  made  no  ob- 
jection to  the  progress  and  manner  of  the 
work,  and  did  nothing  to  protect  said  wall, 
which  negligence  on  their  part  contributed 
as  a  proximate  cause  to  the  injury.  The 
suit  resulted  in  a  verdict  and  judgment  for 
defendants. 

The  exceptions  of  plaintiffs-appellants  to 
the  admission  of  certain  testimony  do  not 
require  any  extended  notice  and  cannot  be 
sustained.  The  testimony  referred  to  had 
been  previously  admitted  without  objection, 
and  had  some  relevancy  to  the  question 
whether  defendants  were  wantonly  negli- 
gent. 

The  vital  question  raised  by  the  appeal 
relates  to  the  instruction  given  to  the  jury. 
The  court,  in  giving  certain  instructions  re- 
quested by  defendants,  and  in  declining  to 
give  certain  instructions  requested  by  plain- 
tiffs, in  the  general  charge  and  in  the  special 
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charge  when  the  jury  returned  to  the  court- 
room for  further  instructions  on  that  point, 
impressed  upon  the  jury  that,  if  the  neg- 
ligence of  the  owner,  Gibson,  was  one  of  the 
proximate  and  efficient  causes  of  the  falling 
of  the  wall  under  the  circumstances,  the 
plaintiffs  could  not  recover.  This  we  think 
was  erroneous  and  prejudicial.  The  general 
law  is  well  settled  that  a  proprietor  exca- 
vating on  his  own  premises  is  liable  for 
damages  done  to  the  adjacent  owner's  soil  if 
in  its  natural  condition,  whether  damage 
results  from  negligence  or  not;  but,  when 
buildings  or  other  improvements  are  erect- 
ed upon  the  soil,  and  its  natural  condition 
is  thus  altered,  no  action  lies  against  such 
excavator,  except  upon  allegation  and  proof 
of  negligence.  Bailey  v.  Gray,  53  S.  C.  518, 
31  S.  E.  354.  There  was  such  allegation  in 
this  case,  and  testimony  tending  to  establish 
negligence  proximately  causing  injury  to 
plaintiffs'  property;  but  imder  the  charge 
plaintiffs,  as  lessees,  were  denied  right  of  re- 
covery if  the  landlord  Gibson's  negligence 
proximately  contributed  to  the  injury,  thus 
imputing  to  the  lessees  the  negligence  of  the 
lessor.  No  authority  has  been  cited  for 
such  a  view,  and  we  have  found  none.  The 
supreme  court  of  Indiana,  in  Knightstown 
V.  Musgrove,  116  Ind.  121,  9  Am.  St.  Rep. 
827,  18  N.  E.  452,  approved  An  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Creek,  130  Ind.  143,  14 
LJR.A.  736,  29  N.  E.  482,  declares:  "Before 
the  concurrent  negligence  of  a  third  person 
can  be  interposed  to  shield  another  whose 
neglect  of  duty  has  occasioned  an  injury  to 
one  who  was  without  personal  fault,  it  must 
appear  that  the  person  injured  and  the  one 
whose  negligence  contributed  to  the  injury 
sustained  such  a  relation  to  each  other  in 
respect  to  the  matter  then  in  progress  as 
that,  in  contemplation  of  law,  the  negligent 
act  of  the  third  person  was,  upon  the  prin- 
ciples of  agency  or  co-operation  in  a  com- 
mon or  joint  enterprise,  the  act  of  the  per- 
son injured."  In  Koplitz  v.  St.  Paul,  86 
Minn.  373,  58  L.R.A.  75,  90  N.  W.  794,  the 
supreme  court  of  Minnesota  declared  that 
"negligence  in  the  conduct  of  another  will 
not  be  imputed  to  a  party  if  he  neither  au- 
thorized such  conduct,  nor  participated 
therein,  nor  had  the  right  or  power  to  con- 
trol it."  These  quotations  are  made  the 
basis  of  the  text  in  29  Cyc.  Law  &  Proc.  p. 
642.  In  Watson  v.  Southern  R.  Co.  66  S. 
C.  50,  44  S.  E.  375,  this  court  refused  to  im- 
pute to  a  child  non  sui  juris  the  contribu- 
tory negligence  of  the  child's  parent  or 
guardian.  There  is  nothing  in  the  mere  re- 
lation of  lessor  and  lessee  which  should  af- 
fect a  lessee  without  fault  himself  with  the 
negligence  of  the  lessor.  There  is  no  agency 
nor  co-operation  in  a  common  enterprise, 
nor  power  of  lessee  to  control,  applicable 
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here,  which  should  excuse  the  negligence  of 
others.  There  is  a  privity  between  the 
lessee  and  the  lessor  in  the  lessee's  right  of 
possession,  but  such  privity  cannot  excuse 
the  negligence  of  another,  whether  combined 
with  that  of  the  lessor  or  not.  The  lessor, 
Gibson,  is  not  a  party  in  this  case,  and  it 
was  improper  to  confuse  the  case  with  the 
question  of  his  contributory  negligence. 
The  question  was:  Did  the  negligence  of  the 
defendants  Jamison  &  Morris  injure  plain- 
tiffs as  alleged,  and,  if  so,  were  the  plain- 
tiffs themselves  guilty  of  contributory  neg- 
ligence, excusing  the  defendants  from  liabil- 
ity? 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


TEXAS   SUPREME  COURT. 

GULF,  COLORADO,  &  SANTA  Ft  RAIL- 
WAY COMPANY,  Plff.  in  Err., 

V. 

MRS.  ELLIS  OVERTON. 

(—  Tex.  — ,  110  S.  W.  736.) 

Damages  —  mental   suffering  —   Injury 
to  relative. 

1.  One  accompanying  her  invalid  sister 
on  a  railroad  journey,  who  does  not  make 
the  contract  for  the  transportation,  cannot 
recover  damages  for  mental  suffering  due 
to  the  physical  suffering  of  the  invalid  be- 
cause of  the  wrongful  acts  of  the  carrier  in 
its  manner  of  placing  her  on  the  train  and 
neglecting  to  assist  her  off. 

Carrier  ^  Incivility  to  passenger  —  li- 
ability. 

2.  A  passenger  on  a  railroad  train  may 
recover  damages  for  inconvenience  and  in- 
jury suffered  by  failure  of  the  carrier  to 
exercise  toward  her  that  degree  of  care 
which  is  due  to  a  passenger. 

(May  20,  1908.) 


ERROR  to  the  Court  of  Civil  Appeals  for 
the  Third  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Johnson  County  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  breach  of  defendant's 
duty  as  a  passenger  carrier.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Terry,  Cavin,  A  Mills,  Brown 
A  Ix>maz,  and  Charles  K.  Ijee,  for  plain- 
tiff in  error: 

Plaintiff  could  not  recover  damages  for 
mental  suffering  because  she  witnessed  mis- 
treatment of  and  the  consequent  suffering  of 
her  sister. 

Watson,  Damages  for  Personal  Injuries, 
§  406;  8  Am.  &  Eng.  Enc.  Law,  pp.  664,  665; 
Missouri  P.  R.  Co.  v.  Martino,  2  Tex.  Civ. 
App.  636,  18  8.  W.  1066,  21  S.  W.  781; 
Pacific  Exp.  Co.  ▼.  Black,  8  Tex.  Civ.  App. 
363,  27  S.  W.  830;  Pullman  Palace  Car  Co. 
V.  Trimble,  8  Tex.  Civ.  App.  335,  28  S.  W. 
96;  St.  Louis  Southwestern  R.  Co.  ▼.  Greg- 
ory (Tex.  Civ.  App.)  73  S.  W.  28;  Gulf.  C. 
&  S.  F.  R.  Co.  V.  Reed  (Tex.  Civ.  App.)  22 
S.  W.  283;  Sperier  ▼.  Ott,  116  La.  1087.  7 
L.R.A.(N.S.)  618,  114  Am.  St.  Rep.  687, 
41  So.  323;  Covington  Street  R.  Co.  v. 
Packer,  9  Bush,  466,  15  Am.  Rep.  725; 
Hutchinson  v.  Stem,  116  App.  Div.  791, 
101  N.  Y.  Supp.  146;  Keyes  v.  Minneapolis 
&  St.  L.  R.  Co.  36  Minn.  290,  30  N.  W. 
889. 

Messrs.  S.  O.  Padelford  and  D.  W. 
Odell  for  defendant  in  error. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  honorable  court  of  civil  appeals  re- 
fers for  a  statement  of  the  facts  in  this 
case  to  Gulf,  C.  &  S.  F.  R.  (>).  v.  Coopwood 
(Tex.  Civ.  App.)  96  S.  W.  102,  and  from 
the  facts  stated  in  that  case  we  make  the 
following  condensed  statement:  Mrs.  M.  J. 
Coopwood  was  a  widow  whose  family  con- 


Case  Note.  —  Right  to  recover  for  men' 
tal  suffering  on  account  of  another's 
mental  or  physical  suffering. 

This  note,  as  suggested  by  the  title,  is 
confined  to  those  cases  which  involve  the 
right  of  the  plaintiff  to  recover  for  mental 
anguish  because  of  the  suffering,  mental  or 
physical,  of  another, — ^that  is,  because  of 
sympathy  with  the  suffering  of  another; 
and  it  does  not  include  cases  which  involve 
the  right  to  recover  for  mental  anguish  for 
the  death  of  another  under  statutes  giving 
a  right  of  action  for  wrongful  death.  Cases 
involving  the  right  to  recover  for  mental 
anguish  for  wrongs  to  another  which  tend 
to  attach  disgrace  or  publicity  to  the  plain- 
tiff or  his  family,  such  as  seduction,  as- 
sault, libel,  etc.,  have  also  been  excluded. 

In  Gulf,  C.  &  S.  F.  R.  Co.  V.  Ovebton  it 
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was  sought  to  make  the  mental  anguish 
suffered  because  of  another's  suffering  an 
element  of  damages  in  an  action  which  al- 
so embraced  direct  personal  injury.  A  dis- 
tinction might  be  drawn  between  the  ques- 
tion thus  raised  and  the  question,  Can 
mental  anguish  be  the  basis  of  the  action? 
As  a  practical  matter,  however,  this  dis- 
tinction does  not  appear  to  have  been  made. 

The  weight  of  authority  is  to  the  effect 
that  one  cannot  recover  for  mental  suffer- 
ing caused  by  sympathy  with  the  suffering 
of  another. 

Thus,  in  Western  U.  Teleg.  Co.  v.  Cooper 
71  Tex.  507,  1  L.R.A.  728,  10  Am.  St.  Rep 
722,  9  S.  W.  598,  in  an  action  by  a  husband 
for  the  failure  of  a  telegraph  company  to 
deliver  a  message  summoning  a  physician 
to  attend  his  wife,  the  court  said:  "It  is 
impossible  to  see  upon  what  principle  the 
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•isted  of  an  unmarried  daughter,  Mias 
Minnie,  a  granddaughter,  and  the  appellee, 
who  was  a  widow  and  resided  with  her 
mother.  Mrs.  Coopwood,  with  the  members 
of  her  family,  were  on  their  way  to  San 
Angelo  with  Miss  Minnie,  who  was  quite 
sick,  and  when  they  arrived  at  the  depot  of 
the  plaintiff  in  error  in  Brownwood  Miss 
Minnie  was  placed  in  a  chair,  she  being  un- 
able to  walk.  Mrs.  Coopwood  purchased 
tickets  for  all  of  the  party  from  Brown- 
wood  to  San  Angelo,  and  paid  the  regular 
fare  therefor.  When  the  train  arrived  at 
Brownwood  the  porter  and  brakeman  came 
into  the  depot,  and  Mrs.  Coopwood  explained 
to  them  that  her  daughter  was  unable  to 
walk,  and  requested  them  to  carry  her  into 
the  car,  which  they  agreed  to  do.     About 


this  time  Mrs.  Overton  stated  in  the  pres- 
ence of  the  conductor  and  the  porter  that 
she  would  go  onto  the  train  and  secure  a 
seat  for  her  sister.  "The  porter  and  brake- 
man  picked  up  the  chair  Miss  Minnie  Coop- 
wood was  on  and  carried  her  out  towards 
the  engine  and  baggage  car,  with  the  in- 
tention of  putting  her  in  the  baggage  car. 
Miss  Minnie  Coopwood  asked  them  not  to 
put  her  in  the  baggage  car,  and  cried  out  to 
her  mother  to  stop  the  porter  and  brake- 
man  and  not  let  them  put  her  in  the  bag- 
gage car.  Mrs.  Coopwood  called  to  them 
and  asked  them  not  to  put  her  daughter  in 
the  baggage  car,  but  they  proceeded  towards 
the  baggage  car,  and  said  that  was  the  place 
for  her  if  she  was  sick.  Miss  Minnie  Coop- 
wood b^ged  not  to  be  put  on  the  baggage 


husband  can  claim  damages  for  injury  to 
his  feelings.  His  suffering  could  only  be 
from  alarm  and  sympathy  for  his  wife's 
suffering.  His  distress  is  merely  a  re- 
flection from  her  distress,  and  that  might 
be  very  considerable;  but  it  is  too  remote 
and  conseouential.  She  is  allowed  to  re- 
cover in  this  suit,  or  rather  he  is,  under 
the  forms  of  law,  on  account  of  her  in- 
juries of  body  and  mind.  To  allow  him 
damages  for  the  same  injuries  would  be  to 
allow  two  recoveries  upon  the  same  cause 
of  action.  We  know  of  no  authority  that 
would  justify  such  a  conclusion.  The  per- 
son who  suffers  the  injuries  proximately 
resulting  from  the  wrong  done,  and  sucn 
person  alone,  is  entitled  to  compensation, 
except  in  cases  where  death  results,  and 
the  cause  of  action  is  made  to  survive  to 
the  relatives  by  virtue  of  a  statute.  The 
husband  can  sue  for  such  injuries  to  his 
wife,  but  he  cannot  recover  on  his  own  ac- 
count for  his  anxiety  and  sympathy." 

And  in  Woodstock  Iron  Works  v.  Stock- 
dale,  143  Ala.  550,  39  So.  335,  5  A.  &  £. 
Ann.  Cas.  578,  the  court  said:  "Under  no 
theory  could  the  plaintiff  recover  for  the 
mental  suffering  of  himself  caused  by  the 
sickness  and  suffering  of  his  wife,  as  the 
right  to  recover  for  mental  suffering  result- 
ing from  bodily  injuries  is  restricted  to  the 
person  who  has  received  the  bodily  hurt. 
Mental  distress  caused  by  sympathy  for  an- 
other's suffering  is  not  a  recoverable  ele- 
ment of  damage." 

So,  in  Bube  v.  Birmingham  R.  Light  & 
P.  Co.  140  Ala.  276,  10  Am.  St.  Rep.  33,  37 
So.  285,  in  an  action  to  recover  damages  for 
personal  injuries  inflicted  on  the  son  of 
the  plaintiff,  it  was  held  that  the  father 
could  not  recover  damages  for  mental  suf- 
fering on  account  of  the  injuries  received 
by  his  son.  And  this  decision  was  cited 
with  approval,  and  followed,  in  Reaves  v. 
Anniston  Knitting  Mills  (Ala.)  45  So.  702. 

And  in  Western  U.  Teleg.  Co.  v.  Strate- 
meier,  6  Ind.  App.  125,  32  N.  £.  871,  it  was 
held  that  it  is  not  proper  to  consider  as  a 
substantive  element  of  damages  any  mental 
distress  arising  out  of  sympathy  with  the 
sorrow  of  others. 
19LJEl.A.(N.S.) 


So,  in  Pullman  Palace  Car  Co.  v.  Trim- 
ble, 8  Tex.  Civ.  App.  335,  28  S.  W.  96,  the 
court  said:  "We  think  the  complaining 
party  must  be  restricted  to  the  mental  an- 
guish which  emanates  from  the  wrong  done 
himself,  and  not  extended  to  that  which  he 
ma^  experience  in  contemplating  the  suf- 
ferings of  others  who  may  be  injured  at  the 
same  time,  however  near  to  him  they  may 
be.  Were  the  rule  otherwise,  each  passen- 
ger in  a  railroad  wreck  might  claim  the 
right  to  recover,  not  only  for  the  distress 
of  mind  which  arose  from  his  own  injuries, 
but  also  for  that  which  he  sustained  from 
contemplating  the  mangled  condition  of  his 
fellow  passengers.  And  even  one  who  sus- 
tained no  physical  injury  himself  might  be 
allowed  to  recover  a  large  verdict  for  the 
anguish  he  endured  while  witnessing  the 
bleeding  forms  of  his  companions  and  rela- 
tives, and  listening  to  their  heartrending 
cries." 

And  in  Gilligan  v.  New  York  ft  H.  R.  Co. 
1  E.  D.  Smith,  453,  it  was  held  that,  in  an 
action  for  alleged  loss  of  services  of  the 
plaintiff^s  son,  who  was  injured  by  being 
run  over  by  a  railroad  car,  the  pain  and 
mental  anguish  of  the  parent  was  to  be 
wholly  excluded  in  estimating  the  damages. 

So,  a  recovery  was  denied  the  plaintiff 
in  the  following  cases,  for  mental  anguish 
because  of  the  physical  or  mental  suffer- 
ings' of  another  under  the  circumstances 
noted,  upon  the  ground  that  such  mental 
anguish  was  not  a  proper  element  of  dam- 
ages: Pullman  Palace  Car  Co.  v.  Trim- 
ble, supra  (fright  and  distress  of  six-year- 
old  nephew  negligently  carried  with  plain- 
tiff beyond  the  proper  station) ;  Paciflc 
Exp.  Co.  V.  Black,  8  Tex.  Civ.  App.  363,  27 
S.  W.  830  (physical  suffering  of  sick  wife 
because  of  negligent  delay  in  forwarding 
medicine);  Hyatt  v.  Adams,  16  Mich.  180, 
and  Stone  v.  Evans,  32  Minn.  243,  20  N.  W. 
149  (physical  suffering  of  wife  through 
malpractice  of  the  defendant  physician); 
Missouri  P.  R.  Co.  v.  Martino,  2  Tex.  Civ. 
App.  634,  18  S.  W.  1066,  21  S.  W.  781, 
(physical  and  mental  suffering  of  wife  in- 
jured by  negligence  of  defendant) ;  Coving- 
ton Street  R.  Co.  v.  Packer,  9  Bush,  455, 
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car,  and  about  thi«  time  some  man,  a 
stranger,  walked  up  and  told  the  porter  and 
brakeman  to  stop  and  not  put  her  in  the 
baggage  car,  to  which  one  of  them  replied, 
'Boss,  there  ain't  enough  room  in  the  other 
car  for  her,'  and  the  stranger  remarked, 
*Make  the  passengers  make  room  for  her.' 
Miss  Minnie  was  then  put  into  a  day  coach, 
where  she  remained  in  the  care  of  her 
mother  until  San  Angelo  was  reached. 
Shortly  before  the  train  got  to  San  Angelo 
Mrs.  Coopwood  told  the  conductor  that  she 
wanted  him  to  help  them  off  just  aa  soon  as 
the  depot  was  reached,  and  the  conductor 
said  he  would  when  he  got  through  helping 
the  other  passengers  off  the  train.  As  the 
train  was  running  into  San  Angelo  Miss 
Coopwood  said  to  the  conductor:  'Please 
help  me  off  now.  I  am  very  sick  and  suf- 
fering/ And  Mrs.  Coopwood  also  called  to 
him  before  he  got  to  the  car  door  and  asked 
him  to  help  them  off.  To  which  the  con- 
ductor made  no  reply,  or,  if  so,  it  was  not 
heard  by  Mrs.  Coopwood.  When  the  train 
stopped  at  San  Angelo,  and  while  the  con- 
ductor was  assisting  other  passengers  off, 
Mrs.  Coopwood  asked  him  to  help  her 
daughter  off  the  train,  that  she  was  suf- 
fering excruciating  pain  in  her  lungs,  and 
that  she  wanted  to  get  her  to  a  house  where 
she  could  have  her  taken  care  of  and  give 


her  medical  aid.  The  conductor  said  that 
when  he  got  through  helping  the  passengers 
off  he  would  help  her  off;  but,  aocording  to 
Mrs.  Coopwood's  statement,  she  did  oot  see 
him  any  more,  and  after  all  the  paaacagers 
were  off  the  train  except  herself  and  daugh- 
ters the  brakeman  came  in  the  coach,  and 
said  the  conductor  had  gone  home  mad  the 
train  would  have  to  be  switched  down  into 
the  yards.  After  this  a  n^ro  porter  came 
in  the  car,  and  she  asked  him  to  tell  the  con- 
ductor to  help  them  off  the  train,  and  he 
made  no  reply,  but  shut  the  door  and  left. 
John  Abney,  a  coach  cleaner  in  the  employ 
of  appellant,  with  whom  Mrs.  Coopwood  was 
acquainted,  next  came  into  the  car,  and  be 
said  they  would  have  to  switch  the  coach  off 
of  that  track.  The  coaches  were  then 
switched  down  into  the  yards  probably  100 
yards  distant  from  the  depot,  and  John  Ab- 
ney ordered  a  carriage,  and  Mrs.  Coopwood 
and  her  daughters  were  put  in  it,  and  they 
left,  seeking  a  hotel.  The  principal  hotel  of 
San  Angelo  had  been  previously  burned,  a 
fact  known  to  appellant's  conductor  at  this 
time.  The  passengers  who  disembarked 
from  the  train  before  Mrs.  Coopwood  and 
daughters,  who  were  able  to  do  so,  had  se- 
cured lodging  in  the  hotels,  and  Mrs.  Coop- 
wood and  her  daughters  were  compelled  to 
drive  to  three  different  places  before  accom- 


15  Am.  Rep.  725  (physical  suffering  of  son 
injured  by  negligence  of  the  defendant  rail- 
road company) ;  Harford  County  v.  Ham- 
ilton, 60  Md.  340,  45  Am.  Rep.  739  (physi- 
cal suffering  of  son  injured  by  defective 
highway). 

In  Black  t.  Carrollton  R.  Co.  10  La.  Ann. 
33,  63  Am.  Dec.  686,  it  was  held  that,  in 
estimating  damages  sustained  by  a  father 
for  injuries  to  an  infant  son,  it  was  error 
for  the  jury  to  take  into  view  the  shock  to 
the  paternal  feelings  and  the  solicitude  and 
anxiety  of  the  parents  for  the  sufferer. 

In  some  cases  of  this  character  a  recovery 
has  been  denied  'because  the  mental  an- 
guish could  not  have  been  within  the  con- 
templation of  the  parties. 

Thus,  in  an  action  by  a  husband  to  re- 
cover for  mental  anguish  because  of  the 
failure  of  a  telegraph  company  to  driver 
to  him  a  telegram  from  his  wife  Announcing 
the  fact  that  she  had  missed  her  train  and 
would  not  arrive  at  her  home  until  the 
following  morning,  it  was  held,  in  Dayvis 
V.  Western  U.  Teleg.  Co.  139  N.  C.  79^  51 
S.  E.  898,  that  the  admission  of  evidence  of 
privations  of  the  wife  and  her  children 
would  be  reversible  error. 

And  in  Jones  v.  Western  U.  Teleg.  Co.  70 
S.  C.  539,  50  S.  E.  198,  it  was  held  that 
mental  anguish  because  of  the  suffering  of 
the  sender's  wife  and  child  could  not  be 
recovered  by  reason  of  the  negligent  failure 
of  the  telegraph  company  to  send  a  mes- 
sage requesting  merely  that  the  sender  be 
met  at  a  certain  place  and  time,  as  such 
19L.R.A.(N.S.) 


suffering  could  not  naturally  and  reasonably 
have  been  anticipated  from  a  failure  to  de- 
liver the  message. 

No  recovery  can  be  had  by  a  mother  who 
was  carried  beyond  her  destination  with  a 
sick  child  for  mental  anguish  because  of 
the  increased  suffering  of  the  child  through 
lack  of  contemplated  medical  attendance 
where  such  a  result  could  not  have  been 
contemplated  by  the  railroad  company.  Chi- 
cago, R.  I.  &  T.  R.  Co.  V.  Boyles,  11  Tex 
Civ.  App.  522,  33  S.  W.  247. 

A  father  cannot  recover  from  a  tele- 
graph company  for  mental  anguish  in  wit 
nessing  the  suffering  of  his  child  because 
of  failure  of  the  company  promptly  to  de- 
liver a  telegram  summoning  the  doctor  to 
relieve  him, — ^at  least  where  there  is  noth- 
ing on  the  face  of  the  telegram  to  apprise 
the  company  that  such  a  claim  will  be  the 
result  of  its  negligence.  Western  U.  Tele^. 
Co.  V.  Reid,  120  Kv.  231,  70  L.R.A.  289.  85 
S.  W.  1171. 

In  a  few  cases  it  has  been  held  that 
mental  anguish  suffered  because  of  the  suf- 
fering of  another  is  a  proper  element  of 
damages. 

Thus,  in  Gosa  v.  Southern  R.  Co.  67  S.  C. 
347,  45  S.  E.  810,  it  was  held  no  error  on 
the  part  of  the  trial  court  to  give  a  ruling' 
to  the  effect  that  one  person  may  recover 
damages  for  mental  anguish  caused  by  in- 
juries inflicted  upon  another. 

And  in  Western  U.  Teleg.  Co.  v.  Cavin,  30 
Tex.  Civ.  App.  152,  70  S.  W.  229,  it  was 
held  that  a  father  could  recover  damages  for 
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modations  could  be  secured.  Mrs.  Coop- 
wood  and  her  daughters  remained  in  the  car 
after  the  train  reached  San  Angelo  before 
they  secured  a  carriage  and  left  it  probably 
a  half  hour  or  longer.  She  and  her  daugh- 
ter Mrs.  Overton  were  physically  unable  to 
carry  Miss  Coopwood  on  and  off  the  train, 
and  this  fact,  as  well,  also,  as  the  helpless 
condition  of  Miss  Coopwood,  was  well  known 
to  appellant's  conductor  and  other  employees 
in  charge  of  the  train  upon  which  they  were 
traveling."  This  suit  was  brought  "to  re- 
cover of  the  defendant  damages  for  the  phys- 
ical and  mental  suffering  sustained  by  Mrs. 
Overton  on  account  of  the  alleged  wrongful 
and  negligent  conduct  of  the  servants  in 
control  of  one  of  appellant's  passenger 
trains  upon  which  she  was  a  passenger,  at 
the  time  of  its  arrival  at  Brownwood  and 
thereafter  at  the  town  of  San  Angelo.  She 
also,  in  addition,  seeks  to  recover  for  mental 
suffering  sustained  by  her  on  account  of  the 
alleged  n^ligent  and  wrongful  treatment  of 
her  invalid  sister,  who  was  partially  in  her 
charge  and  also  in  the  charge  of  her  mother, 
Mrs.  Coopwood,  when  passengers  at  Brown- 
wood  and  at  San  Angelo."  The  case  was 
tried  before  a  jury,  and  a  verdict  and  judg- 
ment rendered  in  favor  of  the  appellee  for 
the  sum  of  $500. 

In  his  work  on  personal  injuries  Mr.  Wat- 


son states  the  general  rule  governing  this 
class  of  cases  thus:  "There  can  be  no  recov- 
ery for  such  mental  suffering  as  merely  re- 
sults from  sympathy  for  another's  mental  or 
physical  pain,  the  right  of  action  in  such 
cases  being  restricted  to  the  person  who  has 
directly  sustained  the  injury."  Watson, 
Damages  for  Personal  Injuries,  §  406;  West- 
ern U.  Teleg.  Co.  v.  Cooper,  71  Tex.  512, 
1  L.RJL.  728,  10  Am.  St.  Rep.  772,  9  S.  W. 
598.  There  are  numerous  exceptions  to  the 
general  rule  stated  above,  but  the  facts  as 
found  by  the  court  of  civil  appeals  do  not 
bring  this  case  within  any  one  of  the  excep- 
tions. Mrs.  Overton  was  not  a  party  to  the 
contract  for  carrying  Miss  Minnie  Coop- 
wood, nor  did  the  railroad  company,  by  un- 
dertaking to  transport  the  sister,  place  it- 
self under  any  duty  to  Mrs.  Overton,  and 
there  can  be  no  negligence  as  to  Mrs.  Over- 
ton, unless  there  was  some  duty  which  was 
due  from  the  company  to  her.  The  honor- 
able court  of-  civil  appeals  rested  its  deci- 
sion upon  the  case  of  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Coopwood,  which  was  a  companion  case  to 
this.  The  application  for  writ  of  error  in 
that  case  was  denied  because  Mrs.  Coopwood 
was  the  mother  of  the  injured  party,  and  in 
control  of  her  at  the  time,  and  in  exercising 
that  control  entered  into  a  contract  with  the 
railroad  company  for  the  transportation  of 


increased  mental  anguish  incurred  while 
watching  the  suffering  of  his  sick  child, 
when  such  increased  suffering  was  oc- 
casioned by  the  negligent  failure  of  the 
telegraph  company  promptly  to  deliver  a 
message  addressed  by  the  parent  to  a  physi- 
cian directing  him  to  come  to  the  sick  child 
at  once. 

In  Western  U.  Teleg.  Co.  v.  Henderson, 
89  Ala.  510,  18  Am.  St.  Rep.  148,  7  So. 
419,  it  was  held  that  the  mental  anguish  of 
the  plaintiff  in  seeing  his  wife  suffer  be- 
cause of  the  failure  of  a  telegraph  company 
promptly  to  send  a  message  summoning  a 
physician  was  a  proper  element  of  dam- 
ages. And  to  the  same  effect  was  the  de- 
cision in  Western  U.  Teleg.  Co.  v.  Stephens, 
2  Tex.  Civ.  App.  129,  21  S.  W.  148. 

In  some  cases  the  decision  upon  this  ques- 
tion is  somewhat  vague. 

Thus,  in  Gulf.  C.  &  S.  F.  Teleg.  Co.  v. 
Richardson.  79  Tex.  649,  15  S.  W.  689,  the 
court  said:  "The  charge  of  the  court 
properly  placed  the  right  of  the  father  to 
recover  upon  the  existence  of  his  own  dis- 
tress, and  not  as  compensation  for  the  suf- 
ferings or  death  of  the  child, — any  further, 
at  least,  than  the  sufferings  of  the  child 
were  the  inducement  to  his  own  distress." 

And  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Coop- 
wood (Tex.  Civ.  App.)  96  S.  W.  102,  a 
mother  brought  suit  against  a  railroad 
company  for  wrongful  treatment  of  an 
invalid  daughter  by  the  servants  of  the 
company,  and  the  company  or  its  servants 
knew  of  the  relationship  at  the  time  that 
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the  tickets  were  bought.  The  court  held 
that  the  wrongful  and  negligent  acts  of  the 
carrier's  servants  toward  the  sick  and  de: 
pendent  daughter  was  a  violation  of  the 
duty  imposed  by  law  upon  the  carrier,  and 
the  carrier  would  be  held  liable  in  dam- 
ages for  the  mother's  own  mental  anguish 
emanating  therefrom,  but  would  not  be 
liable  for  such  mental  anguish  as  may  have 
been  caused  by  the  mother's  sympathy  for 
her  child.  The  court  said:  "Her  re- 
covery must  be  restricted  to  such  mental 
anguish  as  may  have  been  caused  her  as  a 
direct  result  of  such  wronpfful  or  neglisrent 
acts  independent  of  the  child's  suffering." 
The  distinction  attempted  to  be  made  by 
the  court  in  this  case  seems  to  be  rather 
finely  drawn,  and  it  is  difficult  to  see  how 
the  mother,  under  the  circumstances  of  the 
case,  could  suffer  mental  anguish  because 
of  the  treatment  of  the  daughter  which 
would  be  distinct  from  the  mental  anguish 
suffered  because  of  sympathy  with  the 
daughter  in  her  ill-treatment.  Attention 
should  be  called  to  the  fact  that  this  case 
arose  out  of  the  same  facts  as  did  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Overton,  but  in  this  case 
the  action  was  brought  by  the  mother,  who 
had  made  the  contract  with  the  railroad 
company. 

Upon  the  question  of  parent's  mental 
anguish  as  an  element  of  damages  at  com- 
mon law  for  personal  tort  to  minor  child, 
see  case  note  to  Sperier  y.  Ott,  7  L.R.A. 
(N.S.)   518. 
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her  iiiTalid  daughter  from  Brownwood  to 
San  Angelo.  The  acts  of  the  employees  of 
the  railroad  company  and  its  negligence 
towards  Miss  Minnie  was  a  direct  violation 
of  the  contract  with  the  mother.  There- 
fore this  court  held^  in  acting  upon  the  ap- 
plication, that  the  railroad  company  owed 
to  Mrs.  Goopwood  the  duty  to  carry  her 
daughter  to  San  Angelo  with  that  care 
which  was  due  to  a  passenger.  Mrs.  Coop- 
wood's  injury  resulted  from  a  violation  of 
this  contract  and  a  failure  to  perform  that 
duty. 

There  is  evidence  which  tends  to  show 
that  Mrs.  Overton  suffered  some  inconven- 
ience and  injury  from  the  failure  of  the 
railroad  company  and  its  employees  to  ex- 
ercise that  degree  of  care  towards  her  that 
was  due  to  a  passenger,  and  for  such  injury 
she  is  entitled  to  recover.  It  is  therefore 
ordered  that  the  judgment  of  the  Court  of 
Civil  Appeals  and  of  the  District  Court  be 
reversed,  and  that  this  cause  be  remanded 
to  the  District  Court  for  trial  in  accordance 
with  this  opinion. 


TEXAS    SUPREME   COURT. 

PETER  BURifETT  AND  WIFE 

V. 

FORT  WORTH  LIGHT  &  POWER  COM- 
PANY et  al. 

(—Tex.  — ,  112  S.  W.  1040.) 

Electricity    —    defective    insulation    — 
trespasser  —  liability. 

An  electric  company  which  Aiaintains  de- 
fectively insulated  wires  over  another's 
roof  for  violation  of  a  penal  ordinance  of 
the  municipal  corporation  is  not  liable  for 
the  death  of  a  boy  who,  in  trespassing  upon 
the  roof,  comes  in  contact  with  the  wires 
and  is  killed. 

(October  28,  1908.) 

CERTIFICATION  by  the  Court  of  Civil 
Appeals  for.  the  Second  Supreme  Ju- 
dicial District  for  the  opinion  of  the  Su- 
preme Court  of  a  question  arising  upon  ap- 
peal by  plaintiffs  from  a  judgment  of  the 
District  Court  for  Tarrant  County  in  de- 
fendants' favor  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent 
killing  of  plaintiffs'  son.  Answer  returned 
favorable  to  appellees. 
The  facts  are  stated  in  the  opinion. 

Note.  —•  As  to  measure  of  duty  of  one 
maintaining  electric  wires  on  another's 
premises,  toward  trespasser  or  licensee  on 
such  premises,  see  case  note  to  Guinn  v. 
Delaware  A,  A.  Teleg.  &  Teleph.  Co.  3  L.R.A. 
(N,S.)  988. 
19LJl.A.(N.S.) 


Messrs.  Booth  St  Knight,  for  appel- 
lants : 

The  defendants  were  guilty  of  violating 
the  city  ordinances,  and  such  violations 
were  the  direct  and  proximate  cause  of  the 
injuries  complained  of,  for  which  they  are 
liable. 

Bott  T.  Pratt,  33  Minn.  323,  53  Am.  Rep. 
47,  23  N.  W.  237;  Osborne  v.  McMasters,  40 
Minn.  103,  12  Am.  St.  Rep.  698,  41  N.  W. 
543;  Swift  &  Co.  v.  Fue,  66  111.  App.  651; 
Omaha  Street  R.  Co.  v.  Duvall,  40  Neb.  29, 
58  N.  W.  531;  Shellaberger  v.  Fisher,  6 
L.RJl.(N.S.)  250,  75  C.  C.  A.  9,  143  Fed. 
937;  Texas  &  P.  R.  Co.  v.  Brown,  11  Tex. 
Civ.  App.  503,  33  S.  W.  146;  Missouri,  K. 
A  T.  R.  Co.  V.  Owens  (Tex.  Civ.  App.)  75 
S.  W.  579;  Mexican  Nat.  R.  Co.  v.  Mussette, 
86  Tex.  708,  24  L.R.A.  642,  26  S.  W.  1076; 
Lexington  R.  Co.  v.  Fain,  24  Ky.  L.  Rep. 
1443,  71  S.  W.  628;  Ha^mes  v.  Raleigh  Gas 
Co.  114  N.  C.  203,  26  L.R.A.  810,  41  Am.  St 
Rep.  786,  19  S.  E.  344;  Macon  v.  Pa- 
ducah  Street  R.  Co.  110  Ky.  680,  62  S.  W. 
496;  Geismann  v.  Missouri-Edison  Electric 
Co.  173  Mo.  664,  73  S.  W.  660. 

An  electric  company  violating  city  ordi- 
nances cannot  escape  liability  for  injuries 
occasioned  thereby  by  showing  that  the  per- 
son injured  was  not  on  his  own  property,  or 
was  not  engaged  in  any  special  business 
mission  at  the  time  and  place  he  was  in- 
jured. 

Hayes  ▼.  Michigan  C.  R.  Co.  Ill  U.  8. 
228,  28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Matthews,  28  Tex.  Civ. 
App.  92,  66  S.  W.  588,  67  S.  W.  788;  Erb 
V.  Morasch,  8  Kan.  App.  61,  54  Pac.  323; 
South  &  North  Ala.  R.  Co.  v.  Donovan,  84 
Ala.  141,  4  So.  142;  Alabama  &  V.  R.  Co. 
V.  Carter,  77  Miss.  511,  27  So.  993;  Western 
&  A.  R.  Co.  V.  Meigs,  74  Ga.  857 ;  ClemenU 
V.  Louisiana  Electric  Light  Co.  44  La.  Ann. 
692,  16  L.R.A.  43,  32  Am.  St.  Rep.  348,  11 
So.  51;  Schmidt  v.  Milwaukee  &  St.  P.  R, 
Co.  23  Wis.  186,  99  Am.  Dec.  158;  Blair  v. 
Milwaukee  &  P.  du  C.  R.  Co.  20  Wis.  254; 
Siemers  v.  Eisen,  54  Cal.  418 ;  Davenport,  R. 
I.  &  N.  W.  R.  Co.  V.  DeYaeger,  112  111.  App. 
537;  Wittleder  v.  Citizens'  Electric  Illumi- 
nating Co.  47  App.  Div.  410,  62  N.  Y.  Supp. 
297;  Davoust  v.  Alameda,  149  Cal.  69,  5 
L.R.A.(N.S.)  536,  84  Pac.  760,  9  A.  &  K 
Ann.  Cas.  847. 

Messrs.  R.  Ij.  Oarlock  and  Capps, 
Cantey,   Hanger,   A  Short  for  appellees. 

Gaines,  Ch.  J.,  delivered  the  opinion  of 
the   court: 

This  is  a  certified  question  for  pur  de- 
cision by  the  court  of  civil  appeals  for  the 
second  supreme  judicial  district.  The  cer- 
tificate is  as  follows: 

"On  January  15,  1908,  the  judgment  in 
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this  cue  -wtLB  reversed-and  the  cause  remand- 
ed in  an  opinion  that  day  filed  by  us,  a  copy 
of  which  accompanies  this  certificate,  where- 
in the  case  was  thus  briefly  stated:  'A 
negro  boy  about  twelve  years  old  went  with 
a  companion  near  the  same  age  to  the  roof 
of  the  I>undee  buil4ing«  in  Ft.  Worth, 
Texas,  passing  up  a  stairway  and  out 
through  a  trapdoor,  and  was  there  instant- 
ly killed  by  coming  in  contact  with  a  live 
guy  wire  which  had  become  charged  with 
electricity  through  the  failure  of  the  appel- 
lees to  comply  with  one  or  more  of  the  penal 
ordinances  of  the  city  of  Ft.  Worth.  This 
suit  was  brought  by  the  parents  of  the  de- 
ceased boy  against  the  appellees  to  recover 
damages  cm  account  of  their  failure  to  ob- 
serve said  ordinances.  The  court  instructed 
the  jury  to  return  a  verdict  in  favor  of  the 
appellees,  and  to  this  the  errors  are  as- 
signed.' 

"Since  then  the  case  of  Greenville  t.  Pitts 
(Tex.)  14  L.RJl.(N.S.)  979,  107  S.  W.  50, 
has  been  decided  by  your  honors  and 
brought  to  our  attention  by  the  appellees, 
who  have  filed  a  motion  for  rehearing,  which 
is  now  pending.  We  are  inclined  to  distin- 
guish this  case  from  the  one  before  us  on  the 
ground  that  the  case  cited  was  one  of  com- 
mon-law liability,  whereas  in  the  one  we 
have  to  deal  with  the  liability  is  exclusively 
statutory;  and  also,  upon  closer  examina- 
tion of  Brush  Electric  Light  k  P.  Co.  v. 
Lefevre,  93  Tex.  604,  49  L.R.A.  771,  77  Am. 
St.  Rep.  898,  57  S.  W.  640,  to  further  dis- 
tinguish that  case  on  the  same  ground, 
since  it  was  there  held  that  the  statutory 
liability  should  have  been  eliminated  on  de- 
murrer; our  inclination  being,  as  said  in 
Clements  v.  Louisiana  Electric  Light  Co.  44 
La.  Ann.  692,  16  L.R.A.  43,  32  Am.  St.  Rep. 
348,  11  So.  51,  to  treat  the  ordinance  or 
ordinances  relied  on  as  'a  contract  with  each 
and  every  inhabitant  of  the  city/  and,  on 
the  alleged  trespass  feature,  to  follow  Da- 
voust  V.  Alameda,  149  Cal.  69,  5  L.R.A. 
(N.S.)  636,  84  Pac.  760,  9  A.  &  E.  Ann.  Cas. 
847.  See  also  Hayes  v.  Michigan  C.  R.  Co. 
Ill  U.  8.  228,  28  L.  ed.  410,  4  Sup.  Ct.  Rep. 
369. 

"But,  inasmuch  as  we  entertain  serious 
doubts  as  to  whether  this  course  would  fi- 
nally be  sustained  by  your  honors,  and  as 
this  could  not  be  determined  without  another 
trial  and  appeal,  after  considerable  delay 
and  expense,  we  deem  it  advisable  to  now 
certify  to  your  honors  for  decision  the  ques- 
tion raised  by  the  counter  propositions, 
other  than  the  first,  set  out  and  discussed 
in  our  opinion  above  referred  to,  and  par- 
ticularly by  the  third  counter  proposition, 
which  denied  liability  on  the  ground  'that 
the  roof  of  the  Dundee  building  was  not  a 
place  to  which  the  public  had  a  right  to 
19LJl.A.(N.S.) 


resort,  that,  in  going  out  upon  said  roof, 
the  boy  was  an  intruder  or  trespasser,  and 
that,  from  all  the  circumstances,  the  appel- 
lees could  not  reasonably  have  anticipated 
or  expected  that  some  trespasser  would  go 
out  upon  the  roof  of  said  building  and  come 
in  contact  with  said  wire;'  that  is.  Did  the 
court  err  in  instructing  a  verdict  on  that 
ground,  the  evidence  showing  that  the  boy 
had  no  business  on  the  roof  and  had  no  per- 
mission from  the  owner  to  be  there,  al- 
though a  way  of  access  had  been  provided  by 
means  of  a  stairway  from  the  street  and  a 
trapdoor  to  the  roof? 

"For  a  fuller  statement  of  the  question 
involved,  we  respectfully  refer  to  our  opin- 
ion and  the  briefs  of  both  parties." 

In  the  case  of  Greenville  v.  Pitts,  supra, 
referred  to  in  the  certificate,  it  was  dis- 
tinctly held  that  the  city  was  not  liable  for 
the  injury  inflicted  in  that  case,  for  the  rea- 
son that  the  plaintiff  went  upon  the  build- 
ing in  pursuit  of  his  own  business,  without 
invitation  or  express  permission  from  the 
owner  thereof.  This  was  in  accordance 
with  the  ruling  in  the  case  of  Brush  Elec- 
tric Light  &  P.  Co.  V.  Lefevre,  supra,  which 
is  also  referred  to  in  the  certificate.  The 
reasoning  of  the  court  upon  which  that  opin- 
ion is  based  is  that,  since  there  was  not  a 
scintilla  of  evidence  that  the  awning  over 
which  the  wires  were  stretched  "had  ever 
been  used  by  any  person  as  a  place  of  re- 
sort, either  for  pleasure  or  business,"  there- 
fore the  injury  could  not  have  been  antici- 
pated, and  the  defendant  was  not  liable.  In 
that  case  there  was  an  attempt  to  plead  an 
ordinance  making  it. the  duty  to  keep  its 
wires  insulated,  but  a  special  demurrer  was 
sustained  to  the  allegation  for  vagueness  of 
pleading.  There  is  not  a  suggestion  in  the 
opinion  in  the  case  that,  if  the  ordinance 
had  been  well  pleaded,  it  would  have  made 
any  difference.  It  is  almost  universally 
held  that  the  violation  of  a  statutory  duty 
is  negligence  per  ae.  But  as  we  understand 
it  this  is  the  diflference  between  negligence 
at  common  law,  usually  a  question  of  fact, 
and  the  violation  of  a  statutory  duty, — 
"only  this  and  nothing  more."  When  a 
plaintiff  sues  for  the  neglect  of  the  provi- 
sions of  a  statute  or  of  the  ordinance  of  a 
city,  and  proves  such  violation,  and  that  he 
has  been  injured  as  the  proximate  cause 
thereof,  he  has  established  the  first  postu- 
late in  his  case;  that  is,  the  negligence  of 
the  defendant.  But  does  this  preclude  the 
defendant  from  showing  that  he  has  been 
guilty  of  contributory  negligence? 

We  have  been  unable  to  find  any  author- 
ity which  countenances  a  contrary  doctrine 
in  any  of  the  books.  We  find  nothing  in  the 
case  of  Clements  v.  Louisiana  Electric  Light 
Co.  supra,  to  sustain  the  doctrine.    In  that 
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case  Clements  was  employed  to  go  upon  the 
roof  of  a  gallery  to  make  some  repairs,  and 
while  there,  without  negligence  ou  his  part, 
came  in  contact  with  an  ^ectric  wire  be- 
longing to  the  defendant    company,    which 
was  not  insulated  as  required  by  an  ordi- 
nance of  the  city  of  New  Orleans.    The  de- 
fendant, having  a  right  to  be  upon  the  roof 
and  not  being  shown  to  be  guilty  of  contrib- 
utory negligence,  was  held  entitled  to  re- 
cover.    The   case   of   Davoust   v.  Alameda, 
supra,  is  sufficiently  shown  by  the  follow- 
ing part  of  the  headnote:  ''An  electric  light 
company  causing  the  death  of  a  person  by 
negligently  leaving  a  live  wire  on  the  ground 
cannot  escape  liability  because  such  person 
was  at  the  time  on  a  path  leading  across  a 
vacant  lot,  where  the  owner  had  for  many 
years  permitted  the  public  to  use  the  path, 
so  that  the  deceased  might  be  regarded  as  a 
licensee."     It  is  evident  from  this  that  the 
point  we  have  under  consideration  could  not 
have  been  decided  in  that  case.    So  in  Hayes 
v.  Michigan  C.  R.  Co.  supra,  it  was  held, 
where  a  person  was  injured  by  falling  into 
an  excavation  along  the  line  of  the  track  of 
the  company,  which  it  had  been  required  to 
fence  by  an  ordinance  of  the  city,  that,  "if 
a   railroad   company   which   has   been   duly 
required  by  a  municipal  corporation  to  %rect 
a  fence  upon  the  line  of  its  road  within  the 
corporate   limits    for   the   purpose    of   pro- 
tecting against  injury  to  persons  fails  to  do 
so,  and  an  individual  is  injured  by  the  en- 
gine or  cars  of  the  company  in  consequence, 
he  may  maintain  an  action  against  the  com- 
pany and  recover,  if  he  establishes  that  the 
accident  was  reasonably  connected  with  the 
want  of  precaution  as  a  cause,  and  that  he 
was  not  guilty  of  contributory  negligence." 
On  the  other  hand,  the  doctrine  is  laid 
down  in  England  that  a  person  who  sues  for 
damages  for  an  injury  resulting  from  the 
failure  of  defendant  to  comply  with  a  statu- 
tory duty  cannot  recover  if  it  be  shown  that 
he    is    guilty    of    contributory    negligence. 
"That  a  person  guilty  of  contributory  negli- 
gence should  not  recover,  even  when  the  in- 
jury arises  from  neglect  to  observe  a  stat- 
utory duty,  is  not  only  reasonable,  but  clear 
law."     1   Beven,  Neg.  p.  337.     In  the  case 
of  Caswell  v.  Worth,  5  El.  &  Bl.  849,  Mr. 
Justice  Coleridge  says:    "The  statute  makes 
the  omission  of  a  certain  act  illegal,  and 
subjects   the  parties  omitting  it  to   penal- 
ties.    But  there  can    be    no    doubt  that  a 
party  receiving  bodily  injury  through  such 
omission  has  the  right  of  suing  at  common 
law.     The  action,  however,  must  be  subject 
to  the  rules  of  common  law;    and  one  of 
those  is  that  a  want  of  ordinary  care,  or 
wilful  misconduct,  on  the  part  of  the  plain- 
tiif,  is  an  answer  to  the  action."     See  also 
Britten  v.  Great  Western  Cotton  Co.  L.  R, 
19L.R.A.(N.S.) 


7  Exch.  130;  Caswell  y.  Worth,  supra.  The 
same  doctrine  is  laid  down  in  the  following 
American  cases:  Queen  v.  Dayton  Coal  &, 
I.  Co.  95  Tenn.  458,  30  L.R.A.  82,  49  Am.  St. 
Rep.  935,  32  S.  W.  460;  O'Donnell  v.  Provi- 
dence &^  W.  R.  Co.  6  R.  I.  211.  In  the 
Tennessee  case  and  the  Rhode  Island  case 
just  cited  it  was  held,  although  the  duty  of 
the  defendant  was  statutory,  contributory 
negligence  was  a  defense  to  the  suit. 

We  have  found  no  cases  except  those  of 
Greenville  v.  Pitts  and  Brush  Electric  Light 
&  P.  Co.  V.  Lefevre,  which  decides  the 
proposition  that  a  trespasser  is  without 
remedy  in  such  a  case;  but  in  neither  of  the 
cases  last  mentioned  was  there  any  other  de- 
fense, and  in  neither  was  the  plaintiff  held 
entitled  to  a  recovery.  We  fail  to  see  how 
a  trespasser  acquires  any  right  by  reason  of 
the  negligence  arising  from  the  violation  of 
an  ordinance  of  a  city  or  a  statute,  rather 
than  from  negligence  at  common  law.  In 
Bishop  on  Written  Laws  the  author  sums 
up  the  law  on  the  subject  discussed  as  fol- 
lows: "One  who  disobeys  the  law  subjects 
himself  to  any  proceeding,  civil  or  criminal, 
which  the  same  law  has  ordained  for  the 
particular  case,  in  the  absence  of  which 
ordaining,  or  in  the  presence  of  it  when  not 
interpreted  as  excluding  other  methods,  he 
is  liable  to  those  steps  which  the  common 
law  has  provided  for  cases  of  the  like  class, 
as  to  an  indictment,  or  to  a  civil  action,  or 
to  both,  according  to  the  nature  of  the  of- 
fending. The  civil  action  is  maintainable 
when,  and  only  when,  the  person  complain- 
ing is  of  a  class  entitled  to  take  advantage 
of  the  law,  is  a  sufferer  from  the  disobedi- 
ence, is  not  himself  a  partaker  in  the  wrong 
of  which  he  complains,  or  is  not  otherwise 
precluded  by  the  principles  of  the  common 
law  from  his  proper  standing  in  court." 
Bishop,  Written  Laws,  par.  141.  See  also 
cases  there  cited. 

We  answer  that  in  our  opinion,  since  the 
deceased  boy  was  clearly  a  trespasser  upon 
the  roof  of  the  building  where  its  wires  were 
strung,  the  plaintiffs  are  not  entitled  to  re- 
cover. 


PENNSYLVANIA    SUPREME    COURT. 

ELIZABETH  McKIM,  Appt, 

V. 

CITY  OF  PHILADELPHIA. 

(217  Pa.  243,  66  Atl.  340.) 

Highway  —  obstruction  —  liability  of 
municipality. 

1.  A  municipal  corporation  permitting  the 
maintenance  by  an  electric  railway  company 
of  a  trolley  polo  in  the  street  in  such  a  man- 
ner as  to  constitute  a  dangerous  obstruction 
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to  public  travel  is  liable  to  a  traveler  in- 
jured thereby. 

Same  «  nlstittlme. 

2.  The  rule  requiring  city  streets  to  be 
kept  clear  of  dangerous  impediments  applies 
to  the  nigfattime. 


t.  Tlie  fact  that  there  is  ample  apace  for 
travel  between  tbe  curb  and  a  trolley  pole 
set  in  the  middle  of  the  street  does  not  ren- 
der the  pole  any  the  less  a  dangerous  ob- 
struction to  travel  after  dark  when  no  light 
is  maintained  near  it. 
Evidence   —  opinion  —  dangerous  ob«- 

straction. 

4.  It  is  not  error  to  exclude  the  opinion 
of  witnesses  as  to  the  dangerous  character 
of  an  obstruction  in  a  street,  where  it  can 
be  easily  described,  and  the  question  wheth- 


er or  not  it  was  dangerous  easily  determina- 
ble by  the  juiy. 

(March  11,  1907.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Philadelphia  County  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  her  husband. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Joseph  R.  Fahy,  for  appellant: 
An  elevation  or  hump  in  the  form  of  the 
trolley  base  3  feet  square  and  rising  15 
inches  above  the  street  level  was  such  a  de- 
fect in  the  highway  as  rendered  it  unsafe 
for  ordinary  travel. 


Subject  Note.  —  lAahilUy  of  municipal 
corparatitm  for  permiUing  obstruct 
tion  to  be  placed  in  street. 

I.  Scope,    507. 
II.  Right  to  permit  obstruction;  general 

rules,  507. 
III.  Uses  permitted  to  abutting  owners. 

a.  Generally,  509. 

b.  For  deposit  of  building  material, 

510. 

c.  For  water,  gas,  and  sewer  connec- 

tions,   512. 

d.  For    construction    of    sidewalks, 

615. 

e.  For  area  ways,  hatch  ways,  coal 

holes,  etc.,  516. 

f.  Signs    and    other    objects    over- 

hanging or  liable  to  fall,  517. 
IV.  Use  permitted  for  business  and  gen- 
eral purposes,  610. 
V.  Use  by  street  railway,   621. 
VI.  Permitting  acts  in  street  which  ob- 
struct traffic,  523. 
VII.  Knowledge  or  notice  of  obstruction, 
523. 
VI II.  Effect  of  contributory  negligence,  525. 
IX.  Conclusion.  525. 

/.  Scopes 

This  note  assumes  the  existence  of  duly 
established  streets  and  sidewalks  and  the 
proffer  application  of  the  general  rule  that 
it  is  the  duty  of  a  municipal  corporation  to 
use  ordinary  and  reasonable  care  to  keep 
its  streets  and  sidewalks  free  from  obstruc- 
tion and  in  a  reasonably  safe  condition  so 
that  persons  can  pass  along  thom  in  the 
ordinary  methods  of  travel  in  safety,  leav- 
ing questions  as  to  obstructions  in  streets 
generally,  and  as  to  the  construction  and  ap- 
plication of  the  rule  of  liability,  and  as  to 
what  streets  are  so  established  as  to  be 
a  subject  of  municipal  liability,  for  con- 
sideration in  other  and  more  general 
notes  in  course  of  preparation.  And  it 
is  confined  to  questions  of  liability  for 
obstructions  placed  in  the  streets,  not 
by  the  municipal  corp>oration  itself,  but  by 
its  license  or  consent,  either  expressly  or 
tacitly  given.  And  it  is  intended  to  cover 
1»L.R.A.(N.S.) 


only  obstructions  for  the  benefit  of  third 
persons.  Cases  concerning  obstructions 
placed  in  streets  for  the  benefit  of  the  trav- 
eling public  which  are  incidental  to  the  use 
of  the  streets  as  such,  such  as  curbstones, 
horse  blocks,  and  hitching  posts  are  not  in- 
cluded. And  the  obstructions  here  consid- 
ered are  things  that  are  foreign  to  the 
street,  and  which  are  brought,  or  left,  or 
made  in  it,  and  which  are  patent  and  visible 
and  stand  up  in  the  way  so  that  one  might 
collide  with  or  fall  into  them,  as  distin- 
guished from  mere  defects  in  construction, 
or  want  of  repair. 

//.  Bight   to   permit   obstruction  f   gen-* 
eral  rules. 

While  streets  and  sidewalks  are  intend- 
ed for  travelers  and  pedestrians,  in  order 
to  transact  business,  and  to  build  houses 
and  reconstruct  streets,  and  to  build  pub- 
lic improvements  or  public  utilities  in  the 
streets,  and  perhaps  for  other  purposes,  the 
streets  and  sidewalks  must  of  necessity  at 
times  be  partly  occupied  by  goods  and  mate- 
rials to  be  used  for  such  purposes;  and 
such  temporary  use  of  a  street  for  such 
purposes,  and  for  a  reasonable  time,  is  a 
lawful  use,  and  not  an  obstruction  for  which 
the  city  can  be  held  liable.  Hesselbach  v. 
St.  Louis,  179  Mo.  505,  78  S.  VV.  1009; 
Stephens  v.  Macon,  83  Mo.  346;  I^doga  v. 
Linn,  9  Ind.  App.  15,  36  N.  £.  159;  Kansas 
City  V.  McDonald,  60  Kan.  481,  46  L.R.A. 
429,  57  Pac.  123;  Frost  v.  Portland,  11  Me. 
271;  Sinclair  v.  Baltimore,  59  Md.  692; 
Grant  v.  Stillwater,  35  Minn.  242,  28  N.  W. 
660;  State  ex  rel.  Beatty  v.  Omaha,  14  Neb. 
265,  45  Am.. Rep.  108,  15  N.  W.  210. 

And,  where  a  municipal  corporation  gives 
a  license  authorizing  work  in  its  streets  for 
a  purpose  which  is  proper  and  lawful,  the 
blame  for  a  resulting  injury  must  attach 
to  the  person  who  misuses  or  abuses  tiie 
license,  and  not  to  the  borough  or  munici- 
palitv.  Susquehanna  Depot  v.  Simmons, 
112  Pa.  384,  56  Am.  Rep.  317,  5  Atl.  434; 
Warsaw  v.  Dunlap,  112  Ind.  576,  11  N.  E. 
623,   14  N.  E.  568. 

And  a  municipal  corporation  is  not  liable 
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Scranton  ▼.  Catterson,  94  Pa.  202;  Lamb 
▼.  Pike  Twp.  216  Pa.  616,  64  Atl.  671; 
Northern  C.  R,  Co.  v.  Com.  90  Pa.  300; 
Com.  V.  Northern  Q,  R.  Co.  7  Pa.  Super. 
Ct.  234. 

The  city  was  liable. 

Merriman  v.  PbiUipsburg,  158  Pa.  78, 
28  Atl.  122;  DavU-^  Corry  City,  154  Pa. 
602,  26  Atl.  621;  Bknnnsburg  Steam  Co.  v. 
Gardner,  126  Pa.  80,  17  Atl.  521;  Nudd  v. 
Lansdowne,  190  Pa.  89,  42  Atl.  474;  Siegler 
▼.  Mellinger,  203  Pa.  256,  93  Am.  St.  Rep. 
768,  52  Atl.  175;  Wall  v.  Pittsburg,  205  Pa. 
48,  54  Atl.  497. 

The  city  is  under  an  affirmative  duty  to 
keep  the  streets  safe  for  the  ordinary  pur- 
poses of  travel,  by  night  and  by  day. 

Smedley  ▼.   Erwin,   51   Pa.   449;    Phila- 


delphia ▼.  Wright,  100  Pa.  235;  Musselman 
v.  Hatfield,  202  Pa.  480,  52  AU.  15;  Seran- 
ton  V.  Catterson,  supra. 

Messrs.  Thomas  Raeburn  White  and 
John  li.  Kinaey,  for  appellee: 

The  pole  being  a  lawful  structure,  this 
action  cannot  be  maintained. 

Livingston  v.  Wolf,  136  Pa.  510,  20  Am. 
St.  Rep.  036,  20  Atl.  561 ;  Cushing  v.  Bos- 
ton, 128  lifass.  330,  35  Am.  Rep.  383 ;  SUck- 
house  ▼.  Vendig,  166  Pa.  582,  31  At].  349; 
Com.  ex  rel.  Atty.  Gen.  v.  Beaver,  171  Pa. 
542,  33  Atl.  112;  Dill.  Mun.  Corp.  §  657; 
Abbott.  Mun.  Corp.  §  820. 

Trolley  systems  authorized  by  law  and 
consented  to  by  councils  are  not  nuisances. 

Rafferty  v.  Central  Traction  Co.  147  Pa. 
570,  30  Am.  St.   Rep.  763,  23    Atl.    884; 


to  a  person  injured  by  reason  of  the  misuse 
or  abuse  of  the  license,  whether  the  misuse 
or  abuse  is  by  a  independent  contractor  for 
the  work  from  the  licensee,  or  by  the  li- 
censee himself.  Susquehanna  Depot  v.  Sim- 
mons, supra. 

Unless  the  thing  authorized  is  intrinsical- 
ly dangerous,  or  the  municipal  authorities 
have  notice  of  the  negligence  of  the  licen- 
sees.   Warsaw  v.  Dunlap,  supra. 

The  dutyf  with  respect  both  to  the  gen- 
eral public  and  the  occupants  of  premises 
along  the  streets  of  a  city,  of  keeping  the 
streets  free  from  permanent  or  long-con- 
tinued nuisances,  however,  rests  primarily 
with  the  municipal  government.  Bentley  v. 
Atlanta,  02  Ga.  623,  18  S.  E.  1013. 

And  a  municipal  corporation  may  not 
knowingly  and  unnecessarily  permit  or  au- 
thorize a  nuisance  or  dangerous  obstruction 
to  be  placed  in  one  of  its  streets  without 
being  answerable  for  damages  occasioned 
thereby.  Little  v.  Madison,  42  Wis.  643,  24 
Am.  Rep.  436. 

This  is  the  rule  in  McKnc  v.  Philadel- 
phia. 

If  a  work  in  a  street,  amounting  to  a 
nuisance,  is,  for  any  reason,  tolerated  by  the 
city  authorities,  it  is  their  duty  to  exercise 
supervision  over  its  construction  and  con- 
dition; and  it  is  negligence  and  a  breach  of 
duty  in  them  to  omit  the  exercise  of  such 
supervision.  Wendell  v.  Troy,  30  Barb.  320, 
affirmed  in  4  Abb.  App.  Dec.  563. 

A  city  has  no  power,  in  the  absence  of 
statutory  authority,  to  grant  to  an  individ- 
ual any  right  in  a  street  which  will  inter- 
fere in  any  degree  with  its  use  by  the  pub- 
lic. Mansfield  v.  New  York,  lift  App.  Div. 
199,  104  N.  Y.  Supp.  386;  Cohen  v.  New 
York,  113  N.  Y.  632,  4  L.R.A.  406,  10  Am. 
St.  Rep.  606,  21  N.  E.  700;  Richmond  v. 
Smith,  101  Va.  161,  43  S.  E.  345;  McCoull 
V.  Manchester,  86  Va.  579,  2  L.R.A.  691,  8 
S.  E.  379. 

And  the  fact  that  such  a  right  was  grant- 
ed in  no  way  affects  the  right  of  a  person 
receiving  an  injury  therefrom  to  recover 
therefor  against  the  city.  Richmond  v. 
Smith  and  McCoull  v.  Manchester,  supra. 

And  where  a  city,  without  pretense  of  au- 
19L.R.A.(N.S.) 


thority  and  in  direct  violation  of  a  statute, 
assumes  to  grant  to  a  private  individual  the 
right  to  obstruct  the  public  highway  while 
in  the  transaction  of  his  private  business, 
and,  for  such  privilege,  takes  compensation, 
it  must  be  regarded  as  itself  maintaining 
a  nuisance  so  long  as  the  obstruction  is 
continued  by  reason  of  and  under  such  li- 
cense; and  it  is  liable  for  all  damages  which 
may  naturally  result  to  a  third  person  who 
is  injured  by  reason  or  in  consequence  of 
the  placing  of  such  obstruction  in  the  high- 
way. Cohen  v.  New  York,  supra;  Kalteycr 
V.  Sullivan,  18  Tex.  Civ.  App.  488,  46  S. 
W.  288. 

So.  where  a  city  grants  a  license  to  an 
individual  to  place  an  obstruction  in  a 
street,  and  an  injury  results  to  a  third  per- 
son  from  the  negligent  mode  in  which  the 
licensee  exercises  the  privilege  granted  to 
him.  the  question  of  negligence  upon  the 
part  of  the  city  in  permitting  the  use,  or 
acquiescing  in  the  use,  of  the  mode,  after 
notice  or  knowledge  thereof,  is  one  of  fact 
for  the  jury  in  an  action  against  the  city 
for  the  injury.  Coheii  v.  New  York,  33  Hun, 
404. 

But  there  must  be  some  proof  of  negli- 
gence, showing  permission  to  use,  or  ac- 
quiescence in  the  use  of,  the  mode,  after  no- 
tice or  knowledge  on  the  part  of  the  city. 
Ibid. 

While  a  city  has  the  right  temporarily  to 
allow  obstructions  on  the  streets  and  side- 
walks for  any  lawful  purpose,  so  long  as 
they  remain  there  the  traveling  public 
should  have  notice  and  warning  thereof; 
and,  if  a  city  permits  a  dangerous  obstruc- 
tion in  a  street,  it  can  justify  its  action 
only  by  showing  that  it  took  proper  steps  to 
protect  the  public.  Arthur  v.  Charleston, 
61  W.  Va.  132,  41  S.  E.  171. 

And  a  city  which  permits  an  individual 
to  make  an  excavation  in  a  street  for  any 
proper  purpose  is  under  duty  to  see  that 
proper  barricades  are  placed  about  the  ex- 
cavation to  prevent  injury  to  passers-by; 
and,  if  it  fails  to  do  so,  and  injury  results 
to  a  person  in  the  exercise  of  due  care  on 
his  part,  it  is  liable  for  the  injury.     Cov- 
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Reeves  ▼.  Philadelphia  Traction  Co.  152 
Pa.  153,  25  Atl.  616;  Lockhart  v.  Craig 
Street  R.  Co.  139  Pa.  419,  21  Atl.  26. 

Mestrezat,  J.,  delivered  the  opinion  of 
the  court: 

Eleventh  street.  In  the  city  of  Phila- 
delphia, extends  north  and  south,  and 
crosses  Federal  street  nearly  at  a  right 
angle.  At  the  place  of  this  accident  it  is 
100  feet  wide  and  70  feet  from  curb  to  curb, 
and  in  the  middle  ha<t  a  single-track  elec- 
tric railway  line,  on  which  cars  run  north. 
The  supply  wires  of  the  trolley  system  are 
supported  by  metal  poles,  placed  alternately 
on  the  right  and  left,  and  near  the  track,  in- 
stead of  at  the  curb.  One  of  these  poles 
stood  near  the  west  rail,  and  about  10  feet 


north  of  the  north  house  line  of  Federal 
street.  It  was  of  iron,  about  9  or  10  inches 
in  diameter  and  supported  by  a  conical- 
shaped  base,  which  was  about  2V^  feet  in 
diameter  at  the  street  level  and  15  or  18 
inches  in  height.  John  McKim,  a  milk 
dealer  and  the  plaintiff's  husband,  drove  a 
one-horse  milk  wagon  east  on  Federal  street 
about  5:45  o'clock  in  the  morning  of  Janu- 
ary 24,  1903.  He  entered  Eleventh  street, 
and,  turning  to  go  north,  his  wagon  struck 
the  base  of  the  trolley  pole,  was  upset,  and 
he  was  thrown  to  the  ground  and  received  se- 
vere injuries,  from  which  he  died  a  few 
hours  later.  The  morning  was  very  dark, 
and  there  was  no  artificial  light  on  the  pole 
nor  in  the  vicinity  of  the  pole.  There  is  an 
electric  street  light  located  at  the  southeast 


ington  V.  Bryant,  7  Bush,  248;  Lincoln  v. 
Walker;  18   Neb.  244,  20  N.  W.  113. 

And  in  such  a  case  the  individual  and  the 
city  can  be  held  jointly  liable  in  the  same 
action.  Peoria  v.  Simpson,  110  Til.  294,  51 
Am.  Rep.  683. 

But,  where  a  city  permits  a  person  to 
make  an  excavation  in  a  street  for  tempo- 
rary purposes  of  building  and  the  like,  it  is 
sufficient  to  relieve  it  from  liability  for  re- 
sulting injuries  that  proper  signals  and 
safeguards  were  placed  about  the  excavation 
on  quitting  work;  and  neither  the  corpora- 
tion nor  the  contractor  is  liable  if  a  wrong- 
doer removes  the  signals  or  barricade  during 
the  night.  Ball  v.  Independence,  41  Mo. 
App.  469 ;  Theissen  v.  Belle  Plaine,  81  Iowa, 
118,  46  N.  W.  854;  Minns  v.  Omemee,  2 
Ont.  L.  Rep.  579. 

Unless  the  city  had  notice,  or  such  time 
had  elapsed  that  it  may  be  presumed  to 
have  known,  of  the  removal.  Theissen  v. 
Belle  Plaine,  supra. 

Nor  has  a  municipal  corporation  any  au- 
thority to  authorize  or  permit  private  per- 
sons or  corporations  to  erect  or  maintain 
permanent  obstructions  in  its  streets  for 
partly  private  purposes.  Savage  v.  Salem, 
23  Or.  381,  24  L.R.A.  787,  37  Am.  St.  Rep. 
688,  31  Pac.  832. 

But  the  right  of  a  municipal  corporation 
to  authorize  the  erection  of  structures  in  a 
street  by  private  persons  or  corporations  for 
the  purpose  of  serving  the  public  is  not  de- 
stroyed or  affected  by  the  fact  that  the 
service  of  the  public  is  to  be  for  private 
gain.     Ibid. 

And  a  city  which  has  granted  a  privilege 
to  erect  a  nuisance  in  a  street  cannot  escape 
liability  for  an  injury  resulting  therefrom 
on  the  ground  that,  being  without  authority 
to  grant  the  permit,  its  act  was  ultra  vires. 
Richmond  v.  Smith,  supra. 

So,  a  municipal  corporation  permitting 
an  obstruction  in  a  street  is  not  relieved 
from  liability  for  failure  in  the  performance 
of  its  duty  to  have  such  safeguards  and 
lights  as  will  protect  travelers  from  acci- 
dent and  injury  thereby,  by  the  fact  that 
the  work  is  in  the  hands  of  contractors  who 
are  liable  fbr  the  injury.  Bauer  v.  Roches- 
19L.R.A.(N.S.) 


ter,  35  N.  Y,  S.  R.  969,  12  N.  Y.  Supp.  418; 
Brusso  V.  Buffalo,  90  N.  Y.  679;  Storrs  v. 
Utica,  17  N.  Y.  104,  72  Am.  Dec.  437;  God- 
frey V.  New  York,  104  App.  Div.  357,  93 
N.  Y.  Supp.  899;  McAllister  v.  Albany,  18 
Or.  426,  23  Pac.  845;  Drake  y.  Seattle,  30 
Wash.  81,  94  Am.  St.  Rep.  844,  70  Pac.  231. 

Or  because  it  omitted  to  remove  it  for  the 
reason  that  a  third  person  had  previously 
assuimed  to  give  warning  thereof.  Tiers  v. 
New  York,  74  Hun,  452,  26  N.  Y.  Supp.  688. 

The  subject  of  obstruction  of  street  or 
sidewalk  for  business  or  building  purposes 
is  considered  in  note  to  Flynn  v.  Taylor,  14 
L.R.A.  556. 

///.  Uaea  permitted  to  abutting  oumera, 
a.  Generally. 

The  owner  of  the  soil  over  which  a  high- 
way passes  may  rightfully  dig  and  excavate 
therein  and  use  the  same  in  any  manner  for 
his  own  benefit,  provided  he  does  not  inter- 
fere with  the  public  easement.  Birmingham 
v.  Dorer,  3  Brews t.  (Pa.)  69. 

And  permission  given  by  the  authorities  to 
the  owner  of  an  apartment  house  to  fence  in 
an  adjacent  portion  of  the  sidewalk  in  a 
manner  consistent  with  the  general  parking 
system  of  the  city,  which  is  valid  and  prop- 
er, and  the  fencing  in  thereof  in  accordance 
with  such  permission,  does  not  create  a 
nuisance  for  which  the  city  is  liable,  in  the 
absence  of  anything  to  show  that  the  owner 
converted  the  inclosure  to  uses  of  his  own 
inconsistent  with  the  parking  system.  Do- 
mer  v.  District  of  Columbia,  21  App.  D.  C. 
284. 

But  a  municipal  corporation  is  liable  for 
damages  resulting:  from  the  digging  by  a 
private  owner  or  individual  of  any  trench  or 
other  excavation  in  one  of  its  public  streets 
for  a  private  purpose  or  benefit,  and  his 
neglecting  properly  to  guard  the  same  and 
keep  it  'in  repair,  if  the  corporation  had 
either  actual  or  constructive  notice  of  the 
dangerous  condition  of  the  street  for  *a 
length  of  time  reasonably  sufficient  to 
guard  the  public  safety  before  the  injury 
in  question  was  sustained.    Birmingham  v. 
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corner  of  Eleventh  and  Federal  streets,  but 
it  had  not  been  lighted  for  at  least  a  week 
prior  to  the  accident.  McKim's  wagon 
carried  a  light,  as  required  by  city  ordi- 
nance. This  action  was  brought  by  the 
widow  of  McKim  to  recover  damages  for 
his  death,  which  she  alleges  was  caused  by 
the  negligent  and  improper  conduct  of  the 
city  in  not  keeping  its  street,  at  the  place 
of  the  accident,  in  a  reasonably  safe  con- 
dition for  persons  who  had  occasion  to  use 
it.  She  avers  in  her  statement  that  the 
city  permitted  the  pole  with  its  large  pro- 
jecting base  to  remain  in  the  street  for 
more  than-  two  years,  without  providing 
"means  whereby  such  structural  obstruc- 
tion should  be  exposed  or  made  conspicuous 
by  proper  light,"  and  during  the  night  of 


January  23,  1903,  "without  fixing  or  placing 
any  light  or  signal  near  such  obstruction  to 
denote  its  position."  The  defense  is  that 
the  trolley  pole  was  located  by  authority  of 
law,  was  a  lawful  structure,  and  waa  there- 
fore not  a  nuisance,  and  that  it  was  not  an 
omission  of  duty  on  the  part  of  the  city  to 
permit  it  to  be  constructed  or  remain  on 
the  location  where  it  was  placed  without 
providing  the  necessary  means  to  protect  the 
public,  using  the  street  at  night,  against 
danger  incident  to  a  collision  with  it.  On 
the  trial  below,  the  court  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  has 
taken  this  appeal. 

It  is  conceded  by  the  appellant  that  the 
trolley  company  was  authorized  by  legis- 
lative and  munici|ml  action  to  locate  and 


Dorer,  supra;  Sproul  v.  Seattle,  17  Wash. 
256,  45  Pac.  489. 

And  the  duty  of  a  city  to  keep  its  streets 
and  sidewalks  free  from  defects,  and  its  lia- 
bility for  injuries  occasioned  by  such  de- 
fects, are  not  affected  by  the  fact  that  in- 
dividuals, as  owners  of  the  fee,  are  permit- 
ted to  use  the  premises  above  or  below  the 
sidewalk,  or  street,  for  private  purposes  not 
inconsistent  with  the  rights  of  the  public. 
Bacon  v.  Boston,  3  Cush.  174. 

So,  a  city  is  liable  for  injuries  resulting 
from  a  depression  or  obstruction  in  a  street 
or  sidewalk  caiised  by  operations  of  an  abut- 
ting owner,  if  it  has  actual  or  constructive 
notice  of  the  defect,  though  the  owner  is 
also  liable.  Philadelphia  v.  Smith,  1  Mon- 
aghan  (Pa.)  147,  16  Atl.  493;  Covington  v. 
Johnson,  24  Ky.  L.  Rep.  602,  69  S.  W.  703. 

And  it  is  the  duty  of  a  municipal  corpo- 
ration to  cover  and  keep  in  repair  any  cover- 
ing over  an  excavation  made  by  a  private 
owner  of  the  soil  over  which  a  street  passes, 
for  his  private  benefit.  Birmingham  v. 
Dorer,  supra. 

The  question  of  reasonable  necessity  and 
use  of  a  margin  of  a  highway  by  an  abut- 
ting owner  is  ordinarily  one  for  the  jury, 
and  usually  arises  where  a  larger  portion 
is  occupied  than  is  deemed  fairly  necessary 
for  the  purpose,  or  its  use  is  claimed  to  have 
been  unreasonably  prolonged.  Loberg  v. 
Amherst,  87  Wis.  634,  41  Am.  St.  Rep.  69, 
58  N.  W.  1048. 

h.  For  deposit  of  "building  ntateriaU 

The  temporary  use  of  a  part  of  a  street 
in  which  to  deposit  building  materials  for 
buildings  being  erected  on  abutting  property 
is  a  lawful  use  where  there  is  ample  room 
left  for  the  passage  of  vehicles,  and  notice 
is  given  of  the  obstruction  by  a  light  or 
otherwise  to  avoid  the  danger.  Shallcross 
V.  Philadelphia,  187  Pa.  143,  40  Atl.  818; 
Ladoga  v.  Linn,  9  Ind.  App.  15,  36  N.  £. 
159;  Kansas  City  v.  McDonald,  60  Kan. 
481,  45  L.R.A.  429,  57  Pac.  123;  Chicago  v. 
Robbins,  2  BUck,  418,  17  L.  ed.  298. 

And  all  that  can  be  done  to  prevent  acci- 
dent is  the  deposit  of  material  in  a  rea- 
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sonable  place,  and  the  placing  of  guards,  or 
the  giving  of  reasonably  precautiomiry  sig- 
nals to  warn  the  public.  Sinclair  v.  Balti- 
more, 59  Md.  592. 

The  right  of  an  abutting  owner  to  place 
building  materials  in  the  street  belongs  to 
him  simply  as  an  abutter,  and  not  as  an 
owner  of  the  fee  of  any  part  of  the  street, 
and  is  founded  on  and  limited  by  the  rea- 
sonable necessity,  to  be  determined  by  the 
facts  of  the  case  in  the  absence  of  any  re^a- 
lations '  on  the  subject,  and  may  extend  to 
more  than  one .  half  of  the  width  of  the 
street.  Ravmond  v.  Keseberg,  84  Wis.  302, 
19  L.R.A.  643,  54  N.  W.  612;  Senlienn  v. 
Evansville,  140  Ind.  075,  40  N.  E.  69 ;  State 
ex  rel.  Beatty  v.  Omaha,  14  Neb.  265,  45 
Am.  Rep.  108,  16  N.  W.  210. 

And  that  a  pile  of  lumber  was  left  by  an 
abutting  owner  between  the  traveled  part  of 
the  street  and  the  sidewalk,  against  which  a 
person  drove  his  horse  and  was  injured, 
does  not  constitute  a  violation  of  a  statu- 
tory requirement  that  municipalities  shall 
keep  their  streets  in  good  repair,  and  in  con- 
dition reasonably  safe  and  fit  for  travel, 
where  the  street  was  of  ordinary  width  and 
sufficient  space  was  left  for  ordinary  travel. 
McArthur  v.  Saginaw,  58  Mich.  357,  55  Am. 
Rep.  687,  25  N.  W.  313. 

So,  an  owner  of  property  abutting  on  a 
public  street  or  highway  has  the  right  to 
use  temporarily  a  reasonable  portion  there- 
of for  the  deposit  of  mortar  boxes,  etc., 
while  necessarily  used  in  plastering  his 
house,  and,  although  he  might  be  able  to 
use  his  yard  or  garden  for  the  purpose,  he 
is  not  bound  to  do  so  at  the  peril  of  injuring 
his  shrubbery  or  plants,  and  may  insist 
upon  his  rights  as  an  abutting  owner.  Lo- 
berg V.  Amherst,  87  Wis.  634,  41  Am.  St. 
Rep.  69,  58  N.  W.  1048.      ^ 

And  where,  under  conceded  facts,  no  more 
space  in  a  street  was  used  by  an  abutting 
owner  than  was  actually  occupied  by  two 
mortar  boxes  of  ordinary  size,  a  barrel  of 
lime,  and  some  sand,  and  there  is  no  claim 
that  the  use  was  prolonged  for  an  unrea- 
sonable time,  the  question  of  reasonable  ne- 
cessity and  use  of  the  margin  of  the  high- 
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operate  its  railway  on  Eleventh  street,  and 
to  place  the  poles,  carrying  the  wires  which 
supply  electricity,  along  and  near  its  track 
in  the  center  of  Eleventh  street;  but  the 
line  waa  required  to  be  constructed  and 
maintained  subject  to  municipal  regulations 
and  approval,  as  the  city  ordinance  of 
August  5,  1886,  provides  that  "the  laying, 
eonstniction,  and  maintenance  of  all  wires, 
.  .  .  poles,  or  cables  shall  be  under  the 
supervision  of  the  chief  of  the  electrical 
bureau  and  subject  to  his  approval;  and 
the  same  shall  be  laid  under  the  rules  and 
regulations  of  the  board  of  highway  super- 
visors." There  is  no  doubt  of  the  authority 
of  the  legislature  to  authorize  an  electric 
railway  company  to  lay  its  tracks  and  oper- 
ate its  lines  on  the  streets  of  a  city  or  of 


any  other  municipality;  and  it  may  do  so 
directly  or  by  authorizing  its  agent,  the 
municipality,  to  grant  the  authority;  and 
it  may  empower  the  municipality  to  accom- 
pany the  grant  with  such  restrictions  and 
limitations  as  may  seem  proper  to  protect 
the  public  in  the  use  of  the  highways  of  the 
city.  In  2  Abbott  on  Municipal  Corpora- 
tions, §  829,  it  is  said:  "The  legislature, 
or  one  of  its  properly  delegated  agencies, 
may,  by  its  action,  authorize  the  use  of  a 
street  in  such  a  manner  as  will  cause  an 
obstruction,  and  which,  without  such  au- 
thority, would  be  regarded  as  illegal  and  a 
nuisance.  The  discretionary  power  is  often 
given  municipal  bodies  to  authorize  these 
encroachments  or  obstructions,  and,  where 
an  abuse  of  discretion  is  not  shown,  their 


way  is  one  for  the  court,  and  the  case  ought 
not  to  be  submitted  to  the  jury.    Ibid. 

And,  where  a  person  was  thrown  from  a 
bicycle    and    injured  while   riding  along   a 
street  in  a  city,  by  an  obstruction  consist- 
ing of  a  pile  of  mortar  placed  there  by  a 
mason  in  moderate  quantities  for  complet- 
ing the  work  in  which  he  was  engaged,  and 
of  old  material  to  be  removed,  and  the  heap 
was    not    large,   peing   probably   about  the 
same  in  size  as  those  usually  kept  for  that 
purpose,   but  being  such   that  it  ought  to 
have  been  guarded  by  a  light,  the  act  of  the 
mason  in  leaving  the  heap  unguarded  on  the 
night  in  question  was  not  sufficient  to  charge 
the  city  with  negligence.    Johnson  v.  Pough- 
keepsie,  29  App.  Div.  16,  51  N.  Y.  Supp.  190. 
Nor  is  a  city  liable  to  a  person  injured 
by  a  pile  of  building  material  in  front  of  a 
lot  upon  which  a  building  was  in  course  of 
erection,  having  no  guard  or  light  to  give 
warning  of  its  presence,  by  driving  upon  the 
same,  where  it  had  passed  an  ordinance  re- 
quiring  a   lighted   lamp   or   lantern   to   be 
placed  upon  such  obstructions,  which  ordi- 
nance had  not  been  observed,  it  being  a  mere 
police    ordinance    intended    to    protect    the 
streets  against  obstruction,  the  city  having 
no  police  agency  of  its  own  and  not  being 
allowed  the  direction  and  control  of  the  po- 
lice officers  within  its  limits,  it  having  there- 
fore no  means  at  its  command  to  enforce  the 
ordinance.    Sinclair  v.  Baltimore,  supra. 

A  city  cannot  escape  the  duty  resting 
upon  it  to  keep  its  streets  in  a  condition 
reasonably  safe  for  public  travel,  or  the  re- 
sponsibility which  this  duty  imposes,  how- 
ever, by  permitting  a  private  builder  to 
leave  a  pile  of  material  in  a  dangerous  con- 
dition in  a  street.  Magee  v.  Troy,  48  Hun, 
383,  1  N.  Y.  Supp.  24. 

And  the  fact  that  a  city  council  grants  a 
license  to  use  a  street  for  the  deposit  of 
building  material  neither  suspends  nor  abro- 
gates the  duty  of  the  city  to  use  reasonable 
care  to  keep  the  streets  in  a  safe  condition. 
Grant  v.  Stillwater,  35  Minn.  242,  28  N.  W. 
660;  Indianapolis  v.  Doherty,  71  Ind.  5; 
Laporte  ▼.  Henry,  41  Ind.  App.  197,  83  N.  E. 
655. 

The  use,  by  persons  constructing  buildings 
1»LJIJ^.(N.S.) 


abutting  on  a  street,  of  a  portion  of  the  same 
for  the  deposit  of  necessary  building  mate- 
rials, being  exceptional  and  foreign  to  the 
purposes  for  which  the  thoroughfare  was 
laid  out  and  maintained,  the  city  must  ex- 
ercise vigilance  to  the  end  that  no  traveler 
be  harmed  by  such  encroachment.  Kansas 
City  V.  McDonald,  60  Kan.  481,  45  L.R.A. 
429,  57  Pac.  123;  Lewis  v.  Atlanta,  77  Ga. 
756,  4  Am.  St.  Rep.  108;  Indianapolis  v. 
Doherty,  supra;  Parks  v.  New  York,  111 
App.  Div.  836,  98  N.  Y.  Supp.  94,  affirmed 
in  187  N.  Y.  556,  80  N.  E.  1115. 

And  all  these  encroachments  must  be  rea- 
sonable  as  to  both  their  extent  and  dura- 
tion, must  be  guarded  and  so  protected  as  to 
secure  passers-by  from  danger;  and,  if  they 
are  not  so  guarded  and  protected,  they  re- 
main nuisances,  and  for  damages  resulting 
in  consequence  the  corporation  is  responsi- 
ble if  it  had  notice  of  their  existence.  Her- 
furth  V.  Washington,  6  D.  C.  289;  Grant  v. 
Stillwater,  supra;  Foy  v.  Winston,  126  N. 
C.  381,  36  S.  E.  609. 

The  exercise  of  the  authority  to  use  the 
street  for  this  purpose  will  not  justify  leav- 
ing it  in  an  unsafe  or  dangerous  condition. 
Grant  v.  Stillwater,  supra. 

And,  while  the  city  may  lawfully  permit 
the  obstruction  of  a  street  opposite"^  a  house 
that  is  being  built,  for  the  purpose  of  fa- 
cilitating the  mechanics,  the  obstruction 
must  not  be  obviously  dangerous;  if  it  is  so 
obviously  dangerous  that  men  of  ordinary 
prudence  would  condemn  its  use,  permission 
for  its  use  should  be  absolutely  refused  by 
the  city  authorities,  but,  if  not  so  obviously 
dangerous  when  used  with  ordinary  care, 
the  city  ought  not  to  be  held  liable  for  an  in- 
jury resulting  from  its  presence  in  the  high- 
wav.  Winters  v.  New  York,  15  Daly,  102, 
2  N.  Y.  Supp.  695. 

And,  where  a  city  permits  a  person  to 
make  an  excavation  in  a  public  highway  for 
the  temporary  purpose  ol  building  and  the 
like,  and  danger  therefrom  can  be  averte<l 
only  by  special  precautions,  such  as  placing 
guards  or  the  lighting  of  the  street,  the 
city,  which  has  authorized  the  work,  is 
plainly  bound  to  take  such  precautions. 
Ball  V.  Independence,  41  Mo.  App.  469. 
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action  will  be  sustained  if  coming  within 
the  general  principles  in  respect  to  the 
creation  and  use  of  a  highway."  What, 
therefore,  would  otherwise  be  a  nuisance  if 
placed  in  a  street  may  be  legalized  and  re- 
lieved of  this  fault  by  legislative  or  mu- 
nicipal action. 

.Conceding  the  right  of  the  electric  com- 
pany to  place  its  poles  in  the  center  of  the 
street,  and  that,  by  reason  of  municipal  per- 
mission, they  do  not  create  a  nuisance  by 
being  located  there,  yet  there  was  a  duty  im- 
posed upon  the  electric  company  to  exercise 
the  power  conferred  by  the  municipality  in 
such  manner  and  way  as  not  unnecessarily 
to  obstruct  the  highway  or  interfere  with 
the  purpose  for  which  it  was  primarily  con- 
structed.    Unless  the  intention  is  manifest, 


it  will  not  be  presumed  that  the  legislature 
or  its  agent,  the  municipality,  intended, 
when  granting  the  right  of  the  company  to 
locate  its  poles  in  the  middle  of  the  street, 
to  deprive  the  public  of  the  right  to  use 
the  street  without  danger  and  with  safety  to 
themselves.  This  is  made  more  apparent  by 
the  fact  that  the  city  ordinance  requires 
the  poles  to  be  located  under  the  supervision 
and  subject  to  the  approval  of  the  municipal 
officers.  When  an  electric  company  invokes 
municipal  action  for  its  protection  in  occu- 
pying the  streets  of  a  city,  it  must  appear 
that  the  company  acted  strictly  in  accord- 
ance with  the  authority  conferred.  In  stat- 
ing the  English  rule  on  the  subject.  Chief 
Justice  Cockburn,  in  Vaughan  v.  Taff  Vale 
R.  Co.  5  Hurlst.    &    N.    679,    686,    says: 


Nor  does  the  fact  that  a  city  allows  only 
a  reasonable  part  of  a  street  to  be  used  for 
depositing  building  material  thereon,  and 
requires  the  builder  to  indicate  the  locality 
of  such  materials  by  proper  lights,  relieve 
the  city  from  the  duty  to  prevent  the  street 
from  being  so  occupied  as  to  endanger  pass- 
ers-by, or  from  the  damages  arising  from 
a  breach  of  such  duty.  Cleveland  v.  King, 
132  U.  S.  296,  33  L.  ed.  334,  10  Sup.  Ct. 
Rep.  90. 

So,  while  the  mere  deposit  and  storage  of 
materials  in  a  street,  where  a  builder  has  a 
license  from  a  city,  in  a  place  covered  by 
the  license,  is  not  a  nuisance,  a  license  to  a 
builder  will  not  relieve  the  builder  and  the 
city  from  the  duty  of  so  storing,  or  guard- 
ing, or  lighting  a  pile  of  lumber  as  to  leave 
the  street  reasonably  safe  for  the  traveler 
by  night  as  well  as  by  day;  and  whether 
this  has  been  done  in  a  particular  case  is  a 
question  for  the  jury.  Magee  v.  Troy,  su- 
pra. 

And  liability  of  a  city  for  an  injury  re- 
sulting from  building  or  other  material  de- 
posited in  a  street  and  kept  in  such  a  con- 
dition as  to  render  the  street  unsafe  is  the 
same  whether  the  material  was  deposited  in 
the  street  with  oi*  without  a  license  from 
the  city.     Grant  v.  Stillwater,  supra. 

And  neither  the  person  erecting  the  build- 
ing, nor  the  city  itself,  can  escape  liability 
simply  upon  the  issuance  of  a  permit  to 
place  buil({ing  material  upon  the  street. 
Senhenn  v.  Evansville,  140  Ind.  676,  40  N. 
E.  69;  SUte  ex  rel.  Beatty  v.  Omaha,  14 
Neb.  266,  45  Am.  Rep.  108,  16  N.  W.  210. 

So,  a  municipal  corporation  having  ex- 
clusive power  over  the  streets  has  the  right 
to  determine  by  ordinances  to  what  extent 
and  under  what  circumstances  they  may  be 
encumbered  with  building  materials;  but 
such  regulations  must  be  reasonable,  and 
the  obstruction  must  not  be  allowed  to  con- 
tinue longer  than  necessary.  Sinclair  v. 
Baltimore,  69  Md.  592;  Reinhard  v.  New 
York,  2  Daly,  243. 

And  an  agreement  between  a  contractor 
who  placed  building  material  in  a  street  and 
an  adjoining  owner  for  whom  the  material 
was  to  be  used,  showing  him  to  be  an  in- 
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dependent  contractor,  is  inadmissible  in  evi- 
dence in  an  action  against  the  city  to  re- 
cover damages  for  personal  injuries  caused 
by  obstructions  in  the  street.  Koch  v,  Wil- 
liamsport,  196  Pa.  488,  46  Atl.  67. 

And  an  action  for  damages  lies  directly 
against  the  municipal  corporation  in  which 
a  street  is  situated,  for  injuries  sustained 
by  building  materials  encumbering  the 
street,  irrespective  of  the  ,negligence  of  the 
contractors.  Humphries  v.  Montreal,  9  Low- 
er Can.  Jur.  75. 

Nor  is  the  liability  of  a  city  which  grant- 
ed an  abutting  property  owner  a  permit  to 
obstruct  a  street  by  placing  building  mate- 
rial thereon,  for  an  injury  to  a  person  at 
night  because  he  was  not  warned  of  the  ob- 
struction, affected  by  the  fact  that  the  orig- 
inal building  material  constituting  the  ob- 
struction was  removed  from  time  to  time 
and  replaced  with  other  material.  Apker  v. 
Hoquiam  (Wash.)  99  Pac.  746. 

And  evidence  of  one's  occupation  and  use 
of  premises  in  front  of  which  he  has  placed 
building  materials  is  presumptive  evidence 
of  his  ownership  of  the  premises,  so  as  to 
make  him  an  abutter  on  the  highway  with 
the  rights  of  an  abutting  owner.  Loberg  v. 
Amherst,  87  Wis.  634,  41  Am.  St.  Rep.  69, 
58  N.  W.  1048. 

In  Michigan  the  unauthorized  or  excessive 
use  by  abutters  upon  a  street  of  the  privilege 
of  occupying  portions  of  the  street  with  lum- 
ber and  materials  for  building  purposes  is 
an  abuse  to  be  rectified  under  the  police 
powers  of  the  public,  and  does  not  belong  to 
making  or  repairing  of  ways  when  what  is 
done  does  not  create  what  is  properly  a 
defective  way.  McArthur  v.  Saginaw,  58 
Mich.  357,  55  Am.  Rep.  687,  25  N.  W.  313. 

c.  Far  tcater,   gas,   and  sewer  connec' 
tions. 

Municipal  corporations  have  the  right  to 
have  gas  and  water  pipes  sunk  in  their 
streets,  and  to  give  permission  for  the  sink- 
ing thereof,  and  the  making  of  excavations 
therefor;  and  the  city  is  required  to  use 
only  ordinary  care  in  notifying  the  pub- 
lic traveling  on  such  streets  of  the  condition 
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"When  the  legislature  has  sanctioned  and 
authorused  the  use  of  a  particular  thing,  and 
it  is  used  for  the  purpose  for  which  it  was 
authorized,  and  every  precaution  has  been 
observed  to  prevent  injury,  the  sanction  of 
the  I^^lature  carries  with  it  this  conse- 
quence, that,  if  damage  results  from  the  use 
of  such  thing  independently  of  negligence, 
the  party  using  it  is  not  responsible." 
That  rule,  of  course,  is  limited  in  this  coun- 
try by  the  constitutional  provision  that  pro- 
hibits the  legislature  from  taking  private 
property  for  public  use  without  just  com- 
pensation. But,  aside  from  this  limitation, 
the  rule  as  stated  by  the  learned  chief 
justice  is  certainly  sound  in  principle,  and 
clearly  indicates  that  the  beneficiary  of 
the  authority  granted  is  required  to  exer- 


cise the  legislative  grant  without  negligence 
and  with  the  necessary  precaution  to  pre- 
vent injury  to  another.    In  a  recent  work  on 
Nuisances  it  is  said  that  the  rule  may  be 
;  stated  to  be  that,  where  one  has  the  sanction 
i  of   the   state   for  what  he  does,   unless  he 
I  commits  a  fault  in  the  manner  of  doing  it, 
he  is  completely  justified,  provided  the  legis- 
I  lature  has  the  constitutional  power  to  act. 
i  Joyce,  Nuisances,  §  60.    And  in  §  73  of  the 
;  same  work,  citing  authorities  to  support  the 
I  text,  it  is  said:     "So,  though  a  corporation 
j  may  be  authorized  by  law  to  do  a  certain 
I  act,  it  must  so  use  its  powers  as  not  to 
I  injure  another.    The  fact  that  a  work  is  a 
{  lawful  and  beneficial  one  will  not  relieve  the 
I  party  constructing  it  from  liability  to  an- 
other who  is  injured  by  its  improper  and 


thereof;  and,  if  the  public  knows  of  such 
condition,  or  by  the  exercise  of  ordinary  care 
could  know  of  it,  the  city  is  excusable  for 
failure  to  give  notice.  Peoria  v.  Walker,  47 
III.  App.    182. 

And  a  municipal  corporation  is  not  liable 
for  damages  resulting  from  the  digging  of 
a  trench  in  one  of  its  public  streets  by  a 
private  individual  under  a  license  from  the 
corporate  authorities  for  the  purpose  of 
making  connection  with  the  main  conduit 
pipes  for  distributing  water  to  the  inhabit- 
ants, and  neglecting  properly  to  fill  the 
same,  since  excavations  made  for  this  pur- 
pose are  for  private  benefit,  done  at  private 
expense,  and  usually  without  any  direct 
superintendence  of  the  public;  and  only  the 
persons  who  make  them,  or  cause  them  to 
be  made,  are  answerable  for  any  injury  they 
occasion  to  the  right  of  travel.  West  Ches- 
ter V.  Apple,  35  Pa.  284,  78  Am.  Dec.  336. 

And  a  city,  by  granting  an  owner  of  prop- 
erty abutting  on  a  street  a  franchise  which 
authorized  him  to  excavate  in  the  street  for 
the  purpose  of  putting  in  a  waterworks 
plant,  does  not  thereby  become  a  party  to 
such  person's  failure  to  comply  with  an 
ordinance  prohibiting  unguarded  excavations 
in  the  street ;  and,  if  the  city  is  liable  at  all 
for  an  injury  caused  by  such  excavation,  it 
must  rest  upon  the  theory  that  the  land- 
owner, failed  properly  to  guard  the  excava- 
tion, and,  after  due  notice,  the  city  failed 
to  exercise  reasonable  diligence  to  accom- 
plish that  purpose  itself.  Browne  v.  Bach- 
man,  31  Tex.  Civ.  App.  430,  72  S.  W.  622. 
Nor  do  the  granting  of  a  license  by  the 
ofiicers  of  a  municipal  corporation  to  a 
plumber  to  make  and  connect  surface  pipes 
for  conducting  water  from  the  distributing 
pipes  of  the  city  to  private  houses,  and  the 
giving  of  a  special  permit  to  him  to  connect 
with  a  city  sewer  under  the  direction  of  the 
city  inspectors,  make  the  plumber  an  officer 
or  servant  of  the  city  when  employed  by  and 
working  for  private  parties;  and  the  city 
is  not  responsible  for  the  damages  occa- 
sioned by  his  negligence  in  not  guarding  an 
excavation  made  by  him  in  the  street,  and 
leaving  a  pile  of  earth  thereon.  Dor  Ion  v. 
Brooklyn,  46  Barb.  604. 
19L.R.A.(N.S.) 


A  city  is  not  relieved  from  its  obligation 
under  its  charter  to  keep  the  public  highway 
free  from  nuisances  and  in  a  condition  to  be 
safely  traveled,  so  as  to  relieve  it  from  lia- 
bility for  an  injury  resulting  from  a  trench 
in  a  street,  however,  by  the  fact  that  the 
trench  was  dug  by  the  owner  of  adjoining 
property  for  the  purpose  of  conducting  water 
to  his  premises  from  Ihe  pipes  of  the  city, 
and  that,  by  the  city  ordinances,  the  neces- 
sary excavation,  filling  up,  and  paving  were 
to  be  done  by  such  owner.  Baltimore  v. 
Pendleton,  16  Md.  12. 

A  permit  from  village  authorities  to  lay  a 
drain  does  not  authorize  the  person  re- 
ceiving it  to  open  or  dig  in  a  street;  and, 
where  an  opening  is  made  in  a  street  in 
pursuance  of  such  a  permit,  the  person  mak- 
ing it  is  a  trespasser ;  and,  if  his  work  ren- 
ders the  street  unsafe  for  ordinary  travel, 
it  is  the  duty  of  the  village  authorities  hav- 
ing actual  or  constructive  notice  of  the  dan- 
gerous condition  created  by  him  to  take 
proper  measures  to  protect  the  public 
against  it.  Boyle  v.  Hazleton,  171  Pa.  167, 
33  Atl.  142. 

Since  the  excavation  of  openings  in  streets 
and  sidewalks  for  the  purpose  of  laying  a 
private  drain  from  a  house  to  the  public 
main  in  the  street  would  be  a  public  nui- 
sance if  done  without  permission,  it  is  the 
duty  of  a  municipal  corporation  giving  such 
permission  to  see  to  the  work  the  same  as  if 
it  were  being  done  by  its  own  agents,  in 
order  that  it  may  be  done  diligently  and 
properly,  and  not  negligently  to  the  risk 
or  detriment  of  individuals.  Anderson  v. 
Wilmington,  8  Houst.  (Del.)  516,  19  Atl. 
509;  Savannah  v.  Donnelly,  71  Ga.  258. 

And  a  city  which  impliedly  consents  to  the 
temporary  digging  of  a  ditch  in  its  streets 
by  private  persons  is  liable  for  injury  re- 
sulting from  their  negligence  in  failing  to 
put  out  danger  signals  or  barriers  to  guard 
it  at  night.  Corsicana  v.  Tobin,  23  Tex. 
Civ.  App.  492,  57  S.  W.  319. 

Nor  is  a  city  which  permits  a  gas  com- 
pany to  make  excavations  in  its  streets  for 
the  purpose  of  laying  gas  pipes  relieved  from 
liability  to  a  person  injured  by  falling  into 
an  excavation  unnecessarily  left  open  in  a 
33 
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unskilful  construction.  The  grant  of  a 
franchise  by  the  srtate  to  a  person  does  not 
confer  upon  him  the  right  to  inflict  damage 
upon  another  which,  by  reasonable  caution, 
could  have  been  prevented."  Mr.  Smith,  in 
his  Modern  Law  of  Municipal  Corporations 
(§  1097),  after  announcing  the  doctrine 
that  the  legislature  may  authorize  a  per- 
son or  corporation  to  do  an  injurious  act 
which  would  otherwise  be  a  nuisance,  pro- 
ceeds to  say:  "And,  if  the  power  may  be 
exercised  in  a  way  not  to  seriously  injure 
the  public,  but  is  exercised  in  a  way  regard- 
less of  the  public  interest,  there  will  be  no 
legislative  protection.  The  grant  of  power 
is  in  all  cases  to  be  exercised  in  such  man- 
ner as  to  least  interfere  with  public  rights 
and  interests,  and  by  construction  the  grant 


or  license  is  construed  in  favor  of  the  pub- 
lic. Besides,  there  is  a  high  degree  of  care 
to  be  exercised  in  carrying  out  the  grant 
of  power  in  such  casen."  The  rule  is  well 
stated  by  Mitchell,  J.,  in  Pine  City  v. 
Munch,  42  Minn.  342,  6  L.R.A.  763,  44  N, 
W.  197,  w^here  he  says:  "If  the  legislature 
expressly  authorizes  an  act  which  must  in- 
evitably result  in  public  injury,  what  would 
otherwise  be  a  nuisance  may  be  said  to  be 
legalized;  but,  if  they  authorize  an  erection 
which  does  not  necessarily  produce  such  a 
result,  but  such  result  flows  from  the  man- 
ner of  construction  or  operation,  the  legisla- 
tive license  is  no  defense.  In  order  to  justi- 
fy a  nuisance  by  legislative  authority,  it 
must  be  the  natural  and  probable  result  of 
the  act  authorized,  so  that  it  may  fairly  be 


street,  by  the  fact  that  it  has  obtained  from 
the  gas  company  an  agreement  for  securing 
the  safety  of  the  streets.  Russell  v.  Colum- 
bia, 74  Mo.  480,  41  Am.  Rep.  325. 

And,  where  workmen  are  impliedly  per- 
mitted by  a  municipal  corporation  to  dig  a 
ditch  across  a  sidewalk  to  connect  pipes  with 
the  city  waterworks  for  private  individuals, 
it  is  for  the  jury,  in  an  action  against  the 
city  for  an  injury  resulting  from  the  ditch, 
to  say  whether  sufficient  precautions  were 
taken  to  enable  a  person  of  ordinary  pru- 
dence, with  the  exercise  of  ordinary  care,  to 
have  passed  along  the  sidewalk  in  safety. 
Foy  v.  Winston,  126  N.  C.  381,  35  R.  E.  609. 

So,  while  a  municipal  corporation  may  li- 
cense parties  not  in  its  employ  to  open  the 
public  streets  and  sidewalks  with  trenches 
to  connect  house  drains,  water  or  gas  pipes, 
with  the  public  main  in  the  street  for  pri- 
vate advantage  alone,  it  has  the  same  re- 
sponsibility in  the  work  as  if  it  were  done 
by  its  own  agents;  and  it  is  liable  for  dam- 
age to  persons  who  were  injured  in  conse- 
quence of  the  negligent  work  of  a  plumber 
or  other  person  acting  under  its  license.  An- 
derson V.  Wilmington,  supra;  Rock  v.  Ameri- 
can Constr.  Co.  120  La.  831,  14  L.R.A.(N.S.) 
653,  45  So.  741 ;  Godfrey  v.  New  York,  104 
App.  Div.  357,  93  N.  Y.  Supp.  899;  Rein- 
hard  V.  New  York,  2  Dalv,  243;  Hewitt  v. 
Cleveland,  21  Ohio  C.  C.  505. 

The  city  must  respond  in  damages  to  one 
who  is  injured  by  reason  of  an  unprotected 
excavation,  regardless  of  whether  it  had  any 
actual  knowledge  of  such  condition.  Hewitt 
v.  Cleveland  and  Rock  v.  American  Constr. 
Co.   supra. 

And,  where  a  city  permitted  plumbers  to 
dig  a  ditch  across  a  sidewalk  to  connect 
pipes  with  the  city  waterworks  for  private 
individuals  without  special  application  and 
permit,  its  liability  for  an  injury  resulting  to 
a  traveler  from  the  ditch  is  not  affected  by 
the  fact  thut  the  work  was  not  done  by  the 
city  or  its  employees,  and  that  the  city  had 
no  knowledge  that  the  ditch  was  being  cut 
and  had  been  left  unguarded.  Foy  v.  Win- 
ston, supra. 

And  whether  the  plumber  or  the  city  was 
responsible  for  the  acts  of  laborers  in  leaving 
19L.R.A.(N.S.) 


unguarded  an  excavation  made  in  a  street 
to  connect  private  property  with  the  city 
water  mains,  where  the  city  ordinance  pro- 
hibited any  person,  without  the  consent  of 
the  water  board,  from  tapping  or  making 
any  connection  with  a  distributing  pipe, 
which  had  been  interpreted  to  include  the 
making  of  the  excavation  by  the  board, 
whose  custom  had  been  to  furnish  men  for 
that  purpose:  and  the  plumber  employed  by 
the  landowner  had,  in  accordance  with  such 
custom,  applied  for  and  received  the  men, 
who  were  to  be  paid  by  the  city,  which  was 
to  be  reimbursed  by  the  plumber, — is  a  ques- 
tion for  the  jury  to  determine.  W^ilson  v. 
Trov,  135  N.  Y.'96,  18  L.R.A.  449.  31  Am. 
St.  Rep.  817,  32  N.  E.  44. 

So,  the  negligence  of  the  city  employees 
in  leaving  uncovered  an  excavation  in  a 
street,  made  by  them  under  direction  of  the 
superintendent  of  the  city  waterworks,  for 
the  purpose  of  connecting  a  private  house 
with  a  street  main,  makes  the  city  liable 
although  the  work  was  done  at  the  request  of 
a  private  contractor  who  had  agreed  with 
the  owner  of  the  house  to  do  the  work.    Ibid. 

And  the  city  is  liable  though  there  was 
a  condition  that  the  work  should  be  done 
with  care  and  due  regard  for  the  safety  of 
all  who  might  have  occasion  to  pass  that 
way:  such  a  condition  not  absolving  the 
city  from  its  duty  to  keep  the  streets  in 
proper  condition.  Springfield  v.  Scheevers, 
21  111.  App.  203. 

And  a  village  charged  with  the  duty  of 
exercising  ordinary  care  to  keep  its  streets 
in  a  reasonably  safe  condition  for  persons 
making  lawful  use  thereof,  which  licenses 
the  construction  of  a  drain  in  one  of  its 
most  important  streets,  is  bound  to  exereise 
ordinary  care  not  only  as  to  the  construction 
of  the  drain,  but  also  as  to  its  use  within 
the  street.  Svendsen  v.  Alden,  101  Minn. 
158,    112  N.   W.   10. 

So,  where  a  person  in  the  nighttime  fell 
over  a  hydrant  maintained  within  the  lim- 
its of  a  sidewalk  of  a  city  by  a  private  com- 
pany with  the  consent  of  the  city,  the  city 
is  liable  for  the  injury  caused  thereby,  where 
it  had  knowledge  of  the  existence  thereof,  and 
had  permitted  it  to  remain  in  a  dangerous 
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Mid  to  be  covered  by  the  legislation  confer- 
ring the  power.  Wood,  Nuisances,  853- 
861."  In  Babbage  v.  Powers,  130  N.  Y.  281, 
14  L.R.A,  398,  29  N.  £.  132,  the  defendant 
sought  to  excuse  himself  for  maintaining  a 
nuisance  by  haying  procured  municipal  per- 
mission for  his  act.  It  was  held  that  he 
was  not  liable,  in  the  absence  of  negligence; 
but  Vann,  J.,  delivering  the  opinion,  says: 
**The  person  receiving  the  license  is  held  to 
impliedly  agree  to  perform  the  act  permit- 
ted with  due  care  for  the  safety  of  the  pub- 
lic, and  is  made  liable  for  any  violation  of 
duty  in  this  regard."  And  in  a  more'  recent 
case  in  New  York  (Morton  v.  New  York, 
140  N.  Y,  207,  22  L.R.A.  241,  35  N.  E.  490), 
it  is  held,  as  stated  in  the  syllabus,  that  the 
legislative  authority  which  will  shelter  an 


actual  nuisance  must  be  express,  or  a  clear 
and  unquestionable  implication  from  powers 
conferred,  certain  and  unambiguous,  and 
such  as  to  show  that  the  legislature  must 
have  intended  and  contemplated  the  doing 
of  the  very  act  in  quebtion.  ^'Lawful  acts 
may  be  performed  in  such  a  manner,  so 
carelessly,  negligently,  and  with  so  little  re- 
gard to  the  rights  of  others,"  says  Agnew, 
J.,  in  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Gille- 
land,  56  Pa.  445,  94  Am.  Dec.  98,  ''that  he 
who,  in  performing  them,  injures  another, 
must  be  responsible  for  the  damage." 

Applying  these  principles  to  the  case  in 
hand,  we  think  the  learned  court  below 
erred  in  withdrawing  the  case  from  the  jury 
and  directing  a  verdict  for  the  defendant 
city.    In  this  state,  as  all  our  cases  on  the 


condition  for  a  long  time.    King  v.  Oshkosh, 
75  Wis.  617,  44  N.  W.  745. 

And  the  fact  that  a  hydrant  was  erected 
by  a  water  company  under  a  license  from 
the  city  for  that  purpose  does  not  relieve  the 
city  from  liability  for  an  injury  caused  by 
it  after  it  had  notice  that  the  street  was 
rendered  unsafe  thereby.  Burnes  v.  St.  Jo- 
seph, 91  Mo.  App.  489. 

d.  For  cansirueUon  of  sidewalks. 

The  act  of  a  property  owner  who  improves 
a  sidewalk  under  an  ordinance  of  a  town 
cannot  be  deemed  the  act  of  the  town  in 
such  sense  as  to  charge  the  town  with  his 
negligence;  in  order  to  charge  the  corpora- 
tion, evidence  of  the  negligence  of  the  prop- 
erty owner  must  be  supplemented  by  evi- 
dence that  the  town  authorities  were  negli- 
gent, or  that  the  work  directed  to  be  done 
was  intrinsically  dangerous.  Dooley  v.  Sul- 
livan, 112  Ind.  451,  2  Am.  St.  Rep.  209,  14 
N.  E.  666. 

And  an  ordinance  requiring  the  work  of 
building  sidewalks  to  be  done  under  the  su- 
pervision of  the  city  engineer,  and  obligating 
the  city  to  pay  one  third  of  the  cost,  does 
not  make  the  city  responsible  for  the  negli- 
gence of  a  person  building  a  sidewalk  under 
1  contract  with  the  owner  of  adjacent  land, 
where  the  charter  makes  it  the  duty  of  the 
owner  of  land  to  build  the  sidewalk.  Thomp- 
son V.  West  Bay  City,  137  Mich.  94,  100  N. 
W.  280. 

So.  where  an  excavation  is  made  by  a  lot 
owner  pursuant  to  an  ordinance  requiring 
him  to  improye  the  sidewalk,  only  ordinary 
care  is  required  of  the  municipal  corpora- 
tion, its  agents  and  contractors,  and  ordi- 
nary care  does  not  require  that  a  watch 
be  kept  during  the  night  over  the  excava- 
tion, unless  there  are  circumstances  peculiar 
to  the  particular  case  making  it  necessary; 
as  a  general  rule  it  is  sufficient  that  proper 
signals  or  guards  were  placed  about  the  ex- 
cavation on  quitting  work,  and  neither  the 
corporation  nor  its  contractor  is  liable  if  a 
wrongdoer  removes  the  signals  during  the 
night.     Dooley  v.  Sullivan,  supra. 

But,  where  it  is  the  duty  of  a  city,  when- 
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ever  the  public  convenience  or  interests  re- 
quire it,  to  put  the  sidewalks  of  its  streets 
in  a  reasonably  safe  condition,  and.  instead 
of  performing  this  duty,  it  permits  the  pro- 
prietors of  adjoining  property  to  construct 
sidewalks  of  their  own,  it  is  liable  for  all 
damages  resulting  from  their  unsafe  condi- 
tion. Oliver  v.  Kansas  City,  69  Mo.  79; 
Boucher  v.  New  Haven,  40  Conn.  456; 
Plattsmouth  v.  Mitchell,  20  Neb.  228.  29  N. 
W.  593:  Hiller  v.  Sharon  Springs.  28  Hun, 
344;  Hill  V.  Fond  du  Lac,  56  Wis.  242,  14 
N.  W.  25. 

And,  where  the  work  ordered  necessarily 
causes  an  obstruction  or  defect  in  the  street, 
which  renders  it  dangerous,  and  the  proprie- 
tor neglects  to  use  proper  safeguards  to  pre- 
vent accidents,  and  an  accident  results,  the 
city  is  liable  therefor.  Boucher  v.  New 
Haven,  supra. 

So,  where  a  municipal  corporation  licensee 
a  lot  owner  to  build  a  sidewalk  in  front  of 
his  lot,  which  walk  it  is  the  duty  of  the 
corporation  to  build  and  maintain,  and  in 
the  performance  of  such  work  the  lot  owner 
negligently  leaves  an  obstruction  in  the 
street  which  causes  an  injury,  the  city  is  lia- 
ble therefor.  Davis  v.  Omaha,  47  Neb.  836, 
66  N.  W.  859. 

A  license  given  by  a  municipal  corpora- 
tion to  an  individual  to  construct  a  side- 
walk, under  which  he  acted,  raises  no  pre- 
sumption of  license  to  leave- an  area  open 
and  unguarded,  to  the  injury  of  others. 
Bobbins  v.  Chicago,  4  Wall.  657,  18  L.  ed. 
427. 

And  a  person  building  a  sidewalk  under 
license  from  a  municipal  corporation,  who 
leaves  an  area  open  and  unguarded  which 
causes  an  injury  for  which  the  municipal 
corporation  is  called  upon  to  pay,  cannot 
defeat  the  just  claim  of  the  corporation  or 
of  the  injured  party  by  proving  that  the 
work  which  constituted  the  obstruction  or 
defect  was  done  by  an  independent  contract- 
or. Ibid;  Davis  v.  Adrian,  147  Mich.  300, 
110  N.  W.  1084. 

So,  a  city  is  liable  for  an  accident  caused 
by  a  defective  sidewalk,  although  the  walk 
was  constructed  by  a  private  person  without 
its  order^  where  the  defect  was  known  to  the 
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subject  declare,  the  highways  are  primarily 
for  the  passage  of  persons  on  foot  and  in 
vehicles.  It  is  the  duty  of  the  municipal 
authorities  having  control  of  the  highways 
to  keep  that  fact  in  view,  and,  while  per- 
mitting them  to  be  used  for  other  purposes, 
it  should  not  be  done  in  a  manner  which 
woilld  prevent  their  use  by  the  public  or 
would  render  them  unsafe  and  dangerous. 
Seventy  years  ago  the  legislature  of  this 
state  declared  that  the  public  highways 
should  be  constantly  kept  in  repair  and 
kept  clear  of  all  impediments  to  easy  and 
convenient  passing  and  traveling.  This  is 
the  law  of  the  commonwealth  to-day,  and 
includes  the  cities  as  well  as  the  rural  dis- 
tricts. The  electric  company  was  author- 
ized by  the  ordinance  to  locate  and  operate 


its  railway  on  Eleventh  street,  but  there  U 
nothing  in  the  ordinance  from  which  even 
an  inference  can  be  drawn  that  the  uae  of 
Eleventh  street  by  the  company  should  ex 
elude  the  public  from  it,  or  that  the  coir- 
pany  was  authorized  to  construct  or  oper- 
ate its  railway  in  a  manner  which  would 
render  the  street  im necessarily  dangeroua. 
As  it  was  the  duty  of  the  city  to  keep  ita 
streets  clear  of  unnecessary  impedimenta  or 
obstructions  and  reasonably  aafe  for  pub- 
lic use,  we  cannot  assume  or  infer  that  the 
councils  intended  to  hand  over  Eleventh 
street  to  the  electric  company  with  permis- 
sion to  erect  and  maintain  obstructions  on 
it  in  total  disregard  of  the  rights  of  thtf 
public.  In  view  of  this  duty  of  the  citv 
and  of  the  unquestioned  duty  of  the  eiec 


proper  officers  of  the  city,  or  might  have 
been  known  by  the  exercise  of  ordinary  care, 
in  time  to  have  repaired  it  before  the  ac- 
cident.    Barnes  v.  Newton,  46  Iowa,  567. 

And  the  liability  of  a  municipal  corpora- 
tion to  a  person  who  fell  through  a  defective 
grating  in  a  public  sidewalk  is  not  affected 
by  the  fact  that,  if  its  ordinances  had  been 
complied  with  by  the  owner  of  the  property 
fronting  on  the  sidewalk,  the  injuiy  would 
not  have  occurred.  Reinhard  v.  New  York, 
2  Daly,  243. 

And  property  owners  who,  by  direction  of 
the  borough  authorities  and  in  obedience  to 
the  requirement  of  an  ordinance  for  that 
purpose,  are  engaged  in  paving  and  curbing 
the  sidewalk  in  front  of  their  respective  prop- 
erties, are  not  in  any  proper  sense  contract- 
ors exercising  an  independent  employment 
over  which  the  authorities  have  no  control, 
so  as  to  relieve  the  borough  authorities  from 
the  duty  of  seeing  that  the  street  or  streets 
on  which  the  work  is  being  done  are  kept  in 
a  condition  that  is  reasonably  safe  for  public 
travel.  Trego  v.  Honeybrook,  160  Pa.  76, 
28   Atl.   639. 

So,  where  a  city  improved  the  roadway 
of  a  street  and  one  sidewalk,  but  not  the 
opposite  one,  and  a  lot  owner  on  the  unim- 
proved side  made  a  sidewalk  in  front  of  his 
property  under  the  direction  as  to  the  grade 
thereof  of  the  civil  engineer  of  the  city,  it 
being  a  continuation  of  a  sidewalk  which 
had  been  used  by  the  public  for  several  years, 
and  the  sidewalk  so  constructed  terminated 
in  an  abrupt  descent,  over  which  a  foot  pas- 
senger fell  in  the  night  and  injured  himself, 
the  city,  having  notice  of  the  dangerous  char- 
acter of  the  sidewalk,  is  liable  for  the  in- 
jury in  the  absence  of  negligence  on  the 
part  of  the  person  injured,  notwithstanding 
the  fact  that  the  sidewalk  had  been  con- 
structed without  authority  from  it.  Higert 
V.  Greencastle,  43  Ind.  674. 

But,  where  the  duty  to  build  sidewalks 
rests  upon  the  owner  or  occupant  of  abutting 
premises,  and  the  performance  of  it  is  in  no 
sense  the  act  of  the  city,  the  city  cannot  be 
held  liable  for  injuries  resulting  from  the 
plan  of  constructing  the  walk,  as  when  a 
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step  was  left  at  one  end  of  it.  Marquett« 
V.  Cleary,  37  Mich.  296. 

And  a  city  is  not  liable  for  an  injury  du« 
to  the  negligence  of  a  contractor  in  improp 
erly  constructing  a  barrier  to  prevent  people 
from  walking  on  a  new  cement  sidewalk, 
where  the  duty  of  building  the  sidewalk  was 
not  imposed  by  law  upon  the  city.  Thomp- 
son v.  West  Bay  City,  137  Mich.  94,  100  N. 
W.  280. 

Nor  can  a  city  be  held  liable*  for  a  defect- 
ive or  obstructed  condition  of  a  sidewalk 
built  by  an  adjoining  landowner  outside  of 
the  line  of  the  street,  where  the  city  had 
never  assumed  control  over  it,  and  had  no 
legal  right  to  go  upon  the  land.  Jewhurst 
V.  Syracuse,  108  N.  Y.  303,  16  N.  E.  409. 

e.   For    area    ways,    hatch    irayA,    coal 
holeSf   etc. 

If  it  is  necessary  to  occupy  a  sidewalk 
and  dig  an  area  in  it  in  order  to  make  a 
better  building,  and  the  sidewalk  can  be 
occupied  and  the  area  dug  and  secured  with- 
out danger  to  the  public,  this  encroachment 
made  on  the  street  is  reasonable  and  the 
work  lawful;  but  it  is  essential  that  every 
possible  precaution  should  be  used  against 
danger,  and,  if  the  area  is  left  open  and  it 
is  dangerous,  it  is  a  nuisance  which  can  be 
abated.  Chicago  v.  Robbing,  2  Black,  418, 
17  L.  ed.  298. 

And  where  a  hatch  way  is  inserted  in  a 
sidewalk  by  an  abutting  owner  with  the 
knowledge  and  consent  of  the  city  authori- 
ties, and  with  their  implied  license,  it  is 
the  duty  of  the  city  to  see  to  it  that  it  is 
so  located  and  constructed  as  not  to  render 
the  walk  unnecessarily  unsafe  to  persons 
passing  along  the  same  when  the  hatch  way 
may  be  open.  McClure  v.  Sparta.  84  Wis 
269,  36  Am.  St.  Rep.  924,  64  N.  W.  337. 

And  a  city  is  liable  for  injuries  received 
by  a  traveler  who  falls  into  a  hatch  way 
which  a  house  owner  has  been  allowed  to  lo- 
cate and  maintain  in  a  dangerous  condition, 
although  the  immediate  cause  of  the  acci- 
dent was  the  negligence  of  such  house  owner 
in  not  guarding  the  opening.    Ibid. 

So,  a  city  which  issues  a  permit  to  the 
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trie  eompanj  to  construct  this  line  so  as  to 
maintain  the  street  in  a  reasonably  safe 
oondition  for  use  by  the  public,  the  ques- 
tion arises  in  this  case  whether  the  electric 
company  observed  its  duty  in  exercising  the 
authority  conferred  by  the  city,  or  whether 
it  ne;gligently  erected  this  pole  or  negligent- 
ly maintained  it  so  as  to  cause  the  acci- 
dent which  resulted  in  the  death  of  the 
plaintiff's  decedent.  .These  were  questions 
for  the  jury.  If  the  pole,  either  in  its 
original  construction,  or  in  the  manner  of 
its  maintenance,  was  dangerous  to  the  pub- 
lic in  the  use  of  the  street  by  day  or  night, 
municipal  consent  would  afford  the  com- 
pany no  protection.  The  city,  likewise, 
would  be  culpable,  and  liablcf  to  any  person 
injured  by  reason  of  its  neglect  to  protect 


him  against  the  unlawful  use  of  the  street. 
In  daylight,  of  course,  the  pole  could  be 
seen  and  avoided;  but  at  night,  and  espe- 
cially when  it  is  very  dark,  as  on  this  oc- 
casion, and  could  not  be  seen,  a  jury  certain- 
ly would  be  justified  in  finding  that  it  was 
a  dangerous  obstruction.  If,  in  the  con- 
struction of  its  railway,  it  had  been  neces- 
sary to  leave  a  hole  in  the  street  of  equal 
dimensions  with  the  base  of  the  pole,  it 
could  not  reasonably  be  pretended  that  mu- 
nicipal consent  to  construct  the  railway  on 
the  street  would  authorize  such  action  on 
the  part  of  the  company,  unless  the  public 
was,  by  some  means,  warned  by  day  and 
night  of  the  existence  and  location  of  the 
hole.  The  hole,  however,  would  not  be  more 
dangerous  than  the  base  of  the  pole  which 


<»wner  of  land  abutting  upon  a  street  to  ex- 
cavate beneath  the  sidewalk,  which  neces- 
sitates the  removal  of  the  sidewalk  itself 
and  the  erection  of  a  temporary  bridge  in 
place  thereof,  is  under  an  absolute  duty  to 
nee  to  it  that  the  portion  of  the  street  in- 
terfered with  by  reason  of  the  permit  is 
kept  reasonably  safe,  or  that  a  person  using 
it  is  seasonably  warned  that  he  cannot  rely 
•n  the  presumption  that  it  is  safe  for  use. 
Parks  V.  New  York,  111  App.  Div.  836,  98 
K.  Y.  Supp.  94,  affirmed  in  187  N.  Y.  555,  80 
K.  E.  1115. 

And  a  city  which  permitted  a  lot  owner 
to  make  a  dangerous  cellar  way  in  a  side- 
walk and  street  in  front  of  his  house,  which 
he  subsequently  covered  with  a  frail  trap- 
door defective  in  construction,  and  around 
which  no  safeguards  were  placed,  and 
tlirough  which  a  person  traveling  over  the 
sidewalk  about  two  months  afterwards  broke 
and  was  precipitated  into  the  excavation  be- 
low, causing  personal  injuries,  cannot  relieve 
itself  from  liability  because  the  dangerous 
and  unguarded  opening  was  made  and  cov- 
ered by  the  lot  owner,  since  it  was  its  duty 
to  supervise  the  work  of  covering  the  exca- 
vation and  to  cause  the  use  of  suitable  pre- 
cautions to  prevent  accident.  Abilene  v. 
Cowperthwait,  52  Kan.  324,  34  Pac.  795. 

Nor  can  a  municipal  corporation  escape 
liability  for  failure  to  maintain  a  sidewalk 
in  a  reasonably  safe  condition  by  permitting 
a  property  owner  to  have  a  coal  hole  in  his 
walk.  Chicago  v.  Jarvis,  226  111.  614,  80 
N.  E.  1079. 

And  a  city  which  permits  the  construction 
of  a  vault  in  a  sidewalk  must  use  due  care 
and  diligence  to  see  that  the  vault  is  prop- 
erly constructed,  and  the  opening  thereto 
securely  and  safely  covered;  and,  where  it 
has  exclusive  control  over  the  sidewalk,  the 
court  will  infer,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  it  was  constructed 
under  a  license  from  the  city  authorities. 
Kenyon  v.  Indianapolis,  Wilson,  Super.  Ct. 
(Ind.)    129. 

And,  where  an  abutting  owner  on  a  street, 
who  was  erecting  a  building  with  the  knowl- 
edge and  consent  of  the  city  authorities,  in 
order  to  reach  the  basement,  made  an  exca- 
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vation  under  the  sidewalk,  which  was  kept 
covered  by  loose  boards,  except  when  access 
to  the  basement  was  necessary,  when  a  por- 
tion of  them  were  removed,  and  replaced 
when  the  necessity  was  past;  and  an  un- 
known person  removed  the  covering  after 
6  o'clock,  and  that  nip;ht  a  person  fell  into 
the  opening  and  was  injured, — ^the  question 
whether  this  covering  of  boards,  which  could 
be  easily  removed,  afforded  a  sufficient  se- 
curity, is  one  for  the  jury  in  an  action 
against  the  city  for  the  injury.  Sterling  v. 
Thomas,  60  111.  264. 

In  Kansas  no  city  has  any  power  to  con- 
fer upon  any  private  person  any  right  to 
use  a  street  or  any  portion  thereof  for  the 
purpose  of  a  cellar  way,  or  for  any  other 
purpose  except  for  passing  and  repassing. 
Smith  V.  Leavenworth,  15  Kan.  81. 

But,  while  the  use  of  any  portion  of  a 
street  for  a  private  cellar  way  is  unauthor- 
ized by  law,  yet,  if  the  cellar  way  was  so 
guarded  as  to  be  perfectly  safe  under  all 
ordinary  circumstances  for  persons  traveling 
upon  the  street,  the  city  would  not  be  so 
guilty  of  negligence  as  to  be  liable  for  some 
unforeseen  injury  resulting  from  some  for- 
tuitous circumstances  which  could  not,  in 
the  ordinary  course  of  events,  be  expected  or 
anticipated  as  likely  to  occur.    Ibid. 

/.  Signs  and  other  objects  overhanging 
or  liable  to  fall. 

Things  hanging  over  a  street  with  per- 
mission of  the  municipal  corporation  are 
obstructions  for  which  it  may  be  held  re- 
sponsible, where  they  make  travel  unsafe, 
as  well  as  things  upon  the  ground.  Larson 
V.  Grand  Forks,  3  Dak.  307,  19  N.  W.  414. 

And,  where  an  occupant  of  premises  abut- 
ting on  a  city  street  suspended  a  business 
sign  from  an  iron  rod  extending  from  the 
building  so  that  it  hung  over  the  middle 
of  the  sidewalk  and  about  13  feet  above  it; 
and  the  city  allowed  the  sign  to  remain  in 
that  position  after  receiving  notice,  or  after 
it  should  have  known,  that  the  sign  had 
become  unsafe, — it  is  liable  for  personal  in- 
juries sustained  by  a  pedestrian  in  conse- 
quence of  the  sign  falling  upon  him.    Leary 
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caused  MoKim*8  death,  and  both  would 
manifestly  be  a  dangerous  obstruction  in 
the  middle  of  a  city  street  of  a  very  dark 
nitvht  with  no  signals  or  lights  to  indicate 
their  location.  The  rule  which  requires  the 
streets  of  a  city  to  be  kept  clear  of  danger- 
ous impediments  applies  to  the  nighttime, 
as  well  as  to  the  daytime,  and  demands  of 
the  municipality  action  which  *:.'ill  maintain 
the  safety  of  the  street  during  the  whole  of 
the  twenty-four  hours. 

The  fact  that  there  was  ample  space  be- 
tween the  pole  and  the  curb  for  teams  to 
t>ass  and  repass,  as  suggested  by  the  appel- 
lee, does  not  alter  the  case.  This  pole  stood 
nearly  in  the  center  of  the  street,  where  a 
traveler  would  presume  there  was  safety, 
and  where  instinctively  he  would  go  of  a 
dark  night  in  order  that  he  might  have  safe 
transit.  This  was  a  thickly  populated  com- 
munity, and,  notwithstanding  the  width  of 


the  street,  the  city,  as  well  as  the  electric 
company,  should  have  expected  the  frequent 
use  of  every  part  of  the  street,  both  by  night 
and  day.  Care,  under  the  circumfltances. 
therefore,  required  the  company,  and  on  its 
default,  the  city,  to  give  notice  of  the  pres- 
ence of  the  pole  to  those  who  might  be 
using  the  street  at  night.  Tt  was  a  ques- 
tion for  the  company,  subject  to  the  ap- 
proval of  the  city,  to 'determine  what  was 
necessary  for  this  purpose.  The  only  obli- 
gation resting  upon  either  of  them  was  that 
they  took  reasonable  precaution  to  accom- 
plish the  purpose  intended.  This  might 
have  been  done  by  a  light  on  the  pole  itself, 
or  by  lights  in  the  immediate  vicinity  of  the 
pole,  or  in  other  ways  that  could  be  sug- 
gested. The  failure,  however,  to  observe  any 
precaution  to  protect  people  using  the 
street  during  the  night  became  a  question 


v.  Yonkers,  95  App.  Div.  126,  88  N.  Y.  Supp. 
829. 

So,  an  improperly  constructed  billboard 
standing  wholly  in  a  street  between  the  side- 
walk and  the  abutting  property  is  a  defect 
in  the  sidewalk,  within  the  meaning  of  a 
statutory  provision  that  no  action  shall  be 
brought  against  a  municipal  corporation  on 
account  of  injuries  resulting  from  defective 
streets  or  sidewalks  after  six  months  from 
the  date  of  the  injury,  unless  written  notice 
of  such  injury  be  served  on  the  corporation 
within  ninety  davs  after  its  occurrence. 
Kliven  v.  Sioux  City,  85  Iowa,  346,  52  N.  W. 
246. 

And  evidence  tending  to  show  that  a  bill- 
lioard  which  a  city  had  permitted  to  be 
erected  and  maintained  close  to  or  upon  a 
sidewalk,  and  which  blew  over  and  injured  a 
traveler,  was  not  securely  braced  at  the 
time;  and  that  such  condition  had  existed 
for  about  a  year  prior  thereto, — is  admissi- 
ble in  an  action  against  the  city  for  the  in- 
jury.   Bemis  v.  Omaha  (Neb.)  116  N.  \V.  31. 

But,  where  a  billboard  was  placed  in  a 
portion  of  a  street  not  generally  used  by 
the  public;  and  the  board  was  not  an  ob- 
struction and  did  not  interfere  with  the  or- 
dinary use  of  the  street  or  sidewalk  near  it; 
and  it  was  constructed  in  a  substantial  man- 
ner so  as  to  be  safe  under  ordinary  circum- 
stances; and  it  was  blown  over  by  an  ex- 
traordinary arid  unprecedented  wind,  and  a 
person  was  injured  thereby, — the  city  cannot 
l)e  held  responsible  for  the  injury.  Oak  Har- 
bor V.  Kallagher,  52  Ohio  St.  183,  39  N.  E. 
144. 

And,  where  a  billboard  erected  near  or 
upon  a  street  by  permission  of  the  city  was 
blown  over,  and  it  injured  a  traveler,  and 
the  witnesses  in  behalf  of  the  plaintiff,  in  an 
action  for  the  injury,  testified  that  the  char- 
acter of  the  storm  which  blew  the  billboard 
over  was  extraordinary  and  unprecedented, 
and  others,  in  behalf  of  the  defendant,  testi- 
fied that  the  storm  was  not  worse  than  had 
occurred  through  various  years,  and  that  in 
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preceding  years  the  winds  had  been  as  high 
and  variable  as  the  one  that  overturned  the 
billboard,  the  court  will  not  say,  as  matter 
of  law,  that  reasonable  men  might  not  dif- 
fer as  to  whether  or  not  the  windstorm  was 
of  such  a  character  that  the  city,  iri  the  ex- 
ercise of  ordinary  care,  would  not  be  bound 
to  anticipate  and  guard  against  it.  This 
should  be  left  to  the  jury.  Bemis  v.  Omaha, 
supra. 

So,  a  municipal  corporation  which  per- 
mits the  stringiug  of  a  wire  across  a  public 
street  for  the  giving  of  an  acrobatic  per- 
formance is  liable  to  a  pedestrian  on  th? 
street  for  injuries  caused  by  being  struck 
by  a  performer  who  falls  from  the  wire 
while  engaged  in  his  performance,  where  the 
duty  is  imposed  upon  the  municipality  by 
statute  of  keeping  its  streets  free  from' nui- 
sances. Wheeler  v.  Ft.  Dodge,  131  Iowa, 
566,  9  L.R.A.(N.S.)    146.  108  N.  W.  1057. 

And,  where  an  electric  light  company  li- 
censed to  use  a  street  erected  a  pole  therein, 
and,  to  keep  it  in  position,  attached  a  wire 
from  the  top  thereof  extending  across  the 
street,  which  was  fastened  to  a  decayed  and 
unsafe  tree  outside  and  beyond  the  street, 
the  city,  having  actual  notice  or  knowledge 
of  the  negligence  and  carelessness  of  the 
company  in  so  fastening  the  wire,  was  un- 
der duty  to  exercise  at  least  reasonable  dili- 
gence in  having  the  wire  removed  or  safely 
secured;  and,  where  the  decayed  tree  fell, 
and  the  wire  was  thereby  loosened  so  that  it 
lay  across  the  street  about  8  inches  above 
the  sidewalk,  and  injuries  were  sustained  by 
a  person  tripping  upon  it,  the  city  may  be 
held  liable  for  the  injury  though  it  had  no 
notice  of  the  falling  of  the  tree  and  the  pres- 
ence of  the  wire  in  its  position  after  the 
fall.  Lafayette  v.  Ashbv,  8  Ind.  App,  214, 
34  X.  E.  238,  35  N.  E.  '516. 

But  evidence  in  an  action  against  a  city 
for  damages  for  personal  injuries  sustained 
by  a  collision  with  a  pole  overhanging  the 
driveway  of  the  street,  that  the  pole  was 
erected   by  a  telephone  company  with   the 
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of  negligence  which  should  have  been  sub- 
mitted to  the  jury. 

It  ia  not  necessary  in  this  case  to  discuss 
or  determine  the  duty  of  a  city  to  light  its 
streets.  The  broad  question  presented  for 
decision  here  is  whether  the  city,  under  the 
circumstances  disclosed  by  the  testimony, 
was  guilty  of  negligence  in  permitting  a 
dangerous  obstruction  on  one  of  its  streets 
which  resulted  in  the  death  of  the  plaintiff's 
decedent.  That  is  a  question  which,  under  a 
proper  charge  by  the  court,  was  for  the  jury. 

We  are  not  convinced  that  the  trial  court 
erred  in  refusing  to  admit  the  opinions  of 
the  plaintifTs  witnesses  as  to  the  dangerous 
condition  of  the  street.  There  was  no  diffi- 
culty here  in  the  witnesses'  describing  the 
pole,  its  size,  the  manner  of  its  structure, 
its  location,  and  all  of  the  conditions  exist- 
ing at  the  place  of  the  accident.  Whether, 
under  all  the  circumstances,  the  pole  either 


in  its  original  construction  or  in  its  mainte- 
nance  was  dangerous  to  public  travel  on 
that  street,  of  a  dark  night,  was  as  easily 
determinable  by  the  jury  as  by  the  wit- 
nesses. Where  mere  descriptive  language  is 
inadequate  to  convey  to  the  jury  the  precise 
facts,  or  their  bearing  on  the  issue,  a  wit- 
ness may  be  allowed  to  supplement  his  de- 
scription by  his  opinion,  ^  put  the  jury  in 
position  to  determine  the  facts  in  issue; 
but,  when  the  circumstances  are  such  that 
they  can  be  fully  and  accurately  described 
to  the  jury,  and  their  bearing  on  the  issue, "* 
estimated  by  persons  without  special  knowl- 
edge or  training,  opinions  of  witnesses,  ex- 
pert or  other,  are  inadmissible.  Graham  v. 
Pennsylvania  Co.  139  Pa.  149,  12  L.R.A. 
293,  21  Atl.  161. 

The  eleventh  and  twelfth  assignments  are 
sustained,  the  judgment  is  reversed,  and  a 
venire  facias  is  awarded. 


sanction  of  the  <*ity,  and  that  it  was  8  inches 
inside  of  the  curb  line  at  its  base,  and  that 
for  more  than  a  year  it  had  been  permitted 
from  a  point  7V^  to  8  feet  above  the  street 
to  overhang  the  driveway,  the  construction 
of  which  was  such  as  to  render  it  proper  for 
travelers  to  use  all  parts  of  the  driveway  up 
to  the  curb,  is  not  sufficient  to  go  to  the 
jury  on  the  question  whether  the  position 
of  the  pole  was  such  as  to  make  the  highway 
unsafe  for  public  travel.  Fisher  v.  Mt.  Ver- 
non, 41  App.  Div.  293,  68  N.  Y.  Supp.  499. 

So,  a  city  which  permitted  an  owner  of 
property  abutting  on  a  street  to  maintain 
a  platform  extending  out  from  the  second 
story  of  his  building  over  the  sidewalk  is 
not  liable  to  a  person  passing  by  under  the 
platform,  who  was  struck  by  a  bale  of  hay 
which  was  thrown  out  of  the  second  story 
of  the  building  by  the  occupant,  where  the 
injury  was  the  result  of  carelessness  and 
negligence  of  the  occupant  in  throwing  the 
bale  of  hay  from  the  second  story  to  the 
sidewalk,  and  the  accident  would  have  been 
just  as  likely  to  have  happened  in  the  ab- 
sence of  a  platform  as  in  its  presence,  the 
platform  being  a  condition,  and  not  the 
cause  of  the  accident.  Parmenter  v.  Marion, 
113  Iowa,  297,  85  N.  W.  90. 

But,  where  a  railroad  trestle  which  passed 
over  a  public  street  in  a  city  was  always 
so  low  that  it  necessarily  impaired  the  use- 
fulness of  the  street,  and  the  city  permitted 
such  trestle  to  be  built  and  maintained,  and 
an  injury  resulted  from  the  insufficiency  of 
the  height  of  such  trestle  above  the  street, 
the  whole  question  of  the  responsibility  of 
the  railroad  company  and  of  the  city,  and 
of  their  negligence  in  respect  to  the  trestle 
and  street,  is  properly  left  to  the  jury  in  an 
action  for  the  injury.  Ft.  Scott  v.  Peck,  5 
Kan.  App.  693,  49  Pac.  111. 

/F.  Vne    permitted    for    huniness    and 
general  purposes. 

An  abutting  owner  upon  a  street,  engaged 
in  manufacturing  goods,  has  the  right  to 
19  L.R.A.  (N.S.) 


make  reasonable  use  of  the  street  for  the 
deposit  of  his  manufactured  goods  for  the 
purpose  of  loading  and  unloading  them, 
though  not  directly  authorized  by  an  ordi- 
nance of  the  city;  but  he  has  no  right  to 
make  a  permanent  use  of  the  streets  for 
storing  his  property,  or  to  make  such  tem- 
porary use  as  will  unreasonably  interfere 
with  travel,  and  the  reasonableness  of  the 
use  should  be  measured  by  the  character  of 
the  articles  to  be  handled.'  Gerdes  v.  Chris- 
topher k  S.  Architectural  Iron  &  F.  Co.  124 
Mo.  347,  25  S.  W.  567,  27  S.  W.  616. 

And,  where  a  manufacturing  company  left 
large  iron  pillars  in  the  street  in  front  of 
its  place,  for  a  number  of  days,  for  the  pur- 
pose of  loading  and  unloading;  and  a  trav- 
eler collided  with  them  and  was  injured, — 
it  is  a  question  for  the  jury  to  say  whether 
or  not  they  were  allowed  to  remain  in  the 
street  an  unreasonable  length  of  time.    Ibid. 

So,  fuel  and  other  things  may  be  placed 
in  the  street  until  they  can  be  removed  to 
the  owner's  premises.  Herfurth  v.  Wash- 
ington, 6  D.  C.  289 ;  Ladoga  v.  Linn,  9  Ind. 
App.  16,  36  N.  E:  169. 

It  is  the  duty  of  a  municipal  corporation, 
however,  to  forbid  and  prevent  the  use  of  its 
highway  margins  as  places  of  deposit  for 
private  property;  and,  if  it  negligently  suf- 
fers such  margins  to  become  and  remain 
unsafe  by  being  thus  encumbered,  a  person 
who,  without  fault  on  his  part,  meets  with 
an  accident  on  account  thereof,  may  recover 
of  the  municipality.  Morse  v.  Richmond,  41 
Vt.  435,  98  Am.  Dec.  600. 

Streets  and  highways  are  designed  for  the 
use  of  the  public  for  the  purpose  of  passage 
and  travel,  and  their  use  by  an  individual 
simply  for  his  own  convenience  and  accom- 
modation, unaccompanied  with  the  public 
use,  as  for  drains,  sewers,  vaults,  or  cess- 
pools, is  unauthorized  and  essentially  a  nui- 
sance; and  the  municipal  corporation  is  re- 
sponsible for  injuries  thus  occasioned,  be- 
cause it  is  illegal  and  improper  and  a 
breach   of   duty   in    it   to    allow    a   public 
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thoroughfare  to  he  thus  diverted  to  a  mere 
private  use.  Wendell  v.  Troy,  30  Barb. 
329,  affirmed  in  4  Abb.  App.  Dec.  563; 
Curiy  V.  Mannington,  23  W.  Va.  14. 

And,  where  a  person  fell  over  a  casting 
in  a  street  which  was  much  frequented  by 
day  and  night,  and  there  was  evidence  in  an 
action  against  the  city  for  the  injury  that 
castings  or  machinery  were  upon  the  side- 
walk all  the  time#.nd  had  been  for  months 
before  the  accident,  but  no  witness  could 
say  positively  that  the  same  pieces  were 
there  for  any  considerable  time,  but  several 
^aid  that  substantially  the  same  obstruc- 
tion was  there,  consisting  of  the  product  of 
a  factory,  it  is  a  question  for  the  jury  to 
determine  whether  the  constant  repetition 
of  the  act  of  placing  machinery  and  cast- 
ings upon  the  sidewalk  was  such  as  to 
amount  to  substantial  continuity  of  obstruc- 
tion as  distinguished  from  the  lawful  tem- 
porary use  of  the  sidewalk.  Davis  v.  Corry, 
164  Pa.  698,  26  Atl.  621. 

So,  an  adjoining  owner  has  no  right  to 
appropriate  a  portion  of  the  highway  as 
a  stable  yard  or  storage  place  for  his  drays 
or  wagons  when  they  are  not  in  use.  Ladoga 
v.  Linn,  supra. 

And,  when  a  dangerous  piece  of  machin- 
ery is  placed  in  an  alley  by  the  owner  of 
abutting  lots,  and  is  allowed  to  remain  for 
years,  lK>th  the  individual  and  the  municipal 
corporation  are  guilty  of  n^ligence,  and 
both  are  liable  for  injuries  sustained  by  a 
child  who  is  hurt  upon  such  machinery. 
Osage  City  v.  Larkin,  40  Kan.  206,  2  L.RJ^. 
56,  10  Am.  St.  Rep.  186,  19  Pac.  668. 

So,  a  building  or  other  similar  structure 
erected  and  maintained  in  a  public  street  of 
a  municipality  by  a  third  party  for  his  pri- 
vate use  is  a  nuisance,  although  sufficient 
space  is  left  for  the  passage  of  vehicles  and 
persons;  and  the  municipality  is  guilty  of 
negligence  if,  with  notice  thereof,  it  per- 
mits the  street  so  to  be  obstructed.  Mc- 
Dowell v.  Preston,  104  Minn.  263,  18  L.R.A. 
(N.S.)  190,  116  N.  W.  470;  Smith  v.  Davis, 
22  App.  D.  C.  298. 

And,  where  a  city  granted  a  license  to  a 
person  to  move  buildings  in  the  streets  sub- 
ject to  the  supervision  of  the  city  marshal, 
the  city  is  responsible  for  the  condition  in 
which  the  building  was  while  in  the  street; 
and,  where  a  person  was  injured  by  the  up- 
setting of  a  buggy  in  which  she  was  riding 
by  reason  of  one  of  the  wheels  striking  a 
timber  projecting  therefrom,  evidence  tend- 
ing to  show  that  the  work  of  moving  the 
building  was  negligently  done  is  competent 
in  an  action  against  the  city  for  the  injury. 
Hayes  v.  West  Bay  City,  91  Mich.  418,  61 
N.  W.  1067. 

And  the  city,  id  such  case,  cannot  escape 
liability  for  the  injury  because  of  a  con- 
tract with  an  electric  light  company  to  light 
the  street,  where  it  appears  that  this  con- 
tract was  not  always  performed.     Ibid. 

So,  where  a  city  suffers  a  market  to  be 
carried  on  in  the  street  in  violation  of  law 
and  the  rights  of  the  public,  though  the  city 
itself  did  not  establish  the  market,  the  oc- 
cupation of  the  street  by  it  is  a  nuisance, 
19L.R.A.(N.S.) 


which  it  is  the  duty  of  the  city  to  abate, 
and  for  which,  if  anyone  is  injured  thereby, 
it  is  liable  to  be  held  in  damages.  CDwyer 
V.  Northern  Market  Co.  24  App.  D.  C.  81. 

And  the  facts  that  sheds  or  stalls  are 
erected  and  occupied  as  a  market  by  per- 
mission of  the  commissioner  of  streets;  and 
that  fees  for  the  use  of  such  sheds  and  stalls 
as  market  stands  at  a  fixed  rate  for  a  period 
of  several  months  are  collected  of  the  mar- 
ket by  its  clerk,  and  by  him  paid  to  the  comp- 
troller of  the  city ;  and  that  the  erection  and 
occupation  of  such  sheds  prevented  access 
to  the  houses  fronting  on  such  street  and 
caused  special  damage  to  the  owners  there- 
of,— are  sufficient  prima  facie  to  establish 
the  liability  of  the  city  for  such  damage. 
St.  John  V.  New  York,  3  Bosw.  483. 

And  a  charter  provision  of  a  city  that  the 
board  of  aldermen  shall  not  have  power  to 
authorize  the  placing  or  continuing  of  any 
obstruction  upon  any  sidewalk  except  the 
temporary  occupation  thereof  during  the 
erection  or  repair  of  a  building  on  a  lot 
opposite  the  same  does  not  authorize  such 
contractor  to  place  a  tool  chest  on  a  side- 
walk while  repairing  a  sewer  on  the  opposite 
side  of  the  street.  Warden  v.  New  York, 
123  App.  Div.  733,  108  N.  Y.  Supp.  306. 

So,  a  municipal  corporation  does  not,  by 
merely  permitting  another  to  erect  and  oper- 
ate an  electric-light  and  power  plant  in  the 
city  streets,  become  charged  with  the  duty 
of  maintaining  poles,  wires,  and  lamps  con- 
nected therewith  in  a  safe  condition,  and  of 
inspecting  them  from  time  to  time;  the 
rights  of  the  public  are  sufficiently  pro- 
tected by  imposing  the  duty  of  keeping 
watch  over  these  api^iances  upon  the  cor- 
poration or  person  owning  and  operating 
them,  and  holding  the  municipal  corpora- 
tion liable  only  in  cases  wherein,  after  ac- 
tual or  constructive  notice  of  the  existence 
of  the  danger  to  the  public  in  the  use  of  the 
street,  growing  out  of  or  caused  by  some 
defect  in  the  appliances,  the  municipal  cor- 
poration does  not  use  diligence  in  obviating 
the  danger  thus  created.  Denver  v.  Sher- 
ret,  31  C.  C.  A.  499,  60  U.  S.  App.  104,  88 
Fed.  226. 

And  the  duty  imposed  upon  a  municipal 
corporation  in  regard  to  highways  and 
streets,  to  keep  them  ordinarily  safe  for 
travel  and  in  proper  repair  for  that  pur- 
pose, relates  only  to  construction  and  re- 
pair, and  does  not  apply  to  the  condition  of 
a  scaffold  erected  by  a  party  under  a  con- 
tract with  the  city  to  furnish  and  set  off 
fireworks.  Herdenwag  v.  Philadelphia,  3 
Pa.  Dist.  R.  292,  affirmed  in  108  Pa.  72,  31 
Atl.  1063. 

So,  where,  by  the  terms  of  a  written  con- 
tract with  a  municipality  to  furnish  a  dis- 
play of  fireworks,  a  contractor  undertook  to 
purchase  the  fireworks  and  set  them  off  and 
do  the  whole  work  for  a  designated  sum 
for  the  entire  services,  he  is  an  independent 
contractor;  and  the  municipality  is  not  lia- 
ble for  injuries  caused  to  a  traveler  in  the 
street  by  the  contractor's  negligence  in  the 
erection  of  a  scaffold  for  the  fireworks.    Hei- 
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denwag  t.  Philadelphia,  168  Pa.  72,  31  AtL 
1063. 

And,  while  a  city  has  no  legal  right  to 
grant  a  license  to  store  or  keep  a  wagon  in 
the  street,  its  liability  for  an  injury  result- 
ing from  keeping  a  wagon  in  the  street  is 
not  established  by  the  mere  proof  of  the 
fact  of  granting  the  license.  Cohen  v.  New 
York,  33  Hun,  404. 

But  a  city  which  authorizes  and  sanctions 
and  knowingly  and  carelessly  allows  one  of 
its  principal  streets  to  be  obstructed  by  an 
exhibition  of  wild  animals  therein,  which 
exhibition  is  calculated  to  produce  injury 
to  persons  lawfully  traveling  along  the 
street,  is  liable  for  an  injury  caused  by  the 
animals  frightening  a  team  traveling  on 
the  street  and  rendering  it  unmanageable  so 
that  a  passenger  is  injured.  Little  v.  Madi- 
son, 42  Wis.  643,  24  Am.  Rep.  435. 

V.  Use  hy  street  railway, 

'  A  railroad  cannot  occupy  a  street  with 
its  tracks,  even  temporarily,  unless  the  right 
is  clearly  conferred  by  its  charter;  and  the 
common  council  of  the  city  cannot  confer 
buch  right;  and  the  unauthorized  occupation 
of  a  street  by  railway  tracks  is  a  nuisance 
per  8€,  which  equity  will  restrain  upon  in- 
formation of  the  attorney  general  without 
a  preliminary  trial  at  law.  Atty.  Gen.  v. 
Lombard  &  S.  Streets.  Pass.  R.  Co.  10  Phila. 
353. 

And  a  complaint  alleging  that  the  de- 
fendant city  directed  the  maintenance  of  a 
railroad  in  a  public  highway,  which  consti- 
tuted a  nuisance  from  which  the  plaintiff 
sufTered  special  damage,  is  good  as  against 
A  demurrer.  Redford  v.  Coggeshall,  19  R. 
{.  313,  36  Atl.  89. 

But  the  duty  of  a  city  to  keep  its  streets 
and  alleys  open  and  free  from  all  nuisances 
does  not  prevent  the  carrying  out  of  specific 
authority  to  permit  and  authorize  the  laying 
of  railway  tracks  in  its  streets,  alleys,  and 
public  places.  Heath  v.  Des  Moines  &  St. 
L.  R.  Co.  61  Iowa,  11,  15  N.  W.  573;  Michi- 
gan City  V.  Boeckling,  122  Ind.  39,  23  N.  E. 
518;  Lockport  v.  Licht,  221  111.  35,  77  N.  E. 
581. 

And  the  fact  that  an  obstruction  was 
placed  in  a  street  by  a  railroad  company 
under  a  franchise  authorizing  it  to  build  a 
railway  track  in  a  street  does  not  exonerate 
the  city  from  liability  for  an  injury  caused 
thereby  if  it  had  been  there  a  sufficient 
length  of  time  to  arrest  the  attention  of 
the  city;  in  sXich  case  it  was  its  duty  to 
either  require  the  railroad  company  to  re- 
store the  street  to  a  reasonably  safe  condi- 
tion, or  to  make  such  restoration  itself. 
Br>'ne  v.  Syracuse,  79  Hun,  555,  29  K  Y. 
Supp.  912;  Wilson  v.  Watertown,  3  Hun, 
508. 

And  the  supposition  and  assumption  upon 
the  part  of  the  authorities  of  a  village  which 
has  granted  to  a  railroad  company  the  fran- 
chise to  construct  its  railroad  in  streets  of 
the  village,  that  the  company  will  do  all  that 
is  essential  in  the  way  of  precautionary 
measures  for  the  safety  of  travel  in  the 
19L.R.A.(N.S.) 


streets  does  not  excuse  them  from  that  rea- 
sonable care  and  vigilance  in  the  manage- 
ment of  the  streets  which  their  duty  to  the 
public  imposes  upon  them.  Hoyer  v.  North 
Tonawanda,  79  Hun,  39,  29  N.  Y.  Supp.  650. 

And,  where  a  complaint  charges  the  de- 
fendant city  with  directing  the  maintenance 
of  a  railroad  in  a  public  highway,  which 
constituted  a  nuisance,  from  which  tlie 
plaintiff  suffered  special  damage,  a  plea  set- 
ting up  a  charter  to  construct  and  operate 
a  street  railway  in  such  street  as  the  de- 
fendant's city  council  should  determine,  and 
an  ordinance  of  said  council  designating  as 
one  of  such  streets  the  highway  in  contro- 
versy, is  sufficient.  Redford  v.  Coggeshall, 
supra. 

So,  municipal  corporations  in  the  streets 
of  which  railway  tracks  are  permitted  are 
bound  to  see  that  the  construction  of  rail- 
way tracks  in  their  streets  does  not  unnec- 
essarily interfere  with  and  endanger  other 
uses  of  such  streets.  Kennedv  v.  Lansing, 
99  Mich.  518,  58  N.  W.  470;  Steubenville  v. 
McGill,  41  Ohio  St.  235. 

And  a  city  whose  duty  it*  is  to  keep  its 
streets  in  a  reasonably  safe  condition  is  not 
absolved  from  its  responsibility  therefor  by 
a  contract  whereby  a  street  railway  com- 
pany occupies  a  street  and  undertakes  to 
keep  the  street  so  occupied  in  order.  Aiken 
V.  Philadelphia,  9  Pa.  Super.  Ct.  502. 

A  municipal  -corporation  is  not  relieved  of 
care  and  responsibility  for  the  condition  of 
its  street  by  permitting  a  railway  company 
to  lay  out  and  operate  its  track  upon  and 
along  it.  Cline  v.  Crescent  City  R.  Co.  41 
La.  Ann.  1031,  6  So.  851 ;  Campbell  v.  Still- 
water, 32  Minn.  308,  50  Am.  Rep.  567.  20 
N.  W.  320;  Hoyer  v.  North  Tonawanda,  su- 
pra. 

Or  because  the  injury  complained  of  was 
caused  by  misconduct  or  negligence  in  the 
construction  or  repair  of  a  street  railway. 
Bailey  v.  Boston,  116  Mass.  423,  note. 

And,  if  a  railroad , company  acting  under 
its  charter  creates  an  obstruction  in  a  high- 
way by  which  a  traveler  sustains  damage, 
the  municipal  corporation  is  answerable  as 
if  the  same  acts  had  been  done  by  an  indi- 
vidual. Sides  V.  Portsmouth,  69  N.  H.  24 ; 
Cline  V.  Crescent  Citv  R.  Co.  43  La.  Ann. 
327,  26  Am.  St.  Rep.  187,  9  So.  122. 

And,  where  a  village  gives  a  railroad  com- 
pany permission  to  construct  its  railroad  in 
its  streets,  and  in  doing  so  the  railroad 
makes  an  excavation  in  a  street,  whether 
the  village  is  chargeable  with  a  want  of  rea- 
sonable diligence  in  not  seeing  to  it  that  the 
excavation  is  provided  with  safeguards,  and 
whether  the  injury  of  a  person  who  falls 
into  the  excavation  is  attributable  to  the 
negligence  of  the  village,  are  questions  for 
the  jury.  Hoyer  v.  North  Tonawanda,  su- 
pra. 

So,  under  a  power  authorizing  railroad 
tracks  to  be  laid  in  the  streets,  a  city  has 
no  right  to  authorize  railroad  tracks  to  be 
laid  upon  a  street  so  as  to  exclude  the  other 
public  uses  of  the  street  so  long  as  it  shall 
remain  a  public  street.     Ligare  v.  Chicago, 
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139  111.  46,  32  Am.  St.  Rep.  179,  28  N.  E. 
934;  Stack  v.  East  St.  Louis,  85  III.  377,  28 
Am.  Rep.  619. 

And  a  municipal  corporation  may  be  lia- 
ble in  the  first  instance  for  a  defect  or  ob- 
struction in  its  streets  or  highways  caused 
by  the  negligence  of  a  street  railway  cor- 
poration occupying  an  unjust  and  unnecea- 
sarj'  portion  of  the  way.  District  of  Co- 
lumbia V.  Sullivan,  11  App.  D.  C.  533. 

Thus,  where  a  street  is  repaved  by  a  city 
from  the  outer  rail  of  a  street-car  track 
occupying  it  to  the  curb,  and  thrown  open  to 
the  public;  but  the  space  between  the  rails 
of  the  street  car  company  is  left  obstructed 
and  in  a  dangerous  condition,  and  the  city 
receives  notice  that  the  street  car  company 
will  not  repave  it, — it  is  under  a  duty  to 
put  that  portion  of  the  street  in  a  reasona- 
bly safe  condition,  and  is  liable  for  an  in- 
jury resulting  from  its  failure  to  do  so. 
PeoVia  V.  Gerber,  108  111.  318,  48  N.  E.  162, 
affirming  68  111.  App.  255. 

And,  where  the  flagging  composing  a  walk 
had  been  torn  up  by  a  railway  company 
preparatory  to  laying  a  track,  and,  before  it 
was  completed,  an  injunction  was  obtained 
by  an  abutting  owner  restraining  the  com- 
pany and  all  persons  acting  in  aid  or  as- 
sistance of  it  from  in  any  manner  interfer- 
ing with  the  streets  in  front  of  the  abutting 
owner's  premises,  the  injunction  is  not  de- 
signed to  interfere  with  the  duty  of  the 
city  in  keeping  its  streets  and  sidewalks 
in  a  reasonably  safe  condition,  and  does  not 
relieve  it  from  liability  for  an  injury  caused 
by  the  removal  of  the  walk.  Dale  v.  Syra- 
cuse. 71  Hun,  449,  24  N.  Y.  Supp.  968. 

And,  where  a  railroad  company,  pursuant 
to  authority  from  a  city  to  build  its  road 
on  certain  streets  of  grades  to  be  approved 
by  the  city  authorities,  dug  a  trench  in  a 
street,  and,  upon  notice  by  the  city  authori- 
ties, suspended  work  until  the  city  fixed  the 
grade  of  the  street  and  built  a  fence  around 
the  ditch ;  and  these  conditions  remained  for 
several  months,  awaiting  the  establishment 
of  the  grade,  when  an  accident  took  place 
causing  an  injury, — it  is  a  question  for  the 
jury,  in  an  action  against  the  city  for  the 
injury,  whether  the  city  authorities  were 
negligent  in  suspending  the  work  and  al- 
lowing the  street  to  remain  in  such  a  condi- 
tion for  such  a  length  of  time.  Lane  v. 
Syracuse,  12  App.  Div.  118,  42  N.  Y.  Supp. 
219. 

So.  where,  in  the  separation  of  grades  of 
a  street  and  a  railway  crossing  it  under  a 
statutory  provision  therefor,  a  general  or- 
der was 'passed  by  the  city  council  authoriz- 
ing the  mayor  to  designate  in  writing  streets 
which  it  was  necessary  to  close,  and,  acting 
under  this  order,  the  mayor  authorized  the 
railroad  company,  which  was  required  to 
perform  the  work,  to  close  a  part  of  a  partic- 
ular street,  and,  while  it  was  thus  closed,  a 
person  was  injured  by  falling  into  an  un- 
guarded trench  in  the  highway,  the  city 
cannot  escape  responsibility  therefor  on  the 
plea  that,  until  the  street  was  reopened  for 
travel,  it  was  relieved  by  the  intervention 
of  the  railroad  company  of  all  liability  for 
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a  defective  way  caused  by  the  act  of  recon- 
struction; the  way  stillremained  a  public 
way  which  the  city  was  charged  with  the 
primary  duty  of  keeping  reasonably  safe 
for  the  use  of  travelers.  Trophv  v.  Fall 
River,  188  Mass.  310,  74  N.  E.  465. 

Nor  is  the  liability  of  the  city  affected 
by  the  fact  that  the  excavation  in  question 
was  made  by  a  contractor  of  the  railroad 
company  in  taking  up  and  relaying  the 
tracks,  where  the  work  had  not  been  aban- 
doned, but  was  in  full  progress  when  the 
accident  occurred.  Long  v.  Philadelphia, 
212  Pa.  125,  61  Atl.  810. 

And,  where  a  city  authorized  an  excava- 
tion as  a  necessary  part  of  the  construction 
of  a  roadbed  of  a  cable-railway  line  along 
and  beneath  the  surface  of  a  street,  the  in- 
tervention of  no  independent  contractor  for 
any  part  of  the  work  essentially  embraced 
within  the  general  plan  as  authorized  by 
the  city  can  relieve  the  city  from  liability 
for  its  failure  to  enforce  the  taking  of  such 
precautions  in  the  course  of  the  work  as 
would  keep  adjacent  portions  of  the  public 
thoroughfare  reasonably  safe  for  the  pur- 
poses for  which  they  were  left  open  for  use. 
Haniford  v.  Kansas  City,  103  Mo.  172.  15 
S.  W.  753. 

And,  where  a  municipal  corporation,  by 
ordinance,  permits  a  street  railway  com- 
pany to  perform  work  involving  the  tear- 
ing up  of  its  streets,  the  ordinance  provid- 
ing that  the  operation  is  to  be  subject 
to  inspection  by  the  city,  and  that  the 
streets,  upon  the  conclusion  of  the  work, 
are  to  be  properly  repaved  with  due  dili- 
Igence;  and  that,  if  this  is  not  done,  the 
city  may  do  the  work  itself  at  the  expenso 
of  the  street  railway  company, — the  city  is 
liable  to  a  person  who  is  injured  through 
the  dangerous  condition  in  which  the  street 
is  left  by  the  street  railway  on  the  com- 
pletion of  the  work  at  the  point  of  the  ac- 
cident, if  such  dangerous  condition  has  ex- 
isted long  enough  to  charge  the  city  with 
notice  thereof.  Aiken  v.  Philadelphia,  su- 
pra. 

So,  if  the  authorities  of  a  city  suffer  a 
railway  company  to  erect  a  bridge  at  a 
street  crossing  and  maintain  it,  together 
with  the  approaches  thereto,  in  such  man- 
ner as  to  render  the  same  a  public  nuisance, 
the  city  is  liable  for  the  consequences,  just 
as  it  would  be  if  the  improper  work  had 
been  done  by  the  city  itself.  Bentley  v. 
Atlanta,  92  Ga.  623,  18  S.  E.  1013. 

And  the  duty  charged  by  law  upon  in- 
corporated towns,  of.  keeping  their  streets 
in  proper  condition  for  travel,  extends  to 
a  bridge  built  in  a  street  by  a  railroad 
company  on  its  right  of  way  as  an  ap- 
proach to  a  crossing  of  its  track;  and. 
whatever  obligation  may  rest  upon  the  rail- 
road company  to  keep  such  bridge  in  a 
safe  condition,  the  town  still  remains  liable 
for  negligence  in  that  regard.  Fowler  v. 
Strawberry  Hill,  74  Iowa,  644,  38  N.  W. 
521 ;  Bentley  v.  Atlanta,  92  Ga.  624,  18  S. 
E.  1013. 

So,  the  right  of  way  or  franchise  con- 
ceded by  a  city  to  a  railroad  company  to 
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lay  its  tracks  in  a  street  does  not  deprive 
a  traveler  on  the  street  of  the  right  of 
using  any  part  of  the  street  or  the  track 
itself,  and  in  so  doing  the  traveler  is  not  a 
trespasser.  Cline  v.  Crescent  City  R.  Co. 
supra. 

And  a  town  is  liable  for  injuries  result- 
inj»  from  defects  in  those  portions  of  its 
streets  which  are  within  the  location  of 
railroads  which  cross  them,  of  which  it  has 
or  may  have  reasonable  notice,  if  it  can 
remedy  them  by  reasonable  care  and  dili- 
gence without  interfering  with  the  con- 
struction or  operation  of  the  railroads. 
Noyes  v.  Gardner,  147  Mass.  605,  1  L.R.A. 
354.   18  X.  E.  423. 

And,  where  a  street  railway  company  i«» 
under  contract  with  a  city  to  construct  and 
keep  its  railway  in  such  manner  and  con- 
dition as  not  to  prevent  the  crossing  of 
streets  by  teams  and  wagons  at  any  point 
with  safety;  and  a  person  rightfully  driv- 
ing on  the  street  or  crossing  the  track  of 
the  railway,  exercising  due  care,  is  in- 
jured by  reason  of  the  negligence  of  the 
railway  company  in  the  construction  of  its 
tracks,  or  in  suffering  them  to  become  dan- 
gerous to  travel,  the  city  permitting  the 
railway  to  be  so  constructed,  or  having  no- 
tice or  knowledge  that  it  is  out  of  repair 
and  dangerous  to  travel, — both  the  railway 
company  and  the  city  are  liable  for  the 
injury.  Union  Street  R.  Co.  v.  Stone,  64 
Kan.  83,  37  Pac.  1012. 

So,  a  city  which  sees  fit  to  intrust  to  the 
servants  of  a  railroad  company  which,  with 
permission,  has  opened  a  trench  lor  a  sewer 
or  drain,  the  duty  of  keeping  the  trench 
properly  guarded,  is  responsible  ^for  their 
neglect,  whether  momentary  or  otherwise. 
Bless  ington  v.  Boston,  153  Mass.  409,  26  N. 
E.  1113. 

And  where,  in  such  case,  the  city  knew 
that  the  barriers  would  need  to  be  fre- 
quently removed  to  accommodate  passing 
cars,  and  that  the  street  was  much  traveled, 
and  that  the  railroad  company  had  sta- 
tioned two  men  for  the  purpose  of  moving 
and  replacing  the  barriers;  and  it  adopted 
no  additional  safeguards  of  its  own, — the 
fact  that  an  accident  from  falling  into  the 
trench  was  due  to  the  momentary  failure 
of  the  servants  of  the  railroad  company  to 
replace  the  barriers  would  not  relieve  the 
city  from  liability  therefor.    Ibid. 

But,  while  municipal  corporations  are 
bound  to  see  that  the  construction  of  rail- 
way tracks  in  streets  does  not  necessarily 
interfere  with  or  endanger  other  uses  of 
such  streets,  they  are  not  insurers  of  street- 
car passengers  against  defects  in  the  street- 
car system  itself.  Kennedy  v.  Lansing,  99 
Mich.  518,  58  N.  W.  470. 

And  a  municipal  corporation,  permitting 
a  street  railroad  company  to  occupy  its 
streets,  which  did  not  fix  or  direct  the* loca- 
tion of  the  tracks,  or  of  the  trolley  poles, 
or  determine  the  width  of  the  cars,  is  not 
liable  to  a  person  who.  while  riding  on  one 
of  the  street  railway  company's  open  cars, 
which  were  wider  than  ordinary  cars,  and 
while  standing  upon  one  of  the  side  boards 
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used  as  steps  came  in  contact  .with  one  of 
the  trolley  poles  and  was  injured  thereby. 
Ibid. 

And,  where  a  railroad  company  was  au- 
thorized by  law  to  construct  a  railway 
across  a  street,  and,  while  the  construc- 
tion was  proceeding  lawfully  and  without 
negligence  or  undue  delay,  a  person  at- 
tempting to  cross  the  railway  track  fell 
and  was  injured,  no  recovery  can  be  had 
against  the  city  for  the  injury.  Atkin  v. 
Hamilton,  24  Ont.  App.  Rep.  389. 

So,  where  a  railroad  bridge  over  a  street 
was  destroyed  by  fire,  and  the  railroad  com- 
pany built  a  temporary  bridge  supported  by 
timbers  and  trestle  work,  which  obstructed 
a  part  of  the  highway,  the  selectmen  of  the 
town  have  no  right  forcibly  to  remove  the 
temporary  bridge,  but  do  their  full  duty 
by  applying  to  the  county  commissioners 
for  its  removal.  Flanders  y.  Norwood,  141 
Mass.  17,  6  N.  E.  266. 

VI,  Permitting  acts  in  Mreet  which  oft- 

struct  traffic. 

This  will  be  made  the  subject  of  a  sepa- 
rate note. 

VII.  Knowledge   or  notice   of   ohstruc' 

tion. 

Notice  is  not  necessary  to  establish  the 
liability  of  a  municipal  corporation  for  an 
obstruction  in  a  street,  where  the  obstruc- 
tion was  produced  by  acts  done  with  the 
express  sanction  of  the  municipality.  Hani- 
ford  V.  Kansas  City,  supra;  McDermott  v. 
Kingston,  19  Hun,  198. 

And  the  act  of  a  person  making  an  exca- 
vation in  a  street  by  permission  of  the  city 
is  the  act  of  the  city;  and  no  notice  to  th*; 
latter  of  such  excavation  is  necessary  to 
render  it  liable  to  a  person  sustaining  an 
injury  therefrom.  Stephens  v.  Macon,  83 
Mo.  345;  Louisville  v.  Keher,  117  Ky.  841, 
79  S.  W.  270;  South  Omaha  v.  Burke,  Z 
Neb.  (Unof.)  309,  91  N.  W.  562;  Hover  v. 
North  Tonawanda,  79  Hun,  39,  29  N.  Y. 
Supp.  660;  Hewitt  v.  Cleveland,  21  Ohio 
C.  C.  605. 

And  the  issuance  by  a  city  of  a  permit 
to  a  telephone  company  to  replace  a  tele- 
phone pole  charges  the  "city  with  knowledge 
of  a  depression  occasioned  by  the  sinking 
of  the  ground  following  the  setting  of  the 
new  pole.  Merritt  v.  Kinloch  Teleph.  Co. 
(Mo.)   116  S.  W.  19. 

So,  where  an  injury  was  caused  by  a  cut 
in  a  street  made  for  the  purpose  of  putting 
in  water  pipes,  it  is  not  necessary  for  the 
person  injured  to  prove  express  or  im- 
plied notice  to  the  city  of  the  existence  of 
the  cut  in  order  to  recover  for  the  injury. 
Sevestre  v.  New  York,   15  Jones  &  S.  341. 

And  permits  given  by  the  superintendent 
of  the  city  waterworks  to  make  a  connec- 
tion of  water  pipes  from  an  adjoining  house 
to  the  water  main  in  the  street  are  ad- 
missible in  evidence  in  an  action  against  a 
city  for  an  injury  caused  by  an  excavation 
in  a  street,  on  the  question  as  to  whether 
the  city  had  notice  of  the  trench,  as  facts 
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requiring  the  city  tc  take  notice  of  what 
was  done  under  its  authority  likely  to  be- 
come dangerous.  Clute  v.  Albany,  7  N.  Y. 
Week.  Dig.  665. 

So,  it  is  the  duty  of  a  municipal  corpora 
tion,  the  common  council  of  which  has,  by 
resolution,  authorized  a  private  citizen  to 
construct  a  drain  upon  his  premises  be- 
neath the  street  to  connect  with  a  public 
sewer,  provided  the. same  is  done  under  the 
direction  of  a  proper  city  officer,  to  send 
a  competent  person  to  oversee  the  work: 
and;  if  it  neglects  to  do  so,  and  the  work 
is  improperly  done,  and  an  injury  results 
from  such  negligence  to  which  the  person 
injured  did  not  contribute,  the  city  is  liable 
for  the  damages.  Wendell  v^  Troy,  4  Keyes, 
267. 

And,  where  a  gas  company  empowered  'by 
law  to  lay  its  gas  pipes  through  the  streets 
of  a  city  with  the  consent  of  the  city  ob- 
tained such  consent,  agreeing  to  leave  the 
streets  in  good  condition,  and  not  to  allow 
the  ditches  which  it  might  dig  to  be  left 
open  longer  than  should  be  necessary  to  lay 
or  repair  the  pipes,  and,  in  the  prosecution 
of  its  work,  it  opened  a  ditch  in  one  of  tht» 
streets,  which,  for -want  of  pipe,  was  left 
open  for  several  days,  and  while  kg  open  a 
person  passing  at  night  fell  in  and  was  in- 
jured, the  city,  giving  permission  so  to 
occupy  the  street,  is  liable  for  the  injury 
without  proof  of  notice,  to  the  same  extent 
as  if  the  ditch  had  been  opened  by  its  own 
servants.  Russell  v.  Columbia,  74  Mo.  480, 
41  Am.  Rep.  325. 

And,  where  a  city  council  gave  permis- 
sion to  an  individual  to  remove  a  sidewalk 
on  a  street  and  make  an  excavation  for  a 
basement  of  a  building  he  was  about  to 
erect,  the  fact  that  the  permit  was  granted 
was  notice  to  the  authorities  that  the  work 
was  in  progress,  and  they  were  charged  with 
the  duty  of  seeing  that  it  was  properly 
conducted,  and  it  was  incumbent  upon  them 
to  see  that  the  excavation  was  so  guarded 
as  to  protect  travelers  upon  the  street  from 
being  injured  by  it.  Sutton  v.  Snohomish, 
11  Wash.  24,  48  Am.  St  Rep.  847,  39  Pac. 
273. 

So,  where  a  section  of  a  sidewalk  was  re- 
moved and  an  injury  to  a  traveler  resulted, 
the  city  may  be  held  liable  therefor  when 
the  removal  of  the  sidewalk  was  with  the 
assent  of  the  authorities,  on  the  theory 
that  knowledge  of  the  defect  by  the  city 
can  be  presumed,  or  that  a  duty  rested 
upon  it  to  watch  what  was  done  by  its  as- 
sent, so  that  it  should  not  be  left  unfinished 
and  dangerous.  Higgins  v.  Salamanca,  6 
N.  Y.  S.  R.  119. 

And.  where  a  city  grants  the  right  to 
place  building  material  upon  sidewalks  or 
streets  that  may  obstruct  them,  the  city  is 
at  once  charged  with  notice  that  the  streets 
and  sidewalks  may  be  obstructed  by  the 
person  to  whom  the  privilege  had*  been 
granted;  and  it  is  required  to  exercise  ordi- 
nary care  to  prevent  persons  from  being  in 
jured  bv  such  obstructions.  Blocher  v. 
Dieco,  30  Ky.  L.  Rep.  689,  99  S.  W.  606. 

And.  where  a  city  grants  permission  to 
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an  owner  ol  property  abutting  on  a  street 
to  maintain  a  coal  hole  in  the  sidewalk,  the 
duty  immediately  arises,  upon  the  part  of 
both  the  city  and  the  property  owner,  to 
use  ordinary' care  to  see  that  it  is  safe  for 
public  use;  and,  if  the  construction  is  such 
that  the  cover  is  likely  to  be  displaced,  the 
city  is  liable  to  a  pedestrian  who  falls  into 
the  hole,  although  it  is  without  actual  no- 
tice of  the  defect,  since  it  has  coni^tructive 
notice  from  the  beginning.  Drake  v.  Kan- 
sas City,  190  Mo.  370,  109  Am.  St  Rep. 
759,  88  S.  W.  689. 

W^here  an  injury  results  from  the  negli- 
gent mode  in  which  a  licensee  of  a  city 
exercised  the  privilege  granted  to  him,  how'- 
ever,  the  city  can  be  held  liable  for  a  re- 
sulting injury  only  on  proof  of  knowledge 
or  notice  to  the  city,  and-  subsequent  ac- 
quiescence in  the  use.  Cohen  v.  New  York, 
33  Hun.  404. 

And  the  fact  that  the  street  commissioner 
or  other  authorities  of  a  municipal  corpora- 
tion had  knowledge  that  a  license  given  by 
the  municipality  to  lay  a  private  water 
pipe  in  a  street  was  being  misused  or  abused 
by  an  independent  contractor  of  the  li- 
censee, or  by  the  licensee  himself,  in  that 
the  excavations  for  the  water  pipes  in  the 
streets  were  left  in  an  unguarded  and  dan- 
gerous condition,  will  not  render  the  mu- 
nicipality liable  for  damages  re.sulting  from 
such  misuse  or  abuse  of  the  license.  Sus- 
quehanna Depot  V.  Simmons,  112  Pa.  384, 
56  Ani.  Rep.   317,  6  Atl.  434. 

And  the  fact  that  a  city,  in  giving  per- 
mission to  a  company  engaged  in  transport- 
ing passengers  in  cars  drawn  by  horses  to 
use  a  street,  required  the  company  to  lay 
and  maintain  its  tracks  in  a  specified  man- 
ner, does  not  make  the  city  liable  for  an 
injury  resulting  from  the  construction  of  the 
company's  tracks,  although  the  company 
may  not  have  conformed  to  the  ordinance. 
Michigan  City  v.  Boeckling,  122  Ind.  39,  23 
N.  E.  618. 

And  .a  city  which  permitted  an  owner  of 
land  abutting  upon  the  street  to  construct 
a  coal  vault  under  the  sidewalk  is  not  liable 
for  an  injury  to  a  person  who  fell  into  the 
coal  hole  where  the  aperture  had  been  open 
only  three  minutes  before  the  accident  oc- 
curred, and  no  city  official  had  notice  of  its 
being  uncovered.  Lafayette  v.  Blood,  40 
Ind.  62. 

So,  where  a  municipal  corporation  li- 
censed a  lot  owner  to  build  a  sidewalk  in 
front  of  his  lot  within  a  specified  time,  and 
the  lot  owner  did  nothing  toward  building 
the  walk  within  the  specified  time,  and 
afterwards,  without  the  knowledge  or  per- 
mission of  the  municipal  corporation,  he 
proceeded  to  build  the  walk,  and.  for  that 
purpose,  deposited  a  number  of  flagstones 
in  the  street  opposite  his  lot  and  left  them 
there  without  barriers  or  signals,  and  the 
night  following  the  evening  of  the  deposit 
a  traveler  was  injured  by  coming  in  con- 
tact with  them,  the  corporation  is  not  lia- 
ble for  the  injury.  Davis  v.  Omaha.  47 
Xeb.  83C,  66  N.  W.  869. 
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Vlil.  Bifeet  of  cantribMiory  negligence. 

The  subject  of  contributory  negligence  on 
the  part  of  the  person  injured,  as  affecting 
the  liability  of  a  municipal  corporation  for 
an  injury  caused  by  a  defect  or  obstruction 
in  a  street,  is  resenred  for  consideration  in 
another  note.  And,  inasmuch  as  the  fact 
that  an  obstruction  was  permitted  to  be 
placed  in  a  street  by  the  municipality  is  of 
no  effect  on  rules  of  law  with  reference  to 
contributory  negligence  as  affecting  mu- 
nicipal liability  in  such  cases,  the  reader  is 
referred  to  that  note,  and  nothing  is  left 
to  be  said  here. 

IX.  Canclueion. 

Where  an  obstruction  in  a  street  of  a 
municipality  results  from  some  act  or  thing 
done  by  license  or  permission  of  the  city, 
either  express  or  implied,  the  municipal  cor- 
poration is  liable  for  an  injury  to  a  trav- 
eler, caused  thereby,  to  the  same  extent  as 
though  it  had  been  created  without  au- 
thority, unless  it  was  one  of  the  class  of 
slight  obstructions  which  are  permissible. 
If  the  license  was  for  a  lawful  and  proper 
purpose,  however,  the  municipal  corporation 
is  not  liable  for  the  results  of  an  abuse  of 
it  by  a  licensee  or  a  contractor,  unless  the 
thing  authorized  was  intrinsically  danger- 
ous or  the  municipal  authorities  had  notice 
of  the  negligence  of  the  licensee.  But  a 
municipal  corporation  has  no  power,  in  the 
absence  of  statutory  authority,  to  grant  to 
an  individual  any  right  in  a  street  which 
will  interfere  to  any  great  extent  with  its 
use  by  the  public.  Streets  may  be  partly 
occupied  by  goods  for  business  purposes, 
and  by  material  for  building  purposes,  and 
by  facilities  in  aid  of  traffic,  and  perhaps 
by  other  things  designed  for  general  utility, 
without  imposing  municipal  liability.  But 
the  use  must  be  limited  to  reasonable  neces- 
sity both  as  to  time  and  as  to  space.  And 
if,  for  any  reason,  a  work  in  a  street 
amounting  to  a  nuisance  is  tolerated  by  a 
municipal  corporation,  it  is  its  duty  to 
exercise  supervision  over  its  construction 
and  condition,  and  to  see  that  proper  warn- 
ing thereof  is  given  to  the  public. 

Within  these  rules,  the  owner  of  the  soil 
over  which  a  highway  passes  may  use  it 
in  any  manner  for  hie  own  benefit  so  long 
as  he  does  not  interfere  with  the  public 
easement,  and  the  municipality  is  liable 
only  when  he  creates  a  dangerous  condi- 
tion of  which  it  has  knowledge  or  notice. 
And  the  temporary  use  of  a  part  of  a  street 
for  the  deposit  of  building  materials  for 
build ingH  being  erected  on  abutting  prop- 
erty is  a  lawful  use  where  ample  room  is 
left  for  the  passage  of  vehicles  and  proper 
notice  is  given  of  the  obstruction.  But 
such  an  obstruction  must  not  be  so  obvious- 
ly dangerous  that  men  of  ordinary  prudence 
would  condemn  its  use. 

On  the  same  principle,  excavations  for 
water,  gas.  and  sewer  connections  between 
abutting  buildings  and  mains  and  sewers  in 
the  streets  may  properly  be  made.  But  the 
rule  making  it  the  duty  of  the  municipal 
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corporation  to  see  that  such  excavations 
are  properly  guarded  is  especially  apj^lica- 
ble.  And,  where  the  work  is  for  private 
advantage  alone,  the  municipality  has  the 
same  responsibility  as  though  it  were  done 
by  itself.  And  these  rules  apply,  also,  to 
excavations  made  and  obstructions  created 
by  abutting  owners,  in  constructing  side- 
walks along  their  property.  And  area  ways, 
hatch  ways,  and  coal  holes  permitted  in 
sidewalks  are  governed  by  the  same  rules. 

So,  streets  may  be  encumbered,  within 
the  rules  and  restrictions  above  expressed, 
to  some  extent  by  goods,  the  stock  of  a 
business,  or  the  product  of  a  manufacture, 
in  the  streets  in  the  course  of  manufacture 
and  transportation.  But  this,  like  other 
uses,  must  be  reasonable,  and  a  street  can- 
not be  used  for  the  purpose  of  the  storage 
of  private  property.  And  generally  permis- 
sion to  occupy  streets  by  erections  for  mar- 
kets or  other  business  purposes,  or  for  pub- 
lic exhibitions,  cannot  be  given,  and  the 
municipality  is  liable  for  resulting  injuries. 

Nor  does  the  duty  of  a  city  to  keep  it^ 
streets  free  from  nuisances  or  obstructions 
prevent  it  from  permitting  their  occupa- 
tion by  street  and  other  railway  tracks. 
But  the  right  to  occupy  streets  with  rail- 
road tracks  must  be  conferred  by  statute. 
And  municipal  corporations  are  bound  to 
see  that  the  construction  of  railway  tracks 
in  their  streets  does  not  unnecessarily  in- 
terfere with  and  endangers  other  uses  of  such 
streets.  And  an  undertaking  on  the  part 
of  the  railway  company  occupying  a  street 
with  its  tracks  to  keep  the  street  in  proper 
condition  does  not  relieve  the  municipality 
from  its  responsibility  with  reference  there- 
to. 

That  which  a  municipal  corporation  li- 
censes or  permits  is  supposed  to  be  within 
its  knowledge.  And  notice  is  not  neces- 
sary to  establish  its  liability  for  an  obstruc- 
tion in  a  street  where  the  obstruction  was 
produced  by  acts  done  with  its  sanction. 
But,  where  an  injury  results  from  the  neg- 
ligent mode  in  which  a  licensee  of  a  city 
exercised  a  privilege  granted  him,  there 
must  be  some  proof  of  negligence,  showing 
permission  to  use,  or  acquiescence  in  the 
use  of,  the  mode  after  notice  or  knowledge 
on  the  part  of  the  municipal  corporation. 

F.  H.  B. 


CAIilFORXIA  SUPREME  COURT. 

MELISSA  J.  STEVENSON,  Trustee,  etc.,  of 
Thomas  Boyd,  Appt., 

V. 

THOMAS  M.  BOYD 

and 

JOSEPHINE  PORTER  BOYD,  Reapt 

(153  Cal.   630,  96  Pac.  284.) 

Cotenant  *  outstanding      title  —  pur- 
chaHe  —  laches. 

1.  A  delay  for  four  years  before  demand- 


o2G 


CALIFORNIA  SUPREME  COURT. 


May, 


ing  a  ri^ht  to  share  in  a  purchase  of  the 
property  by  a  cotenant  under  an  outstand- 
ing encumbrance,  and  until  the  property 
has  more  than  doubled  in  value,  is  such 
laches  that  equity  will  refuse  to  enforce 
it  as  against  one  who  purchased  the  proper- 
ty for  value  from  the  purchasing  tenant. 
Appeal  —  discretion  —  rights  of  coten- 
ant. 

2.  The  determination  of  the  chancellor 
that,  because  of  laches,  a  joint  tenant  should 
not  be  permitted  to  share  in  the  benefit 
of  a  purchase  by  his  cotenant  under  an  out- 
standing encumbrance  on  the  property,  will 
not  be  interfered  with  on  appeal,  except  in 
case*  of  abuse  of  discretion. 

(May  26,  1908.) 

APPEAL  by  plaintiff  from^  a  judgment  of 
the  Superior  Court  for  Fresno  County 
in  favor  of  one  defendant  in  an  action  to  se- 
cure a  share  in  the  benefit  of  a  purchase  of 
joint  property  under  an  outstanding  encum- 
brance.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frohman  &  Jacobs,  for  appel- 
lant : 

One  cotenant  cannot  deprive  another  co- 
tenant  of  his  interest  in  the  common  proper- 


ty by  purchasing  an  encumbrance  or  out- 
standing title. 

Calkins  v.  Steinbach,  66  Cal.  117.  4  Pac. 
1103;  TiUworth  v.  Stout,  49  111.  78,  95  Am. 
Dec.  577;  Leach  v.  Hall,  95  Iowa.  611,  64 
N.  W.  790;  Koboliska  v.  Swehla,  107  Iowa, 
124,  77  N.  W.  576;  Sears  v.  Sellew.  28  Iowa, 
501;  Dickinson  v.  Williams,  11  Cush.  258, 
59  Am.  Dec.  142;  Curl  v.  Watson,  25  Iowa, 
35,  95  Am.  Dec.  766;  Warner  Brorf.  Co.  v. 
Freud,  138  Cal.  651,  72  Pac.  345;  Oliver  v. 
Hedderly,  32  Minn.  455,  21  N.  W.  478; 
Dray  v.  Dray,  21  Or.  59,  27  Pac.  223;  Man- 
deville  v.  Solomon,  33  Cal.  38;  Flagg  v. 
Mann,  2  Sumn.  520,  Fed.  Cas.  No.  4.847; 
Lee  V.  Fox,  6  Dana,  176;  Van  Home  v. 
Fonda,  5  Johns.  Ch.  388;  1  Washb.  Real 
Prop.  p.  588;  Olney  v.  Sawyer,  54  Cal.  379; 
Weaver  v.  Wible,  25  Pa.  270,  64  Am.  Dec. 
696;  McPheeters  v.  Wright,  124  Ind.  560, 
9  L.R.A.  176,  24  N.  E.  734;  Venable  v.  Beau- 
champ,  3  Dana,  321,  28  Am.  Dec.  74;  Bosko- 
witz  V.  Davis,  12  Nev.  446;  Bracken  v.  Coop- 
er, 80  111.  221;  Montague  v.  Selb.  106  111. 
49;  Knolls  V.  Barnhart,  71  N.  Y.  474;  Car- 
penter V.  Carpenter,  131  N.  Y.  107,  27  Am. 
St.  Rep.  569,  29  N.  E.  1013;  Hinters  v.  Hin- 
ters,  114  Mo.  26,  21   S.  W.  456;   Lloyd  v. 


Case  Note  —  Laches  as  affecting  the 
right  of  one  cotenant  to  benefit  of 
purchase  of  ouUitanding  title  hy  ojn^ 
other. 

The  doctrine  of  Stevenson  v.  Boyd,  that 
a  cotenant  may,  by  delay,  lose  the  right  to 
benefit  by  the  purchase  of  an  outstanding 
title  by  his  fellow  owner,  is  well  established. 
Thus/in  Savage  v.  Bradley,  149  Ala.  169, 
123  Am.  St.  Rep.  30,  43  So.  20,  it  was  held 
that,  under  ordinary  circumstances,  two 
years  was  a  reasonable  time  within  which  a 
cotenant  might  elect  to  contribute  to  the 
purchase  of  an  outstanding  title  made  by 
another  cotenant,  and  that  therefore,  where 
a  cotenant  did  not  attempt  to  exercise  this 
right  for  nearly  ten  years  after  the  redemp- 
tion of  the  property  from  a  mortgage  sale 
by  another  cotenant,  such  laches  lost  him 
the  right  to  benefit  by  such  purchase. 

And  in  Mandeville  v.  Solomon,  39  Cal.  125, 
it  was  held  that,  while  equity  would  not 
permit  a  cotenant  to  acquire  an  outstanding 
or  adverse'  claim  to  the  common  property 
solely  for  his  own  benefit,  or  to  the  exclu- 
sion of  his  cotenant,  it  at  the  same  time 
exacted  of  the  latter  the  exercise  of  reason- 
able diligence  in  making  his  election  to  par- 
ticipate in  the  benefit  of  the  new  acquisi- 
tion, and  having,  upon  principles  of  fair 
dealing,  compelled  the  purchasing  tenant 
to  allow  his  cotenant  this  opportunity,  the 
latter  would  not  be  permitted  to  equivo- 
cate or  trifle  with  the  opportunity  thus  af- 
forded him,  or  to  make  it  a  means  of  specu- 
lation for  himself  by  delaying  until  some 
event  in  the  future,  such  as  an  increase  in 
the  value  of  the  land  should  determine  his 
course. 
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And  in  Stevens  v.  Reynolds,  143  Ind.  467, 
62  Am.  St.  Rep.  422,  41  N.  £.  932.  and  in 
Ryason  v.  Dunten,  164  Ind.  85,  73  N.  E.  74, 
the  court  quoted  with  approval  the  following 
language  of  Freeman  on  Cotenancy  &  Par- 
tition, §  156:  "The  right  of  a  cotenant  to 
share  in  the  benefit  of  a  purchase  of  an  out- 
standing claim  is  always  dependent  on  his 
having,  within  a  reasonable  time,  elected 
to  bear  his  portion  of  the  expense  necessa- 
rily incurred  in  the  acquisition  of  the  claim. 
A  most  natural  and  material  inquiry,  then, 
is.  What  is  a  reasonable  time?  To  this 
inquiry  no  positive  answer  can  be  given. 
In  this,  as  in  all  other  questions  in  regard 
to  reasonable  time,  no  doubt  each  case  must 
necessarily  be  determined  upon  its  own  pe- 
culiar circumstances.  The  cotenant,  asking 
a  court  of  equity  to  award  him  the  benefit 
of  a  purchase,  must  show  reasonable  dil- 
igence in  making  his  election.  Whatever 
delay  he  may  have  occasioned  must  be  en- 
tirely consistent  with  perfect  fair  dealing 
on  his  part,  and  in  no  wise  attributable  to 
an  effort  to  retain  the  advantages  while 
he  shirks  the  responsibilities  of  the  new 
acquisition." 

And  in  Craven  v.  Craven,  68  Neb.  459,  94 
N.  W.  604,  it  was  held  that  the  right  of 
joint  tenants  to  participate  in  the  benefit 
of  a  superior  claim  purchased  by  one  of 
them  in  possession  was  dependent  upon  a 
timely  offer  to  contribute  their  rightful 
proportion  of  the  money  expended  by  the 
tenant  in  possession  in  procuring  such  su- 
perior claim;  and  that,  where  such  purchas- 
ing tenant  and  his  heirs  were  allowed  to  re- 
main in  open  and  notorious  possession  of 
the  'common   property   for   more   than    ten 
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Lynch,  28  Pa.  419,  70  Am.  Dec.  137;  Keller 
V.  Auble,  58  Pa.  410,  98  Am.  Dec.  297 ;  House 
T.  Fuller,  13  Vt.  165,  37  Am.  Dec.  688; 
Franklin  Min.  Co.  v.  O'Brien,  22  Colo.  129, 
65  Am.  St.  Rep.  118,  43  Pac.  1016;  Cedar 
Canyon  Consol.  Min.  Co.  v.  Yarwood,  27 
Wash.  271,  91  Am.  St.  Rep.  841,  67  Pac. 
749;  Wyatt  v.  Wyatt,  81  Miss.  219,  32  So. 
317;  Emeric  v.  Alvarado,  90  Cal.  444,  27 
Pac.  366;  Moss  v.  Shear,  26  Cal.  38,  85  Am. 
Dec.  94;  Dubois  v.  Campau,  24  Mich.  360; 
Page  V.  Webster,  8  Mich.  263,  77  Am.  Dec. 
446;  Rothwell  v.  Dewees,  2  Black,  613,  17 
L.  ed.  309;  Delashmutt  v.  Parrent,  39  Kan. 
548,  18  Pac.  712;  Johns  v.  Johns,  93  Ala. 
239,  9  So.  419;  Field  v.  Farmers'  &  D.  Bank, 
110  Ky.  256,  61  S.  W.  258;  Perkins  v.  Smith, 
18  Ky.  L.  Rep.  509,  37  S.  W.  72;  Robinson 
V.  Lewis,  68  Miss.  69,  10  L.R.A.  101,  24  Am. 
St.  Rep.  254,  8  So.  258. 

The  doctrine  of  laches  is  not  available  un- 
der the  fp.cts  of  this  case. 

Murphy  v.  Crowley,  140  Cal.  141,  73  Pac. 
820;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac. 
674;  Beal  v.  Chase,  31  Mich.  490;  New  York 
Bank  Note  Co.  v.  Hamilton  Bank  Note  En- 
graving &  Printing  Co.  28  App.  Div.  411,  50 
N.  Y.  Supp.  1093;  Ulman  v.  Clark,  75  Fed. 


868;  Oliver  v.  Piatt,  3  How.  333,  11  L.  ed. 
622;  Galway  v.  Metropolitan  Elev.  R.  Co.  128 
N.  Y.  132,  13  L.R.A.  788,  28  N.  E.  479; 
Rigney  v.  Tacoma  Light  &  Water  Co.  9 
Wash.  676,  26  L.R.A.  425,  38  Pac.  147 ;  Ma- 
son v.  Crosby,  2  Ware,  306,  Fed.  Cas.  No. 
9,235;  Hovey  v.  Bradbury,  112  Cal.  620,  44 
Pac.  1077;  Ex-Mission  Land  &  Water  Co.  v. 
Flash,  97  Cal.  610,  32  Pac.  600;  Kline  t. 
Cutter,  34  N.  J.  Eq.  329;  Story,  Eq.  Jur.  § 
1520d;  Butler  v.  Hyland,  89  Cal.  575,  26 
Pac.  1108;  Wright  v.  Wright,  37  Mich.  55; 
Townsend  v.  Vanderwerker,  160  H  S.  171, 
40  L.  ed.  383,  16  Sup.  Ct.  Rep.  258;  Pas- 
chall  v.  Hinderer,  28  Ohio  St.  568;  Bosko- 
witz  v.  Davis  and  Cedar  Canyon  Consol.  Min. 
Co.  V.  Yarwood,  supra;  Cahill  v.  Superior 
Court,  145  Cal.  42,  78  Pac.  467;  Cook  v. 
Ceas,  147  Cal.  617,  82  Pac.  370;  Cohen  v. 
Cohen,  160  Cal.  99,  88  Pac.  267,  11  A.  A  E. 
Ann.  Cas.  520. 

That  one  cotenant  may  buy  the  interest 
of  another  at  forced  sale  is  by  no  means  be- 
yond dispute. 

Bracken  v.  Cooper  and  Montague  v.  6elb, 
supra;  17  Am.  &  Eng.  Enc.  Law,  p.  674. 

The  rule  that  One  cotenant  cannot  obtain 
the  title  to  the  whole  property  by  buying  in 


years,  without  any  assertion  of  right  on  the 
part  of  his  cotenants,  such  delay  would 
defeat  their  right  to  any  benefit  in  the 
purchase. 

And  in  Buchanan  v.  King,  22  Gratt.  414, 
it  was  hold  that  while,  as  a  general  rule, 
a  joint  tenant  or  tenant  in  common  was  not 
permitted  to  purchase  an  outstanding  title 
for  his  own  benefit,  the  cotenant  must,  with- 
in a  reasonable  time,  make  his  election  to 
claim  the  benefit  and  to  contribute  to  the  ex- 
pense incurred  in  procuring  such  title;  and 
that,  if  he  unreasonably  delayed  in  this  until 
there  was  a  change  in  the  condition  of  the 
property  or  in  the  circumstances  of  the 
parties,  he  would  be  held  to  have  abandoned 
all  benefit  arising  from  the  new  acquisition. 

And  the  foregoing  case  was  cited  and  fol- 
lowed in  Pillow  V.  Southwest  Virginia  Im- 
prov.  Co.  92  Va.  144,  23  S.  E.  32.  63  Am. 
St.  Rep.  804,  and  Cecil  v.  Clark,  44  W.  Va. 
6,59,  30  S.  E.  216;  and  its  language  was 
quoted  with  approval  in  Morris  v.  Rose- 
berry,  46  W.  Va.  24,  32  S.  E.  1019. 

And  this  doctrine  of  laches  was  recog- 
nized, also,  in  Barnes  v.  Boardman,  152 
Mass.  39L  9  L.R.A.  571,  25  N.  E.  623,  and 
in  HolterhofT  v.  Mead,  36  Minn.  42.  29  N. 
W.  676,  though  the  courts  in  those  cases 
held  that  no  laches  was  shown;  and  in  the 
following  cases,  in  which  the  cotenant 
seeking  to  share  in  the  benefit  of  the  pur- 
chase by  his  cotenant  was  held  to  have  lost 
his  right  thereto  by  a  failure  to  assert  it 
until  after  the  lapse  of  the  time  parenthet- 
ically shown:  Francis  v.  Million,  20  Ky. 
L.  Rep.  42,  80  S.  W.  486  (thirteen  years)  : 
vSmith  v.  Washington,  11  Mo.  App.  519 
(three  and  one-half  vears)  ;  Koke  v.  Bal- 
ken,  73  Hun,  145,  25  N.  Y.  Supp.  1038,  af- 
l»L.R.A.(N.S.) 


firmed  without  opinion  in  148  N.  Y.  732, 
42  N.  E.  724    (twelve  years). 

The  doctrine  was  also  recognized  in  Oli- 
ver V.  Hedderly,  32  Minn.  455.  21  N.  W. 
478,  where  it  was  held  that,  if  one  coten- 
ant bought  in  an  encumbrance  upon,  or  ad- 
verse title  to,  the  common  property,  his  fel- 
low cotenants  were  entitled  to  share  in  the 
benefit  of  his  purchase,  unless  they  unrea- 
sonably neglected  in  some  manner  to  assert 
their  right  in  that  behalf. 

So,  in  the  following  cases  the  rule  was 
laid  down  that  the  cotenant  seeking  to  share 
in  the  benefit  of  a  purchase  of  an  outstand- 
ing title  by  his  cotenant  must  assert  such 
right  within  a  "reasonable  time."  Brittin 
V.  Handy,  20  Ark.  381,  73  Am.  Dec.  407; 
Goralski  v.  Kostuski,  179  111.  177,  70  Am. 
St.  Rep.  98,  63  N.  E.  720;  Lee  v.  Fox.  6 
Dana,  172;  Reed  v.  Reed,  122  Mich.  77.  80 
iAm.  St.  Rep.  641,  80  N.  W.  996;  Nalle  v. 
Parks.  173  Mo.  616,  73  S.  W.  596;  Boskow- 
itz  V.  Davis,  12  Nev.  446;  Rpberts  v.  Thorn, 
25  Tex.  728,  78  Am.  Dec.  552;  Rippetoe  v. 
Dwver,  49  Tex.  408;  McFarlin  v.  Leaman 
(Tex.  Civ.  App.)  29  S.  W.  44;  Cedar  Can- 
yon Consol.  Min.  Co,  v.  Yarwood,  27  Wash. 
271,  91  Am.  St.  Rep.  841,  67  Pac.  749.  See 
also  17  Am.  &  Eng.  Enc.  Law,  p.  679. 

In  Burr  v.  Mueller,  65  111.  258,  it  was  held 
that  the  right  of  a  cotenant  to  elect,  within 
a  reasonable  time  after  purchase  by  his 
fellow  tenant  of  an  outstanding  encum- 
brance, to  avail  himself  of  the  purchase  by 
ofi'ering  to  contribute  his  due  proportion  of 
the  sum  expended  therein,  was  a  personal 
right,  and  did  not  attach  to  the  estate  so 
as  to  permit  the  mortgagee  of  such  cotenant 
to  exercise  the  same. 
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an  outstanding  title  or  encumbrance  is  not 
limited  to  cases  where  both  cotenants  hold 
under  the  same  instrument. 

Note  to  Venable  v.  Beaucbamp,  28  Am. 
Dee.  84;  Bracken  v.  Cooper,  80  111.  229; 
Montague  v.  Selb,  supra;  Cecil  t.  Clark,  44 
W.  Va.  669,  30  S.  E.  222;  Hoyt  v.  Light- 
body,  98  Minn.  189,  116  Am.  St.  Rep.  358, 
108  N.  W.  843,  8  A.  &  E.  Ann.  Cas.  984; 
McPheeters  v.  Wright,  supra;  Boyd  v.  Boyd, 
176  111.  40,  68  Am.  St.  Rep.  169,  51  N.  E. 
782;  OIney  v.  Sawyer  and  Emeric  v.  Alva- 
rado,  supra;  Calkins  v.  Steinbach,  66  Cal. 
117,  4  'Pac.  1103;  Warner  Bros.  Co.  v. 
Freud;  Rothwell  v.  Dewees;  and  Field  v. 
Farmers'  &  D.  Bank, — supra;  Gilchrist  v. 
Beswick,  33  W.  Va.  168,  10  S.  E.  371;  Conn 
V.  Conn,  58  Iowa,  747,  13  N.  W.  51;  Mc- 
Chesney  v.  White,  140  111.  330,  29  N.  E. 
709;  Richards  v.  Richards,  75  Mich.  408, 
42  N.  W.  954;  Robinson  v.  Lewis  and  Per- 
kins y.  Smith,  supra. 

Mr.  M.  K.  Harris,  for  respondent  Boyd: 

A  plaintiff  must  come  into  a  court  of  equi- 
ty with  clean  hands. 

1  Pom.  Eq.  Jur.  §§  397-404;  Freeman,  Co- 
tenancy &  Partition,  §  165;  Gunter  v.  Laf- 
fan,  7  Cal.  593;  Bradbury  v.  Barnes,  19  Cal. 
120;  Baird  v.  Baird,  21  *N.  C.  (1  Dev.  &  B. 
Eq.)   524,  31  Am.  Dec.  399. 

The  rule  prohibiting  a  cotenant  from  buy- 
ing in  an  outstanding  title  or  encumbrance 
applies  to  cases  only  when  both  cotenants 
hold  under  the  same  instrument. 

Roberts  v.  Thorn,  25  Tex.  728,  78  Am.  Dec. 
554;  Freeman,  Cotenancy  &  Partition,  §  155; 
Brittin  v.  Handy,  20  Ark.  381,  73  Am.  Dec. 
511;  Boynton  v.  Veldman,  131  Mich.  555, 
91  N.  W.  1023;  Fielding  v.  White  (Tex.  Civ. 
App.)  32  S.  W.  1054;  Stevens  v.  Reynolds, 
143  Ind.  467,  52  Am.  St.  Rep.  429,  41  N.  E. 
931 ;  Bennet  v.  North  Colorado  Springs  Land 
&  Improv.  Co.  23  Colo.  470,  58  Am.  St.  Rep. 
283,  48  Pac.  812;  Elston  v.  Piggott,  94  Ind. 
14;  Myers  v.  Reed,  9  Sawy.  132,  17  Fed.  401. 

Plaintiff  has  been  guilty  of  laches  in  bring- 
ing suit. 

Freeman,  Cotenancy  &  Partition,  §  167; 
Mandeville  v.  Solomon,  39  Cal.  133;  Potter 
V.  Herring,  57  ^o.  184;  6  Am.  &  Eng.  Enc. 
Law,  p.  58;  Murphy  v.  PajTiter,  1  Dill.  333, 
Fed.  Cas.  No.  9,952;  Doolittle  v.  McCul- 
lough,  7  Ohio  St.  299;  Lyon  v.  Waldo,  36 
Mich.  345;  Ramberg  v.  Wahlstrom,  140  III. 
182,  33  Am.  St.  Rep.  227,  29  N.  E.  727;  1 
Pom.  Eq.  Jur.  §  419;  Chapman  v.  Bank  of 
California,  97  Cal.  155,  31  Pac.  896;  Ex-Mis- 
sion Land  &  Water  Co.  v.  Flash,  97  Cal.  610, 
32  Pac.  600;  Hyde  v.  Redding,  74  Cal.  493, 
16  Pac.  380;  Smith  v.  Matthews,  81  Cal. 
120,  22  Pac.  409. 

A  tenant  in  common  out  of  possession  can- 
not recover  from  the  other  for  the  rents  and 
19L.R.A.(N.S.) 


profits  of  the  estate  when  he  has  not  bees 
excluded  from  possession. 

Pico  V.  Columbet,  12  Cal.  414,  73  Am.  Dec 
550;  Creed  v.  People,  81  111.  565;  Kennon  ▼. 
Wright,  70  Ala.  434;  Le  Barron  v.  Babcock, 
122  N.  Y.  153,  9  L.R.A.  625,  19  Am.  St.  Rep. 
488,  25  N.  E.  263;  Freeman,  Cotenancy  & 
Partition,  §  258;  McCord  v.  Oakland  Quick- 
silver Min.  Co.  64  Cal.  139,  49  Am.  Rep.  686, 
27  Pac.  863;  Plass  v.  Plass,  122  CaL  11,  54 
Pac.  372;  Hamby  v.  Wall,  48  Ark.  137.  3 
Am.  St.  Rep.  219,  2  S.  W.  705;  Humphries 
V.  Davis,  100  Ind.  371 ;  Kean  v.  Connelly,  25 
Minn.  226,  33  Am.  Rep.  461;  Chambers  v. 
Chambers,  10  N.  C.  (3  Hawks)  232,  14  Am. 
Dec.  585;  Early  v.  Friend,  78  Am.  Dec. 
666,  note;  11  Am.  &  Eng.  Enc.  Law,  p.  1107; 
O'Connor  v.  Delaney,  53  Minn.  247,  39  Am. 
St.  Rep.  602,  54  N.  W.  1108;  Ward  v.  Ward. 
40  W.  Va.  611,  29  L.R.A.  449,  52  Am.  St. 
Rep.  913,  21  S.  B.  746. 

Messrs.  F.  H.  Short  and  F.  £2.  Cook  for 
defendant  Boyd. 

Sloss,  J.,  delivered  the  opinion  of  the 
court : 

Thomas  Boyd,  now  deceased,  was  the  fa- 
ther of  Melissa  J.  Stevenson,  the  plaintiff, 
Thomas  M.  Boyd,  one  of  the  defendants. 
George  Culberson  Boyd,  and  Mary  Alice 
Zinns.  In  December,  1892,  Thomas  Boyd 
and  his  son,  the  defendant  Thomas  M.  Boyd, 
each  then  owning  an  undivided  one  half  of 
an  80-acre  tract  of  land  situated  in  Fresno 
county,  executed  a  deed  of  trust  of  said  real 
property  to  E.  R.  Hamilton  and  W.  P.  Cole- 
man, as  security  for  the  payment  of  their 
promissory  note  for  $3,200,  payable  two 
years  after  date  to  the  Sacramento  Bank. 
In  October,  1897,  Thomas  Boyd,  the  father, 
conveyed  his  undivided  one-half  interest 
to  the  plaintiff  in  trust,  to  receive  the  rents 
and  profits,  and  to  pay  them  to  the  use  of 
the  grantor,  Thomas  Boyd,  during  his  life, 
and,  in  case  George  Culberson  Boyd  should 
survive  his  father,  to  apply  such  rents  and 
profits  for  his  support  and  maintenance  dur- 
ing his  life.  The  deed  of  trust  gave  plaintiff 
power  to  sell,  mortgage,  or  lease  said  real 
estate,  and  provided*  that,  if  the  property 
was  not  sold  by  plaintiff,  in  pursuance  of 
said  deed  of  trust,  it  should,  upon  the  death 
of  Thomas  Boyd  and  George  Culberson  Boyd, 
be  vested  in  the  plaintiff  and  Mary  Alice 
Zinns,  share  and  share  alike.  In  July,  1897, 
Thomas  M.  Royd  married  his  codefendant, 
Josephine  Porter  Boyd.  Some  months  there- 
after the  Sacramento  Bank,  the  holder  of  the 
note  secured  by  the  deed  of  trust  to  Hamil- 
ton &  Coleman,  requested  payment  of  the 
note.  Some  attempt  was  made  to  raise  the 
money,  but  it  was  not  paid,  and  the  bank 
finally  directed  the  trustees  to  sell.     The 
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sale  was  originally  advertised  to  take  place 
in  March,  1898,  but  Mrs.  Stevenson,  the 
plaintifT,  secured  from  the  bank  a  postpone- 
ment for  six  months.  In  August,  1898,  the 
defendant  Thomas  M.  Boyd  made  arrange- 
ments with  the  Bank  of  Selma  to  pay  off  the 
loan  of  the  Sacramento  Bank,  wliich  at  that 
time  amounted  to  about  $3,400.  Of  this 
amount,  some  $1,800  was  furnished  by  the 
defendant  Josephine  Porter  Boyd,  and  the 
balance  by  the  Bank  of  Selma.  The  note  was 
assigned  by  the  Sacramento  Bank  to  the 
Bank  of  Selma,  and  the  tatter  directed  the 
trustees,  Hamilton  &  Coleman,  to  make  a 
sale.  On  October  15,  1898,  the  trustees  did 
sell  the  property  for  $3,500, — a  little  more 
than  the  amount  due  on  the  note.  The  pur- 
chaser at  the  sale  was  the  Bank  of  Selma, 
which  immediately  conveyed  to  T.  M.  Boyd 
and  Josephine  Porter  Boyd,  the  defendants. 
On  February  21,  1901,  Thomas  M.  Boyd  con- 
veyed to  his  codefcndant,  Josephine  Porter 
Boyd,  an  undivided  one-half  interest  in  the 
ranch  for  $7,600,  of  which  $500  was  paid 
in  cash  and  the  balance  in  instalments,  evi- 
denced by  notes.  Some  of  these  notes  were 
paid  by  Mrs.  Boyd  to  her  husband. 

On  October  13,  1902,  two  days  less  than 
four  years  after  the  sale  by  the  trustees  to 
Thomas  M.  &  Josephine  Porter  Boyd,  and 
over  ninteen  months  after  the  conveyance 
from  Thomas  M.  Boyd  to  Josephine  Por- 
ter Boyd,  this  action  was  brought  by  the 
plaintiff.  The  complaint  alleged  that, 
prior  to  the  trustees'  sale,  the  defend- 
ants, in  pursuance  of  a  conspiracy  to 
that  end,  did,  by  threats  of  violence  and 
otherwise,  prevent  the  plaintiff  from  rais- 
ing the  money  necessary  to  pay  off  her  one 
half  of  the  indebtedness  to  the  Sacramento 
Bank,  and  that  they  procured  the  Bank  of 
Selma  to  take  an  assignment  of  the  note,  and 
to  direct  a  sale  of  the  property  by  the  trus- 
tees, Hamilton  &  Coleman,  for  the  purpose 
of  destroying  the  rights  of  plaintiff  under 
the  deed  from  Thomas  Boyd.  It  is  alleged 
that  the  Bank  of  Selma,  in  taking  the  as- 
signment of  the  note  from  the  Sacramento 
Bank,  was  acting  as  agent  for  the  defend- 
ants, and  not  in  its  own  interests.  In  the 
complaint  plaintiff  offers  to  pay  to  the  de- 
fendants such  portion  of  the  indebtedness 
paid  to  the  Sacramento  Bank,  and  to  make 
such  allowance  to  the  defendants,  for  the 
cultivation  of  the  property  since  the  sale,  as 
the  court  may  deem  equitable.  She  asks  for 
an  accounting  of  the  profits,  and  prays  judg- 
ment that  it  be  decreed  that  she  is  the  own- 
er, as  trustee,  of  an  undivided  one-half  in- 
terest in  said  real  property,  and  that  de- 
fendants be  compelled  to  convey  to  her  such 
interest  free  of  encumbrance,  except  for  her 
just  share  of  the  indebtedness  to  the  Sacra- 
mento Bank.  Thomas  M.  Boyd  and  his  wife, 
19LJLA.(N.S.) 


Josephine  Porter  Boyd,  answered  separately. 
Each  of  the  answers  denies  that  the  defend- 
ants had  conspired  or  contrived  to  defeat  the 
deed  of  trust  under  which  plaintiff  claims, 
or  to  deprive  the  plaintiff,  as  trustee,  of  her 
interest  in  the  property,  or  that  plaintiff 
was  prevented  by  any  act  of  the  defendants, 
or  either  of  them,  from  raising  the  money  nec- 
essary to  pay  her  share  of  the  indebtedness. 
The  defendant  Josephine  Porter  Boyd  set  up 
a  special  defense  of  laches,  alleging  that,  at 
the  time  the  land  was  sold  by  the  trustees 
jbo  the  Bank  of  Selma,  and  by  the  Bank  of 
Selma  to  the  defendants,  its  value  did  not 
exceed  $5,000;  that,  on  February  21,  1901, 
Thomas  M.  Boyd  sold  his  interest  in  the  land 
to  Josephine  Porter  Boyd  for  the  sum  of  $7, 
000,  more  than  $3,000  of  which  has  been 
paid  in  cash  and  the  balance  in  notes  se- 
cured by  mortgage;  that  since  said  sale  by 
the  trustees  to  the  Bank  of  Selma,  and  by 
the  Bank  of  Selma  to  the  defendants,  the 
land  has  greatly  increased  in  value,  and  is 
now  of  the  value  of  about  $15,000;  that  the 
defendant  bought  the  interest  of  her  code- 
fcndant in  good  faith,  and  paid  and  obligat- 
ed herself  to  pay  the  full  increased  value 
thereof  to  said  codefendant  Thomas  M. 
Boyd;  that  plaintiff  made  no  claim  to  any 
interest  as  trustee  or  otherwise  in  or  to  said 
property,  and  took  no  steps  and  made  no  ef- 
fort to  subject  said  property  to  any  claim 
until  it  had  greatly  increased  in  value.  The 
defendant  further  alleges,  on  information 
and  belief,  that  the  plaintiff  would  not  have 
made  any  such  claim  had  the  property  not 
increased  in  value,  and  that  at  the  time  the 
defendant  Josephine  Porter  Boyd  bought  the 
said  property  the  same  was  of  little  value, 
and  yielded  very  little  income,  and  that,  in 
buying  the  same,  the  defendants  ran  the  risk 
of  losing  the  money  paid  upon  the  purchase 
price  thereof.  It  is  further  alleged  that  ever 
since  the  sale  the  defendants  have  cultivat- 
ed the  land,  and  been  in  charge  thereof,  and 
have  improved  and  increased  the  value  of  said 
property.  The  answer  of  Thomas  M.  Boyd, 
in  addition  to  its  denials  of  many  of  the  al- 
legations of  the  complaint,  sets  up  a  claim, 
as  against  his  wife,  the  codefendant  Jose- 
phine Porter  Boyd,  his  contention  being 
that  the  $1,800  belonging  to  Josephine 
Porter  Boyd,  which  went  into  the  pur- 
chase of  the  property  at  the  time  of  the  trus- 
tees' sale,  was  a  loan  to  him,  and  that  the 
conveyance  of  the  undivided  one-half  interest 
to  said  Josephine  Porter  Boyd  was  made  as 
security  for  such  loan.  The  trial  resulted  in 
findings  and  judgment  in  favor  of  the  de- 
fendant Josephine  Porter  Boyd.  The  court 
found  against  the  allegations  of  the  com- 
plaint regarding  a  conspiracy  between  the 
defendants,  found  against  the  allegation  that 
the  sum  of  $1,800  paid  by  Josephine  Porter 
34 
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Boyd  was  a  loan  to  her  codefendant,  and 
found  that  the  conveyance  of  October  19, 
1898,  from  the  Bank  of  Selma  to  Thomas 
M.  Boyd  and  Josephine  Porter  Boyd,  con- 
veyed to  each  of  said  defendants  an  equal 
undivided  one-half  interest  in  and  to  said 
property,  and  that  the  defendant  Jose- 
phine Porter  Boyd  in  consideration  of  said 
conveyance,  paid,  as  a  part  of  the  purchase 
price  for  said  land,  the  sum  of  $1,800.  It 
was  found  that  Josephine  Porter  Boyd  did 
not  take  the  title  of  such  one-half  interest 
as  security  for  any  loan  to  her  codefendant 
Thomas  M.  Boyd.  The  allegations  of  the 
answer  of  Josephine  Porter  Boyd,  with  ref- 
erence to  the  defense  of  laches,  are  all  found 
to  be  true,  except  that  the  court  finds  that 
the  value  of  the  property  at  the  time  of  the 
conveyance  to  the  defendants  was  $6,000,  in- 
stead of  $5,000,  as  alleged  in  the  answer.  As 
conclusions  of  law,  the  court  found  that  the 
plaintiff  should  take  nothing  against  Jose- 
phine Porter  Boyd,  and  said  Josephine  Por- 
ter Boyd  should  have  judgment  against 
plaintiff  and  her  codefendant  for  her  costs. 
Judgment  was  entered  accordingly.  The 
plaintiff  appeals  from  the  judgment. 

Thomas  M.  Boyd  has  not  appealed;  and, 
80  far  as  concerns  the  issues  raised  by  the 
pleadings  between  himself  and  his  codefend- 
ant, the  finding  that  the  payment  of  $1,800 
by  the  respondent,  Josephine  Porter  Boyd, 
was  not  made  as  a  loan  to  her  husband, 
stands  unquestioned. 

The  appellant's  position  is  that,  inasmuch 
as  she  and  defendant  Thomas  M.  Boyd  were 
cotenants  in  the  property,  the  latter  could 
not  purchase  for  himself  alone  the  out- 
standing interest  vested  in  the  trustees  Ham- 
ilton &  Coleman,  but  was  bound  to  hold  any 
title,  acquired  on  sueh  purchase,  for  the 
equal  benefit  of  himself  and  his  cotenant, 
upon  condition  that  the  latter  should  con- 
tribute, or  offer  to  contribute,  her  portion 
of  the  purchase  money.  This  is  undoubtedly 
the  general  rule  as  to  cotenants.  "A  coten- 
ant cannot  take  advantage  of  any  defect  in 
the  common  title  by  purchasing  an  outstand- 
ing title  or  encumbrance,  and  asserting  it 
against  his  companions  in  interest.  The  pur- 
chase is,  notwithstanding  his  designs  to  the 
contrary,  for  the  common  benefit  of  all  the 
cotenants.  Ther  legal  title  acquired  by  him 
is  held  in  trust  for  the  others,  if  they  choose, 
within  a  reasonable  time,  to  claim  the  bene- 
fit of  the  purchase  by  contributing  or  offer- 
ing to  contribute  their  proportion  of  the  pur- 
chase money."  Freeman  on  Cotenancy  & 
Partition,  2d  ed.  §  154.  The  respondent 
contends  that  this  principle  applies  only 
where  the  cotenants  hold  under  the  same  in- 
strument. Whetlier  or  not  the  rule  is  sub- 
ject to  this  qualification  is  a  question  which 
has  given  rise  to  a  considerable  conflict  of 
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authority.  It  need  not,  however,  be  here  de- 
cided. Assuming  that  the  plaintiff  ( regard- 
less of  her  allegations  that  the  defendants 
prevented  her  from  paying  off  her  share  of 
the  debt  to  the  Sacramento  Bank)  was  en- 
titled, as  against  her  cotenant  and  his  wife» 
to  claim  the  benefit  of  the  purcliase  by  them 
of  the  interest  sold  by  the  trustees,  she 
must  still  fail,  for  the  reason  that  the  court 
below  found  that  her  cause  of  action  waa 
barred  by  laches.  This  finding  is  fully  sus- 
tained by  the  proofs  offered  and  the  princi- 
ples of  law  applicable. 

The  plaintiff's  delay  in  seeking  relief  in 
the  courts  had  not  lasted  for  such  a  period  as 
to  make  the  statute  of  limitations  available 
as  a  bar  to  the  suit.  Undoubtedly  mere  de- 
lay to  commence  the  suit  for  a  period  lei^s 
than  that  of  the  statute  of  limitations  is 
not  a  sufiicient  reason  for  dismissing  the 
proceeding.  Lux  v.  Haggin,  69  Cal.  255,  10 
Pac.  674.  It  is  well  settled,  however,  that 
courts  of  equity  will  often  refuse  relief,  even 
where  the  statutory  time  of  limitation  has 
not  run.  "There  must  be  something  more 
than  a  mere  passive  neglect.  There  .must  be, 
in  addition,  a  showing  of  facts  amounting 
to  acquiescence  in  the  acts  complained  of, 
or  of  other  circumstances  which,  coupled 
with  the  delay,  will  render  the  granting  of 
the  relief  inequitable."  Lux  v.  Haggin,  supra. 
In  Chapman  v.  Bank  of  California,  97  Cal. 
165,  169,  31  Pac.  896,  the  court  says:  "Re- 
gardless of  the  question  as  to  whether  there 
has  been  a  plea  of  the  statute  of  limitations, 
a  court  of  equity  will  refuse  to  entertain  a 
suit  brought  after  unreasonable  delay.  Har- 
ris V.  Hillegass,  66  Cal.  79,  4  Pac,  987 ;  Bell 
V.  Hudson,  73  Cal.  287,  2  Am.  St.  Rep.  791, 
14  Pac.  791.  The  refusal  to  grant  relief 
is  not  put  upon  the  presumption  of  payment 
or  analogy  to  the  statute  of  limitations, 
but  upon  considerations  of  public  policy,  and 
the  difficulty  of  doing  entire  justice  between 
the  parties  in  consequence  of  the  unreason- 
able delay.  The  principal  factors  in  deter- 
mining whether  the  plaintiff  had  been  guilty 
of  laches  are  acquiescence  and  lapse  of 
time;  but  other  circumstances  are  also  ma- 
terial, such  as,  that  a  change  in  the  value  or 
character  of  the  property  has  taken  place. 
The  matter  is  one  which  is  left  to  the  sound 
discretion  of  the  chancellor  in  each  case." 

These  principles  have  been  applied  with, 
perhaps,  more  than  ordinary  strictness  to 
the  case  of  a  cotenant  demanding  the  bene- 
fit of  a  purchase  by  the  other  cotenants. 
"The  right  of  a  cotenant  N^  share  in  the 
benefit  of  a  purchase  of  an  outstanding  claim 
is  always  dependent  on  his  having,  within 
a  reasonable  time,  elected  to  bear  his  por- 
tion of  the  expense  necessarily  incurred  in 
the  acquisition  of  the  claim.  .  .  .  The 
cotenant  asking  a  court  of  equity  to  award 
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him  tli^  benefit  of  a  purchase  must  show 
reaaonable  diligence  in  making  his  election. 
Whatever  delay  he  may  have  occasioned 
must  be  entirely  consistent  with  perfect  fair 
dealing  on  his  part,  and  in  no  wise  attrib- 
utable to  an  etTort  to  retain  the  advantages 
while  he  shirks  the  responsibilities  of  the 
new  acquisition/'  Freeman,  Cotenancy  & 
Partition,  2d  ed.  §  156.  In  Mandeville  v. 
Solomon,  39  Cal.  125,  this  court  said: 
"Equity  does  not  deny  to  a  tenant  in  com- 
mon the  right  to  purchase  in  an  outstanding 
or  adverse  claim  to  the  common  property. 
It,  however,  deals  with  the  tenants  after 
such  a  purchase  is  made.  While  it  will  not 
permit  one  of  them  to  acquire  such  a  title 
solely  for  his  own  benefit,  or  to  the  absolute 
exclusion  of  the  other,  it,  at  the  same  time, 
exacts  of  that  other  the  exercise  of  reasonable 
diligence  in  making  his  election  to  partici- 
pate in  the  benefit  of  the  new  acquisition; 
and  having,  upon  its  own  principles  of  fair 
dealing,  compelled  the  purchasing  tenant  to 
allow  his  cotenant  this  opportunity,  the  lat- 
ter will  not  be  permitted  to  equivocate  or  tri- 
fle with  the  position  thus  afforded  him,  or  to 
make  it  a  means  of  speculation  for  himself, 
by  delaying,  until  the  rise  of  the  land  or  some 
event,  yet  in  the  future,  shall  determine  his 
course.  Unless  he  make  his  election  to  partic- 
ipate within  a  reasonable  time,  and  contrib- 
ute, or  offer  to  contribute,  his  ratio  of  the 
consideration  actually'  paid,  he  will  be  deemed 
to  have  repudiated  the  transaction,  and 
abandoned  its  benefits."  See  also  17  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  679 ;  Stevens  v.  Rey- 
nolds, 143  Ind.  467,  52  Am.  St.  Rep.  422,  41 
N.  E.  931 ;  Reed  v.  Reed,  122  Mich.  77,  80 
Am.  St.  Rep.  541,  80  N.  W.  996;  Buchanan  v. 
King,  22  Gratt.  414;  Morris  v.  Roseberry, 
46  VV.  Va.  24,  32  S.  E.  1019;  McFarlin  v. 
Leaman  (Tex.  Civ.  App.)  29  S.  W.  44. 

We  think  the  facts  shown  in  the  case  at 
bar  are  clearly  sufficient  to  justify  the  con- 
clusion of  the  court  that,  so  far  as  the  de- 
fendant Josephine  Porter  Boyd  is  concerned, 
the  delay  of  the  plaintiff  was  so  great 
as  to  deprive  her  of  the  right  to  seek  the 
relief  here  demanded.  It  is  not  disputed  that 
the  plaintiff  knew  of  the  trustees'  sale  and 
of  the  conveyance  by  the  Bank  of  Selma  to 
the  defendants  at  the  time  these  transactions 
took  place.  In  the  meanwhile  the  respon- 
dent has  purchased  the  interest  of  her  co- 
tenant,  has  cultivated  and  cared  for  the  land, 
has  made  some  improvements  upon  it,  and 
taken  the  risks  of  declining  values  and  fail- 
ure of  crops.  It  is  in  evidence,  and  it  is 
found  by  the  court,  that  property  of  this 
character  was  in  little  demand  at  the  time 
of  the  sale.  Since  such  sale  it  has  increased 
greatly  in  value,  until,  at  the  time  of  the 
trial,  it  had  more  than  doul)ied  in  value. 
We  cannot  doubt  that  the  court  below  was 
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fully  justified  in  finding  that  a  delay  of  al- 
most four  years  was  unreasonable  under 
these  circumstances.  To  permit  the  plain- 
LiflT  now  to  reinstate  herself  as  the  owner  of 
an  undivided  one-half  interest  in  the  land, 
upon  payment  of  one  half  of  the  amount  paid 
at  the  trustees*  sale,  thereby  securing  to  her- 
self the  full  benefit  of  the  increase  in  the  val- 
ue of  the  land,  without  having  undergone  any 
of  the  risks  connected  with  its  holding  and 
cultivation,  would  manifestly  be  inequitable. 
The  appellant  points  out  certain  facts  which, 
it  is  alleged,  should  have  been  held  to  have 
excused  the  delay  in  seeking  relief.  But 
whether  or  not,  under  all  the  circumstances, 
the  delay  has  been  such  as  to  render  it  in- 
equitable to  grant  the  relief  is,  in  the  first 
instance,  a  question  for  the  trial  court,  the 
determination  of  which  is  left,  as  is  said  in 
Chapman  v.  Bank,  supra,  "to  the  sound  dis- 
cretion of  the  chancellor  in  each  case."  The 
matters  relied  on  by  appellant  as  explaining 
her  delay  were  proper  to  be  considered  by 
the  court  below;  but,  without  stating  them 
at  length,  we  are  compelled  to  say  that, 
giving  due  effect  to  all  of  them,  they  were 
not  of  such  character  as  to  require  that 
court  to  conclude  that,  at  least  as  against 
the  respondent  Josephine  Porter  Boyd,  the 
plaintiff  had  not  slept  on  her  rights  to  such 
an  extent  as  to  require  the  denial  of  relief. 

Our  views  on  this  point  make  it  unneces- 
sary to  consider  any  of  the  other  conten- 
tions urged  by  counsel. 

The  judgment  is  affirmed. 

We  concur:  An8:elIotti,  J.;  Shaw,  J. 

Petition  for  rehearing  denied  June  25, 
1908. 


FliORIDA  SUPREME  COURT. 

FRANK  T.  GRAHAM,  Plff.  in  Err., 

V. 

VIRGINIA  TUCKER  et  al. 
(—  Fla.  — ,  47  So.  563.) 

Married     woman  —  negligence  —  liabil- 
ity. 

A  married  woman,  the  owner  of  ptatutory 
separate  real  estate,  upon  which  is  located 


Headnote  by  Hockeb,  J. 


Case  Note.  —  Liability  of  married  wont' 
an  for  the  use  and  safety  of  preni' 
ises  owned  by  her. 

The  earlier  cases  upon  this  subject  are 
collated  in  a  note  to  Strouse  v.  lieipf,  23 
L.R.A.  622,  to  which  this  note  is  supple- 
mented. 

A  married  woman  is  liable  for  the  death 
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a  swimming  pool  and  bath  houses,  conducted 
by  the  husband  and  wife  as  a  public  resort, 
is  sued  jointly  with  her  husband  for  damages 
in  tort  by  a  party  who  was  injured  while 
lawfully  using  said  premises,  by  his  feet 
slipping  and  falling  on  his  left  leg  upon  the 
projecting  points  of  planks  alleged  to  have 
been  negligently  left  uneven.  Held,  that, 
under  the  Constitution  and  laws  of  Florida, 
under  the  circumstances  stated,  the  married 
woman  is  not  liable  in  an  action  of  tort. 

(October  31,   1908.) 

ERROR  to  the  Circuit  Court  for  Hills- 
borough County  to  review  a  judgment 
sustaining  a  demurrer  to  the  complaint 
in  an  action  brought  to  recover  damages, 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligent  construction  of  the 
flooring  about  a  public  swimming  pool.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  T.  Martin  and  H.  S.  Hamp- 
ton, for  plaintiff  in  error: 

The  wife,  sued  jointly  with  the  husband, 
is  liable  for  the  damages  flowing  from  the 
commission  of  the  tort. 

Prentiss  v.  Paisley,  25  Fla.  929,  930,  7 
L.R.A.  040,  7  So.  56;  2  Bishop,  Married 
Women,  254;  Brazil  v.  Moran,  8  Minn.  236, 
Gil.  205,  83  Am.  Dec.  773. 

Mr.  Thomas  Palmer  for  defendants  in 


Hocker,  J.,  delivered  the  opinion  of  the 
court: 

In  July,  1907,  the  plaintiff  in  error,  here- 
inafter called  the  plaintiff,  filed  an  amended 


declaration  against  the  defendants  in  error 
in  the  circuit  court  of  Hillsborough  county 
in   the  following  language: 

"Frank  T.  Graham,  by  his  attorneys,  W. 
T.  Martin  and  Davis  &  Hampton,  files  this 
his  amended  declaration,  by  leave  of  the 
court  first  had  and  obtained,  and  sues  Vir- 
ginia Tucker  and  James  F.  Tucker,  her 
husband,  in  an  action  of  case,  damages, 
$3,000,  for  that  whereas,  heretofore,  to  wit, 
on  or  about  the  14th  day  of  July  a.  d.  1906, 
the  said  Virginia  Tucker  was  the  owner  of 
certain  premises,  situated  in  the  county  of 
Hillsborough  and  state  of  Florida,  on 
which  were  located  a  certain  swimming 
pool  and  bath  houses,  the  said  property 
being  the  separate  statutory  property 
of  the  defendant  Virginia  Tucker,  a 
married  woman,  whose  husband  is  James 
F.  Tucker,  the  defendant  herein;  that 
on  said  premises  on  said  date  the  said 
defendants  were  conducting  a  certain  swim- 
ming pool,  or  public  bathing  place,  where  the 
public  were  invited  to  enter  and  for  certain 
hire  and  reward  were  allowed  to  bathe  in 
said  pool,  the  same  being  a  public  resort. 
And  plaintiff  avers  that,  while  conducting 
the  said  public  bathing  resort,  the  said  de- 
fendants, in  fitting  up  the  said  premises  for 
the  use  of  the  public,  disregarding  their 
duty  to  provide  safe  premises  by  law,  so 
negligently  and  carelessly  constructed  and 
equipped  said  premises  that  divers  planks, 
the  flooring  of  the  walk  way  surrounding 
said  pool,  were  uneven,  and  the  ends  of  the 
same  were  allowed  to  project  over  the  side 
of  said  pool,  the  same  constituting  a  danger- 


of  a  laborer  employed  upon  a  building  be- 
ing erected  by  her,  although  the  work  was 
being  performed  under  the  supervision  of 
her  husband,  as  her  agent,  and  the  intes- 
tate's death  was  due  to  the  former's  negli- 
gence. Schmidt  v.  Keehn,  32  N.  Y.  S.  R.  11, 
10  N.  Y.  Supp.  267. 

Husband  and  wife  are  both  liable  for 
damages  caused  to  adjoining  property  by 
reason  of  the  negligence  of  those  engaged 
in  remodeling  a  building  owned  by  the  wife. 
Flesh  V.  Lindsav,  116  Mo.  1,  37  Am.  St.  Rep. 
374,  21  S.  W.  907.  The  wife's  liability  in 
such  a  case  arises  from  a  statute  providing 
that  the  annual  products  of  the  wife's  real- 
ty may  be  attached  or  levied  if  for  any 
debt  or  liability  created  for  the  cultivation 
or  improvement  of  her  real  estate;  as  the 
right  to  improve,  repair,  and  remodel  her 
property  implies  that  she  may  employ  serv- 
ants for  that  purpose,  for  whose  careless- 
ness and  negligence  she  and  her  husband 
will  be  held  jointly  liable. 

But  the  sale  of  liquors  by  a  husband  up- 
on his  wife's  property,  will  not  render  it  li- 
able for  the  payment  of  a  judgment  ob- 
tained against  him  for  unlawful  sales,  under 
a  statute  making  property  rcnt<»d  or  leased 
or  permitted  to  be  used  for  the  sale  of 
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liquors  liable  for  such  judgments,  where  the 
wife  never  consented  to  the  use  of  her  prop- 
erty for  that  purpose,  but  strongly  objected 
thereto,  and  it  appeared  that  there  was  no 
collusion  between  the  husband  and  wife. 
Benhoff  v.  Weaver,  14  Ohio  C.  C.  370. 

And  the  fact  that  the  wife  did  not  re- 
sort to  legal  proceedings  in  order  to  prevent 
such  use  of  her  property  does  not  affect  her 
liability,  as  it  is  not  the  policy  of  the  law 
to  stir  up  litigation  between  husband  and 
wife.    Ibid. 

A  married  woman  is  liable  as  the  harbor- 
er  of  her  husband's  dog  which,  with  her 
consent,  is  kept  upon  premises  owned  by 
her.  Valentine  v.  Cole,  1  N.  Y.  S.  R..719; 
Hugron  v.  Statton,  Rap.  Jud.  Quebec  18  C. 
S.  200,  contra  Bundschuh  v.  Mayer,  81  Hun, 
111,  30  N.  Y.  Supp.  622;  Burch  v.  Lowarv, 
131  Iowa,  719,  117  Am.  St.  Rep.  443,  109 
N.  W.  282;  Strouse  v.  Leipf,  101  Ala.  433, 
23  L.R.A.  622,  46  Am.  St.  Rep.  122,  14  So. 
667.  For  a  full  discussion  of  this  question, 
see  Quilty  v.  Battle,  135  N.  Y.  201,  17  L.R.A. 
521,  32  N.  E.  47. 

As  to  the  effect  of  so-called  married 
women's  acts  upon  the  husband's  liability 
for  wife's  torts,  see  case  note  to  Kellar  v. 
James,  14  L.R.A.(N.S.)  1003. 
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ons  projection  to  persons  using  said  pool  in 
the  ordinary  way  of  walking  along  said 
walk  way,  and  the  condition  of  said  prem- 
ises was  known  to  the  said  defendants,  or 
could  have  been  known  by  the  exercise  of 
ordinary  care,  but  was  unknown  to  the 
plaintiff. 

"Plaintiff  avers  that,  on  said  date,  while 
he  was  lawfully  using  the  said  premises  and 
walking  along  said  walk  around  said  pool 
provided  for  the  public,  and  without  neg- 
ligence on  his  part,  his  feet  slipped  on  the 
wet  flooring  of  said  walk  way  and  he  was 
precipitated  in  said  pool;  that  in  falling  his 
left  leg  came  in  contact  with  one  of  the 
projecting  points  of  said  planks,  which  were 
uneven  and  had  been  allowed  to  project  over 
said  bath  pool,  and  from  the  effect  of  which 
his  left  leg  was  then  and  there  bruised, 
cut,  and  wounded,  by  means  of  which  he 
became  sick  and  sore,  and  from  thence  for 
a  period  of  several  months  was  confined  to 
his  bed  from  said  injuries.  The  plaintiff 
avers  that  he  has  been  compelled  to  pay 
out  a  large  sum  of  money  for  physicians' 
services  and  for  medicine  in  an  effort  to 
rid  himself  of  the  injury  caused  by  the  neg- 
ligence of  the  defendant,  and,  in  addition 
thereto,  was  compelled  to  submit  to  two  sur- 
gical operations  in  order  to  effect  a  cure 
of  the  injury  above  set  forth.  Wherefore 
plaintiff  says  he  has  been  injured  and  sus- 
tained damages  to  the  sum  of  $3,000,  and 
therefore  brings  his  suit." 

This  amended  declaration  was  demurred 
to,  and  the  substantial  matters  to  be  ar- 
gued were,  among  others,  that,  first,  the  dec- 
laration does  not  state  a  cause  of  action; 
second,  that  a  married  woman  cannot  be 
sued  at  common  law  for  a  tort  such  as  that 
complained  of;  third,  that,  under  the  Con- 
stitution and  laws  of  Florida,  a  married  wo- 
man's property  cannot  be  subjected  to  a 
judgment  such  as  that  sought  for;  fourth, 
that,  under  the  laws  of  Florida,  the  husband 
has  the  sole  control  of  her  real  property, 
and  is  alone  responsible  for  torts  com- 
mitted thereby. 

The  demurrer  was  sustained,  and  a  judg- 
ment entered  for  the  defendants.  To  review 
this  judgment  a  writ  of  error  was  sued  out. 
The  assignments  of  error  here  are,  first, 
that  the  court  erred  in  sustaining  the  de- 
murrer; and,  second,  that  it  erred  in  enter- 
ing judgment  for  the  defendants. 

The  sole  question  presented  and  urged 
here  by  the  plaintiff  is  whether  a  married 
woman  is  liable  under  the  Constitution  and 
laws  of  Florida  in  an  action  for  a  tort  such 
as  is  described  in  the  declaration.  The  only 
decision  of  this  court  cited  to  sustain  the 
contention  that  she  is  so  liable  is  the  case 
of  Prentiss  v.  Paisley,  25  Fla.  927,  7  L.R.A. 
640,  7  So.  56.  In  this  case  this  court  held 
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that  ''a  married  woman  is  personally  liable 
for  her  wrongful  civil  acts  or  actual  torta 
[italics  ours],  including  frauds,  not  grow- 
ing out  of  or  founded  upon,  or  directly  con- 
nected with,  or  a  part  of,  or  the  means 
of  effecting,  a  contract  which  she  has  under- 
taken to  make;  and  she  may  be  sued  joint- 
ly with  her  husband  in  respect  to  such  acts, 
or  separately  if  she  survives  him.  His  lia- 
bility for  her  torts  is  a  result  of  the  mere 
fact  that  by  the  common-law  rules  a  suit 
cannot  be  maintained  against  the  wife  alone 
during  her  coverture.  If  before  or  pending 
the  action  she  dies,  the  right  of  action 
against  him  falls.  Whenever  her  coverture 
avoids  the  contract,  it  is  likewise  a  bar  to 
a  personal  recovery  for  the  fraud,  and  this 
cannot  be  overcome  by  suing  ex  delicto," 
One  of  the  cases  cited  in  support  of  this  view 
is  the  case  of  Liverpool  Adelphi  Loan  Asso. 
V.  Fairhurst,  9  Exch.  422,  which  seems  to  be 
generally  treated  as  a  leading  case.  In 
Prentiss  v.  Paisley  there  is  not  the  slightest 
intimation  that  the  liability  of  a  married 
woman  for  her  torts  is  in  any  way  enlarged 
or  affected  by  the  Constitution  or  laws  of 
Florida,  changing  the  common  law  as  to  her 
ownership  of  a  separate  legal  estate  and 
giving  her  power  to  make  certain  specified 
contracts  with  reference  thereto,  and  mak- 
ing the  same  liable  in  invitutn  in  equity  to 
certain  specified  debts.  It  is  uniformly  held 
by  this  court  that  these  coustitutional  and 
statutory  changes  do  not  make  her  liable 
to  a  personal  judgment  or  decree,  unless  it 
may  be  that  the  statute  allowing  her  to  be 
made  a  free  dealer  would  have  that  ef- 
fect. Prentiss  v.  Paisley,  supra;  First  Nat. 
Bank  v.  Hirschkowitz,  46  Fla.  688,  35  So. 
22;  2  Bishop,  Married  Women,  §  265.  This 
court,  in  the  case  of  Mercantile  Exch.  Bank 
v.  Taylor,  51  Fla.  473,  41  So.  22,  undertook 
to  distinguish  between  those  contracts  of 
sale,  transfer,  and  conveyance  which  a  mar- 
ried woman  may  make  under  our  statutes, 
and  which  may  be  enforced  against  her,  and 
those  obligations  which  a  court  of  equity  is 
authorized  by  the  Constitution  to  enforce 
in  invitum  against  her  separate  legal  estate. 
It  has  never  been  held  by  this  court  that 
the  effect  of  our  constitutional  provisions 
and  statutes  is  to  place  a  married  woman 
in  the  position  of  a  feme  sole,  but,  on  the 
contrary,  that  her  common-law  status  re- 
mains, except  to  the  extent  it  has  been 
modified  by  these  provisions  and  statutes. 
Micou  V.  McDonald  (Fla.)  46  So.  291. 

In  the  case  of  Liverpool  Adelphi  Loan 
Asso.  V.  Fairhurst,  supra,  it  was  held  that 
"a  feme  covert  is  .  .  .  responsible  for 
all  torts  committed  by  her  during  coverture, 
and  the  husband  must  be  joined  as  a  de- 
fendant; and  consequently  they  are  liable 
for  frauds  committed  by  her  as  for  other 
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personal  wrongs;  but,  when  the  fraud  is  di- 
rectly connected  with  the  contract  with  the 
wife,  and  is  the  means  of  effecting  it,  and 
parcel  of  the  same  tran^taction,  the  wife  can- 
not be  responsible,  and  the  husband  be  sued 
for  it  together  with  the  wife." 

In  Head  v.  Briscoe,  B  Car.  &  P.  484,  it 
was  held  that  a  husband  was  liable  for  a 
slander  perpetrated  by  his  wife,  though  he 
was  living  apart  from  her. 

In  the  case  of  Woodward  v.  Barnes,  46 
Vt.  332,  14  Am.  Rep.  626,  it  is  held  that 
husband  and  wife  are  not  jointly  liable  for 
those  torts  of  the  wife  which  are  founded  on 
her  contracts,  and  it  is  said:  "The  general 
principle  that  for  the  torts  or  frauds  of  the 
wife  an  action  may  be  sustained  against  her 
and  her  husband  applies  only  to  torts  «tm- 
pliciterj  or  cases  of  pure,  simple  tort,  and 
not  where  the  substantive  basis  of  the  tort 
is  the  contract  of  the  wife."  See  1  Bishop, 
Married  Women,  §  905  ■  2  Bishop,  Married 
Women,  §  261;  Schouler,  Dom.  Rel.  5th  ed. 
§  76;  Henley  v.  Wilson,  92  Am.  St.  Rep.  160 
and  note  (137  Cal.  273,  68  L.R.A.  941,  70 
Pac.  21). 

In  the  case  of  Simpson  v.  Bowdcn,  33  Me. 
649,  it  is  held  that  the  law  will  not  im- 
ply a  contract  in  a  case  where  the  parties 
cannot  legally  make  an  express  contract. 

In  the  case  of  Chase  v.  Second  Ave.  R. 
Co.  97  N.  Y.  384,  49  Am.  Rep.  531,  it  is 
held  that  "an  implied  contract  is  one  which 
the  law  infers  from  the  facts  and  circum- 
stances of  the  case;  but  it  will  not  be  in- 
ferred, so  far  as  I  can  conceive,  in  any  case 
where  an  express  contract  would  for  any 
reason  be  invalid."  16  Am.  &  Eng.  Enc. 
Law  2d  ed.  1078. 

It  may  be  doubtful  whether  this  state- 
ment of  the  law  is  entirely  correct.  Bishop 
treats  it  under  the  title  of  "Contracts  Cre- 
ated by  Law."  He  says:  "When  the  law 
lays  on  one  a  duty  to  another,  it  creates  a 
promise  from  the  former  to  the  latter  to  dis- 
charge the  duty.  The  limits  of  the  doctrine 
is  that  where,  from  the  nature  of  the  case, 
not  merely  from  inability  of  the  party,  there 
could  not  be  a  contract  in  fact,  the  law  does 
not  undertake  to  create  the  impossible." 
Bishop,  Contr.  2d  ed.  §§  182  to  186,  inclu- 
sive. So  he  shows  that,  though  the  con- 
tract of  a  minor  or  insane  person  for  neces- 
saries on  agreed  terms  would  not  be  binding, 
yet  the  party  who  furnishes  the  goods  may 
recover  of  the  one  liable  in  law  to  pay,  not 
what  the  contract  provides,  though  it  may 
be  looked  to,  but  what  they  were  reasonably 
worth.     Id.  §  188. 

In  the  case  of  Marye  v.  Root,  27  Fla.  453, 
8  So.  636,  this  court  has  occasion  to  critic-' 
ally  examine  the  constitutional  and  statu- 
tory provisions,  then  and  now  existing,  con- 
ferring upon  married  women  certain  prop- 
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erty  rights  which  she  did  not  have  at  com- 
mon law.  The  result  of  that  decision  is  that 
the  statute  providing  the  property  of  a  wif« 
shall  remain  in  the  care  and  management  of 
the  husband,  but  that  he  shall  not  charge 
for  the  management,  nor  shall  the  wife  be 
entitled  to  sue  her  husband  for  the  rent, 
hire,  issues,  proceeds,  or  profits  of  her  paid 
property,  is  not  in  conflict  with  the  con- 
stitutional provision  that  all  property,  botlr 
real  and  personal,  of  the  wife,  owned  by  her 
before  marriage  or  acquired  afterward  by 
gift,  devise,  descent,  or  purchase,  shall  be 
her  separate  property  and  not  liable  for  the 
debts  of  her  husband.  The  present  eonsti- 
tutional  provision  (Const.  1S85,  art.  11, 
§  1),  modifies  the  former  (that  of  1868),  in 
that  she  may  make  her  separate  property 
liable  for  her  husband's  debts  by  her  con- 
sent, given  by  some  instrument  in  writing 
executed  according  to  the  law  respecting 
conveyances  by  married  women,  'i'he  sec- 
ond section  of  sajd  article  also  provides  that 
her  separate  property  may  be  charged  in 
equity  for  certain  obligations.  If  the  stat- 
ute giving  the  husband  the  care  and  man- 
agement of  a  wife's  property  was  not  in  con- 
flict with  the  Constitution  of  1868  (and  to 
that  extent  we  approve  the  views  of  the 
court  in  that  case),  it  is  not  perceived  that 
it  would  violate  that  of  1885.  Fritz  v.  Fer- 
nandez, 45  Fla.  318,  34  So.  315;  Rawls  v. 
Tallahassee  Hotel  Co.  43  Fla.  288,  31  So. 
237.  A  married  woman,  it  is  true,  has  been 
given  some  additional  statutory  rights  since 
the  decision  in  Marye  v.  Root,  supra,  such 
as  the  right  to  her  earnings  and  wages  and 
the  right  to  bring  suit  or  actions  for  or  con- 
cerning her  real  estate  without  joining  her 
husband  or  next  friend.  Gen.  Stat.  1906, 
§§  2591,  2593.  Section  2594  also  provides 
that  specific  performance  may  be  decreed 
against  a  married  woman.  We  are  not 
called  upon  to  say  what  would  be  the  ef- 
fect of  the  renunciation  by  the  husband  of 
his  statutory  right  to  manage  and  control 
his  wife's  property.  See  Fritz  v.  Fernandez, 
supra.  We  can  discover,  however,  neither  in 
the  Constitution  "nor  statutes,  any  purfjose 
to  remove  generally  all  her  common- law  dis- 
abilities, but  only  those  specifically  men- 
tioned; nor  any  purpose  to  make  her  lia- 
ble for  those  torts  for  which  she  was  not 
liable  at  common  law.  In  several  states  a 
married  woman  has  either  by  statute  or 
constitutional  provision  been  placed  upon 
the  legal  footing  of  a  feme  sole,  and  she  is 
therefore  held  liable  for  her  torts.  In  some 
the  statutes  expressly  provide  she  shall  be 
so  liable.  Norris  v.  Corkill,  32  Kan.  409, 
49  Am.  Rep.  489,  4  Pac.  862;  Quiltv  v.  Bat 
tie,  135  N.  Y.  201,  17  L.R.A.  621,  32  N.  E. 
47;  Strousc  v.  Leipf,  40  Am.  St.  Rep.  122, 
and  note   (101  Ala.  433,  23  L.R.A.'  622,  14 
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So.    667) ;    Henley  ▼.   Wilson,   02  Am.   St 
Rep.,  note  p.  169. 

We  have  noticed  two  cases  in  which  it  is 
held  that,  under  the  common  law,  as  well  as 
under  the  statutes  which  authorize  a  mar- 
ried woman,  to  own  and  control  property, 
she  is   liable   for  a  tort  committed  in  tlu 
management  of  such  property.     One  is  the 
case  of  Mayhew  v.  Bums,  103  Ind.  328,  2 
N.    E.    793,  and    the  other   is  the   case  of 
Flesh   ▼.  Lindsay,    115  Mo.   1,  37   Am.   St. 
Rep.  374,  21  S.  W.  907.     In  the  first  case 
the  tort  consisted  in  making  an  excavation, 
causing  a  pitfall,  into  which  the   plaintiff 
fell.     The  maxim  Sic  uteres  etc.,  is  applied, 
and  it  is  said  she  was  liable  at  common 
law  as  well  as  under  the  statute.     In  the 
second  case  the  tort  grew  out  of  the  negli- 
gent repairing  of  a  party  wall  between  the 
property  of  a  married  woman  and  another. 
It  w*as  held  that  she  was  liable,  both  under 
the  statute  and  at  con)|aon  law.     But,  as  a 
married  woman  could  not  own,  control,  and 
manage  a  separate  legal  estate  at  common 
law,  we  cannot  underfitand  the  conclusions 
of  these  courts,  which  are  unsupported  by 
any  authority  directly  in  point.    The  erec- 
tion and  maintenance  of  a  party  wall  is  a 
matter  of  contract,  unless  required  by  stat- 
ute (22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  240), 
and  we  have  seen  no  authority  holding  a 
married  woman  liable  for  a  tort  based  on  a 
contract.     Our  court,  as  we  have  seen,  has 
decided  the  contrary.     Prentiss  v.  Paisley, 
supra.     There  is   an   analogy   between   the 
common-law  disability  of  a  married  woman 
and  that  of  an  infant,  and,  while  both  are 
liable  for  pure  torts,  we  have  seen  no  case 
which  holds  either  liable  for  an  injury  due 
to  lack  of  skill  and  experience.     22  Cyc. 
Law  &  Proc.  p.  621. 

We  find  no  authority  holding  a  married 
woman  liable  for  a  tort  under  the  circum- 
stances stated  in  the  declaration. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

All  concur,  except  Parklitll,  J.,  disquali- 
fied, who  takes  no  part* 
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S.  S.  HULETT  et  al. 

(—  Idaho,  — ,  97   Pac.   37.) 

Waters  —  determination  of  rights  —  na- 
ture of  action. 

1.  A  suit  to  ascertain,  determine,  and  de- 

iTeadnotes  by  AiLSiiiE,  Ch.  J. 
19L.R.A.(N.S.) 


»ree  the  extent  and  pYiotity  of  a  water  right 
•nd  appropriation  partakes  of  the  nature  of 
m  action  to  quiet  title  to  real  estate. 
Equity  —  quieting  title  —  venue. 

2.  An  action  to  quiet  title  to  real  estate 
must  be  prosecuted  and  maintained  in  the 
jurisdiction  in  which  the  res  or  subject- 
matter  is  situated. 

Waters  —  priorities  —  extrnterritorlul 
riglits. 

3.  The  courts  of  Idaho,  in  ascertaining, 
decreeing,  and  protecting  property  rights  in 
water  appropriations  within  the  jurisdic- 
tion of  this  state,  may  at  the  same  time  and 
for  that  purpose  inquire  into  and  determine 
rights  and  priorities  on  the  same  stream, 
that  are  located  and  situated  higher  up  the 
stream  and  beyond  the  state  line,  in  order 
to  fairly  and  finally  judicially  determine 
the  relative  rights  of  the  parties  and  decree 
the  extent  of  title  and  right  of  possession  of 
the  subject-matter  located  and  situated  with- 
in this  state. 

Same  —  extraterritorial  diversion. 

4.  The  jurisdiction  of  the  courts  of  Ida- 
ho to  ascertain  and  determine  water  appro- 
priations within  this  state  is  not  ousted  or 
defeated  by  the  fact  that  a  defendant  sets  up 


Case  Note,  —  Jurisdiction  to  determine 
the  rights  of  private  parties  in  inter^ 
state  streams. 

This  note  is  confined  strictly  to  the  ques- 
tion of  jurisdiction  as  afi'ected  by  the 
situs  of  the  property  or  of  the  act  of 
which  complaint  is  made,  and  does  not 
include  the  question  by  what  law  the 
substantive  rights  of  the  parties  are  to 
be  determined,  nor  any  other  question 
afl'ecting  the  merits.  It  also  excludes  any 
consideration  of  the  question  of  citizen- 
ship or  amount  involved  as  affecting  the 
jurisdiction  of  the  Federal  courts.  The 
general  question  as  to  the  jurisdiction 
of  equity  over  suits  affecting  real  property 
in  another  state  or  country  is  treated  in  a 
subject  note  to  Proctor  v.  Proctor,  09  L.R.A. 
673,  and  the  question  as  to  the  jurisdic- 
tion of  actions  at  law  for  damages  for 
breach  of  contracts,  or  for  torts  relating  to 
real  property,  in  another  state  or  country, 
will  be  the  subject  of  a  subsequent  note  in 
this  scries. 

The  ckse  of  Rickey  Land  &  Cattle  Co.  v. 
Miller  &  Lux,  81  C.  C.  A.  207,  162  Fed.  11, 
which  is  quite  similar  to  Taylor  v.  Hulett, 
is  sufficiently  set  out  in  the  foregoing  opin- 
ion. 

The  position  of  these  two  cases,  that  the 
court  of  the  state  in  which  the  property 
affected  by  the  diversion  of  the  water  is 
situated  has  jurisdiction  to  quiet  the  own- 
er's title  to  the  water  rights,  and,  as  in- 
cidental to  that  jurisdiction,  the  power  to 
enjoin  the  defendant  from  diverting  the 
water,  althou<;h  the  diversion  takes  place 
in  another  state,  is  sustained  by  the  deci<?ion 
in  Willey  v.  Decker,  11  Wyo.  490,  100  Am. 
St.  Rep.  939,  73  Pac.  210."  The  latter  case, 
however,  docs  not  go  to  the  extent  of  de- 
claring that  the  iurisdiction  of  the  courts 
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in  his  answer  that  he  has  an  appropriation 
of  the  waters  of  the  stream  in  controver- 
sy, and  that  he  diverts  the  waters  from 
such  stream  in  the  state  of  Wyoming  for 
use  and  application  in  irrigating  lands 
situated  within  that  state. 
Injunction  —  Jurisdiction  —  full  faith 
and  'credit  —  diversion  of  water. 

5.  Tlie  injunctive  remedy  to  prevent  the 
rr»ntiniiance  of  the  diversion  of  the  water 
of  a  stream  to  the  detriment  of  a  prior 
appropriator  of  the  waters  thereof  oper- 
ates in  personam^  and,  where  personal  serv- 
ice has  heen  had  upon  the  defendant  in 
the  action  for  injunction,  the  court  has 
jurisdiction  to  award  the  injunctive  re- 
lief, and  such  decree  is  entitled  to  full 
faith  and  credit  in  the  courts  of  every  oth- 
er  state. 

Courts  —  jurisdiction  —  enforcing   de- 
cree. 

6.  Where  the  court  has  jurisdiction  of 
the  subject-matter,  and  acquires  jurisdic- 
tion of  the  person  of  the  defendant  by  serv- 
ice of  process,  it  is  thereby  vested  witli 
full  power  and  authority  to  hear  and  de- 
termine all  questions  that  occur  in  the 
case    and    are   essential    to   determine    the 


merits  of  the  issues  raised;  and  it  like- 
wise has  authority  and  jurisdiction  to 
make  such  orders  and  issue  such  writs  and 
process  as  may  be  necessary  and  essential 
to  carry  the  decree  into  efiTect  and  render 
it  binding  and  operative. 
Injunction  —  enforcement     in     fforei^rn 

state. 

7.  The  fact  that  a  defendant  against 
whom  a  writ  of  injunction  is  ordered  goes 
beyond  the  jurisdiction  of  the  state,  and 
cannot  be  reached  by  the  courts  in  order 
to  punish  him  for  contempt,  does  not  avoid 
the  judgment  and  decree;  but  the  same 
may  be  enforced,  in  the  orderly  administra- 
tion of  the  law,  with  like  force  and  effect 
in  the  state  in  which  the  defendant  is 
found  and  served  with  process. 

(August  3,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Fremont  County 
in  defendants'  favoA  in  an  action  to  deter- 
mine and  quiet  title  to  certain  water  rights. 
Reversed. 

The  facts  are  stated  in  the  opinion. 


of  the  state  in  which  the  property  affected 
is  located  is  exclusive.  Upon  the  contrary, 
it  appearing  in  that  case  that  water  was 
appropriated  in  Wyoming  by  means  of  a 
head  gate  and  ditchin  that  state  for  the  ir- 
rigation of  land  some  of  which  was  in  Wyo- 
ming and  some  in  Montana,  it  was  held  that 
the  owners  of  the  Montana  property,  as  well 
as  the  owners  of  the  Wyoming  property, 
could  invoke  the  jurisdiction  of  the  Wyo- 
ming court  to  enjoin  the  diversion  of  water 
by  the  defendants  in  Montana.  The  court, 
however,  while  stating  that,  in  order  to 
protect  the  rights  of  the  Montana  com- 
plainants in  and  to  the  water,  it  would  be 
necessary  to  consider  and  determine  what 
their  rights  were  as  against  the  defendant 
and  to  that  extent  the  court  would  assume 
jurisdiction,  declined  to  pass  upon  the  ques- 
tion whether  the  jurisdiction  w^ould  extend 
to  the  entering  of  a  decree  quieting  the  title 
of  such  plaintiffs  to  the  water  claimed  to 
have  been  appropriated  by  them  for  the  use 
of  the  Montana  land;  remarking  that  it 
was  a  perplexing  question. 

It  was  held  in  Lamson  v.  Vailes,  27  Colo. 
201,  61  Pac.  231,  that,  under  the  so-called 
irrigation  statutes,  a  court  of  Colorado  has 
no  jurisdiction  to  award  priorities  to  a 
ditch  having  its  headgate  in  Colorado,  but 
which  was  intended  to  and  does  carry  water 
outside  of  the  state,  except  to  the  extent 
the  appropriation  is  made  for  land  in  Colo- 
rado. 

The  Utah  supreme  court  in  Conant  v.  Deep 
Creek  &  C.  Valley  Irrig.  Co.  23  Utah,  627, 
90  Am.  St.  Rep.  721,  66  Pac.  188,  conceded 
the  jurisdiction  of  a  court  of  Idaho,  to  pro- 
tect prior  appropriators  of  water  in  Utah 
against  subsequent  appropriators  wlio  di- 
verted the  water  in  Idaho,  and  to  limit  and 
determine  the  rights  of  the  Idaho  appropria- 
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tors  with  reference  thereto,  but  denied  tlie 
jurisdiction  of  the  Idaho  court  to  adjudi- 
cate and  determine,  as  between  themselves, 
the  rights  of  appropriators  who  diverted 
water  from  the  stream  in  Utah  and  used  the 
same  for  irrigation  of  lands  in  that  state. 

Whether  or  not  the  jurisdiction  of  the 
court  of  the  state  in  which  the  property  af- 
fected is  exclusive  where  the  suit  is  in  its 
essence  one  to  quiet  the  title  to  the  water 
rights,  it  is  clear  from  the  authorities  that 
its  jurisdiction  is  not  exclusive  of  that  of 
the  state  in  which  the  act  complained  of  is 
done,  where  the  suit  is  merely  to  enjoin  a 
wrongful  act,  such  as  a  diversion  of  the 
water,  or  to  abate  the  nuisance  created 
thereby..  Indeed,  the  court,  in  Stillman  v. 
White  Rock  Mfg.  Co.  3  Woodb.  &  M.  639, 
Fed.  Cas.  No.  13,446,  was  of  the  opinion 
.that  the  courts  of  Rhode  Island  had  exclu- 
sive jurisdiction  of  a  suit  to  abate  a  nui- 
sance consisting  of  the  diversion  of  water  by 
a  canal  in  that  state  to  the  injury  of  com- 
plainant's property  located  in  Connecticut, 
upon  the  theory  that  the  suit  was  quasi  in 
rem.  The  opinion  added  that,  if  thiS  view 
of  the  rights  of  the  parties  was  not  sound, 
it  "might  be  reasonable  in  a  case  like  this 
to  hold  a  wrongdoer  liable  either  where  the 
direct  act  is  done,  or  where  the  consequen- 
tial injury  was  felt." 

And  so  the  following  cases,  while  not  nec- 
essarily implying  that  the  jurisdiction  is 
exclusive,  nevertheless  hold  or  assume  that 
a  Federal  court  sitting  in  the  state  in  which 
the  water  is  diverted,  has,  in  a  proper  case, 
jurisdiction  of  an  action  to  enjoin  the  di- 
version of  water  to  the  injury  of  property 
in  another  state.  Howell  v.  Johnson,  89 
Fed.  556;  Pine  v.  New  York,  50  C.  C.  A. 
145,  112  Fed.  98,  reversed  on  another  point 
in  185  U.  S.  93,  46  L.  ed.  820,  22  Sup.  Ct. 
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Messn.  Clark  &  Budge  for  appellant. 

Mr.  A.  H.  McConnell,  for  respondents: 

Injunction  does  not  lie  unless  the  rights 
of  the  party  invoking  it  are  clearly  estab- 
lished; and  if,  in  the  establishment  of  such 
rights,  the  title  to  real  estate  situated  in 
another  state  is  involved,  or  the  right  to  the 
use  and  enjoyment  of  the  same  curtailed, 
then  the  court  is  acting -in  excess  of  its  au- 
thority when  it  assumes  jurisdiction  of  the 
case. 

Willey  V.  Decker,  11  Wyo.  496,  100  Am. 
St.  Rep.  939,  73  Pac.  210;  Conant  v.  Deep 
Creek  ft  C.  Valley  Irrig.  Co.  23  Utah,  627, 
90  Am.  St.  Rep.  721,  66  Pac.  188. 

Allshie,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellant,  a  resident  citizen  of  Fremont 
county,  in  this  state,  commenced  his  action 
in  the  district  court  of  the  sixth  district  for 
the  purpose  of  obtaining  a  decree  establish- 
ing his  right  and  quieting  his  title  to  a 
certain  quantity  of  the  water  of  Spring 
creek  for  irrigation  purposes,  and  for  aUj 
injunction  restraining  and  enjoining  the  re- 


spondents from  interrupting  or  interfering 
with  his  right,  or  in  any  manner  preventing 
the  water  of  the  stream  flowing  down  to  his 
point  of  diversion.  It  is  alleged  in  the  com- 
plaint that  Spring  (or  Seymour)  creek  has 
its  source  in  Uinta  county,  Wyoming,  and 
flows  from  thence  into  the  Teton  basin,  in 
the  state  of  Idaho,  and  that  the  plaintiff 
has  appropriated  the  water  of  the  stream 
and  diverted  it  at  a  point  in  this  state,  and 
uses  and  applies  it  on. his  land  situated  in 
this  state;  that  his  grantors  and  predeces- 
sors in  interest,  in  the  year  1901,  obtained 
a  judgment  and  decree,  that  has  become 
flnal,  wherein  and  whereby  their  right  and 
priority  to  8%  cubic  feet  per  second  of  the 
water  of  this  stream  has  been  determined. 
It  was  further  alleged  that,  during  the  irri- 
gation season  of  1906,  the  defendants  inter- 
fered with  plaintiff's  rights  by  diverting 
water  from  the  stream  at  a  point  above 
plaintiff,  so  as  to  hinder  and  prevent  plain- 
tiff from  receiving  the  amount  of  water  to 
which  he  was  entitled.  The  defendants  were 
each  personally  served  within  this  state, 
and  all  appeared  and  demurred  to  the  com- 


Rep.  592;  Morris  v.  Bean,  123  Fed.  618  (in- 
junction, however,  denied  because  of  defects 
in  pleading)  ;  Hoge  v.  Eaton,  135  Fed.  411 
(reversed  in  72  C.  C.  A.  74,  141  Fed.  64, 
5  A.  &  £.  Ann.  Cas.  487  on  another 
ground);  Anderson  v.  Bassman,  140  Fed. 
14;  Morris  v.  Bean,  146  Fed.  423  (affirmed 
in  86  C.  C.  A.  510,  159  Fed.  651). 

So,  in  Holyoke  Water  Power  Co.  v.  Con- 
necticut River  Co.  52  Conn.  570,  it  was  held 
that  a  suit  would  lie  in  Connecticut,  at 
the  instance  of  the  owner  of  riparian  prop- 
erty in  Massachusetts,  to  enjoin  the  rais- 
ing of  a  dam  in  Connecticut. 

And  in  Burk  v.  Simonson,  104  Ind.  173, 
54  Am.  Rep.  304,  2  N.  £.  309,  3  N.  E.  826, 
it  was  declared  that  a  court  of  Indiana 
may  restrain  an  upper  proprietor  in  that 
state  from  doing  an  act  on  his  land  which 
will  injure  the  land  of  a  lower  riparian 
owner  in  Ohio. 

Hawley,  D.  J.,  in  Miller  &  Lux  v.  Rickey, 
127  Fed.  573,  while  upholding  the  jurisdic- 
tion of  a  Federal  court  sitting  in  Nevada, 
at  the  instance  of  owners  of  land  in  that 
state,  to  enjoin  defendant  from  wrongfully 
diverting  in  California  waters  of  a  stream 
which  flowed  through  the  complainants' 
lands  in  Nevada,  did  not  imply  that  the 
jurisdiction  of  the  Nevada  court  was  ex- 
clusive of  the  jurisdiction  of  the  courts  of 
California.  He  apparently  distinguishes 
Stillman  v.  White  Rock  Mfg.  Co.  supra, 
upon  the  ground  that  that  was  a  proceed- 
ing qua^i  in  rem  to  abate  a  nuisance,  where- 
as in  the  case  at  bar  the  suit  was  in  per- 
sonam. 

The  general  rule,  which  with  a  few  ex- 
ceptions has  been  reluctantly  adopted  and 
followed  in  this  country,  that  an  action  for 
dama>[res  for  a  tort  in  relation  to  real  ])rop- 
erty  is  local,  and  cannot  be  maintained  in 
19L.R.A.(N.S.) 


a  state  other  than  that  in  which  the  prop- 
erty is  located  if  the  act  complained  of  was 
not  committed  in  the  state  where  the  action 
is  brought,  has  been  applied  to  the  diver- 
sion of  water  from  an  interstate  stream 
(Watts  v.  Kinney,  6  Hill,  82) ;  and  to  the 
flooding  of  lands  (Eachus  v.  Illinois  &  M. 
Canal,  17  111.  534  and  Howard  v.  Ingersoll, 
23  Ala.  673). 

The  exception  to  that  rule,  that  the  ac- 
tion may  also  be  maintained  in  the  state  in 
which  the  act  complained  of  is  committed, 
has  also  been  applied  in  actions  for  the  di- 
version of  water  from  an  interstate  stream, 
so  as  to  uphold  the  jurisdiction  of  the  courts 
of  a  state  in  which  water  is  wrongfully  di- 
verted of  an  action  in  tort  for  damages 
for  injury  to  riparian  property  in  another 
state.  Foot  v.  Edwards,  3  Blatchf.  310, 
Fed.  Cas.  No.  4,908;  Mannville  Co.  v.  Wor- 
cester, 138  Mass.  89,  52  Am.  Rep.  261. 

Upon  the  authority  of  the  last  case,  it 
was  held  in  Bannigan  v.  Worcester,  30  Fed. 
392,  that  a  Federal  court  sitting  in  Massa- 
chusetts has  jurisdiction,  at  the  instance  of 
the  owner  of  mill  property  in  Connecticut, 
to  entertain  proceedings  under  the  Massa- 
chusetts statute  for  the  appointment  of 
commissioners  and  the  assessment  of  dam- 
ages from  the  diversion  in  Massachusetts  of 
water  from  a  brook  which  was  tributary 
to  a  stream  on  which  the  mill  in  Connecti- 
cut was  situated. 

In  Thayer  v.  Brooks,  17  Ohio,  489,  49 
Am.  Dec.  474,  the  court,  while  holding  that 
an  action  may  be  maintained  in  Ohio  for 
an  injury  to  property  in  that  state  by  the 
diversion  of  water  in  Pennsylvania,  con- 
ceded that  the  action  would  also  lie  in 
Pennsylvania. 
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plaint,  except  defendant  Hulelt,  who  filed 
an  answer.  Thereafter  a  motion  was  made 
to  dismiss  the  action  on  the  grounds  that 
the  defendants  were  residents  and  citizens 
of  the  state  of  Wyoming,  and  that  all  the 
waters  that  they  diverted  or  used  from 
Spring  (or  Seymour)  creek  was  diverted 
from  the  stream  at  a  point  within  the  state 
of  Wyoming,  and  was  used  on  lands  within 
that  state.  The  motion  was  sustained,  and 
the  action  dismissed,- and  this  appeal  is  tak- 
en from  the  judgment. 

No  point  is  ilnade  as  to  the  question  of 
practice  or  manner  of  presenting  the  juris- 
dictional question  to  the  lower  court.  Any 
irregularity  as  to  that  is  apparently  waived 
here.  The  question  to  be  determined  here 
is  as  to  whether  the  court  of  this  state  has 
jurisdiction  to  quiet  plaintiff's  title  to  his 
water  right  and  appropriation  in  this  case 
as  against  defendants,  and  to  enjoin  and 
restrain  defendants  from  interfering  with 
that  right.  In  this  case  appellant's  appro- 
priation, diversion,  and  place  of  use  are  all 
within  Idaho.  The  respondents  are  up  the 
stream,  above  appellant,  and  their  diversion 
and  place  of  use  are  all  within  the  state  of 
Wyoming.  Under  these  circumstances,  can 
the  Idaho  courts,  after  personal  service  of 
process  on  the  respondents  and  their  ap- 
pearance in  court,  determine  the  priorities 
between  the  parties,  and  adjudicate  and  de- 
cree appellant's  rights,  and  enjoin  respond- 
ents from  interfering  with  such  rights? 

Appellant's  water  right  is  real  property 
appurtenant  to  the  land  to  be  irrigated 
thereby.  Rev.  Stat.  1887,  §  2825;  Ada 
County  Farmers'  Irrig.  Co.  v.  Farm- 
ers' Canal  Co.  5  Idaho,  793,  40  L.R.A. 
485,  51  Pac.  990;  McGinness  v.  Stan- 
field,  6  Idaho,  372,  65  Pac.  1020; 
Hall  V.  Blackman,  8  Idaho,  272,  68 
Pac.  19.  An  action  to  ascertain,  determine, 
and  decree  the  extent  and  priority  of  that 
right  partakes  of  the  nature  of  an  action 
to  quiet  title  to  real  estate.  Conant  v.  Deep 
Creek  &  C.  Valley  Irrig.  Co.  23  Utah,  627, 
90  Am.  St.  Rep.  721,  66  Pac.  188;  Rickey 
Land  &  Cattle  Co.  v.  Miller  &  Lux,  81  C.  C. 
A.  207,  152  Fed.  11.  This  action,  therefore, 
to  quiet  appellant's  title,  should  be  main- 
tained in  the  jurisdiction  in  which  the 
res  or  subject-matter  is  situated.  Carpen- 
ter V.  Strange,  141  U.  S.  87,  35  L.  ed.  640,  11 
Sup.  Ct.  Rep.  960;  Nelson  v.  Potter,  50  N. 
J.  L.  324,  15  Atl.  375;  Lindley  v.  O'Reilly, 
50  N.  J.  L.  636,  1  L.R.A.  79,  7  Am.  St.  Rep. 
802,  15  Atl.  379.  If,  however,  in  ascertain- 
ing and  determining  appellant's  rights,  it 
becomes  necessary  to  also  inquire  into  and 
ascertain  the  rights  and  priorities  of  the  re- 
spondents on  the  same  stream  as  a  defensive 
issue,  that  certainly  can  and  will  be  done 
by  a  court  of  equity,  although  the  res  or 
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subject-matter  dnvolviedMn  the  issue  and 
constituting  the  defense  be  situated  beyoud 
the  state  line  and  in  another  jurisdiction. 
Willey  V.  Decker,  11  Wyo.  496,  100  Am. 
St.  Rep.  939,  73  Pac.  210;  Rickey  Land  & 
Cattle  Co.  y.  Miller  &  Lux,  supra. 

In  the  case  last  cited  the  action  was  insti- 
tuted in  the  state  of  Nevada  for  the  pur- 
pose of  determining  and  adjudicating  the 
complainant's  right  and  priority  in  and  to  a 
quantity  of  the  water  of  Walker  river,  a 
stream  flowing  from  the  state  of  California 
into  the  state  of  Nevada.  The  defendant 
pleaded  an  appropriation  and  prior  right 
in  and  to  the  same  stream,  and  that  its 
diversion  and  use  were  within  the  state  of 
California.  The  case  went  to  the  United 
States  circuit  court  of  appeals  for  the  ninth 
circuit  on  the  question  of  jurisdiction,  and 
Judge  Wolverton,  in  a  very  lucid  and  well- 
considered  opinion,  says:  "The  defendant 
will  not  be  permitted,  by  thus  setting  up  a 
cause  of  suit  in  the  state  of  California,  to 
defeat  the  jurisdiction  of  the  court  in  the 
state  of  Nevada.  The  complainant  must  be 
permitted  to  proceed  upon  the  case  made  by 
its  pleadings,  and  the  defendant  cannot  de- 
feat the  jurisdiction  by  alleging  that  it  has 
rights  elsewhere  which  may  conflict  with 
the  rights  of  the  complainant.  It  may  be 
said  that  the  court  in  Nevada  has  not  the 
power  to  quiet  the  title  of  the  defendant 
in  the  state  of  California.  But  the  defend- 
ant has  the  right  to  set  up  its  conflicting 
interests,  which  arose  in  California,  as  a 
defense  against  the  attempt  of  the  com- 
plainant to  have  its  title  in  Nevada  quieted, 
because  the  complainant's  title  must  depend 
upon  whether  it  has  the  better  right  as 
against  the  defendant, — the  rights  of  the 
parties  arising  in  the  states  in  which  their 
respective  interests  are  found.  So  that  the 
answer  and  cross  complaint  of  the  defend- 
ant can  only  operate  defensively  in  the  orig- 
inal suit,  and  not  to  give  the  defendant  a 
right  to  have  its  title  also  quieted  in  the 
state  of  California.  Though  the  Nevada 
court  is  not  authorized  or  empowered  to  set- 
tle the  rights  of  the  parties  in  the  state 
of  California,  it  may  look,  nevertheless,  un- 
der the  defensive  answer,  to  the  appropria-" 
tion  in  the  state  of  California,  to  ascertain 
and  determine  whether  such  appropriation 
ia  prior  and  paramount  to  the  complainant's 
appropriation,  and,  if  not,  then  to  settle  and 
quiet  complainant's  title  and  rights  there- 
to." In  Willey  v.  Decker  the  supreme  court 
of  Wyoming,  in  considering  a  kindred  prop- 
osition to  that  here  involved,  said:  "The 
district  court  of  Wyoming  has  jurisdiction 
to  adjudicate  the  rights  of  the  owners  of 
land  in  Montana  to  the  water  of  the  stream, 
so  far  as  may  be  necessary  to  protect  their 
rights,  though  the  court  may  not  have  Ju- 
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risdictioB  to  enter  a  decree  for  quieting  the 
title  of  such  owners  to  the  water  claimed." 
ft  would  seem,  upon  both  reason  and  au- 
thority, that  the  courts  of  this  state,  in 
ascertaining,  decreeing,  and  protecting  prop- 
erty rights  in  water  appropriations  within 
the  jurisdiction  of  the  state,  may  at  the 
same  time  and  for  that  purpose  inquire  into 
and  determine  rights  and  priorities  on  the 
same  stream  that  are  located  and  situated 
beyond  the  state  line,  in  order  to  fairly  and 
finally  judicially  determine  the  relative 
rights  of  the  parties  and  decree  the  extent 
of  the  title  and  right  of  possession  of  the 
thing  or  subject-matter  within  this  juris- 
diction. This  proposition  ought  to  be  ac- 
corded a  special  recognition  and  application 
by  the  courts  in  water  and  irrigation  liti- 
gation. Streams  rise  in  one  state  and  flow 
into  another,  irrespective  of  boundary  lines, 
and  still  the  rules  and  doctrines  of  priority 
of  appropriation  and  use  are  the  same  in 
most  of  the  arid  states.  This  is  particularly 
true  with  respect  to  this  case.  Here  the 
reparian  doctrine  of  the  common  law  has 
been  abrogated  in  both  Idaho  and  Wyoming, 
and  the  rule  of  *'first  in  time  is  first  in 
right"  is  recognized  and  enforced  in  both 
states.  Drake  v.  Earhart,  2  Idaho,  750,  23 
Pac.  541;  Moyer  v.  Preston,  6  Wyo.  308, 
71  Am.  St.  Rep.  914,  44  Pac.  845;  Farm 
Invest.  Co.  v.  Carpenter,  9  Wyo.  110,  50 
L.R.A.  747,  87  Am.  St.  Rep.  918,  61  Pac. 
258;  Willey  v.  Decker,  supra.  The  relative 
rights,  therefore,  of  appropriators  of  the  wa- 
ter of  an  interstate  stream  are  the  same, 
whether  the  appropriations  are  all  in  the 
same  state,  or  some  in  one  state  and  the 
balance  in  another  state.  This  proposition 
is  accentuated  in  a  case  like  this,  where  the 
court  not  only  has  jurisdiction  of  the  res 
or  subject-matter,  but  also  obtains  jurisdic- 
tion of  the  person  of  the  defendant.  In  the 
case  at  bar  the  diversion  by  the  defendants, 
being  the  act  that  causes  the  injury,  takes 
place  in  Wyoming;  but  the  injury  itself 
that  flows  from  the  wrongful  act  takes 
place  in  this  state.  It  has  long  been  recog- 
nized as  a  general  rule  that,  where  an  act 
is  committed  in  one  jurisdiction  that  occa- 
sions injury  or  damage  in  another  jurisdic- 
tion, the  injured  person  may  elect  to  bring 
his  action  in  either  jurisdiction.  See  dis- 
cussion and  authorities  cited  in  Rickey  Land 
&  Cattle  Case  above  cited. 

This  brings  us  to  a  consideration  of  the 
injunctive  relief  asked  by  the  appellant 
against  respondents.  The  injunction  would 
only  be  ancillary  to  and  in  aid  of  a  decree 
establishing  and  quieting  plaintiff's  title. 
It  would  merely  command  and  enforce  obe- 
dience to  the  decree.  That  would  be  a  rem- 
edy in  personam,  and  would  act  only  upon 
the  person  of  the  parties  enjoined.  1  High, 
19L.R.A.(N.S.) 


Inj.  803;  1  Spelling,  In}.  §§  1,  8.  Th%  6burt, 
having  jurisdiction  of  both  the  subject-mat- 
ter and  person  of  the  defendants,  has'  the 
right  and  authority  to  hear  and  determine 
all  questions  that  occur  in  the  case  and  are 
essential  to  a  decision  of  the  merits  of  the 
issues;  and  it  likewise  has  authdrity  and 
jurisdiction  to  make  such  orders  and  issue 
such  writs  as  may  be  necessary  and  essen- 
tial to  carry  the  decree  into  effect  i^nd  ren- 
der it  binding  and  operative.  Root  v.  Wool- 
worth,  150  U.  S.  401,  37  L.  ed.  1123,  14  Sup. 
Ct.  Rep.  136;  Peck  v.  Jenness,  7  How.  612, 
12  L.  ed.  841;  Montgomery  v.  Tutt,  11  Cal. 
190;  French  v.  Hay  (French  v.  Stewart)  22 
Wall.  250,  22  L.  ed.  857. 

The  injunction  prayed  for  in  this  case  is 
merely  in  aid  of  any  decree  that,  may  be 
entered,  add  would  operate  against  the  per- 
son of  any  defendant  who  might  undertake 
or  attempt  to  divert  the  water  of  Spring 
creek,  so  as  to  injure  or  damage  plaintiff 
and  thereby  interfere  with  plaintiff's  right 
as  settled  and  established  by  the  decree. 

But  it  is  argued  that  the  respondents  live 
beyond  the  jurisdiction  of  the  court,  and 
cannot  be  reached  by  the  Idaho  courts  to 
punish  them  for  contempt  in  the  event  they 
disobey  the  injunction.  There  would  be  no 
trouble  about  this  if  they  should  come 
within  reach  of  the  process  of  the  Idaho 
court;  for  in  that  case  the  court  could  lay 
hold  on  them  and  deal  with  them  as  in  any 
other  case.  On  the  other  hand,  if  they 
should  remain  beyond  the  jurisdiction  of 
this  state,  and  there  commit  acts  in  viola- 
tion of  the  decree  and  injunction,  then  and 
in  that  case  we  apprehend  that  appellant 
could  go  into  the  Wyoming  court  with  his 
decree,  and  there  obtain  a  like  injunction 
from  a  court  where  personal  service  could 
be  had,  and  the  respondents  would  be  held 
amenable  to  the  orders  and  process  of  that 
court.  The  decree  and  injunction  from  the 
Idaho  court  would  undoubtedly  bo  accorded 
full  faith  and  credit  by  the  Wyoming  court. 
Caldwell  v.  Carrington,  9  Pet.  86,  9  L.  ed. 
60;  Carpenter  v.  Strange,  141  U.  S.  87,  35  L. 
ed.  640,  11  Sup.  Ct,  Rep.  960.  On  this  ques- 
tion the  Wyoming  court  evidently  enter- 
tains the  same  view  we  here  express,  as  will 
be  seen  from  an  examination  of  Willey  v. 
Decker,  11  Wyo.  496,  100  Am.  St.  Rep.  939, 
73  Pac.  210.  The  judgment  and  order  dis- 
missing appellant's  action  was  erroneous, 
and  must  be  reversed. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  reinstate  the  action  and 
proceed  with  the  case  in  accordance  with  the 
views  herein  expressed.  Costs  awarded  in 
favor  of  appellant. 

Sullivan  and  Stewart,  JJ.,  concur. 
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IlililNOIS    SUPREME    COURT. 

WILLIAM  A.  BOND  et  al.,  Appts., 

V. 

SALLY  PALMER  CURTIS  MOORE  et  al. 


LESTER  CURTIS,  Appt, 

V. 

SAME. 
(236  111.  576,  86  N.  E.  380.) 

Will  —  Implied  devise. 

1.  A  devise  to  the  children  of  the  life 
tenant  will  not  be  implied  from  a  gift  to 
one  for  life,  "but,  should  he  die  without 
children,  then''  to  others. 

Same  —  fee. 

2.  Under  a  devise  to  testator's  only  child 
for  life,  and,  should  he  die  without  chil- 
dren, to  testator's  next  of  kin,  the  remain- 
der being  contingent  during  th^  lifetime  of 
the  life  tenant,  the  reversion  in  fee  descends 
to  such  child  as  heir. 

Remainder  —  merger  of  life  estate   in 
fee  —  effect. 

3.  The  conveyance  by  a  life  tenant,  in 
whom  the  reversion  in  fee  has  vested  as 
heir,  of  the  life  estate  and  the  reversion, 
will  merge  the  life  estate  in  the  fee  and 
cut  off  contingent  remainders  limited  upon 
the   life  estate. 

(Carter,  Hand,  and  Farmer,  J  J.,  dissent.) 

(October  26,   1908.) 

CONSOLIDATED  APPEALS  by  petition- 
ers from  several  judgments  of  the  Cir- 
cuit Court  for  Cook  County  dismissing  ap- 
plications to  have  certain  land  titles  regis- 
tered.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Horace  K.  Tenney,  with  Mr.  Al- 
bert M.  Kales,  for  appellants: 

By  the  will  no  estate  in  fee  in  remainder 
was  created  in  favor  of  the  children  of  the 
life  tenant  by  the  gift  over  if  he  should  die 
without  children. 

Green  v.  Ward,  1  Russ.  Ch.  262 ;  Ranelagh 
V.  Ranelagh,  12  Beav.  200;  Sparks  v.  Restal, 
24  Beav.  218;  Neighbour  v.  Thurlow,  28 
Beav.  33;  Re  Hayton,  4  New  Reports,  65; 
Seymour  v.  Kilbee,  Ir.  L.  R.  3  Eq.  33;  Re 
Rawlins,  L.  R.  45  Ch.  Div.  299;  S.  C. 
Scale  v.  Rawlins  [1892]  A.  C.  342;  Theo- 
bald, Wills,  6th  ed.  p.  707 ;  1  Jarman,  Wills, 
5th  ed.  •beS;  Page,  Wills,  p.  554;  2  Redf. 
Wills,  3d  cd.  p.  204;  Brown  v.  Quintard, 
177  N.  Y.  75,  69  N.  E.  225;  Barlow  v. 
Barnard,  51  N.  J.  Eq.  020,  28  Atl.  597. 


Note.  —  For  a  discussion  of  the  effect 
of  the  union  of  a  life  estate  and  the  nMnot'.> 
remainder  or  reversion  in  the  same  poison, 
upon  an  intermediate  contingent  remainder, 
see  note  to  McCreary  v.  Coggeshall,  7 
L.R.A.(N.S.)  433. 
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The  limitation  to  the  "nearest  relatives'* 
of  the  testatrix  is  a  contingent  remainder. 

Johnson  v.  Askey,  190  111.  58,  60  N.  £. 
76;  Fearne,  Contingent  Remainders,  pp. 
5-9  et  seq.;  Challis,  Real  Prop.  2d  ed.  115, 
120;  Leake,  Digest  of  Land  Law,  323,  324; 
Gray,  Rule  against  Perpetuities,  2d  ed. 
§§  101,  108;  Williams,  Reai  Prop.  20th  ed. 
pp.  335,  350,  17th  ed.  p.  415;  Peoria  ▼. 
Darst,  101  111.  609;  McCampbell  v.  Mason, 
151  111.  500,  38  N.  E.  672;  Furnish  v.  Rog- 
ers, 154  111.  569,  39  N.  E.  989;  Seymour  r. 
Bowles,  172  111.  521,  51  N.  E.  122;  Kales, 
Future  InteresU,  §§95-102,  105,  106;  Ua- 
ward  V.  Peavey,  128  111.  430,  15  Am.  St. 
Rep.  120,  21  N.  E.  503. 

If  any  remainder  is  implied  to  the  chil- 
dren of  the  life  tenant,  it  must  be  a  con- 
tingent remainder. 

McCartney  v.  Osburn,  118  111.  403,  9  N. 
E.  210;  Temple  v.  Scott,  143  111.  290,  32  N. 
E.  366;  Phayer  v.  Kennedy,  169  111.  300, 
48  N.  E.  828 ;  Ducker  v.  Burnham,  146  111. 
9,  37  Am.  St.  Rep.  135,  34  N.  E.  558; 
Hinrichsen  v.  Hinrichseu.  172  111.  463.  50 
N.  E.  135;  Mittel  v.  Karl,  133  111.  65,  8 
L.R. A.  655,  24  N.  E.  553 ;  Chapin  v.  Crow, 
147  III.  219,  37  Am.  St.  Rep.  213,  35  N.  E. 
536;  Madison  v.  Larmon,  170  111.  65.  62  Am. 
St.  Rep.  356,  48  N.  E.  550;  Lombard  v.  Wit- 
beck,  173  111.  396,  51  N.  E.  61 ;  W'alton  v. 
Follansbee,  131  111.  147,  23  N.  E.  332; 
Faber  v.  Police,  10  S.  C.  376. 

Pending  the  taking  effect  in  possession  of 
the  contingent  remainder  or  remainders, 
there  was  a  reversion  in  fee  by  descent  in 
the  life  tenant. 

Pinkney  v.  Weaver,  216  111.  185,  74  N. 
E.  714;  Peterson  v.  Jackson,  196  111.  40,  63 
N.  E.  643 ;  Harrison  v.  Weatherby,  180  111. 
418,  54  N.  E.  237;  Madison  v.  Larmon, 
supra;  Dinwiddie  v.  Self,  145  111.  290,  33 
N.  E.  892;  Lewis  v.  Pleasants.  143  111.  271, 
30  N.  E.  323,  32  N.  E.  384;  Bates  v.  Gillett, 
132  111.  287,  24  N.  E.  611;  Williams,  Real 
Prop.  17th  ed.  413,  20th  ed.  p.  348. 

The  life  estate  was  destroyed  by  merger 
upon  the  conveyance  by  the  life  tenant  to 
the  reversioner  in  fee  by  descent. 

Field  V.  Peeples,  180  111.  376,  54  N.  E. 
304;  Egerton  v.  Massey,  3  C.  B.  N.  S.  338; 
Craig  V.  Warner,  5  Mackey,  460,  60  Am. 
Rep.  381 ;  Challis,  Real  Prop.  2d  ed.  pp.  109, 
125,  126;  3  Preston,  Conv.  3d  ed.  399; 
Fearne,  Contingent  Remainders,  321,  -322; 
Gray,  Rule  against  Perpetuities,  2d  ed.  §  10 ; 
Leake,  Digest  of  Land  Law,  p.  328;  Wil- 
liams, Real  Prop.  20th  ed.  pp.  .353,  361,  362; 
Hayes,  Conv.  5th  ed.  116,  117;  Festing  v. 
Allen,  12  Mees.  &  W.  270;  Bull  v.  Pritch- 
ard,  5  Hare,  507;  Rhodes  v.  Whitehead,  2 
Drew.  &  S.  532 ;  Holmes  v.  Prescott,  33  L.  J. 
Ch.  N.  S.  264;  Bennett  v.  Morris,  5  Rawle, 
9;    Faber   v.   Police,    supra;    McElwee    ▼. 
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Wheeler,  10  8.  C.  302;  Madison  t.  Larmon, 
supra;  Spencer  t.  Spniell,  190  111.  110,  03 
N.  E.  621;  Irvine  v.  Newlin,  63  Miss.  192; 
Redfem  v.  Middleton,  Rice/L.  469;  Lyle  v. 
Richards,  0  Serg.  &  R.  322 ;  Abbott  v.  Jen- 
kins, 10  Serg.  &  R.  296;  Stump  v.  Findlay, 
2  Rawie,  168,  19  Am.  Dec.  632;  Waddell  v. 
Rattew,  5  Rawle,  231;  Penny  v.  Little,  4 
111.  301;  2  Minor,  Inat.  2d  ed.  pp.  362-364; 
1  Va.  Code  1819,  p.  368,  If  20;  111.  Rev. 
Stat.  1874,  chap.  28;  Re  BradwcU,  65  111. 
535;  Brandies  v.  Cochrane,  112  U.  S.  344, 
28  L.  ed.  760,  6  Sup.  Ct.  Rep.  194;  Bulpit 
T.  Matthews,  145  III.  346,  22  L.R.A.  56,  34 
N.  £.  625;  Wunderle  v.  Wunderle,  144  111. 
40,  10  L.R.A.  84,  33  N.  E.  196;  Beavan  v. 
Went,  156  111.  692,  31  L.R.A.  86,  41  N.  E. 
91;  McCool  y.  Smith,  1  Black,  469,  470,  17 
L.  ed.  218,  221;  Fisher  v.  Deering,  60  111. 
114;  ReQua  v.  Graham,  187  111.  67,  62 
L.R.A.  641,  68  N.  £.  367;  Glaubensklee  t. 
Low,  29  111.  App.  408;  Cole  v.  Bentley,  26 
111.  App.  260. 

Mr.  John  S.  Hney,  for  appellees: 
Under  the  will  the  remainder,  after  the 
expiration  of  the  life  estate,  vested  in  Cur- 
tis's  daughters. 

Schaefer  y.  Schaefer,  141  111.  337,  31  N. 
E.  136;  Harvard  College  v.  Balch,  171  111. 
280,  49  N.  E.  643;  Scofield  v.  Olcott,  120 
IlL  362,  II  N.  E.  361;  Chapin  v.  Nott,  203 
111.  350,  67  N.  E.  833;  Harrison  v.  Weath- 
erby,  180  111.  418,  54  N.  E.  237 ;  Peterson  v. 
Jackson,  196  111.  40,  63  N.  E.  643;  Smith  v. 
Wsst,  103  111.  332;  Doe  ex  dem.  Poor  v. 
Considine,  6  Wall.  474,  18  L.  ed.  869;  4 
Kent,  Com.  •203;  Cheney  v.  Teese,  108  III. 
473;  Lehndorf  v.  Cope,  122  111.  317,  13  N. 
E.  505;  Siddons  v.  Cockrell,  131  111.  653,  23 
N.  E.  586;  Boatman  fr.  Boatman,  198  111. 
414,  65  N.  E.  6l;  Railsback  v.  Lovejoy,  116 
111.  442,  6  N.  E.  604;  Ducker  v.  Burnham, 

146  111.  19,  37  Am.  St.  Rep.  136,  34  N.  E. 
558;  Kellett  v.  Shepard,  139  111,  433,  28  N. 
E.  751,  34  N.  E.  264;  Heilman  v.  Heilman, 
129  Ind.  59,  28  N.  E.  310;  Chapin  v.  Crow, 

147  111.  219,  37  Am.  St.  Rep.  213,  36  N. 
E.  636;  Bates  v.  Gillett,  132  111.  287,  24  N. 
E.  611;  Marvin  v.  Ledwith,  111  111.  144. 

Dunn,  J.,  delivered  the  opinion  of  the 
court: 

Sarah  Walker  died  testate  in  1883,  seised 
of  the  west  quarter  of  lot  2,  in  block  32, 
known  as  No.  205  Lake  street,  and  of  the 
west  quarter  of  lot  3,  in  block  16,  known  as 
No.  103  South  Water  street,  both  in  the 
original  town  of  Chicago.  The  second  clause 
of  her  will,  which  was  executed  September 
25,  1876,  was  as  follows:  *'I  give,  bequeath 
and  devise  all  of  my  estate,  real  and  person- 
al, unto  my  son,  Lester  Curtis,  during  his 
lifetime,  and  authorize  him  to  sell  or  ex- 
change any  or  all  of  my  real  estate,  and  to 
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invest  the  proceeds  thereof  as  in  his  judg- 
ment he  may  think  best;  but  should  he  die 
without  children,  then  the  estate,  or  so  mifch 
of  it  as  may  remain  after  his  reasonable  ex- 
penses for  living,  etc.,  shall  go  to  my  near- 
est relatives,  in  such  proportions  as  the  law 
in  such  cases  does  provide."  Lester  Curtis 
was  the  only  heir  of  the  testatrix.  He  was 
unmarried  at  the  date  of  the  will,  but  at  the 
time  of  the  death  of  the  testatrix  he  was 
married  and  had  two  children.  Immediate- 
ly after  his  mother's  death  he  entered  into 
possession  of  the  premises,  and  has  ever 
since  continued  in  possession  of  them.  In 
February,  1908,  he  conveyed  them  to  Wil- 
liam A.  Bond,  by  deeds  reciting  the  second 
clause  jof  the  will  of  Sarah  Walker  that 
under  it  Lester  Curtis  took  a  life  estate, 
and  that  he  was  also  entitled,  by  descent, 
to  a  legal  reversion  of  the  fee  pending  the 
event  of  his  dying  without  children,  and 
the  taking  effect  in  possession,  in  that  event, 
of  the  gift  to  the  testatrix's  nearest  rela- 
tives, and  that  it  was  the  intention  of  the 
grantor  to  convey  the  life  estate  and  the 
reversion  in  fee,  so  that  the  life  estate 
should  merge  in  the  fee  and  be  extinguished 
and  prematurely  destroyed,  and  the  grantee 
be  vested  at  once  with  a  legal  estate  in  fee 
in  possession,  and  that  any  contingent  fu- 
ture interest  in  the  nearest  relatives  should 
be  destroyed.  On  February  13,  1908,  Wil- 
liam A.  Bond  executed  a  declaration  of 
trust  in  favor  of  Lester.  Curtis  for  the 
premises  at  No.  103  South  Water  street  in 
fee,  and  on  February  24,  1908,  together  with 
his  wife,  by  special  warranty  deed,  con- 
veyed the  premises  at  No.  205  Lake  street 
to  Lester  Curtis.  On  February  26,  1908, 
Bond,  claiming  the  fee  as  trustee,  filed  his 
application  to  have  the  title  to  the  prem- 
ises at  No.  103  South  Water  street  regis- 
tered under  the  Torrens  act,  and  Curtis  filed 
a  separate  application  for  the  registration 
of  the  title  to  the  premises  at  No.  206  Lake 
street.  The  two  daughters  of  Curtis  were 
made  parties  defendant,  as  were  also  vari- 
ous nieces  and  nephews  of  Sarah  Walker, 
her  next  of  kin.  Mary  Isabel  Curtis,  one 
of  the  daughters,  assented  to  the  petition, 
but  the  appellee  Sally  Palmer  Curtis 
Moore,  the  other  daughter,  filed  an  answer, 
denying  that  Lester  Curtis  and  Bond  were 
the  owners  of  the  fee,  and  alleging  that  she 
and  her  sister  were  the  owners  of  the  fee  in 
remainder,  subject  to  the  life  estate.  The 
answers  of  the  nieces  and  nephews  alleged 
that,  next  to  the  daughters,  they  were  the 
nearest  relatives  of  Sarah  Walker,  and  in 
case  of  the  death  of  the  two  daughters  with- 
out issue  before  the  death  of  their  father, 
such  of  the  nieces  and  nephews  as  should 
survive  Lester  Curtis  would  be  entitled  to 
the  fee.    The  causes  were  referred  to  an  ex- 
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aminer/wha  found  thai;  the  petitioners  were 
the  owners  of  the  fee  and  entitled  to  have 
their  titles  registered;  but,  upon  objection, 
the  reports  were  disapproved,  and  decrees 
were  entered  dismissing  the  applications, 
but.  without  prejudice  to  the  rights  of  the 
petitioners  in  an  estate  less  th^n  the  fee. 
The  appeals,  prosecuted  separately  to  this 
court,  have  been  consolidated. 

The  principal  question  arising  upon  the 
construction  of  the  second  clause  of  Sarah 
Walker's  will  is  whether  or  not  there  was  a 
devise,  by  implication,  of  the  remainder  in 
fee  to  the  children  of  Lester  Curtis,  by  rea- 
son of  the  gift  over  to  the  nearest  relatives 
of  Sarah  Walker  should  he  die  without  chil- 
dren. The  appellees  contend  that^  under 
this  clause,  the  daughters  of  Lester  Curtis 
took  a  vested  remainder  in  fee,  subject  to 
his  life  estate,  while  the  appellants  contend 
that  no  remainder  was  given,  by  implica- 
tion, to  the  children  of  Lester  Curtis,  but 
that  the  reversion  in  fee  descended  to  Lester 
Curtis,  as  sole  heir  at  law  of  his  mother, 
pending  the  happening  of  the  events  upon 
which  the  estate  given  over  to  the  nearest 
relatives  depended,  and  that,  upon  the  con- 
veyance of  the  life  estate  and  the  reversion 
to  Bond,  the  life  estate  merged  in  the  rever- 
.  sion,  and  the  contingent  remainder  to  the 
nearest  relatives  was  destroyed  because  of 
this  termination  of  the  particular  estate  be- 
fore the  happening  of  the  event  upon  which 
the  contingent  remainder  depended.  The 
object  of  the  construction  of  wills  is  to 
ascertain  the  intention  expressed  by  the  tes- 
tator. The  intention  sought  is  not  that 
which,  by  inference,  may  be  presumed  to 
have  existed  in  the  mind  of  the  testator,  but 
that  which,  by  the  words  used  in  the  will, 
he  has  expressed.  Engelthaler  v.  Engel- 
thaler,  196  111.  230,  63  N.  E.  669;  Williams 
V.  Williams,  189  111.  600,  69  N.  E.  966; 
Bingel  v.  Volz,  142  111.  214,  16  LJR.A.  321, 
34  Am.  St.  Rep.  64,  31  N.  E.  13.  It  will  be 
presumed  that  it  was  the  intention  of  the 
testator  to  dispose  of  his  entire  estate,  and 
not  to  die  intestate  as  to  any  portion  there- 
of. Any  reasonable  construction  will  be 
adopted,  consistent  with  the  terms  of  the 
will,  so  as  to  dispose  of  the  entire  estate; 
but,  where  no  intention  is  shown  by  the 
will  as  to  the  disposition  of  a  part  of  the 
testator's  property,  it  must  be  regarded  as 
intestate.  Minkler  y.  Simons,  172  111.  323, 
50  N.  E.  176;  Craw  v.  Craw,  210  111.  240,  71 
N.  E.  450.  Devises  by  implication  have  been 
recognized,  but  they  can  only  be  given  effect 
in  cases  of  such  clear  necessity  that  from 
the  will  itself  no  reasonable  doubt  of  the  in- 
tention can  exist.  Probabilities  as  to  the 
testator's  intentions  cannot  be  weighed,  but 
the  implication  must  be  so  strong  that  an 
intention  contrary  to  that  imputed  to  the 
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testator  cannot  be  dupposed  tb  have  existed 
in  his  mind.  Barlow  v.  Barnard,  51  N.  J. 
Eq.  020,  28  Atl.  597;  Brown  v.  Quintard, 
177  N.  Y.  76,  69'N.  E.  225.  It  must  be  such 
as  to  leave  no  hesitation  in  the  mind  of  the 
court,  and  permit  no  other  reasonable  infer- 
ence. Connor  v.  Gardner,  230  111.  268,  15 
L.R.A.(N.S.)  73,  82  N.  E.  640.  Moreover,  a 
gift  by  implication  must  be  founded  upon 
some  expression  in  the  will.  It  cannot  be 
inferred  from  an  absolute  silence  on  the 
subject.  Re  Reinhardt,  74  Cal.  365,  16  Pac. 
13;  Nickerson  v.  Bowly,  8  Met.  424; 
O'Hearn  v.  O'Hearn,  114  Wis.  428,  58 
L.R.A.  105,  90  N.  W.  460. 

The  estate  given  to  Lester  Curtis  by  the 
will  is  expressly  limited  to  his  life.  Should 
he  died  without  children,  the  remainder  is 
disposed  of.  The  will  says  nothing  as  to  the 
disposition  of  the  remainder  should  Lester 
Curtis  have  children.  Appellees  contend 
that  the  gift  over,  in  default  of  children,  im- 
plies a  gift  to  the  children  should,  any  be 
born.  This  question  has  arisen  in  the  Eng- 
lish courts,  and  a  series  of  decisions  has 
established  the  rule  there  that  a  devise  to 
one  for  life,  with  a  remainder  over,  if  he 
dies  without  issue,  does  not,  of  itself  give  an 
estate,  by  implication,  to  his  issue.  Greene 
V.  Ward,  1  Russ.  Ch.  262;  Sparks  v.  ResUl, 
24  Beav.  218;  Ranelagh  v.  Ranelagh,  12 
Beav.  200;  Neighbour  v.  Thurlow,  28  Beav. 
33;  Re  Hayton,  4  New  Reports,  55;  Sey- 
mour v.  Kilbee,  Ir.  L.  R.  3  Eq.  33;  Re  Raw- 
lins, L.  R.  45  Ch.  Div.  299;  Scale  v.  Raw- 
lins [1892]  A.  C.  342.  Such  is  stated  to  be 
the  rule  of  law  in  Page  on  Wills,  554;  and 
2  Redfield  on  Wills,  3d  ed.  204.  In  the  case 
of  Neighbour  v.  Thurlow,  supra,  it  was 
said :  "The  court  will  give  the  most  liberal 
construction  to  the  words  of*  a  testator  in 
order  to  carry  out  his  intention;  but  it  is 
contrary  to  every  principle  to  introduce 
words  into  a  distinct  bequest  in  order  to 
make  the  will  more  reasonable,  or  to  supply 
a  gift  which  is  not  to  be  found  in  the  will. 
It  is  settled  that,  where  there  is  a  gift  to  A 
for  life,  and,  if  he  die  without  leaving  issue, 
to  B,  it  does  not  create  an  implied  gift  to 
the  children  of  A.  Though  it  is  natural 
enough  to  suppose  that  some  words  must 
have  been  omitted,  still  the  answer  is-  that 
the  testator  has  not  inserted  them,  and  the 
court  cannot  do  so  for  them."  In  Seymour 
V.  Kilbee,  supra,  it  was  said  that  "no  such 
gift  [to  children]  can  be  implied  from  the 
gift  over  only,  and  it  could  only  be  sup- 
ported by  some  other  matters  existing  in 
the  will  raising  an  inference  in  favor  of  the 
issue.  I  can  find  nothing  of  the  kind  in  this 
will.  It  does  not  contain  a  single  word 
favoring  the  implication  of  any  interest  in 
the  issue  beyond  the  mere  gifts  over." 
Where  in  a  will  there  is  a  gift  to  A  for  life. 
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with  a  gift  over  **on  the  death  of  A  without 
leaving  children,"  those  words  are  not,  by 
themselves,  without  assistance  from  other 
parts  of  the  will,  sufficient  to  create  a  gift, 
by  implication,  to  the  children.  Re  Raw- 
lins, supra.  The  sama  principle  was  fol- 
lowed in  the^  cases  of  Brown  y.  Quintard, 
and  Barlow  v.  Barnard,  supra.  In  the  form- 
er case  the  testator  directed  the  division  of 
his  residuary  estate  into  four  parts,  one  of 
which  was  to  be  given  to  one  of  his  chil- 
dren, with  certain  deductions  on  account  of 
advancements.  The  testator  had  four  chil- 
dren but  no  disposition  was  made  of  the 
other  three  parts  of  the  residuary  estate. 
The  court  held  that  there  was  not  a  devise 
by  implication,  citing  a  number  of  cases  il- 
lustrating the  inflexibility  of  the  rule  that 
to  uphold  a  devise  by  implication  there  must 
be  so  strong  a  probability  of  the  testator's 
intention  that  the  contrary  cannot  be  sup- 
posed. Opposed  to  the  English  decisions 
above  citeid  is  the  case  of  Kx  parte  Rogers, 

2  Madd.  Ch.  49,  in  deciding  which  the  vice 
chancellor  refers  to  Crowder  v.  Clowes,  2 
Ves.  Jr.  440,  Wainewright  v.  VVainewright, 

3  Ves.  Jr.  658,  and  Harman  v.  Dickenson,  1 
Bro.  Ch.  91.  The  decision  in  Ex  parte 
Rogers  was,  however,  overruled  by  the  court 
of  appeals,  and  its  authority  is  denied  in 
Dowling  V.  Dowling,  L.  R.  1  Ch.  012,  revers- 
ing the  order  of  the  vice  chancellor  in  L.  R. 
1  Eq.  442.  It  was  disregarded  in  the  cases 
heretofore  cited,  all  of  which  were  decided 
subsequent  to  it. 

We  are  referred  to  a  number  of  cases  as 
supporting  the  claim  of  appellees  that  a  re- 
mainder is  devised  to  the  children  of  Lester 
Curtis  by  implication,  and  it  is  contended 
that  the  decision  of  all  the  American  courts 
of  last  resort  in  which  a  like  question  was 
involved  sustain  appellees'  position.  The 
cases  specially  pressed  upon  our  attention 
are  Anderson  v.  Messinger,  7  L.R.A.(N.S.) 
1094,  77  C.  C.  A.  179,  146  Fed.  929;  Wetter 
V.  United  Hydraulic  Cotton  Press  Co.  75  Ga. 
540.  Shaw  v.  Hoard,  18  Ohio  St.  227,  Hol- 
ton  V.  Den,  23  N.  J.  L.  330,  and  Carr  v. 
(ireen,  2  M'Cord,  L.  75.  Jn  each  ane  of  the 
first  three  of  the  cases  above  cited  the  lan- 
guage of  the  will  which  devises  the  prop- 
erty to  the  first  taker  imports  a  devise  in 
fee  simple,  and  not  a  life  estate.  It  is  ex- 
pressly so  stated  in  the  opinion  in  Anderson 
v.  Messinger.  In  that  case,  after  the  devise, 
of  the  fee  to  the  testator's  two  sons,  the 
qualifying  clause  provides:  "If  either  of 
my  sons  die  without  lineal  descendants,  the 
one  surviving  shall  take  his  estate  above  be- 
queathed, and,  if  the  survivor  dies  without 
lineal  descendants,"  then  the  devise  over 
follows.  This  devise  of  a  fee,  with  the  pro- 
vision that,  upon  the  death  of  the  devisee 
without  lineal  descendants  or  without  is- 
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sue,  the  property  shall  go  to  another,  cre- 
ated a  fee,  variously  called  a  qualified,  con- 
ditional, base,  or  determinable  fee,  in  the 
first  devisee,  with  an  executory  devise  in 
favor  of  those  who  are  to  take  upon  the  de- 
termination of  such  base  fee  by  the  happen- 
ing of  the  condition  by  which  it  is  limited. 
Friedman  v.  Steiner,  107  HI.  125;  Smith  v. 
Kimbell,  153  111.  368,  38  N.  E.  1029;  Fifer 
V.  Allen,  228  111.  607,  81  N.  E.  1105.  If  the 
event  marked  out  as  a  boundary  to  the 
time  of  the  continuance  of  the  estate  be- 
comes impossible,  the  estate  then  ceases  to 
be  determinable,  and  changes  into  a  single 
and  absolute  fee;  but  until  that  time  the 
estate  is  in  the  grantee.  The  case  of  Ander- 
son V.  Messinger  arose  in  the  state  of  Ohio, 
where  the  eflfcct  of  such  a  devise  has  been 
held  by  the  supreme  court  to  be  the  same  as 
in  this  state.  Piatt  v.  Sinton,  37  Ohio  St. 
353;  Niles  v.  Gray,  12  Ohio  St.  320;  .Col- 
lins V.  Collins,  40  Ohio  St.  353.  In  this 
case  there  was  an  express  devise  of  the  fee 
determinable  upon  the  happening  of  the 
death  of  both  of  the  sons  without  issue. 
There  was,  therefore,  no  room  for  appli- 
cation. 

The  court  to  a  large  extent  founded  its 
decision  upon  another  of  the  cases  cited  by 
appellees, — Shaw  v.  Hoard,  supra.  In  that 
case  the  language  of  the  will  was  as  follows: 
"I  give  and  bequeath  unto  my  said  wife  and 
daughter  all  the  real  estate  of  which  I  may 
be  seised  at  the  time  of  uiy  death,  to  each 
one  half.  On  the  death  of  either  my  wife  or 
daughter,  then  the  survivor  shall  have  all 
the  property  left  them  by  me;  and  if  both 
die  without  leaving  any  heirs  of  their  body, 
then  and  in  that  case  said  property  shall  be 
given  to  my  wife's  brother,  David  Camp- 
bell." The  first  sentence  would  give  a  fee  to 
the  wife  and  daughter,  to  each  one  half,  if 
it  were  not  controlled  by  the  first  clause  of 
the  second  sentence,  which  reduces  the 
estate  devised  by  the  first  to  a  life  estate  in 
the  one  dying  first;  but  there  is  no  limita- 
tion on  the  estate  given  to  the  survivor,  and 
she  therefore  took  a  fee  determinable  upon 
the  death  of  both  the  wife  and  daughter 
without  issue.  The  wife  died,  leaving  a 
daughter  by  a  subsequent  marriage.  There- 
upon the  daughter,  the  other  devisee,  became 
the  owner  in  fee  of  all  the  property,  and 
upon  her  death  the  daughter  of  the  second 
marriage,  her  half-sister  and  only  heir,  in- 
herited the  estate.  The  supreme  court  of 
Ohio  arrived  at  the  same  result,  but  it  was 
done  by  disregarding  the  express  devise  of 
the  fee  and  implying  a  gift  to  the  issue  as  a 
purchaser,  thus  reducing  the  fee  to. a  life 
estate  and  giving  a  remainder  to  the  daugh- 
ter of  the  wife  by  implication.  This  case  is 
inconsistent  with  the  earlier  case  of  Niles 
V.  Gray,  supra;)  ^^4  i<S  ^^  effect,  overruled 
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by  the  later  cases  of  Carter  ▼.  Reddish,  32 
Ohio  St.  1,  Piatt  v.  Sin  ton  and  Collins  v. 
Collins,  supra. 

In  Piatt  V.  Sinton,  just  cited,  the  devise 
was  to  Lucinda  Frances  Piatt  of  all  of  the 
testator's  property  of  every  description;  and 
it  was  further  provided  that,  in  case  she 
should  die  without  leaving  any  legitimate 
heir  of  her  body,  the  property  should  go  to 
certain  nephews  and  nieces  of  the  testator. 
It  was  held  that  Lucinda  Frances  Piatt 
took  all  the  estate  of  the  testator,  subject  to 
be  defeated  upon  the  happening  of  the  con- 
tingency named  in  the  will,  and  that  until 
such  contingency  happened  the  fee  was  vest- 
ed in  her  and  her  grantees.  In  the  case  of 
Wetter  v.  United  Hydraulic  Cotton  Press 
Co.  supra,  the  devise  was  to  the  testatrix's 
daugher,  "to  have  and  to  hold  the  same  and 
her  heirs  forever."  A  subsequent  clause  pro- 
vided that,  if  the  daughter  should  depart 
this  life  leaving  no  issue  or  lineal  heirs,  the 
estate  should  go  over.  This,  at  common 
law,  was  a  devise  to  the  daughter  in  fee 
simple,  and  the  subsequent  clause  merely 
added  a  condition  upon  which  the  estate 
should  be  terminated  and  the  property  pass 
to  the  subsequent  takers.  The  court,  how- 
ever, disregarding  the  express  devise  of  the 
fee,  held  that  there  was  a  gift,  by  impli- 
cation, to  the  issue  as  purchasers,  and  that 
the  daughter  took  only  a  life  estate,  with 
the  remainder  to  her  children  in  fee.  We 
cannot  follow  these  cases  or  regard  them  as 
authority.  In  each  there  is  an  express  de- 
vise of  the  fee.  In  each  a  subsequent  clause 
imposes  a  condition,  upon  the  happening  of 
which  the  estate  in  fee  is  to  terminate  and 
another  is  to  take  its  place.  This  we  have 
always  held  to  constitute  a  determinable  fee, 
subject  to  an  executory  devise  to  the  subse- 
quent takers.  It  leaves  no  room  for  implica- 
tion. The  fact  that  the  event  upon  which 
the  estate  is  to  terminate  is  the  death 
without  issue  of  the  first  taker  cannot  af- 
fect the  estate  granted,  or  give  the  issue 
any  interest  in  the  devise. 

The  case  of  Hoi  ton  v.  Den,  supra,  appears 
to  support  appellees'  contention,  though  the 
construction  there  w^as  not  based  entirely  on 
the  gift  over,  but  to  some  extent  on  the 
other  provisions  of  the  will.  This  case  does 
not  go  into  the  authorities,  and  the  court 
contents  itself  with  a  very  brief  statement 
of  its  conclusions.  In  Beilstein  v.  Beilstein, 
194  Pa.  152,  76  Am.  St.  Rep.  692,  45  Atl. 
73,  it  is  held  that  in  a  devise  over  in  case 
of  the  death  of  a  devisee  for  life  "without 
leaving  a  family"  there  is  a  necessary  im- 
plication, in  the  contingency  of  her  leaving 
a  family,  that  the  estate  is  to  go  to  them. 
It  is  said  that  "this  is  practically  assumed, 
without  question,  in  the  long  line  of  cases  on 
the  subject  which  are  carefully  reviewed  \j\ 
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Seybert  v.  Hibbert,  5  Pa.  Super.  Ct.  537." 
This  is  true.  At  a  very  early  period  this 
principle  was  assumed  in  Pennsylvania 
without  discussion,  and  the  courts  have  fol- 
lowed it  down  to  the  latest  decisions,  mere- 
ly referring  to  their  prior  adjudications. 
In  Lytle  v.  Beveridge,  58  N.  Y.  592,  the 
court,  after  distinguishing  the  words  used 
there,  "legitimate  heirs,"  as  not  being  the 
equivalent  of  "issue,"  or  "issue  of  the 
body,"  as  imputing  an  indefinite  limitation, 
held  that  their  use  did  not  enlarge  the  life 
estate  given  to  the  first  taker  into  a  fee,  but 
that  such  estate  was  limited  to  a  life  estate, 
and  that  upon  the  happening  of  the  con- 
tingency the  estate  did  not  descend  as  an 
inheritance,  but  the  remainder  overtook  ef- 
fect. It  is  true  that  in  argument  the  court 
said  that  the  law  would  imply  a  devise  to 
the  children  of  the  first  taker  if  any  had 
survived  him;  but  no  such  decision  was 
made  or  was  involved  in  the  case,  and  the 
implication  seems  less  necessary  there  than 
in  the  later  case  of  Brown  v.  Quintard,  177 
N.  Y.  75,  69  N.  E.  225,  where  the  court  held 
there  was  no  devise  by  implication. 

The  case  of  Carr  v.  Green,  supra,  sus- 
tains appellees*  contention,  but  that  case  is 
not,  and  never  was,  the  acknowledged  law  in 
South  Carolina.  It  was  decided  by  the 
court  of  appeals  in  equity  in  May,  1822.  In 
May,  1821,  the  court  of  appeals  at  law,  hav- 
ing this  same  will  before  it  for  considera- 
tion, had  arrived  at  a  precisely  opposite 
result.  Carr  v.  Jeannerett,  2  M'Cord,  L.  66. 
Thus  the  rights  of  the  parties  depended 
upon  the  court  in  which  the  proceedings  for 
their  determination  were  brought.  In  1824 
these  two  courts  were  abolished,  and  a  court 
of  appeals  was  established,  having  final  ap- 
pellate jurisdiction  in  all  cases.  In  1825 
a  case  involving  the  same  will  as  the  two 
former  cases  was  brought  to  the  court  of  ap- 
peals. The  reasoning  of  the  former  cases 
and  the  decisions  upon  which  they  were 
based  were  carefully  reviewed,  and  the 
court  of  appeals,  after  an  elaborate  exami- 
nation of  the  authorities  and  consideration 
of  the  principles  involved,  held  that,  under 
the  devise  to  the  testator's  grandsons,  with 
a  devise  over  in  default  of  issue,  there  was 
no  devise  to  the  issue  by  implication,  and 
that  an  estate  is  never  implied  to  issue  as 
purchasers.  Carr  v.  Porter,  1  M'Cord,  Eq. 
60.  This  principle  has  since  been  recog- 
nized as  the  law  by  the  courts  of  South 
Carolina.  In  Manigault  v.  Holmes,  Bail. 
Eq.  298,  it  is  held  that  issue  cannot  take 
as  purchasers,  by  implication,  from  a  valid 
limitation  over  in  the  event  of  the  death 
without  leaving  issue,  where  there  is  no 
direct  gift  to  the  issue.  So,  also,  it  is  held 
in  M'Lure  v.  Young,  3  Rich.  Eq.  659.  and 
^d4i8oa  T.  Addison,  9  Rich.  Eq.  58. 
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In  this  state  the  cases  of  King  v.  King, 
108  111.  273,  48  N.  E.  582,  and  Orr  v.  Yates, 
209  111.  222,  70  N.  E.  731,  are  relied  upon  by 
appellees.    In  the  former  case  the  testator's 
scheme  of  distribution  involved  the  division 
of  his  estate  into  five  equal  parts,  and  the 
giving  of  one  portion  to  each  living  child, 
and  one   portion    to  the   representatives  of 
each  deceased  child.    A  trust  was  created  as 
to  one  share,  to  be  held  for  .a  grandson  of 
the  testator  and  his  family,  with  a  gift  over 
in  case  of  the  death  of  the  grandson's  wife, 
and  of  his  leaving  no  children  surviving  him. 
It  was  the  clear  intention  of  the  testator, 
in  setting  apart  the  grandson's  portion  to 
him   and    his    family,    to    provide   for   the 
children  also,  and  that,  if  nny  part  of  the 
property  held  by  the  trustees  remained  after 
the  death  of  the  grandson  and  his  wife,  it 
should    go    to    the    children.      It   was    held 
that  such    was   the  plain  intention  of   the 
testator  on   the  face  of  the  will,  and  the 
court  refers  to  the  case  of  Kinsella  v.  Caf- 
frey,  11  Ir.  Ch.  Rep.  154,  in  which  case,  also, 
the  remainder  was  sustained,  and  in  which 
the  rule  of  law  was  stated  to  be  that,  "if 
there  is  a  bequest  to  the  parent  for  life,  and, 
if  he  die  without  having  or  leaving  children, 
to  be,  if  the  parent  dies    leaving   children, 
they  are  not  entitled  by  implication."  What 
was  said  in  the  case  of  Orr  v.  Yates  as  to 
the  succession  of  the  issue  of  Mary  Maria 
Yates  was  beyond  the  question  under  con- 
sideration, and  the  question  where  the  fee 
would  go  in  case  of  her  death  leaving  issue 
was    expressly    left   undetermined.     In    the 
case  of   Stisser  v.  Stisser,  235  III.  207,  85 
N.  £.  240,  the  testator,  after  devising  a  life 
estate  in  separate  tracts  of  land  to  each  of 
three  children,  directed  that,  in  case  of  the 
death   of   either   without    issue,    the    land 
should  revert  equally  to  the  legal  heirs  of 
the  other  children.    He  then  added  the  state- 
ment, "it  being  the  will  of  the  testator  that 
the  title  to  the  properties  under  §§  Nos.  4, 
5,  and  6  herein  shall  rest  and  abide  in  the 
hands  of  the  legal  heirs  of  the  lawful  heirs 
of  the  testator"  hereto.     The  context  thus 
clearly  indicated  the  intention  of  the  tes- 
tator that  the  title  should  pass  to  the  issue 
of  the  children.     A  devine  for  life,  with  a 
gift  over  on  the  death  of  the    life    tenant 
without  issue, *is  not,  of  itself,  suflicient  to 
create  a  gift,  by  implication,  to  the  chil- 
dren of  the  life  tenant.     Such  implication 
can  only  arise  when  supported  by  some  other 
matter  appearing  in  the  will  raising  an  in* 
ference   in    fnvor   of   the  children. 

When  we  undertake  by  construction  to 
arrive  at  Mrs.  Walker's  intention  in  regard 
to  the  disposition  of  her  property  at  her 
son's  death  in  case  he  should  happen  to 
leave  children,  we  are  left  entirely  without 
aid  from  the  will  itself.  It  is  a  case  for 
10LJU^.(N.S.) 


which  she  has  not  provided,  whether  unin- 
tentionally or  purposely  we  have  no  means 
of  determining.  We  may  speculate  or  con- 
jecture as  to  what  may  have  been  in  her 
mind,  but  we  can  find  no  indication  in  the 
will  itself  to  enable  us  to  say  that  she  in- 
tended her  son's  children  to  take  the  re- 
mainder. It  is  clear  that  the  testatrix  in- 
tended her  son  to  have  the  use  and  benefit 
of  the  property  during  his  lifetime,  with  a 
certain  power  of  disposition.  It  is  clear 
that  she  intended,  if  he  died  without  chil- 
dren, that  her  nearest  relatives  at  the  time 
of  his  death  should  have  what  was  left  of 
the  property.  It  is  equally  clear  that  it  is 
impossible  to  determine  her  intention  as  to 
the  disposition  of  the  property  if  he  had 
children.  She  had  confidence  in  him,  and 
did  not  refuse  to  give  him  the  fee,  and  limit 
his  interest  to  a  life  estate,  because  she 
feared  he  would  squander  the  property;  for 
she  made  him  executor  of  her  will  without 
bond,  and  authorized  him  alone,  and  not  in 
conjunction  with  his  co-executor,  to  sell  the 
real  estate.  She  is  presumed  to  have  known 
that  her  son  was  her  only  heir,  and  that, 
as  such,  the  property  would  all  descend  to 
him  after  the  termination  of  the  life  estate, 
unless  she  disposed  of  it  by  her  will.  She 
may  have  believed  that  he  would  use  the 
property  for  the  benefit  of  his  children, 
should  he  have  any.  She  knew  the  property 
would  naturally  descend  to  them  as  his 
heirs.  The  children  yet  to  be  born  might  be 
deserving  or  not  deserving.  Circumstances, 
as  developed  by  the  future,  might  make  an 
unequal  division  of  the  property  among  the 
children  just  and  proper,  or  a  diversion  of  a 
part  of  it  in  another  direction  desirable. 
It  may  be  that,  upon  a  consideration  of  all 
the  circumstances  •  of  the  situation,  the 
testatrix  wished  to  leave  to  the  discretion 
of  her  son  the  disposition  of  her  property, 
except  in  the  one  event  of  his  dying  without 
children.  The  will  shows  that  in  such  con- 
tingency she  wished  to  control  the  disposi- 
tion of  such  part  of  the  property  as  might 
remain  after  his  reasonable  expenses  for 
living  were  satisfied,  and  she  did  so  by 
directing  it  to  go  to  her  nearest  relatives. 
There  is  no  word  in  the  will  indicating  a  de- 
sire to  interfere  with  the  statutory  dis- 
position of  the  property  in  the  alternative  of 
her  son's  death  having  children.  She  may 
have  desired  him  to  have  the  use  of  the 
property  during  his  life,  and,  in  case  of  his 
having  children,  the  power  to  dispose  of  it 
as  he  might  in  his  own  discretion  think  best 
for  the  interest  of  his  family,  but  have  also 
wished  the  property,  in  case  he  had  no  chil- 
dren, to  go  to  her  relatives.  It  is  possible 
that  the  testatrix,  in  case  of  her  son's  death 
having  children,  desired  them  to  take  the 
property  directly  from  her,  but  the  will  ex- 
35 
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presses  no  such  wish.  It  is  equally  con- 
sistent with  the  will  that  she  desired  her 
son  to  inherit  the  fee  in  such  event.  Being 
content  with  the  statutory  rule  of  descent, 
she  made  no  provision  to  the  contrary. 

It  may  be  said  that  it  will  be  presumed 
that  the  testatrix  intended  to  dispose  of  her 
entire  estate,  and  that  the  will  should  be 
Fo  construed,  unless  this  presumption  is  re- 
butted by  its  provisions.  It  is  true  that  any 
reasonable  construction  of  a  will,  consistent 
with  its  terms,  will  bo  adopted  so  as  to  give 
it  effect  to  dispose  of  all  the  testator's  prop- 
erty, and  not  to  leave  a  part  intestate,  but 
this  rule  cannot  be  carried  to  the  extent  of 
inserting  provisions  in  the  will  which  the 
testator  failed  to  insert.  Clear  words  are 
necessary  to  disinherit  an  heir;  and,  even 
where  the  intention  is  clearly  manifested, 
the  heir  will  take,  unless  the  testator  de- 
vises the  property  to  someone  else.  Par- 
sons V.  Millar,  189  111.  107,  69  N.  E.  606; 
Lawrence  v.  Smith,  163  111.  149,  46  N.  E. 
259.  The  court  cannot  presume  a  will  for  a 
testatrix  on  mere  speculation  as  to  what 
might  have  been  her  intention.  It  is  the 
intention  of  the  testatrix  only  so  far  as  she 
has  communicated  that  intention  by  her 
will  which  is  to  govern  the  descent  of  her 
estate.  The  omission  to  make 'any  gift,  in 
the  one  case,  may  have  been  the  intention  of 
the  testator  as  fully  us  the  gift  over  in  the 
alternative. 

The  limitation  of  the  estate  to  the  near- 
est relatives  of  the  testatrix  should  Lester 
Curtis  die  without  children  is  a  contingent 
remainder.  Since  Lester  Curtis  was  him- 
self the  nearest  relative  of  the  testatrix  at 
the  time  of  her  death,  the  devise  comes  with- 
in the  rule  that,  where  there  is  a  gift  to 
one  for  life,  with  reraliinder  to  the  tes- 
tator's next  of  kin,  and  the  life  tenant  is  the 
sole  next  of  kin  at  the  death  of  the  tes- 
tator, the  remainder  will  be  considered  as 
given  to  the  persons  answering  the  descrip- 
tion at  the  termination  of  the  estate  for 
life.  Johnson  v.  Askey,  190  111.  68,  60  N. 
£.  76.  Both  the  event  upon  which  the 
estate  in  remainder  is  to  come  into  posses- 
sion, the  death  without  children  of  Lester 
Curtis,  and  the  persons  who  may  at  that 
time  be  entitled,  as  the  nearest  relatives  of 
Sarah  Walker,  to  take  the  estate,  are  un- 
certain, and  the  remainder  is  therefore  con- 
tingent. Until  its  vesting,  or  the  determina- 
tion of  the  impossibility  of  its  vesting,  the 
reversion  in  fee  descended  to  Lester  Curtis 
as  the  heir.  Peterson  v.  Jackson,  196  111.  40, 
63  N.  E.  643;  Harrison  v.  Weatherby,  180 
111.  418,  54  N.  E.  237;  Pinkney  v.  Weaver, 
216  111.  185,  74  N.  E.  714. 

It  is  contended  by  appellants  that,  by  the 
conveyance  to  William  A.  Bond  of  the  life 
estate  devised  to  Lester  Curtis,  and  of  the 
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remainder  in  fee  inherited  by  him,  the  life 
estate  became  merged  in  the  fee,  and  the 
contingent  remainder  to  the  nearest  rela- 
tives was  destroyed.  The  effect  of  a  con- 
veyance of  his  estate,  by  a  life  tenant,  to 
the  remainderman,  is  to  caUse  the  destruc- 
tion of  the  particular  estate,  which  becomc^s 
merged  in  the  fee.  Field  v.  Peeples,  180 
111.  376,  54  N.  E.  304;  2  Bl.  Com.  177;  4 
Kent,  Com.  100.  Every  remainder  requires 
a  particular  estate  to  support  it,  and  a  con- 
tingent remainder  must  vest  during  the  con- 
tinuance of  the  particular  estate,  or  eo  in- 
stanti  that  it  determines.  2  Bl.  Com.  168. 
If  the  particular  estate  comes  to  an  end  be- 
fore the  event  upon  the  happening  of  which 
the  contingent  remainder  is  to  take  effect 
occurs,  the  remainder  is  defeated;  and 
this  is  so  whether  the  preceding  estate 
reaches  its  naturfCl  termination  or  is 
brought  to  a  premature  end  by  merger,  for- 
feiture, or  otherwise.  •  "Unless  a  contingent 
remainder  becomes  vested  on  or  before  the 
determination  of  the  preceding  vested 
estate,  it  can  never  come  into  possession,  it 
has  perished.  It  makes  no  difference  wheth- 
er the  preceding  estates  have  ended  by 
reaching  the  limit  originally  imposed  upon 
them,  or  whether  they  have  been  cut  short 
by  merger,  forfeiture,  or  otherwise.  Gray, 
Rule  against  Perpetuities,  §  10."  Madison 
V.  Larmon,  170  111.  65,  62  Am.  St.  Rep. 
366,  48  N.  E.  666.  "Contingent  remainders 
may  be  defeated  by  destroying  or  determin- 
ing the  particular  estate  upon  which  they 
depend  before  the  contingency  happens 
whereby  they  become  vested.  Therefore, 
when  there  is  tenant  for  life,  with  divers  re- 
mainders in  contingency,  he  may,  not  only 
by  his  death,  but  by  alienation,  surrender, 
or  other  methods,  destroy  and  deteimine  his 
own  life  estate  before  any  of  those  remain- 
ders vest,  the  consequence  of  which  is  that 
he  utterly  defeats  them  all."  2  Bl.  Com. 
171.  So  a  tenant  for  life,  with  subsequent 
contingent  remainders,  might  make  a  torti- 
ous conveyance  by  deed  of  feoffment  with 
livery  of  seisin,  and  thus  forfeit  his  life 
estate  for  the  express  purpose  of  destroying 
the  contingent  remainders,  and,  upon  re- 
conveyance of  the  tortious  title,  would  hold 
it  free  from  the  contingent  remainders.  It 
was  to  prevent  contingent  remainders  from 
being  defeated  by  such  premature  determi- 
nation or  destruction  of  the  preceding  estate 
that  the  device  was  invented  of  interposing 
trustees  to  preserve  contingent  remainders 
having  a  legal  estate  to  support  the  re- 
mainders until  the  happening  of  the  con- 
tingency. When  the  estate  for  life  and  the 
next  vested  estate  in  remainder  or  reversion 
meet  in  the  same  person,  notwithstanding 
intervening  contingent  remainders,  the  par- 
ticular estate  will  merge  in  the  reversion  or 
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remainder,  and  the  contingent  remainders 
will  be  destroyed.  A  qualification  of  this 
rule  exists  where  the  creation  of  the  par- 
ticular estate  and  the  remainder  or  rever- 
sion occur  at  the  same  time  and  by  the  same 
instrument.  Fearne,  Contingent  Remain- 
ders, §§  316-324;  3  Preston,  Conv.  3d  ed. 
399;  2  Washb.  Real  Prop.  6th  ed.  553, 
t?  1597,  1598;  Williams,  Redl  Prop.  233. 

In  Egerton  v.  Massey,  3  C.  B.  N.  S.  338, 
the  devise  was  to  Eunice  Highfield  for  life, 
remainder,  in  default  of  issue  of  Eunice,  to 
Peter  Highfield  in  fee,  residuary  devise  to 
Eunice  in  fee.  After  the  death  of  the  testa- 
trix, Eunice,  by  lease  and  release,  conveyed 
to  Peter  Jackson  in  fee,  and  after  her  death 
without  issue,  the  question  of  title  arose  be- 
tween those  claiming  under  Peter  Jackson 
and  those  claiming  under  Peter  Highfield. 
It  was  held  that,  under  the  residuary  de- 
vise, the  reversion  in  fee  went  to  Eunice 
Highfield ;  that  the  life  estate  did  not  merge 
in  it  so  long  as  both  remained  in  the  devisee, 
but  that,  upon  her  conveyance  of  both 
estates  to  Peter  Jackson,  the  life  estate 
merged  in  the  fee,  and  that  the  contingent 
remainder  of  Peter  Highfield  was  destroyed. 
The  same  question  arose  in  Bennett  v. 
Morris,  5  Rawle,  9,  and  a  similar  question 
in  Craig  v.  Warner,  5  Mackey,  460,  60  Am. 
Rep.  381,  and  were  similarly  decided.  In 
Faber  v.  Police,  10  S.  C.  376,  and  McElwee* 
v.  Wheeler,  10  S.  C.  392,  the  devise  was  for 
life,  with  contingent  remainders  over,  the 
life  tenant  being  the  sole  heir  of  the  tes- 
tator. The  devisees  made  deeds  of  feoffment 
with  livery  of  seisin,  and  their  grantees  re- 
conveyed  to  the  grantors.  It  was  held  that, 
the  common  law  not  having  been  modified  in 
South  Carolina  at  the  time,  the  efTcct  of 
the  deeds  was  to  destroy  the  life  estates  and 
perfect  the  absolute  title  in  the  life  tenants. 
Redfcrn  v.  Middleton,  Rice  L.  459.  The 
case  of  Frazer  v.  Peoria  County,  74  111. 
282,  is  cited  as  sustaining  the  proposition 
that  the  court  will  not  permit  a  contingent 
remainder  to  be  destroyed  contrary  to  the 
will  of  a  testator  or  grantor.  A  deed  was 
made  to  an  unmarried  woman  and  the  heirs 
of  her  bodj'.  iShe  reconveyed  before  having 
issue,  and  it  was  held  that  the  contingent 
remainder  to  her  children  was  not  thereby 
destroyed.  The  question  there  discussed 
was  the  effect  of  §  6  of  the  statute  of  con- 
veyances, which  modifies  estates  tail  so  as 
to  give  the  first  taker  a  life  estate,  with  the 
remainder  in  fee  simple  absolute  to  the 
next.  The  doctrine  of  merger,  which  has 
just  been  considered,  did  not  apply  to  es- 
tates tail  under  the  statute  de  donis,  which 
were  an  exception  to  the  rule.  Such  estates 
were  protected  and  preserved  from  merger 
hv  the  operation  nn3  construction  given  to 
the  statute  dc  donis  for  the  express  purpose 
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of  preventing  the  particular  tenant  from 
thus  barring  and  destroying  the  estate  tail. 
2  Bl.  Com.  177,  178.  It  was  held  in  Frazer 
V.  Peoria  County  that  the  general  assembly 
did  not  intend  to  restore  the  common  law 
as  it  stood  before  the  adoption  of  the  stat- 
ute de  doniSf  and  leave  the  donee  with  power 
to  alien  the  estate  and  repurchase,  and  thus 
cut  oflT  both  the  remainder  and  reversion, 
but  did  intend  that  the  person  who  should 
first  take  from  the  tenant  in  tail  should 
take  a  fee  simple  absolute,  without  any 
power  in  the  donee  to  dock  the  remainder, 
or  any  reversion  in  the  donor  except  on 
failure  of  issue.  The  case  deals  with  an 
estate  tail  only  under  our  statute,  and  is  a 
case  of  statutory  construction  only,  having 
nothing  to  do  with  the  general  question  of 
the  destruction  of  contingent  remainders. 

Our  conclusion  is  that  the  language  of  the 
will  does  not  warrant  the  implication  of  a 
devise  of  the  remainder  to  the  children  of 
Lester  Curtis;  that  the  reversion  descended 
to  Lester  Curtis,  as  heir  at  law;  that,  by 
his  deed  to  William  A.  Bond,  the  life  estate 
merged  in  the  reversion,  and  the  contingent 
remainder  to  the  nearest  relatives  of  the 
testatrix  was  destroyed;  and  that  the  ap- 
pellants hold  the  title  to  the  premises  in- 
volved in  the  respective  causes  in  fee  simple. 

The  decrees  are  reversed,  and  the  causes 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Oartcr,  J.,  dissenting; 

I  do  not  concur  in  the  foregoing  opinion. 
The  conclusion  reached  is  manifestly  con- 
trary to  the  plain  intent  of  the  testatrix  as 
expressed  in  the  will.  The  paramount  rule 
in  construing  wills  is  to  ascertain  the  inten- 
tion of  the  testator  and  to  give  to  such  in- 
tent effect,  if  consistent  with  the  .rules  of 
law.  Bradsby  v.  Wallace,  202  111.  239,  66 
N.  E.  1088.  This  is  the  first  and  great  rule 
in  the  interpretation  of  wills,  and  to  it  all 
other  rules  must  bend.  Smith  v.  Bell,  6 
Pet.  68,  8  L.  ed.  322;  Wardner  v.  Seventh 
Day  Baptist  Memorial  Board,  232  111.  606, 
122  Am.  St.  Rep.  138,  83  N.  E.  1077.  This 
will  provides  that  the  son  shall  have  a  life 
estate,  with  the  right  to  control,  manage, 
sell,  or  exchange  the  property  and  to  rein- 
vest the  proceeds  as  he  may  think  best ;  but 
he  can  only  use  of  the  proceeds  that  which 
is  required  for  his  reasonable  expenses  for 
living.  It  is  further  provided  that  if  the 
son  should  die  "without  children"  the  re- 
mainder shall  go  to  testatrix's  nearest 
relatives.  When  she  was  disposing  of  her 
property  she  had  these  grandchildren  in 
mind,  and  must  have  intended  them  to  take 
something  or  nothing.  Clearly  she  intended 
them  to  take  something.  And  what  could 
this  be  but  the  intermediate  estate?    Dowl- 
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ing  y.  Dowling,  L.  R.  1  £q.  442.  If  reason- 
ably possible,  a  will  will  be  so  construed  as 
to  dispose  of  the  entire  estate  of  the  tes 
tator.  Scofield  v.  Olcott,  120  111.  362,  11 
N.  E.  351;  Craw  v.  Craw,  210  111.  246,  71 
N.  E.  460.  By  this  will  the  testatrix  intend- 
ed to  dispose  of  all  her  property,  the  son 
taking  a  life  interest  in  the  entire  estate. 
She  did  not  mean  to  give  the  remainder  to 
the  residuary  legatees  unless  her  son  died 
without  children.  The  phrases  "die  with- 
out children"  and  "die  without  issue''  have 
been  construed  by  this  court  to  mean  with- 
out having  had  children  or  issue.  Field  v. 
Peeples,  180  111.  376,  54  N.  E.  304.  If  the 
son  had  children,  to  whom  did  the  testratrix 
mean  that  the  remainder  should  go?  Why 
did  she  mention  these  grandchildren,  if  she 
did  not  mean  them  to  take  this  remainder? 
Ex  parte  Rogers,  2  Madd.  Ch.  576.  By 
neceseary  implication,  the  children  of  the 
son  of  testatrix  should  be  considered  as  en- 
titled thereto. 

An  estate  may  pass  by  mere  implication 
without  any  express  words,  "and  in  general, 
where  any  implications  are  allowed,  they 
must  be  such  as  are  necessary  (or  at  least 
highly  probable).  .  .  .  The  will  .  .  . 
is  construed  .  .  .  and  expounded  rather 
on  its  own  particular  circumstances  than  by 
any  general  rules  of  positive  law."  2  Bl. 
Com.  381.  If  the  testator's  meaning  can- 
not be  clearly  ascerUiined,  we  are  at  liberty, 
and  for  the  sake  of  certainty  in  the  posses- 
sion and  transmission  of  estates  generally 
required,  to  apply  such  rules  of  construction 
as  have  by  long  usage  been  approved  and 
used.  Anderson  v.  Messinger,  7  L.R.A. 
(N.S.)  1094,  77  C.  C.  A.  179,  146  Fed.  929. 
The  doctrine  that  the  intent  of  a  testator 
must  be  the  guiding  and  controlling  rule  of 
interpretation  requires,  not  unfrequently, 
as  was  said  in  Lytic  v.  Beveridge,  58  N.  Y. 
592,  "a  disregard  of  the  usual  technical 
meaning  of  words  and  phrases,  and,  when 
necessary,  such  technical  meaning  must 
yield  to  the  evident  intent  of  the  testator." 
It  was  further  said  in  that  case:  "Rules 
of  construction  are  resorted  to  as  helps  or 
aids  in  arriving  at  the  intent  of  a  testator, 
and  ought  not  to  be  followed  when  they  lead 
to  results  subversive  of  such  intent.  There 
is  no  rigid  rule  of  law  to  the  effect  that 
words  shall  only  be  used  in  one  certain 
sense,  or  requiring  courts  to  give  language 
the  same  interpretation  and  effect  under  all 
circumstances  and  in  every  connection.  The 
infinite  variety  of  circumstances  that  may 
occur,  distinguishing  one  case  from  an- 
other, in  the  use  of  the  same  words  and 
phrases,  renders  it  impossible  to  give  an 
absolute  and  unbending  rule  for  the  in- 
terpretation of  language  applicable  to  all 
cases."  The  rule  that  the  intention  of  the 
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testator  must  govern  is  so  strong  that  in 
seeking  for  such  intention  courts  are  not  re- 
strained by  unbending  technical  rules,  but 
may  adopt  the  most  liberal  construction 
without  much  regard  to  the  grammatical 
structure  of  the  sentences  or  the  precise 
definition  of  the  words  used.  These  instru- 
ments are  sometimes  made  tft  extremis  and 
often  drawn  by  unskilful  persons.  They  are 
therefore  entitled  to  great  indulgence,  and 
are  treated  with  greater  liberality  than  any 
other  legal  instruments.  It  frequently 
happens,  in  reading  a  loose  and  carelessly 
written  will,  that  the  meaning  of  the  tes- 
tator is  perfectl}'  obvious,  and  yet  it  may 
be  diflicult  to  explain  such  meaning  by  any 
strict  rules  of  interpretation.  Person  v. 
Dodge,  23  Pick.  287.  The  implication  that 
can  be  followed  in  construing  a  will  must 
rest  upon  a  legal  inference,  and  not  upon 
bare  conjecture.  Ibid.;  O'Hara,  Interpreta- 
tion of  Wills,  chap.  14,  p.  166.  An  estate 
by  implication  must  be  apparent  on  the 
face  of  the  will  and  for  the  purpose  of 
carrying  into  effect  the  manifest  intention 
of  the  testator.  Carr  v.  Porter,  1  M'Cord, 
Eq.  61. 

The  devise  to  these  grandchildren  of  the 
testatrix  arises  by  implication,  founded 
upon  expressions  in  the  will  from  which 
such  an  intention  on  the  part  of  the  tes- 
tatrix is  inferred.  Connor  v.  Gardner,  15 
L.R.A.(N.S.)  73,  and  note  (230  111.  258,  82 
N.  E.  640).  The  common  understanding  of 
the  language  of  the  will  would  convey  the 
meaning  that,  if  the  son  died  without  chil- 
dren, the  remainder  must  go  to  the  other 
relatives  of  the  testatrix ;  but  just  as  plain- 
ly the  meaning  is  conveyed  that  in  the  other 
alternative — that  is,  if  the  son  should  leave 
children — it  was  intended  that  these  chil- 
dren should  take  this  remainder.  The  fa- 
miliar rule  of  construction  that  the  in- 
clusion of  one  alternative  is  the  exclusion 
of  another,  or  vice  versa,  would  tend  to 
confirm  this  conclusion.  Anderson  v.  Mes- 
singer, supra.  Not  only  would  this  be  the 
meaning  given  to  these  words  by  the  ordi- 
nary layman,  but  thi%  lawyer  would  almost 
certainly  say,  as  a  matter  of  first  impres- 
sion, that  such  a  construction  of  the  will 
carried  out  the  plain  intent  of  the  tes- 
tratrix. The  construction  placed  upon  this 
will  by  the  majority  opinion  of  the  court 
would  not  readily  suggest  itself  on  the  first 
reading  of  the  will,  and  certainly  was  not 
intended  by  the  testatrix.  It  is  a  construc- 
tion that  must  be  searched  for.  Does  it  not 
require  a  strained  and  unnatural  meaning  to 
be  placed  upon  the  words  of  the  will?  Rules 
of  law  should  not  be  permitted  to  thus  de- 
feat the  intention  of  the  testatrix,  unless 
they  have  been  long  established  and  upheld 
by  the  great  weight  of  authority.     It  may 
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be  admitted  that  it  is  "essential  to  the  se- 
curity of  property  that  a  rule  should  be  ad- 
hered to  when  settled,  whatever  doubt  there 
may  be  as  to  the  grounds  upon  which  it 
originally  stood"  (Ram,  Legal  Judgment,  p. 
230) ;  that  it  is  extremely  dangerous  to 
shake  the  authority  of  decided  cases.  Beal, 
Cardinal  Rules  of  Legal  Interpretation,  p. 
20).  I  find  no  such  settled  rule,  however, 
upholding  the  construction  placed  upon  this 
will  by  the  majority  opinion  of  the  court. 
The  precise  question  here  under  considera- 
tion has  never  been  passed  upon  by  this 
court;  but,  as  will  be  shown  hereafter,  cases 
have  been  decided  by  this  court  in  which 
this  question  has  been  discussed,  and  the 
reasoning  in  those  cases  fairly  tends  to  up- 
hold the  construction  contended  for  in  this 
dissent.  It  is  conceded  that  the  decisions  in 
the  English  courts  tend  to  uphold  the  con- 
elusion  of  the  opinion;  but  it  is  evident, 
from  a  study  of  the  English  authorities, 
that  they  are  not  all  in  harmony  on  this 
question,  and  that  the  rule  on  this  subject 
has  been  changed  by  the  modern  decisions 
of  those  courts.  Anderson  v.  Mcssinger, 
supra.  The  great  weight  of  authority  in 
this  country  is  opposed  to  the  rule  of  con- 
struction laid  down  in  the  majority  opinion 
of  the  court. 

It  has  been  held  in  the  English  courts 
that,  wliile  American  decisions  will  be  en- 
titled to  great  respect,  yet  they  cannot  be 
treated  as  controlling  or  placed  on  the  same 
footing  as  the  decisions  of  their  own  courts. 
■  Seal,  Cardinal  Rules  of  Legtil  Interpreta- 
tion, p.  47.  It  has  been  rightly  said  that 
the  English  decisions  are  only  "quasi  au- 
thority" in  this  country.  Ram,  Legal  Judg- 
ment, p.  293.  The  law  of  this  state  re- 
quires that  the  common  law  of  England,  so 
far  as  the  same  is  applicable  and  of  a  gen- 
eral nature,  shall  be  the  rule  of  decision  in 
this  state  unless  repealed  by  legislative  au- 
thority. Kurd's  Rev.  Stat.  1908,  p.  485. 
Tlie  English  cases  since  the  Revolution  are 
not  regarded  as  authority.  Upon  disputed 
doctrines  in  our  courts,  they  arc  entitled  to 
respectful  consideration;  but,  where  the 
question  relates  to  the  construction  or  ef- 
fect of  written  documents,  they  have  no 
greater  weight  than  may  be  due  to  the  rea- 
sons given  in  their  support.  Andrews  v. 
Durant,  11  N.  Y.  35,  62  Am.  Dec.  55.  To 
the  same  effect  are  Cat  heart  v.  Robinson, 
5  Pet.  264,  8  L.  ed.  120,  and  Koontz  v. 
Nabb,  16  Md.  649.  No  decisions  have  been 
cited  in  the  opinion  of  the  court  that  were 
decided  previous  to  the  American  Revolu- 
tion. The  earliest  of  the  English  decisions 
cited  is  Green  v.  Ward,  1  Russ.  Ch.  262, 
which  was  decided  in  1826,  and  the  latest, 
Scale  V.  Rawlins  [1892]  A.  C.  342.  One  of 
the  earliest  decisions  in  this  country  is  Carr 
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v.  Green,  2  M'Cord,  L.  75,  in  which  the 
highest  chancery  court  of  that  state  decid- 
ed, in  1822,  after  a  review  of  many  of  the 
English  authorities,  that  the  words  of  the 
will,  "The  rest  and  residue  of  my  estate 
.  .  .  to  be  equally  divided  between  my 
two  grandsons  ...  at  the  age  of 
twenty-one  years,  but  should  they  die  leav- 
ing no  lawful  issue"  then  the  whole  to  go 
to  others,  manifested  a  plain  intention  of 
the  testator  to  provide  distinctly  "for  the 
issue  of  his  grandsons,  if  they  should  leave 
any.  And,  if  the  common  sense  of  the  com- 
munity could  be  consulted  on  it,  there  would 
not,  probably,  be  found  one  mind  which 
would  hesitate  in  deciding  that  this  must 
have  been  the  intention  of  the  testator." 
It  appears  that  the  court,  in  deciding  this, 
was  in  conflict  with  some  of  the  other  cpurts 
of  that  state,  and,  when  a  law  was  passed 
creating  a  new  court  of  appeals,  that  court, 
in  1825,  reviewed  the  same  facts  in  the  case 
of  Carr  v.  Porter,  supra,  reversing,  in  effect, 
the  earlier  decision  in  Carr  v.  Green,  supra. 
From  that  day  to  this  the  American  courts, 
so  far  as  my  attention  has  been  called  to 
them,  have  given  to  similar  words  in  wills 
the  construction  contended  for  in  Carr  v. 
Green,  supra. 

In  Holton  v.  Den,  23  N.  J.  L.  330,  the  will 
provided  that,  in  case  "of  the  decease  of  my 
son  Eli  before  the  expiration  of  said  lease, 
then  the  house  and  lot  called  Oak  Island, 
together  with  its  appurtenances,  shall  de- 
scend to  my  son  Andrew  and  his  heirs  and  as- 
signs forever."  In  discussing  that  provision 
of  the  will  that  court  said  (p.  334)  :  *'ln 
the  present  case  the  devise  over  is  to  An- 
drew, one  of  th(  six  children  of  the  testator, 
on  the  contingency  of  Eli's  dying  before  the 
expiration  of  the  lease  referred  to  in  the 
former  part  of  the  will.  It  is  not  a  limita- 
tion over  to  the  heir  at  law,  but  to  one  of 
the  heirs  at  law.  -If  Eli  cannot  take  this 
property  by  implication  in  case  he  lived  be- 
yond the  expiration  of  the  lease,  the  ques- 
tion is.  What  was  to  become  of  it,  according 
to  the  intention  of  the  testator?  He  did  not 
mean  to  die  intestate  in  regard  to  it,  for  in 
addition  to  his  declaration,  in  the  introduc- 
tory part  of  the  will,  that  he  means  to  dis- 
pose of  such  things  as  God  has  blessed  him 
with,  he  makes  distinct  mention  of  these 
very  premises.  He  did  not  mean  that  his 
heirs  general  should  take  it,  for  he  gave  it 
in  distinct  terms  to  his  son  Andrew  on  a 
certain  contingency  which  did  not  happen. 
And,  for  the  same  reason,  it  is  clear  to  my 
mind  he  did  not  mean  that  it  should  be  sold 
by  his  executors.  I  cannot  resist  the  con- 
viction that  the  intention  of  the  testator,  as 
gathered  from  the  whole  will,  was  to  devise 
these  premises  to  Eli  in  case  he  survived  the 
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lease,  and  that  he  takes  an  estate  in  them 
by  necessary  implication." 

In  Anderson  v.  Messinger,  7  L.R.A.(N.S.) 
1094,  77  C.  C.  A.  170,  146  Fed.  929,  the 
United  States  court  of  appeals  had  under 
consideration  the  words  in  a  will,  **If  either 
of  my  sons  die  without  lineal  descendants 
the  one  surviving  shall  take  his  estate  above 
bequeathed,  and  if  the  survivor  dies  with- 
out lineal  descendants,  then  one  half,  both 
of  the  decedent's  original  portion  as  well  as 
one  half  of  the  portion  taken  by  survivor- 
ship, shall  go  to  my  brother  Peter,  the  other 
half  to  such  of  my  brothers  and  sisters  as 
may  be  living  at  the  time  of  the  death  of 
such  surviving  son;"  and  decided  that,  in 
case  there  were  lineal  descendants,  the  tes- 
tator intended  to  prefer  them,  rather  than 
the  collateral  branches  of  his  family, — that 
this  was  clear  by  implication. 

In  Shaw  v.  Hoard,  18  Ohio  St.  227,  in  con- 
struing the  following  words  in  a  will :  "On 
the  death  of  either  my  wife  or  daughter 
then  the  survivor  shall  have  all  the  property 
left  them  by  me,  and,  if  both  die  without 
leaving  afiy  heirs  of  their  body,  then  and 
in  that  case  said  property  shall  be  given  to 
my  wife's  brother  David  Campbell,*' — that 
court  held  that,  by  fair  implication,  the 
testator  intended  to  give  the  property  to 
the  issue  of  his  wife  and  daughter  after 
their  decease^  if  they  left  issue  surviving 
them. 

In  Lytle  v.  Beveridge,  58  N.  Y.  692,  the 
court  of  appeals  of  New  York,  in  constru- 
ing in  a  will  the  following:  **I  allow  my 
son  Joseph  to  possess  by  devise  of  will  the 
farm  I  now  live  on  .  .  .  [describing 
it],  with  all  the  rights  and  privileges  there- 
unto belonging,  as  fully  and  freely  as  if  I 
had  made  him  lawful  conveyance  by  full 
covenant  during  his  natural  life,  but  if  he 
leaves  no  legitimate  heirs,  then  in  that  case 
the  property  according  to  my  will  I  allow  to 
revert  back  to  my.  son  David,  his  heirs  or 
assigns  forever,  without  hindrance  of  any 
person  whatsoever,  as  freely  and  fully  as  if 
I  had  given  him  a  lawful  conveyance," — 
stated  that  from  the  abov£-quoted  words  the 
law  would  imply  a  devise  in  fee  to  the  chil- 
dren of  Joseph  living  at  the  time  of  his 
death,  and  thus  give  effect  to  the  intent  to 
provide  for  them  in  case  there  should  be 
any  such  children. 

In  Wetter  v.  United  Hydraulic  Cotton 
Press  Co.  76  Ga.  640,  a  will  gave  to  a  daugh- 
ter, after  she  arrived  at  the  age  of  twenty- 
one,  the  estate  of  the  testatrix,  but  provided 
that,  ''if  my  said  daughter  should  depart 
this  life  leaving  no  issue  or  lineal  heirs, 
that  the  whole  of  the  estate  herein  be- 
queathed should  go  and  belong  to  my  mother 
and  my  sidter,  as  tenants  in  common,  and 
their  heirs  forever,"  etc.  The  court,  in  con- 
19L.R.A.(N.S.) 


stniing  the  will,  said  that  nothing  was  ex> 
pressly  said  as  to  what  effect  the  existence 
of  the  children  of  the  daughter  was  to  have 
on  the  course  of  the  property,  but  the  only 
contingency  upon  which  other  persons — in 
the  one  case  the  mother  and  sister,  and  in 
the  other  the  next  of  kin  to  testatrix— -can 
take  was  the  death  of  the  daughter  "with- 
out issue  or  lineal  heirs,"  and  continued: 
"The  inference  or  implication  seems  to  us 
plainly  to  be  that,  if  there  were  such  issue 
lineal  or  heirs  left  by  the  daughter,  the 
property  should  go  to  them." 

Practically  to  the  same  effect  as  the 
American  decisions  just  referred  to  are  Re 
Stafford,  11  Misc.  436,  33  N.  Y.  Supp.  419, 
Bentley  v.  JCaufman,  12  Phila.  435,  and 
McAlpin's  Estate,  211  Pa.  26,  60  Atl.  321. 
Rood  on  Wills,  §  496,  also  tends  to  support 
the  same  conclusion,  where  certain  English 
authorities  are  cited  supporting  the  text, 
as  does  also  1  Spence's  Equitable  Jurisdic- 
tion, p.  630. 

It  will  be  noted  that  in  most,  if  not  all, 
of  the  cases  just  cited,  there  was  in  the 
first  instance,  by  the  terms  of  the  will,  a 
devise  in  fee  to  a  certain  person,  which  de- 
vise in  fee  was  cut  down  to  a  life  estate  by 
later  provisions  of  the  will.  The  reasoning 
of  the  majority  opinion  would  necessarily 
be  much  stronger  in  support  of  the  construc- 
tion that  is  contended  for  in  that  opinion 
as  to  such  a  wording  than  it  would  where 
the  will  plainly  states,  as  it  does  here,  that 
in  the  first  instance  the  first  taker  is  only 
to  have  a  life  estate.  In  discussing  this  • 
question,  Jarman,  in  his  work  on  Wills  (vol. 
1,  Bigelow's  6th  Am.  ed.  *525),  says:  "And 
even  where  the  language  of  the  will  neces- 
sarily confines  the  interest  of  the  parent  to 
his  life,  the  children  will  not  generally  be 
held  to  take  by  implication.  It  is  extreme- 
ly probable  that  the  testator  intended  a 
benefit  to  them.  But  ai  voluit  non  dixit. 
But  it  seems  that  in  such  a  case  the  court 
will  lay  hold  of  slight  circumstances  to 
raise  a  gift  in  the  children,  and  thereby 
avoid  imputing  to  the  testator  so  extraor- 
dinary an  intention  as  that  the  devisee  or 
legatee  over  is  to  become  entitled  if  the  first 
taker  have  no  child,  but  that  the  property 
is  not  to  go  to  the  child,  if  there  be  one,  or 
its  parent."  Evidently  this  eminent  author 
thought  the  English  courts  had  gone  further 
than  they  ought  in  holding  that  a  devise  by 
implication  should  not  arise  by  words 
similar  to  those  contained  in  this  will.  It 
will  be  noted  that  he  said  it  ia  extremely 
probable  that  the  testator  intended  a  benefit 
to  them,  and  that  the  construction  contend- 
ed for  in  the  majority  opinion  imputes  to 
the  testator  an  extraordinary  intention. 

The  latest  authority  that  has  been  called 
to  my  attention  is  Beilstein  v.  Beilstein,  194 
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Pa.  152,  76  Am.  St.  Rep.  692,  45  Atl.  73, 
and  decided  in  1899.  That  decision  is  pre 
cis««ly  in  point.  In  construing  the  following 
language  of  a  will:  "It  is  my  desire  that 
my  daughter,  Gertie  Beilstein,  shall  receive 
the  income  of  my  property  ...  as  long 
as  she  lives,  but  should  she  die  without  leav- 
ing a  family,"  then  the  remainder  to  the 
tet^tator*s  brothers  and  sisters,  that  court 
held  (page  154  of  194  Pa.):  "The  devise 
over  in  case  Gertie  should  die  'without  leav- 
ing a  family'  is  an  implied  devise  to  her 
family  if  she  should  leave  one.  It  is  only  if 
she  does  not  that  the  devise  over  is  to  take 
effect,  and  there  is  a  necesi^ary  implication 
that  in  the  other  unexpected  contingency  of 
her  leaving  a  family  the  estate  is  to  go  to 
them.  This  is  practically  assumed  without 
question  in  the  long  line  of  cases  on  the  sub- 
ject,"— citing  authorities.  That  the  con- 
struction 'here  contended  for  was  generally 
understood  to  be  proper  by  the  courts  of  this 
country  is  very  clear  from  Washburn  on 
Real  Property,  vol.  1,  6th  ed.  §  192,  where 
that  author  says:  *'An  instance  of  an  estate 
tail  by  construction,  where  there  is  no 
direct  limitation  to  the  heirs  of  the  donee's 
body,  would  be  an  estate  to  A,  with  a  pro- 
viso that  if  he  shall  die  without  heirs  of  his 
body  the  estate  shall  revert  to  the  donor  or 
go  over  to  one  in  remainder.  Here,  it  will 
be  perceived,  there  was  no  direct  limitation 
to  the  heirs  of  A,  and  it  is  too  plain  for 
doubt  that  the  donor  intended  the  heirs  of 
his  body  should  take  it  at  his  decease;  for 
he  gives  it  over,  or  reserves  it,  in  case  he 
has  no  such  heirs,  and  only  in  that  con- 
tingency." 

It  may  be  conceded,  as  stated  in  the  ma- 
jority opinion,  that  some  of  the  decisions 
of  the  American  courts  jubt  cited  did  not  all 
have  under  consideration  the  exact  question 
in  this  case,  and  it  may  also  be  conceded,  as 
suggested,  that,  on  some  other  questions  as 
to  the  construction  of  wills,  rules  of  law 
are  laid  down  in  some  of  those  decisions  not 
in  harmony  with  the  decisions  of  this  court; 
but  the  reasoning  in  these  cases,  whether 
the  question  under  consideration  was  the 
exact  one  in  this  case  or  a  kindred  question, 
tends  strongly  to  uphold  the  construction 
contended  for  in  this  dissent.  Moreover,  as 
I  have  stated,  the  decisions  in  our  own 
court,  while  not  decisive,  are  strongly  per- 
suasive, and  the  profession,  in  reading  them, 
would  naturally  conclude  that  this  court 
was  inclined  to  follow  the  American  rather 
than  the  English  authorities  on  this  subject. 

In  Schaefer  v.  Schaefer,  141  111.  337,  31 
N.  E.  136,  the  will  under  consideration  pro- 
vided :  "I  do  bequeath  to  my  beloved  daugh- 
ter, .  .  .  the  following  property  [de- 
scribing it]  in  trust  for  her  sole  use  and 
benefit  ,and  of  her  children,  and  their  chil- 
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dren  thereafter.  But  in  the  event  that  my 
(laughter  .  .  .  should  die  and  leave  no 
children  as  heirs  to  the  within-mentioned 
property,  then  it  is  my  will  and  desire  that 
all  of  said  property  shall  go  to  my  brother, 
Jeremiah  Cough  ly,  .  .  .  and  to  his 
heirs  and  assigns."  This  court,  through  the 
late  Justice  Baker,  in  construing  tliis  will, 
stated  (page  344  of  141  HI.):  "Further 
evidence  of  the  intention  to  give  said  chil- 
dren the  remainder  in  fee  is  amply  afforded 
by  the  provision  that,  if  appellee  'should 
die  and  leave  no  children,  .  .  .  then 
.  .  .  said  property  shall  go  to  my 
brother,  Jeremiah  Coughly,  .  .  .  and 
his  heirs  and  assigns  forever.'  The  neces- 
sary implication  from  this  language  is 
that,  if  there  were  children  of  appellee,  then 
primarily  the  property  should  go  to  them 
and  to  their  heirs  and  assigns,  forever." 
The  holding  in  that  case  that  the  children 
were  entitled  to  the  remainder  did  not  rest 
alone  upon  the  clause  of  the  will  last  quot- 
ed; but  it  is  manifest,  from  the  last  sentence 
quoted  from  Judge  Baker's  opinion,  that  the 
£ourt  then  had  i\o  doubt  that  a  devise  would 
necessarily  be  implied  from  language  such 
as  is  contained  in  the  will  here  in  question. 

In  King  v.  King,  168  111.  273,  48  N.  E. 
582,  where  the  question  as  to  devises  by 
implication  was  exhaustively  presented  in 
the  briefs,  the  will  there  under  considera- 
tion provided:  "It  is  my  will  that  in  the 
event  of  the  death  of  the  wife  of  said  Wil- 
liam Jones  King,  and  of  his  leaving  no 
children  surviving  him,  that  then,  and  in 
such  case,  the  said  trustees,  after  the  death 
of  said  William  Jones  King,  shall  convey 
and  transfer  to  my  children  and  their  de- 
scendants all  the  estate,  both  real  and  per- 
sonal, then  in  their  hands  or  remaining  un- 
disposed of,"  etc.  In  construing  this  will 
this  court  stated  (page  286  of  168  111.): 
"We  think  the  intention  of  the  testator 
was  that  the  estate  should  go  to  the  issue 
of  William  Jones  King»  if  he  left  any."  It 
is  true  that  in  that  case  there  were  other 
provisions  of  the  will  which  tended  to  up- 
hold the  same  eonclusion,  and  the  court  did 
not  rest  its  opinion  solely  upon  the  inten- 
tion of  the  testator  as  drawn  from  the 
words  quoted. 

In  Orr  v.  Yates,  209  111.  222,  70  N.  E. 
731,  the  will  provided  that  the  testatrix 
devised  to  Jefferson  Orr,  trustee,  certain 
described  land,  "constituting  what  is  com- 
monly known  and  called  the  'Putz  farm,' 
to  have  and  to  hold  in  trust  for  the  sole 
use  and  ben|fit  of  Mary  Maria  Yates,  for 
and  during  her  natural  life,  and  in  the 
event  of  the  death  of  the  said  Mary  Maria 
Yates  without  child  or  children  or  descend- 
ants of  child,  then  to  have  and  to  hold  for 
the  sole  use  and  benefit  of  Lydia  Yates,  my 
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wife,  if  she  shall  be  living  during  her  nat- 
ural life,  and  at  the  death  of  Lydia  Yates, 
my  wife,  and  Mary  Maria  Yates,  my  daugh- 
ter (if  said  Mary  Maria  Yates  dies  with- 
out child  or  descendants  of  child),  the  fee 
to  the  said  last-described  tract  of  land 
known  as  the  Putz  place  shall  be  equally 
divided  between  my  brothers  and  sisters 
and  their  heirs  and  assigns/'  etc.  In  dis- 
cussing the  will  this  court  said,  speaking 
by  Mr.  Justice  Wilkin  (page  238  of  20U 
111.) :  "The  only  uncertainty  is  as  to  what 
shall  be  done  with  the  trust  property  in 
case  Mary  Maria  Yates  dies  leaving  issue. 
Will  it  go  to  such  issue  in  fee,  or  will  it 
fall  back  into  the  estate  as  intestate  prop- 
erty and  descend  to  the  heirs  of  William 
H.  Yates?  Our  opinion  is  that  it  will  vest 
in  the  issue  pf  Mary  Maria  Yates.  That 
seems  to  be  the  fair  inference  from  the  lan- 
guage used.  If  she  dies  without  issue,  then 
the  trust  continues  during  the  life  of  Lydia 
Yates,  and  the  fee  vests  in  the  brothers 
and  sisters.  If  Mary  Maria  Yates  dies 
leaving  issue,  that  is  clearly  the  end  of  the 
trust,  and  it  seems  to  be  the  intention  of 
the  testator  that  the  fee  shall  vest  in  her 
issue.  This  construction  is  in  harmony 
with  the  rule  of  law  that,  where  a  party 
disposes  of  his  estate,  the  presumption  is 
that  he  intended  to  dispose  of  all  of  it,  and 
courts  will  so  construe  the  will  as  to  leave 
no  part  of  the  estate  as  intestate  prop- 
erty." 

While  it  is  conceded  that  in  none  of  these 
three  cases  did  the  decision  turn  upon  word- 
ing precisely  like  the  one  in  the  will  here 
under  consideration,  yet  I  am  confident 
that  the  profession  generally  adopted  the 
view  that  in  those  decisions  (and  others 
of  a  similar  nature  where  the  reasoning  is 
not  quite  so  strong  or  clear)  the  construc- 
tion insisted  upon  in  this  dissent  was  in- 
tended to  be  laid  down.  In  note  2  to  §  207 
of  Kales  on  Future  Interests  that  author 
says:  "Gift  to  issue  of  first  taker  raised 
by  implication  from  gift  over  if  life  tenant 
leaves  no  issue,"— citing  Orr  v.  Yates,  su- 
pra, and  other  Illinois  cases. 

In  the  recent  case  of  Stisser  v.  Stisser, 
235  111.  207,  86  N.  E.  240,  this  court  con- 
strued the  following  words  of  the  will: 
"It  is  my  will  that,  should  either  of  the 
above-named  children  [naming  them]  dio 
without  issue,"  then  and  in  that  case  the 
property  shall  be  disposed  of  in  a  certain 
way;  and  stated  (page  210  of  235  111.): 
"We  think  under  said  clause  the  remainder, 
after  the  death  of  either  of  said  life  ten- 
ants, in  the  property  described  in  said 
clauses  4,  5,  and  6,  was  devised,  by  neces- 
sary implication,  to  the  issue  of  the  re- 
spective life  tenants,  if  they  had  issue." 
This  statement  may  be  considered  dictum, 
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as  the  question  was  not  necessary  for  the 
decision  of  the  case  or  exhaustively  dis- 
cussed in  the  briefs;  still  the  reasoning 
there,  in  connection  with  the  former  deci 
sions  of  this  court,  might  almost  be  held 
judicial  dictunif  as  distinguished  from  mere 
ohUcr  diciumy  and  as  that  rule  was  laid 
down  by  this  court,  speaking  by  the  late 
Justice  Wilkin,  in  Law  v.  Grommes,  158 
111.  492,  41  N.  E.  1080. 

The  decided  weight  of  American  author- 
ity is  against  the  construction  of  the  will 
upheld  by  the  majority  opinion  of  the 
court.  If  the  English  and  American  au- 
thorities are  in  conflict,  surely  the  Ameri- 
can courts  ought  to  follow  the  American 
decisions  rather  than  the  English.  un]osn 
sound  reasoning  and  principle  require  the 
following  of  the  English  authorities;  but, 
when  not  only  the  American  authorities 
are  substantially,  if  not  entirely,  unani- 
mous on  the  question,  but  also  the  reason- 
ing in  the  decisions  of  our  own  court  tends 
to  support  the  construction  given  to  this 
will  by  the  chancellor  in  the  court  below, 
then,  before  this  court  should  hold  to  the 
contrary,  we  ought  to  be  convinced  that 
the  rule  of  the  American  decisions  is  not 
sound  in  principle  and  is  manifestly  mis- 
chievous in  its  results.  This  court  has 
time  and  again  laid  down  the  doctrine  that 
the  intention  of  the  testator  as  stated  in 
the  will  must  control  when  not  against  pub- 
lic policy  or  public  law.  It  is  the  courts' 
duty  to  construe  wills  as  they  find  them, 
and  not  to  make  them.  Illinois  Land  k 
Loan  Co.  v.  Bonner,  75  III.  315.  But  courts 
may,  in  eflfect,  make  wills  for  parties  by 
giving  them  a  mistaken  interpretation. 
While  the  doctrine  of  implication  must  be 
resorted  to  cautiously  in  the  construction 
of  wills,  the  court  should  not  hesitate  to 
resort  to  that  doctrine  when  thus  only  can 
the  manifest  intention  of  the  testator  be 
carried  out.  Does  not  the  construction 
given  to  the  words  by  the  majority  opinion 
rest  to  a  far  greater  extent  on  conjecture 
than  does  the  construction  given  by  the 
trial  court?  The  testatrix,  without  ques- 
tion, intended  that  her  son  should  only  have 
a  life  estate  in  her  property,  with  the  right 
to  control  and  manage  it  and  with  the 
right  to  use  sufficient  of  the  proceeds  for 
his  support  and  comfort;  but  is  it  not  a 
most  violent  inference  that  she  intendwl 
that  if  he  had  children  he  should 
have  a  fee-simple  title  instead  of  a 
life  interest?  The  intention  of  a  testa- 
tor "is  to  be  collected  from  the  whole  will 
taken  together.  Every  word  is  to  have  its 
efTect  and  every  word  is  to  be  taken  ac- 
cording to  the  natural  and  common  im- 
port." Thellusson  v.  Woodford,  4  Ves.  Jr. 
329.      The  rule  just  quoted  from  this  early 
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English  authority  has  always  been  followed 
in  this  court.  Applying  it  in  this  case,  and 
giving  to  the  words  of  this  will  their 
natural  and  common  meaning,  it  should  be 
held  that  the  intermediate  estate  in  re- 
mainder was  intended  to  go  to  the  grand- 
children of  the  testatrix,  if  any  such  were 
born  to  her  son.  To  give  the  estate  to  such 
issue  leaves  none  of  it  intestate  and  will 
do  no  violence  to  the  language  of  the  will. 
but  will  carry  into  effect  the  purpose  of 
the  testatrix  clearly  implied  from  the  lan- 
guage she  has  used  in  that  instrument. 

The  only  justification,  it  seems  to  me, 
for  construing  the  will  in  accordance  with 
the  rule  laid  down  in  the  opinion  of  the 
court  is  the  decisions  of  the  English  courts 
during  the  past  century.  Those  courts  seem 
to  apply  fixed  rules  to  the  construction  of 
devises  to  an  extent  not  generally  adopted 
in  this  country.  Anderson  v.  Messinger, 
'  7  LJi.A.(N.S.)  1094,  77  C.  C.  A.  179,  14G 
Fed.  929.  In  following  their  decisions  on 
this  question,  are  we  not  adopting  an  arbi- 
trary rule  for  its  own  sake,  rather  than  to 
carry  out  the  intent  of  the  will,  thus  de- 
feating, instead  of  promoting,  justice?  By 
so  doing  are  we  not  imputing  to  the  tes- 
tatrix the  "extraordinary  intention"  (1 
Jarman,  supra)  that  other  and  more  dis- 
tant relatives  are  to  become  entitled  to  the 
remainder  if  the  son  has  no  children,  but 
that  the  remainder  is  not  to  go  to  these 
children,  if  any  there  be?  Is  it  not  "too 
plain  for  doubt"  (1  Washburn,  supra)  that 
the  testatrix  intended  these  grandchildren 
to  take  this  remainder? 

Hand   and   Farmer,    JJ.,   dissenting: 
We  concur  in  the  dissenting  opinion  of 
Mr.  Justice  Carter. 

Petition    for   rehearing  denied   December 
8,  1908. 
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Executor  —  dilTerent      states  —  privity 
between. 

1.  There  is  no  privity  between  the  exec- 
utors of  the  will  of  a  decedent  appointed 
in  one  state  and  an  administrator  with  the 
same  will  annexed  appointed  in  another 
state,   nor   between   the    administrators   of 

Headnotes  by  Sanbobn,  Circuit  Judge. 
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the  estate  of  an  intestate  appointed  in  dif- 
ferent states. 

Same  —  estoppels    In    one    state  —  con- 
clusiveness In  other.' 

2.  Estoppels  in  favor  of  or  against  such 
executors  or  administrators  in  one  state,  by 
judgments  or  by  the  administration  stat- 
utes of  limitation  of  that  state,  do  not  bind 
or  affect  an  administrator  with  the  will 
annexed,  or  an  administrator  of  an  intes- 
tate appointed  in  another  state,  or  a  claim- 
ant against  such  representatives. 

Same  —  domiciliary      administrator  — 
rights  in  foreign  Jurisdiction. 

3.  Administration  in  the  state  of  the 
domicil  of  the  decedent  does  not  govern  the 
administration  of  the  property  of  a  decedent 
in  any  other  state. 

Same  —  claims     barred     by     statute  *• 
estoppel  In  foreign  Jurisdiction. 

4.  A  claim  against  the  estate  of  a  de- 
cedent in  the  hands  of  an  administrator 
with  the  will  annexed  in  one  state  is  not 
barred  because  it  was  not  presented  and 
has  become  barred  against  the  estate  of  tlie 
decedent  in  the  hands  of  the  domiciliary 
executors  of  the  same  will  in  another  state. 

(November  2,  1008.) 


Case  Note,  —  Effect  of  failure  to  fM-e- 
sent  claim  within  the  time  allowed 
hy  the  adm.ini8tration  %tat%ite  of  the 
dom^icil  as  a  bar  to  its  allowance  in 
the  state  of  the  ancillary  administra* 
tion,  or  vice  versa. 

Although  there  are  a  goodly  number  of 
cases  similar  to  those  on  which  tlie  court, 
in  Wilson  v.  Hartford  F.  Ins.  Co.,  de- 
pended for  its  decision,,  passing  on  the 
question  whether  or  not  a  judgment  against 
the  executors  of  a  will  of  a  decedent  ap- 
pointed in  one  state  is  binding  on  an  ad- 
ministrator with  the  will  annexed  appointed 
in  another,  or  vice  veraay  very  few  cases 
have    been    found    presenting    the    specific 

?[uestion  involved  in  that  case,  whether  a 
ailure  to  present  a  claim  against  one  with- 
in the  'required  time  is  a  bar  to  its  presen- 
tation against  the  other;  and  it  will  be 
noted  that  those  found,  with  the  exception 
of  Borer  v.  Chapman,  119  U.  S.  687,  30 
L.  ed.  532,  7  Sup.  Ct.  Rep.  342,  which  is 
suflficiently  sel  out  in  the  Wilson  Case,  do 
not  seem  to  be  in  accord  with  that  case. 

In  Durston  v.  Pollock,  01  Iowa,  GC8,  60 
N.  W.  221,  a  person  died  in  Illinois  leav- 
ing property  there,  and  land  in  Iowa,  the 
last  being  devised  to  a  daughter;  an  ad- 
ministrator with  the  will  annexed  was  ap- 
pointed in  Illinois,  who  subsequently,  owing 
to  a  peculiar  statute,  was  also  appointed 
administrator  in  Iowa;  it  appeared  that  in 
his  lifetime  the  deceased  had  become  liable 
on  a  note  as  surety  for  a  son;  the  claim  on 
this  note  was  not  filed  in  Illinois  until 
more  than  two  years  after  the  appointment 
of  the  administrator,  and  consequently  was 
barred  by  the  statute;  subsequently  the 
claim  was  filed  against  the  e^tat'*  in  Ton-n. 
The  court)  however,  in  denying  this  claim, 
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iciliary  executors  of  the  will  of  a  deceasM 
person  and  the  administrator  with  the  will 
annexed  of  the  property  of  such  a  person 
in  another  state  that  a  bar  of  a  claim  against 
the  former  bars  it  against  the  latter?  Sec- 
tion 4450  of  the  General  Statutes  of  Kansas 
of  1901  reads:  "Where  the  cause  of  action 
has  arisen  in  another  state  or  country,  be- 
tween nonresidents  of  this  state,  and  by  the 
laws  of  the  state  or  country  where  the  cause 
of  action  arose  an  action  cannot  be  main- 
tained thereon  by  reason  of  lapse  of  time, 
no  action  maintained  thereon  in  this  state." 
But  has  the  cause  of  action  which  the 
insurance  company  here  presses  arisen  in  an- 
other state  or  country?  A  proceeding  in  a 
probate  court  to  administer  upon  the  estate 
of  a  deceased  person  is  a  proceeding  in  rem, 
not  in  personam.  The  property  within  the 
jurisdiction  of  the  court  is  the  defendant, 
the  executor  or  administrator  is  its  repre- 
sentative, and  all  claiming  any  interest  in 
that  property  under  the  deceased  are  parties 
to  the  proceeding.  Grignon  v.  Astor,  2  How. 
319,  337,  11  L.  ed.  283,  290;  Sheldon  v.  New- 
ton, 3  Ohio  St.  494,  503.  The  probate  court 
of  Illinois  and  the  executors  which  it  ap- 
pointed had  no  jurisdiction  to  administer 
or  to  distribute  any  property  beyond  the 
limits  of  that  state,  because  the  statutes 
which  gave  them  their  authority  were  in- 
effective beyond  its  boundaries.  The  prop- 
erty of  the  estate  of  the  deceased  in  that 
state,  and  that  alone,  therefore,  was  the 
defendant,  and  the  executors  represented  no 
other.  In  the  proceeding  in  Kansas  the 
real  defendant  is  the  property  of  the  estate 
of  the  decedent  in  that  state,  and  the  ad- 
ministrator with  the  will  annexed  is  the 
representative  of  that  property  and  of  no 
other.  In  other  words,  the  defendant  in  the 
administration  in  Illinois  was  the  property 
of  the  deceased  in  that  state,  which  alone 
the  executors  represented,  and  not  the  prop- 
erty of  the  estate  in  Kansas;  and  the  de- 
fendant in  the  administration  in  Kansas  is 
the  property  of  the  deceased  in  that  state, 
which  alone  the  administrator  with  the  will 
annexed  represents.  Now,  no  cause  of  ac- 
tion against  the  deceased  arose  in  his  life- 
time, because  his  obligations  to  the  insur- 
ance company  did  not  mature  until  after  his 
death.  No  cause  of  action  against  his  prop- 
erty in  Kansas,  the  only  defendant  in  the 
instant  suit,  arose  after  his  death  either 
in  the  state  of  Illinois  or  in  any  other  juris- 
diction outside  of  the  state  of  Kansas,  be- 
cause no  court  or  officer  beyond  the  limits 
of  Kansas  ever  had  any  jurisdiction  to  ad- 
judge or  enforce  any  such  cause.  The  only 
cause  of  action,  therefore,  which  was  barred 
by  the  failure  of  the  insurance  company  to 
present  its  claim  in  due  time  in  Illinois  was 
its  cause  of  action  against  the  property  of 
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the  deceased  in  that  state.  That  cause  of 
action  never  existed,  and  never  was  judica- 
ble in  Kansas,  so  that  in  the  state  of  Kan- 
sas the  bar  of  the  Illinois  administration 
statutes  in  no  way  affected  it.  The  insur- 
ance company's  cause  of  action  against  the 
property  of  the  estate  of  the  deceased  in 
Kansas  never  existed  and  never  was  judica- 
ble in  the  state  of  Illinois,  and  the  bar  of  its 
cause  of  action  against  the  property  of  the 
estate  of  the  deceased  in  Illinois  by  the  ad- 
ministration statutes  of  that  state  in  no  way 
limited  or  affected  its  cause  of  action  against 
the  property  of  the  estate  of  the  deceased  in 
Kansas. 

But  counsel  say  that  the  administrator 
with  the  will  annexed  appointed  in  Kansas 
is  in  privity  with  the  executors  appointed 
in  Illinois,  and,  as  the  insurance  company 
is  estopped  by  the  statute  of  limitations  of 
Illinois  from  enforcing  its  claim  against 
the  former,  it  is  also  estopped  from  enfor 
cing  it  against  the  latter.  "The  term  *priv- 
ity'  denotes  mutual  or  successive  relation- 
ship to  the  same  rights  of  property."  Greenl. 
Ev.  16th  ed.  §  189.  Lord  Coke  divides  pri- 
vies into  three  classes, — privies  in  estate, 
privies  in  law,  and  privies  in  blood.  The 
only  principle  upon  which  the  doctrine  of  es- 
toppel applies  to  one  party  because  of  his 
privity  with  another  is  that  the  party  claim- 
ing through  another  is  estopped  by  that 
which  estopped  that  other  respecting  the 
same  subject-matter.  Thus  the*  executors 
and  the  administrator  with  the  will  an- 
nexed are  in  privity  with  the  testator,  and 
are  estopped  by  judgments  and  prescrip- 
tions that  prevail  for  or  against  him,  be- 
cause they  each  derived  the  property  they 
are  respectively  administering  from  him. 
But  there  is  no  privity  between  the  Illinois 
executors  and  the  Kansas  administrator, 
because  none  of  the  property  which  the 
latter  is  administering  was  derived  from  the 
former,  and  none  of  the  property  which  the 
former  is  administering  was  derived  from 
the  latter,  so  that  an  estoppel  against  or  in 
favor  of  the  latter  does  not  relate  to  the 
same  subject-matter  with  which  the  former 
is  dealing,  and  they  are  not  privies  in  estate. 
They  received  their  authority  from  different 
sovereignties  over  different  property,  they 
are  accountable  to  different  courts  which 
are  acting  under  different  laws,  the  author- 
ity of  the  executors  is  paramount  and  that 
of  the  administrator  is  nothing  in  Illinois, 
the  authority  of  the  administrator  is  para- 
mount and  the  executors  are  without  au- 
thority in  Kansas,  hence  they  are  not  pri- 
vies in  law.  They  are  certainly  not  privies 
in  blood,  and  the  result  is  that  .they  are  not 
privies  at  all.  The  suggestion  that  in  some 
incomprehensible  way  the  domiciliary  ad- 
ministration in  Illinois  is  so  primary  and 


1908. 


WILSON  V.  HARTFORD  F.  INS.  CO. 


557 


that  in  Kansas  so  ancillary  that  an  estoppel 
of  a  claimant  to  urge  his  demand  in  the 
former  proceeding  estops  him  in  the  latter 
is  not  tenable.  Under  the  statutes  of  Kan- 
sas, to  which  we  have  adverted,  the  admin- 
istration in  that  state  can  never  become 
ancillary  to  that  in  Illinois  until  the  pro- 
bate court  in  Kansas  has  fully  paid  out  of 
the  property  of  the  estate  in  that  state  all 
the  claims  there  presented  and  allowed,  and 
has  ordered  the  residue  to  be  sent  to  the 
executors  in  Illinois  under  §  2980,  Kan. 
Stat.  1901,  and  then  it  will  become  ancil- 
lary only  to  the  extent  of  that  residue.  Un- 
til that  order  is  made  the  administration  in 
Kansas  is  indep<^dcnt  of  and  co-ordinate 
with  that  in  Illinois,  and  estoppels  between 
the  creditors  and  the  representatives  of  the 
property  of  the  estate  in  one  jurisdiction 
are  inefTectual  for  or  against  the  repre- 
sentatives of  the  property  of  the  Estate  in 
the  other. 

In  Aspden  v.  Nixon,  4  How.  467,  468,  497, 
498,  11  L.  ed.  1059,  1060,  1073,  1074,  Henry 
Nixon,  one  of  the  executors  named  in  the 
will  of  Matthias  Aspden,  a  resident  of  Eng- 
land, proved  the  will  and  qualified  as  ex- 
ecutor in  England  and  in  the  state  of  Penn- 
sylvania. He  died,  and  successory  executors 
were  appointed,  one  in  l^ngland  and  one  in 
Pennsylvania.  Administrators  of  the  estate 
of  John  Aspden  sued  the  executor  in  Eng- 
land for  the  property  of  the  estate  of  Mat- 
thias, and  the  High  Court  of  Chancery  dis- 
misset^  their  bill.  The  Pennsylvania  admin- 
istrator of  the  estate  of  John  then  sued  the 
Pennsylvania  executor  of  the  estate  of  Mat- 
thias for  the  property  of  the  estate  upon 
the  same  ground  of  action.  The  executor 
pleaded  re«  judicata,  but  the  Supreme  Court 
overruled  the  plea  on  the  ground  that  the 
property  involved  and  the  representatives  of 
the  estates  in  the  two  jurisdictions  differed 
and  there  was  no  privity  between  them. 

In  Hill  V.  Tucker,  13  How.  458,  461,  467, 
14  L.  ed.  223,  224,  226,  the  testator,  a  resi- 
dent of  Virginia,  named  three  executors  in 
his  will,  two  of  whom  qualified  in  Virginia 
and  one  in  Louisiana.  A  claimant  against 
his  estate  recovered  a  judgment  against  the 
Virginia  executors  as  such,  and  relied  upon 
it  to  sustain  an  action  in  Louisiana  against 
the  executor  in  that  state.  The  Supreme 
Court  said:  "Notwithstanding  the  privity 
that  there  is  between  executors  of  a  tes- 
tator, we  do  not  think  that  a  judgment  ob- 
tained against  one  of  several  executors  would 
be  conclusive  of  the  demand  against  another 
executor,  qualified  in  a  different  state  from 
that  in  which  the  judgment  was  rendered;" 
but  added  that,  under  the  rule  in  the  state 
courts  of  Louisiana  (Jackson  v.  Tiernan,  15 
La.  485),  such  a  judgment  was  admissible 
in  evidence  to  meet  the  plea  of  prescription. 
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In  Borer  v.  Chapman,  119  U.  S.  587,  590, 
691,  598,  699,  30  L.  ed.  532-534,  536,  537,  a 
testator  who.  resided  in  Minnesota,  but  the 
bulk  of  whose  property  was  situated  in  Cali- 
fornia, named  two  executors  in  his  will,  one 
a  resident  of  Minnesota,  the  other  a  resident 
of  California.  The  will  was  proved  in  each 
state.  The  Minnesota  executor  accepted  the 
trust  in  that  state,  but  notice  to  creditors 
was  not  published  and  claims  against  the 
estate  in  Minnesota  were  not  barred  in  ac- 
cordance with  its  administration  statutes. 
The  California  executor  qualified  in  his 
state,  notice  to  creditors  was  there  pub- 
lished, all  claims  not  presented  were  barred 
under  the  provisions  of  the  statutes  of  Cali- 
fornia, the  estate  in  that  state  was  fully 
administered,  and  the  executor  was  dis- 
charged. Ah  action  at  law  was  brought  in 
the  state  of  Minnesota  against  the  Minne- 
sota executor  upon  a  claim  which  had  not 
been  presented  in  California  and  which  was 
barred  under  the  administration  statutes  of 
that  state,  and  the  defendant  pleaded  that 
the  cause  of  action  was  barred  in  Minne- 
sota by  virtue  of  the  administration  in 
California,  but  the  Supreme  Court  sustained 
a  judgment  for  the  claimant,  and  said:  "If 
he  had  chosen,  he  could  have  proved  his 
claim  there  and  obtained  payment;  but  he 
had  the  right  to  await  the  result  of  the 
settlement  of  that  administration,  and  look 
to  such  assets  of  Gordon  as  he  could  subse- 
quently find  in  Minnesota,  whether  original- 
ly found  there  or  brought  there  from  Cali- 
fornia by  the  executors  or  legatees  of  Gor- 
don's estate." 

In  Brown  v.  Fletcher,  210  U.  S.  82,  52  L. 
ed.  966,  28  Sup.  Ct.  Rep.  702,  704,  705, 
Fletcher,  a  resident  of  Michigan,  died  tes- 
tate, leaving  a  suit  pending  against  him  in 
Massachusetts  and  property  in  that  state 
worth  $300.  His  will  was  proved  and  the 
executors  qualified  in  Michigan,  and  an  ad- 
ministrator with  the  will  annexed  was  ap- 
pointed in  Massachusetts.  The  suit  was  re- 
vived against  this  administrator,  and  re- 
sulted in  a  decree  against  him  for  more  than 
$400,000.  This  decree  of  the  Massachusetts 
court  was  filed  in  the  probate  court  in  Mich- 
igan as  evidence  of  a  claim  against  the  es- 
tate of  Fletcher  in  that  state,  upon  the 
ground  that  the  executors  in  Michigan  were 
in  such  privity  with  the  administrator  with 
the  will  annexed  in  Massachusetts  that  a 
decree  against  the  latter  was  conclusive  evi- 
dence of  the  debt  against  the  former;  but 
the  Supreme  Court  held  that  there  was  no 
privity  between  them,  and  that  an  estoppel 
of  the  administrator  with  the  will  annexed 
in  one  jurisdiction  constituted  no  estoppel 
of  the  executors  of  the  will  in  another  state. 
The  converse  of  this  proposition  is  equally 
true,  and  our  conclusions  are:     There  is  no 


558 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


JUIfKy 


privity  between  the  executors  of  the  will  of 
a  decedent  appointed  in  one  state  and  an 
administrator  with  the  same  will  annexed 
appointed  in  another  state,  nor  between  ad- 
ministrators of  the  estate  of  the  same  dece- 
dent appointed  in  different  states.  Estop- 
pels in  favor  of  or  against  such  executors 
or  administrators  in  one  state  by  judgments 
or  by  the  administration  statutes  of  limita- 
tion of  that  state  do  not  bind  or  aflTect  an 
administrator  with  the  will  annexed,  or  an 
administrator  appointed  in  another  state, 
or  a  claimant  against  such  representatives. 
Administration  in  the  state  of  the  domicil 
of  the  decedent  does  not  govern  the  adminis- 
tration of  the  property  of  the  decedent  in 
any  other  state,  and  a  claim  against  the 
estate  of  the  decedent  in  the  hands  of  an 
administrator  with  the  will  annexed  in  one 
state  is  not  barred  because  it  was  not  pre- 
sented and  has  become  barred  against  the 
estate  of  the  decedent  in  the  hands  of  the 
domiciliary  executors  of  the  same  will  in 
another  state.  Vaughan  v.  Northup,  15  Pet. 
1,  6,  10  L.  ed.  639,  040;  Aspden  v.  Nixon, 
supra;  Stacy  v.  Thrasher,  6  How.  44,  58, 
60;  12  L.  ed.  337,  342,  343;  Hill  v.  Tucker, 
supra;  McLean  v.  Meek,  18  How.  16-18,  15 
L.  ed.  277,  278;  Borer  v.  Chapman,  supra; 
Johnson  v.  Powers,  139  U.  S.  156-159,  36 
L.  ed.  112-114,  11  Sup.  Ct.  Rep.  525;  Brown 
V.  Fletcher,  supra. 

Counsel  for  the  plaintiff  in  error  have 
cited  opinions  of  courts  of  eminent  ability 
that  are  not  in  accord  with  these  proposi- 
tions. Sanborn  v.  Perry,  86  Wis.  361,  66 
N.  W.  337;  Latine  v.  Clements,  3  Ga.  426; 
Hunt  v.  Fay,  7  Vt.  170;  Baldwin  v.  Rice, 
44  Misc.  64,  89  N.  Y.  Supp.  738;  Durston  v. 
Pollock,  91  Iowa,  668,  60  N.  W.  221 ;  Har- 
rison v.  Stacy,  6  Rob.  (La.)  15.  These  de- 
cisions have  been  thoughtfully  considered, 
but  the  more  cogent  reasons  and  the  supreme 
authority  sustain  the  views  which  have  been 
expressed,  and  they  must  prevail. 

The  judgment  below  is  accordingly  af- 
firmed. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY. 

(33  Ky.  L.  Rep.  921,  111  S.  W.  710.) 

Railroad  —  standing     cars  —  negHgent 
closing. 

One  undertaking  to  cross  between  freight 
cars  standing  on  a  switch  track  with  only 
a  narrow  opening  between  them,  to  reach 
a  railroad  station  a0  a  passenger  train  is 
19L.R.A.(N.S.) 


arriving,  assumes  the  risk  of  injury  from 
the  opening  being  closed  in  the  operation 
of  the  road,  although  the  track  is  betw^oen 
the  postolRce  and  depot,  where  persons  may 
be  expected  to  cross,  if  the  opening  is  not 
a  continuation  of  any  traveled  path ;  and 
the  railroad  company  cannot  be  held  liable 
for  injury  due  to  his  being  caught  between 
the  cars  if  his  danger  was  not  known  to  the 
railroad  emplo3'ees  in  time  to  avoid  the  in- 
jury. 

(Nunn,  J.,  dissents.) 

(June  20,  1908.) 


Cofte  Nof€.  —  Liability  of  railroad,  for 
injuries  to  one  not  an  employe^f^  fry 
closing  gap  hettreen  standing  cam  at 
point  other  than  a  hightpay  crosfH^nff. 

The  question  of  the  defendant's  neglipenee 
is  for  the  jury  where  a  nine-year  old  child, 
while  attempting  to  cross  a  public  street 
through  a  gap  in  cars  standing  Upon  a  side 
track  maintained  by  it  lengthwise  of  the 
street,  was  injured  by  the  sudden  closing 
of  the  gap,  by  reason  of  othei*  cars  bf»ing 
kicked  or  shunted  against  the  standing  cars 
by  defendant's  servants, — the  plaintiff  not 
noticing  any  engine  or  moving  cars  as  he 
started  to  cross  the  track.  Lehman  v. 
Eureka  Iron  &  Steel  Works,  114  Mich.  260, 
72  N.  W.  187.  The  court  observed  that  the 
plain tifT  was  not  a  trespasser  in  crossing 
the  track,  and,  the  track  being  upon  a  pub- 
lic highway,  the  defendant  was  bound  to 
take  some  precaution  to  guard  the  public 
from  danger  in  placing  its  cars  tl^reon, 
and  the  shunting  or  kicking  of  cars  across 
a  public  highway  is  actionable  negligence. 

And,  under  such  circumstances,  the  ques- 
tion of  the  contributory  negligence  of  the 
plaintiff  was  for  the  jury,  as  the  same  rule 
would  not  be  applicable  to  a  mere  child 
that  would  apply  to  an  adult.    Ibid. 

So,  it  is  not  negligence  per  se  for  one,  on 
his  M-ay  to  a  railway  station  to  meet  an 
incoming  passenger,  in  following  a  path  to 
the  station  habitually  used  for  that  pur- 
pose, to  attempt  to  pass  through  a  gap  be- 
tween cars  standing  upon  a  side  track  at  a 
point  where  it  was  customary  to  leave  open- 
ings therefor;  and  the  defendant  will  be 
liable  for  his  death  caused  by  the  sudden 
closing  of  the  gap  without  warning.  Nichols 
V.  Washington,  O.  &  W.  R.  Co.  83  Va.  99. 
5  Am.  St.  Rep.  257,  5  S.  E.  171.  The  court 
said  that  the  deceased  wont  upon  the  prem- 
ises over  this  route  in  pursuance  of  an  in- 
v'tation  held  out  by  the  defendant,  and, 
therefore,  it  was  the'latter's  duty  to  notify 
persons  entitled  or  invited  to  use  such  way, 
in  some  unmistakable  manner  before  the 
gap  was  closed;  and  all  that  would  be  re- 
quired of  the  deceased,  under  such  circum- 
stances, would  be  the  exercise  of  reasonable 
care.. 

But  it  was  contributory  negligence  for  a 
person  in  possession  of  his  faculties — trav- 
eling a  footpath  across  a  railway  yard, 
which,    with    the    defendant's    acquiescence. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  Bell  County  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover dama5res  for  the  alleged  negligent  kill- 
ing of  plaintiff's  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  N.  J.  Weller,  for  appellant: 

At  such  a  place  and  such  a  time,  the  com- 
pany, in  the  movement  of  the  cars,  owed  a 
lookout  duty  to  the  persons  reasonably  ex- 
pected on-  the  premises  about  the  depot. 

Davis  V.  Louisville,  H.  &  St.  L.  R.  Co.  30 
Ky.  L.  Rep.  172,  97  S.  W.  1122;  Illin^s  C. 


R.  Co.  V.  Murphy,  123  Ky.  787,  11  L.R.A. 
(N.S.)  352,  97  S.  W.  729;  Louisville  &  N. 
R.  Co.  v.  Popp,  9G  Ky.  99,  27  S.  W.  992; 
Perkins  v.  Chesapeake  &  O.  R.  Co.  123  Ky. 
229,  94  S.  W.  636. 

Messrs.  Benjamin  D.  Warfleld,  C.  \¥. 
Metcalf,  and  J.  W.  Alcorn  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

Mrs.  China  Brackett  was  killed  by  being 
mashed  between  two  cars  at  Four  Mile,  a 
station  on  the  Louisville  &  Nashville  Rail- 


was  generally  traveled  in  going  to  and 
from  the  station,  where  cars  were  frequent- 
ly separated  for  this  purpose — to  attempt 
to  pass  through  a  gap  between  standing 
cars,  when,  had  he  looked  as  he  approached 
the  gap,  he  might  have  seen  a  train  backing 
toward  the  standing  cars  and  bystanders 
shouted  a  warning  to  him,  before  he  entered 
the  gap,  to  which  he  paid  no  attention. 
Bertelson  v.  Chicago,  M.  &  St.  P.  R.  Co. 
6  Dak.  313,  40  N.  W.  531. 

And,  under  such  circiun stances,  the  fact 
that  the  bell  or  whistle  of  the  approaching 
train  was  not  sounded,  and  tlie  servants  in 
charge  thereof  were  negligent  in  not  ob- 
serving the  opening  between  the  standing 
cars  and  the  decedent's  approacK  thereto, 
will  not  render  the  railway  company  liable. 
Ibid. 

So.  the  negligence  of  a  parent,  who  per- 
mits an  eight  or  nine  year  old  girl  to  pass 
between  the  cabooses  of  two  standing  trains, 
at  a  point  near  a  public  crossing,  in  a 
space  but  a  few  inches  wide,  will  be  im- 
puted to  the  child,  so  as  to  prevent  a  re- 
covery for  injuries  sustained  by  the  clos- 
ing of  the  gap,  either  by  the  movement  of 
the  engine  attached  to  one  of  the  trains, 
or  by  its  gradual  slacking  back  down  an 
incline.  Stillson  v.  Hannibal  &  St.  J.  R. 
Co.  07  Mo.  671. 

And  the  fact  that  neither  the  bell  nor  the 
whistle  of  the  locomotive  was  sounded  does 
not  disclose  negligence,  .as  this  is  not  re- 
quired except  wlien  the  online  is  approach- 
ing a  public  crossing.     Ibid. 

So,  it  was  contril)iitory  negligence  for  one 
to  attempt  to  pass  through  a  gap  between 
cars  in  a  switch  yard,  which  was  always 
more  or  less  obstructed  with  trains  and 
standing  cars,  passageways  for  travelers  not 
ordinarily  being  left  therein,  where,  had  he 
looked  l)efore  entering  the  gap,  he  would 
have  seen  cars  moving  of  their  own  momen- 
tum toward  the  gap.  Flynn  v.  Eastern  R. 
Co.  83  Wis.  238,  53  X.  W.  494. 

So,  no  recovery  can  be  had  where  a  pedes- 
trian attempted  to  pass  through  a  gap  in 
a  freight  train  near  a  station,  where  switch- 
ing of  cars  was  in  progress,  and  was  killed 
by  the  sudden  closing  of  the  gap,  although 
the  railway  track  ran  lengthwise  of  the 
principal  business  street  of  tlie  town,  it  ap- 
pearing that  the  deceased  was  not  observed 
by  the  trainmen;  as,  under  such  circum- 
stances, the  deceased  was  a  trespasser,  to 
19LJl.A.(N.S.) 


whom  the  only  duty^^owed  was  not  wilfully 
or  negligently  to  injure  him  after  his  pres- 
ence was  discovered  or  known.  Southern  R. 
Co.  V.  Mouchet,  3  Ga.  App.  266,  59  S.  E. 
927.  This  doctrine  was  applied  in  Grady 
V.  Georgia  R.  &  Bkg.  Co.  112  Ga.  668,  37 
S.  E.  861. 

There  can  be  no  recovery  under  a  com- 
plaint alleging  the  sudden  closing  up  of  a 
gap  between  cars  at  a  point  where  a  walk 
leads  from  a  railway  station  across  the  rail- 
way company's  yards,  by  reason  of  the 
negligence  of  the  defendant's  servants, 
whereby  the  plaintiff,  who  was  on  his  wav 
to  the  station  to  mail  a  letter,  was  injured, 
where  the  evidence  discloses  that  no  engine 
or  servant  of  the  defendant  was  near  the 
cars  at  the  time  the  gap  was  closed,  and 
the  cause  of  the  closing  thereof  was  unex- 
plainable.  Gurley  v.  Missouri  P.  R.  Co.  93 
Mo.  446,  6  S.  W.  218. 

So,  one  who  may  be  regarded  as  a  licensee 
cannot  recover  for  injury  sustained  by  the 
closing  of  a  gap  between  cars  standing  upon 
a  railway  side  track  while  he  is  passing 
through  the  same,  where  he  is  aware  of  ihe 
approach  of  an  engine  toward  the  cars,  but 
believes  he  has  time  to  pass  through  the 
gap,  as  he  is  guilty  of  contributory  negli- 
gence. Nichols  V.  Gulf  &  S.  I.  R.  Co.  83 
Miss.  126,  36  So.  192. 

So,  it  was  contributory  negligence  for  one 
aiding  in  carrying  goods  from  a  district  in 
which  a  large  fire  was  raging  to  attempt  to 
cross  a  railroad  track  through  a  gap  be- 
tween cars  in  a  railway  yard,  in  spite  of 
warnings  of  the  approach  of  a  switch  en- 
gine with  bell  ringing,  although  the  engineer 
and  *  fireman,  who  were  on  the  lookout, 
failed  to  observe  him.  Springer  v.  St.  Louis 
Southwestern  R.  Co.  161  Fed.  801. 

As  to  contributory  negligence  in  attempt- 
ing to  cross  or  pass  through  a  train  stand- 
ing upon  a  public  crossing,  see  case  note  to 
Jones  V.  Illinois  C.  R.  Co.  13  L.R.A. (N.S.) 
1066. 

As  to  the  liability  of  a  railway  company 
for  acts  of  employee  in  inviting  pedestrian 
to  cross  train  obstructing  highway,  see  case 
note  to  Southern  R.  Co.  v.  Clark,  13  L.R.A. 
(N.S.)   1071. 

As  to  the  duty  of  a  railway  company  to- 
ward persons  attempting  to  cross  train  ob- 
structing highwav.  see  ease  note  to  (Jesas  v. 
Oregon  Short  Line  R.  Co.  13  L.R.A. (N.S.) 
1074. 
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road  between  Pineville  and  Corbin,  Ken- 
tucky. It  is  a  small  place.  The  depot  is  on 
the  west  side  of  the  main  track,  and  the 
storage  track  is  east  of  the  main  track. 
East  of  the  storage  track  is  the  postoIHce 
and  two  restaurants.  There  are  coal  mines 
in  the  neighborhood,  at  which  the  coal  cars 
are  loaded.  They  are  then  brought  to  Four 
Mile,  and  put  on  the  storage  track  until 
some  train  comes  along  to  take  them  out. 
On  the  day  on  which  Mrs.  Brackett  was 
killed  the  storage  track  was  pretty  well 
filled  with  loaded  coal  cars,  although  there 
were,  at  different  places  along  the  track, 
spaces  between  the  cars.  About  midway  be- 
tween the  two  restaurants  there  was  a  short 
space  between  two  coal  cars.  One  witness 
stated  that  the  space  between  the  cars  was 
6  feet;  another  witness  says  3  feet.  Per- 
haps one  meant  that  the  space  was  6^  feet 
from  one  car  to  the  other,  while  the  other 
meant  that  the  space  was  3  feet  from  one 
of  the  bumpers  to  the  other.  As  the  pas- 
senger train  was  pulling  in  from  the  south, 
Mrs.  Brackett,  who  had  been  at  the  post- 
office,  and  wished  to  go  over  to  the  platform, 
thinking  that  her  husband  might  come  in  on 
the  train,  walked  from  the  postoffice  down 
the  track  until  she  got  to  this  space  be- 
tween the  two  cars.  There  she  was  joined 
by  three  other  ladies,  who  were  also  going 
over  to  the  platform.  Just  at  this  time  a 
freight  train,  going  in  the  opposite  direction, 
was  at  the  north  end  of  the  switch,  and  pull- 
ing in  on  the  side  track  to  get  out  of  the 
way  of  the  passenger  train.  To  do  this  it 
pushed  the  cars  standing  on  that  track 
ahead  of  it;  and,  just  as  Mrs.  Brackett  was 
between  the  two  cars,  as  slie  was  going 
across  the  track,  the  cars  closed  in  on  her 
catching  her  between  the  two  bum])ers,  and 
80  injuring  her  that  she  died.  The  situa- 
tion is  shown  on  the  following  map,  the 
point  A  indicating  where  she  was  caught 
between  the  two  cars: 
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There  is  a  walk  way  from  the  postoffioe 
out  to  the  track,  made  of  plank,  and  a  sim- 
ilar walk  way  from,  the  Spurling  restaurant 
out  to  the  track.  She  did  not  follow  these 
walks,  as  there  was  no  opening  in  the  cars 
at  the  end  of  either  of  them.  The  space 
between  the  two  tracks  was  filled  with  cin- 
ders, so  that  it  was  a  good  place  for  walk- 
ing. There  was  some  proof  offered  by  the 
plaintiff  to  the  effect  that  no  signal  for  the 
movement  of  the  ^ars  was  heard  just  at  the 
time  they  came  together,  and  it  is  very  evi- 
denLthat  none  of  the  four  ladies  who  were 
crossing  the  track  had  any  idea  that  the 
cars  were  about  to  be  moved.  It  is  also 
evident  from  the  proof  that  those  in  charge 
of  the  freight  train  could  not  see  the  ladies 
on  account  of  the  cars  obstructing  the  view, 
and  that  they  had  no  idea  that  anybody 
was  between  the  cars  or  would  be  endangered 
by  their  moving  them.  The  freight  train 
had  whistled  for  the  station,  and  was  ring- 
ing its  bell  as  it  pushed  in  on  the  side  track  ; 
but  the  noise  of  the  incoming  passenger 
train,  which  was  then  just  rolling  past,  pre- 
vented the  ladies  from  hearing  the  noise  or 
the  signals  of  the  freight  train.  At  the 
conclusion  of  the  evidence  the  court  in- 
structed the  jury  peremptorily  to  find  for 
the  defendant.     The  plaintiff  appeals. 

It  is  manifest  from  the  proof  that  the 
space  between  the  two  cars,  at  the  point  A, 
was  not  left  as  a  pass  way  for  persons. 
There  was  no  crossing  at  that  point,  and  the 
space  w^as  so  narrow  that  manifestly  it  sim- 
ply was  left  there  by  the  cars  rolling  apart 
when  they  bumped  together,  as  they  were 
9ot  coupled.  It  is  insisted  for  the  plaintiff 
that,  inasmuch  as  it  was  train  time,  and 
persons  were  expected  to  be  passing  about 
these  tracks,  going  to  and  from  the  station, 
the  company  should  havb  anticipated  the 
presence  of  persons  between  these  cars,  and 
therefore  is  liable  to  Mrs.  Brackett.  To  so 
hold  would  be,  in  effect,  to  say  that,  before 
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movinff  cars  situated  like  these,  the  com- 
pany should  send  a  man  along  the  cars  and 
warn  everybody  to  get  out  of  the  way;  for 
it  is  manifest  that  nothing  short  of  this 
would  have  done  Mrs.  Brackett  any  good. 
All  that  occurred  was  that  the  short  space 
between  these  two  cars  was  closed  up  when 
the  freight  train  came  in  at  the  switch  and 
pushed  the  other  cars  down  in  front  of  it, 
closing  up  the  other  spaces  between  them 
until  they  ran  back  against  the  cars  next  to 
Mrs.  Brackett.  Where  the  space  between 
cars  has  not  been  left  as  a  pass  way  for 
people,  especially  where  it  is  as  narrow  as 
the  one  shown  here,  the  company  is  not  ordi- 
narily required  to  anticipate  that  persons 
will  be  in  the  space,  and  persons  whp  thus 
go  between  cars  take  the  risk  of  the  space 
being  closed  up.  The  freight  train  at  the 
other  end  of  the  switch  could  have  plainly 
been  seen  by  these  ladies  before  they  under- 
took to  pass  across  the  track,  and,  if  they 
had  considered  at  all,  they  would  have 
known  that  the  train  had  to  come  in  on  the 
side  track  to  get  out  of  the  way  of  the  pas- 
senger train.  If  there  had  been  a  public 
crossing  there,  or  even  a  private  crossing,  at 
which  the  cars  had  been  opened  to  allow  peo- 
ple to  pass,  the  case  would  be  different.  But 
it  would  be  a  hard  rule  to  hold  the  railroad 
responsible  for  an  accident  like  this,  where 
the  person  injured  had  no  right  to  be  where 
she  was,  and  where  the  railroad  company 
was  not  required  to  anticipate  that  anyone 
might  be  between  the  cars.  The  movement 
of  the  cars  was  made  with  as  little  force  as 
it  could  reasonably  have  been  done.  They 
were  simply  forced  back  out  of  the  way  of 
the  freight  train;  and  in  a  number  of  cases 
it  has  been  held  that  people  who  go  between 
cars  which  are  liable  to  be  moved  take  the 
risk,  and  cannot  recover  where  the  danger 
to  them  was  not  known  to  the  servants  of 
the  railroad  company  in  time  to  avert  it. 

In  Louisville  &  N.  R.  Co.  v.  Wade,  18 
Ky.  L.  Rep.  549,  36  S.  W.  1125,  Wade  was 
standing  or  walking  between  the  rails  of  the 
side  track  in  Woodburn,  Kentucky,  at  a 
place  very  much  like  that  here  shown  in 
evidence,  and  was  struck  by  a  piece  of  tim- 
ber that  was  on  one  of  the  cars  and  ex- 
tended out  beyond  the  car.  It  was  held 
that  he  could  not  recover.  In  Louisville  & 
N.  R.  Co.  V.  Hocker,  111  Ky.  707,  64  S.  W. 
638,  65  S.  W.  119,  Hocker,  finding  the  path 
that  he  wished  to  walk  along  obstructed  by 
cars,  stepped  in  between  two  cars,  and,  while 
standing  there,  was  seriously  injured  by  the 
cars  being  moved  without  a  signal.  It  was 
held  that  he  could  not  recover.  In  Southern 
R.  Co.  v.  Thomas,  29  Ky.  L.  Rep.  79,  92  S. 
W.  578,  Thomas  was  a  laborer  in  the  service 
of  the  railroad  company,  and  was  sent  to  the 
dlTice  for  a  rake.  When  he  got  opposite  the 
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office,  he  found  there  were  some  cars  be- 
tween him  and  the  office.  He  thereupon 
climbed  between  the  cars,  and  went  over  to 
the  office,  and,  as  he  was  returning  in  the 
same  way,  a  car  bumped  against  the  cars 
which  he  was  on  and  seriously  injured  him. 
It  was  held  that  he  could  not  recover,  al- 
though no  signalx)r  notice  of  the  movement 
of  the  car  was  given.  To  same*  eflect  are 
the  authorities  in  other  states.  In  23  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  764,  the  rule  is 
thus  stated:  "To  pass  under  or  between 
the  cars  of  a  train,  which  one  knows,  or 
ought  to  know,  is  liable  to  move  at  any  mo- 
ment, or  between  cars,  to  one  of  which  a 
train  in  full  view  is  about  to  couple,  is  an 
act  of  gross  negligence,  unless  the  person  at- 
tempting it  is  assured  by  someone  in  au- 
thority that  it  is  safe  to  do  so." 

We  recognize  the  rule  that  it  is  the  duty 
of  the  railroad  company  to  anticipate  the 
presence  of  persons  about  its  stations  when 
a  train  is  arriving,  and  that  it  is  its  duty 
to  exercise  ordinary  care  for  their  safety; 
but  we  do  not  think  that  this  duty  extends 
to  persons  passing  between  cars,  or  under 
them,  or  over  them,  where  no  invitation,  ex- 
press or  implied,  has  been  held  out  to  them 
to  do  so.  The  space  betw^een  the  two  cars 
before  us  was  too  narrow  for  a  person  to 
understand  that  it  was  left  there  as  a  pass 
way;  and,  when  anyone  undertook  to  go 
between  the  cars  at  this  place  without  the 
knowledge  of  the  railroad  company,  they 
took  the  risk.  See  Stillson  v.  Hannibal  & 
St.  J.  R.  Co.  67  Mo.  671. 

Judgment  affirmed. 

Nunn,  J.,  dissents. 
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WILLIAM  J.  McGURK,  Appt., 

V. 

GEORGE  J.  CRONENWETT. 

(199  kass.  457,  86  N.  E.  576.) 

Contract  —  inducing     breach  —  corpo- 
rate ofllcer. 

1.  An  officer  of  a  corporation  may  be  lia- 
ble for  maliciously  inducing  it  to  break  its 


Case  Note.  —  Civil  liability  for  inducing 
discharge  of  servant. 

The  foregoing  question,  confined  to  labor 
unions,  is  considered  in  a  note  to  Berry  v. 
Donovan,  5  L.R.A.(N.S.)  899.  And  tho 
general  question  as  above  stated  is  dis- 
cussed in  a  note  to  State  ex  rel.  Durner  v. 
Huegin,  62  L.R.A.  714.  It  is  not  intended 
herein  to  include  the  cases  gathered  in  the 
fofpQoinir  notes. 

The   question   of   one's    liability    for    iu- 
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age."  There  is  no  averment  that  the  de- 
fendant knew  of  the  existence  of  this  agree- 
ment, unless  that  is  implied  in  the  word 
"maliciously."  We  do  not  doubt  that  there 
is  a  right  of  action  for  purposely  and  mali- 
ciously preventing  the  performance  of  a  con- 
tract, whether  of  employment  or  otherwise. 
Walker  v.  Cronin,  107  Mass.  555;  Bceknian 
V.  Marsters,  195  Mass.  205,  11  L.R.A.(N.S.) 
201,  122  Am.  St.  Rep.  232,  80  N.  E.  817,  11 
A.  &  E.  Ann.  Cas.  332.  But  where,  as  in 
the  case  at  bar,  this  is  the  sole  cause  of  ac- 
tion relied  on,  it  is  essential  both  to  aver 
and  prove  the  defendant's  knowledge  of  the 
contract  in  question.  This  was  the  doctrine 
of  both  Walker  v.  Cronin  and  Beekman  v. 
Marsters,  ubi  ftupra,  and  of  Lumloy  v.  Gye, 
2  151.  &  Bl.  210.  And  justice  requires  this 
doctrine  to  be  upheld.  A  defendant  who  has 
not  been  guilty  of  conduct  otherwise  action- 
able ouglit  not  to  be  held  liable  for  having 
brought  about,  though  wrongfully  and  with- 
out cause,  the  breach  of  a  contract  of  which 
he  had  no  knowledge.  It  follows  according- 
ly that  this  count  is  insufficient  unless  it 
can  be  said  that  the  charge  that  the  dcfend- 
aijt  "maliciously"  prevented  the  plaintiff 
from  performing  his  obligations  under  his 
agreement  necessarily  imports  an  allegation 
that  the  defendant  knew  of  the  agreement 
6f  which  he  prevented  the  performance. 

In  the  opinion  of  a  majority  of  the  court 
this  cannot  be  said.  The  natural  meaning 
of  the  word  "maliciously"  is  "wilfully  and 
intentionally."  Com.  v.  Goodwin,  122  Mass. 
19.  35,  cited  and  followed  in  Com.  v.  Jones, 
174  Mass.  401,  54  N.  E.  869.  In  a  capital 
case  tried  before  two  justice^  of  this  court 
the  jury  were  told  that  the  malice  necessary 
to  constitute  the  crime  of  murder  meant 
simply  that  the  act  was  "wilfully  done  for 
the  purpose  of  carrying  out  the  defendant's 
own  ends,  regardless  of  the  rights  of  oth- 
ers;" and  this  was  sustained  by  the  full 
court.  Com.  v.  Penibcrton,  118  Mass.  36, 
37,  39,  40,  43.  It  means  an  intention  to  do 
an  act  which  is  wrongful  to  the  detriment 
of  another,  according  to  the  language  of 
Bowen,  L.  J.,  in  Mogul  S.  S.  Co.  v.  McGreg- 
or, L.  R.  23  Q.  B.  Div.  G12,  quoted  by  Lord 
Watson  in  Allen  v.  Flood  [1898]  A.  C.  1, 
93,  94.  And  see  South  Wales  Miners'  Fed- 
eration v.  Glamorgan  Coal  Co.  [1905]  A.  C. 
239.  So  it  was  held  by  Bayley,  J.,  in  Bro- 
mage  v.  Prosser,  4  Barn.  &  C.  247,  255,  that 
"malice  in  common  acceptation  means  ill 
will  against  a  person,  but  in  its  legal  sense 
it  means  a  wrongful  act.  done  intentionally, 
without  just  cause  or  excuse."  And  it  was 
said  by  this  court,  speaking  through  the 
present  chief  justice  of  the  right  to  dispose 
of  one's  labor  as  he  will,  that  "an  inten- 
tional interference  with  such  a  right,  with- 
out lawful  justification,  is  malicious  in  law, 
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even  if  it  is  from  good  motives  and  without 
express  malice."  Berry  v.  Donovan,  188 
Mass.  353,  356,  6  L.R.A.(N.S.)  899,  108 
Am.  St.  Rep.  499,  74  N.  E.  603,  3  A.  k  E. 
Ann.  Cas.  738.  And  see  the  eases  there 
cited;  also  those  collected  in  25  Cyc.  Law  k 
Proc.  p.  1607.  But  we  have  been  referred 
to  no  case,  nor  have  we  found  any,  in  which 
an  averment  that  the  act  complained  of  was 
done  maliciously  has  been  held  to  include 
an  averment  of  knowledge  of  specific  facts, 
when  the  right  of  action  depended  upon  such 
knowledge. 

It  follows  that  in  the  first  count  of  this 
declaration  there  is  no  averment  that  the 
defendant  had  knowledge  of  the  agreement 
between  the  plaintiff  and  the  plate  glass 
company;  and  the  count  sets  out  no  cause 
of  action. 

The  judgment  entered  for  the  defendant 
must  be  reversed;  the  demurrer  to  the  first 
count  must  be  sustained;  and  that  to  the 
second  count  must  be  overruled. 

So  ordered. 


MINNESOTA   SUPREME   COURT. 

JENNIE  D.   BEAULIEU,   Respt, 

V. 

GREAT  NORTHERN  RAILWAY  COMPA- 
NY, Appt. 

(103  Minn.  47,  114  N.  W.  353.) 

Damages  —  mental     ang^ilsh  —  breach 
of  contract. 

1.  Damages  for  mental  anguish  can  be 
recovered  in  an  action  for  breach  of  con- 
tract only  in  those  exceptional  cases  where 
the  breach  amounts,  in  substance,  to  an  in- 
dependent, wilful  tort. 

Same  —  transportation   of   corpse  —  de- 
lay. 

2.  In  an  action  for  damages  for  breach 
of  contract  by  a  railway  company  to  trans- 
port a  corpse  over  its  line  to  a  particular 
point,  delivering  it  there  to  an  intersecting 
carrier,  to  be  conveyed  to  its  place  of  des- 
tination, the  breach  consisting  in  the  neg- 

Headnotes  by  Brown,  J. 


Ca-se  Note,  —  Mental  anguish  as  elC' 
ment  of  damages  in  action  for  breach 
of  contract  relative  to  corpse. 

Cases  involving  the  question  of  right  of 
property  in  a  corpse  and  of  the  right  of  ac- 
tion for  tort  in  relation  to  the  corpse  are,  of 
course,  without  the  scope  of  this  note,  as 
indicated  in  the  title. 

In  the  foregoing  opinion  it  will  be  noticed 
that  the  court  said  that  generally  mental 
anguish  could  not  be  considered  as  an  cle- 
ment of  damages  in  an  action  for  the  breach 
of  a  contract,  but  that,  in  exceptional  ca.ses, 
such  anguish  might  be  considered,  and  the 
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Ugence  of  the  company's  agents  and  serv- 
ants in  carrying  the  corpse  beyond  the  con- 
necting point,  thus  causing  a  delay  of  twen- 
ty-four hours  in  the  funeral  arrangements, 
it  is  held  that,  in  the  absence  of  wilful  or 
malicious  misconduct  on  the  part  of  the 
company  or  its  agents,  damages  for  mental 
anguish  cannot  he  recovered. 
Pleading  —  nominal   damages. 

3.  The  complaint  construed,  and  held  not 
to  state  a  cause  of  action  within  this  rule, 
though  it  does  state  a  cause  of  action  for 
nominal  damages. 

(Jaggard,  J.,  dissents.) 

(December  27,    1907.) 

\PPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Red  Lake  County 


overruling  a  demurrer  to  plaintiff's  com- 
plaint in  an  action  brought  to  recover  dam- 
ages for  defendant's  negligence  in  the  trans- 
portation of  a  corpse,  causing  a  delay  of 
twenty-four  hours  in  the  funeral  arrange- 
ments.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  L.  Countryman  for  appellant. 

Messrs.  W.  E.  Dodge  and  William  A. 
Tautges  for  respondent. 

Brown  J.,  delivered  the  opinion  of  the 
court : 

Defendant  interposed  a  general  demurrer 
to  the  complaint  in  this  action,  and  ap- 
pealed from  an  order  overruling  the  same. 

The  complaint  alleges,  in  substance,  that 
plaintiff's    child,   aged    three    and    one-half 


decision  in  reality  turned  upon  the  question 
whether  or  not  a  contract  relative  to  a  dead 
body  came  within  any  of  the  exceptions  to 
the  general  rule.  The  cases  generally  do 
not  recognize  that  the  rule  as  to  the  allow- 
ance of  damages  for  mental  anguish  has  the 
exceptions  suggested,  and  an  action  for  such 
damages  will  succeed  or  fail  according  as 
thfe  "mental-anguish  doctrine"  does  or  does 
not  prevail  in  the  state.  Consequently  the 
cases  involving  the  question  to  be  discussed 
in  this  note  will  be  practically  limited  to 
those  jurisdictions  in  which  the  mental-an- 
guish doctrine  prevails. 

The  majority  of  the  cases  upon  this  sub- 
ject hold  that  mental  anguish  is  a  proper 
element  of   damages   in   such   an   action. 

Thus,  in  Western  U.  Teleg.  Co.  v.  Long, 
148  Ala.  202,  41  So.  965,  where  a  telegraph 
company  was  negligent  in  the  transmission 
and  delivery  of  a  telegram .  announcing  the 
death  of  a  child,  and  requesting  that  a  con- 
veyance meet  the  sender  and  the  body  at  a 
station,  the  court  said:  ''Instead  of  being 
met  at  the  train  with  a  conveyance  and  by 
friends  and  relatives,  and  of  having  his 
people  informed  when  he  expected  to  bury 
his  child,  he  alighted  from  the  train  a 
dreary,  cloudy  night,  with  no  one  to  meet 
him  or  assist  him,  and  to  hear  that  no 
one  had  been  apprised  of  his  child's  death, 
and  that  no  arrangements  had  been  made 
foir  the  funeral  the  next  day.  Can  it  be 
thought  for  a  moment  that  this  man  did  not 
suffer  mental  anguish  not  measurable  by 
dollars  and  cents,  and  that  ^aid  anguish  and 
suffering  were  not  the  proximate  consequence 
of  a  nondelivery'  of  his  telegram,  and  that 
the  very  telegram  itself  was  not  sufficient 
to  suggest  to  the  defendant  the  result  of  a 
nondelivery?  We  think  not.  We  do  not 
mean  to  hold  that,  in  all  cases  and  under 
all  conditions,  the  sender  can  recover  for 
roenUl  suffering  growing  out  of  a  failure  to 
meet  him  at  the  train,  etc.  But  the  tele- 
gram in  this  case  contemplated  more  than 
the  bare  presence  of  the  sendee.  It  called 
for  the  arrangements  of  preliminaries  of  a 
mo.^'t  sacred  character."  And  to  the  same 
effect  Western  U.  Teleg.  Co.  v.  McMorris 
(Ala.)   48  So.  349. 

So  in  Western  U.  Teleg.  Co.  v.  Carter 
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(Tex.  Civ.  App.)  21  S.  W.  688,  where  a  fa- 
ther telegraphed  to  a  friend  of  thfe  death  of 
his  son,  requesting  him  to  send  a  coffin,  and 
because  of  nondelivery  of  the  telegram  the 
funeral  was  delayed  until  the  body  began  to 
decompose,  the  court  said:  "The  doctrine 
that  damage  of  this  character  may  be  con- 
sidered the  natural  and  direct  consequences 
of  a  failure  to  transmit  a  telegraphic  mes- 
sage such  as  the  one  in  question  has  become 
so  firmly  fixed  in  our  jurisprudence  that 
the  action  of  the  appellant  seems  scarcely 
to  be  justified  in  requiring  us  to  reannounce 
it." 

And  in  Western  U.  Teleg.  Co.  v.  Crowley 
(Ala.)  48  So.  381,  in  an  action  for  failure 
to  deliver  a  telegram  announcing  the  death 
of  a  child,  and  requesting  that  preparations 
be  made  for  the  burial,  it  was  held  not  <.rror 
to  refuse  to  charge  that  the  plaintiff  could 
not  recover  damages  for  mental  pain  and  an- 
guish in  finding,  upon  his  arrival  at  the  des- 
tination, that  no  arrangements  had  been 
made  for  the  burial. 

So,  in  Lyles  v.  Western  U.  Teleg.  Co.  77 
S.  C.  174,  12  L.R.A.(N.S.)  534,  57  S.  E.  725, 
it  was  held  that  a  telegraph  company  which 
fails  to  deliver  a  telegram  directing  prepara- 
tion for  a  funeral  is  liable  for  mental  suffer- 
ing caused  by  the  exposure  of  the  corpse  for 
several  hours  to  the  rays  of  the  sun,  and  the 
delay  of  the  burial  to  a  very  late  hour  of 
the  right. 

And  in  Western  U.  Teleg.  Co.  v.  Giffin, 
27  Tex.  Civ.  App.  306,  65  S.  W.  661,  it  was 
held  that  the  plaintiff  could  recover  for  in- 
juries because  of  mental  anguish  caused  by 
failure  to  send  promptly  a  telegram  an- 
nouncing the  death'  of  a  child,  and  the  pur- 
pose to  transport  the  corpse  for  burial,  where 
such  delay  resulted  in  the  sendee's  being 
obliged  to  leave  the  body  alone  in  a  freight 
house  for  several  hours  while  he  sought  for 
relatives. 

So,  in  Western  U.  Teleg.  Co.  v.  Broesche, 
72  Tex.  654,  13  Am.  St.  Rep.  843,  10  S.  W. 
734,  it  was  held  that  mental  anguish  and 
sufl'ering  were  proper  elements  of  damages 
in  an  action  for  failure  promptly  to  deliver 
a  telegram  announcing  a  death  and  the  for- 
warding of  the  corpse. 

In  Martin  v.  Western  U.  Teleg.  Co.  81  S. 
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years,  died  at  Cass  lake,  and  plaintiff  de- 
sired that  the  body  should  be  buried  at 
Ogahmah.  The  body  was  accordingly  pre- 
pared for  burial,  and  delivered  to  defendant 
for  shipment  to  that  place.  The  shipment 
required  a  transfer  of  the  casket  containing 
the  body  at  Erskine,  where  the  defendant's 
road  connects  with  the  Soo  Line,  over  which 
the  plaintiff  and  the  corpse  were  to  reach 
Ogahmah.  The  complaint  further  alleges 
that  it  was  the  duty  of  defendant  to  put  the 
corpse  ofT  its  train  at  said  Erskine,  to  the 
end  that  it  might  be  transferred  to  the 
Soo  train,  but  that,  instead  of  doing  so,  its 
servants  and  agents  wrongfully  and  unlaw- 
fully retained  possession  thereof,  and  **neg- 
ligently,  wrongfully,  and  unlawfully,  and 
with  utter  disregard  of  the  rights  and  feel- 
ings of  this  plaintiff,"  carried  the  corpse  be- 
yond that  station,  and  to  the  city  of  Crooks- 
ton,  thus  delaying  the  funeral  arrangements 
for  twenty-four  hours;  that,  by  reason  of 
this  delay,  the  corpse  became  badly  "de- 
cayed, mutilated,  and  damaged.-'  As  to  the 
nature  and  character  of  the  injury  and  dam- 


age to  plaintiff,  it  alleges:  "That  said  fun- 
eral was  to  take  place  at  White  Earth  on 
I  the  2l8t  day  of  July,    1900,   at  3  o'clock 
p.    M.,    as    stated,    and    at    said    time    and 
place    the    plaintiff    had     her    priest     and 
mourners  in  attendance,  but,  by  reason   of 
i  the  premises,  said  funeral  and  burial  could 
I  not  take   place  at  said  time,   causing  this 
plaintiff    great     annoyance     and    damage. 
I  That,  by  reason  of  the  said  neglect,  wrong- 
I  ful,  and  unlawful  acts  of  said   defendant, 
I  this  plaintiff  has  been  greatly  damaged,  and 
>  has  been  greatly  outraged  in  her  feelings, 
I  and  has  suffered  great  distress  of  mind  and 
great  mental  pain  and  anguish,  and  has  be- 
come sick  and  nervous,  and  will  continue  to 
suffer  great  mental  pain  and  anguish  in  the 
future,  all  to  the  plaintiff's  damage  in  the 
sum  of  $3,000."    The  complaint  charges  no 
wilful  or  intentional  misconduct  on  defend- 
ant's part,  or  on  the  part  of  its  agents,  no 
claim  is  made  for  actual  damages,  and  the 
allegations  thereof,  taken  as  a  whole,  show 
only  a  failure  to  transport  the  corpse  of 
plaintiff's  child  to  Erskine,  leaving  it  there 


C.  432,  62  S.  E.  833,  a  recovery  was  allowed 
for  negligence  in  failing  to  deliver  a  tele- 
gram announcing  a  death,  through  which 
failure  the  body  was  delivered  to  the  state 
anatomical  society. 

Mental  anguish  suffered  by  the  next  of  kin 
by  reason  of  a  breach  by  a  third  person  of 
his  contract  with  them  to  keep  safely  a 
corpse  until  they  should  desire  to  inter  the 
same  was  held,  in  Renihan  v.  Wright,  125 
Ind.  536,  9  L.R.A.  614,  21  Am.  St.  Rep.  249, 
25  N.  E.  822,  to.  be  a  proper  consideration  in 
the  assessment  of  damages  for  such  a  breach. 
(In  connection  with  this  case  attention 
should  be  called  to  the  later  case.  Western 
U.  Teleg.  Co.  v.  Ferguson,  167  Ind.  64,  54 
L.R.A.  846,  60  N.  E.  674,  1080,  which  ex- 
pressly repudiated  the  mental-anguish  doc- 
trine, and  overruled  the  earlier  cases  which 
recognized  it.) 

And  in  Wright  v.  Beardsley,  46  Wash.  16, 
89  Pac.  172,  it  was  held,  in  an  action  by  par- 
ents against  a  firm  of  undertakers  for  the 
improper  burial  of  their  child,  that  mental 
suflering  and  injury  to  feelings  would  or- 
dinarily be  the  natural  and  proximate  re- 
sult of  such  improper  burial,  and  therefore 
the  court  did  not  err  in  instructing  the  jury 
that  the  plaintiffs  were  entitled  to  recover 
actual  damages  for  the  injury  to  the  feelings. 

Damages  for  mental  anguish  are  recover- 
able for  the  negligent  and  brutal  handling  of 
a  corpse  by  the  undertaker  to  whom  the 
body  was  delivered  for  interment.  Dunn  v. 
Smith  (Tex.  Civ.  App.)  74  S.  W.  576. 

So  also  a  recovery  was  sustained  in  Wells, 
F.  &  Co's  Express  v.  Fuller,  13  Tex.  Civ. 
App.  610,  35  S.  W.  824,  in  an  action  for  dam- 
ages for  mental  anguish  suffered  because  of 
the  negligent  delay  in  forwarding  the  corpse 
for  interment,  which  delay  prevented  church 
services,  and  compelled  a  burial  by  night. 

And  in  the  following  cases  it  was  held 
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that  mental  suffering  might  be  considered  in 
assessing  damages  against  a  carrier  for 
breach  of  its  contract  to  transport  a  corpse: 
Louisville  &  N.  R.  Co.  v.  Hull,  113  Ky.  661, 
57  L.R.A.  771,  68  S.  W.  433;  Hale  v.  Bon- 
ner, 82  Tex.  33,  14  L.R.A.  336,  27  Am.  St. 
Rep.  860,  17  S.  W.  606;  St.  Louis  South- 
western R.  Co.  V.  French,  23  Tex.  Civ.  App. 
511,  67  S.  W.  56;  Missouri,  K.  &  T.  R.  Co.  v. 
Linton  (Tex.  Civ.  App.)  100  S.  W.  942. 

In  a  number  of  cases  a  recovery  has  been 
denied,  but,  in  these  cases,  for  the  most  part, 
the  decision  really  turns  upon  some  'other 
question. 

Thus,  in  Hockenhammer  v.  Lexington  & 
E.  R.  Co.  24  Ky.  L.  Rep.  2383,  74  S.  W. 
222,  it  was  held  %iat  there  could  be  no  re- 
covery for  mental  anguish  caused  by  the  neg- 
ligence of  a  railroad  company,  through 
which  a  corpse  delivered  to  it  for  transpor- 
tation was  thrown  upon  the  ground,  where 
the  corpse  itself  was  in  no  wise  mutilated. 

And  in  Western  U.  Teleg.  Co.  v.  Turner 
(Tex.  Civ.  App.)  78  S.  W.  362,  in  an  action 
for  damages  against  a  telegraph  company 
for  failure  promptly  to  send  a  telegram  an- 
nouncing the  death  of  a  child,  and  requesting 
that  the  sender  be  met  at  a  station,  it  was 
held  error  to  admit  evidence  of  the  fact  that, 
because  of  the  delay  in  the  delivery  of  the 
telegram,  the  sender  was  obliged  to  place  the 
body  for  a  period  of  about  ten  minutes  upon 
the  platform. 

So,  in  an  action  for  failure  promptly  to 
transmit  and  deliver  a  telegram  announcing 
the  sending  of  a  body,  it  was  held  error, 
in  Western  U.  Teleg.  Co.  v.  Burch,  36  Tex. 
Civ.  App.  237,  81  S.  W.  552,  to  refuse  to 
give  an  instruction  to  the  effect  that  the 
plaintiff  could  not  recover  for  mental  an- 
guish because  of  the  fact  that  neighbors  who 
had  been  secured  to  take  the  ^ily  to  its 
destination   permitted  the   wagon   to   stand 
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for  feahipment  over  the  other  line  to  the 
place  of  destination,  in  accordance  with  its 
contract.  The  principal  question  for  con- 
sideration, therefore,  is  whether,  on  the 
facts  stated,  a  recovery  may  be  had  for  the 
mental  suffering  endured  by  plaintiff  in  con- 
sequence of  defendant's  neglect. 

The  question  whether  mental  anguish  is  a 
proper  element  of  damage,  either  in  actions 
in  tort  or  for  a  breach  of  contract,  has  been 
presented  to  the  courts  in  numerous  cases, 
and  there  is  much  conflict  of  opinion  upon 
the  subject.  According  to  the  weight  of  au- 
thority, such  damages  may  be  recovered  in 
all  actions  in  tort  where  the  plaintiff  has 
suffered  physical  injury  at  the  hands  of  the 
defendant,  whether  from  malice  or  mere  neg- 
ligence (6  Current  Law,  631,  8  Am.  &  Eng. 
Knc.  Law,  2d  ed.  p.  658) ;  also  in  that  class 
of  torts  where  the  plaintiff  is  subjected  to 
some  indignity,  as  in  libel,  slander, 
malicious  prosecution,  or  seduction  (8  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  668;  13  Cyc. 
Law  &  Proc.  p.  44);  and,  again,  in  those 
wilful  wrongs  where  some  legal  right  has 


been  invaded,  though  no  physical  injury  is 
inflicted  or  character  or  reputation  assailed 
(Lesch  V.  Great  Northern  R.  Co.  97  Minn. 
603,  7  L.R.A.(N.S.)  93,  106  N.  W.  955; 
Purcell  V.  St.  Paul  City  R.  Co.  48  Minn. 
134,  16  L.R.A.  203,  60  N.  W.  1034;  Sander- 
son V.  Northern  P.  R.  Co.  88  Minn.  162,  60 
L.R.A.  403,  97  Am.  St.  Rep.  609,  92  N.  W. 
542).  But  such  damages  are  not  recover- 
able in  all  actions  in  tort.  Broadley  stated, 
their  allowance  is  limited  to  actions  where 
the  plaintiff  has  received  some  injury  to  his 
person,  or  some  legal  right  has  been  invaded 
of  a  nature  naturally  to  cause  grief  and  dis- 
tress of  mind.  None  of  the  cases,  as  we 
read  them,  go  beyond  these  limits.  They 
are  not  recoverable  in  actions  for  death  by 
the  wrongful  act  of  another.  Hutchins  v. 
St.  Paul,  M.  &  M.  R.  Co.  44  Minn.  5,  46  N. 
W.  79;  Blake  v.  Midland  R.  Co.  18  Q.  B.  93; 
Donaldson  v.  Mississippi  &  M.  R.  Co.  18 
Iowa,  280,  87  Am.  Dec.  391;  Munro  v.  Pa- 
cific Coast  Dredging  &  Reclamation  Co.  84 
Cal.  615,  18  Am.  St.  Rep.  248,  24  Pac.  303. 
Nor  in  actions  for  libeling  the  dead.    Bradt 


for  some  time  in  a  public  yard  while  the 
horses  were  being  fed. 

And  in  Nichols  v.  Eddy  (Tex.  Civ.  App.) 
24  S.  W.  316,  it  was  held  that  the  plaintiff 
could  not  recover  for  the  negligence  of  the 
defendant  in  transporting  the  corpse  of  plain- 
tiff's daughter,  where  the  contract  for  trans- 
portation was  made  by  an  agent  of  plaintiff, 
and  the  existence  and  relationship  of  the 
plaintiff  was  wholly  unknown  to  the  defend- 
ant. And  to  the  same  general  effect  was  the 
the  decision  in  Wells,  F.  &  Co's  Express  v. 
Fuller,  4  Tex.  Civ.  App.  213,  23  S.  W.  412, 
where  it  was  held  that  a  mother  could  not 
recover  for  the  negligent  delay  in  the  ship- 
ment of  the  body  of  her  child,  where  the 
contract  for  the  shipment  was  made  by  an- 
other child. 

So,  in  Hancock  v.  Western  U.  Teleg.  Co. 
142  N.  C.  163,  56  S.  £.  82,  it  was  held  that 
it  could  not  have  been  within  the  contempla- 
tion of  the  parties  to  a  telegram  that  it 
would  rain  two  days  thereafter,  and  that  the 
employees  of  a  railroad  company  would 
leave  the  body  concerning  the  transportation 
of  which  the  telegram  was  sent  upon  a  sta- 
tion platform,  where  it  would  be  exposed  to 
the  rain,  and  that  this  could  not  be  deemed 
the  proximate  result  of  a  failure  promptly 
to  transmit  and  deliver  the  telegram.  When 
this  case  was  before  the  court  upon  the  first 
appeal  (137  N.  C.  497,  69  L.R.A.  403,  49 
S.  £.  952),  it  was  held  that  one  claiming 
damages  for  delay  in  the  preparations  for 
interment  of  his  relative  because  of  failure 
promptly  to  deliver  a  telegram  has  the  buF 
den  of  showing  that  the  preparations  would 
have  been  made  had  the  telegram  been 
promptly  delivered ;  and  such  fact  will  not  be 
presumed. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Linton, 
supra,  the  court  implies  that  a  recovery 
might  be  had  for  mental  anguish  for  the 
19LJt.A.(N.S.) 


negligent  delay  in  transporting  a  corpse, 
but  a  judgment  for  the  plaintiff  was  re- 
versed on  the  ground  that  improper  evidence 
had  been  admitted.  And  see  Hart  v.  West- 
ern U.  Teleg.  Co.  (Tex.  Civ.  App.)  115  S. 
W.  638. 

In  Larson  v.  CJhase,  47  Minn.  307,  14 
L.R.A.  '86,  28  Am.  St.  Rep.  370,  60  N.  W. 
238,  it  was  held  that,  in  an  action  for  dam- 
ages for  the  unlawful  mutilation  and  dissec- 
tion of  the  plaintiff's  husband,  a  recovery 
might  be  had  for  injury  to  the  feelings  and 
mental  suffering  resulting  directly  and 
proximately  from  the  unlawful  act,  although 
no  pecuniary  damage  was  alleged  or  proven. 
It  does  not  appear,  however,  in  what  way 
the  defendant  came  to  be  in  possession  of 
the  corpse.  And  this  case  was  cited  with 
approval  in  Lindh  v.  Great  Northern  R.  Co. 
99  Minn.  408,  7  L.R.A.(N.S.)  1018,  109  N. 
W.  823,  where  it  was  held  that  an  action 
ew  delicto  to  recover  damages  for  injured 
feelings  lies  at  the  suit  of  the  husband 
against  a  common  carrier  for  soiling  and 
ruining  the  casket  containing  the  body  of  his 
dead  wife,  and  for  mutilating  and  disfiguring 
the  corpse  by  negligently  and  wilfully  ex- 
posing it  to  rain.  The  court  held  that  there 
was  no  merit  in  the  contention  that  there 
could  be  no  recovery,  as  the  action  was  based 
on  a  contract,  for  the  complaint  set  forth 
a  cause  of  action  in  quasi  tort,  at  least,  for 
which  an  action  ew  delicto  lies. 

Upon  the  question  of  the  right  to  recover 
for  mental  anguish  consequent  upon  the 
failure  of  a  telegraph  company  to  transmit 
money  to  prepare  corpse  for  burial,  see  case 
note  to  Cumberland  Teleph.  &  Teleg.  Co. 
V.  Quigley,  post,  675. 

Upon  the  question  of  mental  anguish  as 
an  element  of  damages  for  mutilation  of 
corpse,  see  case  note  to  Long  v.  Cliicago,  R. 
L  &  P.  R.  Co.  6  L.R.A.(N.S.)  883. 
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V.  New  Nonpareil  Co.  108  Iowa,  449,  45 
L.R.A.  681,  79  N.  W.  122;  26  Cyc.  Law  & 
Prqc.  p.  426.  Nor  in  actions  for  injuries  to 
a  minor  child.  Sperier  v.  Ott,  7  L.R.A. 
(N.S.)  518,  and  cases  cited  in  note  (116  La. 
1087,  114  Am.  St.  Rep.  587,  41  So.  323); 
Flemington  v.  Smithers,  2  Car.  &  P.  292; 
Bube  V.  Birmingham  R.  Light  &  P.  Co.  140 
Ala.  276,  103  Am.  St.  Rep.  33,  37  So.  285; 
Black  V.  Carrollton  R.  Co.  10  La.  Ann.  33, 
63  Am.  Dec.  586;  Harford  County  v.  Hamil- 
ton, 60  Md.  340,  46  Am.  Rep.  739;  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Barker,  33  Ark.  350, 
34  Am.  Rep.  44.  In  State  use  of  Coughlan 
V.  Baltimore  &  O.  R.  Co.  24  Md.  84,  87  Am. 
Dec.  600,  an  action  by  a  mother  for  the 
wrongful  death  of  her  son,  in  which  she 
claimed  the  right  to  recover  for  mental,  an- 
guish in  addition  to  compensatory  damages, 
the  court  said:  "According  to  the  appel- 
lant's theory,  the  mother  and  son  are  sup- 
posed to  live  on  together  to  an  indefinite 
age;  the  one  craving  sympathy  and  support, 
the  other  rendering  reverence,  obedience,  and 
protection.  Such  pictures  of  filial  piety  are 
inestimable  moral  examples,  beautiful  to 
contemplate,  but  the  law  has  no  standard 
by  which  to  measure  their  loss."  Loss  of 
support  or  loss  of  services  is  the  gist  of 
actions  last  referred  to,  and  compensatory 
damages  only  are  recoverable,  and  it  is  im- 
material whether  the  act  complained  of  was 
wilful  and  malicious,  or  merely  the  result 
of  negligence.  There  may  be  other  excep- 
tions to  the  general  rule  mentioned,  as  ap- 
plied to  action  ex  delicto,  but  we  are  not 
concerned  with  them  at  this  time. 

It  is  also  a  rule  of  general  application 
that  mental  anguish  is  not  a  proper  element 
of  damage  in  actions  for  breach  of  contract, 
though  there  is  a  class  of  wrongs  arising  out 
of  contractual  relations  in  which  this  ele- 
ment is  permitted  to  enter.  Illustrations  of 
this  are  found  in  wilful  and  unlawful  in- 
juries to  passengers  upon  railroad  trains. 
There  is,  in  such  cases,  a  contract  by  the 
railroad  company  to  carry  safely  the  pas- 
senger to  his  destination,  and  an  implied 
legal  obligation  to  protect  him  within  cer- 
tain limits  while  the  relation  of  passenger 
and  carrier  exists,  and  the  courts  declare 
that  wilful  or  malicious  violation  of  that 
duty  constitutes  an  independent  tort,  for 
which  recovery  may  be  had  for  the  indignity 
to  which  the  passenger  is  subjected.  My- 
kleby  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  39 
Minn.  54,  38  N.  W.  763 ;  Brown  v.  Chicago, 
M.  &  St.  P.  R.  Co.  54  Wis.  342,  41  Am.  Rep. 
41,  11  N.  W.  356,  911;  Walsh  v.  Chicago,  M. 
&  St.  P.  R.  Co.  42  Wis.  23,  24  Am.  Rep.  376 : 
Craker  v.  Chicago  &  N.  W.  R.  Co.  36  Wis. 
657,  17  Am.  Rep.  504.  An  exception  is  also 
made  of  actions  for  breach  of  promise  to 
marry.  But  such  actions  in  all  essential  re- 
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spects  partake  of  the  nature  of  torts,  and 
are  so  treated  by  the  courts.     Johnson  ▼. 
Travis,  33  Minn.  231,  22  N;  W.  624;  Thorn 
V.  Knapp,  42  N.  Y.  474,  1  Am.  Rep.  561; 
Smith  V.  Woodfine,  1  C.  B.  N.  S.  660;  Coil 
V.  Wallace,  24  N.  J.  L.  291 ;  6  Cyc.  Law  & 
Proc.  p.   1021.     The  rule  that  damans  of 
this  nature  may  be  recovered  in  an  action 
for  a  breach  of  contract  properly  to   send 
and  deliver  a  telegram  has  become  the  set- 
tled law  in  a  number  of  the  states,  following 
the  lead  of  Texas.     But  a  majority  of  the 
courts  do  not  concur  in  the  doctrine.     G3 
Cent.  L.  J.  340;   1  A.  &  E.  Ann.  Caa.  355, 
note.     This  court  declined  to  follow   it   in 
Francis  v.  Western  U.  Teleg.  Co.  58  Minn. 
252,  25   L.RJV.  406,  49  Am.  St.  Rep.    507, 
59  N.  W.  1078,  where  the  rule  laid  down  in 
the  leading  English  case  of  Had  ley  v.  Baxen- 
dale,  9   Exch.  341,  was  approved  and   fol- 
lowed.   But  it  would  be  unprofitable  to  pro- 
long this  opinion  by  an  extended  discussion 
of    the   general    subject.      Summarizing,    it 
may  be  said  that  mental  anguish  is  a  proper 
element  of  damages  in  all  actions  sounding 
in  tort,  where  the  plaintiff  has  received  some 
physical    injury,   or   his    legal   rights    have 
been    so   wilfully   invaded   as   naturally   to 
cause  mental  distress.     It  is  an  element  to 
be  considered  in  actions  for  a  breach  of  con- 
tract in  exceptional  cases  only;  the  princi- 
pal exception  being  the  telegram  cases  al- 
ready referred  to.     And  we  pass  to  a  con- 
sideration of  the  question  whether  this  case 
comes  within  any  of  the  exceptions. 

In  respect  to  the  wrongful  interference 
with  the  rights  of  preservation  and  burial 
of  the  dead,  the  courts  are  again  somewhat 
at  variance.  Though  the  common  law  recog- 
nizes no  property  in  the  bodies  of  deceased 
persons  (Weld  v.  W'alker,  130  Mass.  422,  39 
Am.  Rep.  465;  R.  v.  Sharpe,  7  Cox,  C.  C. 
214),  a  right  of  possession  and  preservation 
for  burial  purposes  is  conceded  by  nearly  all 
the  authorities,  which  the  law  will  protect 
(R.  V.  Fox,  2  Q.  B.  246;  Williams  v.  Wil- 
liams, L.  R.  20  Ch.  Div.  659;  Larson  v. 
Chase,  47  Minn.  307,  14  L.R.A.  85,  28  Am. 
St.  Rep.  370,  50  N.  W.  238,  3  A.  &  E.  Ann. 
Cas.  132,  note).  And  any  wilful  or  wrong- 
ful interference  with  that  right  by  the  in- 
tentional mutilation  or  secretion  of  the  body 
subjects  the  wrongdoer  to  an  action  on  the 
case,  in  the  determination  of  which  mental 
anguish  is  a  proper  element  for  considera- 
tion in  assessing  damages.  The  law  on  the 
subject,  so  far  as  it  relates  to  actions. in 
torts,  is  completely  summed  up  by  Mr.  Jus- 
tice Mitchell  in  Larson  v.  Chase,  supra.  It 
was  said  in  that  case:  ''But  this  whole  sub- 
ject is  only  obscured  and  confused  by  dis- 
cussing the  question  whether  a  corpse  is 
pro[x»rty  in  the  ordinary  commercial  sense, 
or  whether  ic  has  any  value  as  an  article 
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txf   traffic.     The  important  fact  is  that  the 
custodian  of  it  has  a  legal  right  to  its  pos- 
session for  the  purpose  of  preservation  and 
burial,  and  that  any  interference  with  that 
rigbt  by  mutilating  or  otherwise  disturbing 
the  body  is  an  actionable  wrong."    That  has 
become  one  of  the  leading  cases  on  the  sub- 
ject in  this  country,  and  has  been  cited  with 
approval  and  followed  and  applied  in  other 
states.     Burney  v.  Children's  Hospital,  109 
Mass.  58,  38  L.R.A.  413,  61  Am.  St.  Rep. 
273,  47  N.  E.  401;   Koerber  v.  Patek,   123 
Wis.   453,   68   L.R.A.   956,    102   N.   W.   40; 
Foley  V.  Phelps,  1  App.  Div.  551,  37  N.  Y. 
Supp.   471;    Hackett  v.  Hackett,    18   R.   I. 
155,  19  L.R.A.  558,  49  Am.  St.  Rep.  762,  26 
Atl.  42;  Louisville  &  N.  R.  Co.  v.  Wilson, 
123  Ga.  62,  51   S.  E.  24,  3  A.  &  E.  Ann. 
Cas.  128.     The  contrary  doctrine  is  upheld 
by  plausible  argument  in  Long  v.  Chicago, 
R.  I.  &  P.  R.  Co.  15  Okla.  612,  16  L.R.A. 
(N.S.)  883,  86  Pac.  289,  in  which  the  cases 
holding  to  the  view  that  no  action  will  lie 
in  such  cases,  either  in  tort  or  for  breach  of 
contract,  are  cited.     The  rule  laid  down  in 
the  Larson  Case  expresses  the  modern  view 
of  the  question,  and  extends  a  remedy  where 
otherwise  none  would  exist.    There  being  no 
property  in  dead  bodies,  and  the  wrong  com- 
plained of  being  only  the  invasion,  of  an  in- 
tangible legal  right,  no  actual  damages  for 
the  wrongful  mutilation  of  the  body  can  be 
recovered,  and   the  courts  award  aolatium 
for  the  bereavement  of  the  next  of  kin  as 
the   only   appropriate   relief.     Without   the 
element  of  mental  distress,  the  action  would 
be  impotent  of  results  and  of  no  significance 
or  value  as  a  remedy  for  the  tortious  viola- 
tion  of   the   legal   right  of  possession   and 
preservation.     7  Current  Law,  9,  54.     But 
that  rule  can,  on  principle,  have  no  appli- 
cation to  actions  for  breach  of  contract.    A 
breach  of  contract  involves  only  such  conse- 
quences   as    directly    result    therefrom    and 
were  within  the  contemplation  of  the  par- 
ties when  the  contract  was  made,  and  which 
may  be  measured  and  determined  by  some 
definite  rule  or  standard  of  compensation. 
While  the  rule  of  compensation  to  the  in- 
jured party  controls  the  measure  of  dam- 
ages, both  in  actions  ex  coiitra4:tv  and  eo) 
delicto,  the  elements  proper  to  be  considered 
are  in  some  respects  widely  different  in  the 
two  classes  of  cases.    In  actions  sounding  in 
tort,  exemplary  or  punitive  damages  are,  as 
a  general  rule,  awarded,  in  the  discretion 
of  the  jury.    McCarthy  v.  Niskern,  22  Minn. 
90;  Peck  v.  Small,  35  Minn.  465,  29  N.  W. 
69;  12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  13. 
But  they  are  compensatory  in  theory  only. 
Such  damages  are  not  recoverable  in  actions 
for  breach  of  contract,  except,  perhaps,  in 
those  exceptional    cases    where    the    breach 
amounts  to  an  independent,  wilful  tort,  in 
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which  event  they  may  be  recovered  under 
proper  allegations  of  malice,  wantonness,  or 
oppression.  12  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  20;  North  v.  Johnson,  58  Minn.  242, 
59  N.  W.  1012.  They  cannot  be  recovered  in 
actions  involving  ordinary  negligence,  where 
no  physical  injury  results.  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Shanks,  94  Ind.  598;  Chicago, 
St.  L.  &  N.  0.  R.  Co.  V.  Scurr,  59  Miss.  456, 
42  Am.  Rep.  373 ;  Gibney  v.  Lewis,  68  Conn. 
392,  36  Atl.  799;  Milwaukee  &  St.  P.  R.  Co. 
V.  Arms,  91  U.  S.  489,  23  L.  ed.  374;  Chica- 
go V.  Martin,  49  111.  241,  95  Am.  Dec.  590. 
Exemplary  damages  are  incapable  of  defi- 
nite ascertainment;  and,  though  classed 
theoretically  as  compensatory,  they  are,  in 
fact,  imposed  in  the  nature  of  punishment 
for  the  wrong  complained  of,  and  the 
amount  rests  in  the  sound  judgment  of  the 
jury.  Mental  grief,  from  a  pecuniary  stand- 
point, is  just  as  incapable  of  definite  calcu- 
lation as  exemplary  damages.  The  law  fur- 
nishes no  standard  by  which  it  may  be 
valued,  the  amount  awarded  in  any  particu- 
lar case  must  necessarily  rest  in  the  discre- 
tion of  the  jury,  and  recovery  therefor 
should,  on  principle,  be  confined  to  those 
cases  where  punitive  damages  are  allowed. 
In  Texas,  Kentucky,  North  Carolina,  and 
perhaps  other  states,  where  the  so-called 
**Texas  doctrine"  in  the  telegraph  cases  has 
met  with  approval,  it  is  held  that,  in  an  ac- 
tion for  breach  of  contract  concerning  the 
burial  of  the  dead,  mental  anguish  may 
properly  be  considered  by  the  jury  in  the 
assessment  of  damages  to  the  aggrieved  par- 
ty. Louisville  &  N.  R.  Co.  v.  Hull,  113  Ky. 
661,  57  L.R.A.  771,  68  S.  W.  433;  Hale  v. 
Bonner,  82  Tex.  33,  14  L.R.A.  336,  27  Am. 
St.  Rep.  850,  17  S.  W.  605;  Renihan  v. 
Wright,  125  Ind.  636,  9  L.R.A.  514,  21  Am. 
St.  Rep.  170,  25  N.  E.  822.  Those  cases  fol- 
low logically  the  Texas  rule  in  the  telegraph 
cases.  But,  wherever  the  Texas  rule  has 
been  repudiated,  as  an  innovation  upon  ele- 
mentary principles  of  the  common  law,  the 
courts  have,  in  our  view,  consistently 
reached  the  opposite  conclusion.  The  cases 
are  collected  and  the  subject  discussed  in  5 
Columbia  Law  Rev.  179,  and  in  1  A.  &  E. 
Ann.  Cas.  355.  The  extreme  to  which  this 
rule  leads  is  illustrated  in  two  North  Caro- 
lina cases.  A  father  sent  a  telegram  to  a 
friend  at  a  distant  point,  stating  that  his 
daughter,  sixteen  years  of  age,  was  on  her 
way  to  visit  at  his  home,  and  requesting 
the  friend  to  meet  her  at  the  train,  which 
arrived  about  12  o'clock  at  night.  Through 
the  negligence  of  the  company's  agent,  the 
message  was  not  delivered,  and  no  one  met 
the  daughter  upon  her  arrival  at  the  sta- 
tion. The  conductor  of  the  train  placed  her 
in  charge  of  an  employee  of  the  railroad 
company,  who  procured  a  carriage,  and  she 


570 


MINNESOTA  SUPREME  COURT. 


Dbo., 


was  taken  to  the  friend's  house,  juife  and 
sound,  except  for  her  mental  anguish  and 
worry.  She  brought  an  action  for  damages 
against  the  telegraph  company,  alleging,  as 
ground  of  recovery,  her  mental  distress. 
The  father  also  sued  for  mental  anguish 
which  he  suffered  when  told  the  next  day 
of  the  failure  to  deliver  the  telegram.  The 
court  sustained  the  right  of  action  in  each 
case.  Green  v.  Western  U.  Teleg.  Co.  136  N. 
C.  489,  67  L.R.A.  986,  103  Am.  St.  Rep. 
955,  49  S.  E.  165,  1  A.  &  E.  Ann.  Cas.  349; 
Green  v.  Western  U.  Teleg.  Co.  136  N.  C. 
606,  49  S.  E.  171,  1  A.  &  E.  Ann.  Cas.  358. 
These  cases  are  not  open  to  criticism,  ex- 
cept to  the  extent  the  doctrine  upon  which 
they  are  founded  is  subject  to  adverse  com-, 
ment.  They  follow  logically  and  consistent- 
ly the  ''Texas  doctrine,"  and  emphasize,  in 
our  opinion,  the  reductio  ad  absurdum  of 
that  rule.  Efforts  have  been  made  to  induce 
the  courts  of  some  jurisdictions  to  apply 
that  doctrine  in  various  forms  of  action  for 
breach  of  contract.  In  EUer  v.  Carolina  & 
N.  W.  R.  Co.  140  N.  C.  140,  3  L.R.A.(N.S.) 
225,  52  S.  E.  305,  6  A.  A  E.  Ann.  Cas.  46, 
damages  were  sought  for  mental  anguish 
for  the  breach  of  a  contract  to  furnish  a 
wedding  trousseau,  by  reason  of  which 
plaintiff  was  subjected  to  mortification, 
humiliation,  and  mental  distress.  The  court 
rejected  the  claim.  Damages  were  sought  in 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Dalton, 
05  Kan.  661,  70  Pac.  645,  for  negligently 
carrying  plaintiff  by  the  station  of  his 
destination,  but  the  court  held  that  distress 
of  mind  was  not  subject  of  compensation 
for  a  breach  of  contract  of  that  nature.  See 
also  Wilcox  v.  Richmond  &  D.  R.  Co.  17 
L.R.A.  804,  3  C.  C.  A.  73,  8  U.  S.  App.  118, 
62  Fed.  264;  Hot  Springs  R.  Co.  v.  De- 
loney,  66  Ark.  177,  67  Am.  St.  Rep.  913,  45 
S.  W.  351. 

But,  without  further  citation  of  authori- 
ties, or  discussion  of  the  subject  from  the 
standpoint  of  decisions  of  other  courts,  we 
turn  to  our  own  decisions,  and  find  that  the 
question  has  been  definitely  settled  by  this 
court  in  Francis  v.  Western  U.  Teleg.  Co. 
58  Minn.  252,  26  L.R.A.  406,  49  Am.  St. 
Rep.  607,  59  N.  W.  1078,  wherein  we  de- 
clined to  follow  the  Texas  rule.  The  ques- 
tion was  fully  considered  in  that  case,  and 
the  conclusion  reached  that,  in  actions  for 
breach  of  contract  to  transmit  and  deliver  a 
telegram,  mental  anguish  occasioned  by  the 
breach  furnished  no  proper  basis  for  the  re- 
covery of  damages.  The  difference  between 
actions  in  tort  and  those  for  breach  of  con- 
tract is  pointed  out  with  clearness  by  Mr. 
Justice  Mitchell,  who  wrote  the  opinion. 
The  rule  therein  announced  and  applied  has 
the -sanction  of  the  elementary  principles  of 
the  law  of  damages,  and  is  approved  by  a 
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majority  of  the  courts  of  this  country.  In 
addition  to  the  cases  heretofore  referred  to, 
we  cite  Chapman  v.  Western  U.  Teleg.  Co.  88 
Ga.  763,  17  L.R.A.  430,  30  Am.  St.  Rep.  183, 
15  S.  E.  901 ;  Western  U.  Teleg.  Co.  v.  Rog- 
ers, 68  Miss.  748,  13  L.R.A.  859,  24  Am.  St. 
Rep.  300,  9  So.  823;  Council  v.  Western  U. 
Teleg.  Co.  116  Mo.  34,  20  L.R.A.  172, 38  Am. 
St.  Rep.  575,  22  S.  W.  345.  "The  law 
looks,"  Judge  Mitchell  remarked,  "only  t4> 
the  pecuniary  value  of  a  contract,  and  for 
its  breach  awards  only  pecuniary  damages." 
And  the  court  applied  the  general  rule  that, 
in  such  actions,  damages  must  be  limited  to 
the  actual  pecuniary  loss  naturally  and  nec- 
essarily flowing  from  the  breach.  The  logic 
of  that  decision  applies  to  the  case  at  bar. 
The  complaint  before  us  charges,  at  most, 
a  negligent  failure  to  perform  the  contract 
for  the  breach  of  which  damages  for  mental 
anguish  are  demanded,  and  the  case  is  not 
brought  within  those  wherein  such  damages 
are  awarded  for  the  malicious  and  wanton 
breach,  to  which  we  have  adverted.  13  Cyc. 
Law  &  Proc.  pp.  44,  45.  Of  this  class  Lindh 
V.  Great  Northern  R.  Co.  99  Minn.  408,  7 
L.R.A.(N.S.)  1018,  109  N.  W.  823,  is  an 
example.  In  that  case  we  did  not  intend  to 
be  understood  as  holding  that  mental  an- 
guish was  a  proper  element  of  damages  in 
an  action  fo^  the  failure  of  a  common  car- 
rier safely  to  transport  a  corpse  to  its  desti- 
nation in  accordance  with  its  contract.  The 
injuries  there  complained  of  were  treated 
as  a  wilful  tort,  distinct  from  the  contract, 
and  the  conclusion  reached  is  in  harmony 
with  Larson  v.  Chase,  47  Minn.  307,  14 
L.R.A.  85,  28  Am.  St.  Rep.  370,  50  N.  W. 
238.  If  damages  for  mental  anguish  may 
not  be  recovered  in  actions  wholly  in  tort, 
where  the  parent  sufifers  untold  grief  at  the 
disfigurement  of  his  minor  child,  or  because 
of  his  death  by  the  wrongful  act  of  another, 
or  in  actions  for  libeling  the  dead,  as  in- 
dicated by  the  authorities  cited,  by  what 
course  of  reasoning,  from  the  view  point 
of  legal  principles,  uninfluenced  by  feelings 
of  sentiment  or  resentment,  can  it  be  held 
that  they  may  be  recovered  in  an  action 
like  that  at  bar,  for  the  mere  negligence  of 
a  railroad  company  in  carrying  a  corpse  be- 
yond the  station  of  its  destination,  resulting 
in  no  injury  to  the  body,  save  such  as  arises 
from  its  natural  tendency  to  decomposition  ? 
We  discover  none. 

It  is  urged  that  damages  of  this  character 
in  actions  upon  contract,  as  well  as  in  tort, 
find  support  in  the  declaration  of  the  fun- 
damental law  that  there  shall  be  a  cer- 
tain remedy  for  all  wrongs,  and  that,  if  they 
be  denied  in  breach  of  contract  actions,  the 
guaranteed  remedy  is  denied.  This  is  plaus- 
ible, but  not  persuasive.  The  maxim,  Ubi 
jus  ibi  remcdium^  has,  like  other  principles 
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of  the  law,  its  limitations.    Th«  guaranty  of 
a  remedy  for  all  wrongs  has  more  particular 
reference  to  wrongs  of  a  substantial  nature, 
w|iere    property    or    character    is    affected, 
rather  than  to  those  founded  wholly  in  sen- 
timent.    It  protects  property  and  property 
rights,    persons,    domestic    relations,    char- 
acter, and   reputation,  but  not  necessarily 
grief    and    mental    distress    occasioned    by 
fiome  unintentional  act  of  wrongdoing.     As 
remarked  by  the  supreme  court  of  Indiana 
in  Western  U.  Teleg.  Co.  v.  Ferguson,  167 
Ind.  69,  54  L.R.A.  846,  60  N.  E.  674,  1080, 
the   maxim   that   for    every    wrong    there 
should  be  a  remedy,  as  applied  to  actions 
for  damages  for  breach  of  contract,  was  in- 
tended by  the  fathers  of  the  common  law  to 
include  such  damages  as  the  courts,  "deal- 
ing practically  with  the  practical  affairs  of 
life,  can  find  to  be  certain  and  measurable 
from  evidence  the  source  of  which  is  open 
to  both  parties,  and  the  nature  not  transcen- 
dental."    Other   instances  where   the  com- 
mon law  has  not  afforded  a  remedy  in  appar- 
ently meritorious  cases  are  numerous,  chief 
among  which   is  the  remedy  for  death  by 
wrongful  act,  first  given  in  England  by  Lord 
CampbelPs  act,  and  followed  by  statutory 
enactments  in  this  country.    Witliout  a  stat- 
ute  providing   a   remedy   in   that   class   of 
wrongs,  no  action  could  be  maintained  by 
the  relatives  of  the  deceased  for  compensa- 
tory or  other  damages.     So,  in  cases  like 
that  at  bar,  the  remedy  should  come  from 
legislation,  and  not  by  judicial  decisions  out 
of  harmony  with  established  principles  of 
the  law.    Western  U.  Teleg  Co.  v.  Ferguson, 
157  Ind.  64,  54  L.RJ^.  846,  60  N.  E.  674, 
1080. 

For  these  reasons,  we  conclude  that  plain- 
tiff is  not  entitled  to  recover  for  her  mental 
anguish.  Her  complaint,  however,  charges 
a  breach  of  contract,  and  she  would  be  en- 
titled at  least  to  nominal  damages,  and 
the  court  below  properly  overruled  the  de- 
murrer. 
Order  affirmed.* 

Jaggard,  J.,  dissenting: 

I  am  unable  to  agree  with  the  real  major 
premises  of  the  majority  opinion,  which  con- 
cerns the  distinction  between  actions  on  the 
contract  and  on  the  tort.  According  to  that 
opinion,  ''the  difference  between  actions  in 
tort  and  those  for  breach  of  contract  is 
pointed  out  with  clearness"  in  Francis  v. 
Western  U.  Teleg.  Co.  58  Minn.  252,  25 
L.R.A.  406,  49  Am.  St.  Rep.  507,  59  N.  W. 
1078.  In  the  passage  referred  to  Judge 
Mitchell  said:  "This  action  is  not  one  of 
tort,  but  on  contract;  its  gist  and  grava- 
men being  the  breach  of  the  contract,  the 
duties  and  obligations  growing  out  of  which 
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are  regulated  by  the  statute,  which  itself  be- 
comes a  part  of  it.  The  best  test  of  this  is 
the  fact  that  such  an  action  could  not  be 
maintained  without  pleading  and  proving 
the  contract."  This  amounts  to  defining  a 
tort  as  a  wrong  independent  of  contract. 
The  fallacy  of  that  definition  has  been  clear- 
ly and  repeatedly  demonstrated.  It  is  ele- 
mentary that  the  distinction  between  con- 
tracts and  torts  is  not  philosophical,  but 
historical,  and  largely  concerns  the  law  ad- 
jective. Mr.  Pollock  accordingly  defines  a 
tort  as  "an  act  or  omission  giving  rise,  in 
virtue  of  the  common-law  jurisdiction  of  the 
court,  to  a  civil  remedy  which  is  not  an 
action  of  contract."    Pollock,  Torts,  4. 

In  point  of  actual  number,  nine  tenths  of 
the  actions  ex  delicto  heard  by  this  court, 
and  by  most  courts,  involve  causes  of  action 
"which  could  not  be  maintained  without 
pleading  and  proving  the  contract."  Most 
of  them  are  in  trespass  on  the  case,  and 
are  brought  for  the  violation  of  a  contract 
duty  or  for  a  violation  of  a  duty  imposed 
by  the  common  law  or  statute  upon  rela- 
tions entered  into  by  contract.  The  bulk 
of  these  are  actions  for  negligence,  arising, 
for  example,  between  carriers  and  patrons, 
masters  and  servants.  Actions  of  fraud  in 
connection'  with  a  contract  constitute  an- 
other, large  group.  There  are  also  miscella- 
neous actions  in  which  it  is  held  that  the 
action  e«  delicto  may  lie  upon  a  state  of 
facts  of  which  a  contract  is  a  necessary  part, 
although  no  injury  to  the  person,  nor  im- 
pact upon  property,  nor  damage  consequent 
on  fraud,  is  involved.  This  will  be  found 
especially  clearly  set  forth  in  Rich  v.  New 
York  C.  &  H.  R.  R.  Co.  87  N.  Y.  382.  It 
is  not  material  whether  this  great  branch  of 
the  law  be  called  the  law  of  quasi  torts,  as 
distinguished  from  other  torts,  or  of  impure 
as  distinguished  from  pure  torts.  The  use 
of  the  term  "independent  tort"  in  the  ma- 
jority opinion  is,  in  so  far  as  I  know,  pecu- 
liar to  itself.  It  would  seem  a  work  of  su- 
pererogation to  cite  in  support  of  these 
views  more  than  a  few  of  the  vast  multitude 
of  authorities  sustaining  them.  The  fa- 
miliar principle  is  laid  down  in  1  Chitty, 
Pleadings,  135, — which  has  been  approved 
times  without  number, — that,  "if  a  common- 
law  duty  results  from-  the  facts,  the  party 
may  be  sued  in  tort  for  any  negligence  or 
misfeasance  in  the  execution  of  the  con- 
tract." In  the  leading  case  of  Boorman  v. 
Brown  3  Q.  B.  511,  Tindal,  Ch.  J.,  said: 
"That  there  is  a  large  class  of  cases  in 
which  the  foundation  of  the  action  springs 
out  of  privity  of  contract  between  the  par- 
ties, but  in  which,  nevertheless,  the  remedy 
for  the  breach  or  nonperformance  is  indiffer- 
ently either  assumpsit  or  case  upon  tort,  is 
not  disputed.    Such  are  actions  against  at- 
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tomeys,  surgeons,  and  other  professional 
men.  .  .  .  actions  against  common  car- 
riers, against  shipbuilders  on  bills  of  lading, 
against  bailees  of  different  descriptions,  and 
numerous  other  instances  occur  in  which  the 
action  is  brought  in  tort  or  contract,  at  the 
election  of  the  plaintiff The  prin- 
ciple in  all  these  cases  would  seem  to  be 
that  the  contract  creates  a  duty,  and  the 
neglect  to  .perform  that  duty,  or  the  non- 
feasance, is  a  ground  of  action  upon  a  tort." 
See  also  Green  v.  Greenbank,  2  Marsh.  485; 
Pozzi  V.  Shipton,  8  Ad.  &  El.  963;  Courte- 
nay  v.  Earle,  10  C.  B.  73 ;  Legge  v.  Tucker, 
1  Hurlst.  &  N.  500;  Tattan  v.  Great  Western 
R.  Co.  2  El.  &  El.  844;  Pontifex  v.  Mid- 
land R.  Co.  L.  R.  3  Q.  B.  Div.  23 ;  Bryant  v. 
Herbert,  L.  R.  3  C.  P.  Div.  389 ;  Fleming  v. 
Manchester  S.  &  L.  R.  Co.  L.  R.  4  Q.  B. 
Div.  81 ;  Cohen  v.  Foster,  66  L.  T.  N.  S.  610. 
All  these  cases  are  in  2  Ames  &  Smith's 
Lead.  Cases  on  Torts,  at  pages  719-742. 

2.  Nor  am  I  able  to  agree  with  the  minor 
premise  of  the  majority  opinion,  that 
''plaintiff's  complaint  charges  a  breach  of 
contract  only,"  and  that,  therefore,  the  rule 
of  damage  applicable  to  cases  of  tort  may 
not  be  invoked.  I  think  that  complaint 
charges  a  violation  of  a  duty  imposed  by 
common  law  upon  a  relation  which  was  en- 
tered into  by  contract,  and  constitutes  a 
cause  of  action  in  form  ex  delicto.  So  far 
as  the  allegations  of  the  particular  com- 
plaint are  concerned,  there  can  be,  and,  as 
I  understand,  there  is,  no  doubt  that  it  con- 
tains all  necessary  allegations  to  set  forth 
a  cause  of  an  action  ex  delicto,  if  such  a 
thing  may  be.  The  present  question  is  not 
the  form  of  the  complaint,  but  whether 
plaintiff  has  a  right  to  sue  vx  delicto  on  the 
facts  therein  stated.  It  is  elementary  that, 
for  breach  of  any  duty  imposed  by  law,  the 
person  making  the  contract  with  the  car- 
rier may  sue  ex  contractu  or  ex  delicto  for 
the  violation  of  the  duty.  From  the  great 
number  of  cases  on  the  subject,  reference  is 
made  to  Orange  Bank  v.  Brown,  3  Wend. 
158;  Baltimore  City  Pass.  R.  Co.  v.  Kemp, 
61  Md.  619,  48  Am.  Rep.  134;  Wood  v.  Mil- 
waukee &  St.  P.  R.  Co.  32  Wis.  398;  Shel- 
don V.  The  Uncle  Sam,  18  Cal.  520,  79  Am. 
Dec.  193.  And  see  Boorman  v.  Brown, 
supra.  It  is  clear  that  an  ordinary  action 
to  recover  from  a  common  carrier  damages 
for  personal  injury  by  its  negligence  "is  in 
substance  not  an  action  of  contract,  but  an 
action  of  tort  against  the  company  as  car- 
riers," Mr.  Justice  Williams  in  Marshall 
V.  York,  N.  &  B.  R.  Co.  11  C.  B.  658.  In 
that  case,  Jervis,  Ch.  J.,  said:  "But  upon 
what  principle  does  the  action  lie  at  the 
suit  of  the  servant  for  his  personal  suffer- 
ing? Not  by  reason  of  any  contract  be- 
tween him  and  the  company,  but  by  reason 
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of  a  duty  implied  by  law  to  carry  him  safe- 
ly." The  duty  to  carry  safely  is  a  part,  and 
a  part  only,  of  the  general  duty  imposed 
upon  carriers  by  the  law  in  the  discharge 
of  their  public  calling  and  in  accordance 
with  public  arrangements.  Exactly  the 
same  reasoning  which  entitles  a  proper  par- 
ty to  sue  in  tort  for  negligent  breach  of 
the  duty  to  carry  safely  either  passengers 
or  freight  entitles  him  to  so  sue  for  fail- 
ure to  perform  other  allied  duties.  It  is 
settled  by  reason  and  authority,  beyond  any 
possibility  of  controversy,  that  a  carrier  is 
bound  by  law  to  receive,  for  proper  con- 
sideration, freight  or  passengers,  and  to  car- 
ry them  safely  to  their  respective  destina- 
tions, and  to  afford  reasonable  time  and  fa- 
cilities for  getting  on  and  putting  aboard, 
and  departing  from  or  removing  from  the 
train,  respectively.  When  sued  for  any  vio- 
lation of  that  general  duty,  the  action  may 
be  in  form  ex  delicto  or  ex  contractu,  at  the 
option  of  the  plaintiff.  In  an  action  ex 
delicto,  the  allegation  of  the  contract  is 
mere  matter  of  inducement.  Its  purpose  is 
to  show  that  the  passenger  was  rightfully 
on  the  train.  See  New  Orleans,  J.  &  G.  N. 
R.  Co.  V.  Hurst,  36  Miss.  660,  668,  74  Am. 
Dec.  785.  The  courts  incline  to  resolve  all 
doubts  as  to  the  form  of  the  action  in  favor 
of  the  action  in  tort.  See  2  Wood,  Rail- 
ways, §296,  p.  1197,  and  post.  One  es- 
sential difference  resulting  from  the  exer- 
cise of  the  option  to  sue  ex  delicto  is  that  a 
larger  measure  of  damages  is  applied  to 
such  actions  than  to  actions  ex  contractu. 
See  Murdock  v.  Boston  &  A.  R.  Co.  133 
Mass.  15,  43  Am.  Dec.  480,  and  post.  To  be 
more  specific,  "the  invitation  to  alight" 
cases'  (See  Webb's  Pollock  on  Torts,  559;  9 
Century  Dig.  "Carriers,"  §§1072  et  seq), 
the  "overshooting  station"  cases  (2  Wood, 
Railway  Law,  §312,  pp.  1.353-13(53),  in- 
volve torts.  To  be  still  more  specific,  an 
action  to  recover  damages  for  failure  to  .stop 
for  a  passenger  or  to  carry  him  to  liis  desti- 
nation and  to  enable  him  to  alight  there  is 
a  violation  of  a  public  duty,  and  gives  rise 
to  a  cause  of  action  in  tort.  Exemplary 
damages  have  been  awarded  in  such  cases, 
although  no  "independent  tort"  is  shown. 
For  failure  to  stop  at  the  station  for  the 
passenger,  see  Heirn  v.  M'Caughan,  32 
Miss.  39,  66  Am.  Dec.  588,  592;  Purcell  v. 
Richmond  &  D.  R.  Co.  12  L.R.A.  113  (and 
see  notes),  108  N.  C.  414,  12  S.  E.  954,  956; 
Illinois  C.  R.  Co.  v.  Siddons,  53  111.  App. 
607  (in  which  damages  for  mental  anguish 
were  allowed).  For  failure  to  stop  at  des- 
tination, and  for  carrying  beyond,  see  New 
Orleans,  J.  &  G.  N.  R.  Co.  v.  Hurst,  supra; 
Alabama,  G.  S.  R.  Co.  v.  Sellers,  93  Ala.  9. 
30  Am.  St.  Rep.  17,  9  So.  375;  Carter  v. 
Illinois  C.  R.  Co.  17  Ky.  L.  Rep.  1352,  34 
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S.  W.  007.  That  a  passenger  may  recover 
damages  in  an  action  of  tort  for  failure  to 
stop  a  train  at  a  given  station,  on  allegation 
of  a  negligent  wrong,  as  distinguished  from 
a  wilful  wrong,  is  particularly  well  set 
forth  in  Alabama  &  V.  R.  Co.  v.  Hanes,  69 
Miss.  160,  13  So.  246. 

The  general  theory  as  to  the  form  of  ac- 
tion involved  is  well  stated  by  Handy,  J.,  in 
Heirn  v.  MTaughan,  supra.  The  action  in 
that  case  sought  to  recover  damages  for  the 
failure  of  a  common  carrier  to  stop  at  a 
certain  place  and  take  passengers  in  accord- 
ance with  its  special  advertisement,  because, 
inter  a/to.  of  the  requirements  of  the  mail 
service.  The  court  said,  in  part:  "The  char- 
acter of  the  action  must  be  determined  by 
the  nature  of  the  grievance,  rather  than  by 
the  form  of  the  declaration;  but  in  this  case 
they  both  indicate  that  the  aetion  is  found- 
ed on  the  violation  of  a  general  duty,  and 
not  on  a  breach  of  a  special  contract.  And, 
wherever  the  action,  in  cases  of  this  kind, 
is  against  a  common  carrier,  the  courts  are 
inclined  to  consider  it  as  founded  in  tort, 
unless  a  special  contract  be  very  clearly 
shown  by  th«  declaration.  Collyer,  Partn. 
§§735,  736,  738;  Ansell  v.  Waterhouse,  6 
Maule  &  S.  385;  Pozzi  v.  Shipton,  8  Ad.  & 
El.  963.  It  is  manifest,  therefore,  that 
this  action  must  be  regarded  as  in  the  na- 
ture of  an  action  on  the  case  for  the  viola- 
tion of  the  duty  of  the  company  arising 
from  their  engagements  to  the  public.  In 
such  cases  the  carriers  are  bound  by  the 
rules  of  the  common  law  to  perform  the 
work  tendered  them;  and  no  consideration 
other  than  the  general  legal  obligation  rest- 
ing upon  them  from  the  nature  of  their  busi- 
ness need  be  shown  by  a  party  who  has  been 
injured  by  their  acts  of  omission  or  commis- 
sion, whether  negligent,  fraudulent,  or  de- 
ceitful. Story,  Bailra.  §§508,  591;  Phila- 
delphia &  R.  R.  ('o.  V.  Derby,  14  How.  486, 
14  L.  ed.  509.  Their  business  as  common 
carriers  charges  them  with  duties  to  the 
public,  which,  when  violated,  entitle  the 
parties  aggrieved  to  an  action  for  the  tort 
which  is  wholly  distinct  from  a  matter  of 
individual  contract."  This  subject  and  the 
measure  of  damages  in  tort  and  contract, 
respectively,  is  considered  with  especial 
clearness  in  Brown  v.  Chicago,  M.  &  St.  P. 
R.  Co.  54  Wis.  342,  41  Am.  Rep.  41,  11  N. 
W.  356,  911.  The  complaint  sought  a  re- 
covery for  sickness  and  bodily  and  mental 
suffering  of  the  plaintiff  wife,  and  for 
mental  suffering  and  expense  and  trouble 
on  the  part  of  the  plaintiff  husband,  grow- 
ing out  of  the  sickness  of  the  wife,  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant's  servants  in  directing  plaintiffs 
to  leave  a  train  of  passenger  cars  before 
they  had  reached  their  destination.  The 
10LJ(JL(N.S.) 


I  complaint  charged  that  the  defendant  whol- 
ly neglected  his  duty  in  the  premises.  Tay- 
lor, J.,  said:  "We  see  no  reason  for  dis- 
tinguishing this  case  from  the  class  of  cases 
which  hold  a  railway  company  liable  in  tort  # 
for  an  injury  done  to  a  passenger  while 
traveling  on  a  train,  caused  by  collision,  the 
breaking  down  of  a  bridge,  or  any  defect  in 
the  road  or  cars.  All  these  matters  are  a 
breach  of  the  contract  to  carry  the  passen- 
ger safely;  yet  the  carrier  is  held  liable  in 
an  action  of  tort  for  any  injury  sustained, 
based  upon  the  allegation  that  it  was  in- 
curred through  the  carelessness  and  negli- 
gence of  the  company.  All  the  cases  hold 
that  the  person  injured  .  .  .  may  pro- 
ceed either  upon  contract,  alleging  the  care- 
less or  negligent  acts  of  the  defendant  as  a 
breach  of  the  contract,  or  he  may  proceed  in 
tort,  making  the  carelessness  and  negligence 
of  the  company  the  ground  of  his  right  of 
recovery;  and,  if  he  proceed  for  the  tort,  it 
becomes  necessary  on  the  part  of  the  plain- 
tiff to  show  that  he  stands  in  the  relation 
of  a  passenger  of  the  carrier,  in  order  to 

'show  his  right  to  recover  damages  for  the 
negligence  of  the  carrier  in  not  discharging 
his  duty  in  carrying  him  safely.  Where  the 
relation  of  passenger  and  carrier  exists,  the 
law  fixes  the  duty  of  the  carrier  towards  the 
passenger,  and  any  violation  of  that  duty  is 
a  wrong;  and,  if  injury  occurs  to  the  pas- 
senger from  such  wrong,  the  carrier  is 
responsible,  and  must  make  good  the  damage 
resulting  therefrom.  Wood  v.  Milwaukee  &. 
St.  P.  R.  Co.  32  Wis.  398;  Walsh  v.  Chicago, 
M.  &  St.  P.  R.  Co.  42  Wis.  23,  24  Am.  Rep. 
376;  Craker  v.  Chicago  &  N.  W.  R.  Co.  36 
WMs.  657,  676,  17  Am.  Rep.  504,  and  cases 
cited.  In  this  case,  we  deem  it  material  to 
determine  whether  the  action  is  an  action 
for  a  tort,  or  an  action  for  a  breach  of  the 
contract  to  carry  the  plaintiffs  to  their 
destination,  because  we  think  the  rules  of 
damages  in  the  two  actions  are  essentially 
different.  We  hold  that  the  action  in  this 
case  is  based  upon  the  tort  of  the  defendant 
in  negligently  and  carelessly  directing  the 
plaintiffs  to  leave  the  cars  before  they 
reached  their  destination."  After  stating 
the  rule  of  damages  which  may  be  recovered 
in  actions  for  a  breach  of  contract,  as  set 
forth  in  the  case  of  Hadley  v.  Baxendale,  9 
Exch.  341,  and  after  reviewing  and  citing 
many  cases,  the  court  points  out  that  the 
substance  of  the  distinction  is  this:  "While 
the  rule  in  actions  for  breach  of  contract  is 
that  the  damages  recoverable  are  only  such 
as  the  parties  may  reasonably  be  supposed 
to  have  contemplated  as  likely  to  result 
from  such  a  breach,  the  general  rule  in 
actions  for  torts  is  that  the  wrongdoer  is 
liable  for  all  injuries  resulting  directly  from 
the  wrongful  act,    whether    they  could  or 


574 


MINNESOTA  SUPREME  COURT. 


Dec^ 


could  not  have  been  foreseen  by  him/'  And 
see  Alabama  &  V.  R.  Co.  v.  Hanes,  supra. 
The  later  course  of  opinion  in  Wisconsin  is 
not  material  here,  in  view  of  the  decisions  in 
this  state.  That  this  court  had  adopted  the 
rule  in  Hadley  v.  Baxendale,  supra,  in  con- 
tract cases  (for  example,  see  Paine  v.  Sher- 
wood, 21  Minn.  225),  and  the  larger 
measure  of  recovery  in  tort  cases,  is  clear 
beyond  controversy.  See,  for  example, 
Christianson  v.  Chicago,  St.  P.  A.  M.  O.  R. 
Co.  67  Minn.  94,  69  N.  W.  640.  It  is  equal- 
ly certain  that  it  has  applied  the  tort 
measure  of  damages  to  cases  in  which  a 
passenger  was  not  carried  to  his  destination, 
by  the  negligence  of  the  company,  and  in 
which  there  was  no  independent  tort  com- 
mitted by  the  master.  Schumaker  v.  St. 
Paul  &  D.  R.  Co.  46  Minn.  39,  12  L.R.A.  257, 
48  N.  W.  659. 

3.  I  am  unable  to  agree  with  the  con- 
clusion of  the  majority  opinion  that  dam- 
ages for  mental  anguish  cannot  be  recovered 
in  the  present  action.  The  gist  of  the 
previous  discussion  is  not  the  academical 
one,  as  to  the  mere  form  of  action,  but  the 
practical  one,  as  to  the  measure  of  damages. 
Of  course,  the  mere  fact  that  the  present 
action  sounds  in  tort  does  not  necessarily 
entitle  plaintiff  to  recover  damages  for 
mental  anguish.  In  some  actions  ew  delicto 
such  damages  are  awarded;  in  others  they 
are  denied.  Their  allowance  or  denial  de- 
pends upon  considerations  peculiar  to  the 
particular  action  then  under  consideration, 
and  not  upon  any  general  principle  applying 
indifferently  to  all  or  most  torts,  except  the 
obviously  proper  general  disinclination  to 
allow  their  assessment.  The  status  of  a 
dead  body,  it  is  familiar,  is  anomalous.  It 
is  neither  a  living  passenger  nor  freight. 
None  the  less  it  is  within  the  protection  of 
the  law.  The  carrier  undertaking  to  ship  it 
owes  a  duty  for  the  violation  of  which  its 
custodian  may  recover  damages  in  an  action 
in  tort.  There  is  no  controversy  as  to  these 
propositions.  Whether  or  not  the  law  recog- 
nizes a  "kind  of  quasi  property"  in  dead 
bodies,  w«  need  not  stop  to  inquire.  The 
only  question  here  is  whether  that  violation 
must  be  wilful  or  may  be  negligent.  To 
my  mind  it  follows,  from  the  previous  dis- 
cussion, from  principle,  and  from  authority, 
that  a  cause  of  action  in  tort  is  here  made 
out,  justifying  the  recovery  of  sentimental 
damages,  although  the  wrong  is  shown  to 
have  been  merely  negligent. 

All  pertinent  analogies  of  the  law  unite 
in  not  requiring  that  the  carrier  should  have 
done  intentional  wrong.  Authorities  as  to 
exemplary  damages  seem  to  me  out  of  place. 
No  exemplary  damages  are  here  sought. 
Sentimental  damages  awarded  for  the  viola- 
tion of  a  custodian's  right  in  the  dead  body 
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are  primarily  not  vindictive,  but  compensa- 
tory. Take  two  cases:  Assume  that  in  one 
case  a  dead  body  is  injured  by  negligence 
only;  there  the  award  of  compensatory  dam- 
ages would  be  the  natural  injuiy  to  the 
feelings.  Assume  that,  in  another  case,  the 
dead  body  has  not  only  been  negligently  ex- 
posed, but  has  been  the  subject  of  indignity 
and  outrage,  as  by  the  intentional  deposit 
of  filth  upon  it;  there  an  enlarged  measure 
of  recovery  in  the  nature  of  exemplary  dam- 
ages might  be  permitted  in  strict  accordance 
with  usual  principles.  Wilfulness  is  not  a 
necessary  part  of  the  ordinary  action  on  the 
case  to  recover  damages  for  breach  of  duty 
by  a  common  carrier.  No  reason  suggests 
itself  for  making  this  class  of  cases  an  ex- 
ception. Why  should  negligence  be  sufficient 
basis  for  an  action  in  tort  as  to  ordinary 
passengers  and  as  to  freight,  and  not  as  to 
a  corpse?  If  a  wreck  had  been  caused  by 
admitted  negligence,  for  example,  in  mis- 
placing a  switch,  and  thereby  living  pas- 
sengers, a  corpse,  and  cattle  were  mutilated, 
why  should  not  substantia]  damages  be  re- 
coverable in  each  case?  If  in  such  wreck 
perishable  fruit,  or  cattle  killed  by  the  ac- 
cident, or  a  corpse,  should,  by  virtue  of  neg- 
ligence in  subsequent  unreasonable  delay,  be- 
come decomposed,  why  should  not  compensa- 
tion be  recoverable  in  each  case?  It  shocks 
reason  and  the  sense  of  propriety  alike  to 
hold  that  the  dead  body  should  not  have  the 
same  protection  as  perishable  fruit  or  dead 
cattle.  "It  would  be  discreditable  to  any 
system  of  laws  not  to  provide  some  remedy 
in  such  a  case."  Mr.  Justice  Elliott  in  16 
Cent.  L.  J.  161,  163.  That  in  other  cases 
where  there  is  a  wrong  the  law  has  refused 
a  remedy  has  no  bearing  on  this  class  of 
cases,  in  which  the  law  has  expressly  pro- 
vided a  remedy,  viz.,  the  award  of  senti- 
mental damages.  To  permit  such  a  remedy 
is  not  judicial  legislation,  but  the  appli- 
cation of  admitted  principles  to  a  particular 
state  of  facts. 

The  discussion  of  the  Texas  doctrine  as  to 
sentimental  damages  is  irrelevant,  inasmuch 
as  the  only  reason  for  allowing  sentimental 
damages  here  is  the  fact  that  they  are  the 
only  adequate  damages  appropriate.  To 
permit  their  recovery  in  this  case  has  no 
bearing  on  the  ordinary  cases  in  which  other 
compensatory  damages  may  be  allowed. 
The  converse  of  this  proposition  is  equally 
true.  The  justice  and  cogency  of  the  fa- 
miliar and  current  objections  to  the  award 
of  such  damages  is  as  clear  as  the  propriety 
of  refusing  in  any  wise  to  relax  the  rules 
which  forbid  their  allowance.  But  to  over- 
rule the  demurrer  in  this  case  involves 
neither  an  extension  of  the  present  law  nor 
any  modification  of  the  principles  set  forth 
in  the  group  of  cases,  of  which  Francis  y. 
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Western  U.  Teleg,  Co.  68  Minn.  252,  25  L. 
R.A.  406,  49  Am.  St.  Rep.  507,  59  N.  W. 
1078,  is  the  leading  one  in  this  state. 

The  more  nearly  specific  authorities  ap- 
pear to  me  to  accord  with  this  view.  How 
complete  an  innovation  is  the  requirement 
ol  wilfulness  as  an  essential  to  the  right  to 
recoTer  damages  under  such  circumstances 
will  appear  from  an  examination  of  the 
authorities  stated  and  discussed  at  length  in 
Louisville  &  N.  R.  Co.  v.  Wilson,  123 
Ga.  62,  51  S.  E.  24,  3  A.  &  E. 
Ann.  Cas.  128.  And  see  Medical  College 
V.  Rushing,  1  Ga.  App.  468,  67  S.  E.  1083. 
The  whole  reasoning  of  Larson  v.  Chase,  47 
Minn.  307,  14  L.R.A.  85,  28  Am.  St.  Rep. 
370,  50  N.  W.  238,  and  the  many  cases 
which  approve  it,  accord  with  this  con- 
clusion. To  my  mind  that  decision  holds 
that  the  courts  recognize  and  protect  the 
right  to  preserve  the  corpse  and  to  bury  it, 
and  that  any  violation  of  that  right  will 
give  rise  to  an  action  for  damages.  See  8 
Am.  &  Eng.  Enc.  Law,  2d  ed.  note  1,  p.  835, 
13  Cyc.  Law  &  Proc.  pp.  280,  281.  Lindh  v. 
Great  Northern  R.  Co.  99  Minn.  408,  7 
L.R.A.(N.S.)  1018,  109  N.  W.  823,  is,  as  I 
view  it,  directly  in  point.  It  is  true  that 
the  exposure  of  a  dead  body  to  rain  was  in 
that  case  alleged  to  have  been  negligent  and 
also  wilful.  The  opinion  does  not  attempt 
to  distinguish  between  negligence  and  wil- 
fulness as  a  basis  for  the  right  to  recover. 
The  cause  of  action  of  the  plaintiff  was  dis- 
tinctly held  to  have  been  not  on  the  con- 
tract, but  in  tort. 

Under  the  circumstances  here  presented, 
it  is  unnecessary  to  consider  whether  some 
of  the  damages  alleged  in  the  complaint 
were  or  were  not  remote. 
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CUMBERLAND    TELEPHONE    &    TELE- 
GRAPH COMPANY,  Appt., 

V. 

RICHARD  QUIGLEY. 

(—  Ky.  — ,  112  S.  W.  897.) 

Tclpmraph  —  delayed     message  —  dam- 
ages. 

1.  A  telegraph  company  which  fails 
promptly  to  transmit  money  sent  by  a 
father  to  secure  the  forwarding  of  the  corpse 
of  his  daughter  for  burial  is  liable  to  him 
for  mental  pain  and  anguish  by  reason  of 
the  delay  in  shipment  of  the  corpse,  arfid 
for  loss  of  time  and  expenditure  of  mon-^y 
thereby  caused. 

Same  —  contributory        ncgllKence  — 
Htrangcrs. 

2.  A  telegraph  company  cannot  escape 
liabilitv  for  damages  for  failure  promptly 
19L.R.A.(N.S.) 


to  transmit  money  to  secure  the  forward- 
ing of  a  corpse  for  bursal,  on  the  theory 
that,  had  it  performed  its  duty,  a  delay 
might  have  been  caused  by  the  one  having 
charge  of  the  corpse,  or  by  tlie  railroad  com- 
pany. 
Same  —  delay  In  burial. 

3.  A  telegraph  company  cannot  escape 
liability  for  mental  suflfering  because  of  its 
failure  promptly  to  transmit  a  teK?gram  to 
secure  the  forwarding  of  a  corpse  for 
burial  on  the  theory  that,  the  person  being 
dead,  mere  delay  in  interment  affords  no 
cause  of  action. 

Damages  —  loss  of  time  —  expcmses. 

4.  Compensation  for  loss  of  time  and  for 
money  expended  in  fruitlessly  meeting 
trains  to  receive  a  corpse  for  burial  may  be 
recovered  against  a  telegraph  company 
whose  negligence  in  failing  to  transmit  a 
telegram  was  responsible  therefor. 
Appeal  —  erroneous  argument  —  non- 
prejudicial error. 

5.  Statements  by  counsel  in  argument,  of 
facts  outside  the  record,  will  not  require  re- 
versal if  the  admonition  of  the  court  wa^ 

Case  Note,  —  Right  to  recover  for  tiieit- 
tal  anguish  consequent  upon  failure 
of  telegraph  cotnpany  to  transmit 
money  to  prepare  corpse  for  IniriaL 

A  search  of  the  authorities  reveals  two 
other  cases  in  which  mental  anguish  as  an 
element  of  damages  in  an  action  for  fail- 
ure to  transmit  money  to  prepare  a  corpse 
for  burial  is  discussed,  and  these  two  cases 
are  directly  opposed  in  principle. 

In  Western  U.  Teleg.  Co.  v.  Simpson,  73 
Tex.  422,  11  S.  W.  385,  it  was  held  that 
mental  anguish  was  a  proper  element  of 
damages  for  breach  of  a  contract  in  fail- 
ing promptly  to  transmit  money  delivered 
to  the  defendant  for  transmission  to 
plaintiff  for  the  transportation  of  the  body 
of  the  plaintiff's  husband  to  its  place  of 
destination.  This  decision  is  in  line  with 
Cumberland  Teleph.  &  Teleo.  Co.  v.  Qotg- 

LEY. 

But  in  Western  U.  Teleg.  Co.  v.  M*Caul, 
115  Tenn.  99,  90  S.  W.  850,  in  an  action 
for  failure  to  transmit  money  for  the  trans- 
portation of  the  body  of  plaintiff's  son,  it 
was  held  that  the  plaintiff  was  not  entitled 
to  recover  damages  for  the  mental  anguisli 
and  grief  sustained  by  him,  if  any,  by  the 
delay  in  receiving  the  money  for  "which  he 
wired  -to  bring  the  body  of  his  son  to  his 
home  for  burial,  and  in  having  to  bury  him 
from  home  and  in  a  strange  place;  aiid  tlie 
court  said  that  the  proper  measure  of 
damages  in  the  case  was  the  cost  and  ex- 
pense of  exhuming  the  body  and  its  rein- 
terment. 

Upon  the  question  of  mental  anguish  as 
element  of  damages  in  action  for  breach  of 
contract  relative  to  corpse,  see  case  note  to 
Beaulieu  v.  Great  Northern  R.  Co.  ante,  504. 

Upon  the  question  of  mental  anguiHh  an 
an  element  of  damages  for  mutilation  of 
corpse,  see  case  note  to  Loner  v.  Chicago, 
R.  I.  &  P.  R.  Co.  6  L.R.A.(N.S.)  883. 
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BufTicient  to  cause  the  jury  to  disregard  tlic 
statement. 

(October  16,   1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Barren  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  failure  promptly  to 
transmit  a  telegram.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baird  &  Richardson,  for  ap- 
pellant: 

A  telephone  company  cannot  be  held  lia- 
ble for  delay  in  delivery  of  a  message  where 
a  "new  agency'*  must  act. 

Western  U.  Teleg.  Co.  v.  Linn,  87  Tex. 
7,  47  Am.  St.  Rep.  58,  26  S.  W.  490;  Tali- 
ferro  v.  Western  U.  Teleg.  Co.  21  Ky.  L. 
Rep.  1290,  54  S.  W.  825 ;  Smith  v.  Western 
U.  Teleg.  Co.  83  Ky.  104, '4  Am.  St.  Rep. 
126;  Denham  v.  Western  U.  Teleg.  Co.  27 
Ky.  L.  Rep.  999,  87  S.  W.  788;  Western  U. 
Teleg.  Co.  v.  Parsons,  24  Ky.  L.  Rep.  2008, 
72  S.  W.  800. 

Damages  tor  mental  anguish  are  not  al- 
lowed for  failing  to  deliver  money  as  per 
contract. 

Robinson  v.  Western  U.  Teleg.  Co.  24  Ky. 
L.  Rep.  452,  67  L.R.A.  Oil,  68  S.  W.  656; 
DeVoegler  v.  Western  U.  Teleg.  Co.  10  Tex. 
Civ.  App.  229,  30  S.  W.  1107;  Ricketts  v. 
Western  U.  Teleg.  Co.  10  Tex.  Civ.  App. 
226,  30  S.  W.  1105;  Rowell  v.  Western  U. 
Teleg.  Co.  75  Tex.  26,  12  S.  W.  534;  Amer- 
ican Nat.  Bank  v.  Morey,  113  Ky.  857,  58 
L.R.A.  956,  101  Am.  St.  Rep.  379,  69  S.  W. 
759 ;  Louisville  &  N.  R.  Co.  v.  Reynolds,  24 
Ky.  L.  Rep.  1402,  71  S.  W.  516. 

Messrs.  Harlin  &  Whit«,  for  appellee: 

The  intervention  of  a  new  agency  cannot 
avoid  liability  for  delay  in  shipment  of  the 
corpse. 

Western  U.  Teleg.  Co.  v.  Caldwell,  31  Ky. 
L.  Rep.  497,  12  L.R.A.(N.S.)  748,  102  S.  W. 
840;  Postal  Teleg.  Cable  Co.  v.  Terrell,  124 
Ky.  822,  14  L.R.A.(N.S.)  927,  100  S.  W. 
292. 

Recovery  can  be  had  for  the  mental  an- 
guish endured  on  account  of  the  failure 
promptly  to  transmit  the  money. 

Louisville  &  N.  R.  Co.  v.  Hull,  113  Ky. 
561,  67  L.R.A.  771,  68  S.  W.  433;  Western 
U.  Teleg.  Co.  v.  Van  Cleave,  107  Ky.  464. 
92  Am.  St.  Rep.  366,  54  S.  W.  827;  Postal 
Teleg.  Cable  Co.  v.  Terrell,  supra;  Western 
U.  Teleg.  Co.  v.  Simpson,  73  Tex.  422,  11 
S.  W.  385. 

Lassing,  J.,  delivered  the  opinion  of  the 
court : 

Between  8  and  9  o'clock  on  the  morning 
of  Friday,  July  12,  1907,  Richard  Quigley 
deposited  with  the  agent  of  the  appellant 
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company,  the  Cumberland  Telephone  ft  Tele- 
graph Company,  at  Glasgow,  Kentucky,  $25, 
to  be  transmitted  and  delivered  to  his  daugh- 
ter, Eddie  Curd,  in  Louisville,  Kentucky, 
for  the  purpose  of  having  the  body  of  the 
infant  child  of  appellee,  who  had  died  at 
the  home  of  Eddie  Curd,  her  sister,  in  Louis- 
ville, Kentucky,  prepared  for  burial,  and 
shipped  to  their  home  in  Barren  county. 
All  of  the  necessary  charges  were  paid  by 
the  appellee,  including  the  messenger  fee 
for  notifying  Eddie  Curd  that  the  money 
had  been  telegraphed,  and  for  her  to  call 
at  the  office  of  the  appellant  company  in 
Louisville  and  get  it.  The  money  was  not 
delivered  to  Eddie  Curd  until  about  noon  on 
Saturday,  and,  because  of  its  delay  in  trans- 
mission, appellee  alleged  that  he  was  caused 
to  lose  time  and  expend  money,  and  suflfer 
great  mental  pain  and  anguish  and  humilia- 
tion, and  he  sued  to  recover  of  api)ellant 
damages  therefor.  This  litigation  resulted 
in  a  verdict  in  favor  of  appellee  for  $200, 
and  from  the  judgment  predicated  on  that 
verdict  this  appeal  is  prosecuted. 

The  facts  as  alleged  in  the  pleadings,  and 
as  gathered  from  the  proof,  are  as  follows: 
Appellee's  daughter,  a  girl  some*  eleven  or 
twelve  years  old,  while  on  a  visit  with  her 
mother  to  her  married  sister,  Eddie  Curd, 
who  lived  in  the  city  of  Louisville,  was  taken 
sick  and  died.  This  was  on  Thursday,  July 
11th,  about  noon.  Mrs.  Curd  telegraphed 
her  father,  who  lived  some  4  miles  from 
Glasgow,  notifying  him  of  the  death  of  his 
daughter,  and  also  sent  a  special  delivery 
letter  to  a  friend  living  in  Glasgow,  with 
the  instruction  that  he  communicate  w^ith 
her  father  and  apprise  him  of  the  fact  that 
his  daughter  was  dead.  In  both  the  tele- 
gram and  the  letter  she  notified  her  father 
to  forward  to  her  the  money  necessary  to 
prepare  the  corpse  for  burial  and  shipment, 
as  she  was  without  funds  herself.  The  tele- 
gram was  received  early  Friday  morning. 
Appellee  at  once  went  to  Glasgow  where, 
upon  his  arrival,  he  also  received  the  spe- 
cial delivery  letter.  With  the  letter  and 
the  telegram  he  called  upon  the  agent  of  ap- 
pellant company  in  charge  of  its  office  in 
Glasgow,  and  notified  him  of  the  contents 
of  the  letter  and  of  his  purpose  and  desire 
tft  send  the  money  at  once  to  his  daughter. 
Upon  being  assured  that  the  money  could 
and  would  be  promptly  forwarded,  and  that 
it  would  not  take  over  thirty  or  forty  min- 
utes to  complete  the  transaction,  he  paid 
to  the  agent  the  $25,  together  with  all  the 
necessary  charges  for  telegraphing  and  trans- 
mitting the  money,  together  with  the  mes- 
senger fee  to  notify  his  daughter  that  the 
money  had  been  sent.  This  was  about  9 
o'clock  in  the  morning.  Appellee  returned  to 
his  home,  and,  relying  upon  the  assurances 
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of  the  agent  of  appellant  company  that  the 
money  would  be  promptly  transmitted  to  his 
daughter,  he  at  once  made  arrangements  for 
the  necessary  vehicle  to  meet  the  corpse  at 
the  6  o'clock  train  in  Glasgow,  upon  which 
train  his  daughter  would  have  had  ample 
time  to  ship  the  corpse  had  the  money  been 
promptly  delivered,  as  he  expected  it  to  be. 
The  corpse  was  not  upon  the  train,  and  ap- 
pellee, being  at  a  loss  to  know  what  was  the 
matter,  or  what  he  should  do,  called  upon 
the  agent  of  the  company  with  whom  he  had 
the  conversation  that  morning,  and  learned 
that  the  money  had  not  yet  been  delivered 
to  his  daughter,   but  was   assured  that  it 
would  be  delivered  early  Saturday  morning, 
in  time  for  the  shipment  of  the  corpse  of  his 
child   on   the    morning  train,  which   wouM 
stop  at  Cave  City,  some  3  or  4  miles  away 
from  appellee's  home.    Accordingly  appellee 
went  home,  and  again  made  preparation  for 
meeting  the  corpse  at  Cave  City.    When  the 
train  arrived  he  was  again  disappointed,  as 
the  corpse  was  not  on  it.    He  then  called  up 
his  daughter  in  Louisville,  over  the  appel- 
lant company's  line,  and  learned  that  the 
money  had  just  then — about  11:30  a.  m. — 
been  paid  to.  her.     She  did  not  have  time, 
after  receiving  this  money  on  Saturday  at 
11:30  A.  M.,  to  have  the  body  prepared  for 
shipment,  secure  the  necessary  permit,  etc., 
to  have  it  shipped  on  the  3  o'clock  train,  and 
hence  was  compelled  to  wait  until  Sunday 
morning,  when  the  body  was  shipped  to  Cave 
City,  arriving  there  at  11  o'clock  Sunday, 
and  was  buried  about  4  o'clock  on  the  even- 
ing of  the  same  day.    At  this  time  the  body 
was  badly  discolored,  and  in  an  advanced 
state  of  decomposition. 

Counsel  for  appellant  offer  quite  a  num- 
ber of  reasons  why  the  judgment  should  be 
reversed.  Their  first  complaint  is  that  the 
petition  was  fatally  defective,  and  that  the 
demurrer  should  have  been  sustained  there- 
to. In  substance,  it  alleges  that,  by  reason 
of  the  negligent  acts  of  appellant  in  failing 
to  transmit  the  money,  the  plaintifT  was 
catised  to  suffer  great  mental  pain  and  an- 
guish by  reason  of  the  delay  in  the  ship- 
ment of  the  corpse,  loss  of  time,  and  ex- 
penditure of  money.  We  are  of  opinion  that 
these  allegations  constituted  a  cause  of  ac- 
tion, and,  if  true,  appellaft  should  be  held 
answerable  therefor. 

Appellant's  next  complaint  is  that  it  was 
not  liable,  because  of  the  intervention  of  a 
new  agency,  in  the  persons  of  Eddie  Curd 
and  the  railroad  company,  and  that  it  is  un- 
certain, even  though  the  money  had  been 
promptly  delivered  by  appellant,  whether  or 
not  Eddie  Curd  would  have  promptly,  or 
sooner  than  she  did,  prepared  the  corpse  for 
fthipment,  or  that  the  railroad  company, 
after  receiving  same,  would  have  promptly 
shipped  and  delivered  it  to  its  destination  in 
19LJLA.(N.S.) 


Barren  county;  and,  therefore,  under  the 
rule  announced  in  the  cases  of  Taliferro  v. 
Western  U.  Teleg.  Co.  21  Ky.  L.  Bep.  1290, 
64  S.  W.  826,  Chapman  v.  Western  U.  Teleg. 
Co.  90  Ky.  265,  13  S.  W.  880,  and  Smith  v. 
Western  U.  Teleg.  Co.  84  Ky.  664,  2  S.  W. 
483,  there  can  be  no  recovery.  In  the  Tali- 
ferro Case  no  recovery  was  allowed  "be- 
cause," said  the  court,  "his  telegram  was 
only  an  inquiry.  It  may  be  that  if  his  tele- 
gram had  been  received  in  the  confusion  of 
the  household,  an  answer  might  not  have 
been  sent,  or  if  sent,  by  some  nvscarriage, 
without  fault  of  appellee,  it  might  never 
have  reached  appellant.  Legal  damages  are 
such  as  directly  and  naturally  result  from 
the  wrongful  act  complained  of."  In  the 
Chapman  Case  Chapman  sued  for  loss  occa- 
'  sioned  by  not  being  able  to  attend  his  father 
before  death,  alleging  that,  had  the  telegram 
been  delivered,  he  would  have  visited  his 
father,  and  his  father  would  have  made  him 
a  present  of  a  note  which  he  held  against 
him.  The  recovery  in  this  case  was  denied, 
because  the  claim  on  which  the  damage  was 
founded  was  entirely  too  remote,  it  being 
uncertain  whether  his  father  would  have 
given  him  the  note  or  not,  and  that  there 
was  nothing  in  the  telegram  to  put  the  com- 
pany upon  notice  of  the  purpose  for  which 
Chapman  wanted  to  see  his  father  before 
death.  In  the  case  of  Smith  v.  Western  U. 
Teleg.  Co.  appellant  sought  to  recover  dam- 
ages because  of  the  failure  to  deliver  to  him 
a  message  notifying  him  of  the  condition  of 
the  stock  marKet,  alleging  that,  had  he  re- 
ceived the  message,  he  would  have  tele- 
graphed certain  instructions  to  his  broker, 
and  thereby  saved  himself  several  thousand 
dollars.  Here,  again,  the  damages  were  held 
to  be  too  remote  and  speculative,  and  that 
the  failure  to  deliver  the  telegram  in  the 
ordinary  course  of  events  could  not  be 
charged  to  have  been  the  cause  of  pecuniary 
loss.  It  will  be  observed  that  in  none  of 
these  cases  was  the  company  notified  of  the 
particular  importance  attached  to  the  tele- 
gram, which  was  later  made  the  basis  of  the 
claim  for  damages.  But  not  so  in  the  case 
at  bar.  The  company  knew  that  appellee's 
daughter  had  written  to  him  that  she  was 
unable  to  ship  the  corpse  because  of  the  lack 
of  funds,  that  it  would  take  $26,  and  that 
it  was  to  meet  this  very  emergency  that  the 
money  was  sent.  It  is  common  knowledge 
that  in  warm  weather  a  corpse  cannot  be 
kept  long  before  decomposition  becomes  ad- 
vanced. Hence  appellant's  agent  and  serv- 
ants must  have  known  that  any  delay  on 
their  part  in  the  transmission  of  this  money 
and  the  carrying  out  of  their  contract  with 
Appellee  would  delay  the  interment  of  his 
daughter,  and  it  is  but  natural  and  human 
that  he  would  suffer  mental  worry  and  an- 
guish by  having  the  burial  of  his  child  de- 


578 


KENTUCKY  COURT  OF  APPEALS. 


Sept., 


layed  until  its  body  was  in  an  advanced 
state  of  decomposition. 

Appellee  desired  to  give  his  daughter  a 
decent  and  timely  burial.  With  this  end  in 
view  he  sought  the  services  of  appellant, 
and  appellant  contracted  with  him  to  send 
the  money  necessary  to  enable  him  to  have 
his  daughter  properly  prepared  for  burial 
and  promptly  shipped.  Had  it  carried  out 
its  contract,  and  delivered  this  money  with- 
in a  reasonable  time,  there  is  no  question 
but  what  the  body  would  have  been  promptly 
.shipped,  and  the  wish  and  desire  of  the 
father  gratified.  It  failed,  however,  to  carry 
out  its  contract,  and  scant  excuse  is  offered 
in  the  record  for  its  not  having  done  so.  An 
attempt  is  made  to  shift  the  responsibility 
for  the  delay  in  delivering  the  money  to 
Eddie  Curd,  appellee's  daughter,  but  the  de- 
cided weight  of  the  testimony  and  the  cir- 
cumstances surrounding  the  transaction  are 
altogether  in  favor  of  the  finding  of  the  jury 
that  the  responsibility  for  this  delay  in  the 
delivery  of  the  money  rested  with  appel- 
lant; hence,  if  by  its  negligence  appellant 
added  to  the  weight  of  sorrow  then  borne 
by  appellee  because  of  the  loss  of  his  child, 
it  should  be  made  answerable  therefor;  for, 
as  said  by  this  court  in  the  case  of  Western 
U.  Teleg.  Co.  v.  Caldwell,  31  Ky.  L.  Rep. 
497,  12  L.R.A.(N.S.)  748,  102  S.  W.  840, 
appellant  will  not  be  permitted  to  escape 
responsibility  for  its  acts  upon  the  theory 
that  what  appellee's  agent  might  have  done 
was  too  remote  to  entitle  him  to  compensa- 
tion. 

It  is  further  insisted  that,  as  the  child  was 
already  dead,  the  mere  delay  in  its  shipment 
and  interment  affords  no  ground  of  com- 
plaint for  appellee.  To  this  we  cannot  agree. 
The  delay  in  the  delivery  of  the  money  and 
consequent-  shipment  of  the  body  denied  to 
appellee  the  right  to  give  his  child  a  prompt 
burial;  denied  to  him  the  right  to  look  upon 
its  features  as  they  were  in  life,  for,  while 
it  is  true  that  before  interment  the  casket 
was  opened,  it  is  equally  true  that  at  that 
time  the  body  had  become  so  discolored,  and 
decomposition  was  so  far  advanced,  that 
the  father  saw,  instead  of  the  features  of  his 
child,  a  badly  discolored  and  decomposed 
corpse.  If  this  condition  was  brought  about 
by  the  negligence  of  appellant,  and,  in  con- 
sequence thereof,  appellee  suffered  mental 
anguish,  humiliation,  and  pain,  appellant 
company  should  likewise  be  held  answerable 
therefor. 

Appellant  also  complains  that  the  court 
erred  in  instructing  the  jury  that  appellee 
might  recover  for  loss  of  time  and  money 
expended,  which  were  due  to  the  negligence 
of  appellant.  The  petition  charged  that 
there  was  a  loss  of  time  and  expenditure  of 
money  in  going  to  the  trains  for  the  purpose 
of  meeting  the  corpse.  If  there  was,  and 
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the  delay  in  the  shipment  of  the  corpse  was 
occasioned  by  the  failure  of  appellant  U> 
carry  out  its  contract  promptly,  then  it 
should  be  held  answerable  therefor,  and  the 
court  properly  submitted  this  question  to 
the  -jury. 

Appellant  also  complains  that  the  court 
erred  in  instructing  the  jury,  but  the  record 
shows  that  the  instructions  were,  if  any- 
thing, more  favorable  to  appellant  than  they 
were  to  appellee. 

Appellant  also  charges  that,  because  of 
misconduct  on  the  part  of  counsel  for  ap- 
pellee in  addressing  the  jury,  the  case  should 
be  reversed.  The  language  complained  of  is 
as  follows:  "I  will  tell  you  how  you  can 
know  that  the  defendant  did  not  notify  £d- 
!lie  Curd,  and  why  you  should  believe  her  in 
preference  to  Clyde  Harris.  Eddie  Curd 
went  out  and  tried  to  mortgage  her  only 
furniture  to  get  the  money  with  which  to 
buy  a  cofiin  and  ship  the  corpse,  and  you 
know  she  would  not  have  done  this  if  she 
had  been  notified  by  the  defendant."  At  the 
time  these  remarks  were  made  counsel  for 
appellant  objected,  and  the  court  thereupon 
directed  the  jury  that  they  must  bear  the 
evidence  in  mind,  and,  if  counsel  went  out- 
side of  the  evidence  in  his  speech,  they  must 
disregard  it.  It  was  error  for  counsel  to 
make  a  statement  of  fact  which  was  not  sup- 
ported by  the  evidence  in  the  case,  and,  upon 
his  doing  so,  the  trial  court  should  have  ex- 
cluded it,  and  reprimanded  him  for  having 
done  so,  and  directed  the  jury  to  disregard 
the  statement;  but  we  are  of  opinion  that 
the  admonition  of  the  court  had  this  effect 
before  an  intelligent  jury,  and  that  appel- 
lant's case  was  not  prejudiced  thereby. 

To  the  complaint  that  the  verdict  is  ex- 
cessive, we  may  say  that  larger  verdicts 
have  repeatedly  been  upheld  in  cases  not 
more  meritorious  and  under  circumstances 
less  aggravating. 

On  the  whole  case  it  is  apparent  that  ap- 
pellant had  a  fair  trial,  and  the  judgment 
is  therefore  affirmed. 
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oT  the  state  provides:  "The  powers  of  the 
government  of  this  state  are  divided  into 
three  distinct  departments,  the  legislative, 
executive,  and  judicial,  and  no  person  or 
collection  of  persons,  being  one  of  these  de- 
partments, shall  exercise  any  power  prop- 
erly belonging  to  either  of  the  others,  ex- 
cept as  hereinafter  expressly  directed  or 
permitted."  The  charter  of  cities  of  the 
metropolitan  class  provides  that  the  mayor 
shall  be  the  chief  executive  officer  of  the 
city,  shall  have  power,  by  and  with  the 
consent  of  the  city  council,  to  appoint  all 
officers  deemed  necessary  for  the  good 
government  of  the  city,  unless  otherwise 
provided  in  the  charter,  that  he  shall  have 
the  superintending  of  all  officers  and  affairs 
of  the  city,  except  when  otherwise  provid- 
ed. The  charter  also  provides  for  a  board 
of   five    park    commissioners,    whose   duties 


are  wholly  executive  and  administrative, 
and  who  are  responsible  alone  to  the  city, 
and  whose  reports  and  recommendations 
are  made  to  the  mayor  and  council  exclu- 
sively. They  perform  no  judicial  functions 
or  duties,  have  no  connection  with,  and  are 
in  no  sense  responsible  to,  the  district  court 
or  any  of  the  judges  thereof.  Held,  that 
that  part  of  §  55  of  the  charter  which  pro- 
vides for  their  appointment  by  the  judges 
of  the  district  court  of  the  judicial  district 
in  which  such  cities  shall  be  situated  is 
unconstitutional  and  void,  and  that  the  ap- 
pointing power  is  with  the  mayor  and  coun- 
cil 

(September  16,  1008.) 

APPLICATION   for  a  writ  of  quo  war- 
ranto to  determine  the  legality  of  the 


Case  Note.  ~-  May  appointment  of  mu- 
nicipal officers  he  constitutionally 
delegated  to  courts  or  Judges  there* 
of? 

So  decided  a  conflict  is  there  among  the 
authorities  on  the  foregoing  proposition,  it 
would  be  impracticable  to  do  more  than 
set  out  the  cases  which  have  considered 
the  matter. 

It  is  not  intended  to  include  cases  in- 
volving the  constitutionality  of  provisions 
delegating  to  a  court  or  judge  thereof  pow- 
er to  appoint  officials  for  the  performance 
of  a  public  duty  which  is  in  some  way  con- 
nected with  the  administration  of  justice, 
since  as  to  such  officials  the  power  of  ap- 
pointment is  clearly  recognized. 

The  cases  are  about  evenly  balanced  on 
the  question  here  under  consideration,  thos« 
wherein  the  power  to  delegate  to  the  judi- 
ciary the  right  to  appoint  officials  of  mu- 
nicipalities is  denied  reaching  that  con- 
clusion upon  variant  theories. 

Thus,  in  Beasley  v.  Ridout,  94  Md.  641, 
52  Atl.  61,  an  act  of  the  legislature  impos- 
ing upon  certain  judges  the  duty  of  ap- 
pointing a  board  of  visitors  of  a  jail  waH 
held  to  be  unconstitutional  on  the  ground 
that  the  duty  thus  sought  to  be  imposed 
was  not  a  judicial  one,  and  that,  in  making 
these  appointments,  the  judges  were  not  per- 
forming a  judicial  function.  This  case  is 
based  upon  the  authority  of  prior  decisions 
of  the  courts  of  that  state  to  the  effect 
that  the  judiciary  cannot  be  compelled  to 
perform  services  not  of  a  judicial  nature. 

An  act  requiring  the  judges  of  a  court 
created  by  the  Constitution  to  appoint 
trustees  of  a  waterworks  belonging  to  a 
municipality  which  is  a  going  concern  was 
held,  in  State  ex  rel.  White  v.  Barker,  116 
Iowa,  96,  67  L.R.A.  244,  93  Am.  St.  Rep. 
222,  89  N.  W.  204,  to  be  unconstitutional 
because  conflicting  with  the  constitutional 
provision  by  which  the  power  of  govern- 
ment was  divided  into  three  different  de- 
partments, the  legislative,  executive,  and 
judicial,— especially  with  that  provision 
thereof,  which  declares  that  "no  person 
charged  with  the  exercise  of  powers  prop- 
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erly  belonging  to  one  of  these  departments 
shall  exercise  any  function  appertaining  to 
either  of  the  others,  except  in  cases  here- 
inafter expressly  directed  or  permitted."  It 
is  said  that  powers  not  in  themselves  ju- 
dicial, and  that  are  not  to  be  exercised  in 
the  discharge  of  the  functions  of  the  judi- 
cial department,  cannot  be  conferred  on 
courts  or  judges  designated  by  the  Consti- 
tution as  a  part  of  the  judicial  department 
of  the  state.  The  case  strikes  the  keynote, 
of  the  spirit  at  least,  of  the  decisions  which 
declare  the  unconstitutionality  of  laws  at- 
tempting to  impose  on  courts  or  judges 
thereof  the  power  of  appointment,  where 
the  office  does  not  in  some  form  relate  to 
the  administration  of  justice.  The  court 
said:  "Judges  of  courts  created  by  the  Con- 
stitution should  not  be  burdened  with  ex- 
ecutive or  administrative  duties.  They 
should  as  nearly  as  possible  be  freed  from 
everything  not  judicial  in  character.  Re- 
spect for  the  position  has  materially  less- 
ened whenever  judges  have  attempted  to 
discharge  duties  of  an  executive  character. 
The  judge  should  have  no  favors  to  grant, 
no  patronage  to  dispose  of,  and  no  friends 
to  reward.  The  spoils  system  should  have 
no  place  in  the  selection  of  judicial  officers." 

Much  the  same  reasoning  was  used  in 
State  ex  rel.  Young  v.  Brill,  100  Minn.  499, 
111  N.  W.  294,  639,  10  A.  A  E.  Ann.  Cas. 
425,  in  denying  the  right  of  the  legislature 
to  require  judges  of  the  district  court,  or  a 
majority  of  them,  to  appoint  the  directors 
or  members  of  the  board  of  control  of  a 
county.  The  act  was  held  unconstitutional ' 
because  it  attempted  to  impose  upon  the 
members  of  the  judiciary  powers  and  func- 
tions which  were,  by  the  Constitution  of 
the  state,  assigned  to  another  department 
of  the  government.  In  Minnesota  the  Con- 
stitution defining  the  power  of  a  governor 
provides  that  he  shall  have  power,  by  and 
with  the  advice  and  consent  of  the  senate, 
to  appoint  a  state  librarian  and  notaries 
public,  and  such  other  officers  as  may  be 
provided  by  law. 

One  of  the  leading  cases  sustaining  this 
doctrine  is  Re  Election  Suprs.  114  Mass. 
247,  19  Am.  Rep.  341.     The  question  there 
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appointment  of  J.  N.  Neble  aud  John  Tiaten- 
Ber  by  the  judges  of  the  district  court  as 
park  commissioners.  Judgment  for  the  de- 
fendant in  the  first  case,  for  the  state  in 
the  second. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  T.  Thompson  and  W.  B. 
Rose,  for  relator. 

Messrs.  H.  E.  Btirnam  and  John  A. 
RIne  for  respondent  Neble. 

Mr.  Francis  A.  Rro^an,  for  respondent 
Latenser : 

The  separation  of  the  powers  of  govern- 
ment into  three  distinct  departments  relates 
to  the  state  government  only,  and  is  not  ap- 
plicable to  municipal  or  other  local  bodies, 
whose  governments  are  created  and  whose 
offices  established  by  the  legislature. 


People  ex  rel.  Atty.  Gen.  ▼.  Pi-ovinea,  34 
Cal.  520;  Rtaude  v.  Election  Comrp.  61 
Cai.  313;  Fox  v.  McDonald,  101  Ala.  51,  21 
L.R.A.  529,  46  Am.  St.  Rep.  98,  13  So.  416; 
People  ex  rel.  Grinnell  v.  Hoffman,  116  III. 
687,  56  Am.  Rep.  793,  5  N.  E.  596,  8  N. 
E.  788;  People  ex  rel.  Longenecker  v.  Nel- 
son, 133  111.- 566,  27  N.  E.  217;  Terre  Haute 
V.  Evansville  &  T.  H.  R.  Co.  149  Ind.  174, 
37  L.R.A.  189,  46  N.  E.  77;  Eckerson  ▼. 
Des  Moines,  137  Iowa,  462,  116  N.  W.  177; 
Sawyer  v.  Dooley,  21  Nev.  390,  32  Pac. 
437. 

The  function  of  appointing  to  office  does 
not  inherently  belong  to  the  executive  de- 
partment, but  is  one  which  may  properly 
and  naturally,  by  the  Constitution,  or  by 
statute  not  inconsistent  with  the  Constitu- 


under  consideration  was  the  constitutional- 
ity of  an  act  directing  the  justice  of  the 
supreme  judicial  court  to  appoint  super- 
visors of  elections.  The  statute  was  held 
unconstitutional,  upon  the  ground  that  the 
power  of  appointing  such  officers  could  not 
be  conferred  upon  a  judiciary  without  vi- 
olating the  Constitution,  since  such  an  ap- 
pointment did  not  in  any  way  require  the 
exercise  of  judicial  functions.  The  Dec- 
laration of  Rights  of  that  state  declares 
that,  "in  the  government  of  this  common- 
wealth, the  legislative  department  shall 
never  exercise  the  executive  and  judicial 
powers,  or  either  of  them;  the  executive 
shall  never  exercise  the  legislative  or  judi- 
cial powers,  or  either  of  them;  the  judicial 
shall  never  exercise  the  executive  or  legis- 
lative powers,  or  either  of  them, — to  the 
end  it  may  be  a  government  of  laws,  and  not 
of  men." 

In  State  ex  rel.  Hadley  v.  Washburn,  167 
Mo.  680,  90  Am.  St.  Rep.  430,  67  S.  W.  592, 
90  Am.  St.  Rep.  430,  a  constitutional  dec- 
laration that  "the  powers  of  government 
shall  be  divided  into  three  distinct  depart- 
ments,— the  legislative,  executive,  and  judi- 
cial, each  of  which  shall  be  confided  to  a 
separate  magistracy;  and  n6  person,  or  col- 
lection of  persons,  charged  with  the  exercis? 
of  powers  properly  belonging  to  one  of 
those  departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others, 
except  in  the  instances  in  this  Constitution 
expressly  directed  or  permitted,"  was  con- 
strued to  dispose  of  all  the  powers  of  the 
state  government.  An  act  providing  for 
the  appointment  of  election  commissioners 
by  one  other  than  the  executive  power,  was 
therefore  held  to  be  violative  of  this  con- 
stitutional provision,  and  therefore  uncon- 
stitutional, as  the  legislature  could  not  ap- 
propriate to  itself  the  power  that  the  Con- 
stitution had  conferrea  upon  the  executive, 
neither  could  it  rob  the  executive  of  that 
power  by  conferring  it  on  an  outside  offi- 
cial agency  of  its  own  appointment.  There 
was  another  provision  of  the  Constitution 
of  that  state  which  was  that  the  appoint- 
ment of  all  officers  not  otherwise  directed 
bv  the  Constitution  should  be  made  in  such 
19L.R.A.(N.S.) 


manner  as  may  be  prescribed  by  law.  This 
section  was  construed  not  to  confer  any 
power  of  appointment  upon  a  legislature, 
but  simply  conferred  upon  it  the  power  to 
direct  the   manner   of   appointment. 

The  earlier  New  Jersey  cases  seemed  al- 
so to  recognize  this  doctrine.  It  was  clearly 
declared  in  Re  Cleveland,  51  N.  J.  L.  311, 
17  Atl.  772;  and  also  in  Schwarz  v.  Dover, 
68  N.  J.  L.  576,  53  Atl.  214. 

In  Ross  V.  Chosen  Freeholders,  69  N.  J. 
L.  291,  55  Atl.  310,  however,  the  court  of 
errors  and  appeals  upheld  the  constitution- 
ality of  an  act  providing  for  the  appoint- 
ment of  park  commissioners  by  a  justice  of 
the  supreme  court,  as  against  an  objection 
based  upon  article  3  of  the  Constitution, 
declaring  that  ''the  powers  of  the  govern- 
ment shall  be  divided  into  three  distinct 
departments,  the  legislative,  executive  and 
judicial,"  and  containing  the  prohibitive 
clause,  "no  person  or  persons  belonging  to 
or  constituting  one  oi  these  departments 
shall  exercise  any  of  the  powers  properly 
belonging  to  either  of  the  others,"  and  an 
excepting  clause,  "except  as  herein  express- 
ly provided."  The  court  emphasized  the 
fact  that  the  force  of  the  prohibitive  clause 
is  not  to  confine  the  legislature  to  powers 
which  are  legislative,  the  governor  to  pow- 
ers which  are  executive,  and  the  courts  to 
powers  which  are  judicial,  but  merely  to 
forbid  each  department  to  encroach  upon 
the  powers  properly  belonging  to  another; 
and  said  that  the  question  was  whether  the 
power  of  appointing  to  office  can  be  said 
in  **our"  government  to  belong  properly  to 
the  legislature,  or  to  the  governor,  or  to  the 
courts,  so  that  its  exercise  by  any  save  one 
of  these  departments  is  prohibited.  The 
court  then  proceeded  to  show  historically 
that  the  power  of  appointment  had  been 
expressly  distributed  by  the  Constitut'on 
itself  among  all  the  departments  of  the 
government,  and  therefore  did  not  properly 
belong  to  any  one  of  those  departments,  as 
distinguished  from  the  other,  within  the 
prohibitive  clause  already  referred  to.  The 
court  further  said,  however,  that,  if  it  had 
reached  the  conclusion  that  the  power  of 
appointing  officers  was,  because  of  its  na- 
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tion,  be  vested  in  such  persons  or  bodies  as 
the  legislature,  when  acting  within  its 
recognized  powers,  may  see  fit  to  designate. 
Fox  V,  McDonald,  supra;  People  ex  rel. 
Dunham  ▼.  Morgan,  90  111.  658;  Cornell  v. 
People,. 107  111.  372;  People  ex  rel.  Grinnell 
T.  Hoifman,  supra;  Hovey  v.  State,  119  Ind. 
386,  21  N.  E.  890;  French  v.  State,  141  Ind. 
618,  29  L.R.A.  113,  41  N.  E.  2;  Terre  Haute 
▼.  Evansville  &  T.  H.  R.  Co.  supra;  Balti- 
more ▼.  State,  15  Md.  376,  74  Am.  Dec.  672 ; 
SUte  V.  McNay,  100  Md.  622,  60  Atl.  273; 
^tate  ex  rel.  Sherman  v.  George,  22  Or.  142, 
16  L.R^.  737,  29  Am.  St.  Rep.  586,  29  Pac. 
366;  Re  Terrett,  34  Mont.  325,  86  Pac.  266; 
Ross  y.  Chosen  Freeholders,  69  N.  J.  L.  291, 
55  Atl.  310;  Cunningham  v.  Sprinkle,  124 
N.  C.  638,  33  S.  E.  138;  University  of  North 


Carolina  v.  Mclver,  72  N.  C.  76;  People  ex 
rel.  Le  Roy  v.  Hurlbut,  24  Mich,  44,  9  Am. 
Rep.  103;  Biggs  v.  McBride,  17  Or.  640,  5 
L.R.A.  115,  21  Pac.  878;  People  ex  rel. 
Waterman  v.  Freeman,  80  Cal.  233,  13  Am. 
St.  Rep.  122,  22  Pac.  173;  Re  Siebold,  100 
U.  S.  371,  25  L.  ed.  717;  Fairview  v.  Giffee, 
73  Ohio  St.  183,  76  N.  E.  865;  People  ex  rel. 
Atty.  Gen.  v.  Provines,  supra. 

In  creating  offices  for  the  government  of 
local  municipal  bodies  and  providing  for 
the  manner  of  filling  them,  the  legislature 
may  avail  itself  of  the  services  of  judges 
of  the  constitutional  courts,  and  invest  them 
with  the  power  of  making  the  appoint- 
ments. 

Staud'e  v.  Election  Comrs. ;  Fox  v.  McDon- 
ald;    People   ex   rel.   Dunham   v.   Morgan; 


ture,    covered   by   the   distributive   or   pro- 
hibitive  clauses  of  tfrticle  3,  it  must  nev- 
ertheless   have    conceded   tliat — ^by   force   of 
the  exception  clause  of  that  article,  and  of 
the    unmistakable    recognition    of    the    au- 
thority   of   the    lawmaking   department    to 
provide  for  the  appointment  of  all  oflicers 
(whose   appointment  is  not  deflnitely   reg- 
ulated  by   the   Constitution   itself)    by  the 
declaration  in  article  7  that  "all  other  of- 
ficers   whose    appointments   are   not   other- 
wise  provided   for   by   law   shall   be  nomi- 
nated by  the  governor  and  appointed  by  him 
with  the  advice  and  consent  of  the  senate*' 
the    legislature    was    authorized    to    make 
such  different  provisions  for  the  exercise  of 
that  power  as  it  deemed  proper  respectin<» 
the   officers   whose   appointments   were   not 
otherwise    provided    for.      It    was    further 
held  that  the  act  was  not  in  violation  of  the 
provision  of   article   7   of  the  Constitution 
declaring  that  "the  justices  of  the  supreme 
court  and  chancellor     .     .     .     shall  hold  no 
other   office  under  the  government  of   this 
state  or  of  the  United  States."    The  court 
said  that  it  could  not  accept  the  view  sup- 
ported by  Re  Election  Suprs.  supra,  that, 
whenever  a  new  duty  is  cast  upon  an  offi- 
cer, he  receives  tf  new  office ;  and  that,  even 
if  it  should  accept  that  view,  it  would  be 
confronted    with    the    clause    already   men- 
tioned,  which  empowers  the  legislature  to 
provide  by  law  for  the  appointment  of  offi- 
cers, and,  reading  the  two  clauses  together 
there  was  no  clear  implication  that  the  dis- 
cretion confided  to  the  legislature  without 
express    limitation   was   so   restricted    that 
it   might  not  vest   in   the   justices   of   the 
Fimreme    court    of    the    chnnoellor    the    ap- 
pointment   of     officers     unconnected     with 
their,  judicial  functions.     The  court  added 
that   the    contrary    view    expressed    in    Re 
Cleveland,     supra,    was    obiler,    and     that 
Schwarz  v.   Dover,   supra,   was   largely   in- 
fluenced  by  the  dicta   in   the  earlier   case. 
This  case  was  followed  as  authority   in 
New  Jersey  Zinc  Co.  v.  Sussex  County  Bd.  of 
Equalization,  70  N.  J.  L.  186,  56  Atl.  138. 
wherein  the  constitutionality  of  an  act  pro- 
viding for  the  appointment  of  tax  equal i- 
1»L.R,A.(N.S.)^ 


zation  commissioners  by   the  judge  of  the 
court  of  common  pleas  was  sustained. 

The  case  of  Schwarz  v.  Dover  was  also 
again  presented  to  the  court  in  70  N.  J.  L. 
602,  57  Atl.  394,  and,  on  the  authority  of 
tlie  Ross  Case,  the  former  decision  was  held 
to  have  been  overruled;  and  the  Ross  Case 
was  followed  as  authority. 

In  Fox  v.  McDonald,  101  Ala.  61.  21 
L.R.A.  529,  46  Am.  St.  Rep.  98,  13  So.  416, 
the  Alabama  supreme  court,  upon  reason-  • 
ing  quite  similar  to  that  employed  by  the 
New  Jersey  court  in  the  Ross  Case,  upheld 
a  law  providing  for  the  appointment  of 
police  commissioners  for  a-  city  by  a  pro- 
bate judge  of  the  county,  against  an  ohj(>c- 
tion  based  upon  a  provision  of  the  Con- 
stitution that  the  powers  of  the  govern- 
ment "shall  be  divided  into  three  distinct 
departments,  each  of  which  shall  be  con- 
fided to  a  separate  body  of  magistracy,  to 
wit:  Those  which  are  legislative,  to  one; 
those  which  are  executive,  to  another;  anil 
those  which  are  judicial,  to  another.  §  2.  * 
No  person  or  collection  of  persons,  being 
of  one  of  those  departments,  shall  exercise 
any  power  properly  belonging  to  cither  of 
the  others,  except  in  the  instances  herein- 
after expressly  directed  or  permitted."  The 
court  said,  in  efTect,  that  the  question 
whether  a  particular  function  of  govern- 
ment pertains  to  one  of  the  departments 
so  as  to  forbid  its  exercise  by  either  of  the 
others  is  not  necessarily  determined  by  as- 
certaining whether  that  function  partakes 
of  a  legislative,  executive,  or  judicial  na- 
ture, but  must  be  determined  in  view  of 
history  and  experience;  and  that  by  this 
test  the  power  to  appoint  to  office,  or  to 
fill  vacancies,  is  not  so  inherently  an  ex- 
ecutive function  as  to  prevent  the  legisla- 
ture from  conferring  the  power  to  exercise 
it  upon  the  judiciary. 

The  constitutionality  of  an  act  making 
it  the  duty  of  the  judge  of  a  superior 
court  of  the  county  to  appoint  freeholders 
to  constitute  a  board  of  registration  and 
election  managers  for  a  city  in  the  coimtv 
was  upheld  in  Russell  v.  Cooley,  69 'Ga.  216, 
as  against  an  objection  based  on  a  consti- 
tutional provision  that  "the  legislative,  ju- 
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Cornell  v.  People  and  People  ex  rel.  Grin- 
nell  V.  liofFman, — supra;  RusAell  v.  Cooley, 
09  Ga.  216;  Terre  Haute  v.  Evansville  &  T. 
H.  R.  Co. ;  State  ex  rel.  Sherman  v.  George ; 
Re  Terrett  and  Rose  v.  Chosen  Freeholders, 
supra;  Foster  v.  Rowe,  128  Wis.  326,  107 
N.  W.  635,  8  A.  &  E.  Ann.  Cas.  595;  People 
ex  rel.  Rhodes  v.  Fleming,  10  Colo.  553,  16 
Pac.  298;  Walker  v.  Cincinnati,  21  Ohio  St. 
14,  8  Am.  Rep.  24;  People  ex  rel.  Atty.  Gen. 
V.  Provines,  supra;  Redell  v.  Moores,  63 
Neb.  219,  55  L.R.A.  740,  93  Am.  St.  Rep. 
431,  88  N.  W.  243. 

The  judges,  in  appointing  the  commis- 
sioners,  are  not  performing  judicial  acts. 

Mattheis  v.  Freemont,  E.  &  M.  Valley  R. 
Co.  53  Neb.  681,  74  N.  W.  30;  Re  Jorgensen, 
75  Neb.  401,  106  N.  W.  462;  Wicomico 
County  V.  Todd,  97  Md.  247,  62  L.R.A.  809, 
99  Am.  St.  Rep.  438,  64  Atl.  963;  Stenberg 
V.  State,  48  Neb.  299,  67  N.  W.  190;  Wahoo 
V.  Dickinson,  23  Neb.  426,  36  N.  W.  813; 
Foster  v.  Rowe,  supra;  Re  North  Milwau- 
kee, 93  Wis.  616,  33  L.R.A.  638,  67  N.  W. 
1033;  Fairview  y.  Giffee  and  Redell  ▼. 
Moores,  supra. 

Reese,  J.,  delivered  the  opinion  of  the 
court: 

These  two  actions  arise  out  of  the  follow- 
ing facts: 


In  the  charter  of  cities  of  the  metropoli- 
tan class  (chap.  12a,  Comp.  SUt.  1907)  the 
authority  is  conferred  upon  the  mayor  of 
such  cities,  "by  and  with  the  consent  of  a 
majority  of  the  entire  council,  to  appoint 
all  officers  that  may  be  deemed  necessary 
for  the  good  government  of  the  city,  unless 
otherwise  provided  for  in  this  act,"  etc. 
§  26.  By  §  54  it  is  provided  that  in  each 
city  of  the  class  named  there  shall  be  a 
board  of  park  commissioners,  who  shall  have 
charge  of  the  parks  and  public  grounds  of 
the  city,  with  power  to  establish  rules  for 
the  management,  care,  and  use  of  public 
parks,  park  ways,  and  boulevards,  and,  from 
time  to  time,  devise,  suggest,  and  recom- 
mend to  the  mayor  and  council  a  system  of 
public  parks,  park  ways,  and  boulevards  or 
additions  thereto  within  the  city,  or  with- 
in 3  miles  of  the  limits  thereof,  and  to 
designate  the  lands,  fets,  or  grounds  neces- 
sary to  be  used,  purchased,  or  appropriated 
for  such  purpose.  Section  55  is  as  follows: 
"Said  board  of  park  commissioners  shall  be 
composed  of  five  members,  who  shall  be 
resident  freeholders  of  such  city,  and  who 
shall  be  appointed  by  the  judges  of  the  dis- 
trict court  of  the  judicial  district,  in  which 
such  city  shall  be  situated.  It  shall  be  the 
duty  of  said  judges,  a  majority  concurring, 
to  appoint  or  reappoint  one  of  said  board 


dicial,  and  executive  powers  shall  forever 
remain  separate  and  distinct,  and  no  per- 
son discharging  the  duties  of  one  shall, 
at  the  same  time,  exercise  the  functions  of 
either  of  the  others,  except  as  herein  pro- 
vided." In  reply  to  the  objection  that 
the  appointment  of  the  board  of  registra- 
tion was  not  a  judicial  function,  the  court 
said  that  it  was  held  in  Beall  v.  Beall,  8 
Ga.  211,  that,  whilst,  the  Constitution  de- 
clares that  the  three  powers  of  the  govern- 
ment shall  be  distinct,  still  the  separation 
is  not,  and  from  the  nature  of  things  can- 
not be,  total;  and  the  court,  in  the  Russell 
Case,  concludes  that  it  could  see  no  uncon- 
stitutionality in  the  act  under  the  ruling 
in  the  Beall  Case,  and  according  to  the 
uniform  practice  of  the  state  government 
in  each  of  its  departments  from  Colonial 
times  to  the  "present." 

In  Staude  v.  Election  Comrs.  61  Cal. 
313,  the  court,  without  regard  to  its  own 
views  as  to  the  correctness  or  incorrect- 
ness of  the  doctrine,  upheld  the  constitu- 
tionality of  a  statute  imposing  upon  dis- 
trict judges  the  duty  of  appointing  police 
commissioners  for  a  city,  as  against  an 
objection  based  on  the  constitutional  pro- 
vision that  "the  powers  of  the  government 
of  the  state  of  California  shall  be  divided 
into  three  separate  departments, — the  leg- 
islative, the  executive,  and  judicial, — and  no 
person  charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  these  depart- 
ments shall  exercise  any  functions  apper- 
taining to  either  of  tLe  others,  except  in 
19L.R.A.(N.S.) 


the  cases  hereinafter  expressly  directed  or 
permitted; — upon  the  authority  of  pre- 
vious decisions  holding  that  the  constitu- 
tional provision  in  question  meant  that  the 
powers  of  the  state  government,  not  the 
local  governments  thereafter  to  be  created 
by  the  legislature,  shall  be  divided  into 
three  departments,  and  that  the  members 
of  one  department  shall  have  no  part  or 
lot  in  the  management  of  the  affairs  of 
either  of  the  other  departments. 

The  Illinois  cases  are  along  the  same 
line.  Indeed,  it  may  be  fairly  said  of  the 
decisions  of  that  court  ,on  this  question 
that  the  legislature  is  not  regarded  as  a 
co-ordinate  branch  of  the  government,  but 
rather  as  a  superior  branch  of  the  govern- 
ment; and  that  it  has  the  inherent  power, 
where  not  expressly  limited  by  the  Consti- 
tution, to  impose  upon  the  judicial  branch 
of  the  government  the  duty  of  exercising 
nonjudicial  functions,  as  the  appointment 
of  park  commissioners  of  a  municipality. 
People  ex  rel.  Dunham  ▼.  Morgan,  90  lil. 
558.  It  is  held  in  that  case  that  imposing 
upon  the  judicial  department  of  the  gov- 
ernment the  duty  of  making  appointments 
of  officials  for  political  and  nonjudicial 
offices  is  within  the  power  of  the  legisla- 
ture, and  does  not  come  within  the  limita- 
tion which  arises  by  the  establishment  of 
the  other  departments  of  the  government, 
and  the  constitutional  provisions  relating 
thereto,  which  prohibits  any  of  said  de- 
partments from  exercisini{  the  powers  con- 
ferred upon  the  other. 
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€^ch  year  on  the  second  Tuesday  of  May, 
and  to  fill  for  the  unexpired  term  any  va- 
cancies existing  in  the  board.  A  majority 
of  all  the  members  of  the  board  of  park  com- 
missioners shall  constitute  a  quorum." 
This  section  was  enacted  in  1889,  and,  in  ac- 
cordance with  its  proyisions,  the  judges  of 
the  district  court  appointed  the  park  com- 
missioners and  continued  to  do  so  until  the 
decision  of  this  court  of  the  case  of  State 
ex  rel.  Atty.  Gen.  v.  Moores  (State  ex  rel. 
Smyth  V.  Moores)  55  Neb.  480,  41  L.R.A. 
624,  76  N.  W.  175,  which  occurred  June  23, 
1898,  and  by  which  it  was  held  that  the  law 
authorizing  the  governor  to  appoint  the 
members  of  the  board  of  fire  and  police  com- 
missioners was  unconstitutional  and  void. 
The  judges  then  declined  to  make  further 
appointments,  as  it  would  naturally  follow 
that  the  same  rule  would  have  to  be  ap- 
plied in  the  matter  of  the  appointment  of 
park  commissioners.  On  December  4,  1901, 
the  case  ol  Redell  v.  Moores,  63  Neb.  219, 
55  LJI.A.  740.  93  Am.  St.  Rep.  431,  88  N. 
W.  243,  was  decided,  and  by  which  the  con- 
clusion reached  in  the  former  case  was  not 
sustained,  and  the  holding  was  set  aside  and 
the  decision  overruled.  For  reasons  which 
were,  no  doubt,  well  founded,  the  judges 
made  no  further  appointments  until  May, 
1908,  when  they  niiade  the  appointment  of 


defendant  Latenser  as  required  by  the  sec- 
tion above  copied.  In  November,  1898,  the 
city  council  of  Omaha  passed  ordinance  ISJo. 
4530,  which  authorized  the  mayor  to  ap- 
point the  park  commissioners  by  and  with 
the  consent  and  approval  of  the  council,  and 
the  membership  of  said  commission  has 
been  supplied  by  his  appointments  until  the 
present  time,  the  defendant  Neble  being  one 
of  the  mayor's  appointees.  Tliese  actions 
are  brought  in  the  name  of  the  state  upon 
the  relation  of  the  attorney  general  for  the 
purpose  of  procuring  an  adjudication  of  the 
question  as  to  who  has  the  power  of  ap- 
pointment under  the  Constitution  and  law 
of  this  state. 

It  is  the  contention  of  counsel  for  de- 
fendant Neble  that  that  part  of  §  55,  above 
quoted,  which  authorizes  the  judges  of  the 
district  court  to  appoint  the  park  commis- 
sioners, is  unconstitutional  and  void  as  vio- 
lative of  §  1  of  article  2  of  the  Constitu- 
tion of  this  state,  for  the  reason  that  it 
imposes  the  duty  of  appointment  upon  the 
judicial  department  of  the  state,  while  the 
duty  of  appointment  calls  into  action  an 
executive  or  administrative  function  which 
can,  under  the  Constitution,  be  exercised 
only  by  executive  or  administrative  officers. 
It  is  the  contention  of  counsel  for  defendant 
Latenser  that  the  provision  objected  to  is 


To  the  same  effect  is  People  ex  rel.  Grin- 
nell  v.  HoflFman,  116  111.  587,  66  Am.  Rep. 
793,  6  N.  E.  596,  8  N.  E.  788,  as  to  the 
power  of  the  legislature  to  delegate  to  the 
judiciary  power  to  appoint  election  com- 
missioners of  a  municipality. 

Dicta  to  the  same  effect  may  be  found  in 
Re  Terrett,  34  Mont.  326,  86  Pac.  266. 

In  Seattle  v.  Seattle  &  M.  R.  Co.  50 
Wash.  132,  96  Pac.  958,  the  validity  of  a 
law  was  sustained  which  provided  that  the 
superior  court  should  pass  upon  special 
assessments  for  local  improvements,  and 
appoint  commissioners. 

To  the  same  effect,  also,  is  Re  Westlake 
Ave.  40  Wash.  144,  82  Pac.  279. 

In  the  following  cases  the  power  of  the 
legislature  to  impose  the  duty  upon  the 
judiciary  to  make  appointments  was  con- 
sidered, but  was  not  directly  passed  upon, 
as  it  was  held  that  the  appointments  in 
question  related  to,  or  grew  out  of,  the 
exercise  by  the  judiciary  of  its  judicial 
functions.  The  cases  are  therefore  within 
the  classes  of  cases  that  are  excluded;  but, 
as  they  are  border-line  cases  and  illustrate 
the  distinction,  it  will  not  be  unprofitable 
to  refer  to  them: 

In  Citizens'  Sav.  Bank  v.  Greenburgh, 
173  N.  Y.  215,  65  N.  E.  978,  the  delegation 
to  the  judiciary  of  the  power  to  appoint 
commissioners  of  highways  was  held  not  to 
be  unconstitutional  because  it  confei^ed 
nonjudicial  power  upon  the  supreme  court, 
as  the  power  of  appointment  was  in  rela- 
tion to  the  construction  of  highways  by  a 
19L.R.A.(N.S.). 


petition  to  that  court,  and  after  a  hearing 
was  had  thereon  as  to  the  necessity  of  the 
highway;  and  the  appointment  of  the  com- 
missioners was  therefore  the  exercise  of  a 
judicial  function, — ^that  is,  a  carrying  out 
of  the  orders  of  the  court.  The  language 
used  in  this  case  would  indicate  that,  if  the 
power  of  appointment  had  related  to  a  non- 
judicial function,  it  would  have  been  de- 
clared invalid. 

On  the  same  theory,  in  Cahill  v.  Perrine, 
105  Ky.  531,  49  S.  W.  344,  50  S.  W.  19,  the 
validity  of  an  act  which  provided  for  the 
appointment  by  the  circuit  judge  of  any 
county,  under  certain  circumstances,  of 
guards  to  protect  property  against  mobs, 
was  sustained  on  the  ground  that  the  ap- 
pointment of  such  guards  by  the  judge  was 
the  exercise  of  a  judicial  power,  as  the 
judge  was  a  conservator  of  the  peace 
throughout  the  commonwealth. 

And  in  Foster  v.  Rowe,  128  Wis.  326,  107 
N.  W.  635,  8  A.  &  E.  Ann.  Cas.  595,  the 
constitutionality  of  an  act  authorizing  the 
circuit  judge  of  each  circuit  to  appoint 
boards  of  equalization  was  sustained  upon 
the  theory  that  such  appointment  was  the 
exercise  of  a  power  quasi  judicial. 

On  the  same  theory,  in  Madison  County 
V.  Moore,  161  Ind.  426,  68  N.  E.  905,  the 
constitutionality  of  the  law  requiring  jus- 
tices of  the  peace,  upon  finding  a  person  to 
be  insane,  to  appomt  a  resident  of  the 
county  to  take  charge  of  such  insane  per- 
son, was  sustained. 
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valid  for  the  reasons,  first,  that  the  section 
of  ^  the  Constitution  can  refer  only  to  the 
departments  of  the  state  goyemment,  and 
has  no  reference  or  application  to  the  gov- 
ernment of  municipalities  and  the  subordi- 
nate departments  of  local  goiremmcnt;  and, 
second,  that,  if  the  Constitution  were  to  be 
80  applied,  the  appointment  by  the  judges 
would  still  be  valid,  as  the  mere  act  of  ap- 
pointment is  neither  an  executive,  adminis- 
trative, or  judicial  act,  nor  in  any  degree 
subject  to  the  usual  classification  of  those 
functions.  The  two  cases  have  been  con- 
solidated here,  and  are  to  be  disposed  of  as 
one,  each  involving  identically  the  same 
question,  and  are  submitted  on  oral  argu- 
ment and  exhaustive  printed  briefs.  We 
may  say  at  the  outset  that  the  principle  of 
local  self-government  has  not  been  invoked 
or  discussed  by  counsel  in  this  case,  and  the 
only  question  presented  for  our  determina- 
tion is  the  one  first  above  stated. 

In  the  investigation  of  this  question  we 
are  confronted  with  the  unusual  and  anoma- 
lous condition  of  meeting  with  many  ap- 
parently well-considered  oases  sustaining 
every  contention  of  either  side,  and  it  will 
be  absolutely  impossible  for  us  to  follow  any 
line  of  decisions  which  will  not  be  antago- 
nized by  holdings  in  many  other  cases,  for 
there  is  a  sharp  conflict  of  authority  upon 
every  conceivable  feature  and  phase  of  the 
case.  It  could  serve  no  good  purpose  for 
us  to  discuss  and  attempt  to  harmonize  the 
views  of  Montesquieu,  Jefferson,  Madison, 
Hamilton,  Stevens,  Wilson,  Goodnow,  and 
others  upon  the  question  here  involved,  for 
the  reasons  that  it  would  be  impossible  to 
bring  harmony  out  of  the  chaos  produced 
by  their  divergent  opinions,  and  that  such 
discussion  would  extend  this  opinion  to  an 
unreasonable  length,  ending  where  we  begin, 
and  for  the  further  reason  that  the  time  at 
our  disposal  is  not  adequate  to  the  task. 
We  will,  therefore,  be  content  with  a  brief 
reference  to  some  of  the  later  decisions,  and 
an  effort  to  arrive  at  the  spilrit  and  meaning 
of  our  own  Constitution  as  interpreted  by 
the  courts,  the  legislature,  and  the  judicial 
and  administrative  history  of  the  state. 
The  provision  of  the  Constitution  that  *'the 
powers  of  the  government  of  this  state  are 
divided  into  three  distinct  departments,  the 
legislative,  executive  and  judicial,  and  no 
person  or  collection  of  persons,  being  one  of 
these  departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others, 
except  as  hereinafter  expressly  directed  or 
permitted,"  is  not  a  new  one  in  the  Consti- 
tutions of  this  country.  It  has  been  handed 
down  from  the  best  thinkers  and  greatest 
statesmen  of  the  nation  to  nearly  all  state 
Constitutions  in  one  form  or  another,  and, 
even  where  not  adopted  in  terms,  it  has 
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been  almost  uniformly  recognized  as  a  part 
of  our  governmental  system  (State  ex  re  I. 
Young  V.  Brill,  100  Minn.  499,  111  N.  W. 
294)  639,  10  A.  &  £.  Ann.  Cas.  425),  but 
has  never  been  strictly  applied,  and,  indeed, 
could  not  be,  to  all  the  ramifications  of 
state  or  national  government.  The  duties 
of  the  officers  of  the  several  departments 
have,  to  some  extent  at  least,  overlapped 
and  interlaced  until  it  is  hard  to  say  in 
some  cases  where  the  one  leaves  off  and  the 
other  begins.  Many  times  the  courts  have 
defined  certain  duties  of  the  executive  or  ad- 
ministrative officers  as  "quasi  judicial," 
and  recognized  and  confirmed  the  validity  of 
the  acts  of  such  officers.  While  this  defi- 
nition has  been  approved  and  sanctioned  by 
all,  yet  the  fact  remains  that  the  function 
of  the  act  itself  is  either  administrative  or 
judicial,  and  there  can  in  reality  be  no  mid- 
dle or  halfway  ground  between  them.  This 
being  true,  we  are  brought  to  the  conclu- 
sion that  many  executive  or  administrative 
acts  performed  by  judicial  officers,  and  many 
judicial  acts  performed  by  ministerial  of- 
ficers, are  and  must  be  held  valid,  notwith- 
standing the  section  .of  the  Constitution 
above  quoted.  Thus,  it  often  becomes  neces- 
sary to  the  full  and  proper  discharge  of  the 
duties  imposed  upon  an  official  belonging  to 
one  class  to  perform  an  Uct  the  function  of 
which,  strictly  speaking,  belongs  to  another. 
The  performance  of  such  duties  being,  to 
some  degree  at  least,  essential  to  the  full 
discharge  of  the  duties  imposed  and  proper- 
ly within  the  power  of  the  actor,  the  power 
conferred  must  be  held  to  be  valid;  other- 
wise a  condition  of  chaos  would  arise.  We 
therefore  conclude,  as  all  have  done,  that 
the  Constitution  must  receive  a  liberal  and 
general,  rather  than  a  strict,  construction 
and  application,  and  that  every  case  must 
stand  or  fall  relying  upon  its  own  merits. 
In  theory  the  Constitution  is  accepted  as 
stating  the  one  inflexible  and  unbending 
rule;  yet  in  practice  it  is  found  impossible 
to  obey  its  every  mandate.  It  is  unneces- 
sary to  cite  the  statutory  provisions  con- 
ferring this  "quasi"  authority,  which  is, 
strictly  speaking,  an  evasion  of  the  rule,  and 
which  are  sustained,  for  the  statutes  of  all 
the  states,  as  well  as  of  the  general  gov- 
ernment, are  full  of  them.  An  apt  illustra- 
tion of  this  may  be  found  in  the  office  of  the 
state  superintendent  of  public  instruction. 
By  §  1  of  article  5  of  the  Constitution  it  is 
declared  that  "the  executive  department 
shall  consist  of  a  governor,  lieutenant  gov- 
ernor, secretary  of  state,  auditor  of  public 
accounts,  treasurer,  superintendent  of  public 
inrtruction,  attorney  general,  and  commis- 
sioner of  public  lands  and  buildings," — ^thus 
clearly  classing  the  superintendent  of  public 
instruction  with  the  officers  of  the  executive 
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department.      Yet     it    is    ivithin   common 
knowledge  that  he  is  clothed  not  only  with 
executive,  hut  judicial,  and  to  some  extent 
with  legislative,  powers,  the  judicial  to  per- 
haps as  full  extent  as  the  executive.     His 
decisiona    (judicial)    upon   all   subjects   de- 
tenninable   by    him   within  his  department 
are  binding    upon    county    superintendents, 
teachers,  and  school  boards,  unless  reversed 
or  overruled  by  a  court  having  the  required 
jurisdiction.      Many  other  executive  officers 
possess  these  same  judicial  powers,  but  in  a 
less  d^ree  perhaps,  among  which  might  be 
mentioned   the    auditor  of  public  accounts, 
sheriffs,    coroners,    county    superintendents, 
and  the  various    state,    county,    and    other 
boards.      The    conferring  and   exercising  of 
the  powers    prescribed  are  seldom,  if  ever, 
questioned,     and    are    recognized   as   legal. 
Were  such  not  the  case,  it  would  be  prac- 
tically   impossible    to   execute   and   enforce 
the  laws  applicable  to  the  various  depart- 
ments.     If   there  is  a  limitation  upon  the 
authority  of  the  legislature  to  confer  these 
powers,  it  must  be  found  in  the  well-known 
rule  that  an  authority  conferred  carries  with 
it  all   other   powers  necessary   to   the  dis- 
charge   of    the   general   duty   imposed,   and 
that  the  power  is  limited  to  that  extent.    In 
other  words,  that  the  conferring  of  judicial 
powers  upon  an  executive  or  administrative 
officer  can  extend  to  such  acts  as  may  be 
necessary  to  enable  the  proper  discharge  of 
the  duty,   or  to  set  in  motion  such  otlier 
agencies  as  may  be  necessary  to  the  com- 
plete discharge  of  the  duty  required  to  be 
performed.     The  appointment  of  an  officer 
might  properly,  we  think,  be  classed  as  the 
exercise  of  an  executive  or  administrative 
function,  at  least  not  judicial.     Yet  courts 
and  judges  frequently  find  it  necessary  to 
make  such  appoinments  in  order  that  the 
judicial  functions  of  the  courts  may  be  free- 
ly exercised.     It  often  happens  that  courts 
or  judges  are  clothed  with  this  appointing 
power  where  the  appointee  may  not  be  re- 
quired to  discharge  any  duty  which  could 
be  in  any  way  ancillary  to  the  exercise  of 
the  judicial  functions  of  the  court  or  judge 
making  the   appointment,  and  yet  the  va- 
lidity of  the  appointment  could  not  be  suc- 
cessfully questioned,  for  the  reason  that  the 
person    appointed    would    exercise    judicial 
functions  in  the  discharge  of  the  duties  im- 
posed under   the  appointment.     We  think, 
however,  that  we  may  safely  say  that  the 
appointment    of    park    pommissioners     for 
cities  of  the  metropolitan  class  is  not  the 
exercise  of  a  judicial  function.    It  may  not 
belong  to  either  class;  but  it  is  clearly  not 
judicial.     We  think,  also,  that  the  duties 
imposed  upon  the  park  commissioners  can- 
not be  said  to  call  for  the  exercise  of  ju- 
dicial  functions.     Section  64,  chap.    14,  p. 
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92,  Sess.  Laws  1005,  provides  that  such  com- 
missioners "shall  have  charge  of  all  the 
parks  and  public  grounds  belonging  to  the 
city,  with  power  to  establish  rules  for  the 
management,  care,  and  use  of  public  parks, 
park  ways  and  boulevards;  and  it  shall  be 
the  duty  of  said  board  from  time  to  time  to 
devise,  suggest,  and  recommend  to  the 
mayor  and  council  a  system  of  public  parks, 
park  ways  ^  and  boulevards  or  additions 
thereto  within  the  city,  or  within  3  miles 
of  the  limits  thereof,  and  to  designate  the 
lands,  lots,  or  grounds  necessary  to  be  used, 
purchased,  or  appropriated  for  such  pur- 
pose." By  §  56  it  is  further  declared  that 
they  shall  *iay  out,  improve,  and  beautify 
all  lands,  lots,  or  grounds  now  owned,  or 
hereafter  acquired,  for  parks,  park  ways,  or 
boulevards.  They  may  employ  a  secretary 
and  such  landscape  gardners,  superintend- 
ents, engineers,  keejiers,  assistants,  or  labor- 
ers, as  may  be  necessary  for  the  proper  care 
and  maintenance  of  such  parks,  park  ways 
or  boulevards,  or  the  improvement  or  beauti- 
fying thereof,  to  the  extent  that  funds  may 
be  provided  for  such  purpose."  These  du- 
ties are  in  the  main,  if  not  exclusively,  ad- 
ministratlve.  We  find  nothing  in  the  act 
conferring  any  power  or  jurisdiction  over 
the  board  by  the  judges,  whether  advisory  or 
otherwise;  nor  is  the  board  required  to  re- 
port to  them  upon  any  part  or  in  any  par- 
ticular as  to  any  action  proposed  or  per- 
formed by  it.  In  so  far  as  advice,  recom- 
mendations,  suggestions,  or  consultations 
go,  they  are  w^ith  the  mayor  and  council 
exclusively. 

The  question  then  arises:  Is  it  competent 
for  the  legislature  under  the  limitations  of 
the  Constitution,  to  confer  the  power  of  ap- 
pointment alone  upon  the  judges  of  the  dis- 
t;'ict  court  of  the  judicial  district  in  which 
cities  of  the  class  named  are  located,  some 
of  whom  reside  within  the  city  and  some 
who  do  not?  It  is  contended  by  counsel 
representing  the  appointee  of  the  judges 
that  the  appointment  by  them  is  not  the 
exercise  of  a  judicial  function;  that  no  ac- 
tion is  taken  or  to  be  taken  as  a  court,  but 
that  a  majority  of  the  persons  who  are  hold- 
ing the  officers  join  together  in  selecting  th6 
commissioners.  There  is  nothing  requiring 
any  court  record  of  the  appointment  to  be 
made,  and  we  think,  if  it  be  said  that  the 
term  "judges"  is  nothing  more  than  a  de- 
scription or  method  of  designation  of  the 
persons  who  are  to  discharge  that  duty,  it 
might  occur  that  a  majority  or  possibly  all 
the  persons  designated  might  be  not  only 
nonresidents  of  the  city,  but  of  the  county 
in  which  the  city  is  situated;  and  a  serious 
question  might  then  arise  aCa  to  the  power 
of  the  legislature  to  transfer  the  govern- 
ment of  the  city  in  whole  or  in  part  to  non- 
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resident  private  citizens,  if  they  are  to  be 
so  treated,  having  no  interest  whatever  in 
the  care  or  management  of  city  affairs.  The 
adoption  of  the  view  that  the  judges  would 
not  act  as  judges  by  virtue  of  their  several 
offices  would  lead  us  into  devious  paths  from 
which  it  would  be  hard  to  find  a  way  of 
escape.  The  mayor  of  a  city  of  the  class 
named  is  usually  considered  as  the  chief 
executive  officer  of  such  city,  and  the  ad- 
ministration of  the  municipal  affairs  there- 
of is  committed  to  him  and  the  city  coun- 
cil. The  park  commissioners  become  a  part 
of  this  administrative  force,  and  they  are 
responsible  to  the  city  alone.  As  we  have 
said,  the  duties  to  be  discharged  by  them  are 
in  no  sense  judicial,  and  do  not  call  into  ac- 
tion any  judicial  function.  They  do  not 
render  any  service  which  would  assist  the 
judges  in  the  discharge  of  any  judicial  du- 
ties imposed  upon  them  by  law.  They  are 
clearly  executive  or  administrative  of- 
ficers, owing  no  duty  whatever  to  the  judges 
from  whom  they  receive  their  appointment. 
The  naked  power  of  appointment  is  the  sole 
duty  devolving  upon  the  judges  in  connec- 
tion with  the  commissioners,  or  the  offices 
which  they  fill. 

As  we  view  the  case,  the  first  question  de- 
manding our  attention  is:  '*Is  this  power 
of  appointment  under  these  circumstances 
the  exercise  of  a  judicial  function?"  From 
the  examination  of  the  cases  cited  and  oth- 
ers to  which  we  have  had  access,  we  are 
led  to  the  belief  that  it  is  not,  but  that  it 
is  executive  or  administrative  in  its  essence. 
In  the  investigation  of  this  question,  as  in 
all  others  arising  in  this  case,  we  encounter 
a  sharp  conflict  in  the  authorities,  although 
it  is  claimed  by  some  writers  that  th^ 
weight  of  authority  is  in  favor  of  the  nega- 
tive of  the  proposition.  -In  State  ex  rel. 
Young  v.  Brill,  100  Minn.  499,  111  N.  W. 
294,  639,  10  A.  &  £.  Ann.  Cas.  425,  it  is 
said:  "Although  there  are  some  decisions  to 
the  contrary,  it  is  generally  conceded  that 
the  power  to  appoint  to  a  public  office  is  in 
its  nature  an  executive  function."  In  State 
ex  rel.  Hadley  v.  Washburn,  167  Mo.  680,  90 
Am.  St.  Rep.  430,  67  S.  W.  692,  it  is  said: 
"To  provide  by  law  the  manner  in  which  an 
appointment  shall  be  made  is  one  thing,  to 
make  the  appointment  is  another.  The  one 
is  in  its  nature  legislative;  the  other  is  es- 
sentially executive.  .  .  .  The  act  of  fill- 
ing a  public  office  by  appointment  is  essen- 
tially an  administrative  or  executive  act, 
and,  under  the  Constitution,  can  be  exer- 
cised only  by  an  officer  charged  with  the 
duty  of  executing  the  laws."  In  Re  Elec- 
tion Suprs.  114  Mass.  247,  19  Am.  Rep.  341, 
the  statute  provided  that  "whenever,  prior  to 
an  election,  five  legal  voters  of  any  ward  of 
a  city  shall  make  known  in  writing  to  a  jus- 
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tice  of  the  supreme  judicial  court,  in  term 
time  or  vacation,  their  desire  to  have  such 
election  guarded  and  scrutinized,  it  shall  be 
the  duty '  of  such  justice,  .  .  .  to  ap- 
point two  legal  voters  of  such  ward,  who 
shall  be  of  different  political  parties,  and 
shall  be  known  and  designated  as  supervis- 
ors of  election,"  etc.  A  petition  was  duly 
presented  to  Chief  Justice  Gray,  asking  that 
the  appointments  be  made  for  a  certain 
ward  in  the  city  of  Boston.  Instead  of  tak- 
ing action  upon  the  petition,  the  chief  jus- 
tice gave  notice  of  a  hearing  and  assembled 
four  of  the  seven  members  of  the  court, 
when  the  subject  was  presented  by  able 
counsel.  The  result  of  the  hearing  was  a 
unanimous  opinion  that  the  law  imposing 
the  duty  of  appointment  upon  the  judgea 
was  unconstitutional  and  void.  In  the  opin- 
ion it  is  said:  "These  supervisors,  although 
intrusted  with  a  certain  discretion  in  the 
performance  of  their  duties,  are  strictly 
executive  officers.  They  make  no  report  or 
return  to  the  court  or  to  any  judge  thereof. 
Their  duties  relate  to  no  judicial  suit  or 
proceeding,  but  solely  to  the  exercise  by  the 
citizens  of  political  rights  and  privities. 
We  are  unanimously  of  opinion  that  the 
power  of  appointing  such  officers  cannot  be 
conferred  upon  the  justice  of  this  court 
without  violating  the  Constitution  of  the 
commonwealth.  We  cannot  exercise  this 
power  as  judges,  because  it  is  not  a  judicial 
function;  nor  as  commissioners,  because  the 
Constitution  does  not  allow  us  to  hold  any 
such  office."  The  petition  was  denied.  In 
Mechem  on  Public  Officers,  §  104,  it  is  said: 
"So  it  is  said  that  appointments  to  office, 
whether  made  by  judicial,  legislative,  or 
executive  officers  or  bodies,  are  in  their  na- 
ture  intrinsically  executive  acts." 

This  being  true,  we  next  inquire  whether, 
under  the  Constitution,  it  is  competent  for 
the  legislature  to  impose  the  burden  of  ap- 
pointing executive  officers  upon  judical  of- 
ficers. Our  attention  has  been  called  to  a 
number  of  cases  which  are  thought  to  be  in 
point  upon  the  question,  and  which  we  will 
briefly  notice.  It  is  insisted  by  counsel  for 
the  mayor's  appointee  that  the  case  of  Ty- 
son V.  Washington  County,  78  Neb.  211,  12 
L.R.A.(N.S.)  350,  110  N.  W.  634,  is  direct- 
ly in  point  as  sustaining  the  contention  that 
the  provision  requiring  the  judges  to  make 
the  appointment  is  violative  of  the  Constitu- 
tion. We  cannot  see  that  such  is  the  case, 
as  the  question  there  was  whether  the  dis- 
trict court  could  take  jurisdiction  of  and  en- 
tertain an  appeal  from  the  action  of  the 
county  board  in  directing  the  construction 
of  a  drainage  ditch.  It  was  held  that,  as 
the  order  of  the  board  was  purely  adminis- 
trative in  its  character,  the  power  to  review 
their  action  could  not  be  conferred  upon  the  , 
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eourts.  While  the  logic  and  argument  of 
the  writer  of  the  opinion  seem  to  sustain  the 
contention^  yet  the  ease  itself  is  not  similar 
to  this,  nor  are  the  principles  to  be  applied 
applicable  to  the  question  here.  State  ex- 
rel.  White  ▼.  Barker,  116  Iowa,  96,  67 
L.RJV..  244,  93  Am.  St.  Rep.  222,  89  N.  W. 
204,  is  more  clearly  in  line  with  the  case, 
but  in  that  case  the  act  under  consideration 
required  the  appointment  of  waterworks 
trustees  by  the  district  court,  instead  of  the 
judges  thereof.  The  holding  was  that  such 
power  could  not  be  conferred  upon  the 
courts.  The  logic  of  the  case  is  in  support 
of  the  contention  here  that  the  power  can- 
not be  conferred  upon  officers  of  the  ju- 
dicial department  of  the  government.  But, 
in  view  of  the  contention  of  the  state,  the 
case  is  to  some  extent  dissimilar.  In  State 
ex  rel.  Young  v.  Brill,  supra,  the  legislature 
of  Minnesota  passed  an  act  requiring  the 
judges  of  the  district  court,  or  a  majority  of 
them,  to  appoint  the  members  of  the  board 
of  control  of  the  county  of  Ramsey.  After 
making  a  number  of  successive  appoint- 
ments, the  judges  became  convinced  that  the 
act  imposing  the  duty  upon  them  was  uncon- 
stitutional, and  refused  to  make  other  ap- 
pointments. The  attorney  general  sought  a 
writ  of  mandamus  from  the  supreme  court 
to  compel  action.  The  writ  was  denied ;  the 
court  holding,  after  an  exhaustive  examina- 
tion, that  the  part  of  the  act  which  re- 
quired the  judges  to  make  the  appointment 
was  unconstitutional  and  void  because  it  as- 
sumed to  impose  upon  the  members  of  the 
judiciary  powers  and  functions  which,  by 
the  Constitution,  were  assigned  to  another 
department  of  the  government. 

The  Constitution  of  the  state  of  Ohio  con- 
tains no  provision  similar  to  that  contained 
in  the  Constitution  of  this  state,  dividing 
the  powers  of  government  into  three  distinct 
departments,  and  prohibiting  persons  of  one 
of  the  departments  from  exercising  the  pow- 
ers properly  belonging  to  either  of  the  oth- 
ers. The  case  of  Fairview  v.  Giffee,  73 
Ohio  St.  183,  76  N.  £.  865,  was  where  an  act 
authorizing  the  court  of  common  pleas  to 
detach  unplatted  farm  lands  from  the  cor- 
porate limits  of  cities  or  villages  was  called 
in  question  as  being  unconstitutional,  for 
the  reason  that  it  imposed  legislative  power 
upon  the  judiciary.  The  court  held  that,  as 
the  powers  were  not  divided  and  distributed 
by  the  Constitution,  it  was  left  for  the  legis- 
lature to  do  so,  and,  for  that  and  other  rea- 
sons, the  act  was  held  valid.  We  cannot  see 
that  that  case  is  to  be  considered  as  author- 
ity in  this  one.  It.  was  also  held  that  the 
act  called  into  action  no  other  than  ju- 
dicial functions  and  powers.  The  case  of 
People  ex  rel.  Dunham  v.  Morgan,  90  III. 
558,  is  in  many  respects  similar  to  the  one 
under  consideration,  and  in  which  an  act 
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authorized  the  judge  of  the  circuit  court  to 
appoint  the  South  park  commissioners  was' 
held  valid.  This  is  perhaps  one  of  the  lead- 
ing cases  in  support  of  the  constitutionality 
of  the  law,  and  yet  it  is  based  to  a  consider- 
able extent  upon  the  legislative  and  judicial 
history  of  the  state  on  the  subject  of  ap- 
pointments of  subordinate  officers  or  agen- 
cies.' It  is  cited  and  followed,  generally 
with  approval,  but  with  some  limitations, 
in  Cornell  v.  People,  107  III.  373 ;  People  ex 
rel.  Grinnell  v.  Hoffman,  116  111.  687,  56 
Am.  Rep.  793,  6  N.  E.  696,  8  N.  E.  788; 
Wilson  V.  iQenseal,  113  III.  403,  1  N.  E.  905; 
People  ex  rel.  Longenecker  v.  Nelson,  133 
III.  665,  27  N.  E.  217;  Ritchie  v.  People, 
165  111.  98,  29  L.R.A.  79,  46  Am.  St.  Rep. 
316,  40  N.  E.  464;  People  ex  rel.  Hender- 
son V.  Onahan,  170  111.  449,  48  N.  E.  1003; 
People  ex  rel.  Akin  v.  Kipley,  171  111.  44,  41 
L.R.A.  775,  49  N.  E.  229;  People  ex  rel. 
Neil  V.  Knopf,  171  111.  191,  49  N.  E.  424; 
People  ex  rel.  Mooney  v.  Hutchinson,  172 
III.  486,  40  L.R.A.  770,  50  N.  E.  699 ;  Peo- 
ple ex  reL  Akin  v.  Loeffler,  176  III.  685,  J51 
N.  E.  785;  Lasher  v.  People,  183  111.  226,  47 
L.R.A.  802,  76  Am.  St.  Rep.  103,  56  N.  E. 
663;  People  ex  rel.  Kelly  v.  Raymond,  186 
III.  407,  57  N.  E.  1066;  Morrison  v.  People, 
196  III.  454,  63  N.  E.  989;  Sherman  v.  Peo- 
ple, 210  111.  652,  71  N.  E.  618;  People  ex 
rel.  Stead  v.  Edgar  County,  223  111.  187,  79 
N.  E.  123;  Aurora  v.  Schoeberlein,  230  111. 
496,  82  N.  E.  860.  We  therefore  conclude 
that  the  question  is  finally  settled  in  that 
state.  But  it  will  also  appear  from  an  ex- 
amination of  these  cases  that  the  particular 
question  involved  in  this  wa§  not  considered 
in  all  the  cases  as  a  very  material  inquiry. 
Thus,  in  Cornell  v.  People,  supra,  it  is 
shown  that  the  charter  conferring  the  power 
of  appointment  upon  the  judge  of  the'  cir- 
cuit court  was  submitted  to  the  people  of 
the  municipality  at  an  election  and  adopt- 
ed by  them.  The  court  says:  "By  the  vote 
adopting  the  provisions  of  the  act,  the  peo- 
ple of  the  park  district  gave  their  assent 
that  the  first  board  of  corporate  authorities 
should  be  appointed  by  the  governor  of  the 
state,  and  that  their  successors  should  there- 
after, as  often  as  a  vacancy  occurred,  be  ap- 
pointed by  the  judge  of  the  circuit  court  of 
Cook  county.  This  was  the  mode  provided 
by  the  act.  To  this  the  people  of  the  dis- 
trict gave  their  assent,  and  upon  no  other 
terms  or  conditions  did  they  agree  to  assume 
the  burden  of  taxation  which  the  corporate 
authorities  under  the  act  had  the  power  to 
impose.  It  may  be  that  the  governor  is 
quite  as  competent  to  select  honest  and  ca- 
pable commissioners  as  the  circuit  judge  of 
Cook  county;  but  that  does  not  affect  the 
question.  Had  the  people  of  the  district 
seen  pr(iix»r  to  reject  the  act  when  it  was 
submitted   for  their   adoption  or  rejection. 
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paid  all  dues,  interest,  and  premiums  up  to 
and  includinpf  those  for  the  month  of  April, 
1007,  that  bein^  the  date  of  liquidation  stat- 
ed in  the  petition;  and,  secondly,  in  cases 
called  "class  No.  2,"  where  the  borrowing 
shareholders,  prior  to  such  date  of  liquida- 
tion, had  defaulted  in  the  payment  of  said 
dues,  interest,  and  premiums,  so  that,  by  the 
conditions  of  their  mortgages  and  under  the 
by-laws  of  the  association,  the  principal 
sum  of  said  mortgages  had  b<9come  due  and 
payable.  The  petition  further  set  out  the 
facts  of  three  concrete  cases,  one  falling 
under  class  No.  1  and  two  falling  un- 
der class  No.  2,  with  respect  to  which 
latter  cases  the  petition  states  that,  ''under 
the  terms  of  said  bonds  and  mortgages,  the 
association  has  exercised  its  option  of  de- 
claring the  full  principal  sums  of  the  said 
mortgages  as  due  and  payable."  By  a  stipu- 
lation all  of  the  facts  stated  in  the  petition 
are  admitted  to  be  true,  which  includes  the 
date  of  liquidation.  There  is,  furthermore, 
a  general  statement  that  a  large  part  of  the 
assets  of  the  association  consists  of  mort- 
gages that  fall  within  one  or  the  other  of  the 
two  classes,  and  the  brief  of  counsel  for  the 
appellants  contains  the  unchallenged  state- 
ment that  mortgages  aggregating  $125,000 
fall  within  class  No.  2,  and  that  as  to  these 
mortgages  the  item  of  premium  alone 
amount  to  $45,000.  But  whether  the  concrete 
facts  respecting  these  mortgages  are  identi- 
cal with  those  of  the  two  specified  cases  set 
forth  in  the  petition  we  are  not  informed, 
nor  are  the  shareholding  mortgagors  other 
than  those  in  the  two  specified  cases  brought 
into  court  as  parties   defendant. 

It  is  evident,  therefore,  that,  apart  from 
the  two  specified  cases,  the  direction  sought 
by  the  petition  was  of  a  general  character; 
and  it  is  equally  evident  that  what  the  pe- 
tition sought  to  ascertain  was  whether  the 
rule  laid  down  in  the  court  of  chancery  in 
the  case  of  Weir  v.  Granite  State  Provident 
Asso.  56  N.  J.  Eq.  234,  38  Atl.  643,  and  ap- 
proved by  this  court  in  Harris  v.  Nevins,  68 
N.  J.  Eq.  684,  63  Atl.  172,  was  applicable  to 
class  No,  1,  where  liquidation  other  than  by 
insolvency  was  being  enforced,  but  chiefly 
whether  this  rule,  if  applicable  to  class  No. 
1,  was  also  to  be  applied  to  class  No.  2. 

The  first  of  these  questions,  which  was  an- 
swered by  the  court  below  to  the  effect  that 
clas^No.  1  came  within  the  rule  laid  down  by 
Harris  v.  Nevins,  is  not  now  before  us;  the 
appellants  having  expressly  abandoned  their 
appeal  as  to  that  part  of  the  order.  Mort- 
gages coming  within  this  class  are  therefore 
to  be  allowed  credits  in  conformity  with  the 
rule  laid  down  by  the  cases  that  have  been 
cited. 
10L.R.A.(N.S.) 


Upon  the  second  question,  which  was  the 
chief  one,  and  is  the  only  one  before  us  on 
this  appeal,  the  learned  vice  chancellor 
reached  the  conclusion  that  tRe  rule  ap- 
plicable to  class  No,  1  should  also  be  ap- 
plied to  class  No.  2 — that  is,  mortgages  that 
by  the  nonpayment  of  dues,  interest,  and 
premiums  had,  before  the  date  of  liquidation, 
become  due  and  payable  according  to  the  con- 
ditions of  the  said  mortgages  and  the  by- 
laws of  the  association;  and  the  conclusion 
thus  reached  is  embodied  in  the  order  ap- 
pealed from,  which,  in  its  direction,  makes 
no  distinction  between  the  two  classes  of 
mortgage  debts.  In  reaching  this  .conclu- 
sion we  think  that  the  learned  vice  chancel- 
lor fell  into  error,  and  that  his  error  consists 
in  his  failure  to  observe  that  the  two  classes 
of  mortgages  were  clearly  to  be  distinguished 
upon  the  essential  features  that  constituted 
the  basis  of  the  equitable  rule  laid  down  in 
Weif  V.  Granite  State  Provident  Asso.  and 
Harris  v.  Nevins.  The  equitable  considera- 
tions that  gave  rise  to  the  rule  laid  down 
in  these  cases  were,  as  stated  by  Vice  Chan- 
cellor Reed  in  the  earlier  decision,  that  the 
premiums  had  been  paid  by  the  borrowing 
shareholder  in  consideration  of  the  complete 
execution  pf  a  contract  that  permitted  him 
to  pay  his  debts  by  the  application  of  his 
matured  shares,  and,  when  the  premature 
termination  of  the  existence  of  the  company 
prevented  the  borrower  from  thus  liquidat- 
ing his  debt,  the  contract  in  consideration  of 
which  he  had  paid  his  premiums  had  failed. 
The  gist  of  this  equity  of  the  borrowing 
shareholder,  therefore,  was  that  his  debt  had 
become  not  only  prematurely  collectable  in 
inviium  and  by  the  effect  of  insolvency,  but 
that  it  had  thus  become  collectible  in  a  way 
and  at  a  time  entirely  different  from  that 
for  which  he  had  paid  the  consideration  rep- 
resented by  his  premiums.  The  contractual 
relations  of  the  parties,  as  evidenced  by  their 
mortgages  and  by  the  by-laws  of  the  associa- 
tion, affording  no  legal  rule  applicable  to 
this  juncture,  recourse  to  some  equitable 
mode  of  adjustment  was  manifestly  proper, 
and  the  rule  laid  down  in  the  two  cases  cit- 
ed was  the  result.  But  in  the  case  of  a  bor- 
rowing shareholder,  whose  debt  has  become 
due,  not  in  invitum  by  the  effect  of  insolven- 
cy, but  according  to  its  own  terms  and  solely 
by  the  act  of  the  borrower  himself,  there  is 
nothing  to  call  for  the  application  of  any 
rule  other  than  that  provided  by  the  con- 
tract of  the  parties  for*  just  such  a  con- 
tingency. In  such  cases  the  fact  that  en- 
forced liquidation  or  insolvency  supervened 
after  the  borrower's  debt  had,  by  its  own 
terms  and  by  his  default,  become  due,  no 
more  gives  him  a  standing  in  equity  than 
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would    the    breakdown    of    a    train    before 
reaching  its  destination  create  a  legal  right 
in  a  passenger  who  had  voluntarily  left  the 
train  before   the  breakdown  occurred.     The 
two   classes   of   cases   are   therefore   distin- 
guishable upon  the  precise  feature  that  in- 
vokes the  equitable  rule  in  class  No.  1,  while 
relegating   class  No.  2  to  the  terms  of  its 
legal  contracts.    As  to  mortgage  debts,  there- 
fore, that  were  thus  due  by  the  default  of  the 
debtor    and    collectable    by    the    association 
while  it  was  a  going  concern,  the  appellants, 
as  receivers,  stand  in  precisely  the  same  sit- 
uation   as   the  directors  of  the  association 
stood  when  the  debts  fell  due.     As  to  such 
cases  no  equitable  rule  is  to  be  applied,  for 
the  simple  reason  that  the  mere  breach  of  a 
legal     contract,    nothing    more    appearing, 
gives  rise  to  no  equitable  considerations  of 
any     sort.     If    circiun  stances    other    than 
those  stated  in  the  petition  before  us  should 
call  for  equitable  treatment,  such  cases  must 
be  dealt  with  as  they  arise,  and  upon  their 
own  peculiar  facts,  and  when  the  parties  in 
interest  are  before  the  court.    Upon  the  only 
question  now  before  us  the  receiver  should 
be  directed  to  proceed  to  the  collection  of 
all  mortgage  debts  that  were  due  from  bor- 
rowers prior  to  the  date  of  liquidation,  pre- 
cisely as  if  enforced  liquidation  or  proceed- 
ings in  insolvency  had  not  supervened.    Spe- 
cific direction  in  such  cases  is  not  within  the 
purview  or  prayer  of  the  petition,  and  is  not 
presented    by    this   appeal.     If    foreclosure 
proceedings  are  defended,  or  if  a  mortgagor 
files  his  bill  to  redeem,  as  was  done  in  the 
Weir  Case,  the  facts  constituting  such  de- 
fense or  such  suit  to  redeem  may  be  dealt 
with  as  they  arise;  for,  as  was  observed  by 
Vice  Chancellor  Reed  in  the  Weir  Case,  the 
right  to  foreclose  and  the  right  to  redeem 
are  so  far  reciprocal  that  questions  material 
to  the  ascertainment  of  the  debt  due  on  the 
mortgage  may  be  as  well  settled  in  one  form 
of  action  as  in  the  other. 

The  order  of  the  Court  of  Chancery  should 
therefore  be  reversed,  to  the  end  that  it  may 
be  modified,  so  as  to  apply  in  its  present 
form  only  to  mortgages  that  had  not,  while 
the  association  was  a  going  concern,  become 
due  and  payable  by  the  mortgagor's  default 
in  the  payment  of  dues,  interest,  and  pre- 
miums. As  to  mortgages  that  had  thus  be- 
come due  by  the  default  of  the  shareholder 
as  aforesaid,  the  receivers  should  be  directed 
that,  in  collecting  or  computing  the  amoimts 
of  such  mortgages,  they  should  proceed  in 
like  manner  as  the  directors  of  the  associa- 
tion might  have  done,  if  enforced  liquidation 
or  insolvency  had  not  supervened. 
19L.R.A.(N.S.) 
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V. 

JOHN  BAIRD  et  al. 
(148N.  C.  29,  61  S.  E.  632.) 

Joint  tenant  —  purchase  at  foreclosure. 

One  heir  of  a  mortgagor  may  secure  title 
through  the  foreclosure  sale  to  the  exclu- 
sion of  his  coheirs. 

(May  26,  1908.) 


Case  Note.  —  Right  of  one  cotenant  to 
purchase  the  property  in  his  own 
right  at  a  sale  under  an  encum,' 
brance  created  hy  one  through  whom 
the  cotenants  derive  title. 

There  are  undoubtedly  many  exceptions 
to  be  found  in  the  books  to  the  general  rule 
that  the  purchase  by  one  cotenant  of  an 
outstanding  title  to,  or  encumbrance  upon, 
common  property,  inures  to  the  benefit  of 
all  the  owners.  An  extensive  search,  how- 
ever, has  failed  to  disclose  any  other  case 
in  which  it  was  held  that  such  general  rule 
would  not  apply,  merely  because  the  en- 
cumbrance so  purchased  was  created  by  a 
former  owner  of  the  property,  through 
whom  all  the  tenants  claim  title.  There 
are,  however,  as  will  be  seen  hereafter; 
some  cases  in  which  a  purchase  pf  such  an 
encumbrance  by  one  cotenanf  was  held  not 
to  inure  to  the  benefit  of  all,  but  the  de- 
cision in  those  cases  was  not  based  upon  the 
fact  that  the  encumbrance  was  created  by 
a  common  predecessor  in  title,  but  was 
upon  altogether  different  grounds,  which 
would  be  equally  applicable  to  the  purchase 
by  a  cotenant  of  outstanding  titles  and  en- 
cumbrances other  than  those  created  by  one 
through  whom  they  derived  their  title.  The 
authorities,  however,  seem  to  be  unanimous 
against  the  conclusion  reached  in  Jackson 
V.  Baibd,  that  the  fact  that  the  encum- 
brance was  created  by  a  former  owner, 
through  whom  all  the  parties  claim  title, 
will,  of  itself  alone,  make  an  exception  to 
the  general  rule. 

Thus,  it  was  specifically  held  in  Mc- 
Pheeters  v.  Wright,  124  Ind.  560,  9  L.R.A. 
176,  24  N.  E.  734,  that  title  could  not  .be 
acquired  by  the  owner  of  an  undivided  In- 
terest in  land  against  his  cotenant,  at  a 
sale  under  an  encumbrance  created  by  a  for- 
mer owner  through  whom  both  parties  de- 
rived title. 

And  in  Tisdale  v.  Tisdale.  2  Rneed,  596. 
64  Am.  Dec.  776,  it  was  specifically  held 
that,  where  an  estate  in  lands  which  had 
descended  to  several  heirs  as  tenants  in 
common  was  sold  to  foreclose  a  mortgage 
given  by  the  ancestor,  and  was  purchased 
by  one  of  the  cotenants,  the  latter  would 
be  compelled  in  equity  to  account  to  the 
others  as  an  express  trustee,  unless  it  ap- 
peared that  they  had  in  some  manner 
waived   or   surrendered    their   rights.     The 
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APPEAL  by  plaintifTs  from  a  judgment  of 
the  Superior  Court  for  Buncombe  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  establish  an  interest  in  certain  real  es- 
tate.   Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Frank  Carter,   H.  C.   Chcdes- 
ter,  and  R.  V.  Wolfe  for  appellants. 
Mr.  T.  B.  Womack  for  appellees. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

It  is  admitted  that  Robert  Baird  was  the 
owner  of  the  land  in  controversy,  and  that 
he  executed  a  deed  in  trust  to  secure  $150  to 
iS.  H.  Reid,  trustee.  After  Robert  Baird's 
death  the  land  was  sold  by  the  trustee,  who 
conveyed  it  to  Mrs.  Julia  D.  Shuford  for  a 
consideration  of  $286  by  deed  dated  May  26, 


1898.  George  Shuford  and  his  wife,  the 
aforesaid  Julia,  conveyed  the  land  to  de- 
fendant I^ura  Baird,  wife  of  defendant  John 
Baird,  by  deed  dated  May  28,  1898.  The 
trustee's  deed  to  Mrs.  Shuford,  although 
dated  May  26th,  recites  that  the  sale  took 
place  on  May  28th.  It  appears  that  Laura 
Baird  joined  in  the  execution  of  the  note 
and  deed  in  trust  along  with  Robert  Baird. 
The  plaintiffs  allege  that  the  debt  was  con- 
tracted for  John  Baird's  -beneiit.  The  de- 
fendants deny  this,  and  aver  that  John  Baird 
signed  as  surety  for  his  father,  Robert 
Baird.  The  evidence  offered  upon  this  point 
is  very  meager  and  tends  to  prove  that  the 
money  borrowed  was  used  in  building  a 
house  upon  the  tract  of  land  in  controversy, 
which  belonged  to  Robert  Baird. 

This  case  was  presented  to  this  court  up- 


court  said  that  nothing  was  better  settled 
in  equity  jurisprudence  than  that  a  coten 
ant,  under  such  circumstances,  could  not 
take  to  himself  individually  the  benefits  of 
his  purchase  to  the  exclusion  of  his  coten- 
ants. 

And  in  Ladd  v.  Kuhn,  27  Ind.  App.  535, 
61  N.  E.  747,  the  court  said  that  the  gen- 
eral rule,  though  subject  to  many  excep- 
tions, was  that  one  tenant  in  common 
could  not,  by  purchasing  an  outstanding 
lien,  acqnire  a  title  which  would  evict  his 
eotenant;  and  that  the  rule  obtained  ''in 
all  its  force"  where  the  encumbrance  was 
created  by  a  former  owner  through  whom 
both  parties  claimed  title. 

And  in  Oliver  v.  Hedderly,  32  Minn.  455. 
21  N.  W.  478,  the  court  said  that  cotenan- 
cy created  by  descent  from  a  common  an- 
cestor did  not  come  within  any  recognized 
exception  to  the  general  rule  that  the  re- 
lation was  confidential  in  its  nature,  im- 
posing an  obligation  upon  each  cot'^nant 
not  to  assail  the  common  interest;  that 
that  obligation  disabled  each  eotenant  to 
buy  in  and  secure  to  his  own  exclusive 
benefit,  without  the  consent  of  the  otiiers. 
any  outstanding  encumbrance  created  by 
the  ancestor  through  whom  all  derived  ti- 
tle; and  that,  if  a  cotennnt  bought  in  such 
encumbrance,  the  others  wore  entitled  to 
share  in  the  benefit  of  the  purchase.  unlesM 
they  in  some  manner  renounced  or  unrea- 
sonably neglected  to  assert  their  right  in 
thnt   respect. 

So,  in  Moy  ▼.  Moy,  89  Iowa,  511,  56 
N.  W.  668,  it  was  held  that,  upon  the  fore 
closure  of  a  mort»:fage  upon  property  held 
in  common,  even  where  the  mortgage  was 
exoonted  bv  a  former  owner,  one  coti»nant 
could  not,  by  purchasing  the  property  and 
acquiring  a  sheriff's  deed  under  the  fore- 
closure sale,  claim  absolute  title  to  thi* 
pxclusion  of  his  cotenants,  though  he  would 
have  his  interest  therein  increased  to  the 
'»xtent  of  the  amount  necessary  for  the  co- 
tennnt  to  rf»deem  his  undivided  share. 

And  in  Barnes  v.  Board  man.  152  Mass. 
391,  9  L.R.A.  571,  25  X.  E.  623,  it  was 
held  that,  where  one  of  several  reversioners 
19L.R.A.(N.S.) 


in  the  equity  of  redemption  in  real  estate 
purchased  the  intorest  of  the  mortgagee, 
together  with  all  rights  which  the  latter 
had  acquired  under  foreclosure  proceedings, 
the  former  was  bound,  before  he  could  com- 
plete the  foreclosure  as  against  his  corever- 
sioners,  to  notify  them  of  the  peril  to  their 
interests,  and  give  them  an  opportunity  to 
come  in  and  contribute  with  him  towards  the 
redemption  from  the  mortgage;  and.  if  he 
failed  to  do  so,  and  procured  title  under  his 
foreclosure  proceedings,  his  coreversioners 
would  be  entitled  to  their  proportions  upon 
payment  of  their  shares  of  the  mortgage 
debt. 

And  in  Montague  v.  Selb,  106  111.  49,  it 
was  held  that  a  purchaser  of  land  at  ad- 
ministrator's sale,  in  which  land  the  widow 
of  the  intestate  had  a  homestead  estate  and 
equity  of  redemption,  could  not  cut  off  the 
widow's  right  of  homestead  by  subsequently 
acquiring  a  deed  under  a  decree  foreclosing 
a  mortgage  given  by  the  intestate  and  his 
wife,  in  which  the  homestead  was  released, 
as  such  purchaser  and  the  widow  were  ten- 
ants in  common:  and  that,  accordingly,  the 
purchaser  would  hold  such  after-acquired 
title  in  trust  for  the  common  estate,  and  the 
widow  would  be  entitled  to  avail  herself  of  it 
upon  making  a  ratable  contribution  of  the 
amount  paid  out  for  it. 

And  the  conclusion  reached  in  Jacksoiy 
V.  Baird,  that  an  encumbrance  upon  prop- 
erty held  in  common,  created  by  a  former 
owner  through  whom  all  the  cotenants  de- 
rive their  title,  is  not  an  outstanding  title 
adverse  to  the  title  of  the  encumbrancer, 
would  seem  to  be  opposed  by  the  following 
cases,  which  followed  the  general  rule  that, 
where  a  eotenant  acquired  an  outstanding 
title,  his  pv.rehase  thereof  must  inure  to 
the  benefit  of  all  the  cotenants,  although 
such  outstanding  title  was  an  encumbrance 
created  by  a  predecessor  in  title  of  all  the 
cotenants:  Savage  v.  Bradley,  149  Ala. 
169.  123  Am.  St.  Rep.  30,  43  So.  20;  Tits- 
worth  V.  Stout,  49  111.  78,  95  Am.  Dec.  577; 
Smith  V.  Osborne,  86  Til.  606;  Jennings  ▼. 
Mo-n,  13.)  Ind.  168,  34  N.  E.  996;  Ryason 
V.  Dunten,  1G4  Ind.  85,  73  N.  £.  74;  Leach 
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on  the  theory  that  there  is  evidence  that 
Shuford  bought  in  the  property  in  trust  for 
Baird,  and  that  consequently,  as  Baird  is 
a  tenant  in  common  with  plaintiffs,  the  title 
he  acquired,  whether  legal  or  equitable,  must 
inure  to  the  joint  benefit  of  all.  We  do  not 
think  there  is  any  evidence  whatever  of  a 
fraudulent  combination  between  Shuford  and 
Baird  to  effect  a  secret  sale  of  the  property 
or  to  suppress  bidding,  although  the  testi- 
mony of  George  Shuford  may  possibly  be  sus- 
ceptible of  the  construction  that  he  intended 
the  property  for  Baird,  and  that  he  was  act- 
ing in  his  interest.  The  contention  of  plain- 
tiffs that  John  Baird  could  not  acquire  the 
exclusive  title  at  the  sale  is  founded  upon 
a  misapprehension  of  the  law.  The  general 
rule  is  well  settled  that  one  cotenant  can- 
not purchase  an  outstanding  title  or  encum- 


brance affecting  the  common  estate  for  his 
own  exclusive  benefit  and  assert  such  right 
against  his  cotenants;  but  that  rule  does 
not  apply  under  the  facts  of  this  case.  The 
title  which  was  acquired  by  Shuford, 
assuming  that  he  acquired  it  for  Baird, 
was  not  an  outstanding  title  adverse  to  the 
title  of  Robert  Baird.  It  was  the  title  of 
Robert  Baird  himself,  the  common  an- 
cestor under  whom  all  claimed,  and  the 
sale  was  being  made  under  a  deed  executed 
by  such  ancestor  and  to  pay  his  debts, 
which  was  an  encumbrance  on  the  land 
when  it  descended  to  plaintiffs  and  their 
coheir.  It  is  held  in  the  state  that  one 
cotenant  lawfully  may  purchase  his  co- 
tenants'  share  of  the  common  proper- 
ty under  execution  sale  to  pay  the 
debt  of  such  cotenant.    Likewise,  it  is  held 


V.  Hall,  96  Iowa,  611,  64  N.  W.  790;  Rich- 
ards V.  Richards,  75  Mich.  408,  42  N.  W. 
954;  Reed  v.  Reed,  122  Mich.  77.  80  Am. 
St.  Rep.  541,  80  N.  W.  996;  Holterhoff  v. 
Mead,  36  Minn.  42,  29  N.  W.  675;  Wyatt  v. 
Wyatt,  81  Miss.  219,  32  So.  317;  Dillinger 
V.  Kelley,  84  Mo.  561;  Hinters  v.  Hinters, 
114  Mo.  26,  21  S.  W.  456:  Nalle  v.  Thomp- 
son. 173  Mo.  595.  73  S.  W.  599;  Nalle  v. 
Parks,  173  Mo.  616,  73  S.  W.  596;  Morrison 
V.  Roehl  (Mo.)  114  S.  W.  981;  Knolls  v. 
Bamhart,  71  N.  Y.  474;  Carpenter  v.  Car- 
penter, J31  N.  Y.  101,  27  Am.  St.  Rep.  569, 
29  K.  E.  1013.  reversing  36  N.  Y.  S.  R.  512, 
12  N.  Y.  Supp.  189;  Collins  v.  Collins,  36 
X.  Y.  S.  R.  591,  13  N.  Y.  Supp.  28.  affirmed 
without  opinion  in  131  N.  Y.  648,  30  N.  E. 
863 ;  Hite  v.  Hite,  21  Pa.  Co.  Ct.  97. 

In  Johnson  v.  Brauch,  9  S.  D.  116,  62 
Am.  St;  Rep.  857,  68  N.  W.  173,  in  which  it 
appeared  that  one  cotenant  acquired  a  tax 
deed  to  the  common  property  for  taxes, 
which,  considering  the  brevity  of  time  (fif- 
teen months)  between  the  death  of  the 
former  owner  and  the  execution  of  the  deed, 
must  have  been  assessed  against  such  form- 
er owner,  the  general  rule  was  applied,  and 
the  purchase  held  to  inure  to  the  benefit  of 
all  the  cotenants;  while  in  the  following 
cases,  in  which  it  is  not  shown  whether  the 
taxes  for  which  the  property  in  question 
was  sold  were  assessed  against  the  cotenants 
themselves,  or  against  him  from  whom  they 
derived  title,  it  was  also  held  that  the  pur- 
chase of  a  tax  title  by  one  cotenant  inured 
to  the  benefit  of  all.  Williams  v.  Clvatt,  53 
Fla.  987,  43  So.  441 ;  Conn  v.  Conn,  58  Iowa, 
747,  13  X.  \V.  51 ;  Clark  v.  Brown,  70  Iowa, 
139,  30  N.  W.  46;  Field  v.  Farmers'  &  D. 
Bank,  110  Ky.  256,  61  S.  W.  258;  Hardy  v. 
Gregg  (Miss.)  2  So.  358;  Barker  v.  Jones, 
62  N.  H.  497,  13  Am.  St.  Rep.  586;  Re 
Brown,  2  Pa.  St.  463;  Clark  v.  Beard,  59 
W.  Va.  669,  53  S.  E.  597. 

So,  in  Lee  v.  Fox,  6  Dana,  172.  and  Per- 
kins V.  Smith,  18  Ky.  L.  Rep.  509,  37  S.  VV. 
72.  this  rule  was  applied  to  a  purchase  by  a 
husband  of  a  cotenant,  and  his  purchase 
held  to  inure  to  the  benefit  of  his  wife's 
cotenants;  while  in  Beaman  v.  Beaman,  90 
19L.R.A.(N.S.) 


Miss.  762,  44  So.  987,  it  was  held  to  apply 
to  the  purchase  by  the  wife  of  one  of  the  co- 
tenants. 

The  following  decisions  might  seem  at 
first  glance  to  be  some  authority  for  the 
conclusion  reached  in  Jackson  v.  Baird, 
that  an  encumbrance  given  by  a  predecessor 
in  title  is  not  an  outstanding  adverse  title, 
within  the  meaning  of  the  rule  that  the  pur- 
chase of  such  title  by  one  cotenant  will 
inure  to  the  benefit  of  all,  but,  upon  exam- 
ination of  these  cases,  it  will  be  found  that 
the  fact  that  the  encumbrance  was  given  by 
the  predecessor  in  title  was  not  made  the 
basis  of  any  exception  to  the  general  rule, 
but  that  the  decisions  went  off  on  other 
grounds. 

Thus,  in  Elston  v.  Piggott,  94  Ind.  14,  in 
which  it  appeared  that  one  who  had  title 
to  the  undivided  two  thirds  acquired  by  pur- 
chase from  an  assignee  in  bankruptcy,  and 
also  held  by  assignment  a  certificate  of  pur- 
chase of  the  whole  tract,  made  to  satisfy  a 
decree  against  the  bankrupt  and  his  wife 
upon  a  mortgage  executed  by  both,  subse- 
quently by  reason  of  nonredemption  ac- 
quired a  deed  upon  the  certificate,  it  was 
held  that  the  certificate  acquired  while  a 
tenant  in  common  with  the  bankrupt's  wife 
did  not  inure  to  the  benefit  of  both,  upon 
the  ground  that  the  title  was  not  a  common 
one,  and  the  interests  of  the  tenants  were 
not  reciprocal,  and  there  was  no  fiduciary 
relationship  between  them,  since  the  pur- 
chaser's title  was  by  virtue  of  a  judicial 
sale,  and  not  by  the  same  instrument  nor 
from  the  same  source  as  that  from  which 
the  wife's  claim  was  derived.  The  court 
said  that  there  was  "nothing  in  such  a  case 
to  create  relations  of  trust  and  confidence, 
and,  therefore,  the  reason  of  the  rule  appli- 
cable to  ordinary  cases  fails,  and  the  time- 
honored  doctrine  is  that,  where  the  reason 
of  the  rule  ceases,  so  does  the  rule  itself. 
.  .  .  The  reason  of  the  rule  is  that  the 
relationship  is  one  imposing  trust  and  con- 
fidence, and  requiring  the  tenants  not  to  as- 
sume positions  of  hostility."  Freeman,  Co- 
tenancy &  Partition,  §  155,  is  cited  to  the 
effect  that,  if  the  interests  of  the  cotenants 
38 
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that  one  of  the  cotenants  may  purchase  the 
entire  property  at  a  sale  to  pay  the  common 
ancestor's  debt.  Baird  ▼.  Baird,  21  N.  C. 
(1  Dev.  &,  B.  Eq.)  536,  31  Am.  Dec.  399.  In 
that  case  Chief  Justice  Rufi^  says:  "It  is 
a  very  common  case  that  one  brother  buys 
at  sheriffs  sale  the  undivided  estate  of  an- 
other brother  in  descended  lands,  either  for 
the  debt  of  the  ancestor,  or  that  of  the  broth- 
er himself  contracted  after  the  father's 
death;  and  we  believe  the  legality  of  such 
a  purchase  has  never  been  questioned." 
Again:  "It  is  not  the  duty  of  one  heir,  or 
of  one  tenant  in  common,  as  such,  to  pay 
the  debts  of  another  heir  or  tenant  in  com- 
mon, .  .  .  nor  to  refrain  from  buying 
it,  to  his  own  disadvantage,  more  than  it  is 
the  duty  of  any  other  person  wholly  uncon- 
nected with  them."  So  it  is  said  by  Judge 
Gaston  that  "a  tenant  in  common,  as  such, 
is  not  a  trustee  for  his  companion."  Saun- 
ders v.  Gatlin,  21  N.  C.  (1  Dev.  &  B,  Eq.) 
92.  It  is  likewise  held  in  England  that 
there  is  no  fiduciary  relation  existing  be 
tween  tenants  in  common,  as  such;  and  that 
a  tenant  in  common  of  property  previously 
mortgaged,  who  purchased  the  entire  prop 
erty  at  the  mortgage  sale,  was  entitled  to 
hold  it  for  his  sole  benefit.  This  is  an  inter 
esting  case,  decided  by  the  House  of  Lords 


and  privy  council,  in  which  an  elaborate 
opinion  is  delivered  by  Lord  Herschell  and 
concurred  in  by  the  other  Lord  Justices. 
[Kennedy  v.  de  Traflford  [1897]  A.  C.  180]. 
See  also  17  Am.  &  Eng.  Enc  Law,  2d  ed. 
p.  676,  and  cases  cited;  also,  Freeman,  Co- 
tenancy &  Partition,  §§  162-166;  Blodgett 
▼.  Hildreth,  8  Allen,  186;  Sutton  v.  Jenkins, 
147  N.  0.  11,  60  S.  E.  t>43. 

When  the  land  in  controversy  descended 
upon  these  plaintiffs  and  upon  their  coheir, 
John  Baird,  it  was  encumbered  with  the 
mortgage  to  Reid  made  by  their  ancestor. 
When  that  mortgage  was  foreclosed  in  the 
manner  allowed  by  law,  any  one  of  the  heirs 
had  a  right  to  purchase  the  entire  estate  to 
protect  his  own  interest,  and  he  would  ac- 
quire the  title  discharged  of  any  trust  to  his 
coheirs.  There  is  no  evidence  that  John 
Baird  agreed  to  purchase  for  the  benefit  of 
the  other  heirs,  or  endeavored  to  suppress 
bidding,  or  practised  any  other  fraud  upon 
his  cotenants.  So  far  as  the  record  discloses, 
the  sale  appears  to  have  been  fairly  made 
by  the  trustee,  and  it  was  open  to  the  plain- 
tiffs or  any  of  them  to  attend  and  purchase 
if  they  so  desired. 

We  think,  therefore,  the  judgment  of  non- 
suit should  be  affirmed. 


accrued  at  different  times  and  under  differ- 
ent instnunents,  and  neither  had  superior 
means  of  information  respecting  the  state  of 
the  title,  then  either,  unless  he  employed 
his  cotenancy  to  secure  an  advantage,  mi^ht 
acauire  and  assert  a  superior  outstanding 
title,— especially  where  there  waa  no  joint 
possession  of  the  premises.  Indeed,  this 
case  is  directly  opposed  to  the  conclusion 
reached  in  Jackson  v.  Baibd,  since  the 
court  went  on  to  say  that  the  case  before 
them  was  altogether  different  from  one 
where  the  encumbrance  was  created  by  a 
former  owner  through  whom  both  parties 
claimed  title. 

And  in  Boynton  v.  Veldman,  131  Mich. 
655,  91  N.  W.  1022,  it  was  held  that,  where 
a  cotenant  purchased  the  entire  property 
for  taxes  levied  against  a  predecessor  in 
title,  such  purchase  did  not  inure  to  the 
benefit  of  a  cotenant  who  had  acquired  his 
title  at  a  different  time  and  by  a  different 
instrument.  In  this  case,  however,  the 
claim  to  share  such  benefit  was  not  made 
by  the  other  cotenant,  who  was  not  a  party 
to  the  action,  and  who  had  always  refused  to 
contribute  towards  the  payment  of  such 
taxes,  and  never  asserted  any  title  to  the 
land. 

And  in  Fielding  v.  White  (Tex.  Civ.  App.) 
32  8.  W.  1054,  it  was  held  that  a  cotenant 
might,  by  purchase  at  a  foreclosure  sale  of 
a  mortgage  on  the  common  property  given 
by  the  one  from  whom  all  the  common  own- 
ers claimed  title,  acquire  title  for  his  own 
exclusive  benefit,  if  there  had  never  been 
any  understanding  between  him  and  his 
10L.R.A.(N.S.) 


fellow  owners  as  to  the  payment  of  the 
mortgage  debt  or  the  title  to,  or  possesion 
or  use  of,  the  land,  and  neither  had  exclu- 
sive possession  thereof.  The  court  did  not 
base  its  conclusion  upon  the  fact  that  the 
encumbrance  had  been  created  by  the  former 
owner,  but  exclusively  because  the  cotenants 
had  acquired  their  individual  titles  by  dif- 
ferent instruments  and  at  different  times, 
which  it  deemed  had  been  established  as  a 
rule  of  property  by  other  Texas  decisions 
(which  are  not  in  point  in  this  note). 
Chief  Justice  Fisher,  however,  in  delivering 
the  opinion,  said  that,  if  the  ouestion  were 
an  open  one,  he  would  be  inclined  to  rule 
differently  in  accord  with  what  he  conceived 
to  be  the  decided  weight  of  authority.  To 
quote  his  language:  "The  unity  of  posses- 
sion, or  the  right  of  joint  possession,  was 
the  principal  factor  that  created  the  rela- 
tionship of  tenants  in  common  at  common 
law.  Their  rights  were  acquired  by  several 
and  distinct  titles,  or  by  the  same  title  but 
at  different  periods;  and  the  grand  incident 
of  such  estates  was  the  unity  of  possession, 
or  the  present  right  of  possiession,  coexten- 
sive with  the  entire  estate.  And,  in  my  view 
of  the  law,  when  such  relationship  is  once 
ascertained,  or  such  estates  are  found  to 
exist,  eo  inatanti  there  springs  into  exist- 
ence a  reciprocal  and  mutual  obligation  and 
duty  resting  upon  each  co-owner,  in  dealing 
with  the  common  estate,  to  observe  the 
right  of  each  other,  and  to  abstain  from 
acts  in  which  benefit  and  profit  may  result 
to  one  to  the  injury  of  the  other,  although 
there   be   an   absence  of   facts   tending  to 
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show  special  cireumstances  creating  trust 
relationship." 

In  Watson  ▼.  Watson,  198  Pa.  234,  47 
Atl.  1096,  in  which  it  appeared  that  the 
mortgage  in  question  was  executed  by  one 
from  whom  the  cotenants  derived  title,  the 
decision  was  not  at  all  based  upon  that  fact, 
the  specific  finding  being  that,  if  the  coten- 
ants joined  in  a  letter  directing  the  mort- 
gagee,  who  was  about  to  foreclose,  to  con- 
vey the  land  absolutely  to  one  of  their  num- 
ber on  condition  that  the  latter  pay  the 
mortgage,  a  deed  subsequently  made  in  ac- 
eordance  with  this  direction  passed  the  title 
of  the  premises  devested  of  any  interest 
which  the  grantee's  former  cotenants  might 
have  had  therein,  in  the  absence  of  any 
fraud  on  his  part. 

In  Blodgett  v.  Hildreth,  8  Allen,  186,  one 
of  the  cases  cited  in  Jackson  v.  Baird,  the 
court  did  hold  that  the  principle  that  one 
tenant  in  common  cannot  purchase  an  out- 
standing title  or  encumbrance  upon  the 
joint  estate  for  his  exclusive  benefit,  and 
assert  the  same  to  the  prejudice  of  his  co- 
tenant»  could  not  be  properly  applied  to  a 
purchase  by  one  cotenant  of  an  outstand- 
ing mortgage  upon  the  joint  estate,  and  ac- 
cordingly denied  the  right  of  the  nonpur- 
chasing  tenant  to  maintain  partition  against 
the  purchasing  tenant.  As  a  matter  of  fact 
the  mortgage  in  this  case  was  executed  by 
one  through  whom  both  cotenants  claimed*; 
but  the  &cision  apparently  does  not  rest 
upon  that  fact,  but  rather  upon  the  fact 
that  the  purchase  of  the  mortgage  by  one 
cotenant  left  the  other  in  full  enjoyment  of 
the  right  of  redemption  from  the  mortgage 
that  he  previously  enjoyed.  The  court  said : 
"Such  a  title  may  temporarily  inure  to  the 
benefit  of  a  cotenant  who  elects  to  make  such 
purchase.  But  it  leaves  the  other  party  in 
the  full  enjoyment  of  the  right  of  redemp- 
tion that  he  previously  enjoyed.'  He  may, 
as  he  would  have  been  required  to  do  in  the 
case  of  the  mortgage  title  remaining  in  the 
hands  of  a  third  person,  pay  the  whole 
amount  of  the  encumbrance,  and  be  put  in 
possession  of  the  whole  premises  unless  the 
cotenant  elects  to  contribute  his  share."  In 
other  words,  the  real  reason  for  the  denial 
of  the  equitable  principle  in  this  case  seems 
to  be  that  it  is  unnecessary  since  the  non- 
purchasing  tenant  is  fully  protected  by  the 
preservation  to  him  of  his  pre-existing  right 
to  redeem  from  the  mortgage,  which  is  not 
cut  off  by  the  purchase  of  the  mortgage  by 
his  cotenant  any  more  than  it  would  have 
been  if  the  mortgage  had  been  purchased 
by  a  third  person.  There  is  therefore  an 
obvious  distinction  between  such  a  case  and 
one  where  the  purchase  by  one  cotenant  un- 
der a  foreclosure  of  a  mortgage  operates  to 
cut  off  the  equity  of  redemption  and  leaves 
the  nonpurchasing  tenant  remediless  unless 
the  principle  in  question  can  be  invoked  by 
him. 

In  Sutton  V.  Jenkins,  147  N.  C.  11,  60  S. 
E.  643,  also  cited  in  Jackson  v.  Baird,  it 
appeared  that,  not  only  had  the  alleged  co- 
tenants  undertaken  to  divide  the  land  by 
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running  a  division  line  and  entering  into 
possession  of  their  respective  parts,  but  the 
encumbrance  in  question  had  been  fore- 
closed and  a  deed  under  the  foreclosure  pro- 
ceedings executed  almost  four  years  before 
the  alleged  cotenant  acquired  any  title  from 
the  purchaser  at  the  foreclosure  sale. 

The  quotations  found  in  Jackson  ▼. 
Baibd,  from  Saunders  "V.  Gatlin,  21  N.  C. 
(1  Dev.  &  B.  Eq.)  92,  and  from  Baird  v. 
Baird,  21  N.  C.  (1  Dev.  &  B.  i;q.)  636,  31 
Am.  Dec.  399,  are  diota  merely,  as  there  was 
in  neither  case  a  purchase  of  an  encum- 
brance created  by  a  predecessor  in  title, 
while  in  Kennedy  v.  de  Trafford  [1897]  A. 
C.  180,  anonymously  referred  to  by  the 
North  Carolina  court,  the  purchase  in 
question  was  of  a  mortgage  executed  by  the 
cotenants  themselves. 

This  note,  of  course,  does  not  include 
cases  where  a  purchase  was  made  after  the 
cotenancy  had  altogether  ceased  to  exist, 
nor  does  it  include  cases  such  as  Aubuchon 
V.  Aubuchon,  133  Mo.  260,  34  S.  W.  569, 
in  which  land  ordered  to  be  sold  by  the  pro- 
bate court  for  the  payment  of  the  decedent's 
debts  was  purchased  by  one  of  the  heirs. 
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A.   D.   BRADFORD   et  al.,   Plffs.   in   Cer- 
tiorari, 

V. 

MRS.  H.  L.  CALHOUN  et  at 
(—  Tenn.  — ,  109  S.W.  502.) 

Will  —  rennnciatlon  —  effect. 

A  written  renunciation  of  a  devise  of  an 
interest  in  real  estate,  made  the  day  the 
will  is  admitted  to  probate,  defeats  a  levy 
upon  the  property  under  execution  against 
the  devisee. 

(February  16,  1908.) 


Caae   Note.  —  Mode    and   effect    of   re- 
nouncing  "benefit  under  will. 

Judge  Story  said  in  Webster  v.  Oilman, 
1  Story,  499,  Fed.  Cas.  No.  17.336:  "We 
know  of  no  rule  of  law  by  which  a  mere 
naked  nonpossession,  or  nonexercise  of  the 
right  of  entry  and  possession,  of  real  estate 
under  a  devise,  short  of  the  period  prescribed 
by  the  statute  of  limitations  to  bar  a  right 
of  entry,  jg  held  to  amount  to  a  positive 
renunciation  or  disclaimer  of  a  devise,  or  to 
proof  thereof.  It  may  be  even  doubtful 
whether,  under  our  laws,  any  renunciation 
or  disclaimer,  not  by  deed  or  matter  of  rec- 
ord, would  be  an  extinguishment  of  the  right 
of  the  devisee.  But,  at  all  events,  it  should 
be  evidenced  by  some  solemn  act  or  acknowl- 
edgment in  writing,  or  by  some  open  and 
positive  act  of  renunciation  or  disclaimer, 
which  will  prevent  all  future  cavil,  and  op- 
erate in  point  of  evidence  as  a  quasi  estop- 
pel." 

An  he  also  said,  in  Ex  parte  Fuller,  2 
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CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  affirming 
a  judgment  of  the  Chancery  Court  for  Da- 
vidson County  in  defendants'  favor  in  a  suit 
to  enjoin  the  sale  of  certain  property  under 
execution.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  J.  Cooper  and  James  O. 
Bradford,  for  plaintiffs  in  certiorari : 

The  acceptance  of  a  devise  is  essential  to 
the  vesting  of  title  in  the  devisee. 

4  Kent,  Com.  §  633;  Shep.  Touch.  452;  2 
Story,  Eq.  Jur.  12th  ed.  1079;  2  Redf.  Wills, 
304;  Pritchard,  Wills  &  Administration, '  § 
754;  Ex  parte  Fuller,  2  Story,  327,  Fed.  Cas. 
No.  6,147;  Townson  v.  Tickell,  3  Barn.  A 
Aid.  31;  Doe  ex  dem.  Smyth  v.  Smyth,  6 
Bam.  &  C.  112;  Defreese  v.  Lake,  109  Mich. 
421,  32  L.R.A.  744,  63  Am.  St.  Rep.  684,  67 
N.  W.  605 ;  Re  Bryce,  194  Pa.  135,  44  Atl. 
1076;  Tarr  v.  Robinson,  168  Pa.  60,  27  Atl. 
869. 

I    Mr.   Walter    Stokes    for    defendants   in 
certiorari. 

Henderson,  Special  Judge,  delivered  the 
opinion  of  the  court: 

The  bill  in  this  case  was  dismissed  by  the 
chancellor.  On  appeal  to  the  court  of  civil 
appeals,  his  decree  was  affirmed;  and  the 
case  is  before  this  court  on  certiorari. 
I  Mrs.  Lou  H.  Sneed  died  January  13,  1906, 
living  a  will  by  which,  among  other  provi- 
sions, she  devised  to  her  husband,  Thomas 
H.  Sneed,  a  life  estate  in  certain  land,  with 


I  remainder  to  her  sister  and  a  nieoe.  The 
I  will  was  admitted  to  probate  January  17, 
I  1906.  On  the  same  date  Thomas  H.  Sneed, 
I  executed  a  paper  which,  after  setting  out  the 
I  clause  of  the  will  making  said  devise  to  him, 
adds: 

"It  is  my  wish  that  the  other  members  of 
the  family  who  may  be  entitled  to  this  prop- 
erty under  the  law  may  receive  it.  I  there- 
fore decline  to  accept  anything  under  said 
will,  and  renounce  the  same  in  /ofo,  so  far  as 
any  interest  coming  to  me  is  concerned,  and 
leave  it  to  descend  under  law  to  the  parties 
entitled,  free  from  any  encumbrance  on  ae- 
count  of  the  provision  in  said  will." 

This  paper  was  acknowledged  before  the 
county  court  clerk  February  8,  1906,  on 
which  date  it  was  registered.  The  parties 
had  been  married  about  five  years,  and  had 
no  children. 

Prior  to  the  death  of  Mrs.  Sneed,  and  on 
January  11,  1906,  defendant  Mrs.  H.  L.  Cal- 
houn brought  suit  before  a  justice  of  the 
peace  of  Davidson  County  against  Thomas 
H.  Sneed,  and,  ^n  January  27,  1906,  recov- 
ered judgment  against  him  for  $445.50.  Exe- 
cution was  issued  from  this  judgment  Feb- 
ruary 3,  1906,  and  was,  on  same  day,  levied 
on  the  life  estate  so  devised  by  the  will  to 
Sneed.  The  papers  before  the  justice  of  the 
peace  in  the  case  were  filed  in  the  circuit 
court  for  condemnation,  and  order  of  sale 
was  entered  therein  July  6,  1906.  The  bill 
is  filed  by  the  remaindermen  in  said  land 
and  all  of  the  surviving  heirs  of  the  testa- 


Story,  327,  Fed.  Cas.  No.  6,147,  that,  if  an 
"estate  is  devised  absolutely  and  without 
any  trust  or  encumbrances,  the  law  will  pre- 
sume it  to  be  accepted  by  the  devisee  because 
it  is  for  his  benefit,  and  some  solemn,  no- 
torious act  is  required  to  establish  his  re- 
nunciation or  disclaimer  of  it." 

It  was  held  in  Bryan  v.  Hyre,  1  Rob. 
(Va.)  94.  39  Am.  Dec.  246,  that,  in  an  ac- 
tion of  ejectment  brought  by  the  heirs  of 
•  the  devisee  of  the  fee,  it  could  not  be  shown 
in  defense  that  the  latter  had,  by  parol,  re- 
nounced the  devise,  on  the  ground  that  a  de- 
vise of  a  freehold  estate  can  be  renounced 
only  by  a  written  instrument  executed  with 
equal   solemnity  as  the  devise. 

And  in  Doe  ex  dem.  Smyth  v.  Smyth,  6 
Bam.  &  C.  112,  it  was  questioned  whether 
a  devise  of  a  freehold  could  be  renounced  by 
parol. 

But  the  presumption  of  an  acceptance  of  a 
beneficial  devise  of  realty  is  rebuttable,  and, 
when  a  renunciation  is  shown,  the  title  un- 
der the  devise  does  not  vest,  and  a  deed  of 
renunciation  is  unnecessary,  except  where 
the  title  has  already  vested  in  the  devisee 
by  an  acceptance.  Defreese  v.  Lake,  109 
Mich.  421,  32  L.R.A.  744,  63  Am.  St.  Rep. 
r>84.  67   N.  W.  505. 

Whether  the  conduct  of  a  devisee 
amounts  to  a  revocation  is  a  question  for 
t\ie  jurv  where  a  second  life  tenant,  during 
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the  lifetime  of  the  first  life  tenant  aojuires 
a  tax  title  to  the  freehold,  and  immediately 
records  the  same,  and.  after  the  termination 
of  the  first  life  estate,  goes  into  possession 
and  subsequently  conveys  the  fee  title  to 
another,  it  appearing  that  the  will  was  never 
placed  upon  record.  Defreese  v.  Lake,  su- 
pra. The  court  observed  that,  up  to  the 
time  the  tax  title  was  acquired,  the  second 
life  tenant,  not  being  in  possession,  had  done 
nothing  tending  to  show  whether  he  had  ac- 
cepted the  devise  prior  thereto. 

In  Stebbins  v.  Lathrop,  4  Pick.  43,  the 
court,  in  substance,  said  there  seemed  to  be 
no  good  reason  why  a  benefit  under  a  will 
should  not  be  renounced  before  the  probate 
court  in  a  proceeding  to  admit  the  will  to 
probate,  when  all  the  parties  were  present, 
and  the  fact  of  renunciation  could  be  veri- 
fied by  the  records  of  the  court. 

So,  a  written  renunciation  filed  in  a  pro- 
bate court  by  one  to  whom  land  was  devised, 
charged  with  a  burden,  is  sufficient,  a  deed 
being  unnecessary,  even  though  the  renuncia- 
tion is  filed  fourteen  years  after  the  admis- 
sion of  the  will  to  probate,  during  which 
time  the  testator's  widow,  and  not  the  dev- 
isee, had  been  continuously  in  possession  of 
the  land  devised.  Ward  v.  Ward,  15  Pick. 
511. 

A  written  notice  of  an  intention  not  to 
take  a  legacy  of  personalty,  and  a  return 
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trix,  seeking  to  enjoin  the  sale  of  the  prop- 
erty under  said  condemnation  proceedings. 

The  court  of  civil  appeals,  in  a  learned 
opinion,  one  of  the  court  dissenting,  adopts 
what  is  said  to  he  the  old  English  common - 
law  rule,  which  requires  a  renunciation  of  a 
beneficial  devise  of  real  estate  to  be  by  deed 
of  record;  and  that  court  was  of  opinion 
that  this  is  in  accord  with  our  system  of 
registration,  and  would  tend  to  the  preven- 
tion of  frauds.  This  is  said  to  be  so,  espe- 
cially when  intervening  rights  of  creditors 
are  concerned.  This  can  be  so  only  on  the 
assumption  that  the  devise,  without  more, 
and  independent  of  the  assent,  express  or  im- 
plied, pf  the  devisee,  vests  the  estate  in  him, 
so  that  it  can  be  devested  only  by  deed,  and, 
in  order  to  avail  against  creditors,  the  deed 
must  be  registered. 

In  3  Washburn  on  Real  Property,  402,  it 
is  said:  "An  heir  at  law  is  the  only  person 
who,  by  the  common  law,  becomes  the  owner 
of  land  without  his  own  agency  or  assent. 
A  title  by  deed  or  devise  requires  the  assent 
of  the  grantee  or  devisee  before  it  can  take 
effect."  At  page  700  of  the  same  authority 
it  18  said:  "It  is  hardly  necessary  to  add 
that  no  one  can  make  another  the  owner 
of  an  estate  against  his  consent,  by  devising 
it  to  him,  so  that,  if  the  devisee  disclaims 
the  devise,  it  becomes  inoperative  and  goes 
to  the  heir.*' 

On  this  subject  the  court  says  in  Defreese 
V.  Lake,  109  Mich.  421,  32  L.R.A.  744,  63 
Am.  St  Rep.  684,  67  N.  W.  606;     "It  is 


said  that  a  parol  disclaimer  will  not  pre- 
vent the  devisee  from  subsequently  claiming 
the  devise,  and  that  the  reason  of  the  ne- 
cessity of  a  deed  grows  out  of  the  presump- 
tive vesting  of  the  devised  interest  in  the 
devisee  before  entry.  See  Perry  v.  Hale,  44 
N.  H.  365.  It  is,  in  our  opinion,  illogical 
to  say  that  a  deed  is  necessary  because  of  the 
presumption  that  the  title  has  vested,  when 
the  title  does  not  vest  by  a  devise  unless 
there  is  an  acceptance.  It  would  seem  that 
the  deed  would  be  necessary  only  where  the 
title  has  actually  vested,  which  appears  to 
depend  upon  acceptance.  If  it  be  admitted 
that  the  law  will  presume  an  acceptance,  it 
is  not  a  conclusive  j^sumption,  and,  when 
it  is  shown  to  have  been  renounced,  it  is 
shown  that  the  title  did  not  vest,  and  ap- 
parently there  would  be  no  occasion  for  de- 
vesting a  title  that  had  not  vested." 

In  4  Kent,  Com.  633,  it  is  said:  "An  es- 
tate vests,  under  a  devise,  on  the  death  of 
the  testator  before  entry;  but  a  devisee  is' 
not  bound  to  acept  of  a  devise  to  him  nolens 
volens,  and  he  may  renounce  the  gift,  by 
which  act  the  estate  will  descend  to  the 
heir,  or  pass  in  some  other  direction  under 
the  will.  The  disclaimer  and  renunciation 
must  be  by  some  unequivocal  act,  and  it  is 
left  undecided  whether  a  verbal  disclaimer 
will  be  sufficient.  A  disclaimer  by  deed  is 
sufficient,  and  some  judges  have  held  that 
it  may  be  by  a  verbal  renunciation.  Per- 
haps the  case  will  be  governed  by  circum- 
stances." 


thereof  to  the  executor,  is  a  sufficient  re- 
nunciation to  permit  the  devisee  to  assert 
an  antagonistic  title  to  real  estate  devised 
to  others  by  the  testator's  will.  Watson 
V.  Watson,  128  Mass.  162. 

It  is  not  necessary  that  a  renunciation  of 
a  devise  of  land  be  made  in  n  court  of  rec- 
ord, a  deed  of  renunciation  being  sufficient. 
Townson  v.  Tickell,  3  Barn.  &  Aid.  31. 

And,  even  though  an  acceptance  is  pre- 
sumed, a  devisee's  refusal  to  accept  land 
charged  with  certain  payments  will  defeat 
a  levy  of  execution  thereon  by  his  creditors 
during  the  period  the  land,  by  the  terms  of 
the  will,  remains  in  the  possession  of  execu- 
tors. Tarr  v.  Robinson,  168  Pa.  60,  27  Atl. 
869. 

A  renunciation  under  the  hand  and  seal 
of  a  devisee  of  slaves  is  sufficient  to  relieve 
him  of  a  statutory  liability  of  a  devisee  to 
the  testator's  creditors.  Rogers  v.  Farrar, 
6  T.  B.  Mon.  421. 

A  renunciation  of  a  devise  of  corporate 
stock,  charged  with  the  payment  of  the  tes- 
tator's debts,  is  shown  by  the  devisee's  oral 
refusal  to  accept,  and  his  subsequent  offer  to 
purchase  the  stock  from  those  entitled  there- 
to. Haebler  v.  John  Eichler  Brewing  Co. 
42  App.  Div.  96,  68  N.  Y.  Supp.  894,  affirm- 
ing 26  Misc.  676,  66  N.  Y.  Supp.  1071. 

The  refusal  of  a  devisee  of  land,  during  his 
lifetime,  to  permit  the  erection  of  a  house  of 
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a  certain  value  thereon,  as  provided  by  the 
will,  will  estop  his  representative,  after  his 
death,  from  claiming  the  value  of  the  house 
from  the  testator's  estate.  Re  Bryce,  194 
Pa.  136,  44  Atl.  1076. 

The  renunciation  by  one  of  two  joint  dev- 
isees of  a  life  estate  vests  the  whole  estate 
in  the  other.  Pendleton  v.  Kinney,  66  Conn. 
222,   32  Atl.  331. 

It  was  said  in  Wonsetler  v.  Wonsetler,  23 
Pa.  Super.  Ct.  321,  that  the  refusal  to  ac- 
cept a  bequest  must  be  absolute  and  unquali- 
fied, not  merely  in  word,  but  in  deed;  how- 
ever positive  the  terms  of  refusal,  they  may 
be  made  ineffectual  by  conduct  inconsistent 
with  a  refusal,  such  as  acts  of  dominion  over 
the  subject  of  the  devise;  and  a  gift  of  it 
by  the  devisee  to  another  is  such  an  act. 

It  has  been  said  that,  if  property  is  de- 
vised, subject  to  a  condition  or  burdened 
with  a  charge,  the  devisee  will  be  allowed  a 
reasonable  time  and  opportunity  to  judge 
of  the  value  of  the  bequest,  and  the  burden  or 
condition,  before  he  decides  to  accept  or  re- 
nounce it.  Perry  v.  Hale,  44  N.  H.  365; 
Wheeler  v.  Lester,  1  Bradf.  203. 

As  to  the  right  of  creditors  or  personal 
representatives  to  make  or  control  e)ct3tion 
for  or  against  a  will,  or  between  different 
provisions  of  a  will  or  statute,  see  case  note 
to  Re  Fleming,  11  L.R.A.(N.S.)   379. 
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A  ^Timber  of  ancient  authorities  on  the 
8ubj€7t  are  discussed  in  the  case  of  Bryan 
V.  Hyre,  1  Rob.  (Va.)  94,  39  Am.  Dec.  246, 
among  them  Townson  v.  Tickell,  3  Bam.  A 
Aid.  31,  in  which  it  is  said:  "The  law  pre- 
sumes that  .  .  .  [the  devisee]  will  as- 
sent until  the  contrary  is  proved.  When  the 
contrary,  however,  is  proved,  it  shows  that 
he  never  did  assent  to  the  devise,  and  conse- 
quently that  the  estate  never  was  in  him." 

The  same  principle  is  held  in  Burritt  v. 
Silliman,  13  N.  Y.  96,  64  Am.  Dec.  630, 
where  it  is  said:  "When  it  turns  out  that 
the  estate  has  not  been  accepted,  it  remains 
in  the  original  owner,  precisely  as  if  the 
conveyance  had  not  btten  executed. 

Quite  a  number  of  decisions  of  other  states 
are  cited  by  counsel;  but  it  is  not  necessary 
to  pursue  the  discussion  of  them.  The  tend- 
ency of  our  own  decisions  is  along* the  line 
of  those  above  referred  to.  In  Hughes  ▼. 
Brown,  88  Tenn.  582,  8  L.R.A.  480,  13  S. 
'W.  286,  Brown  had  been  appointed  trustee 
and  required  to  execute  bond.  He  failed  to 
execute  the  bond.  Some  years  afterwards  he 
was  sued  as  trustee,  and  in  his  answer  dis- 
claimed ever  having  accepted  the  appoint- 
ment. It  is  held  that  his  disclaimer,  in  the 
absence  of  acts  indicating  an.  acceptance, 
must  be  taken  to  relate  back  to  the  time  of 
his  appointment. 

In  Goss  V.  Singleton,  2  Head,  77,  the  ques- 
tion under  consideration  was  with  regard  to 
the  renunciation  by  person^  named  as  trus- 
tees. The  court,  through  McKinney,  J., 
says :  "It  seems,  in  general,  that  every  gift, 
by  deed  or  will,  or  otherwise,  is  supposed 
prima  facie,  unless  the  contrary  appears,  to 
be  beneficial  to  the  donee.  Consequently  the 
law  presumes,  until  there  is  proof  to  the  con- 
trary, that  every  estate  is  accepted  by  the 
person  to  whom  it  is  expressed  to  be  given. 
Hill,  Tr.  (1S54  ed.)  304.  But  the  law  does 
not  force  anyone  to  accept  the  gift  of  an 
estate,  whether  made  in  trust,  or  otherwise; 
and  therefore  it  is  competent  for  the  person 
appointed  trustee  to  refuse  both  the  estate 
and  the  office  attached  to  it,  provided  he 
has  done  no  act  to  deprive  himself  of  that 
right.  Id.  312.  The  gift  is  not  perfect  un- 
til ratified  by  the  assent  of  the  donee;  and  a 
disclaimer  of  the  trust  operates  as  evidence 
that  such  assent  was  never  given.  Id.  316. 
There  is  some  difference  of  opinion  as  to 
what  shall  be  a  sufficient  disclaimer.  There 
are  authorities  which  seem  to  maintain  that 
a  parol  disclaimer  of  a  gift,  either  by  deed 
or  will,  of  a  freehold  estate,  is  sufficient. 
But,  however  this  may  be,  it  is  well  settled 
that  the  renunciation  may  be  by  deed,  by 
matter  of  record,  or  any  written  instrument, 
or  by  answer  in  chancery.  Id.  316,  317.  And 
such  disclaimer  or  refusal  to  accept  the 
trust,  whenever  m^e,  will  relate  back,  and 
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will  be  held  to  have  been  made  at  the  time 
of  the  gift,  if  no  act  has  been  done  to  pre- 
clude the  party.     Id.  313." 

While  that  case  related  to  the  renuncia- 
tion of  a  trust,  we  think  that  the  same  prin- 
ciple applies  with  equal,  if  not  greater,  force 
to  the  beneficial  devisee.  The  true  rule, 
founded  upon  principle,  is  that  it  is  optional 
with  the  devisee  to  accept  the  devise,  how- 
ever beneficial  it  may  be  to  him;  and  when 
he  elects  to  renounce,  before  any  act  on  his 
part  indicating  an  acceptance,  his  renuncia- 
tion shall  relate  back,  and  will  be  held  to 
have  been  made  at  the  time  of  the  g^ift,  and 
will  displace  any  levy  of  creditors  that  may 
in  the  meantime  have  been  made.  Surely 
that  principle  should  apply  to  this  case, 
since  Sneed  renounced  the  devise  on  the  day 
that  the  will  of  his  wife  was  admitted  to 
probate. 

It  is  insisted  by  learned  counsel  for  defend- 
ant that  this  renunciation  was  made  for  the 
purpose  of  defeating  the  collection  of  the 
defendant's  judgment,  or,  if  not,  it  was  in 
effect  a  voluntary  conveyance  and  void  as 
against  existing  creditors.  As  it  was  option- 
al with  Sneed  to  accept  or  renounce,  it  is 
immaterial  what  his  motives  were,  so  long 
as  there  is  no  collusion  with  the  remainder- 
men or  residuary  devisees,  by  which  he 
fraudulently  receives  a  benefit  for  his  re- 
nunciation; and  there  is  no  proof  of  this. 
The  renunciation  is  not  a  voluntary  convey- 
ance, void  as  against  existing  creditors,  be- 
cause, when  he  has  properly  renounced,  the 
renunciation  relates  back  to  the  date  of  the 
gift,  and,  as  he  has  never  accepted  the  gift, 
he  has  had  nothing  that  could  be  made  the 
subject  of  a  voluntary  conveyance. 

It  results  that  the  decree  of  the  Court  of 
Civil  Appeals,  affirming  the  decree  of  the 
chancellor,  is  reversed,  and  decree  will  be 
entered  here  making  perpetual  the  injunc- 
tion against  the  sale  of  the  land  in  contro- 
versy under  the  order  of  condemnation  in 
favor  of  the  defendant  against  Sneed.  De- 
fendant will  pay  the  costs  of  this  and  the 
chancery  court. 
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JOHN  SCHOENMANN  et  al.,  Appts., 

V. 

JOHN  L.  WHITT,  Respt 

(—  Wis.  — ,  117  N.  W.  861.) 

Broker  —  exclusive    authority  —  com- 
missions. 

.  A  broker  receiving  exclusive  authority 
to  sell  real  estate  by  a  writing  which  he 
does  not  sign  cannot  recover  commissions 
in  case  the  property  is  sold  by  the  owner 
without  aid  from  him,  if  he  fails  to  show 
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thmt,  prior  to  tlie  sale,  he  liad  used  ordi- 
nary diligenee  in  endeavoring  to  make  a 
sale  of  the  property,  resulting  in  the  ex- 
penditure of  time,  money,  or  effort  under 
the  contract. 

(Timlin,    J.,   dissents.)* 
(September  20,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Iowa  County 
in  defendant's  favor  in  an  action  brought  to 
recover  commissions  *  alleged  to  be  due  for 
the  sale  of  real  estate.    Affirmed. 

Statement  by  Barnes,  J.: 
This  action  is  brought  to  recover  a  com- 
mission of  $270  claimed  to  be  due  upon  the 


sale  of  a  farm.  The  alleged  contract  upon 
which  recovery  is  sought  was  lost,  but  what 
purported  to  be  a  copy  of  at  least  the  ma- 
terial portion  of  it  was  produced,  and  of- 
fered, and  received  in  evidence,  and  is  as 
follows: 

Spring  Green,  Wis.,  Oct.  14,  1904. 
I  hereby  grant  unto  Schoenmann  &  Son 
the  exclusive  right  to  sell  and  to  enter  into 
a  contract  for  the  conveyance  of  the  proper- 
ty described  on  the  opposite  side  of  this 
card,  and  authorize  them  to  list  the  same 
for  sale  upon  the  terms  and  conditions  men- 
tioned and  agree  to  pay  said  Schoenmann  ft 
Son,  in  the  event  of  a  sale  of  said  prop- 
erty, the  regular  commission  of  two  and 
one  half.    I  however  reserve  the  right  to 


Ca^e  Note.  —  Mutudlitif  of  contract  giv- 
ing redt'Csiaie  iMroker  eoeclusive  au' 
thority  to  seU,  or  promising  him 
commissions  in  case  of  sale  hy  any- 
one else,  but  which  does  not  in  terms 
impose  any  obligation  upon  him. 


This  note  is  limited  strictly  to  those 
which  deal  with  the  question  whether  a  writ- 
ing giving  a  real-estate  broker  exclusive  au- 
thority to  sell  certain  property,  or  promis- 
ing him  commissions  in  case  the  owner  him- 
self sells,  without  in  express  terms  requiring 
him  to  do  anything,  is  of  sufficient  mutuali- 
ty  or  upon  sufficient  consideration  so  that, 
in  case  the  properly  is  sold  by  the  owner 
himself  or  another  agent,  the  broker  may 
recover  the  stipulated  commissions  or  sue 
for  breach  of  contract.  It  therefore  does  not 
include  those  cases  in  which  the  broker  seeks 
to  recover  his  commission  because,  as  he 
claims,  the  sale  was  in  fact  brought  about 
through  his  efforts. 

It  seems  to  be  a  general  rule  that,  al- 
though a  writing  purporting  to  give  a  real- 
estate  broker  the  exclusive  authority  to  sell 
certain  property,  or  promising  him  commis- 
sion in  case  anyone  else  sells,  without  in 
express  terms  requiring  him  to  do  anything, 
is  not  signed  by  such  broker,  if  the  latter 
enters  upon  the  performance,  and  expends 
time,  money,  or  effort  under  the  contract, 
it  cannot  be  said  to  be  void  for  want  of 
mutuality  or  lack  of  consideration,  so  as 
to  prevent  the  broker  from  recovering  his 
commissions  in  case  the  landowner  himself, 
or  someone  aside  from  the  broker,  sells  the 
land. 

Thus,  in  Attix  ▼.  Pelan,  6  Iowa,  336,  it 
was  held  that  a  writing  granting  a  firm  of 
real-estate  brokers  the  exclusive  right  to 
sell  certain  property,  with  certain  stipula- 
tions as  to  commissions,  is  not  void  for  want 
of  mutuality,  so  as  to  prevent  a  recovery  of 
commissions  in  case  the  property  is  sold  by 
the  owners  themselves,  it  appearing  that,  al- 
though it  had  not  been  signed  by  the  brok- 
ers, the  latter  had  acted  upon  it;  the  court 
saying  that  in  such  case  it  is  the  same  as 
if  they  had  put  their  names  upon  it. 

A  case  holding  to  the  same  effect,  but 
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involving  a  contract  in  which  the  owner 
promised  to  pay  the  commission  also  in 
event  he  himself  sold  the  property,  is  Gk>w- 
ard  V.  Waters;  98  Mass.  596,  where  the 
court  took  occasion  to  say:  '  "The  position 
of  the  defendant's  counsel  is  undoubtedly 
true,  that  at  the  time  the  contract  was 
signed  it  was  a  mere  nudum  pactum.  The 
plaintiffs  paid  nothing,  incurred  no  expense 
or  loss,  and  entered  into  no  obligation  on 
their  part.  They  were  at  liberty  to  act  or 
not,  as  they  pleased;  and  would  incur  no 
liability  by  failing  to  do  aiiything.  But  it 
is  also  apparent  that  the  writing  contemplat- 
ed services  to  be  rendered  and  expenses  to 
be  incurred  by  the  plaintiffs  for  the  defend- 
ant; and  that  the  promises  were  made  in 
view  of  such  future  services  and  expenses. 
The  writing  is  merely  a  stipulation,  by  the 
defendant,  of  the  terms  upon  which  compen- 
sation shall  be  made  by  him.  Subsequent 
performance  of  services  and  expenditure  of 
money,  in  prosecution  of  the  employment 
thus  authorized,  furnish  a  sufficient  consid- 
eration for  the  promises  of  the  defendant.** 

In  Lapham  v.  Flint,  86  Minn.  376,  90  N. 
W.  780,  it  was  held  that,  even  conceding  an 
agreement  signed  by  a  real-estate  owner  to 
pay  a  broker  certain  commissions  in  the 
event  either  found  a  purchaser  to  be  a  unilat- 
eral contract,  and  invalid  upon  its  face, 
yet  the  broker's  partial  performance  was  a 
sufficient  acceptance  so  as  to  make  the  own- 
er liable  for  commissions  where  he  himself 
sold  the  property.  The  court,  in  distinguish- 
ing Stensgaard  v.  Smith,  43  Minn.  11,  19 
Am.  St.  Rep.  205,  44  N.  W.  669,  said:  "The 
contract  under  consideration  in  Stensgaard 
V.  Smith,  supra,  contained  no  express  pro- 
vision that  the  owner  should  pay  the  agent 
commission  in  case  he  should  himself  make 
the  sale.  The  only  question  before  the  court 
in  that  case  was  whether  the  contract,  upon 
its  face,  unaided  by  evidence  or  allegations 
in  the  complaint,  expressed  a  mutuality  of 
obligation;  and  it  was  properly  held  that 
it  did  not,  because  there  was  nothing  in  the 
contract  to  indicate  any  acceptance  of  the 
obligation,  either  in  writing  or  by  periorm- 
ance." 

In  Metcalf  v.  Kent,  104  Iowa,  487,  73  N. 
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revoke     this     agreement     by     giving    said  | 
Schoenmann  &  Son  ninety  days'  notice  in 
writing.  [Signed]         John  L.  Whitt. 

The  foregoing  writing  was  not  signed  by 
the  plaintiffs  or  either  of  them.  The  de- 
fendant asserted  that  the  written  memo- 
randum did  not  express  the  entire  agreement, 
and  that  it  should  be  reformed  so  as  to  ex- 
empt him  from  the  payment  of  any  commis- 
sion in  the  event  of  his  making  a  sale  of  the 
farm  himself.  •  The  court,  on  disputed  tes- 
timony, refused  to  reform  the  instrument, 
and  found  that  the  agreement  was  fully 
expressed  in  the  writing.  Some  three  weeks 
after  the  signing  of  the  written  memoran- 


dum, the  defendant  sold  the  farm  without 
any  aid  or  assistance  from  the  plaintiffs  for 
a  price  in  excess  of  what  they  were  author- 
ized to  sell  for.  He  refused  to  pay  any 
commission  because  of  such  sale.  A  jury 
was  waived,  and  the  case  was  tried  by  the 
court.  The  trial  court  found  that  plaintiffs 
had  not  exhibited  the  farm  in  question  to 
any  purchaser,  had  not  taken  any  steps  to 
sell  the  same,  and  had  not  incurred  any  ex- 
pense in  reference  thereto,  except  to  talk 
with  one  person  about  it,  to  whom  they 
expected  to  show  it,  but  before  doing  so 
they  learned  it  was  sold,  and  that  the  con- 
tract lacked  mutuality  and  therefore  never 
had  any  binding  force  or  effect;  and  award- 


W.  1037,  a  written  contract,  signed  by  both 
parties,  to  be  good  until  a  certain  date,  by 
which  the  broker  had  the  exclusive  right  to 
sell  the  property  upon  certain  terms  and 
conditions  with  the  promise  of  certain  com- 
missions in  case  the  property  was  sold  dur- 
ing the  pendency  of  the  contract,  or  to  a 
person  whom  the  broker  found,  was  con- 
strued as  a  mutual  contract  giving  the  bro- 
ker the  exclusive  right  to  sell  between  the 
dates  mentioned  and  entitling  him  to  com- 
missions on  any  sale  which  was  made  be- 
tween those  dates,  even  though  made  by  the 
owner  himself  and  without  the  aid  of  the 
broker..  The  court  said  that  the  considera- 
tion of  the  contract  was  that  the  plaintiff 
would  find  a  purchaser,  and  that,  by  his 
efforts  to  find  a  purchaser,  he  performed  his 
part  of  the  contract. 

In  Kimmell  v.  Skelly,  130  Cal.  656,  62 
Pac.  1067,  a  contract  between  the  owner  of 
real  estate  and  a  firm  of  brokers,  making 
them,  in  consideration  of  their  services,  ex- 
clusive agenta  to  sell,  and  agreeing  to  pay 
them  a  specified  commission  upon  any  sale 
made  by  them,  or  by  anyone  else  including 
the  owner,  was  held  not  to  be  invalid  for 
want  of  consideration;  and  therefore  the 
brokers,  having  attempted  to  find  purchasers, 
were  entitled  to  recover  the  stipulated  com- 
missions although  the  property  was  sold  by 
the  owner  himself  without  the  influence  of 
the  brokers.  The  court  said:  "If  this  con- 
tract had  provided  in  terms  that,  'in  consid- 
eration of  the  brokers'  efforts  to  secure  a 
purchaser,  whether  or  not  those  efforts  were 
successful,  defendant  would  pay  the  amount 
agreed  upon  as  commissions  in  case  she  her- 
self sbid  the  property  during  the  life  of  the 
contract,'  I  see  no  possible  legal  objection  to 
the  validity  of  that  kind  of  a  provision,  and, 
in  substance,  that  is  this  contract." 

In  Hoskins  v.  Fogg,  60  N.  H.  402,  a  con- 
tract signed  by  the  owner  of  land  to  pay  a 
real-estate  broker  a  certain  sum  if  he  pro- 
cured a  purchaser,  and  half  the  sum  if  the 
owner  himself  sold  it  outside  the  agent's  in- 
fluence; with  the  further  agreement  that  no 
other  party  should  have  the  selling  of  the 
same, — was  held  to  be  a  contract  upon  a 
good  consideration,  entitling  the  agent  who, 
while  performing  his  part  of  the  contract, 
was  prevented  from  making  a  sale  by  the 
owner  selling  it  outside  his  influence,  to  re- 
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cover  the  half  sum  agreed  in  the  contract 
to  be  paid. 

In  stringfellow  v.  Powers,  4  Tex.  Civ. 
App.  100,  23  S.  W.  313,  a  contract  on  the 
part  of  a  landowner,  giving  a  real-estate 
broker  the  exclusive  authority  to  sell  and 
the  promise  of  all  he  could  get  over  a  cer- 
tain amount  as  remuneration,  was  held  not 
to  be  void  for  want  of  consideration.  The 
court  said  that  the  bringing  about  of  a  sale 
was  a  valid  consideration,  and  therefore  such 
broker,  upon  the  property  being  sold  by  the 
owner  himself,  was  entitled  to  a  recovery  of 
the  stipulated  commission.  It  appeared  in 
this  case,  however,  l^at  the  broker  had  ad- 
vertised the  property,  and  was  doing  all  he 
could  to  sell  the  land,  and  in  fact  was  ne- 
gotiating with  the  yery  person  to  whom  the 
property  was  afterward  sold  bv  the  owner. 

In  Singleton  v.  O'Blenis.  125  Ind.  161,  25 
N.  £.  154,  an  agreement  with  a  broker  on  the 
part  of  a  landowner,  looking  to  the  sale  of 
certain  land,  but  reserving  the  right  to  make 
a  sale  himself,  and  providing  that,  in  c&se 
he  did  so,  the  agent  was  to  receive  the  same 
fee,  was  held  to  rest  upon  a  sufficient  con- 
sideration, and  to  entitle  the  broker  to  the 
commission,  where  the  owner,  within  a  short 
time  after  its  execution,  sold  the  property, 
although  the  broker  had  taken  no  steps  to 
negotiate  a  sale. 

In  Crane  v.  McCormick,  92  Cal.  176,  28 
Pac.  222,  an  agreement  on  the  part  of  a  real- 
estate  owner  who  had  listed  his  property 
with  a  broker  to  give  the  latter,  in  considera- 
tion of  his  expenses  and  efforts  in  attracting 
settlers  to  the  county,  commissions  in  case 
the  iand  was  withdrawn  from  sale  or  sold 
through  any  means  during  the  continuation 
of  the  agreement,  was  held  to  be  a  valid  con- 
tract, entitling  the  broker  to  his  commis- 
sion in  case  of  sale  by  the  owner ;  it  appear- 
ing that  the  broker  had  acted  upon  the  con- 
tract, and  sent  out  a  large  amount  of  adver- 
tising matter. 

In  Gregory  v.  Bonney,  135  Cal.  689,  67  Pac. 
1038,  it  was  held  that  an  agreement  signed 
by  both  parties,  obligating  the  owner  of  land 
not  to  sell  it  except  through  the  agency  of 
a  real  estate  broker  within  a  time  limited; 
and  that,  in  case  of  a  sale  made  by  the  owner 
witliin  such  time,  or,  within  a  furtlier 
period,  to  one  whom  the  broker  had  recom- 
mended the  property,  he  would  pay  the  bro- 
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ed    judgment    dismissing    complaint,    from 
which  judgment  this  appeal  is  taken. 

Messrs.  Thomas  W,  King  and  Oroto- 
I»lioir8t,  Erans,  &  Thomas  for  appellants: 

Messrs.  Richmond,  Jackman,  it  Swan- 
sen,   for  respondent: 

The  contract  was  void  for  want  of  mu- 
tuality. 

Greve  v.  Ganger,  36  Wis.  369;  Bishop, 
Contr.  §  78;  1  Parsons,  Contr.  9th  ed.  p. 
486,  note;  1  Page,  Contr.  p.  452;  Hammon, 
Contr.  p.  682;  Hoffman  v.  Maffioli,  104  Wis. 
630,  47  L.RJL.  427,  80  N.  W.  1032;  Teipel 
▼.  Meyer,  106  Wis.  41,  81  N.  W.  982; 
Stensgaard  v.  Smith,  43  Minn.  11,  19  Am. 


St.  Rep.  205,  44  N.  W.  669;  Hirschhorn  v. 
NeldonJudson  Drug  Co.  26  Utah,  110,  72 
Pac.  386;  Kolb  v.  J.  E.  Bennett  Land  Co. 
74  Miss.  567,  21  So.  233;  Walker  v.  Deni- 
son,  86  111.  142;  Cold  Blast  Transp.  Co.  v. 
Kansas  City  Bolt  &  Nut  Co.  57  L.R.A.  696, 
52  C.  C.  A.  25,  114  Fed.  77;  A.  Santaella  & 
Co.  V.  Otto  F.  Lange  Co.  84  C.  C.  A.  145, 156 
Fed.  719;  Eastern  R.  Co.  v.  Tuteur,  127  Wis. 
382,  105  N.  W.  1067. 

Barnes,  'J.,  delivered  the  opinion  of  the 
court: 

It  is  perfectly  apparent  that  the  signing 
of  this  paper  by  the  defendant  did  not  make 
a  contract.    It  was  not  signed  by  the  plain- 


ker  his  full  conunission, — though  a  hard  con- 
tract, was  valid,  in  the  absence  of  fraud, 
and  entitled  the  broker  to  recover  his  com- 
mission, upon  the  owner  selling  his  property 
to  one  from  whom  the  broker  had  obtained  a 
larger  offer,  which  was  not  accepted. 

An  interesting  case  on  this  question  is 
Owens  v.  Wehrle,  14  Pa.  Super.  Ct.  536, 
where  it  was  held  that,  if  an  owner  of  real 
estate  contracts  under  seal  with  a  broker 
for  the  sale  of  his  property, — which  in  that 
ease  was  not  exclusive,  but  provided  for  com- 
missions in  case  a  sale  was  made  by  either 
the  broker  or  anyone  else, — the  owner  cannot 
escape  the  payment  of  such  comn^issions  by 
pleading  want  of  consideration,  being  pre- 
vented from  doing  so  by  the  presence  of  the 
seal. 

However,  in  Stensgaard  ▼.  Smith,  43 
Minn.  11,  19  Am.  St.  Rep.  206,  44  N^.  W. 
669,  it  was  held  that  a  Writing  purporting, 
in  consideration  of  a  broker's  agreeing  to 
act  as  agent  for  the  sale  of  certain  property, 
to  give  him  exclusive  authority  to  sell  for 
three  months,  and  the  promise  of  compen- 
sation in  case  of  sale,  which,  however,  was 
not  signed  by  the  broker,  was  not  a  valid 
contract,  being  void  for  want  of  mutuality 
and  lacking  any  other  consideration,  but  was 
effectual  only  as  a  present  revocable  grant 
of  authority  to  sell;  and,  therefore,  it  ap- 
pearing that  the  owner  himself  sold  the  prop- 
erty before  the  expiration  of  the  three 
months,  the  broker  could  not  recover  damages 
for  breach  of  contract.  In  this  case  the  evi- 
dence showed  that  the  broker  immediately 
took  steps  to  effect  a  sale  of  the  land,  post- 
ed notices  upon  it,  published  advertisements 
in  newspapers,  and  individually  solicited 
purchasers.  The  court,  however,  took  occa- 
sion to  say:  "No  express  agreement  was 
shown.  The  mere  receiving  and  retaining 
this  instrument  did  not  import  an  agreement 
thus  to  act  for  the  period  named,  for  the  rea- 
son that,  whether  the  plaintiff  should  be 
willing  to  take  upon  himself  that  obligation 
or  not,  he  might  accept  and  act  upon  the  re- 
vocable authoritv  to  sell,  expressed  in  the 
writing;  and,  if  he  should  succeed  in  ef- 
fecting a  sale  before  the  power  should  be  re- 
voked, he  would  earn  the  commission  speci- 
fied. In  other  words,  the  instrument  was 
presently  effectual  and  of  advantage  to  him, 
whether  he  chose  to  place  himself  under  con- 
tract obligations  or  not.  For  the  same  rea- 
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son,  the  fact  that  for  a  day  or  a  month  he 
availed  himself  of  the  right  to  sell,  conferred 
by  the  defendant,  by  attempting  to  make 
a  sale,  does  not  justify  the  inference.  In  an 
action  where  the  burden  is  on  the  plaintiff 
to  prove  a  contract,  that  he  had  accepted  the 
offer  of  the  defendant  to  conclude  a  contract 
covering  the  period  of  three  months,  so  that 
he  could  not  have  discontinued  his  efforts 
without  rendering  himself  liable  in  damages. 
In  brief,  it  was  in  the  power  of  the  plaintiff 
either  to  convert  the  defendants  offer  and 
authorization  into  a  complete  contract,  or  to 
act  upon  it  as  a  naked  revocable  power,  or 
to  do  nothing  at  all.  He  appears  to  have 
simply  availed  himself,  for  about  a  month, 
of  the  naked  present  right  to  sell  if  he  could 
do  so.  He  cannot  now  complain  that  the 
landowner  then  revoked  the  authority,  which 
was  still   unexecuted." 

In  several  cases  the  mutuality  or  consider- 
ation of  the  contract  was  not  raised,  these 
cases  merely  holding  that,  where  a  broker 
is  given  the  exclusive  right  to  sell  certain 
property  within  a  certain  time,  he  is  entitled 
to  his  commissions  if  he  finds  a  purchaser 
within  that  time  who  is  ready  and  willing 
to  accept  the  terms,  although  the  owner  has 
already  sold  the  property.  Among  these 
cases  are  Schultz  v.  Griffin,  5  Misc.  499,  26 
N.  Y.  Supp.  713,  and  Levy  v.  Rothe,  17  Misc. 
402,  39  N.  Y.  Supp.  1057.  And  this  would 
also  seem  to  have  been  held  in  Black  v. 
Snook,  204  Pa.  119,  53  Atl.  648. 

In  Waterman  v.  Boltinghouse,  82  Cal. 
659,  23  Pac.  195,  it  was  held  that  a  real- 
estate  broker  who  has  a  contract  giving 
him  the  exclusive  right  to  sell  land  within 
a  certain  time  cannot  recover  his  commis- 
sions of  his  employer  who  himself  sells  with- 
in the  time  without  the  agency  of  the  bro- 
ker, unless  he  has  produced  a  purchaser  ready 
and  willing  to  buy  according  to  the  terms  of 
the  contract. 

Effect  upon  right  of  real-estate  broker  to 
commission  on  fact  that  owner  sells  to  bro- 
ker's customer  at  reduced  price,  see  case  note 
to  BaU  V.  Dolan,  15  L.R.A.(N.S.)  272. 

For  cases  dealing  with  the  broker's  right 
to  commissions  when  sale  is  made  by  the 
owner  in  ignorance  of  the  former's  instru- 
mentality in  procuring  the  purchaser,  see 
case  note  to  Quist  v.  Goodfellow,  8  L.R.A. 
(N.S.)  163. 
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tifTs  and  contained  no  stipulation  requiring 
them  to  do  anything.  At  the  time  of 
its  delivery  to  the  plaintiffs  it  was  en- 
tirely lacking  in  mutuality.  The  plaintiffs 
might  have  accepted  the  implied  obligations 
of  the  writing  on  their  part  by  ^'Ang  the 
work  and  incurring  the  expense  that  such 
writing  contemplated  should  be  performed 
and  incurred,  and  such  acceptance,  so  made, 
would  result  in  a  binding  contract.  Arnold 
V.    National    Bank,    126    Wis.    362,   365,   3 

'L.R.A.(N.S.)  680,  106  N.  W.  828;  Hooker  ▼. 
Hyde,  61  Wis.  204,  207,  21  N.  W.  52;  Su- 
perior  Consol.  Land  Co.  ▼.  Bickford,  93  Wis. 
220,  67  N.  W.  45;  Goward  ▼.  Waters,  98 
Mass.  596,  598;  Lapham  ▼.  Flint,  86  Minn. 
376,  90  N.  W.  780,  781.  The  implied  obliga- 
tion contemplated  by  the  writing  required 
plaintiffs  to  use  ordinary  diligence  in  en- 
deavoring to  make  a  sale  of  the  property; 
and  the  burden  was  upon  them  to  show  that 
such  diligenoe  had  been  exercised  by  them. 
The  inherent  weakness  of  the  plaintiffs' 
case  was  their  failure  to  show  that  they 
had  in  good  faith  assumed  and  carried  out 
their  part  of  the  obligation  before  the  de- 
fendant consummated  a  sale  of  the  property 
without  assistance  of  any  kind  from  them. 
There  is  no  finding  as  to  the  time  that 
elapsed  between  the  signing  of  the  memo- 
randum by  the  defendant  and  the  sale  of  the 

'  farm  by  him.  There  is  no  finding,  and  no 
evidence,  that  any  expense  was  incurred  by 
the  plaintiffs  in  connection  with  the  sale  of 
the  lands.  There  is  no  proof  that  any  par- 
ticular time  was  spent  or  effort  was  made  by 
plaintiffs  in  endeavoring  to  effect  a  sale,  ex- 
cept as  appears  in  the  findings  of  the  court. 
There  is  an  express  finding  by  the  court 
that  plaintiffs  ''had  not  exhibited  said  farm 
to  any  purchaser  or  taken  any  steps  to  sell 
the  same  or  incurred  any  expense  therein, 
except  that  the  plaintiff,  John  Schoenmann, 
had  talked  to  one  person  with  respect  there- 
to, and  expected  to  exhibit  said  farm  to  said 
person,  but,  before  doing  so,  was  notified  by 
the  defendant  that  the  farm  was  already 
sold."  How  long  this  conversation  took 
place  after  the  writing  was  signed  by  the 
defendant  does  not  appear.  Neither  does  it 
appear  whether  the  conversation  was  mere- 
ly casual,  or  whether  time  and  effort  was 
consumed  in  looking  up  this  particular  per- 
son, or  whether  he  had  the  ability  or  incli- 
nation to  purchase  the  farm  in  question,  or 
why  he  had  not  looked  it  over  before  the 
sale  was  made.  The  finding  of  the  court 
negatives  the  idea  that  the  plaintiffs  had 
accepted  their  oblip:ation  by  using  any  rea- 
sonable degree  of  diligence  to  make  the  sale 
of  the  farm.  It  is  true  the  plaintiffs  claim 
that  the  finding  of  the  court  in  respect  to 
efforts  used  by  them  to  sell  the  farm  is  not 
a  correct  summary  of,  or  conclusion  to  draw 
19L.R.A.(N.S.) 


from,  the  testimony  in  the  case.  The  find- 
ing seems  to  embody  every  material  thing 
that  was  testified  to  on  the  trial,  with  the 
possible  exception  of  some  evidence  show- 
ing that  one  of  the  plaintiffs  had  communi- 
cated to  the  defendant  the  information  thjLt 
they  expected  to  have  a  prospective  pur- 
chaser look  at  the  farm.  It  is  very  doubt- 
ful if  this  question  is  preserved  by  any 
proper  exception  to  the  findings  of  fact 
made  by  the  court;  but  we  do  not  deem  the 
evidence  of  sufficient  importance  to  change 
the  result  of  our  decision  in  any  eveak 
Judgment  afiirmed. 

Timlin,  J.f  dissenting: 

The  contract  was  one  for  services  in  whl<& 
the  consideration  necessary  to  support  the 
contract  is  not  the  performance  of  the  serv- 
ices, but  the  agreement  to  so  perform.  I 
think  there  was  an  acceptance  of  the  writ- 
ten contract  by  the  plaintiff;  hence  aa 
agreement  upon  his  part  to  perform.  The 
opinion  of  the  court  seems  to  me  to  he  hi 
conflict  with  elementary  principles  of  the 
law  of  contracts,  and  to  confound  failure  to 
perform  with  lack  of  consideration. 


ATiARAUffA  SUPRBBIB  COURT. 

J.  H.  FULTON,  Appt 

V. 

A.  P.  LONGSHORE,  Probate  Judge. 

(—  AU.  — ,  46  So.  989.) 

Judge  ^  disqualification  ^  imrtUna- 
shlp. 

1.  That  a  Judge  is  an  active  partisan  does 
not  disqualify  him  to  try  a  contested  elee* 
tion  one  of  the  parties  to  which  is  a  mem- 
ber of  his  political  party. 

Same  —  bias. 

2.  The  mere  fact  that  a  judge  expressed 
his  opinion  on  election  day  that  a  chal- 
lenged voter  had  a  right  to  vote  is  not 
sufficient  to  show  bias  sufficient  to  disquali- 
fy him  to  sit  in  a  contest  between  candi- 
dates at  such  election,  as  to  which 
entitled  to  the  office. 

(June  3,  1908.) 


Caae    Note.  —  Political    aviations    as 
ground  for  ddsqualifloation  of  judg0» 

Although  there  are  many  cases  in  which 
it  has  been  sought  to  disqualify  a  judge 
by  reason  of  personal  interest,  prejudice, 
bias,  or  hostility,  having  its  source  in  po- 
litical affairs,  as,  for  example,  where  the 
matter  in  controversy  is  a  protest  a^inst 
a  list  of  nominees  which  includes  the  judge 
himself,  or  a  contest  over  an  election  of 
another  officer  based  upon  the  same  ground 
as  a  contest  pending  against  the  election  of 
the  judge  himself ,  there  seems  to  be  but 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  CSrcuit  Court  for  Slielby  County 
denying  a  writ  of  mandamus  to  compel  the 
judge  of  the  Probate  Court  to  declare  his 
disqualification  to  sit  as  judge  in  a  contest- 
ed election  case.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McBIillan  *  Hayne,  Brown  * 
Ijeeper,  S.  B.  Weakley,  and  J.  D.  Weak- 
ley for  appellant. 

Messrs.  Whitson  A  Dryer  for  appellee. 

rryson,  Ch.  J^  delivered  the  opinion  of 
the   court: 

This  proceeding  was  instituted  for  com- 
pelling the  respondent  thereto,  by  writ  of 
mandamus,  to  certify  his  incompetency  as 
judge  of  probate  to  hear  and  try  a  contested 
election  case  involTing  the  title  to  the  office 
of  sheriff  of  his  coimty.    The  contest  oyer 
the  right  to  the  office  is  between  the  petition- 
er in  this  case,  who  is  and  was  a  Democrat, 
and  one  Norris,  who  is  and  was  a  'Populist. 
It  is  shown  by  the  petition,  by  the  return 
thereto,  and  by  the  testimony  that  the  re- 
spondent is,  and  was  at  the  time  of  the  elec- 
tion out  of  which  the  contest  arose,  a  Pop- 
ulist.   The  grounds  upon  which  it  is  sought 
to  have  him  adjudged  disqualified  may  be 
stated  to  be  two:  First,  he  had  expressed 
the  opinion,  on  the  day  of  the  election,  to 
a  proffered  voter  whose  right  to  vote  had 
ben  challenged,  that  he  was  qualified  under 
the  laws  of  the  state  to  vote  at  the  elec- 
tion ;  second,  that  he  was  an  active  and  par- 
tisan supporter  of  the  Populist  candidate  for 
sheriff,  whose  right  to  that  office  he  is  to 
hear  and  try  as  judge. 

It  is  not  contended  that  either  of  these 
asserted  grounds  would  work  a  disqualifica- 
tion under  the  statute  (Civil  Code  1896, 
I  2637) ;  but  it  is  insisted  that  they  show 
prejudice  and  bias  to  such  an  extent  as  that 
the  petitioner  may  not  have  a  fair  and  im- 
partial  trial.  At  the  common  law,  as  now 
administered  in  England  and  in  the  United 
States,  bias  or  favor,  not  the  result  of  in 
terest  or  relationship,  is  not  supposed  to 


exist.  Says  Mr.  Blackstone:  "For  the  law 
will  not  suppose  a  possibility  of  bias  or  fav- 
or in  a  judge  who  is  already  sworn  to  ad- 
minister impartial  justice  and  whose  au- 
thority greatly  depends  upon  that  presump- 
tion and  idea."  In  Turner  ▼.  Com.  2  Met. 
(Ky.)  626,  the  court  said:  ''At  common  law 
there  were  but  two  objections  that  went  to 
the  disqualification  of  a  judge  to  try  a 
cause,  to  wit,  interest  in  his  own  behalf  in 
the  result  or  being  of  kin  to  others  interest- 
ed therein."  In  Re  Peyton,  12  Kan.  407,  the 
court  said:  "It  will  be  admitted  that  at 
conmion  law,  prejudice  did  not  disqualify  a 
judge."  In  Conn  v.  Chadwick,  17  Fla.  439, 
this  language  was  used:  "In  the  time  of 
Bracton  and  Fleta,  a  judge  might  be  refused 
for  good  cause;  but  at  the  common  law,  as 
administered  in  England  and  the  United 
States  for  centuries,  judges  and  justices 
could  not  be  challenged.  There  were  dis- 
qualifying causes,  such  as  interest  and  being 
of  kin  to  the  party."  For  a  general  state- 
ment of  this  principle,  though  it  is,  perhaps, 
not  entirely  accurate,  see  the  text  in  23 
Cyc.  Law  &  Proc.  p.  682,  and  17  Am.  A  Eng. 
Enc.  Law  2d  ed.  p.  738.  In  the  note  to  these 
works  will  be  found  many  adjudged  cases, 
where  the  courts  have  applied  this  principle 
and  held  the  judge  not  disqualified  on  ac- 
count of  bias  or  prejudice,  where  no  rela- 
tionship or  personal  interest  was  shown, 
even  though  there  existed  bitter  feeling  and 
animosity  between  him  and  one  of  the  liti- 
gants to  the  cause  pending  in  hia  court. 

No  case  in  this  state  has  been  cited  where 
this  court  has  ever  held  to  the  contrary  of 
the  common  rule  as  announced  above.  In 
some  of  them  it  has  been  held — ^and  proper- 
ly so— that  the  disqualifying  interest  need 
not  necessarily  be  a  pecuniary  one,  but  may 
be  a  personal  one  to  the  judge.  An  illustra- 
tion of  this  may  be  found  in  the  case  of 
Medlin  ▼.  Taylor,  101  Ala.  239,  13  So.  310, 
where  the  judge  was  personally  interested 
in  a  pending  cause  involving  the  same  con- 
testations that  were  being  tried  in  Medlin's 
Case.  In  Ex  parte  Comwell,  144  Ala.  497, 
39  So.  364,  the  disqualification  of  the  judge 


one  case  in  addition  to  Fulton  v.  LoNa- 
SHORE  which  discusses  the  effect  of  party 
affiliations  alone  to  disqualify  a  judge  in 
the  absence  of  any  allegation  of  personal 
interest,  prejudice,  bias,  or  hostility  ex- 
.  cept  as  it  may  be  implied  by  the  very  fact 
of  his  party  affiliations. 

In  Powers  v.  Com.  114  fey.  237,  70  S.  W. 
644,  71  S.  W.  494,  1050,  in  which  the 
specific  holding  was  that,  if  the  judge  had 
conceived  and  entertained  such  a  feeling 
of  hostility  and  prejudice  a^inst  the  ac- 
cused, it  was  sufficient  to  disqualify  him, 
the  court  went  on  to  state  that  it  did  not 
mean  to  be  understood  as  saying  that  n 
judge  of  one  political  faith  might  not  prop- 
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erly  try  a  case  of  a  litigant  of  a  different 
political  faith,  though  the  question  in- 
volved was  one  purely  political;  or  that 
the  mere  fact  that  a  different  political  be- 
lief or  affiliation  was  a  legal  ground  for 
objecting  to  a  trial  judge.  The  court  also 
said  that  it  did  not  believe  that  the  politi- 
cal views  of  judicial  officers  ever  controlled 
their  decisions  upon  matters  of  law  .before 
them  for  adjudication,  though  cases  might 
arise  where  a  judge  would  be  disqualified 
in  fact  and  in  law  from  properly  presiding 
at  a  trial  by  an  undue  bias  growing  out  of 
a  political  controversy,  as  well  as  any 
other  controversy. 
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was  placed  distinctly  upon  the  point — as 
it  was  in  the  Medlin  Case,  supra — of  person- 
al interest  in  the  subject-matter  of  the  pros- 
ecution, in  that,  ''by  the  alleged  misconduct 
of  the  petitioner,  he  was  made  to  suffer  a 
loss  in  property, — money  deposited  in  the 
bank,"  whose  assets  the  petitioner  was 
charged  with  embezzling.  Indeed,  the  dis- 
qualification might  well  have  been  placed 
distinctly  upon  the  point  of  the  pecuniary 
interest  of  the  judge,  since,  under  the  stat- 
ute, had  the  prosecution  terminated  in  a 
conviction,  a  judgment  in  favor  of  the  bank 
could  well  have  been  rendered  against  the 
petitioner  for  the  sum  shown  to  have  been 
embezzled  by  him.  Crim.  Code  1896,  §  5052. 
In  Ex  parte  SUte  Bar  Asso.  92  Ala.  118,  12 
hJRJL  184,  8  So.  768,  is  an  able  and  ex- 
haustive opinion,  reviewing  many  of  the  au- 
thorities, upon  the  question  of  the  charac- 
ter of  interest  that  will  disqualify  a  judge. 
It  is  there  said:  ''The  interest  which  will 
disqualify  must  be  a  pecuniary  one,  or  one 
affecting  the  individual  rights  of  the  judge." 
In  that  case  it  was  held  that  Judge  Head 
was  not  disqualified,  notwithstanding  he 
was  a  member  of  the  association  (con- 
tributing to  its  maintenance  and  support) 
which  instigated  and  instituted  the  prose- 
cution which  he  was  to  try.  That  prosecu- 
tion, it  was  held,  involved  no  pecuniary  or 
personal  interest  of  the  judge.  Many  opin- 
ions of  other  courts  are  cited,  which  clearly 
sustain  the  conclusion.  Indeed,  we  regard 
that  case,  and  those  cited  approvingly,  as 
conclusive  of  the  question  that  no  pecuniary 
or  personal  interest  is  here  shown  which  will 
disqualify  the  respondent.  He  can  have  no 
possible  pecuniary  interest  in  the  result  of 
the  contest  over  the  sheriff's  office,  nor  does 
the  contestation  in  any  possible  way  affect 
any  of  his  individual  or  personal  rights.  It 
cannot  be  supposed  that  the  interest  he  felt, 
as  a  party  man,  for  the  success  of  the  Popu- 
list ticket,  would  influence  him  in  the  dis- 
charge of  his  sworn  duty  to  try  the  case 
fairly  and  impartially.  The  law  tolerates 
no  such  supposition  or  presumption,  and 
therefore  it  can  have  no  legal  existence. 
Such  a  presumption  could  only  be  indulged 
upon  legal  grounds  of  disqualification.  The 
interest  which  a  judge  may  have  as  a  citizen 
in  a  public  question  is  not  a  personal  one. 
This  is  fully  illustrated  in  the  cases  cited 
and  quoted  from  in  tha  case  last  above 
cited. 

It  remains  now  only  to  dispose  of  the 
first  ground  above  set  forth,  relied  on  for  a 
disqualification.  It  was  open  to  the  trial 
judge,  under  the  evidence  in  this  case,  to  find 
that  the  opinion  expressed  by  respondent 
was  upon  a  statement  of  facts  made  to  him 
which  clearly  showed  that  the  voter  was 
qualified  to  vote  at  the  election,  and  that 
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the  opinion  was  expressed  without  knowing 
for  whom  the  voter  intended  to  cast  his 
vote.  Clearly  no  legal  disqualification  was 
shown  here.  The  question  of  the  propriety 
of  the  conduct  of  respondent  as  a  citizen,  in 
view  of  his  judicial  position,  with  respect  to 
making  partisan  political  speeches  and  the 
like,  is  not  one  for  the  courts,  but  for  the 
electorate  of  his  county, 
AfiSirmed. 

I>owdeIl,     Simpson,     and    Anderson, 

JJ.9  concur. 


AliABAMA   SUPREME   COURT. 

SI6MUND  ROMAN,  Appt^ 

▼. 

MONTGOMERY  IRON  WORKS  et  aL 

(--  AlA.  — ,  47  So.  136.) 
I 
Jndgnient  —  s^arnishmenf;  »  direct  pro- 
oeedinsf  —  effect. 

A  judgment  discharging  a  subscriber  to 
the  stock  of  a  corporation  as  garnishee  for 
its  debt  upon  failure  of  the  plaintiff  to  con- 
test his  answer  denying  indebtedness  is 
res  judicata  of  the  question  of  indebtedness 
in  a  subsequent  direct  proceeding  by  the 
creditor  against  him  to  apply  his  individu- 
al stock  subscription  to  the  payment  of  the 
corporate  indebtedness. 

(Dowdell  and  Benson,  JJ.,  dissenl) 


(February  20,  1908.) 


Case  Note.  —  Judgment  in  favor  of  gar- 
nishee  as  res  judicata. 

In  most  jurisdictions  the  principal  debtor 
is  not  a  party  to  a  garnishment  proceeding 
to  such  an  extent  that  a  judgment  in  favor 
of  the  garnishee  in  such  a  proceeding  may 
be  used  by  the  garnishee  as  a  bar  to  a  pr6- 
oeeding  hy  the  debtor  in  which  the  same 
liability  or  right  to  property  is  in  issue  as 
was  in  issue  in  the  garnishment  proceeding. 

In  Illinois  it  is  expressly  provided  by 
statute  that,  if  a  person  is  summoned  as 
garnishee,  a  judgment  shall  be  no  bar  to  an 
action  brought  against  him  by  the  defendant 
(the  judgment  debtor),  for  the  same  de- 
mand. Finch  v,  Alexander  County  Nat 
Bank,  66  111.  App.  337. 

A  statute  is  also  to  be  found  in  Vermont 
which  provides  that,  if  a  trustee  is  dis- 
charged in  the  trusteeship  proceedings,  the 
trustee's  suit  is  no  bar  to  an  action  by  the 
principal  debtor.  Gen.  Stat.  p.  314,  §  58; 
Laport  V.  Bacon,  48  Vt,  176. 

A  similar  statute  is  also  to  be  found  in 
Maine^     Webster  v.  Adams,  .58  Me.   317. 

In  Pennsylvania  it  seems  that  the  princi- 
pal debtor  is,  by  rule,  excluded  from  takin'j 
interest  or  part  in  a  proceeding  by  his  cred- 
itor to  reach  his  money  or  property  in  the 
hands  of  a  third  person.     It   is   therefore 
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APPEAL  by  plaintiff  from  a  decree  of  the 
City  Court  of  Montgomery  in  defend- 
ant's favor  in  a  suit  to  apply  unpaid  sub- 
scriptions of  stockholders  of  the  Montgom- 
ery Iron  Works  in  satisfaction  of  its  debt  to 
plaintiff.    Affirmed. 

Plaintiff  was  the  holder  of  certain  bonds 
of  the  Montgomery  Iron  Works.  He  secured 
judgment  on  them,  and  execution  thereon 
was  returned  **No  property."  To  aid  in  the 
collection  of  these  judgments,  plaintiff  gar- 
nished Messrs.  J.  W.  Dinmiick,  A.  M.  Bald- 
win, and  G.  W.  Oraik,  stockholders  in  the 
corporation,  alleging  that  their  stock  sub- 
scriptions were  unpaid.  The  garnishment 
was  not  fruitful  for  reasons  stated  in  the 
opinion,  and  plaintiff  thereupon  instituted 
this  proceeding  as  a  creditors'  bill  to  reach 
the  amount  still  remaining  due  on  stock 
subscriptions. 

Further  facts  appear  in  the  opinion. 

Messrs.  Gnnter  A  Gonter,  for  appel- 
lant: 

That  the  garnishee  moved  for  his  dis- 
charge after  a  contest  was  filed,  but,  before 
trial,  the  plaintiff  took  a  nonsuit,  did  not 
amount  to  a  plea  in  bar  as  re«  judicata, 

Sharpe  ▼.  Wharton,  85  Ala.  22S,  3  So.    787; 


American  Mortg.  Co.  v.  Inzer,  98  Ala.  €08, 
13  So.  507;  1  Freeman,  Judgm.  §§  127,  257; 
1  Black,  Judgm.  §§  242,  593;  Munday  ▼. 
Vail,  34  N.  J.  L.  418;  Griel  v.  Loftin,  65 
Ala.  591;  Wise  ▼.  Falkner,  45  Ala.  473;  Mc- 
Abee  ▼.  Parker,  83  Ala.  169,  3  So.  521; 
Baldwin  ▼.  Roman,  132  Ala.  323,  31  So.  596; 
Harrison  v.  Nixon,  9  Pet.  503,  9  L.  ed.  208; 
Reynolds  v.  Stockton,  140  U.  S.  254,  35  L. 
ed.  464,  11  Sup.  Ct.  Rep.  773;  Lincoln  Nat. 
Bank  v.  Virgin,  36  Neb.  735,  38  Am.  St. 
Rep.  747,  55  N.  W.  218;  Spoors  v.  Coen,  44 
Ohio  St.  497,  9  N.  E.  132;  Sheldon  v.  New- 
ton, 3  Ohio  St.  494. 

The  plea  must  conclusively  show  that  the 
judgment  pleaded  as  a  bar,  was  rendered  on 
the  merits  of  the  new  suit. 

Burgess  ▼.  Sugg,  2  Stew.  &  P.  (Ala.)  341; 
McCall  V.  Jones,  72  Ala.  371;  2  Black, 
Judgm.  §  593;  Griel  v.  Loftin  and  Baldwin 
y.  Roman,  supra;  Jennings  ▼.  Pearce,  99 
Ala.  303,  13  So.  605. 

Mr.  Massey  Wilson  for  appellees. 

Anderson,  J.,  delivered  the  opinion  of 
the  court: 

When  this  cause  was  here  upon  former 
appeal  (147  Ala.  434,  41  So.  811)  we  held 


held  in  that  state  that  judgment  in  favor  of 
the  garnishee  cannot  be  used  by  him  as  a 
bar  to  an  action  by  the  principal  debtor  re- 
lating to  the  same  subject-matter  as  that 
litigated  in  the  garnishment  proceeding. 
Ruff  V.  Ruff,  86  Pa.  333. 

To  the  same  effect  are  Lewis  v.  Tams,  4 
Phila.  276  (action  by  another  creditor), 
and  Hukill  ▼.  Yoder,  29  Pittsb.  L.  J.  N.  S. 
94. 

In  Alexander  v.  Segee,  101  Me.  561,  64 
Atl.  1049,  it  was  said  that,  where  no  service 
of  a  writ  had  been  made  upon  the  principal 
defendant,  and  he  had  no  opportunity  to 
be  heard  upon  the  question  of  the  jurisdic- 
tion of  the  court,  or  the  liability  of  the 
trustee,  he  could  not  be  concluded  by  any 
decisions  adverse  to  him  which  might  be 
made   respecting  either  of  these  questions. 

Where,  however,  the  question  of  the  ef- 
fect of  a  judgment  in  favor  of  a  garnishee 
defendant  arises  in  another  action  by  the 
same  plaintiff,  in  which  it  is  sought  to  re- 
litigate  the  issues  which  were  once  decided 
in  favor  of  the  garnishee,  being  substan- 
tially the  question  passed  upon  in  Roman 
V.  MowTOOMERT  IRON  WoRKS,  it  has  been 
held,  as  it  was  in  that  case,  that  the  judg- 
ment is   a  bar  to  any  subsequent  action. 

Thus,  in  Nelke  v.  Boldridge,  43  Mo.  App. 
333,  on  a  creditor's  bill  to  reach  property 
in  the  hands  of  a  third  person,  which  it 
was  claimed  had  been  fraudulently  transfer- 
red by  the  debtor  to  such  third  person,  the 
court  held  that  judgment  in  favor  of  a 
garnishee  defendant  upon  his  answer  in  a 
prior  garnishment  proceeding  relating  to 
the  same  subject-matter,  and  by  the  same 
creditor,  was  a  final  judgment  upon  the 
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merits,  and  was  therefore  necessarily  a  bar 
to  the  creditors'  bill. 

Fulton  V.  Gesterding,  47  Fla.  150,  36  So. 
56,  also  seems  to  recognize  that,  if  the  same 
subject-matter  has  once  been  litigated  in  a 
garnishment  proceeding,  it  will  be  a  bar  to 
a  subsequent   action   relating  to   the   same 
matter  by  the  same  plaintiff.    It  was,  how- 
ever, held  in  this  case  that  the  garnishee, 
in  pleading  and  using  such  former  garnish- 
ment  suit   as   a   bar,   had   not   sufficiently 
shown  that  it  was  precisely  the  same  sub- 
ject-matter that  had  been  litigated  in  the 
former  suit,  and   that,  therefore,  it  would 
not  operate  as  a  bar  to  the  second  action. 
But  Hamilton  Nat.  Bank  v.  Horton,  68 
N.  H.  235,  44  Atl.  296,  said  that,  after  the 
discharge  of  a  trustee  in  a  trustee  action, 
there  is  nothing  to  prevent  the  money  in  the 
hands  of  the  trustee  from  being  paid  over  to 
the    principal    defendant,    and    therefore   a 
third  party  could  attach  it  and  have  it  ap- 
plied on  hi  a  claim ;   and,  this  being  true,  it 
was  held  that  there  was  no  reason  why  the 
plaintiff   in   the   original   action   could   not 
again    bring   trusteeship    proceedings   in    a 
I  new  suit  on  another  cause  of  action  to  reach 
I  the  same  property,  and  that  j:he  former  dis- 
j  charge  would  not  be  a  bar  to  the  action. 
I  The   proceedings   in  this   action   related   to 
j  wages    due    the    principal    defendant,    and 
I  which  he  claimed  to  be  exempt  from  gar- 
nishment or  attachment. 

In  Hilliard  v.  Burlington  Shoe  Co.  76  Vt. 
i  57,  56  Atl.  283,  it  was  held  that  a  verdict 
I  in  favor  of  the  garnishee  in  a  proceeding 
I  in  which  the  principal  defendant  was  not 
j  served  with  process  was  not  binding  and 
1  res  judicata  as  between  the  principal  de- 
{  fendant  and  the  plaintiff  as  to  any  issues 
tried  therein. 
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that  the  plea  of  rw  judicata  interposed  by 
Dimmick  was  sufScient,  and,  as  its  aver- 
ments were  admitted,  he  was  entitled  to  his 
discharge.  We  are  still  of  the  opinion  that 
the  judgment  rendered,  discharging  him  up- 
on the  denials  of  his  answer,  was  conclusiye 
on  this  particular  creditor  (Roman),  and 
that  there  was  nothing  owing  from  Dimmick 
to  the  Montgomery  Iron  Works.  Had  the 
complainant  contested  the  answer,  there 
oould  be  no  question  as  to  the  conclusive- 
ness of  the  judgment.  On  the  other  hand, 
when  the  garnishee  filed  his  sworn  answer 
denying  indebtedness,  the  plaintiff  had  the 
right  to  contest  it,  and,  failing  to  do  so,  he 
in  effect  conceded  that  it  was  true,  and  the 
garnishee  was  entitled  to  his  discharge. 
Hurst  V.  Home  Protection  F.  Ins.  Co.  81 
Ala.  174,  1  So.  209.  And  a  judgment  so 
rendered  was  an  adjudication  by  the  court 
as  to  an  indebtedness  vel  non.  It  was  a 
finding  upon  the  only  issue  involved  in  the 
controversy,  and  was  to  all  intents  and  pur- 
poses a  judgment  upon  the  merits.  It  is 
true  that  a  judgment  of  nonsuit  or  dismissal 
in  a  garnishment  case  would  conclude  noth- 
ing but  costs.  Wise  v.  Falkner,  45  Ala.  471. 
But  the  failure  of  the  creditor  to  contest  the 
answer,  and  who  in  the  meantime  permits- 
the  court  to  proceed  to  judgment,  is  unlike 
the  mere  dismissal  of  the  garnishment,  but 
is  in  effect  an  admission  of  the  recitals  of 
the  answer.  And  a  judgment  rendered 
thereon  for  the  plaintiff,  if  the  answer  ad- 
mitted indebtedness,  would  be  conclusive 
between  the  immediate  parties,  and  one 
rendered  for  the  garnishee,  when  the  answer 
denied  indebtedness,  would  also  be  oon- 
clusive  as  between  the  creditor  and  the  gar- 
nishee. 

The  creditor  makes  the  only  issue  the 
law  contemplates,  by  making  the  affidavit 
which  is  the  institution  of  the  suit,  and 
which  charges  the  garnishee  with  being  in- 
debted, etc.,  to  the  debtor.  If  the  garnishee 
admits  the  charge  by  his  answer,  the  plain- 
tiff would  be  entitled  to  a  judgment  against 
him,  and  there  would  be  no  room  to  ques- 
tion the  conclusiveness  of  the  judgment.  If 
he  denies  the  indebtedness,  that  merely  puts 
upon  the  plaintiff  the  burden  of  proving  his 
charge,  which  he  can  do  by  contesting  the 
answer,  and  failing  to  do  so  is  no  failure  to 
present  an  issue,  as  the  issue  was  previously 
presented,  but  is  a  declination  on  his  part 
to  prove  the  one  and  only  issue  involved. 
And  a  judgment  rendered  for  the  garnishee 
would  be  as  conclusive  as  one  rendered  for 
the  plaintiff,  when  the  indebtedness  was  ad- 
mitted by  the  answer.  Our  court,  in  the 
case  of  Steiner  Bros.  v.  First  Nat.  Bank,  115 
Ala.  379,  22  So.  30,  speaking  through  Brick- 
ell,  Gh.  J.,  in  discussing  judgments  in  gar* 
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nishment  suits,  and  the  effect  of  same,  says: 
"A  garnishment,  as  it  has  often  been  de- 
fined and  described  in  the  course  of  judicial 
decision,  is  *the  institution  of  a  suit  by  a 
creditor  against  the  debtor  of  his  debtor, 
and  is  governed  by  the  general  rules  appli- 
cable to  other  suits  adapted  to  the  relative 
situation  of  the  parties.'  1  Brickell,  Dig. 
p.  173,  §  276.  Such  being  the  nature  and 
character  of  the  proceeding,  it  follows  nec- 
essarily that  the  judgment  rendered,  as  be- 
tween the  parties,  the  plaintiff  instituting 
it,  and  the  garnishee  standing  in  the  rela- 
tion of  a  defendant,  has  all  the  properties 
and  qualities  of  finality  and  conclusiveness 
of  a  judgment  rendered  in  any  other  civil 
suit.  A  judgment  against  the  garnishee  in 
favor  of  the  plaintiff  as  finally  and  con- 
clusively fixes  and  determines  the  liability 
of  the  garnishee  and  the  rights  of  the  plain- 
tiff as  if  it  had  been  rendered  in  a  suit 
inter  partes  commenced  in  the  ordinary 
mode  of  instituting  civil  suits;  and  such  is 
in  effect  the  declaration  of  the  statute. 
Code  1886,  §  2983.  A  judgment  against  the 
plaintiff,  discharging  the  garnishee,  the  only 
final  judgment  which  can  be  rendered  in  hia 
favor,  as  conolusively  adjudges  that  he  was 
not  subject  to  the  process,  was  not  the  debt- 
or of  the  plaintiff,  and  had  not  possession  or 
custody  or  control  of  effects  of  such  debtor. 
Either  judgment,  the  one  in  favor  of  the 
plaintiff,  or  that  in  ftivor  of  the  garnishee, 
concludes  the  rights  of  the  parties  in  respeet 
to  the  cause  of  action  involved, — ^the  matter 
of  right  asserted  by  the  one  and  denied  by 
the  other." 
The  decree  of  the  Qty  Court  is  afiSrmed. 

Haralson,    Simpson,    and    McGIellan, 
JJ.,  concur. 
DowdeU  and  Denson,  JJ.,  dissent. 

Petition    for    rehearing   denied    July   t, 
1908. 
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W,   T.   WALKER   FURNITURE    COMPA- 
NY, Appt, 
▼. 
WILLIAM  H.  DYSON. 

(32  App.  D.  C.  90.) 

Appeal  —  exemption  »  generality. 

1.  An  exception  that  a  charge  is  con- 
trary to  law  is  too  general  to  hs  of  avail 
on  appeal. 

Trespass  —  conditional  Bale  —  retaking 
property  —  force. 

2.  A  conditional  vendee  of  personalty, 
who,    in   the    contract^    agrees    that,    upon 
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failure  to  make  the  requisite  pajnnentB,  the 
vendor  may  take  poBsession  of  the  prop- 
erty and  remove  the  same,  cannot  recover 
againil;  the  vendor  in  trespass  for  using 
only  the  necessary  force  in  retaking  the 
property,  reqnisite  to  overcome  resistance 
wrongfully  interposed  by  him. 

(November  4,  1908.) 
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APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  in  plaintiff's  fav- 
or in  an  action  brought  to  recover  damages 
for  alleged  wrongful  seizure  of  property  be- 
longing to  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  liorenzo  A.  Bailey,  for  appellant: 
The  contract  was  a  license  to  enter  and 


Came  Note.  —  ItigHt  to  employ  force  in 
reioMng   property   sold   conditional' 

As  to  liability  for  the  abuse  of  the  right 
to  retake  property  sold  conditionally,  on 
breach  of  condition,  see  note  to  Flaherty  v. 
Ginsberg,   13  L.R.A.(N'.S.)    1132. 

The  courts  are  not  in  entire  harmony  as 
to  the  right  of  a  seller  of  property  on  condi- 
tional sale  to  employ  force  ih  retaking  it. 
The  note  above  mentioned  shows  that  the 
seller  would  be  liable  if  he  abused  the  li- 
cense given  him  to  retake  the  property  upon 
a  breach  of  condition,  and,  applying  that 
principle,  the  courts  are  unanimous  that  un- 
necessary force  will  render  the  seller  lia- 
ble for  such  damages  as  may  result  from  the 
use  of  such  excessive  force. 

In  some  jurisdictions  the  courts  deny  to 
the  seller  the  right  to  exercise  any  degree  of 
force  in  retaking  property  sold  conditional- 
ly on  breach  of  condition.  Thus,  in  Pagan 
V.  Drake  Furniture  Co.  73  8.  C.  364,  63  8. 
E.  542,  the  seller  was  held  liable  for  enter- 
ing upon  the  premises  of  the  purchaser  on 
conditional  sale  of  a  tablecloth,  and  intimi- 
dating the  purchaser  by  drawing  a  pistol 
and  cursing  her,  and  threatening  to  kick 
her,  and  using  violence  in  seizing  the  cloth. 
It  is  not  entirely  clear  whether  the  case  was 
submitted  to  the  jury  on  the  theory  that  the 
seller  would  be  liable  only  if  the  claim  of 
the  purchaser  that  the  tablecloth  was  paid 
for  were  found  to  be  true,  or  whether  that 
was  simply  one  of  the  elements  entering 
into  the  question  of  the  wrongfulness  of  the 
act  and  the  amount  of  damages  to  be  award- 
ed therefor. 

In  Culver  v.  State,  42  Tex.  Crim.  Rep. 
645,  62  8.  W.  922,  a  seller  of  rugs  was  held 
properly  convicted  of  an  assault  upon  the 
purchaser  thereof  by  conditional  purchase, 
for  forcibly  removing  them  on  the  theory 
that  he  had  no  right  to  exercise  any  de- 
gree of  force  in  retaking  the  rugs  on  breach 
of  condition.  The  clause  in  the  agreement  to 
pay  the  purchase  price  empowered  the  sel- 
ler to  take  possession  of  and  sell  the  rugs 
on  default  in  payment  of  the  purchase  mon- 
ey and  interest  thereon.  Upon  the  question 
whether  the  license  thus  given  authorized 
the  use  of  force,  the  court  said:  "Nor  do 
we  agree  that  he  [the  seller]  was  in  posses- 
sion of  the  rugs,  by  merely  taking  manual 
possession  of  the  same  in  the  room  without 
her  [the  purchaser]  consent.  The  room  was 
her  home,  and  it  and  all  therein  was  in  her 
possession,  and  she  had  a  right  to  prevent  ap- 
pellant or  anyone  else  from  taking  the  goods 
that  were  in  her  possession  in  said  room 
from  the  same  without  her  consent;  and  ap- 
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pellant  had  no  right  to  forcibly  eject  her 
trom  the  door,  and  so  take  his  departure  with 
her  goods.  In  thus  holding,  we  are  not  nulli- 
fying appellant's  rights  under  the  contract. 
This,  as  we  understand  it,  only  gave  him  au- 
thority to  take  possession  with  her  consent, 
and  not  against  lier  consent.  If  she  improp- 
erly withheld  this  consent,  the  courts  were 
open  to  him." 

In  Terry  v.  Williams,  148  Ala.  468,  41 
So.  804,  the  fact  that  one,  in  borrowing  mon- 
ey of  pawnbrokers,  entered  into  a  contract 
with  them  for  the  purchase  of  certain  prop- 
erty, by  which  the  title  was  reserved  to  the 
seller,  when,  as  a  matter  of  fact,  no  proper- 
ty was  purchased,  but  the  property  purport- 
ed to  have  been  purchased  was  then  the 
property  of  the  borrower,  was  held  to  give 
to  the  seller  or  lender  no  right  to  enter  up- 
on the  premises  of  the  buyer,  and,  in  a  rude, 
wanton,  and  reckless  manner,  possess  him- 
self of  the  property.  For  the  application  of 
this  doctrine  to  a  conditional  sale  see  Stow- 
ers  Furniture  Co.  ▼.  Brake  (Ala.)  48  So. 
89. 

While  the  specific  question  was  not  passed 
upon,  it  was  stated  in  Ramey  v.  W.  W.  Kim- 
ball Co.  22  Ky.  L.  Rep.  597,  68  8.  W.  471 ; 
White  Sewing  Mach.  Co.  v.  Conner,  111  Ky. 
827,  64  S.  W.  841,  and  C.  F.  Adams  Co.  v. 
Sanders,  23  Ky.  L.  Rep.  1978, 66  S.  W.  816, 
that  the  seller  of  property  conditionally  was 
not  liable  for  retaking  the  same,  unless  in 
so  doing  he  inflicted  personal  injury  upon 
the  purchaser  by  the  use  of  force. 

This  doctrine  was  also  apparently  recog- 
nized in  North  v.  Williams,  120  Pa.  109,  6 
Am.  St.  Rep.  696,  13  Atl.  723. 

A  different  rule  was,  however,  applied  In 
Lambert  v.  Robinson,  162  Mass.  34,  44  Am. 
St.  Rep.  326,  37  N.  B.  763,  wherein  the  doc- 
trine was  enimciated  and  applied  as  to  the 
right  of  a  seller  of  property  at  a  conditional 
sale  to  exercise  force  in  retaking  the  same. 
That  "a  person  who  has  a  right  to  enter  up- 
on the  land  of  another  and  there  do  an  act 
may  use  what  force  is  required  for  the  pur- 
pose, without  being  liable  to  an  action.  If 
he  cemmits  a  breach  of  the  peace,  he  is 
liable  to  the  commonwealth.  If  he  uses  ex- 
cessive force,  he  is  liable  to  a  personal  ac- 
tion for  an  assault."  It  was  held  that  the  evi- 
dence in  this  case  was  sufficient  to  authorize 
the  submission  to  the  jury  of  the  question  of 
excessive  force. 

While  it  does  not  appear  what,  if  any, 
force  was  used  in  Wilmerding  v.  Rhodes- 
Haverty  Furniture  Co.  122  Ga.  312,  50  S.  E. 
100,  yet  it  does  appear  that  the  seller  for- 
cibly retook  possession  of  property  sold  con- 
ditionally. The  court,  however,  held  that  he 
was  not  liable  for  a  trespass  in  so  doing. 
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take  the  furniture  upon  default  bv  the 
plaintiff;  and  that  license  was  coupled  with 
an  interest  in  the  goods,  and  was  therefore 
irrevocable. 

2  Cooley,  Torts,  3d  ed.  pp.  636,  638; 
Walsh  V.  Taylor,  39  Md.  592;  Lambert  v. 
Robinson,  162  Mass.  34,  44  Am.  St.  Rep. 
326,  37  N.  E.  753;  Heath  v.  Randall,  4  Cush. 
195;  Smith  v.  Hale,  158  Mass.  178,  35  Am. 
St.  Rep.  485,  33  K  E.  493;  Fischer  v.  John- 
son, 106  Iowa,  181,  76  N.  W.  658;  Erskine 
V.  Savage,  96  Me.  57,  51  Atl.  242;  Sterling 
▼.  Warden,  51  N.  H.  240,  12  Am.  Rep.  80; 
Blades  ▼.  Higgs,  10  C.  B.  N.  S.  713;  Hodge- 
den  V.  Hubbard,  18  Vt.  507,  46  Am.  Dec. 
167;  Baldwin  v.  Hayden,  6  Conn.  457;  Hop- 
kins V.  Dickson,  59  N.  H.  235. 

Messrs.  R.  B.  Dickey  and  John  Rld- 
ont,  for  appellee: 

Contracts  such  as  the  one  here  in  question 
contemplate  a  peaceable  entry;  and,  should 
resistance  be  offered,  the  vendor  must  re- 
sort to  the  courts  for  redress. 

White  Sewing  Mach.  Co.  ▼.  Conner,  111 
Ky.  827, 64  S.  W.  841;  McClelland  v.  Nichols, 
24  Minn.  176;  North  v.  Williams,  120  Pa. 
109,  6  Am.  St.  Rep.  695,  13  Atl.  723;  Samp- 
son V.  Henry,  11  Pick.  879;  Churchill  v. 
Hulbert,  110  Mass.  42,  14  Am.  Rep.  578; 
Heath  v.  Randall,  4  Cush.  195;  Drury  v. 
Hervey,  126  Mass.  519;  Shireman  v.  Jack- 
son,   14    Ind.   459. 

Robb,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  in  trespass  on  a  declaration 
in  which  plaintiff,  William  H.  Dyson, 
averred  that  on  May  25,  1906,  he  was  the 
owner  and  possessor  of  certain  household 
goods  and  furniture  then  lawfully  in  his 
possession  and  daily  use  in  his  dwelling 
house  and  home  in  this  city,  and  that  the 
defendant,  the  W.  T.  Walker  Furniture 
Company,  a  corporation,  through  its  of- 
ficers, agents,  and  employees,  on  that  day, 
with  force  and  arms  wrongfully  came  upon 
said  premises  and  into  said  dwelling  house 
and  home,  and  wrongfully  and  imlawfuUy 
took  and  carried  away  said  furniture. 

The  defendant  interposed  a  plea  of  not 
guilty,  and  also  averred  a  conditional  sale 
between  it  and  the  plaintiff  under  the  t^rms 
of  which  the  goods  mentioned  in  the  plain- 
tiff's declaration  were  the  property  of  the 
appellant,  the  title  to  said  goods  being  re- 
served until  plaintiff  had  paid  the  stipula- 
ted sum  of  $66  for  all  of  said  goods,  and 
that  the  amount  then  paid  was  $53,  leaving 
a  balance  due  of  $13;  that,  under  the  terms 
of  said  conditional  sale,  the  defendant  was 
authorized  and  empowered  to  take  posses- 
sion of  said  goods  and  remove  the  same,  and 
retain  as  rent  for  said  goods  all  moneys 
theretofore  paid  on  said  contract  by  the 
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plaintiff;  that  plaintiff  in  said  contract 
agreed  to  "waive,  relinquish,  and  release 
any  trespass  and  right  of  action  for  dam- 
ages whatsoever,  which  he  could  or  might 
have  against  the  defendant  by  reason  of 
any  matter  or  thing  done  in  obtaining  pos- 
session of  said  chattels." 

The  evidence  of  the  plaintiff  tended  to 
show  full  payment  for  the  furniture  and 
compliance  with  the  terms  of  the  contract, 
and  that  the  defendant's  agents  forcibly  en- 
tered and  carried  away  most  of  said  furni- 
ture. 

The  defendant  introduced  the  contract  de- 
scribed in  its  plea,  and  its  evidence  tended 
to  show  a  balance  due  under  the  contract, 
and  that  no  more  force  was  used  in  retaking 
the  furniture  than  was  reasonably  neces- 
sary. 

The  plaintiff  obtained  a  verdict  and  judg- 
ment in  the  sum  of  $171.25  and  defendant 
appealed. 

At  the  close  of  the  court's  charge  to  the 
jury  the  defendant  excepted  to  each  part 
thereof  "on  the  ground  that  the  same  was 
contrary  to  law."  This  exception  was  clear- 
ly too  general  to  avail  the  defendant  here. 
He  should  have  stated  the  specific  grounds 
for  his  exceptions,  and  thereby  given  the 
trial  court  an  opportunity  to  pass  upon 
them.  If  parties  are  to  be  permitted  to 
avail  themselves  of  such  general  exceptions, 
it  is  apparent  that  a  reversal  of  a  case  may 
be  asked  on  grounds  not  suggested  to  or 
considered  by  the  trial  court.  This  ques- 
tion has  so  recently  been  adverted  to  that 
it  is  not  necessary  to  pursue  it  further 
here.  McDermott  v.  Severe,  202  U.  8.  600, 
50  L.  ed.  1162,  26  Sup.  Ct.  Rep.  709,  affirm- 
ing 25  App.  D.  C.  276;  Brown  v.  Savings 
Bank,  28  App.  D.  C.  353;  District  of  Colum- 
bia V.  Duryee,  29  App.  D.  C.  327,  10  A.  k 
E.  Ann.  Cas.  675. 

The  appellant  specifies  as  error  the  re- 
fusal of  the  trial  court  to  instruct  the  jury 
"that  if,  upon  all  the  evidence,  they  be- 
lieved that  the  goods  taken  by  the  defend- 
ant's employees  were  part  of  the  goods  re- 
ceived by  the  plaintiff  from  the  defendant 
under  the  contract  mentioned  in  the  testi- 
mony, and  that  at  the  time  of  such  taking 
the  plaintiff  had  paid  under  said  contract 
not  more  than  $56,  and  that,  in  entering  the 
plaintiff's  house  and  in  the  taking  and  re- 
moval therefrom  of  said  goods  by  the  de- 
fendant's employees,  they  had  used  only 
such  force  as  was  reasonable  and  necessary, 
the  verdict  should  be  for  the  defendant." 

That  the  clause  in  the  contract  authoriz- 
ing the  vendor  to  enter  the  premises  of  the 
vendee  and  take  possession  of  and  remove 
the  goods  mentioned  in  the  contract,  upon  a 
brpach  of  the  terms  thereof,  constituted  an 
irrevocable  license  coupled  with  an  interest, 
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is  not  open  to  question.  The  question, 
therefore,  for  determination,  is,  whether  one 
who  haa  given  such  a  license  can  recover  in 
trespass  in  a  case  where  he  wrongfully  in- 
terposed resistance,  and  the  vendor  used 
only  such  force  as  was  reasonably  necessary 
in  overcoming  such  resistance. 

In  the  early  case  of  Wood  v.  Manley,  11 
Ad.  &  £1.  34,  the  plaintiff  sold  a  quantity 
of  hay  then  on  his  land  to  the  defendant, 
with  license  to  enter  and  take  the  same. 
Subsequently  plaintiff  served  upon  defend- 
ant a  written  notice  not  to  enter  or  commit 
any  trespass  on  plaintiff's  premises.  The 
plaintiff  having  locked  his  gate,  the  defend- 
ant broke  open  the  same,  entered,  and  car- 
ried away  the  hay.  Lord  Denman,  Gh.  J., 
in  passing  upon  the  case,  said:  "Mr.  Crow- 
der's  argument  goes  this  length:  That,  if  I 
sell  goods  to  a  party  who  is  by  the  terms  of 
the  sale  to  be  permitted  to  come  and  take 
them,  and  he  pays  me,  I  may  afterwards 
refuse  to  let  him  take  them.  The  law  coun- 
tenances nothing  so  absurd  as  this.  A  li- 
cense thus  given  and  acted  upon  is  irrevo- 
cable." 

Hodgeden  v.  Hubbanl,  18  Vt.  504,  46  Am. 
Dec.  167,  was  an  action  for  assault  and 
battery,  brought  by  one  who  had  fraudu- 
lently obtained  possession  of  certain  person- 
al property,  and  from  whom  such  property 
had  been  forcibly  retaken  by  agents  of  the 
vendor.  The  court  said :  "Whoever  is  guilty 
of  a  breach  of  the  peace,  or  of  doing  unnec- 
essary violence  to  the  person  of  another,  al- 
though it  may  be  in  the  assertion  of  an  un- 
questioned and  undoubted  right,  is  liable 
to  be  prosecuted  therefor.  But  the  fraudu- 
lent possessor  is  not  the  protector  of  the 
public  interest.  .  .  .  The  plaintiff  had 
no  lawful  possession,  nor  any  right  to  resist 
the  attempt  of  the  defendants  to  regain  the 
property,  of  which  he  had  unlawfully  and 
fraudulently  obtained  the  possession.  By 
drawing  his  knife  he  became  the  aggressor, 
inasmuch  as  he  had  no  right  thus  to  protect 
his  fraudulent  attempt  to  acquire  the  stove, 
and  the  possession  of  the  same,  and  it  was 
the  right  of  the  defendants  to  hold  him  by 
force,  and,  if  they  made  use  of  no  unneces- 
sary violence,  they  were  justified;  if  they 
were  guilty  of  more,  they  were  liable." 

In  Walsh  v.  Taylor,  39  Md.  592,  the  facts 
were  quite  similar  to  the  facts  in  this  case. 
The  court  said :  "The  contract,  the  construc- 
tion of  which  was  for  the  court,  plainly 
gave  the  defendant  an  irrevocable  license,  or, 
rather  a  license  coupled  with  an  interest; 
and,  as  such,  the  plaintiff  could  not  with- 
draw from  it,  and  hold  the  defendant  as  a 
'  trespasser  for  doing  what  she  had  agreed  he 
might  do  with  impunity." 

Lambert  v.  Robinson,  162  Mass.  34,  44 
Am.  St.  Rep.  326,  37  N.  £.  753,  was  an  ac 
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tion  in  tort  for  entering  and  breaking  plain- 
tiff's close,  and  for  assault.  The  plaintiff 
was  in  possession  of  certain  articles  of 
household  furniture  under  an  agreement, 
the  terms  of  which  were  similar  to  the 
terms  of  the  agreement  in  the  present  case. 
The  acts  complained  of  were  committed  by 
the  defendants  in  retaking  the  furniture. 
The  court  ruled  that  the  defendants,  having 
a  right  to  enter  and  remove  the  furniture, 
were  entitled  to  use  such  force  as  was  rea- 
sonably necessary,  and  that  they  were  only 
liable  in  case  they  used  excessive  force;  and 
''that  a  person  who  has  a  right  to  enter 
upon  the  land  of  another  and  there  do  an 
act  may  use  what  force  is  required  for  the 
purpose,  without  being  liable  to  an  action. 
If  he  commits  a  breach  of  thd  peace,  he  is 
liable  to  the  commonwealth.  If  he  uses  ex- 
cessive force,  he  is  liable  to  a  personal  ac- 
tion for  an  assault." 

To  the  same  effect  are  White  v.  Elwell,  48 
Me.  360,  77  Am.  Dec.  231,  and  Willoughby  v. 
Northeastern  R.  Co.  32  S.  C.  410,  11  S.  E. 
339. 

Jones,  in  his  Treatise  on  Landlord  and 
Tenant  (at  If  658),  says:  "It  may  be  stated 
as  a  general  rule  that,  though  an  entry  by 
force  might  subject  a  landlord  to  penalties 
for  a  breach  of  the  law  criminally,  it  con- 
fers no  right  of  action  on  the  tenant  thus 
holding  without  any  right  of  possession" 
If  661.  "The  Colorado  statute  takes  away 
the  right  that  existed  at  common  law  to 
make  entry  by  force,  although  the  right  to 
possession  may  exist.  Yet  a  license  re- 
served in  the  lease  to  make  such  an  entry 
does  not  contravene  the  statute,  and,  under 
such  a  provision,  the  landlord  may  enter  and 
remove  a  tenant  upon  condition  broken,  if 
he  use  no  unnecessary  force  to  accomplish 
his  purpose."  The  same  author  alludes  to 
the  rulings  in  Ambrose  v.  Root,  11  Dl.  497, 
52  Am,  Dec.  456,  and  Fabri  v.  Bryan,  80  111. 
182,  to  the  effect  that,  although  courts  will 
not  lend  their  aid  to  enforce  a  contract  to 
accomplish  something  prohibited  by  law,  an 
agreement  authorizing  an  entry  without  lia- 
bility as  a  trespasser  for  the  use  of  force  is 
not  an  agreement  to  do  an  unlawful  act; 
and  that  a  party  acting  under  such  a  con- 
tract would  be  liable  criminally  for  a  breach 
of  the  peace,  but  not  liable  in  a  civil  action 
for  assault  and  battery. 

In  this  case  the  plaintiff  authorized  the 
defendant  to  retake  the  goods  in  the  plain- 
tiff's possession  upon  a  breach  of  the  condi- 
tions of  the  contract.  If  the  jury  should 
find  that  a  breach  of  the  contract  had  oc- 
curred, and  that  the  defendant  used  only 
such  force  as  was  reasonably  necessary  in 
overcoming  the  resistance  the  plaintiff  thus 
wrongfully  interposed,  the  plaintiff  is  not 
entitled  to  recover  in  this  action.  If,  on 
39 
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the  other  hand,  the  jury  should  determine 
that  there  had  heen  no  breadi  of  the  terms 
of  the  contract,  and  that  the  plaintiff  had 
paid  for  the  furniture,  then  the  defendant 
was  a  trespasser  and  liable  to  respond  in 
damages. 

Such  contracts  are  burdensome  and  often 
oppressive,  but,  in  the  absence  of  fraud,  the 
vendee  is  himself  responsible  for  the  situa- 
tion, for  he  signed  the  contract.  The  liabil- 
ity to  original  prosecution  and  the  certainty 
of  being  required  to  respond  in  damages  for 
an  abuse  of  the  license  thus  obtained,  will 
deter  vradors  from  the  use  of  force.  The 
defendant  was  entitled  to  the  instruction  re- 
quested, and,  therefore,  the  judgment  must 
be  reversed  with  costs  and  the  case  remand- 
ed for  a  new  trial. 


IOWA    StJPREBOS    COURT. 

HEMMER,  Plff.  in  Certiorari, 

V. 

ROBERT  BONSON,  District  Judge. 
(—  Iowa,  — ,  117  N.  W.  257.) 

Certiorari  —  erroneous  decree  — -  who 
entitled  to. 

1.  A  consent  decree  in  an  action  under 
the  statute  by  a  citizen  to  enjoin  the  main- 
tenance of  a  liquor  nuisance,  which  permits 
acts  contrary  to  the  statute  and  prejudicial 
to  the  community,  of  which  he  fails  or  re- 
fuses to. seek  correction  by  appeal,  may  be 
reviewed  under  a  writ  of  certiorari  at  the 
suit  of  anv  citizen,  upon  a  proper  showing 
of  his  qualifications. 

Same  —  Interest. 

2.  The  owner  of  property  adjoining  that 
on  which  is  maintained  a  liquor  nuisance 
has  sufficient  interest  to  be  entitled  to  seek 
a  writ  of  certiorari  to  review  a  consent 
decree  in  a  suit  by  a  citizen  to  enjoin  the 
maintenance  of  the  nuisance,  which  permits 


\  acts  contrary  to  the  statute  and  prejudieiml 
to  the  community. 
Same  —  motive. 

3.  That  the  real  motive  of  an  interested 
person  in  applying  for  a  writ  of  certiorari 
to  review  a  decree  in  a  suit  to  enjoin  the 
maintenance  of  a  liquor  nuisance,  which 
permits  acts  contrary  to  the  statute  and 
prejudicial  to  the  community,  is  to  compel 
the  purchase  of  his  property  at  an  exorbi- 
tant price,  cannot  be  considered  by  the  court 
as  a  reason  for  denying  the  relief. 

Same  »  extraneous  matters. 

4.  Neither  the  oral  statements  of  a  judge 
in  entering  a  decree  enjoining  the  mainte- 
nance of  a  liquor  nuisance,  which  by  its 
terms,  permits  acts  contrary  to  the  statute 
and  prejudicial  to  the  community,  nor  the 
interpretation  which  the  parties  have  put 
upon  the  decree,  can  be  considered  upon  a 
petition  for  a  writ  of  certiorari  to  correct 
the  decree. 

(July  9,  1908.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view a  judgment  of  the  District  Court 
for  Dubuque  County  enjoining  the  mainte- 
nance of  a  liquor  nuisance.     Annulled. 
The  facts  are  stated  in  the  opinion. 
Messrs.  William  Grabam  and  Andrew 
P.  GIbbs  for  petitioner. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

Briefly  stated,  the  case  is  as  follows:  In 
April,  1907,  one  Thome,  a  citizen  of  Du- 
buque, began  an  action  in  equity,  alleging 
that  certain  persons,  named  as  defendants 
therein,  were  maintaining  a  liquor  nuisance 
on  lot  No.  295,  in  said  city,  and  asking  that 
the  same  be  enjoined,  as  provided  by  stat- 
ute. To  this  petition  the  parties  charged 
with  maintaining  the  nuisance  appeared  and 
defended,  and,  after  due  hearing,  the  court 
found  that  the  allegations  of  the  petition 
had  been  sustained,  and  entered  a  decree  of 
perpetual  injunction  in  words  as  follows 
(omitting  title) : 


Ca^e  Note.  —  Who  is  entitled  to  invoice 
certiorari  to  review  a  decree  or  order 
affecting  the  sale  of  intoxicating  li- 
quors? 

Whatever  the  general  rule  may  be  as  to 
the  issuance  of  the  writ  of  certiorari  at  the 
demand  of  one  who  was  not  named  as  a  par- 
ty to  the  proceedings  in  which  the  judgment 
or  order  sought  to  be  reviewed  was  entered, 
if  it  is  true,  as  was  said  in  Hemmeb  v.  Bon- 
son,  that  when  the  matter  to  be  reviewed  is 
one  which  affects  the  public  generally,  an 
individual  citizen  may  ordinarily  invoke  the 
remedy  of  certiorari,  it  would  seem  that  the 
rule  allowing  an  individual  such  right  would 
be  especially  applicable  to  cases  involving 
the  sale  of  intoxicating  liquors;  and  it  is 
probably  for  this  reason  that  it  has  been 
generally  held  that  where  a  license  for  the 
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sale  of  intoxicating  liquors  is  granted  by  a 
body  not  having  the  authority  to  do  so,  a 
writ  of  certiorari  mav  be  allowed  at  the  in- 
stance of  persons  who  are  mere  residents 
and  taxpayers  of  the  municipality,  and  who 
had  remonstrated  before  the  local  body 
against  its  action,  although  there  is  some 
conflict  of  opinion  on  the  question  of  the 
necessity   of   the   remonstrance. 

This  is  clearly  so  held  in  State,  Dufford, 
Prosecutor,  v.  Staats,  64  N.  J.  L.  286,  23 
Atl.  G67;  and  was  evidently  also  recognized 
in  State,  Dufford,  Prosecutor,  v.  Nolan,  46 
N.  J.  L.  87;  and  State,  Austin,  Prosecutor, 
V.  Atlantic  City,  48  N.  J.  L.  118,  3  Atl.  66. 

In  State,  White,  Prosecutor,  v.  Atlantic 
City,  62  N.  J.  L.  644,  42  Atl.  170,  it  was  held 
that  where  a  license  to  sell  intoxicating  li- 
quors has  been  granted  by  a  municipal  body 
contrary  to  law,  such  action  may,  in  the  dis- 
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•*Now,  on  this  June  12,  1907,  a  regu- 
lar day  of  said  court,  the  abOTe-enti- 
tied  cause  came  on  for  hearing,  J.  G. 
Chalmers  appearing  as  counsel  for  plaintiff, 
and  H.  Michel  appearing  as  counsel  for  de- 
fendants, and  the  court,  after  duly  consider- 
ing the  pleadings,  proof  offered,  and  state- 
ments of  counsel,  finds,  in  pursuance  there- 
of, the  allegations  of  plaintiff's  petition  to 
be  sustained  in  the  particulars  hereinafter 
specially  enjoined:  It  is  therefore  ordered, 
adjudged,  and  decreed  by  the  court  that  the 
defendant  occupants,  Schaffhauser  Bros.,  be 
and  are  hereby  perpetually  enjoined  from 
maintaining  and  continuing  the  condition 
complained  of  in  the  saloon  upon  the  prem- 
ises described  as  city  lot  No.  295,  in  the  city 
of  Dubuque,  county  of  Dubuque,  and  state 


of  Iowa,  to  the  extent  and  in  the  particulars 
as  follows:  (1)  From  permitting  or  making 
sales  of  intoxicatmg  liquors  therein,  or  else- 
where, in  any  saloon  in  the  nineteenth 
judicial  district,  on  the  first  day  of  the 
week,  commonly  called  Sunday,  or  on  the 
evening  of  such  day,  or  general  election 
days,  and  on  Christmas.  (2)  From  making 
sales  of  such  liquors  earlier  than  5  o'clock 
▲.  M.,  or  making  sales  later  than  11  o'clock 
p.  M.,  during  the  week  days.  (3)  From 
knowingly  making  sajes  of  such  liquors  to 
men  who  have  taken  the  so-called  cures  for 
drunkenness,  minors,  and  drunkards.  (4) 
From  the  sale  of  such  liquors  to  any  person 
whose  wife,  husband,  parent,  child,  brother, 
sister,  guardian,  ward  over  fourteen  years 
of  age,  or  employer  shall,  by  written  notice, 


cretion  of  the  court,  be  reviewed  on  cer- 
tiorari, at  the  instance  of  a  citizen  and  tax- 
payer of  such  municipality,  although  he  had 
not  remonstrated  before  the  local  body 
against  its  action.  The  court  said:  "It  has 
usually  happened  in  such  cases  that  the 
parly  applying  for  the  writ  has  not  only 
been  a  resident  and  a  taxpayer,  but  also 
that  he  has  remonstrated  before  the  local 
body  against  its  action.  But  the  fact  that 
the  applicant  for  the  writ  has  been  a  re- 
monstrant against  the  action  complained  of, 
although  it  may  be  persuasive  in  determin- 
ing whether  or  not  his  application  should 
be  granted,  is  not  jurisdictional.  The  fact 
that  the  applicant  is  a  resident  and  tax- 
payer, without  more,  is  sufficient  to  justify 
the  action  of  the  court  in  allowing  the 
writ." 

In  State  ex  rel.  Campbell  v.  Heege,  97 
Mo.  App.  338,  it  was  held  that  after  ue  re- 
fusal by  the  attorney  general  of  the  state 
and  by  the  prosecuting  attorney  of  the  coun- 
ty to  institute  proceedings,  due  to  the  views 
taken  by  them  of  their  scope  of  duty,  a  writ 
of  certiorari  may  be  granted  upon  applica- 
tion of  assessed,  tax-paying  citizens  of  the 
township,  who  had  filed  a  remonstrance,  to 
review  the  alleged  illegal  action  of  the  coun- 
ty court  in  granting  a  certain  dramshop  li- 
cense. The  court  took  occasion  to  say: 
''Our  statutes  relating  to  dramshop  licenses 
recognize  the  principle  that  the  granting 
of  a  dramshop  license  is  of  interest  to  the  as- 
sessed, tax-paying  citizens  of  the  cities, 
towns,  or  municipal  townships,  by  making 
it  a  condition  precedent  to  the  granting  of 
such  license  that  the  applicant  shall  support 
his  application  by  the  petition  of  at  least 
a  majority  of  the  tax-paying  citizens  of  the 
city,  incorporated  town,  or  municipal  town- 
ship containing  twenty-five  hundred  inhabit- 
ants or  more;  and  we  think  we  merely  carry 
out  the  policy  of  this  statute  in  recognizing 
the  right  of  citizens  of  the  municipality  or 
township  remonstrating  against  the  issuing 
of  the  license  to  remove  the  record  of  the 
county  court  to  a  superintending  court,  for 
the  purpose  of  having  the  question  deter- 
mines! whether  it  has  been  granted  in  a  case 
within  the  jurisdiction  of  the  county  court." 
19T..R,A,(N.S.) 


A  similar  case  and  holding  to  the  same  ef- 
fect is  State  ex  rel.  Hill  v.  Moore,  84  Mo. 
App.  11.  In  this  case,  however,  it  was  con- 
tended that  because  no  remonstrance  had 
been  filed  it  was  distinguishable  from  the 
Heege  Case.  .  The  court,  however,  said  that 
the  dramshop  act  failed  to  disclose  any 
right  of  the  tax-paying  citizens  to  file  a  re- 
monstrance against  the  ff  ran  ting  of  dram- 
shop licenses,  or,  by  any  form  of  protest,  to 
become  in  any  sense  parties  to  the  record; 
such  proceedings  being  purely  ew  parte. 

In  State  ex  rel.  Ferry  v.  Williams,  41  N. 
J.  L.  332,  32  Am.  Rep.  219,  it  was  held  that 
a  citizen  who  desires  to  inspect  recommenda- 
tions filed  with  the  collector  of  taxes  as  the 
basis  for  issuing  pending  liquor  licenses,  in 
order  to  ascertain  whether  tne  provisions  of 
the  law  have  been  observed,  is  entitled  to 
mandamus  to  compel  the  exhibition  of  such 
letters.  The  court,  after  reviewing  a  num- 
ber of  cases  relevant  to  this  question,  said: 
"These  cases  seem  to  indicate  that  with  us 
the  exception  to  the  rule  is  extended  so  far 
as  .to  justify  this  court  in  acting  by  man- 
damus, certiorari,  or  quo  warranto,  at  the 
instance  of  private  persons,  for  the  redress 
or  prevention  of  public  wrongs  by  public 
bodies  and  officers  whose  official  sphere  is 
confined  to  some  political  division  Of  the 
state,  whenever  the  applicant  is  one  of  the 
class  of  persons  to  be  most  directly  affected 
in  their  enjoyment  of  public  rights,  and  the 
public  convenience  will  be  subserved  by  the 
remedy  desired." 

In  McCreary  v.  Rhodes,  63  Miss.  308,  it 
was  held  that  a  qualified  voter  of  a  city,  who 
appears  before  the  municipal- authorities  of 
such  city  some  time  after  the  filing  of  a  pe- 
tition for  a  license  to  retail  liquor,  but  be- 
fore final  action  thereon,  and  objects  to  the 
issuance  of  such  license,  thereby  becomes 
connected  with  the  proceedings  sufficiently 
to  enable  him  to  prosecute  a  writ  of  certi- 
orari to  have  the  same  reviewed. 

In  Darling  v.  Boesch,  67  Iowa,  702,  25  N. 
W.  887,  it  was  held  that,  under  a  provision 
of  the  Code  permittfng  any  resident  of  the 
county  to  appear  and  show  cause  why  a  per- 
mit to  sell  intoxicating  liquors  should  not  be 
granted  to  an  applicant  therefor,  such  person 
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forbid  the  same.  (6)  From  having  any  ob- 
scene pictures  in  said  saloon.  (6)  From 
permitting  gambling  with  cards,  dice,  bil- 
liards, by  bowling,  or  by  maintaining  slot 
machines,  in  said  saloon,  or  permitting  mu- 
sic, dancing,  or  other  like  form  of  entertain- 
ment therein.  (7)  From  establishing  or 
conducting  any  new  saloon  without  first  ob- 
taining a  resolution  of  the  city  coimcil  of 
the  city  of  Dubuque  consenting  thereto,  and 
filing  same  with  the  county  auditor.  (8) 
From  haying  any  women  employed  in  said 
saloon,  from  serving  any  free  lunches  there- 
in, and  from  conducting  said  saloon  other- 
wise than  in  a  quiet,  orderly  manner.  (9) 
From  conducting  a  saloon  on  the  premises 
described  herein,  or  elsewhere  in  this  nine- 
teenth judicial  district  of  Iowa,  while  hold- 
ing any  township,  town,  city,  or  county  of- 
fice to  which  he  may  hereafter  be  elected. 
(10)  From  allowing  any  wine  rooms  in  or  as 
a  part  of  said  saloon.  (11)  From  the  sale 
of  such  liquors  in  the  saloon  on  the  premises 
herein  described,  in  any  other  than  a  single 
room,  and  from  erecting  or  maintaining 
screens  or  blinds  in  front  of  said  saloon  or 
obstructing  the  view  from  the  street,  except 
that  blinds  or  screenB  not  more  than  5  feet 
in  height,  measuring  from  the  sidewalk,  may 


be  maintained  during  the  times  when  sales 
are  not  otherwise  herein  prohibited.  (12) 
The  defendant  owner,  Geo.  Schaffhauser,  is 
hereby  perpetually  enjoined  from  knowingly 
permitting  any  violation  of  the  terms  of 
this  decree  in  the  saloon  upon  the  said  de- 
scribed premises.  (13)  Judgment  is  hereby 
rendered  against  the  defendant  occupant 
Schaffhauser  Bros,  for  the  costs  of  this  ac- 
tion, taxed  at  $ ,  including  the  statu- 
tory attorney's  fee  X)f  $25  for  plaintiff's  at- 
>  tomey,  and  the  same  shall  be  and  remain  a 
lien  against  the  premises  herein  described 
until  fully  paid,  and  execution  shall  issue 
therefor  unless  sooner  paid.. 

"Robert  Bonson,  Judge  of  said  court" 
It  will  be  observed  that  this  decree  does 
not  enjoin  the  defendants  from  continuing 
to  keep  and  sell  intoxicating  liquors  upon 
the  premises;  but,  on  the  contrary,  in  form 
and  substance,  it  presupposes  the  continu- 
ance of  the  business.  Th«  injunction  goes 
no  further  than  to  regulate  such  business  in 
certain  particulars.  It  does  not  recite  or 
find  that  the  provisions  of  the  mulct  law,  so 
called,  had  ever  been  complied  with  by  the 
county  or  state,  or  that  the  defendants  had 
in  any  manner  attempted  to  observe  the 
conditions  necessary  to  entitle  them  to  the 


in  effect  becomes  a  party  to  any  proceeding 
for  the  granting  of  a  permit  to  sell  such 
liquors,  and  therefore,  in  a  proper  case,  is 
entitled  to  have  the  proceedings  reviewed  on 
certiorari,  although  he  has  no  pecuniary  or 
property  interest  that  is* affected  by  the  ac- 
tion of  the  board. 

It  has  been  held,  however,  that  where  no 
one  signed  a  counter  petition  against  the 
issuance  of  the  license,  and  no  objections 
whatsoever  had  been  made,  a  number  of  the 
qualified  voters  of  the  town  are  not  so  con- 
nected with  the  proceedings  as  to  enable 
them  to  invoke  the  common-law  writ  of  cer- 
tiorari, and  thereby  have  reviewed  the  pro- 
ceedings of  the  board  of  mayor  and  alder- 
men, who  had  granted  the  license.  Mc- 
Creary  v.  OTlinn,  63  Miss.  204. 

In  Stokes  v.  Wall,  112  Ga.  349,  37  S.  E. 
383,  it  was  held  that  the  granting  by  munic- 
ipal authorities  of  a  license  to  sell  intoxi- 
cating liquors  is  not  reviewable  at  the  in- 
stance of  a  citizen  and  taxpayer  who  under- 
takes, as  such,  to  sue  out  a  certiorari  for 
this  purpose,  when  there  is  no  provision  of 
law  authorizing  him  to  contest  the  granting 
of  such  license,  or  to  become  in  any  manner 
a  party  to  the  application  therefor.  It  ap- 
peared in  this  case  also  that  the  petitioner 
had  appeared  at  the  meeting  of  the  town 
council  when  the  license  was  granted,  and 
objected  to  the  granting  of  the  same.  The 
court,  however,  after  distinguishing  Mc- 
Creary  v.  Rhodes,  supra,  on  the  ground  that 
a  statute  in  Mississippi  permitted,  on  the 
filing  of  a  petition  for  a  license  to  retail 
liquor,  the  presentation  of  a  counter  peti- 
tion by  one  or  more  legal  voters  of  the  town, 
19L.R.A.(N.S.) 


said:  "If  he  had  a  right  to  appear  at  a 
meeting  of  the  town  council,  and  object  to  a 
license  being  granted  to  an  applicant  there- 
for, and,  upon  his  objection  being  disregard- 
ed, to.  sue  out  a  writ  of  certiorari,  every  oth- 
er citizen  and  voter  of  the  town  had  the 
same  right;  and  to  permit  the  official  acts 
of  the  mayor  and  council  to  be  interfered 
with  in  such  manner  would  be  intolerable, 
and  contrary  to  all  precedent,  so  far  as  ws 
know." 

In  Deberry^v.  Holly  Springs,  36  Miss.  385, 
it  was  held  that  although  at  common  law 
none  but  a  party  to  the  record  or  judgment 
could  maintain  the  writ  of  certiorari,  under 
a  statute  permitting  any  person  who  feel 
themselves  aggrieved  by  the  judgment  of 
the  board  of  police  to  appeal  by  certiorari 
to  the  circuit  court,  the  corporate  authori- 
ties of  the  town  were  proper  parties  to  ap- 
peal by  certiorari  from  an  order  of  the  board 
of  police  granting  a  license  to  retail  spirit- 
uous liquors  within  the  limits  of  the  corpora- 
tion. 

It  would  seem  almost  naturally  to  follow 
that  where  the  order  granting  one  the  privi- 
lege of  selling  intoxicating  liquors  causes 
some  peculiar,  individual  injury,  as  was  the 
case  in  Hemmeb  v.  Bonson,  such  person  in- 
jured would  have  the  right  to  invoke  the 
writ  of  certiorari  to  review  the  proceedings. 

A  case  of  this  nature  is  Dexter  v.  Cumber- 
land, 17  R.  I.  222,  21  Atl.  347,  reviewed  and 
sufiiciently  set  out  in  Hemmeb  v.  Bonson. 

In  Rhode  Island  Soc.  v.  Budlong  (R.  I.) 
25  Atl.  657,  it  was  held  that  a  society  which 
had  become  a  party  to  the  proceedings  by  ap- 
pearing in  pursuance  of  the  notice  given  by 
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protection  of  said  statute.  While  enjoining 
flomo  of  the  acts  forbidden  by  the  statute, 
it  directly  or  inferentially  permits  others, 
which  are  no  leas  positively  forbidden,  even 
where  the  mulct  law  is  in  force.  See  Ck>de, 
%  2448.  For  instance,  it  not  only  leaves  the 
defendants  at  liberty  to  sell,  but  to  con- 
tinue the  sales  until  11  o'clock  at  night,  to 
put  up  screens  5  feet  high  at  the  windows 
of  the  saloon,  to  provide  the  room  with 
chairs,  benches,  and  tables,  to  conduct  the 
business  without  bond,  and  without  the  con- 
sent of  the  adjacent  property  owners,  and  in 
many  other  ways  it  ignores  the  express 
provisions  of  the  statute.  Thereafter, 
neither  party  named  in  said  proceedings 
having  appealed,  and  the  time  for  such  ap- 
peal having  expired,  the  plaintiff  herein,  a 
dtizen  of  the  state  and  county,  and  owner 
of  property  adjoining  the  lot  on  which  the 
business  was  being  maintained,  applied  to 
this  court  for  a  writ  of  certiorari  to  review 
said  decree.  The  writ  being  allowed  and 
served,  the  judge  presiding  at  the  rendition 
of  the  decree  made  return  and  answer  there- 
to as  follows:  "First,  denies  the  jurisdiction 
of  this  court  to  consider  and  pass  upon  the 
validity  of  the  decree;  second,  alleges  that 
the  writ  is  not  sued  out  in  good  faith  by  the 


petitioner,  but  to  compel  the  defendants  in 
the  decree  to  purchase  her  property  at  an 
exorbitant  price;  third,  that  the  decree  was 
entered  by  the  consent  of  the  parties  and 
counsel,  and  with  the  oral  statement  of  the 
court,  and  the  understanding  by  all  persons 
concerned,  that  it  was  not  to  be  regarded  as 
a  permit  or  license  to  violate  the  law  of  the 
state." 

Other  matters  are  averred  having  no  rel- 
evancy to  the  complaint  made,  except  to 
make  clear  the  good  faith  of  the  respond- 
ent; but,  his  good  faith  not  having  been  as- 
sailed by  the  petitioner,  and  not  being  ques- 
tioned by  this  court,  we  shall  not  take  time 
to  recite  them  here. 

The  first  and  only  serious  question  sug- 
gested relates  to  the  right  of  the  petitioner, 
or  any  other  person  than  the  plaintiff  named 
in  the  injunction  proceeding,  to  sue  out  a 
writ  for  a  review  of  the  decree.  It  may  be 
conceded  that,  as  a  general  rule,  certiorari 
will  not  issue  at  the  demand  of  one  who  is 
not  named  as  a  party  to  the  proceedings  in 
which  the  judgment  or  order  sought  to  be 
reviewed  was  entered.  But  this  is  by  no 
means  universally  true.  If  the  petitioner 
for  the  writ  is  a  party  in  substance,  though 
not  in  form,  he  may  have  the  writ.     So, 


the  council,  and  filing  its  objection^  and 
which  owned  land  within  200  feet  of  the 
place  for  such  a  license  for  the  sale  of  in- 
toxicating liquor  was  requested,  had  such 
a  special  interest  in  the  matter  in  issue  as 
entitled  it  to  file  a  petition  for  a  writ  of 
certiorari  to  review  the  proceedings  of  the 
city  council  in  granting  such  license.  At  a 
later  hearing  of  this  case  it  was  found  that 
the  petitioners  in  the  above  case  did  not 
own  the  land  within  200  feet  of  the  building 
for  which  the  license  was  granted,  and  there- 
fore, in  Rhode  Island  Soc.  v.  Cranston,  21  R. 
I.  677,  44  Atl.  223,  it  was  held  the  petition- 
er could  not  be  regarded  as  a  proper  party 
any  more  than  any  other  person  who  might 
see  fit  to  object  to  the  granting  of  the  li- 
cense. 

Nor  would  there  seem  to  be  any  question 
but  that  the  person  to  whom  the  privilege 
for  the  sale  of  intoxicating  liquors  had  been 
granted,  had  sufficient  personal  interest  to 
institute  certiorari  to  review  a  judgment  or 
decree  directly  affecting  his .  interests. 

Thus,  in  State  v.  Robbins,  54  N.  J.  L.  666, 
25  Atl.  471,  it  was  held  that  the  owner  of 
an  inn  which  had  been  licensed  for  several 
years  at  a  nominal  sum  can  prosecute  a  writ 
of  certiorari  to  try  the  legality  of  an  or- 
der for  an  election  which  is  to  determine 
whether  or  not  a  very  much  larger  license 
fee  is  to  be  charged,  since  a  direct  private 
injury  to  his  property  is  threatened  by  the 
proceedings  attacked. 

So,  in  Miller  v.  Jones,  80  Ala.  89,  one  to 
whom  a  license  had  been  granted  for  the 
sale  of  intoxicating  liquors  was  held  to  have 
sufficient  individual  interest  in  the  subject- 
matter  to  permit  him  to  apply  to  the  cir- 
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cuit  court  for  a  writ  of  certiorari  to  review 
an  election  in  favor  of  prohibition,  held 
valid  by  the  probate  court. 

However,  in  Lexington  ▼.  Sargent,  64 
Miss.  621,  1  So.  903,  where  a  person  com- 
menced a  suit  by  certiorari  to  review  and 
annul  an  ordinance  or  resolution  of  record, 
made  by  the  town  council,  to  the  effect  that,' 
in  accordance  with  the  petition  of  a  majori- 
ty of  the  voters  against  the  issuance  of  a  li- 
cense, no  such  license  would  be  issued  for 
twelve  months,  and  where,  besides  the  il- 
legality of  the  petition  and  the  disqualifica- 
tion of  the  mayor  and  council,  he  alleged 
that,  prior  to  the  filing  of  such  petition,  he 
had  himself  filed  a  petition  for  a  license, 
signed  hj  a  majority  of  the  legal  voters,  and 
conforming  in  every  respect  to  the  require- 
ments of  the  statute,  but  did  not  allege  tliat 
any  final  action  had  been  taken  on  such  pe- 
tition, it  was  held  that,  as  he  was  not  a 
party  to  the  proceeding  sought  to  be  re- 
viewed, he  was  not  entitled  to  maintain  a 
writ  of  certiorari. 

It  is  probably  well  to  note  that  in  sever- 
al cases  the  court,  without  expressly  pass- 
ing on  the  question  as  to  whether  or  not 
they  were  proper  parties,  has  allowed  writs 
of  certiorari  to  review  the  jurisdiction  of 
local  bodies  exercising  the  power  of  licensing 
the  sale  of  intoxicating  liquors,  at  the  in- 
stance of  persons  in  the  place  where  the  li- 
cense was  to  be  operative;  but,  since  it  is 
impossible  to  tell  from  the  cases  who  these 
persons  were,  or  whether  or  not  they  had  a 
special  interest  in  the  proceedings,  the  cases 
are  of  no  practical  value  in  this  note,  and 
have  been  expressly  excluded. 
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also,  if  the  matter  to  be  reviewed  is  one 
which  affects  the  public  generally,  an  indi- 
vidual citizen  may  ordinarily  invoke  the 
remedy  of  certiorari.  Collins  v.  Davis,  67 
Iowa,  256,  10  N.  W.  643 ;  Goetzman  v.  Whi- 
taker,  81  Iowa,  627,  46  N.  W.  1058.  For  a 
still  stronger  reason  it  follows  thdt  the  same 
remedy  is  open  to  the  individual  citizen  who 
suffers  peculiar  injury  by  reason  of  a  judg- 
ment or  order  entered  in  excess  of  jurisdic- 
tion. People  ex  rel.  Sheridan  v.  Andrews,  62 
N.  Y.  445;  Dyer  v.  Lowell,  30  Me.  217; 
State  ex  rel.  Enderlin  State  Bank  ▼.  Rose, 
4  N.  D.  319,  26  L.RA..  593,  58  N.  W.  514; 
Tallon  V.  Hoboken,  60  N.  J.  L.  212,  37  Atl. 
895;  State,  Danforth,  Prosecutor,  ▼.  Pater- 
son,  34  N.  J.  L.  163;  State,  Avon-by-the- 
Sea  Land  &  Improv.  Co.,  Prosecutor,  v.  Nep- 
tune City,  67  N.  J.  L.  362,  30  Atl.  529. 
While  the  injunction  proceeding  was  brought 
'  in  the  name  of  an  individual  citizen,  such 
plaintiff  acted  in  a  representative  capacity 
only,  and  the  decree  rendered  therein  is  pri- 
marily one  for  the  protection  of  public  in- 
terests. The  plaintiff  in  such  proceeding 
has  neither  the  right  nor  the  power  to 
consent  to  the  entry  of  a  decree  which  shall 
operate  as  a  license  or  permit  for  the  main- 
tenance of  a  nuisance  for  the  abatement  or 
prevention  of  which  this  remedy  was  cre- 
ated. The  statute  gives  the  right  to  main- 
tain injunction  proceedings  to  any  citizen 
of  the  county.  Code,  §  2406.  And  if,  hav- 
ing .brought  suit,  the  plaintiff  permits  an 
unauthorized  decree  to  be  entered  to  the 
prejudice  of  the  public,  and  fails  or  refuses 
to  seek  its  correction,  we  see, no  good  reason 
why,  under  this  provision,  and  under  the 
principle  we  have  approved  in  Goetzman  ▼. 
Whitaker,  supra,  and  other  cases,  any  oth- 
er citizen  may  not  appear,  and,  upon  prop- 
er showing  of  his  qualifications,  be  permit- 
ted to  have  the  same  reviewed  under  a  writ 
of  certiorari. 

Under  the  statute  of  Rhode  Island  mak- 
ing it  necessary  for  an  applicant  for  a 
liquor  license  to  give  notice  of  his  applica- 
tion to  the  owners  of  land  within  200  feet 
of  the  building  where  the  business  was  to 
be  carried  on,  it  was  held  that  an  order 
granting  license  without  the  proper  service 
of  such  notice  could  be  reviewed  upon  cer- 
tiorari at  the  suit  of  any  owner  within  the 
prescribed  limit,  though  not  served  with 
notice.  In  disposing  of  that  case,  the  court 
says:  "Certiorari  lies  not  only  to  review  the 
decisions  of  inferior  courts,  but  also  the  de- 
terminations of  special  boards  exercising  a 
judicial  power  affecting  the  rights  or  prop- 
erty of  citizens,  when  no  other  legal  remedy 
is  provided.  It  is  not  necessary  that  the 
applicant  should  be  a  party  to  the  record, 
but  only  that  he  should  be  interested  in  the 
subject-matter  upon  which  the  record  acts." 
19L.R.A.(N.S.) 


Dexter  ▼.  Cumberland,  17  R.  I.  222,  21  Atl. 
347.  Under  our  own  statute  (Code,  §  2448), 
a  liquor  dealer  wishing  to  avail  himself  of 
the  benefits  of  the  mulct  law  must,  among 
other  conditions,  obtain  a  written  statement 
of  consent  therefor  from  all  the  resident 
freeholders  owning  property  within  50  feet 
of  the  building  where  the  business  is  car- 
ried on.  The  petitioner  herein  is  the  resi- 
dent owner  of  the  property  adjoining  Che 
place  where  the  liquor  nuisance  is  main- 
tained, and  therefore,  in  addition  to  her  in- 
terest as  a  representative  of  the  public,  she 
also  has  a  special  interest  in  the  question 
whether  such  business  shall  be  permitted 
within  the  prescribed  distance  of  her  prem- 
ises. She  thus  oomes  clearly  within  the  role 
of  the  Rhode  Island  case,  the  propriety  and 
justice  of  which  cannot  well  be  questioned. 
See  also  State  ex  rel.  Campbell  v.  Heege,  37 
Mo.  App.  338. 

We  are  therefore  disposed  to  hold  that 
the  petitioner  shows  herself  entitled  to 
maintain  this  proceeding.  We  are  also  very 
clear  that  the  objection  made  by  the  re- 
spondent, denying  the  good  faith  of  the  peti- 
tioner, and  alleging  that  her  real  interest  in 
suing  out  the  writ  is  to  compel  the  pur- 
chase of  her  property  by  the  defendants,  is 
one  we  are  not  authorized  to  consider.  The 
motive  with  which  such  an  action  is  brought 
is  a  matter  of  no  materiality.  The  simple 
question  presented  in  such  proceeding  is, 
first,  whether  the  plaintiff  is  a  citizen  of  the 
county,  and  therefore  has  the  qualification 
which  the  statute  provides;  and,  second, 
whether  the  defendants,  are,  in  fact,  con- 
ducting the  business  of  keeping  or  selling 
intoxicating  liquors,  contrary  to  law,  at  the 
place  described  in  the  petition.  These  facts 
being  found  to  exist,  it  is  the  plain  duty 
of  the  court  to  enter  a  decree  for  the  relief 
demanded,  without  any  consideration  what- 
ever as  to  the  motive  which  may  have 
actuated  the  plaintiff  to  bring  the  suit. 
Motive  and  self-interest  on  part  of  one  who 
prosecutes  another  for  violation  of  law  may 
always  be  considered  as  bearing  upon  the 
veracity  and  credibility  of  the  complainant 
as  a  witness  in  the  case,  but  they  can  never 
operate  to  release  or  excuse  the  offender 
from  the  penalty  which  the  law  affixes  to 
his  act.  Neither  can  we  consider  the  oral 
statements  of  the  respondent  at  the  time  of 
entering  the  decree,  nor  the  construction 
placed  upon  such  decree  by  the  parties 
thereto.  We  must  look  to  the  decree  alone, 
in  the  light* of  the  pleadings  upon  which 
it  was  rendered,  and  give  it  construction  ac- 
cording to  the  ordinary  and  usual  signifi- 
cance of  the  language  employed.  When 
thus  read,  it  is,  in  effect,  a  license  or  per- 
mission for  the  defendants  therein  named  to 
continue  the   business  complained   of,  sub- 
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ject  only  to  tlie  restrictions  which  are  there- 
in prescribed. 

It  is  too  clear  for  argument  that  such  a 
decree  is  unauthorized  by  law,  and  that  the 
district  court,  in  entering  it,  acted  in  excess 
of  its  jurisdiction.    If  we  may  read  between 
the  lines  of  this  record,  it  is  not  unfair  to 
say  that  the  decree  appears  to  have  been 
the   result    of    a    compromise   between   the 
persons  seeking  to  enforce  the  statutes  of 
the  state  against  the  illegal  sale  of  intoxi- 
cants and  those  resisting  such  enforcement. 
The   persons    engaged  in  such   prosecution 
may  have  been,  and  doubtless  were,  acting 
in  entire  good  faith,  and  3nelded  to  the  com- 
promise believing  that,  under  the  peculiar 
circumstances,  it  was  better  to  obtain  this 
much  relief  than  to  further  continue  the  lit- 
igation.   It  is  equally  possible  and  probable 
that  the  court  adopted  a  similar  view  of 
the  situation,  and  ratified  the  agreement  of 
the  parties    by   entering  the   decree.     But 
neither  good  faith  nor  upright  intention  can 
give  validity    to  a  decree  which  the  court 
has  no  jurisdiction  to  enter.    If  the  defend- 
ants were  selling  liquor  in  violation  of  law, 
as  charged  by  the  plaintiff,  there  was  but 
one  thing  which  the  court  was  at  liberty  to 
do,  and  that  was  to  enjoin  such  parties  ab- 
solutely from  the  further  prosecution  of  the 
business  in  any  manner  or  form.    If  they 
were  not  maintaining  a  nuisance,  then  no 
relief  should  have  been  granted,  and  the 
ease  should  have  been  dismissed.    We  think 
it  unnecessary  to  pursue  the  discussion  any 
further. 

The  writ  must  be  sustained,  and  the  de- 
cree of  the  District  Court  is  annulled  and 
the  cause  is  remanded  to  the  said  court  for 
farther  proceedings  in  harmony  with  this 
opinion. 


KANSAS    StJPREBfX:    OOURT. 

,  STATE  OP  KANSAS,  Appt, 

V. 

PHIL  KEENER,  Respt. 

(—  Kan.  — ,  97  Pac.  860.) 

Intoxicating    liquor  — police    judge  — 
notice. 

Although  the  police  judge  of  a  city  of 
the  second  class  exercises  judicial  func- 
tions, he  is  not  a  repository  of  judicial 
power  in  the  sense  of  article  3,  §  1,  Const., 
and  the  legislature  has  authority  to  re- 
quire him  to  notify  the  county  attorney  of 
the  fact  of  violations  of  the  prohibitory 
liquor  law  which  came  to  his  notice  or 
knowledge,  and  to  furnish  the  county  at- 
torney the  names  of  the  witnesses  by  whom 
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such  violations  may  be  proved,  under  pen- 
alty of  a  fine  and  forfeiture  of  his  office. 

(October  10,   1908.) 

APPEAL  by  the  State  from  a  judgment 
of  the  District  C!ourt  for  Cherokee 
County  quashing  an  information  charging 
defendant  with  having  violated  the  prohibi- 
tory  liquor  law  of  Kansas.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  S.  Jackson,  Attorney  Gen- 
eral, and  £j.  B.  Morgan,  for  appellant: 

Police  judges  are  municipal  officers,  and 
do  not  come  within  the  usual  meaning  of 
the  term  "judicial  officers." 

State  T.  Young,  3  Kan.  445. 

Messrs.  J.  N.  Dunbar  and  Jes.  F. 
Wolfe,  for  respondent: 

The  law,  so  far  as  it  relates  to  the  duty 
of  a  police  judge  to  report  violations  of  the 
state  prohibitory  liquor  law  to  the  county 
attorney,  requires  a  purely  judicial  officer  to 
perform  duties  that  are  intrinsically  execu- 
tive in  their  character,  and  that  have  no 
connection  with,  or  even  remote  relation  to, 
the  duties  pertaining  properly  to  his  office. 

State  ex  rel.  Godard  v.  Johnson,  61  Kan. 
803,  49  LJI.A.  662,  60  Pac.  1068;  Cooley, 


CcLae  Note,  —  May  judges  of  municipal 
or  police  courts  be  vested  or  hur^ 
dened  with  potters  or  duties  of  a 
nonjudicial  character? 

The  only  case  which  has  been  found  in- 
volving the  specific  question  stated  is  that 
of  People  ex  rel.  Atty.  Gen.  v.  Provines,  34 
Cal.  620,  in  which  it  was  held  that  a  statute 
providing  that  the  police  judge  of  the 
city  and  county  of  San  Francisco  should 
act  eo  officio  as  police  commissioner  was 
not  in  contravention  of  a  clause  of  the 
Constitution  providing  that  *'the  powers  of 
the  government  of  the  state  .  .  .  shall 
be  divided  into  three  separate  departments, 
— the  legislative,  the  executive,  and  judi- 
cial;  and  no  person  charged  with  the  ex- 
ercises of  powers  properly  belonging  to  one 
of  these  departments  shall  exercise  any 
functions  appertaining  to  either  of  the 
others,  except  in  the  cases  hereinafter  ex- 
pressly directed  or  permitted."  The  court 
held  that  such  constitutional  provision  re- 
fers to  a  restrictive  division  of  the  powers 
of  the  state  government,  and  not  of  the  lo- 
cal governments  thereinafter  to  be  created 
by  the  legislature.  The  argument  in  support 
of  this  view  is  drawn  from  internal  evi- 
dence afforded  by  the  provisions  of  the 
Constitution,  from  the  order  and  arrange- 
ment of  the  several  parts,  and  from  the 
reason  and  policy  by  which  the  provision 
in  question  was  manifestly  dictated. 

Instances  of  the  recognition  of  the  broad 
rule  that  constitutional  provisions  relating 
to   the    separation   of   the   departments   ot 
government  refer    to    departments    of    the  . 
state  government,  and  not  to  departmenti 
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Const.  Lim.  p.  814;  Re  Davies,  168  N.  Y. 
102,  56  L.RA.  855,  61  N.  E.  118;  State  ex 
rel.  Young  v.  Brill,  100  Minn.  600,  111  N. 
W.  294,  639,  10  A.  &  £.  Ann.  Cas.  425. 

Burch,  J.,  delivered  the  opinion  of  the 
court : 

An  information  was  filed  against  Phil 
Keener,  the  police  judge  of  the  city  of 
Scammon,  a  city  of  the  second  class,  char- 
ging him  with  a  violation  of  the  prohibitory 
liquor  law,  in  that  he  unlawfully  neglected 
and  refused  to  notify  the  ooun^  attorney 
of  violations  of  the  law  within  his  knowl- 
edge, and  to  furnish  the  names  of  the  wit- 
nesses by  whom  such'  violations  could  be 
proved.  The  district  court  quashed  the  in- 
formation, and  the  state  appeals. 

The  question  presented  is  the  constitu- 
tionality of  the  statute  under  which  the 
information  was  filed.  It  reads  as  follows: 
"It  shall  be  the  duty  of  all  sheriffs,  deputy 
sheriffs,  constables,  mayors,  marshals,  police 
judges,  and  police  officers  of  any  city  or 
town,  having  notice  or  knowledge  of  any 
violation  of  the  provisions  of  this  act,  to 
notify  the  county  attorney  of  the  fact  of 


such  violation,  and  to  furnish  him  the  names 
of  any  witnesses  within  his  knowledge  by 
whom  such  violation  can  be  proven.  If  any 
such  officer  shall  fail  to  comply  with  the 
provisions  of  this  section,  he  shall,  upon  con- 
viction, be  fined  in  any  sum  not  less  than 
$100  nor  more  than  $500;  and  such  convic- 
tion shall  be  a  forfeiture  of  the  office  held 
by  such  person;  and  the  court  before  whom 
such  conviction  is  had  shall,  in  addition  to 
the  imposition  of  the  fine  aforesaid,  order 
and  adjudge  the  forfeiture  of  his  said  office. 
For  a  failure  or  neglect  of  official  duty  in 
the  enforcement  of  this  act,  any  of  the  city 
or  county  officers  herein  referred  to  may  be 
removed  by  civil  action."  Gen.  Stat.  1901, 
§  2462.  In  support  of  the  judgment  of  the 
district  court,  it  is  argued  that  the  doctrine 
of  the  separation  of  the  departments  of 
government  into  legislative,  executive,  and 
judicial  applies  to  the  organization  of  cities 
of  the  second  class;  that  the  police  judge  of 
such  a  city  is  a  judicial  officer;  that  the 
duties  required  by  the  statute  are  nonjudi- 
cial, and  cannot  be  forced  upon  him;  and 
that  he  cannot  be  punished  or  deprived  of 
his    office   for   failure   to   undertake   them. 


of  municipal  corporations,  upon  which  the 
decision  in  State  v.  Keener  is  based,  are 
more,  frequently  met  with.  These  are  usu- 
ally cases  in  which  the  specific  question  in 
issue  is  whether  a  municipal  officer  whose 
principal  duties  are  of  an  executive  or  min- 
isterial character  may  also  be  vested  with 
judicial  functions. 

Thus,  in  Uridias  v.  Morrill,  22  Cal.  474, 
it  was  held  that  the  provision  of  the  Cali- 
fornia Constitution  above  referred  to  does 
not  render  invalid  a  legislative  provision 
that  the  mayor  of  a  city  should  ex  officiOy 
exercise  the  powers  and  jurisdiction  of  a 
justice  of  the  peace. 

So,  also,  in  Baltimore  &  0.  R.  Co.  v. 
Whiting,  161  Ind.  228,  68  N.  E.  266,  it  was 
held  that  an  act  relating  to  the  powers  and 
duties  of  town  clerks,  among  other  things 
conferring  upon  them  all  the  powers  of 
justices  of  the  peace,  was  not  unconstitu- 
tional as  an  attempt  to  confer  judicial 
power  upon  an  administrative  officer,  in 
violation  of  the  constitutional  provision 
that  no  person  charged  with  official  duties 
under  one  of  the  departments  of  the  ^v- 
ernment  shall  exercise  any  of  the  functions 
of  another;  thp  court  saying:  "This  pro- 
vision of  the  Constitution  relates  solely  to 
the  state  government  and  officers  charged 
with  duties  under  one  of  the  separate  de- 
partments of  the  state,  and  not  to  munici- 
pal governments  and  officers.  The  executive 
and  administrative  duties  of  mayors  of  cit- 
ies and  clerks  of  towns  and  cities  are  not 
such  as  come  within  the  executive  and  ad- 
ministrative department  of  the  state  gov- 
ernment." 

A  like  conclusion  was  reached  in  Santo 
V.  State,  2  Iowa.  165,  63  Am.  Deo.  487,  in 
which  the  objection  was  made  that  the  pro- 
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vision  of  a  city  charter  conferring  upon  the 
mayor  the  jurisdiction  of  a  justice  of  the 
peace  was  in  conflict  with  a  constitutional 
provision  similar  to  those  hereinbefore  re- 
ferred to,  as  conferring  judicial  authority 
upon  an  executive  officer.  The  court,  in 
disposing  of  this  objection,  said:  "The  ob- 
jection intended  is,  that  the  mayor  is  an 
executive  officer,  and  that  judicial  authori- 
ty is  conferred  upon  him,  in  conflict  with 
that  provision  of  the  Constitution  which 
says  that  no  person  charged  with  the  ex- 
ercise of  powers  properly  belonging  to  one 
of  these  departments — ^the  executive,  the 
legislative,  or  the  judicial — shall  exercise 
any  function  appertaining  to  either  of  the 
others.  These  "departments,*'  are  the  de- 
partments of  the  government  of  the  state  of 
Iowa.  The  mayor  of  the  city  of  Keokuk 
is  not  a  part  of  the  government  of  Iowa. 
He  exercises  none  of  the  functions  belong- 
ing to  that  department.  Whatever  execu- 
tive offices  he  may  perform  pertain  to  him 
only  as  an  officer  of  that  corporation.  But 
we  do  not  mean  to  say  that  he  is  an  execu- 
tive officer  in  any  proper  sense.  Similar 
provisions  exist  in  the  Constitutions  of  all, 
or  nearly  all,  the  other  states,  and  yet 
from  time  immemorial  similar  powers  have 
been  conferred  upon  mayors  of  cities.  We 
are  of  opinion  that  the  objection  is  not  well 
taken." 

In  conclusion,  attention  may  be  called  to 
the  existence  of  decisions  which  hold  that 
municipal  courts  form  no  part  of  "the  ju- 
dicial power  of  the  state."  within  the  mean- 
ing of  constitutional  provision*  relative 
thereto.  A  good  instance  of  tliis  kin«l  is 
Ex  parte  Coombs.  38  Tpx.  Crim.  Rep.  648, 
44  S.  W.  854,  47  S.  W.  163. 
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This  argument    derives  the   power  of   the 
legislature  to  organize  police  courts  and  to 
provide  for  police  judges  from  article  3,  §  1, 
Const.,  which  reads  as  follows:     "The  judi- 
cial power  of  this  state  shall  be  vested  in  a 
supreme     court,     district     courts,     probate 
courts,  justices  of  the  peace,  and  sucli  other 
courts,    inferior    to   the   supreme   court,   as 
may  be  provided  by  law."    The  section  of 
the    Constitution    quoted   is    not   the    true 
source    of    the    legislature's   authority   over 
the  establishing  of  municipal  courts.     Such 
authority  conies  with  the  grant  to  the  house 
of    representatives    and    senate   of   all    the 
legislative  power  of  the  state  (Const,  art.  2, 
§   1),  which   includes  power  to  provide  for 
the  organization  and  government  of  cities. 
It  is  an   elementary  principle  of  constitu- 
tional law  that  restraints  upon  the  power  to 
organize    and    regulate    municipal    govern- 
ments must  be  found  in  the  Constitution  or 
none  exists,  and  the  manner  in  which  such 
jMwer  IB  exercised  rests  entirely  in  the  dis- 
cretion  of   the  legislature.     Cooley,  Const. 
Lim.  7th  ed.  p.  268.     The  only  limitations 
upon  this  power  found  in  the  Constitution 
of  this  state  are  that  the  legislature  may 
not  confer  corporate  power  by  special  act, 
and  must   provide  for  the  organization  of 
eities,  towns,  and  villages  by  general  law. 
Const,  art.  12,  §§  1,  5.    There  is,  therefore, 
nothing    to    prevent    the    legislature    from 
adopting  any  form  of  government  for  the 
eities  of  the  state  which  it  may  deem  wisest. 
In  framing  municipal  charters,  the  legisla- 
ture, itself  a  popular  body,  can  scarcely  es- 
eape   the  influence  of  the  sentiments  and 
settled  habits,  customs,  and  practices  of  the 
American  people;  but  the  problems  of  mod- 
em city  government  are  novel  and  perplex- 
mg,  and,  so  far  as  the  Constitution  is  con- 
cerned, the  legislature  may  vest  all  the  ex- 
ecutive, legislative,  and  judicial  power  of  a 
city  in  a  single  person  or  body  of  persons  if 
it  should  conclude  that  plan  would  best  pro- 
mote the  public  welfare,  or  it  may  apportion 
the  various  functions  among  different  offi- 
cials according  to  its  own  judgment  of  what 
the   public  good   requires.     Mayors*   courts 
have  been  recognized  by  this  court  as  law- 
ful under  the  territorial  government  (State 
V.  Young,  3  Kan.  445)  and  under  the  present 
Constitution  (Prell  v.  McDonald,  7  Kan.  426, 
12  Am.  Rep.  423). 

The  principle  involved  has  its  foundation 
in  the  character  and  objects  of  municipal 
government  which  are  essentially  local. 
True,  the  government  of  a  city  is  a  matter 
which  in  a  very  important  sense  concerns 
the  entire  state,  but  the  people  of  that  city 
are  the  persons  primarily  affected,  and  their 
peculiar  local  needs  and  interests  are  ordi- 
narily disconnected  in  legal  thought  from  the 
needs  and  interests  of  the  people  of  the 
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whole  state  taken  collectively.  It  is  a  set- 
tled rule  of  constitutional  interpretation 
that  the  grant  of  legislative  power  to  the 
legislature  excludes  all  other  bodies  from  the 
exercise  of  that  power.  The  grant  to  cities 
of  legislative  power  respecting  their  local 
affairs  to  be  exercised  by  means  of  ordi- 
nances does  not  contravene  this  rule  be- 
cause the  regulation  of  those  affairs  is  not 
regarded  as  a  part  of  the  state's  business. 
"It  has  already  been  seen  that  the  legislature 
cannot  delegate  its  power  to  make  laws; 
but,  fundamental  as  this  maxim  is,  it  is  so 
qualified  by  the  customs  of  our  race,  and  by 
other  maxims  which  regard  local  govern- 
ment, that  the  right  of  the  legislature,  in 
the  entire  absence  of  authorization  or  pro- 
hibition, to  create  towns  and  other  inferior 
municipal  organizations,  and  to  confer  upon 
them  the  powers  of  local  government,  and 
especially  of  local  taxation  and  police  reg- 
ulation usual  with  such  corporations,  would 
always  pass  imchallenged.  The  legislature 
in  these  cases  is  not  regarded  as  delegating 
its  authority,  because  the  regulation  of  such 
local  affairs  as  are  commonly'  left  to  local 
boards  and  officers  is  not  understood  to  be- 
long properly  to  the  state."  Cooley,  Const. 
Lim.  7th  ed.  p.  264.  Manifestly  local  courts 
erected  to  enforce  local  legislation  and  to 
carry  out  schemes  of  local  government  are 
to  be  regarded  in  the  same  manner.  They 
are  not  a  part  of  the  state  judicial  system. 
To  those  courts  the  constitutional  doctrine 
of  the  separation  of  powers  applies,  subject 
to  the  limitations  which  have  been  found  to 
be  necessary  and  unavoidable  in  the  practi- 
cal working  out  of  our  scheme  of  govern- 
ment. But  a  police  court,  organized  for 
purposes  of  local  municipal  judicature,  is 
not  a  repository  of  the  judicial  power  re- 
ferred to  in  the  Constitution  any  more  than 
a  city  council  is  a  lawmaking  body  in  the 
sense  of  the  Constitution.  The  reasoning 
of  Chief  Justice  Crozier  in  the  case  of  State 
V.  Young,  supra,  supports  this  view.  He 
said:  '*But  it  is  said  that  the  enforcement 
of  city  ordinances  is  a  judicial  power,  and 
that  by  the  twenty -seventh  section  of  the 
organic  act  the  judicial  power  of  the  terri- 
tory was  vested  exclusively  in  a  supreme 
court,  district  courts,  probate  courts,  and 
justices  of  the  peace.  It  is  true  that  the 
administration  of  municipal  ordinances  is 
the  exercise  of  a  sort  of  judicial  power,  but 
it  is  no  part  of  the  judicial  power  contem- 
plated by  the  section  referred  to.  That  sec- 
tion refers  to  the  enforcement  of  the 
laws  of  the  territory  at  large,  and  to  that 
only.  The  courts  therein  named  were  to 
have  the  exclusive  cognizance  of  all  sub- 
jects arising  directly  under  the  laws  of  the 
legislature,  or  at  common  law,  and  in  chan- 
cery; but  it  was  not  intended  that  in  them 
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alone  could  power  to  enforce  city  ordinances 
be  deposited.  Nor  is  the  creation  of  munici- 
pal courts  for  the  enforcement  of  municipal 
regulations  inconsistent  with  this  section, 
because  the  exercise  of  such  power  on  the 
part  of  the  legislature  is  not  only  not  con- 
ferring judicial  power  within  the  meaning 
of  this  section,  but  is  exercising  authority 
over  a  rightful  subject  of  legislation  within 
the  meaning  of  §  24."  It  may  be  true  that 
the  legislature  has  created  city  courts  whidi 
are  also  state  courts,  but  the  court  in  ques- 
tion is  not  one  of  them  and  their  status 
need  now  be  discussed. 

From  what  has  been  said  it  follows  that 
the  legislature  had  the  right  to  impose  up- 
on the  defendant  the  duties  prescribed  by 
the  statute  quoted,  and  the  information  was 
wrongfully  quashed. 

The  defendant  is  much  exercised  over 
what  his  attitude  might  be  if  a  complaint 
under  a  city  ordinance  were  lodged  with 
him  for  a  violation  of  the  liquor  law  which 
he  had  reported  to  the  county  attorney.  It 
is  sufScient  to  say  that  his  conduct  should 
be  the  same  as  in  any  other  case  in  which 
he  knows  all  the  facts. 

The  judgment  of  the  District  Oourt  Is  re- 
versed, with  direction  to  overrule  the  motion 
to  quash. 

All  the  Justices  oonour. 


KANSAS  StTPREMS  COURT. 

CARRIE  EDENS,  Plff.  in  Err., 

V. 

JOHN  J.  FLETCHER  et  aL 
(   —Kan.  — ,  98  Pac.  784.) 

Joint  wrongdoers  •»  release  •»  effect.' 

1.  An  acknowledgement  by  the  plaintiff 
of  satisfaction  against  two  of  several  de- 
fendants, who  are  sued  as  joint  ^wrongdo- 
ers,  will  not  release  the  others,  where  the 
instrument  offered  to  show  such  release 
shows  that  it  was  not  intended  to  have  such 
effect. 
Same  «  oonstruction. 

2.  Where  such  acknowledgment  of  satis- 
faction contains  an  express  reservation  of 
the  right  to  proceed  against  the  other  joint 
wrongdoers,  who  are  codefendants  with 
those  released,  and  other  expressions  in  the 
instrument  are  not  inconsistent  with  the 
retention  of  such  right,  the  intention  of  the 
parties  that  the  instrument  should  not  op- 
erate as  a  release  of  such  codefendants  suf- 
ficiently appears. 


(December  12,  1908.) 

Headnotes  by  Benson,  J. 
19L.RA.(N.S.) 


ERROR  to  the  Court  of  Common  Pleas  for 
Wyandotte  County  to  review  a  judg- 
ment in  defendants'  favor  in  an  acti<m 
brought  to  recover  damages  alleged  to  have 
resulted  from  the  sale  by  defendants  of  in- 
toxicating liquors  to  plaintiff's  husband. 
Reversed. 

Statement  by  Benson,  J.; 

The  plaintiff,  Carrie  Eden,  sued  John  J. 
Fletcher  and  twelve  other  defendants,  in- 
cluding the  municipality  of  Kansas  City, 
Kansas,  and  the  mayor  and  chief  of  police 
of  that  city,  for  damages  resulting  from  the 
intoxication  of  her  husband  by  liquors  sold 
to  him  by  the  defendants  at  a  place  where 
it  is  alleged  they  maintained  a  common 
nuisance;  that  the  defendant  brewing  com- 
panies furnished  the  liquors  for  such  unlaw- 
ful purpose;  that  the  city  received  a  sum 
each  month  from  its  codefendants  in  con- 
sideration of  its  permission  to  carry  on  such 
business;  that  the  mayor  and  chief  of  police 
participated  in  this  corrupt  arrangement; 
and  that  thereby  and  because  of  the  in- 
toxication of  her  husband  thus  caused  by  the 
defendants  her  home  had  been  ruined,  and 
she  had  lost  the  means  of  support  for  her- 
self and  family,  to  her  damage  in  the  sum 
of  920,000.  While  a  motion  to  set  aside 
the  service  of  summons  upon  the  Val  Blats 
Brewing  Company  was  pending,  the  plain- 
tiff entered  into  a  stipulation  in  this  and 
other  similar  actions  as  follows :  "It  is  here- 
by stipulated  and  agreed  by  and  between 


C€i8e  Note. -^  Effect f  in,  release  of  one 
joint  tort  feasor^  of  reaervation  of 
right  as  against  others. 

The  earlier  cases  on  this  question  are  col- 
lected in  the  note  to  Abb  v.  Northern  P.  R. 
Co.  58  L.R.A.  293,  referred  to  in  the  ease 
reported,  and  therefore  will  not  be  herein 
reviewed  in  detail,  but  simply  summarized 
with  reference  to  the  doctrines  which  they 
follow.  The  subsequently  decided  cases, 
however,  are  set  forth  more  fully. 

Some  of  such  earlier  cases  hold  that  a  re- 
lease under  seal  of  one  joint  tort  feasor  will 
operate  to  discharge  the  others,  although 
there  is  an  express  stipulation  that  such 
others  shall  not  be  thereby  released.  De- 
long  V.  Curtis,  35  Hun,  94;  Babcock  &  W. 
Co.  V.  Pioneer  Iron  Works,  34  Fed.  338; 
Bronson  v.  Fitzhugh,  1  Hill,  185;  O'Shea 
V.  New  York,  C.  &  St.  L.  R.  Co.  44  C.  C.  A. 
601,  105  Fed.  563.  The  reasoning  upon 
which  this  doctrine  is  based  is  that  tKe  res- 
ervation is  simply  void  as  being  repugnant 
to  the  le^l  effect  and  operation  of  the 
lease  itself,  which,  being  under  seal,  is 
deemed  a  complete  satisfaction.  Gunther  v. 
Lee,  45  Md.  60,  24  Am.  Rep.  504. 

A  similar  reason  has  been  given  for  at- 
tributing a  like  effect  to  releases  not  imder 
seal,  and  reserving  the  right  to  proceed 
I  against  other  joint  tort  feasors.     Ruble  v. 
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tlie  parties  to  the  above^ntitled  causes  that 
the  said  causes  be  and  the  same  are  dis- 
missed as  to  the  defendants  the  Val  Blatz 
Brewing  Company  and  John  Kremer.  The 
plaintiff  hereby  acknowledging  full  satisfac- 
tion and  payment  for  all  damages,  and  in- 
juries arising  out  of  or  in  any  manner  con- 
nected with  the  causes  of  action  in  the  peti- 
tions in  these  causes  alleged  against  said 
company  and  said  John  Kremer.  And  the 
plaintiff  further  acknowledging  full  satis- 
faction and  payment  of  any  injuries  or  dam- 
ages arising  out  of  the  matter  set  out  in 
said  petitions  against  the  United  States 
Brewing  Company  the  same  as  if  said  brew- 
ing company  had  been  made  a  party  in  the 
said  petitions  and  these  causes.  The  plain- 
tiff hereby  reserving  and  not  in  any  manner 


waiving'  any  rights  or  causes  of  action 
against  any  of  the  other  defendants." 
Thereupon  the  plaintiff  dismissed  her  action 
as  to  the  Val  Blatz  Brewing  Company  and 
Kremer  without  prejudice.  The  defendant 
Fletcher  then  filed  the  following  motion: 
"Comes  now  the  defendant  John  J.  Fletcher 
in  each  of  the  above-named  actions,  and 
moves  the  court  to  dismiss  the  said  action 
and  each  of  them  for  the  following  reasons, 
to  wit:  (1)  Because,  on  or  about  the  15th 
day  of  September,  A.  D.  1906,  the  plaintiff  in 
each  of  the  above-entitled  actions  made  a 
full  accord,  settlement,  and  satisfaction  with 
defendants  John  Kremer  and  Val  Blatz 
Brewing  Company  for  all  the  injuries  al- 
leged and  set  forth  in  the  petitions  filed  in 
said  action,  and  received  therefor  the  full 


Turner,  2  Hen.  &  M.  38;  Mitchell  y.  Allen, 
25  Hun,  543. 

And  it  has  likewise  been  held  that,  since 
the  party  injured  can  have  but  one  satis- 
faction, a  release  of  one  joint  tort  feasor, 
though  expressly  reservinjo^  a  right  of  ac- 
tion against  the  others,  will  operate  to  dis- 
charge all.  Seither  v.  Philadelphia  Trac- 
tion Co.  125  Pa,  397, 4  L.R.A.  54, 11  Am.  St. 
Bep.  905,  17  Atl.  338;  Williams  v.  LeBar, 
141  Pa.  149,  21  Atl.  525;  Smith  v.  Con- 
solidated Gas  Co.  36  Misc.  131,  72  N.  Y. 
Supp.  1084;  Johanson  v.  New  York,  71  App. 
Div.561,  76  N.  Y.  Supp.  119;  Abb  v.  North- 
em  P.  R.  Co.  28  Wash.  428,  58  L.RA.  293, 
92  Am.  St.  Rep.  864,  68  Pac.  954. 

But  other  decisions  attempt  to  carry  out 
the  evident  intention  of  the  parties  in  such 
agreements,  by  considering  such  a  release 
as  being  merely  executory,  or  a  covenant  not 
to  sue.  Matthews  v.  Chicopee  Mfg.  Co.  3 
Bobt.  711;  Miller  y.  Fenton,  11  Paige,  20; 
Chamber lin  v.  Murphy,  41  Vt.  110;  Duck  v. 
,  Mayeu  [1892]  2  Q.  B.  511. 

Since  the  compilation  of  the  note  above 
referred  to,  the  following  cases  have  been 
decided  : 

In  Home  Teleph.  Co.  v.  Fields,  150  Ala. 
306,  43  So.  711,  it  was  held  that,  under 
§§  1805  and  1806,  Code  1896,  providing 
that  "all  receipts,  releases,  and  discharges 
in  writing,  whether  of  a  debt  of  record,  or 
a  contract  under  seal,  or  otherwise/  must 
have  effect  according  to  the  intention  of  the 
parties  thereto,"  and  ''all  settlements  in 
writing,  made  in  good  faith  for  the  composi- 
tion of  debts,  must  be  taken  as  evidence,  and 
held  to  operate  according  to  the  intention  of 
the  parties,"  a  release  by  which  one  of  two 
joint  tort  feasors  paid  a  certain  sum  bf 
money  in  partial  satisfaction,  and  with  the 
express  understanding  and  agreement  that 
it  should  not  release  the  other  joint  tort 
feasor  did  not  do  so,  but  operated  only  to 
release  such  other  from  liability  pro  tanto. 
In  Bamum  v.  Cochrane,  139  Cal.  494,  73 
Pac.  242,  a  motion  for  an  entiy  of  satisfac- 
tion of  a  joint  judgment  rendered  against 
two  tort  feasors,  based  on  an  instrument  re- 
leasing one  of  them,  in  consideration  of  a 
certain  amount,  from  suck  judgment,  ''so 
19LJLA.(N.S.) 


far  as  the  same  can  be  done  without  releas- 
ing or  discharging"  the  other  "from  the 
payment  of  the  balance  thereof,"  was  held 
to  have  been  properly  denied,  since,  if  the 
legal  effect  of  a  release  of  one  would  be  to 
release  the  other,  such  agreement,  by  force 
of  its  own  limitations,  was  not  a  release; 
and  if,  on  the  other  hand,  the  release  of  one 
did  not  in  law  release  the  other  also,  then 
necessarily  such  other  still  remained  liable 
for  the  balance,  and  was  not  entitled  to  sat- 
isfaction of  the  judgment. 

In  Chicago  &  A.  R.  Co.  t.  Averill,  224 
111.  516,  79  N.  E.  654,  an  agreement  where- 
by a  plaintiff,  for  a  money  consideration, 
dismissed  a  suit  as  to  one  joint  tort  feasor, 
and  wherein  it  was  expressly  agreed  and 
understood  that  it  should  not  ^  held  or 
construed  to  be  a  release  of  any  damages  or 
right  of  action  arising  to  the  plaintiff  by 
reason  of  any  matters  at  that  date  existing, 
was  held  not  to  be  a  release,  within  the 
meaning  of  the  rule  that  a  release  of  one 
joint  tort  feasor  is  a  release  of  both,  but 
to  operate  as  a  covenant  not  to  sue. 

In  Gilbert  v.  Finch,  173  N.  Y.  455,  61 
L.R.A.  807,  93  Am.  St.  Rep.  623,  66  N.  E. 
133,  it  was  held  that  the  rule  that  a  release 
of  one  joint  tort  feasor  operates  as  a  re- 
lease of  all  is  founded  upon  a  theory  that 
a  party  is  entitled  to  but  one  consideration 
for  an  injury  sustained  by  him,  and  there- 
fore does  not  apply  where  an  instrument 
neither  purposes  nor  is  intended  to  be  a 
full  and  complete  settlement  of  the  plain- 
tifl^s  entire  claim;  so  that,  where  the  in- 
strument expressly  reserves  the  right  to 
pursue  the  others,  it  is  not  technically  a  re- 
lease, but  a  covenant  not  to  sue,  and  does 
not  operate  to  discharge  them. 

This  decision  is  followed  in  Hirschfield  y. 
Alsberg,  47  Misc.  141,  93  N.  Y.  Supp.  617, 
and  Morris  v.  North  American  Mercantile 
Agency  Co.  53  Misc.  574,  103  N.  Y.  Supp. 
761;  and  in  Walsh  v.  Hanan,  93  App.  Div. 
580,  87  N.  Y.  Supp.  930,  it  was  held  to  war- 
rant a  like  holding  as  to  an  instrument 
under  seal. 

In  Robertson  v.  Trammell,  98  Tex.  364, 
83  S.  W.  1098,  an  agreement  to  dismiss  an 
action  as  against  one  joint  tort  feasor,  and 
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sum  of  9400,  and  therefore  agreed  to  and 
did  dismiss  all  of  said  actions  against  the 
said  John  Kremer  and  the  said  Val  Blatz 
Brewing  Company,  and  thereby  the  said  ac- 
cord and  satisfaction  as  to  the  defendants 
John  Kremer  and  the  Val  Blatz  Brewing 
Company  did  operate  as  a  bar  to  the  further 
prosecution  of  each  and  all  of  the  cases 
aforesaid."  This  motion  was  heard  over 
the  objection  of  the  plaintiff,  who  contend- 
ed that  the  matters  referred  to  therein 
should  be  pleaded  in  defense  and  could  not 
properly  be  decided  upon  a  mere  motion. 
The  motion  was  sustained,  and  the  action 
dismissed.  The  plaintiff  excepted  and  brings 
tlie  case  here  for  review. 


Messrs.  James  M.  Mason  and  EL  E» 
Chesney,  for  plaintiff  in  error: 

The  discharge  of  one  joint  tort  feasor  does 
not  necessarily  discharge  all,  contrary  to 
the  intention  of  the  party,  where  there  is  an 
express  reservation  of  a  right  to  sue  the 
others  in  the  instrument. 

Missouri,  K.  &  T.  R.  Co.  v.  McWhertcr, 
59  Kan.  345,  53  Pac.  135;  Johnson  v.  Mc- 
Cann,  61  111.  App.  110;  Barrett  v.  Third 
Ave.  R.  Co.  45  N.  Y.  628:  Sharpe  v.  Wil- 
liams, 41  Kan.  56,  20  Pac.  497:  Baker  v. 
Lovett,  6  Mass.  78,  4  Am.  Dec.  88 ;  Nagle  v. 
Hake,  123  Wis.  256,  101  N.  W.  409;  Zim- 
merman V.  Smiley,  62  Neb.  204,  86  N.  W. 
1059;  Abb  v.  Northern  P.  R.  Co.  68  LJLA. 


not  to  make  the  cause  of  action  a  hasis  in  a 
suit  against  it,  but  that,  in  the  event  of  the 
further  prosecution  of  the  suit  against  the 
other  defendant,  such  agreement  should  op- 
erate as  a  contract  that  such  defendant 
should  not  be  successfully  sued,  and  that 
it  should  be  understood  that  the  plaintiff 
did  not  release  either  defendant  from  lia- 
bility on  the  cause  of  action  alleged,  but 
merely  agreed  to  hold  the  one  harmless  from 
any  legal  responsibility,  was  held  to  be  a 
covenant  not  to  sue,  and  not  a  release. 

In  El  Paso  &  S.  W.  R.  Co.  v.  Darr  (Tex. 
Civ.  App.)  93  S.  W.  166,  it  was  held  that  a 
stipulation  in  a  release  given  to  one  joint 
tort  feasor,  that  it  shall  in  no  wise  affect 
any  claim  against  the  others,  prevents  it 
from  operating  to  discharge  such  others. 

In  Carey  v.  Bilby,  63  C.  C.  A.  361,  129 
Fed.  203,  the  court,  after  declaring  its  ac- 
ceptance of  the  rule  that  a  release  wherein 
the  right  to  proceed  against  joint  tort  fea- 
sors is  reserved  does  not  operate  to  dis- 
charfi;e  them,  as  supported  by  the  greater 
weight  of  authority  and  founded  upon  the 
better  reasons,  said:  "Besides,  we  are  not 
aware  of  any  sufficient  reason  which  should 
preclude  a  person  who  has  sustained  an  in- 
jury through  the  wrongful  act  of  several 
persons  from  agreeing  with  one  of  the  wrong- 
doers, who  desires  to  avoid  litigation,  to  ac- 
cept such  sum  by  way  of  partial  compensa- 
tion for  the  injury  as  he  may  be  willing  to 
pay,  and  to  discharge  him  from  further  lia- 
bility, without  releasing  his  cause  of  action 
as  against  the  other  wrongdoers.  The  law 
favors  compromises  generally,  and  it  is  not 
perceived  that  an  arrangement  of  the  kind 
last  mentioned  should  be  regarded  with  dis- 
favor." 

On  the  other  hand,  in  McBride  v.  Scott, 
132  Mich.  176,  61  L.R.A.  445,  102  Am.  St. 
Rep.  416,  93  N.  W.  243,  1  A.  &  E.  Ann.  Cas. 
61,  a  release  containing  a  reservation  of  the 
right  to  proceed  against  other  joint  tort 
feasors,  and  stipulating  that  the  only  bene- 
fit that  they  should  receive  by  reason  there- 
of would  be  by  way  of  reduction  pro  tanto 
of  the  damages,  was  held  to  operate  as  a 
discharge  of  all.  The  court  bases  it  decision 
less  on  the  technical  operation  of  the  re- 
lease than  on  the  argument  that  to  admit 
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of  a  settlement  with  one  joint  tort  feasor, 
and  to  hold  that  a  reservation  of  the  right 
to  proceed  against  others  saves  such  right, 
would  open  the  door  for  the  plaintiff  in  any 
case  to  acquire  by  successive  settlements 
more  than  just  compensation. 

And  in  Dulaney  v.  Buff  urn,  173  Mo.  1,  73 
S.  W.  125,  where  a  receipt  had  been  given  in 
full  settlement  and  satisfaction  of  all  claims 
and  demands  on  account  of  the  matters  and 
I  things  set  up  or  referred  to  in  a  petition 
in  an  action  pending  against  several  alleged 
joint  tort  feasors,  so  far  as  the  persons 
making  the  payments  were  concerned,  it  be- 
ing agreed  to  discontinue  and  dismiss  said 
suit  so  far  as  such  persons  were  concerned, 
it  was  held  that  a  verbal  understanding  that 
such  instrument  should  not  operate  as  a  re- 
lease of  the  other  joint  tort  feasors  would 
not  prevent  it  from  operating  to  discharge 
them. 

In  Gilbert  v.  Timms,  28  Ohio  C.  C.  107, 
it  was  held  that  a  settlement  with  one  joint 
tort  feasor,  in  making  which  the  plaintiff 
expressly  stipulated  that  he  reserved  all 
rights  to  prosecute  his  action  against  the 
other  and  recover  such  damages  as  he  might 
be  able  to  show  had  accrued  to  him  in  ex- 
cess of  the  amount  so  received,  neverthe- 
less operated  as  a  release  of  the  other  joint 
tort  feasor,  where  the  action  was  for  un- 
liquidated damages,  although  it  was  sug- 
gested that  there  may  be  a  distinction  where 
the  damages  are  measurable  under*  fixed 
rules  ot  law  rather  than  by  the  discretion 
of  the  jury,  so  that  it  may  readily  be  deter- 
mined whether  or  not  the  amount  paid  by 
one  is  full  compensation  and  satisfaction  for 
the  injury  complained  of. 

For  discussion  of  questions  closely  related 
to  the  subject  of  this  note,  see  case  note  to 
Snyder  v.  Mutual  Teleph.  Co.  14  L.R.A. 
(N.S.)  322,  on  Effect  of  release  of  one  per- 
son  from  liability  for  a  tort  to  release  an- 
other, where  former  was  not  in  fact  or  law 
liable;  and  case  note  to  Ryan  v.  Becker,  14 
L.R.A.(N.S.)  330,  on  Right  to  show  by  ex- 
trinsic evidence  that  payment  of  judgment 
against,  or  consideration  for  release  of.  al- 
leged joint  tort  feasor,  was  not  a  satisfac- 
tion of  claim. 
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306,  riote,  92  Am.  St,  Rep.  882,  note;  Gil- 
bert V.  Finph,  173  N.  Y.  456,  61  L.R.A.  807, 
93  Am.  St.  Rep.   623,  66  N.  E.  133;  Matr 
thews  ▼.   Chicopee  Mfg.  Ck>.  3  Robt.  711; 
Commercial  Nat.  Bank  v.  Taylor,  64  Hun, 
499,  19  N.  Y.  Supp.  533;  Ellis  v.  Esson,  50 
Wis.  138,  36  Am.  Rep.  830,  6  N.  W.  518; 
Chicago  ▼.  Babcock,  143  111.  368,  32  N.  B. 
271 ;  Long  ▼.  Long,  67  Iowa,  497,  10  N.  W. 
876;    Turner   ▼.   Hitchcock,  20   Iowa,   310; 
Miller  v.   Beck,    108  Iowa,  576,  79  N.  W. 
344;   Carey  v.   Bilby,  63  C.  C.  A.  361,  129 
Fed.  203;   Snow  v.  Chandler,  10  N.  H.  92, 
34  Am.  Dee.    140;  McCrillis  v.  Hawes,  38 
Me.  568;  Spencer  v.  Williams,  2  Vt.  209,  19 
Am.  Dec.   711;    Chamberlin  y.  Murphy,  41 
Vt  110;  Sloan  v.  Herrick,  49  Vt.  328;  Bloss 
T.  Plymalc,    3  W.  Va.  393,   100  Am.  Dec. 
752;  Shaw  ▼.  Pratt,  22  Pick.  307;  Pond  t. 
Williams,  1  Gray,  630;  Line  v.  Nelson,  38 
N.  J.  L.  358;  Cooley,  Torts,  §§  160,  161  & 
notes;  7  Am.  ft  Eng.  Enc.  Law,  p.  446;  Kir- 
by  ▼.  Taylor,  6  Johns.  Ch.  242;  Hirschfield 
▼.  Alsberg,  47  Misc.  141,  tS  N.  Y.  Supp. 
617;  Pecos  A  N.  T.  R.  Co.  v.  Lovelady,  39 
Tex.  Civ.  App.  239,  87  S.  W.  710;  Robert- 
son V.  Tranunell,  98  Tex.  364,  83  S.  W.  268; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Cade  (Tex. 
Civ.  App.)  93  8.  W.  124;  Thompson  v.  Bay 
Circuit  Judge,  138  Mich.  81,  101  N.  W.  61; 
Louisville  &  E.  Mail  Co.  v.  Barnes,  117  Ky. 
860,  64  L,KA.  674,  111  Am.  St.  Rep.  273, 
79    8.    W.    261;    Bailey  v.   Delta   Electric 
Light,  Power  &  Mfg.  Co.  86  Miss.  634,  38 
So.  364;   Ceraline  Mfg.  Co.  v.  Anthracite 
Beer  Co.  26  Ps.  Super.  Ct.  94;  Thomas  v. 
Central  R.  Co.   194  Pa.  611,  46  Atl.  344; 
Kolb  V.  National  Surety  Co.  176  N.  Y.  233, 
68  N.  B.  247;  Snow  v.  Chandler,  10  N.  H. 
92,  34  Am.  Dec.  140;  Bank  of  CatskiU  v. 
Messenger,  9  Cow.  37;  Irvine  v.  Milbank,  16 
Abb.  Pr.  N.  S.  378;  Gunther  v.  Lee,  46  Md. 
60,  24  Am.  Rep.  604. 

Messrs.  Harkless*  Crysler,  A  Hlsted, 
for  defendants  in  error: 

The  release  of  two  of  the  alleged  joint 
tort  feasors  was  a  complete  settlement  of 
the  cause  of  action  as  to  all  of  the  de- 
fendants. 

Westbrook  v.  Mize,  36  Kan.  299,  10  Pac. 
881 ;  Missouri,  K.  &  T.  R.  Co.  v.  McWher- 
ter,  69  Kan.  346,  63  Pac.  136;  McBride  v. 
Scott,  132  Mich.  176,  61  L.R.A.  445,  102 
Am.  St.  Rep.  416,  93  N.  W.  243,  1  A.  &  E. 
Ann.  Cas.  61;  Dulaney  v.  Buffimi,  173  Mo. 
1,  73  S.  W.  126;  Jones  v.  Allen,  38  Colo. 
612,  88  Pac'  387;  Lovejoy  v.  Murray,  3 
WaU.  1,  18  L.  ed.  129;  Gunther  v.  Lee,  46 
Md.  60,  24  Am.  Rep.  604. 

Messrs.    Enrlght    Sk    Screechfield    also 
for  defendants  in  error. 
19LJEIJL(N.S.) 


Benson,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  alleges  that  the  court  erred 
in  hearing  the  motion  over  her  objection  and 
in  holding  that,  upon  the  stipulation  and 
the  payment  therein  acknowledged,  the  mo- 
tion should  be  sustained.  The  defendant 
Fletcher,  who  alone  made  the  motion  and  ob- 
tained the  order  of  dismissal,  contends  that 
the  remaining  defendants,  havihg  been  sued 
as  joint  wrongdoers  with  the  brewing  com- 
pany and  Kremer,  were  released  by  the  set- 
tlement BO  made  with  them,  upon  the  prin- 
ciple that  the  release  of  one  or  more  of 
several  joint  wrongdoers  releases  all.  West- 
brook  V.  Mize,  36  Kan.  299,  10  Pac.  881.  It 
was  said,  in  Missouri,  K.  &.  T.  R.  Co.  v.  Mc- 
Wherter,  69  Kan.  361,  63  Pac.  137,  that 
''the  soundness  of  the  general  rule  that  a 
settlement  with  one  of  two  joint  tort  feasors 
ordinarily  discharges  both  is  recognized." 
That  there  are  exceptions  to,  or  limitations 
upon,  the  application  of  the  rule,  must  also 
be  conceded,  for  in  the  case  last  cited  it 
was  held  not  to  apply  where  the  proof  did 
not  show  that  the  defendant  released  was 
liable  for  the  tort,  although  charged  with 
its  conmiission.  It  was  held  in  Nebraska, 
in  an  action  f6r  damages  under  the  civil- 
liability  provisions  of  the  intoxicating 
liquor  laws  of  that  state,  that  "the  rule  is 
that,  where  the  damages  are  uncertain,  ac- 
cord and  satisfaction  before  judgment  by 
one  of  several  joint  wrongdoers  is  satisfac- 
tion as  to  all;  but  the  discharge  of  a  party 
not  shown  to  be  a  joint  wrongdoer  will  not 
operate  as  a  discharge  of  the  other  defend- 
ants." (Syllabus.)  "In  the  case  at  bar, 
there  being  no  proof  that  Huber  was  joint- 
ly a  wrongdoer  in  the  sale  of  liquors  to  J. 
B.  McConnell,  the  receipt  of  the  money  by 
Mrs.  McC.  and  dismissal  of  the  action  as  to 
Huber  did  not  release  the  plaintiffs  in  this 
action.  The  judgment  of  the  district  court 
is  right,  and  is  affirmed."  Wardell  v.  Mc- 
Connell, 26  Neb.  558,  41  N.  W.  548.  A 
similar  result  was  reached  in  Thomas  v. 
Central  R.  Co.  194  Pa.  611,  46  Atl.  344.  It 
is  also  held  in  many  jurisdictions  that  the 
rule  invoked  by  the  defendants  does  not 
apply  to  cases  where  the  instrument  of- 
fered as  a  release  contains  a  reservation  of 
the  right  to  sue  the  other  codefendants. 
Other  courts  hold  that  such  reservation  does 
not  prevent  the  application  of  the  principle, 
and  that  all  joint  wrongdoers  are  discharged 
from  liability  by  the  release  of  one  because 
of  the  supposed  indivisibility  of  a  single 
tort,  where  there  can  be  no  apportionment 
of  the  damages  among  the  tort  feasors,  and 
because  the  reservation  is  repugnant  to  the 
release.  A  recent  and  leading  case  support- 
ing this  doctrine,  Abb  v.  Northern  P.  R. 
Co.  (28  Wash.  428,  68  Pac.  954),  is  report- 
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ed  in  58  L.R.A.  293,  and  in  02  Am.  St.  Rep. 
882,  with  elaborate  notes  in  each  reviewing 
the  authorities  on  this  subject.  In  McBride 
y.  Scott,  132  Mich.  176,  61  L.R.A.  445,  102 
Am.  St.  Rep.  416,  93  N.  W.  243,  1  A.  & 
E.  Ann.  Gas.  61,  the  same  rule  is  declared. 

The  decisions  to  the  contrary,  while  con- 
ceding the  general  rule  as  stated  in  West- 
brook  v.  Mize,  supra,  deny  its  application 
to  cases  where  the  instnunent  shows  that  it 
was  not  the  intention  to  release  all  the 
wrongdoers,  and  that  such  intention  ap- 
pears where  the  instrument  reserves  the 
right  to  proceed  against  those  who  are  not 
by  its  express  terms  released.  This  is  the 
rule  finally  adopted  in  New  York  after  an 
exhaustive  review  of  the  earlier  decisions 
in  that  state  and  elsewhere.  In  Gilbert  v. 
Finch,  173  N.  Y.  455,  61  L.R.A.  807,  93  Am. 
St.  Rep.  623,  66  N.  E.  133,  that  court  said: 
"The  instrument  given  to  the  Maine  incor- 
porators upon  the  settlement  of  the  plain- 
tiff's suit  against  them  released  and  dis- 
charged them  from  all  further  claims  or  de- 
mands, so  far  as  the  plaintiff  was  con- 
cerned; but  it  was  expressly  provided  in 
the  instnunent  that  it  should  not  affect 
any  cause  of  action  on  behalf  of  the  re- 
ceiver against  any  other  person.  The  pur- 
pose of  this  reservation  is  very  evident. 
The  receiver,  doubtless,  intended  to  pursue 
the  defendants  for  the  balance  of  the  claim. 
The  instrument  therefore  does  not  purport, 
neither  was  it  intended,  to  be  a  full  and 
complete  settlement  of  the  plaintiff's  entire 
claim.  ...  In  England  the  modem 
authorities  appear  to  be  quite  uniform  upon 
the  question.  They  are  to  the  effect  that,  as 
between  joint  debtors  and  joint  tort  feasors, 
a  release  given  to  one  releases  all;  but,  if 
the  instrument  contains  a  reservation  of  a 
right  to  sue  the  other  joint  debtor  or  tort- 
feasors, it  is  not  a  release,  but  in  effect  is 
a  covenant  not  to  sue  the  person  released, 
and  a  covenant  not  to  sue  does  not  release 
a  joint  debtor  or  a  joint  tort  feasor;"  and 
concludes  thus:  "Where  the  release  con- 
tains no  reservation  it  operates  to  discharge 
all  the  joint  tort  feasors ;  but,  where  the  in- 
strument expressly  reserves  the  right  to 
pursue  the  others,  it  is  not  technically  a 
release,  but  a  covenant  not  to  sue,  and  they 
are  not  discharged.  It  follows  that  the  re- 
lease, so  called,  did  not  operate  to  discharge 
the  defendants." 

In  Duck  V.  Mayeu  [1892]  2  Q.  B.  611,  it 
was  held  that  a  release  of  one  of  two  joint 
tort  feasors,  containing  a  clause  that  it  was 
made  without  prejudice  to  the  claim  against 
the  other,  was  a  covenant  not  to  sue,  and 
that  it  did  not  operate  as  a  release  in  favor 
of  the  defendant  not  included  in  its  terms. 
The  decision  is  based  upon  the  principle 
that  the  intention  of  the  parties,  as  de- 
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duced  from  the  whole  instrument,  must  be 
carried  out.  The  court  said:  "If  it  were 
clear  that  the  right  against  a  joint  debtor 
was  intended  to  be  preserved,  inasmuch  as 
such  right  would  not  be  preserved  if  the 
document  were  held  to  be  a  release,  the 
proper  construction,  where  this  was  sought 
to  be  done,  was  that  it  was  a  covenant  not 
to  sue,  and  not  a  release."  Page  514.  The 
same  rule  appears  to  be  approved  in  the  fol- 
lowing cases,  among  others:  Bell  v.  Perry, 
43  Iowa»  368;  Bloss  v.  Plymale,  3  W.  Va. 
393,  100  Am.  Dec  752;  Sloan  v.  Herrick, 
49  Vt.  327;  Matthews  y.  Chioopee  Mfg.  Co. 
3  Robt.  711.  In  the  case  last  cited  the  re- 
lease of  one  joint  wrongdoer  was  pleaded  as 
a  defense  by  the  other.  The  alleged  release 
contained  a  reservation  similar  to  the  one 
in  the  instrument  under  consideration  here. 
The  court  said:  "It  is  plain  that  full  effect 
cannot  be  given  to  all  parts  of  such  an  in- 
strument literally.  If  it  is  an  absolute  re- 
lease, it  is  a  satisfaction  of  the  claim, 
and  necessarily  discharges  the  liability  of 
any  other  person,  either  jointly  or  as  sure- 
ty therefor.  If  it  reserve  the  liability  of 
that  other,  it  cannot  be  a  release.  At  first 
courts  were  inclined  to  reject  the  latter 
reservation  as  repugnant  to  the  first,  or  re- 
leasing it;  but  subsequently,  on  the  prin- 
ciple of  attempting  to  reconcile  all  parts, 
80  as  to  carry  out  the  apparent  object  of  the 
parties,  *ut  res  magis  valeai,'  etc.,  they 
have  given  effect  to  the  words  of  present 
release  as  being  merely  executory  or  a  cove- 
nant. The  sole  groimd  of  the  effect  of  a 
release  to  one  of  several  joint  contractors 
or  wrongdoers,  in  discharging  all,  is  that  it 
was,  in  presumption  of  law,  a  satisfaction, 
.  .  .  and  wherever  the  release  was  in 
such  a  form,  or  accompanied  by  such  re- 
strictions, as  to  repel  such  presumption,  it 
did  not  necessarily  discharge  all."  This 
opinion  was  the  subject  of  much  judicial 
consideration  in  New  York  and  other  states, 
followed  in  some  cases  and  rejected  in  oth- 
ers, until  by  the  decision  in  Gilbert  v. 
Finch,  supra,  it  was  adopted  as  the  settled 
rule  in  New  York. 

The  court  of  appeals  of  the  eighth  Federal 
circuit  has  adopted  the  same  view.  The 
late  Judge  Thayer,  in  Carey  v.  Bilby,  63 
C.  C.  A.  361,  129  Fed.  203,  said:  "We  arc 
of  opinion  that  the  doctrine  enunciated  in 
the  cases  last  cited  is  supported  by  the 
greater  weight  of  authority,  and  is  founded 
upon  the  better  reasons.  It  has  the  merit 
of  giving  effect  to  the  intention  of  the  par- 
ty who  executes  such  an  instrument  which 
should  always  be  done  when  the  intention 
is  manifest  and  it  can  be  given  effect  with- 
out violating  any  rule  of  law,  morals,  or 
public  policy.  Besides,  we  are  not  aware 
of  any  siifficient  reason  which  should  pre- 
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elude  a  person  -who  has  sustained  an  in- 
jury through  the  wrongful  act  of  several 
persons  from  agreeing  with  one  of  the 
wrongdoers,  -who  desires  to  avoid  litigation, 
to  accept  such  sum  by  way  of  partial  com- 
pensation for  the  injury  as  he  may  be 
willing  to  pay,  and  to  discharge  him  from 
further  liabili'^  without  releasing  his  cause 
of  action  as  against  the  other  wrongdoers. 
The  law  favors  compromises  generally,  and 
it  is  not  perceived  that  an  arrangement  of 
the  kind  last  mentioned  should  be  regarded 
with  disfavor.  The  release  which  was  read 
in  evidence  in  the  case  at  bar  plainly  shows 
that  the  sum  paid  by  Hysham  was  not  ac- 
cepted by  the  plaintiffs  as  full  compensa- 
tion for  the  injury  which  they  had  sus- 
tained, that  it  was  not  in  fact  full  com- 
pensation for  the  injury,  and  that  they  had 
no  intention  of  releasing  their  cause  of  ac- 
tion as  against  Carey.  Why,  then,  should 
it  be  given  an  effect  contrary  to  the  intent 
of  the  one  who  executed  it?  We  perceive 
no  adequate  reason  for  giving  it  such  effect, 
and  accordingly  agree  with  the  lower  court 
that  it  did  not  release  Carey." 

In  the  note  following  the  report  of  Abb. 
V,  Northern  P.  R.  Co.  supra,  in  92  Am.  St. 
Rep.  882,  the  annotator  said:  "In  our  opin- 
ion, however,  the  intention  of  the  parties  in 
such  cases  should  be  given  effect;  and,  if 
the  instrument  releasing  one  joint  tort 
feasor  expressly  reserves  the  right  to  pursue 
the  others,  it  is  not  technically  a  release, 
but  a  covenant  not  to  sue,  and  they  are  not 
discharged."  In  closing  a  note  upon  the 
same  case  in  58  L.RJL  307,  a  summary  is 
given  in  which  it  is  said:  ''But  in  releases 
not  under  seal  the  courts  are  coming  to  a 
more  reasonable  and  equitable  doctrine,  al- 
lowing the  intentions  of  the  parties  to  the 
sgreement  to  regulate  the  extent  to  which  it 
shall  be  given  effect,  and  attempting  to 
treat  it  the  same  as  any  other  unsealed 
contract  between  ,the  parties,  not  unlawful 
in  itself,  and  plain  and  express  in  its 
tezms."  This  was  the  rule  in  equity  in  the 
case  of  the  release  of  one  of  two  or  more 
joint  obligors  upon  contract.  (Kirby  v.  Tay- 
lor, 6  Johns.  Ch.  242),  and  it  is  now 
made  the  rule  by  statute  in  this  state  (Gen. 
SUt.  1901,  §1194).  In  Bell  v.  Perry, 
supra,  it  was  stated  that  the  foundation  of 
the  rule  rests  in  both  cases  on  the  joint  lia- 
bility whether  arising  out  of  tort  or  con- 
tract; and  this  is  also  referred  to  in  the 
Gilbert  Case  in  New  York,  where  there  is 
a  similar  statute.  The  court  said :  ''It  thus 
appears  that  the  decisions  of  this  court  are 
in  accord  with  the  English  rule  and  in 
harmony  with  our  statute  in  reference  to 
joint  debtors." 

The  provisions  of  this  instrument,  aside 
from  the  clause  reserving  the  right  to  pur- 
19LJLA.U..&) 


sue  those  not  expressly  released,  indicate 
the  same  intention.  The  clause  acknowledg- 
ing satisfaction  in  general  terms  concludes 
with  the  words  ''against  said  company  and 
said  John  E^remer,"  which  were  improperly 
used  if  the  intention  was  to  release  all  the 
defendants.  The  further  clause  releasing 
another  corporation,  not  a  party  to  the 
suit,  was  also  unnecessary  if  the  view  of  the 
defendants  is  correct.  When  we  consider 
with  these  clauses  the  express  reservation 
with  which  the  instrument  closes,  the  in- 
tention not  to  release  any  of  the  defendants 
except  the  brewing  company  and  Kremer  is 
clear.  This  conclusion  is  not  opposed  to  the 
principle  decided  in  Westbrook  v.  Mize,  35 
Kan.  299,  10  Pac  881.  'Vhe  facts  of  that 
case  did  not  include  a  reservation  such  as 
this.  It  is  not  perceived  how  the  defend- 
ants, who  were  not  parties  to  the  stipula- 
tion, can  justly  complain  if  the  plaintiff  is 
allowed  to  proceed  with  her  action  against 
them.  The  receipt  of  partial  satisfaction 
by  the  plaintiff  will  not  operate  to  their 
prejudice.  Robertson  v.  Trammell,  37  Tex. 
Civ.  App.  53,  83  S.  W.  258,  Id.  98  Tex.  364, 
83  S.  W.  1098. 

It  is  not  necessary  to  decide  whether  the 
court  erred  in  passing  upon  the  merits  of 
the  proposed  defense  upon  a  motion,  for  in 
any  event  the  motion  should  have  been 
overruled  for  the  reasons  already  stated. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  expressed  in  this  opin- 
i(m. 

All  the  Justices  concur. 


LOUISIANA  SUPREME  COURT. 

HENRY  J.  DOLE 

V. 

l^W    ORLEANS    RAILWAY    &    LIGHT 
COMPANY,  Appt. 

(121   La.   945,  46   So.   929.) 

Highway  •»  fire    apparatus  —  right    of 
way  •»  street  car. 

1.  It  being  important  that  the  apparatus 
for  its  extinguishment  should  reach  a  fire 
promptly,  and  the  men  and  horses  of  the 
nre  department  being  expected  and  trained 
to  use  the  utmost  expedition   for  the  ac- 


Headnotes  by  Monboe,  J. 


Case  Note.  —  Liability  of  street  raUtvay 
company  for  injuries  caused  hy  col- 
lision uHth  fire  apparatus. 

That  the  driver  of  a  fire  department  sup- 
ply wagon  approaches  a  street  crossing 
where  there  is  a  street  car  track,  at  a  rapid 
rate  of  speed,  and  the  trolley  pole  and  top 
of  an  approaching  street  car  would  be  visi- 
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complishment  of  that  purpose,  the  require- 
ment that  individuals  and  vehicles  engaged 
upon  less  pressing;  missions  shall  not  only 
accord  them  the  right  of  way,  but  shall  hold 
themselves  in  readiness  to  do  so  when 
they  have  reason  to  anticipate  that  fire  ap- 
paratus may  appear,  is  not  unreasonable, 
and  that  condition  may  be  said  to  exist 
when  a  vehicle,  and  more  particularly  a 
street  car,  which  is  confined  to  its  track, 
approaches  a  fire  engine  house  situated  in 
close  proximity  to  such  track. 
Same  «  negligence  of  motorman. 

2.  The  motorman  of  an  electric  car  which 
passes  immediately  in  front  of  a  fire  engine 
house  is  guilty  of  double  negligence  when 
he  drives  the  car  at  full  speed  in  approach- 
ing such  house,  and  fails  to  see,  in  time  to 
enable  him  to  stop  the  car  and  avoid  col- 
lision  with   an   outcoming   hose    wagon,   a 


signal  given  whilst  his  car  is  144  feet  dis- 
tant from  the  engine  house. 

(Provosty,  J.,  dissents.) 

(April    27,    1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  person- 
al injuries  alleged  to  have  resulted  from  the 
negligence  of  the  motorman  of  one  of  de- 
fendant's street  cars.     Affirmed. 

Statement  by  Monroe,  J.: 

Plaintiff  sues  for  damages  for  personal  in- 
juries resulting  from  the  alleged  negligence 
of    the    motorman    of    one    of    defendant's 


ble  to  him  100  feet  from  the  crossing,  al- 
though, by  reason  of  a  high  board  fence,  the 
motorman  would  be  unable  to  see  the  wag- 
on's approach,  and  whether  the  gongs  on  the 
wagon  and  car  were  sounded,  as  well  as  the 
speed  of  the  car,  is  in  dispute,  will  warrant 
an  instruction  that  whether  the  operator  of 
the  car  gave  signals  or  not,  .it  was  the  driv- 
er's duty  to  exercise  ordinary  care  to  make 
use  of  his  faculties  on  approaching  a  cross- 
ing of  a  track,  and  to  look  and  listen  before 
driving  thereon;  and,  if  the  jury  believe  he 
failed  to  exercise  ordinary  care,  and  failed 
to  look  and  listen,  and  thereby  contributed 
to  the  collision  with  the  car,  which  resulted 
in  his  death,  their  verdict  should  be  for  the 
defendant.  Guiney  v.  Southern  Electric  R. 
Co.  167  Mo.  695,  69  S.  W.  296. 

Nor  is  such  an  instruction  open  to  the  ob- 
jection that  it  declares  a  failure  to  look  and 
listen  under  all  circumstances  to  be  negli- 
gence.   Ibid. 

So,  an  instruction  is  unobjectionable  which 
informs  the  jury  that  if,  from  the  evidence, 
they  believe  that  the  motorman  had  no 
warning  of  the  approach  of  the  supply  wag- 
on, and  could  not  have  known  thereof  by 
keeping  a  vigilant  watch,  regard  being  had 
to  the  circumstances  and  surroundings,  until 
the  car  and  the  wagon  had  reached  the 
street  intersection,  and  that  the  wagon  and 
car  were  both  going  at  such  a  speed  that  it 
was  impossible  for  the  motorman  to  avoid 
the  collision,  then  they  should  find  a  ver- 
dict for  the  defendant.     Ibid. 

Where  a  motorman  had  shut  off  the  pow- 
er, and  had  his  car  well  under  control  as  he 
approached  a  street  crossing,  and  it  does 
not  appear  that  he  saw  a  fire  engine  cross 
the  street,  or  heard  the  gong  of  a  following 
hose  wagon,  with  which  he  collided,  no  neg- 
ligence is  shown  upon  his  part.  Wood  v. 
New  Orleans  R.  &  Light  Co.  117  La.  119, 
41  So.  436,  8  A.  &  E.  Ann.  Cas.  983. 

Even  though  the  plaintiff  may  have  been 
guilty  of  contributory  negligence,  the  ques- 
tion of  the  defendant's  negligence  is  for  the 
jury  in  an  action  by  a  fireman  for  injury 
received  in  a  collision  between  a  rapidly- 
driven  hose  wagon  and  a  street  car,  at  an 
intersecting  street,  where  there  is  evidence 
19L.RA.(N.S.) 


warranting  the  inference  that  the  car,  which 
had  been  stopped,  was  suddenly  started  by 
the  motorman,  who  might  have  known  of  the 
wagon's  approach,  with  a  wanton  or  reck- 
less disregard  of  the  duty  resting  on  him  to 
prevent  the  collision.  Birmingham  R.  & 
Electric  Co.  v.  Baker,  132  Ala.  507,  31  So. 
618. 

A  prima  facie  case  of  negligence  is  estab- 
lished by  a  showing  that  a  fireman  was  in- 
jured in  a  collision  between  the  truck  on 
which  he  was  riding,  when  returning  from 
a  fire,  and  a  street  car  running  in  excess 
of  the  speed  permitted  by  ordinance,  which 
the  motorman  was  unable  to  check  after  dis- 
covering the  truck,  which  he  might  have  seen 
when  the  car  was  250  feet  from  the  point  of 
collision.  Burleigh  v.  St.  Louis  Transit  Co. 
124  Mo.  App.  724,  102  S.  W.  621. 

While  it  was  the  duty  of  the  plaintiff,  in 
some  measure,  to  look  to  his  own  safety,  it 
was  not  incumbent  upon  him  to  keep  tliat 
vigilant  watch  for  approaching  cars  which 
would  be  expected  of  the  driver,  where  the 
collision  occurred  late  in  the  evening  of  a 
winter  night,  and  the  plaintiff  stood  upon 
the  running  board  of  the  truck,  on  the  side 
opposite  from  which  the  car  approached, 
and  he  had  a  poor  chance  to  discover  it. 
Ibid. 

The  court  cannot  take  a  case  from  the 
jury  where  it  appears  that  a  rapidly-driven 
fire  engine,  with  gong  sounding,  approached 
an  intersecting  street,  and  was  struck  by  a 
street  car  runhing  at  a  high  rate  of  speed, 
the  motorman  of  which  was  signaled  by  by- 
standers to  stop,  to  which  he  paid  no  at- 
tention. Chicago  City  R.  Co.  v.  McDon- 
ough,  221  111.  69,  77  N.  E.  577. 

So,  a  prima  facie  case  of  negligence  is 
shown  where  the  driver  of  a  hose  cart  saw 
bystanders  apparently  waving  their  hands  at 
a  street  car  on  an  intersecting  street,  and, 
seeing  the  car  stop,  started  across  the  track, 
ahead  of  the  car,  which,  at  that  instant, 
shot  suddenly  ahead,  and,  in  attempting  to 
avoid  a  collision  with  the  car,  the  cart 
struck  a  lamp  post,  and  a  fireman  on  the 
wagon  was  injured.  O'Neill  v.  St.  Louis 
Transit  Co.  108  Mo.  App.  453,  83  S,  W.  990. 

And,  under  such  circumsitance,  the  plain- 
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street  cars.  Defendant  denies  the  negli- 
gence charged,  and  alleges  that  plaintiff's  in- 
juries are  attributable  to  his  own  want  of 
care.  There  was  a  trial  before  a  jury,  re- 
sulting in  a  Terdict  for  plaintiff  in  the  sum 
of  $15,000,  which  was  made  the  judgment 
of  the  court.  Defendant  has  appealed,  and 
plaintiff  has  answered,  praying  for  an  in- 
crease in  the  award.  The  facts,  as  we  find 
them  from  the  evidence  in  the  record,  are 
as  follows :  Plaintiff,  at  the  date  of  the  acci- 
dent, was  thirty-eight  years  old,  and  for 
about  two  years  had  been  driver  of  steam 
fire  engine  No.  19,  which  has  its  house  on 
the  river  side  of  Maple,  212  feet  below  Fern, 
and  about  61  feet  above  Burdette,  street. 
The  house  is  set  back  about  5  feet  from  the 
property  line,  and  has  two  front  openings, 


provided  with  double  doors,  each  door  being 
5  feet  wide,  and  swinging  outward.  The 
upper  opening  is  used  for  the  engine  and 
the  lower  for  the  hose  wagon,  which  latter 
is  a  heavy,  four-wheeled,  two-horse  vehicle, 
carrying  about  1,000  feet  of  hose.  Defend- 
ant has  two  tracks  on  Maple  street;  the 
one  nearer  to  the  engine  house  being  used 
by  the  down,  and  the  other  by  the  up,  go- 
ing cars.  The  distance  between  the  house 
and  the  nearer  track  is,  say,  21  feet,  10 
inches;  the  banquette  being  9  feet,  6% 
inches  wide,  and  the  distance  between  the 
curb  and  the  track  being  7  feet,  6V2  inches. 
There  is  a  slight  down  grade  between  the 
engine  house  and  the  track,  and  the  space 
is  covered, with  planking  to  a  width  at  the 
house  and  on  the  banquette  of,  say,  29  feet, 


tiff  was   not   guilty  of  contributory  negli- 
gence in  driving  ahead  of  the  car.    Ibid. 

Where  the  facts  are  disputed,  it  is  error 
for  the  court  to  charge  the  jury  that  it 
would  be  negligence  for  a  motorman  to  fail 
to  stop  his  car  in  time  to  avoid  colliding 
with  a  hose  wagon  on  the  way  to  a  fire, 
where  there  was  no  question  of  his  ability 
to  do  so  had  he  used  the  means  at  his  com- 
mand; as  it  was  for  the  jury  to  determine 
whether,  under  all  the  circumstances,  a  fail- 
ure to  stop  his  car  constituted  negligence. 
McBride  v.  Des  Moines  City  R.  Co.  134 
Iowa,  398.  109  N.  W.  618. 

And  the  doctrine  of  last  clear  chance  is 
not  applicable  upon  the  theory  that  the 
driver  of  the  hose  wagon  saw  the  approach- 
ing car  in  time  to  avoid  a  collision,  not- 
withstanding the  negligence  of  the  motor- 
man,  as  the  driver's  negligence  is  not  im- 
putable to  the  plaintiff.    Ibid. 

Where  there  is  testimony  which  warrants 
the  jury  in  finding  that  if  a  motorman  had 
had  his  car  under  proper  control  when  ap- 
proaching an  intersecting  street,  or  had  been 
keeping  a  proper  lookout,  he  would  have 
discovered  the  approach  of  a  fire  truck  in 
time  to  avoid  a  collision  with  it,  and  to  per- 
mit it  to  pass  first,  a  verdict  in  favor  of  an 
injured  fireman  who  was  riding  upon  the 
truck  will  not  be  disturbed.  Geary  v.  Metro- 
politan Street  R.  Co.  73  App.  Div.  441,  77 
N.  Y.  Supp.  54,  affirmed  without  opinion  in 
177  N.  Y.  535,  69  N.  E.  1123. 

Whether  a  motorman  is  guilty  of  negli- 
gence, and  a  fireman  guilty  of  contributory 
negligence,  is  a  question  for  the  jury,  where 
a  fire  truck,  going  at  the  rate  of  7^^  miles 
an  hour,  along  an  asphalt  paved  street,  was 
struck  at  an  intersecting  street  crossing  by 
a  street  car  which  was  going  from  25  to  30 
miles  an  hour,  it  being  disputed  whether  the 
gong  of  the  street  car  was  rung,  so  that  it 
might  have  been  heard  if  ordinary  care  had 
been  exercised  by  plaintiff  and  others  upon 
the  truck.  Toledo  R.  &  Light  Co.  v.  Ward, 
25  Ohio  C.  C.  399. 

The  question  of  the  plaintiff's  want  of 
care  is  for  the  jury  where  he  was  riding  to 
a  fire,  standing  upon  the  foot  board,  upon 
the  north  side  of  a  hook-and-ladder  truck, 
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looking  south,  and  an  approaching  car  came 
from  the  north,  without  ringing  its  gong, 
the  first  warning  the  plaintiff  had  of  its 
approach  being  a  signal  given  by  a  woman 
upon  the  sidewalk,  when  he  immediately 
jumped  from  the  truck,  but  was  struck  by 
the  car.  Quinn  v.  Dubuque  Street  R.  Co. 
(Iowa)  94  N.  W.  476. 

As  the  men  upon  the  opposite  side  of  the 
truck  were  in  pK>sition  to  see  the  approach 
of  such  car,  it  cannot  be  said  as  a  matter 
of  law,  that  the  plaintiff  was  negligent  in 
not  turning  around  and  observing  the  car  in 
time  to  leave  the  truck  so  as  to  avoid  being 
struck  by  it.    Ibid. 

So,  it  is  a  question  for  the  jury,  where 
the  evidence  is  such  that  it  might  have  been 
found  that  the  motorman,  in  the  exercise  of 
ordinaray  care,  ought  to  have  stopped  the 
car  in  time  to  avoid  a  collision  with  the 
truck,  notwithstanding  he  testified  he  did 
the  best  he  could  in  order  to  avoid  a  colli- 
sion.   Ibid. 

Whether  the  driver  of  a  truck  weighing 
9,000  pounds,  and  carrying  10  or  12  men, 
was  at  fault,  is  a  question  for  the  jury, 
where  a  high  building  obstructed  his  view 
of  the  intersecting  street,  and,  by  reason  of 
his  position  upon  the  truck,  he  did  not  see 
the  approaching  car  until  it  was  50  or  more 
feet  away,  although  he  looked  and  listened 
until  he  was  about  to  go  upon  the  track, 
and  then  urged  his  horses  forward,  but 
could  not  cross  in  time  to  avoid  the  colli- 
sion.   Ibid. 

And  so,  whether  the  driver  of  a  hook-and- 
ladder  truck,  who  was  injured  in  a  collision 
with  a  street  car,  exercised  ordinary  care 
and  prudence  in  giving  notice  of  his  ap- 
proach, is  a  question  for  the  jury,  where, 
with  gong  ringing,  he  drove  slowly  into  an 
intersecting  street,  with  which  he  was  fa- 
miliar, and  was  unable  to  see  a  street  car 
rapidly  approaching  about  150  feet  away, 
the  gong  of  which  was  not  sounded  until 
his  horses  were  nearly  upon  the  track,  and 
the  momentum  of  the  heavy  truck  was  such 
that  it  was  impossible  to  stop,  so  he  at- 
tempted, by  urging  his  horses  to  greater 
speed,  to  swing  the  truck  away  from  the 
car,  but  failed  to  do  so.  Consolidated  Trac- 
40 
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widening  between  the  curb  and  the  track  to 
36  feet.  When  the  doors  of  the  engine 
house  are  thrown  open,  they  can  readily  be 
seen  from  a  point  150  feet  abovej  and  from 
a  like  distance  below,  by  the  motormen  of 
approaching  cars,  and,  as  they  are  usually 
closed  in  winter,  the  fact  of  their  being 
open  at  that  season  is  fair  warning  that 
some  moTement  of  the  engine  or  hose  wagon 
may  be  expected;  and  especially  is  that  the 
case  when  the  approaching  motorman  sees 
them  thrown  open.  The  rule  of  the  defend- 
ant company  requires  its  motormen  to  give 
the  right  of  way  to  vehicles  of  the  fire  de- 
partment, and  to  stop  their  oars  when  such 
vehicles  are  approaching,  and  plaintiff  of- 
fered to  prove  that  defendant's  instructions 
were  and  are  that  the  motormen  shall  keep 


their  cars  under  control  in  passing  the  en- 
gine house  in  question,  for  the  reason  that 
the  engine  or  hose  wagon  may  be  expected 
to  emerge  at  any  time;  but  the  testimony 
on  that  subject  was  objected  to  and  ex- 
cluded as  irrelevant.  At  about  8  o'clock  on 
the  morning  of  February  6,  1906,  plaintiff, 
having  been  ordered  to  hitch  the  engine 
horses  to  the  hose  wagon  and  take  them  to 
be  shod,  complied  with  the  order  to  the 
extent  that  (he  and  the  pipeman),  having 
hitched  up  the  horses,  he  took  his  position 
and  strapped  himself  on  the  driver's  seat. 
The  pipeman  pushed  open  the  doors,  and, 
following  them  as  they  opened,  went  for- 
ward to  the  track,  and  raised  his  arms 
as  a  signal  to  the  approaching  car,  where- 
upon plaintiff,  whose  view  of  the  car  was 


tion  Co.  V.  Chenowith,  61  N.  J.  L.  554,  35 
Atl.  1067. 

So,  it  is  for  the  jury  to  determine  whether 
the  failure  of  the  motorman  to  give  notice 
of  the  approach  of  his  car  by  the  ringing  of 
his  gong  was  the  proximate  cause  of  the 
collision.  Ibid.  The  court  said  it  deemed 
the  necessity  of  giving  audible  signals  to 
be  so  plain  and  constant  a  requirement  of 
care  and  prudence  that  it  would  be  held  a 
legal  duty. 

And  the  trial  court  did  not  err  in  refus- 
ing to  direct  a  verdict  for  the  defendant,  as, 
from  the  facts  shown,  two  conclusions  could 
be  reasonably  reached,— one  favorable  to  the 
plaintiff,  and  the  other  to  the  defendant; 
hence,  a  question  for  the  jury  was  pre- 
sented.   Ibid. 

It  was  held  in  Consolidated  Traction  Co. 
V.  Chenowith,  supra,  that  the  trial  court 
properly  refused  to  instruct  the  jury  spe- 
cifically, first,  that  if  a  permanent  obstacle 
intervened  to  prevent  observation,  reason- 
able care  required  the  driver  of  the  truck 
to  so  regulate  the  speed  of  his  horses  as  to 
be  in  a  position  to  stop  before  going  upon 
the  street  car  tracic,  if  it  were  not  safe  to 
do  80;  second,  that  similar  prudence  would 
require  delay  in  going  upon  the  track  until 
the  driver  could  assure  himself  of  his  safe- 
ty; third,  that  reasonable  prudence  required 
that  the  judgment  to  be  formed  by  the 
driver  should  have  been  formed  while  it 
was  possible  for  him  to  act  prudently,  in 
view  of  the  then  conditions,  and  not  get 
himself  into  a  position  where  peril  was  to  be 
incurred, — as  such  requested  instructions 
did  not  ask  the  court  to  declare  a  legal  prin- 
ciple, but  to  make  application  of  the  princi- 
ple it  had  already  declared  in  its  previous 
charge;  and  the  determination  of  these  ques- 
tions was  for  the  jury;  the  court  having  al- 
ready charged  the  jury  that  the  measure  of 
the  duty  of  the  driver  in  crossing  the  track 
was  to  use  such  care  as  a  reasonably  pru- 
dent man  would  use  under  like  circum- 
stances. 

And  the  jury  is  justified  in  finding  that 
the  plaintiff,  who  was  riding  upon  the  run- 
ning board  of  a  truck  in  answering  an  alarm 
of  fire,  was  free  from  contributory  ne^li- 
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gence,  where,  upon  discovering  the  approach 
of  a  street  car,  and  the  liability  of  a  colli- 
sion, he  jumped  for  safety,  and  the  truck 
was  struck  by  the  car  and  tipped  over  upon 
him.  Geary  v.  Metropolitan  Street  R.  Co. 
supra. 

A  street  railway  company  is  liable  where, 
upon  approaching  a  fire  house,  the  motorman 
heard  an  alarm  of  fire,  and  saw  the  horses 
of  the  engine  just  as  they  were  coming  out 
of  the  house,  and,  as  the  engine  was  nearly 
across  the  track,  the  car  struck  it  with 
great  violence,  and  injured  the  plaintiff,  and 
the  car  was  running  in  violation  of  a  rule  of 
the  company  requiring  cars  to  pass  engine 
houses  at  not  more  than  4  nples  an  hour, 
which  rule  is  not  limited  to  the  time  the 
car  is  actually  in  front  of  such  house,  but 
includes  the  approach  as  well.  McKernan 
V.  Detroit  Citizens'  Street  R.  Co.  138  Mich. 
519,  68  L.RJiL,  347,  101  N.  W.  812. 

And,  if  the  plaintiff  had  knowledge  of  the 
existence  of  such  rule,  it  might  have  a  dis- 
tinct bearing  upon  the  question  of  his  con- 
tributory negligence.    Ibid. 

Effect  of  law,  rule,  or  custom  giving  fire 
apparatus  right  of  way. 

A  law  or  ordinance  giving  fire  apparatus, 
when  responding  to  an  alarm  of  fire,  the 
right  of  way  in  the  public  streets,  has  a  ma- 
terial bearing  upon  the  question  of  the  con- 
tributory negligence  of  a  fireman  riding 
thereon,  as  he  is  justified  in  assuming  that 
such  rule  will  be  observed  by  a  street  car 
motorman  upon  discovering  the  approach  of 
fire  apparatus.  New  York  v.  Metropolitan 
Street  R.  Co.  90  App.  Div.  66,  85  N.  Y. 
Supp.  693,  affirmed  without  opinion  in  182 
N.  Y.  536,  75  N.  E.  1128;  Geary  v.  Metro- 
politan Street  R.  Co.  84  App.  Div.  514.  82 
N.  Y.  Supp.  1016;  Warren  v.  Mendenhall, 
77  Minn.  145,  79  N.  W.  661.  See  Garrity  v. 
Detroit  Citizens'  Street  R.  Co.  112  M*ich. 
369,  37  L.R.A.  529,  70  N.  W.  1018. 

And  a  fireman  will  be  presumed  to  be  fa- 
miliar with  such  a  law.  and  hi  conduct  must 
be  judf?ed  in  the  lifrht  thereof.  (Tenrv  v. 
Metropolitan  Street  It.  Co.  84  App.  Div.  514, 
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cut  off  by  the  open  door  upon  his  left,  as- 
suming that  the  car  or  any  approaching 
vehicle  would  thereby  be  stopped,  allowed 
the  horses,  which  were  prancing  or  jump- 
ing, to  move  forward,  obliquing  them 
slightly  to  the  left  as  they  cleared  the  doors, 
with  a  view  of  reaching  the  blacksmith 
shop  by  going  in  that  direction.  He  then 
discovered  that  a  car  was  coming  very  rap- 
idly on  the  down  track,  and  was  threatening 
a  collision,  to  avoid  which  he  pulled  the 
horses  to  the  right  in  the  hope  of  being  able 
to  get  the  wagon  on  the  street  between  the 
track  and  the  curb,  and  had  partly  succeed- 
ed in  so  doing  when  the  car  struck  the  left 
hind  wheel  of  the  wagon  (one  of  the  horses 
being  then  on  the  banquette  and  the  other 
on  the  street),  and  drove  the  wagon  for- 


ward some  15  or  20  feet,  until  it  collided 
with  a  post  situated  on  the  edge  of  the 
banquette  at  a  point  about  39  feet  below 
the  engine  house,  and  between  which  and 
the  seat  of  the  wagon  plaintiff's  left  leg 
was  jammed  and  badly  mashed.  It  is  ad- 
mitted that,  after  passing  Fern  street,  the 
car  moved  at  full  speed,  with  all  the  power 
on,  until  the  motorman  became  aware,  from 
the  opening  of  the  doors  of  the  engine  house 
or  the  signal  of  the  pipeman,  or  both,  that 
a  vehicle  was  about  to  come  out  of  the 
house.  The  motorman  testifies  that,  when 
he  got  about  75  feet  feet  from  the  house, 
these  doors  were  thrown  open  from  the  in- 
side of  the  house,  and  drew  his  attention  as 
he  saw  a  man  jump  to  the  door  and  throw 
up  his  hand,  and  that  just  then  a  pair  of 


82  N.    Y.    Supp. 

opinion  in  177  N.  Y.  535,  69  N.  E.  1123. 

And  such  an  ordinance  also  has  a  material 
bearing  upon  the  question  of  the  negligence 
of  the  motorman  of  the  car  with  which  a  col- 
lision occurs.     Ibid. 

Thus,  where  by  statute  fire  apparatus  is 
given  the  right  of  way  in  public  streets  over 
all  vehicles  excepting  those  carrying  United 
States  mail,  a  street  railway  company  will 
be  liable  for  injuries  sustained  by  a  flre 
truck  in  a  collision  with  street  car  which  ap- 
proached a  street  crossing  at  a  high  rate  of 
speed,  the  motorman  not  being  on  the  look- 
out to  discover  approaching  nre  apparatus 
or  signals  thereof.  New  York  v.  Metropoli- 
tian  Street  R.  Co.  90  App.  Div.  66.  86  N.  Y. 
Supp.  693,  affirmed  without  opinion  in  182 
N.  Y.  536,  76  N.  E.  1128. 

And,  as  an  abstract  proposition,  such  a 
law  imposes  upon  a  motorman  the  duty  to 
yield  the  right  of  way,  irrespective  of  any 
requirement  as  to  reasonable  care,  if  he  has 
the  opportunity  to  do  so.  Duffghe  v.  Metro- 
politan Street  R.  Co.  109  App.  Div.  603,  96 
N.  Y.  Supp.  324,  affirmed  without  opinion 
in  187  N.  Y.  622,  79  N.  E.  1104;  See  Geary 
V.  Metropolitan  Street  R.  Co.  84  App.  Div. 
614,  82  N.  Y.  Supp.  1016,  affirmed  without 
opinion  in  177  N.  Y.  535,  69  N.  E.  1123. 

So,  the  fact  that,  by  ordinance,  fire  appa- 
ratus is  given  the  right  of  way,  will  justify 
a  finding  of  freedom  from  contributory  neg- 
ligence of  the  driver  of  a  hook-and-ladder 
truck,  who  was  injured  in  a  collision  with  a. 
slowly-moving  street  car,  in  driving  down  an 
incline,  with  his  gong,  as  well  as  those  of 
other  apparatus,  ringing,  although  the  truck 
was  not  under  control,  and  he  saw  the  car 
when  the  truck  was  140  feet  from  the  point 
of  collision,  and  the  motorman  testified  he 
did  not  see  the  car,  which  was  visible  36  feet 
from  the  point  of  collision,  imtil  the  horses 
were  almost  in  front  of  the  car,  and  that  he 
did  not  hear  the  shouts  or  observe  the  warn- 
ing signals  of  bystanders.  Warren  v.  Men- 
doihall,  supra.  The  court  observed  that  it 
was  the  duty  of  firemen,  in  responding  to 
planus  of  fire,  to  act  regardless  of  a  consid- 
erable degree  of  danger  to  themselves,  and, 
as  their  duties  are  of  a  public  character  of 
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importance,  it  is  the  duty  of  everyone  to  be 
alert  to  give  them  the  right  of  way;  and 
even  though  a  private  individual,  as  a  mat- 
ter of  law,  would  be  guilty  of  negligence  in 
attempting  to  pass  in  front  of  a  car  as  the 
plaintiff  did,  yet,  under  the  circumstances, 
the  question  of  his  contributory  negligence 
was  for  the  jury. 

So,  where,  by  law,  the  wagon  of  a  sal- 
vage corps,  moving  from  16  to  20  miles  an 
hour,  was  given  the  right  of  way  in  respond- 
ing to  fire  alarms,  and  a  member  thereof 
was  injured  in  a  collision  with  a  street  car 
which  approached  an  intersecting  street  at 
a  speed  of  20  miles  an  hour,  and  the  motor- 
man  who  was  engaged  in  conversation  with 
another  person,  failed  to  observe  the  wagon's 
approach  on  the  intersecting  street,  a  ver- 
dict will  not  be  directed  for  the  defendant 
street  railway  company.  Flynn  v.  Louisville 
R.  Co.  110  Ky.  662,  62  S.  W.  490. 

And  the  plaintiff  is  entitled  to  recover, 
even  though  guilty  of  some  negligence,  if 
the  motorman  knew,  or,  by  the  exercise  of 
ordinary  care,  could  have  known,  of  the  ap- 
proach of  the  wagon,  and  could  have  avoided 
the  collision  by  the  exercise  of  ordinary  care. 
Ibid. 

And  under  such  an  ordinance,  the  driver  of 
the  vehicle  would  proceed  on  the  theory  that 
he  had  the  prior  right  of  way  at  a  crossing ; 
and  while  such  ordinance  does  not  require  a 
higher  degree  of  care  on  the  part  of  a  motor- 
man  with  reference  to  fireman  than  toward 
any  other  person,  yet  it  would  charge  the 
motorman  with  knowledge  of  a  fact  very  ma- 
terial in  determining  whether  he  exercised 
the  care  required  under  the  circumstances. 
McBride  v.  Des  Moines  City  R.  Co.  134  Iowa, 
398,  109  N.  W.  618, 

So,  such  an  ordinance  is  admissible  a.<t 
bearing  upon  the  question  of  the  duty  of  a 
motorman  to  assume  that  a  hose  wagon 
about  to  cross  the  street  car  tracks  at  an  in- 
tersecting street  would  not  be  stopped  in  or- 
der to  permit  the  car  to  pass  in  front  of  it. 
Ibid. 

But  the  fact  that,  by  law,  the  driver  of  .- 
hose  wagon  was  entitled  to  the  right  of  way 
will  not  excuse  his  failure  to  exercise  dur 
care  and  prudence  in  attempting  to  pass  in 
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horses  shot  out  in  front  of  him.  The 
driver,  he  says,  "had  no  chance  to  get  over 
the  track  with  the  horses,  but  turned  down, 
and.  as  he  turned  down,  the  car  struck  the 
wagon  right  up  in  the  hind  wheel,  and  hit 
it  a  glance  blow."  He  also  testifies  that 
just  as  soon  as  the  doors  attracted  his  at- 
tention he  threw  off  the  potver,  pulled  the 
reverse  back,  fed  the  (reverse)  power,  and, 
as  quickly  as  he  could,  applied  the  air 
brake;  and  he  explains  the  fact  that  the 
car  did  not  stop  until  it  (the  front  end, 
which  is  43  feet  from  the  rear  end)  had 
reached  a  point,  say,  100  feet  below  Bur- 
dette  street,  or  more  than  240  feet  below 
the  point  at  which  the  collision  occurred,  by 
saying  that,  after  the  wagon  had  been  forced 
out  of  the  way,  the  horses  were  frightened, 


and  the  situation  was  precarious,  and  he 
thought  it  wiser  to  allow  the  car  to  roll  on 
(meaning  that  the  brake  was  released,  but 
that  no  power  was  applied),  in  order  to 
open,  or  clear,  the  street. 

The  pipeman  testifies  that,  when  he 
readied  the  track  and  raised  his  hands  ia 
warning,  the  car  was  opposite  the  first 
house  below  Fern  street,  a  point  ascertained 
by  subsequent  measurement  to  be  144  feet 
above  the  engine  house;  that  the  motormaa 
was  then  looking  off  to  his  left,  and  did  not 
see  him;  that  he  ran  forward  until  he  wae 
opposite  the  upper  door  of  the  engine  house 
(thereby  becoming  obscured  from  the  view 
of  the  plaintiff,  who  had  not  as  yet  emerged 
from  behind  the  open,  lower,  doors),  and  at- 
tracted the  attention  of  the  motorman  by 


a  narrow  space  in  front  of  a  street  car  with 
his  horses  going  at  full  speed,  so  as  to  per- 
mit a  recovery  by  a  iireman  who  was  riding 
beside  him,  whose  duty  it  was  to  watch  for 
obstructions,  and  who  was  injured  in  a  col- 
lision with  the  car,  although  the  defendant's 
evidence  tended  to  prove  that  the  car  was 
at  a  standstill,  and  the  wagon  ran  into  it, 
while  that  of  the  plaintiff  was  to  the  effect 
that  the  started  forward  when  the  wagon 
was  about  30  feet  from  the  track,  and  col- 
lided with  it.  Birmingham  R.  &  Electric 
Co.  V.  Baker,  126  Ala.  136,  28  So,  87. 

However,  as  it  appeared  upon  a  second 
appeal  of  the  last  case  (132  Ala.  507,  31 
So.  618)  that  the  plaintiff  was  seated  on  the 
wagon,  back  of  the  driver,  and  not  on  the 
seat  with  him,  the  question  of  the  defend- 
ant's negligence  ivas  held  to  be  for  the  jury, 
even  though  the  plaintiff  may  have  been 
guilty  of  contributory  negligence,  where 
the  street  car  had  been  stopped,  and  the 
motorman  might  have  known  of  the  wagon's 
approach,  and  the  evidence  justified  a  find- 
ing that  the  latter's  conduct  in  suddenly 
starting  the  car  showed  wanton  and  reckless 
disregard  of  his  duty  to  avoid  a  collision 
with  the  wagon. 

And  it  was  held  in  Garrity  v.  Detroit  Citi- 
zens' Street  R.  Co.  112  Mich.  369,  37  L.R.A. 
529,  70  N.  W.  1018,  that  the  fact  that,  by 
ordinance,  fire  apparatus  had  the  right  of 
way,  will  not  relieve  the  driver  of  a  hook- 
and-ladder  truck  of  the  duty  of  approaching 
a  street  crossing  where  there  are  street  car 
tracks  with   his   horses   under   control. 

But  it  is  a  case  for  the  jury  where  the 
driver  of  a  fire  truck  is  injured  by  a  colli- 
sion with  a  street  car  at  an  intersecting 
street  crossing,  although  he  was  negligent 
in  approaching  the  crossing  without  having 
his  horses  under  control,  where  the  evidence 
is  conflicting  as  to  whether  or  not  the  car 
could  have  been  stopped  in  time  to  avoid  the 
collision,  or  a  prudent  man  would  have  been 
justified  in  expecting  that  it  would  stop,  in 
view  of  the  fact  that  the  fire  truck  had  the 
right  of  way.    Ibid. 

So,  negligence  in  approaching  a  crossing 
of  an  electric  street  car  track,  without  hav- 
ing his  horses  under  control,  will  not  pre- 
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elude  a  recovery  for  injuries  which  the  driver 
of  a  fire  truck  receives  by  collision  with  a 
street  car,  in  attempting  to  cross  in  front  of 
a  car,  if,  at  the  time  he  discovered  the  car, 
the  circumstances  were  such  as  to  justify  a 
prudent  man  in  attempting  to  make  the 
crossing.    Ibid. 

But,  in  the  absence  of  allegation  or  proof 
of  a  law  or  custom  giving  fire  apparatus  the 
right  of  way  over  other  vehicles, — ^as,  under 
the  general  rule  of  the  road,  that  a  vehicle 
which  reaches  a  street  crossing  first,  going 
at  a  reasonable  speed,  has  the  right  of  way, 
the  driver  of  a  hook-and-ladder  truck  cannot 
recover  for  injuries  sustained  in  a  collision 
with  a  street  car,  which  reached  the  intersee- 
tion  first,  and,  after  slowing  down  almost 
to  a  stop,  proceeded  over  the  crossing  at  a 
slightly  increased  speed,  it  appearing  that 
the  truck  was  going  only  about  4  or  5  miles 
an  hour  as  it  approached  the  crossing,  but 
the  driver  immediately  increased  its  speed, 
and,  although  he  endeavored  to  avoid  a  col- 
lision by  swinging  his  horses  to  the  right, 
he  was  unable,  owing  to  the  length  of  the 
truck,  to  turn  sharply  enough  to  clear  the 
car.  Knox  v.  New  Jersey  Street  R.  Co.  70 
N.  J.  L.  347,  57  Atl.  423,  1  A.  &  E.  Ann. 
Cas.  164. 

So,  rules  of  a  street  railway  company,  re- 
quiring its  cars  to  give  the  right  of  way  at 
street  crossings  to  fire  apparatus,  are  ad- 
missible as  bearing  upon  the  question  of  a 
fireman's  contributory  negligence,  as  he  has 
the  right  to  assume,  when  approaching  street 
car  tracks  upon  intersecting  streets,  that 
such  rules  will  be  obeyed  by  the  motormen  of 
approaching  cars.  Chicago  City  R.  Co.  v. 
McDonough,  221  111.  69,  77  N.  E.  577;  To- 
ledo R.  &  Light  Co.  V.  Ward,  25  Ohio  C.  a 
399. 

The  violation  of  a  rule  of  a  street  railway 
company,  requiring  street  cars  to  give  the 
fire  department  right  of  way  at  all  cross- 
ings, and,  if  necessary,  to  stop  and  let  the 
fire  apparatus  go  by,  is  evidence  of  negli- 
gence. Toledo  R.  &  Light  Co.  v.  Ward,  su- 
pra. 

Where,  for  many  years,  it  has  been  a 
uniform  custom  of  a  street  railway  company 
to  slacken  the  speed  of,  or  stop,  fts  cars,  so 
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hallooing  to  him,  and  that  it  was  only  then, 
when  he  was  within  90  feet  of  the  engine 
house,  that  the  motor  man  made  any  move- 
ment to  stop  the  car.  The  witness  further 
says  (referring  to  the  motorman):  "He  shut 
off  his  power,  and,  when  he  got  in  front  of 
the  door  where  the  steamer  is  supposed  to 
come  out,  he  put  on  again  his  power,  and 
he  stepped  back  to  the  door,  and  then  it 
struck  the  hose  wagon  and  jammed  it  up 
against  the  post,  and  then  the  car  stopped 
127  feet  from  the  post.  That  was  the  end 
of  the  car  after  the  man  was  jammed 
against  the   post/' 

Speyerer,  a  witness  called  by  plaintiff, 
had  alighted  from  an  up-going  car  at  the 
oomer  of  Burdette  street,  and,  having 
crossed  over  to  the  river  side  of  Maple  (and 


upper  side  of  Burdette),  observed  through 
the  side  window  of  the  engine  house  (only 
about  40  feet  distant)  that  the  apparatus 
was  ready  to  go  out.  His  attention  was 
then  attracted  by  the  pipeman  coming  out 
and  waving  his  hands  and  hallooing  to  the 
motorman  of  the  down-coming  car,  who,  as 
he  testifies,  was  then  (when  the  pipeman 
waved  his  hands)  about  half  a  square  (say 
150  feet)  above  the  engine  house.  The  wit- 
nesses thus  mentioned  are  the  only  ones  ex- 
amined whose  testimony,  as  to  the  more 
material  facts  immediately  connected  with 
the  accident  we  find  worth  considering. 

The  captain  of  fire  company  No.  19 
was  in  the  rear  of  the  engine  house  at  the 
moment  of  the  accident,  and  his  testimony 
is  unimportant,  save  in  so  far  as  it  relates 


as  to  give  fire  apparatus  the  right  of  way, 
it  was  held,  in  Hanlon  v.  Milwaukee  Electric 
R.  A  Light  Co.  118  Wis.  210,  96  N.  W.  100, 
that  the  driver  of  a  hose  wagon,  responding 
to  an  alarm  of  fire,  might  reasonably  pre- 
sume that  the  usual  and  customary  efforts 
to  avoid  a  collision  with  his  wagon  would  be 
observed,  and  hence  the  question  of  his  con- 
tributory n^ligence  wa^  for  the  jury,  where, 
upon    approaching    an    intersecting    street 
crossing,    he    continuously    rang   his   gong, 
which   could   be   heard   from   two  to  eight 
blocks  away,  and  assumed  that  an  approach- 
ing street  car  would  stop,  and  immediately 
urged  forward  his  galloping  horses,  and,  as 
he  got  within  a  few  feet  of  the  street  car 
track,  he  saw  that  the  car  had  not  slowed  up, 
and  although  he  attempted  to  turn  his  ve- 
hicle   so    as   to   avoid   a   collision,   it   was 
struck  by  the  car,  and  he  was  injured. 

And  the  driver  may  assume  that  those  in 
charge  of  the  street  car,  if  the  approach  of 
the  apparatus  is  known,  or,  in  the  exercise 
of  ordinary  care,  should  be  known,  will  stop 
it  or  slacken  its  speed  so  as  to  permit  the 
apparatus  to  pass  in  front  of  the  car.  Ibid. 
And  the  fact  that  plaintiff  had  been  a 
member  of  the  fire  department  for  twenty- 
five  years  creates  a  presumption  that  he 
had  knowledge  of  the  custom  of  a  street 
railway  company  to  slacken  the  speed  of 
its  cars  at  a  particular  crossing.  Toledo  R. 
&  Light  O).  V.  Ward,  supra. 

And  such  a  custom,  if  known  to  the  plain- 
tiff, is  proper  to  be  considered  by  the  jury 
in  determining  whether  he  might  rightfully 
consider  it  in  attempting  to  cross  the  street 
car  track.     Ibid. 

As  a  city  fire  department  is  not  subject 
to  an  ordinance  limiting  the  speed  of  vehicles 
in  the  city  streets,  such  ordinance  is  not  ad- 
missible, for  the  purpose  of  establishing  the 
plaintifi^s  negligence  in  driving  the  truck  at 
a  speed  in  excess  of  that  permitted  by  the 
ordinance.    Ibid. 

An  ordinance  giving  street  cars  the  right 
of  way  over  vehicles,  adopted  prior  to  the 
adoption  of  an  ordinance  giving  fire  appara- 
tus the  right  of  way,  has  no  application  to 
•  vehicles   l^longing  to  the   fire  department. 

McBride  v.  Des  Moines  City  R.  Co.  supra. 
19L.RJ^.(N.S.) 


Imputation   of   driver's   negligence    to   fire- 
man. 

The  negligence  of  the  driver  of  a  fire  truck 
will  not  be  imputed  to  a  fireman  riding  upon 
it,  who  has  no  control  over  the  actions  of 
the  driver.  McBride  v.  Des  Moines  City  R. 
Co.  supra;  McKernan  v.  Detroit  Citizen's 
Street  R.  Co.  138  Mich.  519,  68  L.R.A.  347, 
101  N.  W.  812;  Burleigh  v.  St.  Louis  Tran- 
sit Co.  124  Mo.  App.  724,  lOJ  S.  W.  621 ;  Bir- 
mingham  R.  &  Electric  Co.  v.  Baker,  supra; 
Geary  v.  Metropolitan  Street  R.  Co.  84  App, 
Div.  514,  82  N.  Y.  Supp.  1016,  affirmed  with- 
out opinion  in  177  N.  Y.  635,  69  N.  E.  1123. 

The  reason  for  the  rule  just  stated  is  apt- 
ly expressed  in  McBride  v.  Des  Moines  City 
R.  Co.  supra,  as  well  as  in  other  cases  cited, 
where  the  court  said  that  "the  general  rule 
that,  where  several  persons  are  engaged  in 
a  common  enterprise  in  the  carrying  on  of 
which  each  is  participating,  the  negligence 
of  one  of  them  may  be  imputed  to  the  others, 
.  .  .  [does  not  apply].  We  are  satis- 
fied, however,  that  the  facts  do  not  afford 
the  slightest  occasion  for  applying  or  even 
discussing  the  common-enterprise  rule.  The 
deceased  was  not  riding  on  the  hose  wagon 
in  the  prosecution  of  any  common  enterprise 
in  which  he  and  the  other  members  of  the 
fire  department  had  voluntarily  engaged, 
but  in  pursuance  of  his  individual  duty  as 
a  member  of  the  fire  department,  and,  in  that 
capacity,  a  servant  of  the  city.  He  had 
nothing  to  do  with  selection  of  the  driver, 
and  he  had  no  control  over  his  acts.  Un- 
der such  circumstances,  it  has  been  frequent- 
ly held  by  other  courts  that  there  is  no  re- 
lation of  common  enterprise  which  would 
justify  the  imputation  to  the  deceased  of  any 
negligence  on  the  part  of  the  driver  of  the 
hose  wagon." 

Although  the  case  of  Birmingham  R.  & 
Electric  Co.  v.  Baker,  126  Ala.  1.35,  28  So. 
87,  apparently  imputes  the  negligence  of 
the  driver  of  a  hose  wagon  to  a  fireman  rid- 
ing upon  the  seat  with  him,  whose  duty  it 
was  to  watch  for  obstructions,  yet,  upon  a 
second  appeal  of  the  case  (see  132  Ala.  507, 
31  So.  618).  it  appearing  that  the  plain- 
tiff was  not  in  fact  riding  on  the  seat  at  the 
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to  the  condition  of  the  rails  of  the  car  track. 
On  that  subject  he  says:  That  he  observed 
the  condition  of  the  track  and  told  the  mo- 
torman  of  car  No.  316,  "You  have  got  no 
excuse.  Look  at  the  condition  of  the  track." 
Being  asked:  "What  was  the  condition  of 
the  track?"  he  replied,  "Dtj**  The  motor- 
man  thus  referred  to  was  not  called  to  deny 
that  such  a  conversation  took  place,  though 
he  says  that  the  rails  were  wet  and  slippery, 
which  he  attributes  to  dew.    On  the  other 


hand,  he  testifies  that  the  day  was  cloudy, 
that  the  accident  occurred  at  8:02,  and  he 
denies  that  there  had  been  any  fog.  The 
conductor  of  car  316  had  left  the  dty  when 
the  case  was  tried,  and  was  not  examined. 
The  motorman  and  the  conductor  of  car  301 
(which  was  approaching  at  the  moment 
when  the  doors  of  the  engine  house  were 
thrown  open,  on  the  uptown  track,  and  hAd 
reached  a  point  probably  60  feet  below  the 
comer  of  Burdette  street,  or  from  275  to  S44 
feet  from  car  316)  undertake  to  testify  as  to 


time  the  collision  occurred,  and  had  nothing 
to  do  with  driving  the  wagon,  therefore  this 
court  refused  to  impute  the  driver's  n^Ii- 
gence  to  him. 

A  rule  of  the  fire  department  relative  to 
the  conduct  of  drivers  of  fire  apparatus, 
which  does  not  purport  to  authorize  any 
fireman  upon  the  vehicle  to  exercise  any 
control  over  the  driver,  is  inadmissible  on 
behalf  of  the  railway  company.  McBride 
V.  Des  Moines  City  R.  Co.  supra. 

jl    Standing  on  moving  vehicle  as  n^ligenoe. 

It  is  not  contributory  negligence,  as  a  mat- 
ter of  law,  for  a  fireman,  while  rid- 
ing to  a  fire  on  a  hose  wagon,  to 
stand  upon  his  feet  to  put  his  coat  on, 
where,  before  starting  to  the  fire,  he  did 
not  have  time  to  do  so,  and,  in  order 
to  avoid  getting  wet,  and  to  be  in  readiness 
for  service  upon  arrival  at  the  fire,  the  men 
were  allowed  to  put  on  their  coats  while  on 
the  way  to  the  fire.  Birmingham  R.  &  Elec- 
tric Co.  V.  Baker,  132  Ala.  507,  31  So.  618. 

So,  it  is  not  contributory  negligence,  as 
a  matter  of  law,  for  a  fireman,  not  having 
time  to  dress  completely  before  starting  to 
a  fire,  to  do  so  while  standing  with  one  foot 
upon  the  running  board  of  a  hook-and-ladder 
truck,  with  his  other  leg  over  the  side  piece 
of  a  ladder,  in  order  to  steady  himself  while 
dressing,  and,  as  the  truck  was  driven  sharp- 
ly around  a  corner,  the  forward  end  of  the 
ladder  struck  a  street  car,  and  was  pushed 
back  with  such  force  as  to  cut  off  his  leg. 
Magee  v.  West  End  Street  R.  Co.  151  Mass. 
240,  23  N,  E.  1102. 

Injuries   to   street   car   passenger. 

A  prima  facie  case  of  n^ligence  is  estab- 
lished when  a  passenger  on  a  street  car 
shows  he  was  injured  ip.  consequence  of  a  col- 
lision between  the  car  and  a  rapidly-moving 
piece  of  fire  apparatus,  together  with  his  free- 
dom from  negligence,  which  casts  upon  the 
defendant  the  burden  of  showing  that  the 
collision  was  the  sole  fault  of  those  in  charge 
of  the  fire  department  wagon.  Olsen  v. 
Citizens'  R.  Co.  152  Mo.  426,  54  S.  W.  470. 

And  such  a  showing  establishes  a  case 
within  the  doctrine  of  res  ipsa  loquitur,  as 
street  cars,  when  managed  with  prudence, 
do  not  ordinarily  collide  with  other  vehicles; 
and  it  then  devolves  upon  the  defendant  to 
overcome  the  presumption  of  negligence  with 
evidence  of  due  care  upon  its  part.  Wil- 
liamson V.  St.  Louis  &  M.  R.  Co. (Mo.  App.) 
113  S.  W.  239. 

A  case  for  the  jury  is  presented,  from 
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which  negligence  may  be  inferred,  where  a 
bystander  ran  into  the  street  and  tried  to 
signal  the  motorman  to  stop,  which  the  lat- 
ter failed  to  observe,  and  he  might  have 
heard  the  ringing  of  the  gong  upon  the  ap- 
proaching hose  wagon  had  he  been  giving 
slight  attention  to  his  duties,  and  there  was 
evidence  that  he  might  have  stopped  his  car 
in  time  to  avert  the  collision ;  also,  that,  by 
ordinance,  fire  apparatus  has  the  right  of 
way  in  the  streets.    Ibid. 

So,  a  case  for  the  jury  is  presented  where 
the  gong  upon  the  approaching  fire  truck 
could  be  heard  several  blocks  distant,  and 
was  heard  by  the  plaintiff,  a  passenger  on  a 
street  car,  and  people  ^on  the  sidewalk  shout- 
ed at  the  motorman,  and  made  gestures  and 
signs  for  him  to  stop,  which,  however,  waa 
disputed  by  the  defendant.  Olsen  v.  Citi- 
zens' R.  Co.  supra. 

Where  there  is  ample  evidence  to  justify 
a  finding  that  a  street  car  driver,  by  the  ex- 
ercise of  proper  care,  might  have  avoided 
colliding  with  a  rapidly  moving  hook-and- 
ladder  truck  by  which  a  passenger  was  in- 
jured, the  question  of  the  defendant's  negli- 
gence is  for  the  jury.  Heucke  v.  Milwau- 
kee City  R.  Co.  69  Wis.  401,  34  N.  W.  243. 

It  being  the  duty  of  the  defendant  to  ex- 
ercise the  utmost  care  and  prudence  in  carry- 
ing its  passengers,  it  is  responsible  for  a 
slight  want  of  such  care  as  a  careful  and 
vigilant  man  would  observe  under  like  cir- 
cumstances, and  a  street  railway  company 
will  not  be  relieved  from  liability  by  reason 
of  the  negligence  of  the  driver  of  the  truck. 
Ibid. 

The  unreasonable  overloading  of  a  street 
car,  and  its  unlawful  speed,  which  makes  it 
impossible  to  stop  the  car  as  soon  as  may 
be  necessary  to  avert  a  collision  with  a  fire 
truck,  moving  quite  rapidly,  constitute  gross 
negligence,  which  will  render  a  street  rail- 
way company  liable  to  a  passenger  for  in- 
jury sustained  in  a  resulting  collision.  Rich- 
mond R.  &  Electric  Co.  v.  (Sirthright,  92  Va. 
627,  32  L.R.A.  220,  53  Am.  St.  Rep.  839,  24 
S.  E.  267. 

And  the  defendant  railway  company  is 
responsible  for  the  negligence  of  either  the 
conductor  or  motorman  under  such  circum- 
stances, as  it  is  the  duty  of  the  conductor 
as  well  as  the  motorman  if  either  hears  the 
sound  of  the  gong,  or,  by  the  exercise  of 
ordinary  care,  may  discover  the  danger  in 
time  to  avert  it,  to  use  all  means  at  hand 
to  that  end.  Williamson  v.  St.  Louis  &  M. 
R.  Co.  and  Olsen  v.  Citizens'  R.  Co.  supra. 
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the  distance  at  that  moment  between  car 
316  and  the  engine  house,  and  as  to  the  ex- 
act movements  of  the  motorman  of  car  316, 
but,  as  they  labored  under  the  disadvantage 
of  being  a  block,  more  or  less,  away,  and  of 
having,  in  the  case  of  the  motorman.  to  see 
through  the  vestibule  glasses  of  both  'cars, 
and  for  some  purposes  through  tAe  wood- 
work of  the  vestibule  of  car  316,  and,  in  the 
case  of  the  conductor,  who  was  at  the  rear 
end  of  car  301,  of  having  also  to  see  through 
the  glass  in  the  front  door  of  his  car,  their 
testimony  may  be  taken  with  some  allow- 
ance. Moreover,  the  motorman  testifies  that 
car  316  struck  the  hose  wagon  between  the 
front  and  hind  wheels;  whereas,  the  one 
absolutely  certain  fact  in  the  case  is  that  it 
struck  the  left  hind  wheel  of  the  wagon, 
which  was  broken  by  the  blow.  He  testifies 
that  the  rails  were  wet,  because  the  morn- 
ing had  been  foggy,  but  the  motorman  of 
car  316,  as  we  have  seen,  swears  that  there 
had  been  no  fog.  He  testifies  that  the  mo- 
torman of  car  316  kept  his  air  brake  ap- 
plied until  his  car  stopped  on  the  lower  side 
of  Burdette  street,  and  that  he  did  well, 
using  his  best  efforts,  to  stop  when  he  did, 
but  the  motorman  of  car  316  swears  that 
he  "could  have  stopped  right  in  the  street, 
and  blocked  the  street  up,"  but  that,  as 
soon  as  the  accident  had  occurred,  he  re- 
leased the  air  brake  and  allowed  the  car 
to  roll  on  purposely,  in  order  to  open  the 
street.  He  testified,  without  qualification, 
that  a  car,  moving  at  full  speed,  cannot  be 
stopped  in  less  than  125  or  150  feet,  and 
it  was  only  after  some  cross-examination 
by  defendant's  counsel  that  he  was  brought 
to  admit  that  the  question  may  be  affected 
by  the  speed  at  which  the  car  is  moving; 
the  last  question  and  answer  being: 

Q.  Under  what  circumstances   could  you 
stop  under  120  feet? 

A.  I  would  have  to  be  going  very  slow. 

The  motorman  of  car  316,  however,  says 
that  a  car  going  at  full  speed  can  be  stopped 
within  90  feet  on  a  dry  track.  The  con- 
ductor of  car  301  testifies  that,  when  the 
pipeman  came  out  of  the  engine  house  and 
threw  up  his  hands,  his  (the  conductor's) 
car  was  between  60  and  70  feet  below  Bur- 
dette street,  and  that  it  stopped  with  the 
rear  end  on  the  lower  side  of  the  street, 
from  which,  as  the  car  was  43  feet  long,  it 
would  appear  that  the  stop  was  made  in 
from  103  to  113  feet.  Both  he  and  the  mo- 
torman testify  that,  when  the  engine  house 
doors  were  thrown  open,  oar  316  was  from 
60  to  70  feet  above  the  engine  house,  and 
they,  as  well  as  the  motorman  of  car  316, 
agree  that  the  vestibule  glasses  were  free 
of  moisture,  and  that  the  air  was  cold. 
19L.R.A.(N.S.) 


Messrs.  Bart  &  Kernan  and  Henry 
Planch^  Bart,  Jr.,  for  appellant. 

Messrs.  Woodville  &  WoodviUe  for  ap- 
pellee. 

Monroe,  J.,  delivered  the  opinion  of  the 
court : 

From  the'  facts  stated,  we  conclude  that 
the  competent  witnesses  as  to  what  took 
place  just  before  and  at  the  moment  of  the 
accident  were  Pinero,  motorman,  Ziemer, 
pipeman,  Speyerer,  spectator,  and  Dole,  the 
plaintiff.  Ziemer  and  Speyerer  testify  that, 
when  the  former  first  signaled,  the  car  (316) 
was  144  or  "about  150"  feet  above  the  en- 
gine house,  and  we  think,  all  the  circum- 
stances considered,  that  we  must  accept 
their  testimony  as  true,  since  Dole,  plain- 
tiff, corroborates  them  by  testifying  that, 
when  he  emerged  from  the  engine  house 
and  first  saw  the  oar,  it  was  about  120  feet 
away,  and  the  motorman  "was  paying  no 
attention," — from  which  we  conclude  that 
the  motorman  did  not  at  first  see  the  open 
doors  or  the  signal.  We  also  accept  as  true 
the  statement  of  Pinero  that,  when  his  at- 
tention was  attracted,  he  shut  off  and  re- 
versed the  power,  and  applied  the  air  brake. 
We  think  he  was  mistaken  in  supposing 
that  he  saw  the  doors  "opening"  or  the 
signal  when  first  given. 

Ziemer,  as  we  have  seen,  testifies  that 
Pinero,  when  about  90  feet  from  the  wagon, 
shut  off  the  power,  but  that  he  turned  it  on 
again,  and  stepped  back  into  the  door  of  the 
car,  just  as  the  car  was  about  to  strike  the 
wagon.  And  Speyerer,  testifying  on  that 
subject,  says:  "If  he  shut  it  off  altogether, 
I  can't  say,  but  he  made  a  motion  with  his 
hands  on  the  controller  to  shut  it  off,  and  he 
might  have  started  and  throwed  it  back 
again.  The  power  couldn't  have  been  shut 
off  the  car  from  the  distance  it  went." 

Ferran,  the  motorman  of  car  301,  testi- 
fies that,  as  the  doors  of  the  engine  house 
were  opened,  he  saw  Pinero  applying  his  air 
brake;  that,  when  he  got  near  the  hose 
wagon,  he  "pulled  his  reverse  and  threw  his 
power  on,  and,  by  so  doing,  that  his  over- 
head flew  off,  and  he  was  still  using  his  air 
all  the  while,  until  he  landed  on  the  other 
side  of  the  street."  But,  according  to  his 
own  statement,  at  the  moment  that  the 
doors  were  opened,  he  was  occupied  with 
stopping  his  own  car,  and  we  attach  no  im- 
portance to  his  testimony  as  to  what  Pinero 
was  doing,  240  feet  away,  with  two  vesti- 
bule glasses  intervening. 

It  is,  however,  quite  possible — even  prob- 
able— ^that  Ferran  may  have  observed  him 
as  car  316  approached  and  passed  car  301, 
and,  if  his  testimony  is  to  be  believed,  Pin- 
i  ero  was  unable,  notwithstanding  his   best 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Bristol  County 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  defendant's  breach  of 
contract  to  furnish  professional  services 
to  plaintiff's  wife.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  A.  Pease,  for  appellant: 

The  failure  of  a  physician  to  perform  his 
contract  to  exercise  reasonable  care  and 
exert  his  best  judgment  to  bring  about  a 
good  result  renders  him  liable  for  injuries 
caused  to  the  patient  thereby. 

Force  v.  Gregory,  63  Conn.  167,  22  L.R.A. 
843,  38  Am.  St  Rep.  371,  27  Atl.  1116; 
Small  V.  Howard,  128  Mass.  131,  35  Am. 
Rep.  363;  Harriott  v.  Plimpton,  166  Mass. 
686,  44  N.  £.  992;  Whitesell  v.  Hill,  101 
Iowa,  629,  37  L.R.A.  830,  70  N.  W.  760; 
Rev.  Laws,  chap.  173. 

The  loss  of  services  and  consortium  is 
but  one  of  the  elements  of  damage,  and  the 


plaintiff  can  recover  back  whatever  he  may 
have  paid  the  defendant,  relying  upon  his 
possessing  the  skill  he  contracted  to  have, 
as  well  as  any  other  resulting  expenditures. 

Hyatt  V.  Adams,  16  Mich.  196. 

The  fact,  that  the  wife  died  as  a  result  of 
the  defendant's  want  of  skill  cannot  pre- 
clude the  plaintiff  from  recovery  for  loss 
of  services  and  consortium  while  she  yet 
lived. 

Baker  v.  Bolton,  1  Campb.  493;  approved 
in  Carey  v.  Berkshire  R.  Co.  1  Cush.  478, 
'48  Am.  Dec.  616;  Long  v.  Morrison,  14  Ind. 
596,  77  Am.  Dec.  72;  Hyatt  v.  Adams,  16 
Mich.  180. 

Mr.  Hugo  A.  Dnbaqae  for  appellee. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  question  intended  to  be  raised  by  the 
defendant's  demurrer  to  the  declaration, 
and   the  question   principally   discussed  at 


the  plaintiff's  wife  must  stop  with  the  period 
of  her  existence." 

Christiancy,  J.,  in  Hyatt  v.  Adams,  supra, 
in  explaining  the  rule  applied  in  Baker  v. 
Bolton,  supra,  said:  "For  myself  I  think 
.  .  .  that  the  reason  of  the  rule  is  to 
be  found  in  that  natural  and  almost  univer- 
sal repugnance  among  enlightened  nations 
to  setting  a  price  upon  human  life,  or  any  at- 
tempt to  estimate  its  value  by  a  pecuniary 
standard, — a  repugnance  which  seems  to 
have  been  strong  and  prevalent  among  na- 
tions in  proportion  as  they  have  been  or  be- 
come more  enlightened  and  refined,  and  es- 
pecially so  where  the  Christian  religion  has 
exercised  its  most  beneficent  influence,  and 
where  human  life  has  been  held  most  sa- 
cred. ...  To  the  cultivated  and  enlight- 
ened mind,  looking  at  human  life  in  the  light 
of  the  Christian  religion  as  sacred,  the  idea 
of  compensating  its  loss  in  money  is  revolt- 
ing." 

In  Green  v.  Hudson  River  R.  Co.  28  Barb. 
9,  in  holding  that  a  husband  could  not  re- 
cover for  the  instant  death  of  his  wife,  who, 
while  traveling  on  one  of  defendant's  pas- 
senger trains,  under  a  contract  to  carry 
her  safely,  was  killed  in  a  wreck  caused  by 
the  negligence  of  defendant's  servants,  the 
court  said :  ''If  it  was  necessaiy  at  this  day 
to  give  a  reason  for  this  doctrine,  I  should 
think  it  more  natural  and  obvious  to  refer 
to  the  old  maxim  which  has  obtained  from 
the  earliest  days  of  the  common  law:  Actio 
personalis  moritur  cum  persona"  And  the 
court  also  further  said:  "Where  death  is  the 
concomitant  of  the  collision,  and  life  departs 
at  the  instant  the  shock  is  received,  no  ac- 
tion for  loss  of  service  can  be  sustained,  be- 
cause there  is  no  time  during  her  life  when 
it  can  be  said  that  the  husband  has  lost 
the  service  and  society  of  his  wife  in  con- 
sequence of  the  injury  complained  of.  This 
may  be  thought  a  narrow  ground  on  which 
to  place  any  right  of  recovery,  but  there  is  no 
other  on  which  the  common-law  rule  can  be 
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overcome,  which  declares  that  the  mere 
death  of  a  human  being  cannot  be  com- 
plained of  as  a  civil  injury,  to  be  compen- 
sated in  damages." 

In  Higgins  v.  Butcher,  supra,  the  plaintiff 
declared  that  the  defendant  assaulted  and 
beat  his  wife,  of  which  she  died  on  the  fol- 
lowing day;  and  it  was  held  that  such  act 
was  a  personal  tort  to  the  wife,  and  died 
with  her. 

So,  in  Smith  v.  Sykes,  Freem.  C.  L.  Rep. 
224,  it  was  held  that  no  action  will  lie  on 
the  part  of  the  husband  against  one  who 
beats  his  wife  so  that  she  dies,  as  the  matter 
is  criminal  and  of  a  higher  nature. 

So,  a  widow  may  not  recover  at  common 
law  for  the  loss  of  services  and  consortium  of 
her  husband,  who  was  feloniously  shot,  and 
his  death  occurred  the  same  day.  Wyatt  v. 
Williams,  supra. 

And  in  Grosso  v.  Delaware,  L.  &  W.  R.  Co. 
supra,  it  was  held  that  the  husband  could 
not  recover  for  the  negligent  killing  of  his 
wife,  whose  death  was  instantaneous  or  for 
the  loss  of  her  society  and  assistance  in  his 
domestic  affairs. 

And  it  was  said  in  Womack  v.  Central  R. 
&  Bkg.  Co.  supra,  where  the  wife's  death 
was  instantaneous,  that  the  husband  could 
not  recover  for  loss  of  her  society  and  com- 
panionship, or  for  the  value  of  her  services, 
nor  for  his  sufferings  and  mental  anguish 
caused  by  her  death. 

So,  it  was  held  in  Duncan  v.  St.  Luke's 
Hospital,  113  App.  Div.  68,  98  N.  Y.  Supp. 
867,  affirmed  without  opinion  in  192  N.  Y. 
680,  86  N.  E.  1109,  that  a  husband  could 
not  recover  for  the  death  of  his  insane  wife, 
caused  by  jumping  from  a  window  of  a 
hospital  where  she  was  confined,  by  reason 
of  the  negligence  of  her  attendant  in  not 
watcliing  her,  the  case  being  based  upon  the 
breach  of  an  express  agreement  between  the 
husband  and  the  defendant  that,  for  a  desig- 
nated  sum,   a  constant   watch    was   to   be 
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the  argument,  is  whether,  under  an  action 
of  contract  brought  upon  the  implied  agree- 
ment of  a  physician  with  a  husband  to 
render  necessary  and  proper  medical  care 
and  service  to  his  wife  in  her  illness,  a  re- 
eoTery  can  be  had  for  the  husband's  loss 
of  her  society,  care,  and  comfort,  resulting 
from  her  death,  caused  by  the  defendant's 
failure  to  perform  his  contract. 

For  many  years  it  has  been  held  in  this 
commonwealth  that,  without  a  statutory 
provision,  no  recovery  can  be  had  for  the 
death  of  a  person,  however  wrongfully 
caused  by  another.  This  has  been  decided 
in  cases  where  the  plaintiff  was  in  such  re- 
lations to  the  deceased  person  that,  by  rea- 
son of  the  death,  he  was  deprived  of  valu- 
able legal  rights,  as  in  the  case  of  a  husband 
suing  for  loss  of  the  services  and  conaor- 
Hum  of  his  wife,  whose  death  was  caused  by 
the  defendant's  negligence  (Carey  v.  Berk- 
shire R.  Co.  1  Cush.  476,  48  Am.  Dec.  616), 


and,  in  a  similar  case,  where  the  action  was 
brought  by  a  father  for  loss  of  services  of 
his  minor  son  (Skinner  v.  Housatonic  R. 
Co.  1  Cush.  476,  48  Am.  Dec.  616).  So  it 
was  held  that  a  promise  to  pay  an  annuity 
to  a  widow,  on  account  of  the  death  of  her 
husband  through  the  defendant's  negligence, 
and  upon  her  agreement  to  forbear  to  sue, 
could  not  be  enforced,  although  she  was 
depriyed  of  her  husband's  support  and  of 
his  oonaortium.  Palfrey  v.  Portland,  8. 
&  P.  R.  Co.  4  Allen,  55.  See  Nolin  v.  Pear- 
son, 191  Mass.  283,  4  L.R.A.(N.S.)  643, 
114  Am.  St.  Rep.  605,  77  N.  E.  890,  6  A. 
A  E.  Ami.  Cas.  658.  It  was  recognized  that, 
in  some  countries,  under  different  systems 
of  jurisprudence,  the  law  was  different.  Ca- 
rey V.  Berkshire  R.  Co.  supra.  But,  except 
a»  changed  by  statute,  this  doctrine  is  firm- 
ly established  in  the  law  of  this  common- 
wealth. Barrett  v.  Dolan,  130  Mass.  366, 
39  Am.  Rep.  466;  Richardson  v.  New  York 


maintained  over  the  wife,  as  the  cause  of 
action  is  e9  delicto,  and  not  ew  contractu. 

However,  it  was  said  in  Lynch  v.  Davis, 
12  How.  Pr.  323,  although  dearly  oUter, 
that  a  husband  might,  at  eonunon  law,  re- 
cover the  pecuniary  damages,  including  loss 
of  society  and  aid  of  his  wife,  sustained  by 
him  by  the  breach  of  a  physician's  contract 
of  employment  in  negligently  treating  the 
wife  so  as  to  cause  her  death. 

A  widow  cannot  recover  upon  an  agreement 
made  with  her  by  a  railway  company  for 
compensation  for  negligently  causing  her 
husband's  death,  as  to  permit  a  recovery  in 
such  a  case  would  violate  the  common-law 
rule.  Palfrey  v.  Portland,  S.  &  P.  R.  Co. 
4  Allen,  66. 

So,  it  was  held  in  The  Harrisburg,  119  U. 
S.  199,  30  L.  ed.  368,  7  Sup.  Ct.  Rep.  140, 
that  a  suit  in  rem  could  not  be  maintained  in 
admiralty  by  a  widow  to  recover  for  the  neg- 
ligent killing  of  her  husband  upon  the  high 
seas,  as  no  statute  conferred  such  right  and 
none  existed  at  conmion  law.  Ch.  J.  Waite 
said:  "We  know  of  no  country  that  has 
adopted  a  different  rule  on  this  subject  for 
the  sea  from  that  which  it  maintains  on  the 
land ;  and  the  maritime  law,  as  accepted  and 
received  by  maritime  nations  generally, 
leaves  the  matter  untouched.  .  .  .  The 
argument  everywhere  in  support  of  such 
suits  in  admiralty  has  been  not  that  the 
maritime  law,  as  actually  administered  in 
common-law  countries,  is  different  from  the 
common  law  in  this  particular,  but  that  the 
common  law  is  not  founded  on  good  reason, 
and  is  contrary  to  'natural  equity  and  the 
general  principles  of  law.'  Since,  however, 
it  is  now  established  that,  in  the  courts  of 
the  United  States,  no  action  at  law  can  be 
maintained  for  such  a  wrong  in  the  absence 
of  a  statute  giving  the  right,  and  it  has  not 
been  shown  that  the  maritime  law,  as  ac- 
cepted and  -received  by  maritime  nations 
generally,  has  established  a  different  rule 
for  the  government  of  the  courts  of  admi- 
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ralty  from  those  which  govern  courts  of  law 
in  matters  of  this  kind,  we  are  forced  to  the 
conclusion  that  no  such  action  will  lie  in  the 
courts  of  the  United  States  under  the  gener- 
al maritime  law.  The  rights  of  per- 
sons in  this  particular  under  the  mari- 
time law  of  this  country  are  not  dif- 
ferent from  those  under  the  common  law, 
and  as  it  is  the  duty  of  courts  to  declare  the 
law,  not  to  make  it,  we  cannot  change  this 
rule."  A  similar  decision  was  had  in  The 
E.  B.  Ward,  Jr.  4  Woods,  146,  16  Fed.  255, 
and  in  Seward  v.  The  Vera  Cruz,  L.  R.  10 
App.  69. 

And  although  the  following  decisions  of 
the  lower  Federal  courts  have  held  that,  in 
admiralty,  following  the  civil-law  rule,  a 
husband  or  wife  might  recover,  in  the  ab- 
sence of  statute,  for  the  negligent  killing  of 
the  other,  they  are  expressly  disapproved 
in  The  Harrisburg,  supra.  The  Sea  Gull, 
Chase,  Dec.  146,  Fed.  Cas.  No.  12,578;  The 
Highland  Light,  Chase,  Dec.  160,  Fed.  Cas. 
No.  6,477;  Holmes  v.  Oregon  k  C.  R.  Co.  6 
Sawy.  262,  6  Fed.  76;  The  Tonawanda,  13 
Phila.  464,  Fed.  Cas.  No.  14,109;  The 
Charles  Morgan,  2  Flipp.  274,  Fed.  Cas.  No. 
2,618. 

But  it  was  held  in  St.  Louis  Southwestern 
R.  Co.  V.  Henson,  7  C.  C.  A.  349,  19  U.  S. 
App.  169,  68  Fed.  631,  that  a  recovery  by  a 
husband  for  the  negligent  death  of  his  wife 
would  be  sustained  where  the  question  of  his 
legal  capacity  to  sue  therefor  in  his  own 
name  was  raised  for  the  first  time  in  the  ap- 
pellate court. 

The  earliest  case  upon  this  subject  in  this 
country  is  Cross  v.  Guthery,  2  Root,  90, 1  Am. 
Dec.  61,  decided  in  1794,  where  it  was  held 
that  a  husband  might  maintain  an  action  for 
damages  against  a  surgeon  for  unskilfully 
performing  an  operation  upon  his  wife, 
wliich  resulted  in  her  death ;  the  damages  al- 
leged being  that  he  had  been  put  to  great 
cost  and  expense  and  had  been  deprived  of 
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C.  R.  Co.  98  Mass.  86-89;  Worcester  &  Sub- 
urban Street  R.  Co.  v.  Travelers*  Ins.  Co. 
180  Mass.  263-266,  67  L.R.A.  629,  91  Am. 
St.  Rep.  275,  62  N.  E.  364.  The  decisions 
exclude,  as  a  ground  of  recovery,  all  ele- 
ments of  damage  which  arise  solely  from 
death,  and  as  to  such  damage,  they  are  as 
applicable  to  actions  of  contract  as  to  ac- 
tions of  tort. 


The  whole  subject  is  now  covered  by  stat- 
utes, of  which  some  apply  only  to  deaths 
caused  by  certain  corporations  or  classes  of 
persons,  as  railroad  and  street  railway  cor- 
porations, common  carriers  and  employers 
of  labor,  and  one  is  general  (Rev.  Lawa, 
chap.  171,  §2,  amended  by  Stat.  1907,  p. 
324,  chap.  376),  applying  to  all  other  corpo- 
rations and  persons.    This  last  statute  cov- 


the  wife's  services,  company,  and  consortium. 
In  answer  to  the  contention  that  the  ofifense 
charge  appeared  to  be  a  felony,  and  that,  by 
the  laws  of  England,  the  private  injury  was 
merged  in  the  public  offense,  the  court  said 
that  such  rule  was  applicable  in  England 
only  to  capital  crimes,  where,  from  neccessi- 
ty,  the  offender  must  go  unpunished  or  the 
injured  individual  go  unredressed.  However, 
the  force  of  this  decision  is  probably  de- 
stroyed by  Connecticut  Mut.  L.  Ins.  Co.  v. 
New  York,  N.  H.  &  H.  R.  Co.  26  Conn.  265, 
65  Am.  Dec.  571,  where  it  is  held  that  at 
common  law  there  can  be  no  recovery  for  a 
death  resulting  from  negligence. 

And  in  Kake  v.  Horton,  2  Haw.  209,  even 
though  the  common  law,  as  ascertained  by 
English  and  American  decisions,  is  the 
adopted  law  of  Hawaii,  the  court,  under  pow- 
er to  proceed  and  decide  according  to  equity 
where  there  is  no  express  law,  refused  to 
follow  the  common-law  rule  that  an  action 
will  not  lie  for  negligently  causing  the 
death  of  a  husband  or  wife,  and  permitted  a 
recovery  in  such  a  case.  This  doctrine  was 
followed  and  applied  in  The  Robert  Lewers 
Co.  T.  Kekauoha.  62  C.  C.  A.  483.  114  Fed. 
849. 

Where  death  is  not  instantaneous. 

However,  the  husband  may,  at  common 
law,  recover  for  the  loss  of  services  of  his 
wife,  and  expenses  incurred  in  her  care  be- 
tween the  time  of  her  negligent  injury  and 
death,  where  death  is  not  instantaneous. 
Nixon  ▼.  Ludlam,  60  111.  App.  274; 
Long  y.  Morrison,  14  Ind.  696,  77 
Am.  Dec.  72;  Mowry  v.  Chaney,  43 
Iowa,  609;  Wyatt  v.  Williams,  43  N.  H. 
102;  Eden  v.  Lexington  &  F.  R.  Co.  14  B. 
Mon.  204;  Hyatt  v.  Adams,  16  Mich.  180; 
Green  v.  Hudson  River  R.  Co.  28  Barb.  21, 
affirmed  in  2  Keyes,  94;  Philippi  v.  Wolff, 
14  Abb.  Pr.  N.  S.  196;  Baker  v.  Bolton,  1 
Campb.  493. 

So,  in  Baker  v.  Bolton,  supra.  Lord  El- 
lenborough  held  that,  upon  the  death  of  the 
wife  by  the  negligent  act  of  another,  the 
husband  might  recover  for  the  loss  of  her 
society,  together  with  his  distress  of  mind, 
suffered  on  account  of  her  injury,  from  the 
time  of  the  accident  until  the  moment  of  her 
dissolution. 

But  in  Hyatt  ▼.  Adams,  supra,  it  was  held 
that  he  may  not  recover  for  his  mental  suf- 
ferings during  that  period,  where  the  inju- 
ries inflicted  upon  the  wife  were  not  wil- 
fully caused. 

In  Hyatt  v.  Adams,  supra,  while  the  com- 
mon-law right  of  the  husband  to  recover 
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damages  sustained  by  his  wife  by  reason  of 
an  unskilful  surgical  operation,  which  re- 
sulted in  her  death,  was  denied,  yet,  it  was 
held  he  might  recover  the  damages  he  sus- 
tained and  which  accrued  prior  to,  and  not  in 
consequence  of,  the  wife's  death. 

And,  in  Green  ▼.  Hudson  River  R.  Co.  28 
Barb.  21,  Bacon,  J.,  said  that,  at  common 
law,  "an  action  by  a  husband  for  the  loss 
of  his  wife  by  the  careless  and  negligent 
act  of  a  third  party  can  only  be  sustained 
where  some  period  intervenes  between  the 
time  of  the  injury  and  the  time  of  dissolu- 
tion, during  which  he  could  be  said  to  have 
suffered  the  loss  of  her  service  and  society, 
and  incurred  expense  and  undergone  anx- 
iety and  distress  on  her  account." 

So,  the  husband  may  recover  for  being  de- 
prived of  the  society  and  assistance  of  his 
wife  between  the  date  of  her  negligent  in- 
jury and  her  death.  Philippi  v.  Wolff,  su- 
pra. 

And  it  was  held  in  Mowry  v.  Chaney, 
supra,  that  the  husband  might  also  recover 
for  the  loss  of  the  wife's  society  between  the 
time  of  her  injury  and  her  death. 

So,  in  Long  v.  Morrison,  supra,  it  vras 
held  that  where  the  wife's  death  resulted 
from  the  negligence  of  a  physician  at  com- 
mon law  the  husband  might  recover  for  the 
loss  of  her  services  between  the  time  of  in- 
jury and  her  death;  and,  if  the  action  grew 
out  of  a  breach  of  the  contract  upon  the 
surgeon's  part  for  skilful  services,  it  sur- 
vive the  wife's  death.  See  also  Shebiag  ▼. 
Kellet. 

A  husband  may  recover  compensation  for 
his  loss  of  time  as  well  as  the  funeral  ex- 
penses of  his  wife,  who  was  killed  by  de- 
fendant's negligence,  although  at  common 
law  he  cannot  recover  for  her  death.  Phil- 
by  V.  Northern  P.  R.  Co.  46  Wash.  173,  9 
L.R.A.(N.S.)  1193,  123  Am.  St.  Rep.  926, 
89  Pac.  468. 

But  the  right  of  the  husband,  where  the 
death  of  the  wife  was  instantaneous,  to  re- 
cover for  money  expended  in  her  burial,  was 
denied  in  Grosso  v.  Delaware,  L.  &  W.  R. 
Co.  50  N.  J.  L.  317,  13  Atl.  233. 

As  to  the  common-law  right  of  the  hus- 
band to  recover  for  loss  of  time  and  fu- 
neral expenses  necessitated  by  the  negligent 
killing  of  his  wife,  see  the  case  note  to  Phil- 
by  V.  Northern  P.  R.  Co.  9  L.R.A.(N.S.) 
1193. 

As  to  the  right  of  a  parent,  at  common 
law,  to  recover  damages  for  the  negligent 
death  of  a  minor  child,  see  the  note  to  Gulf, 
C.  &  S.  F.  R,  Co.  V.  Beall,  41  L.R.A.  807, 
and  Stevenson  v.  W.  M.  Ritter  Lumber  Ca 
18  L.R.A.(N.S.)  316. 
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ers  deatn  by  negligence,  whether  the  rela- 
tions of  the  parties  are  such  that  there  is 
a  breach  of  an  express  or  implied  contract, 
or  whether  the  duty  neglected  arises  outside 
of  any  contract.  The  remedy  given  by  it  is 
exclusive  of  any  other  in  the  cases  to  which 
it  applies;  and,  if  the  present  plaintiff  had 
brought  his  action  seasonably,  he  would 
have  been  entitled  to  a  recovery  under  it. 
80  far  as  the  plaintiff  claims  damages 
growing  out  of  the  death  of  his  wife,  we 
are  of  opinion  that  the  first  and  second 
grounds  of  demurrer  are  a  bar  to  his  re- 
covery. 

The  third  ground  of  demurrer  is  as  fol- 
lows: "For  that  the  pUintiff  cannot  recover 
in  an  action  of  contract  for  alleged  injury 
to  his  wife,  resulting  in  her  death,  as  stated 
in  the  declaration."  If,  through  a  breach 
of  the  defendant's  contract,  there  was  an 
injury  to  the  plaintiff's  wife  that  caused 
him  damage,  he  can  recover  for  it  in  an 
action  of  contract,  notwithstanding  that  it 
finally  resulted  in  her  death.  If  he  was 
caused  additional  expenses  for  her  nursing, 
care,  and  treatment  by  the  defendant's  fail- 
ure to  perform  his  contract,  he  is  entitled 
to  damages.  The  fact  that  his  wife  subse- 
quently died  from  the  same  cause  is  imma- 
teriaL  As  to  this  part  of  the  case  the  dec- 
laration may  be  considered  as  if  the  allega- 
tion of  death  and  the  consequences  of  the 
death  were  omitted. 

The  demurrer  does  not  distinctly  raise 
the  question  whether  the  declaration  is  in- 
BUfiScient  to  permit  a  recovery  of  nominal 
damages  or  of  actual  general  damages,  if 
any  were  suffered  previous  to  her  death. 
If  the  question  were  raised,  we  should  be 
obliged  to  answer  it  adversely  to  the  de- 
fendant. The  implied  contract  is  set  out^ 
and  the  defendant's  failure  to  perform  it. 
In  Hagan  v.  Riley,  13  Gray,  615,  •  Chief 
Justice  Shaw  says:  "For  every  breach  of 
a  promise  made  on  good  consideration  the 
law  awards  some  damage." 

The  breach  is  sufficiently  alleged.  It  is 
a  general  rule  in  pleading  that  a  breach  of 
a  contract  may  be  assigned  in  the  negative 
of  the  words  of  the  contract.  The  excep- 
tion is  when  such  a  negative  does  not  plain- 
ly show  that  there  is  a  breach.  Marston  v. 
Hobbs,  2  Mass.  433,  3  Am.  Dec.  61 ;  Bacon 
V.  Lincoln,  4  Cush.  210,  60  Am.  Dec.  766; 
*  Fisk  V.  Hicks,  31  N.  H.  636-541;  Randel  v. 
Chesapeake  &  D.  Canal  Co.  1  Harr.  (Del.) 
151-175;  Karthaus  v.  Owings,  2  Gill  &  J. 
430^41;  Poirier  v.  Gravel,  88  Cal.  79-82, 
25  Pac.  962;  Westbrook  v.  Schmaus,  51 
Kan.  558-561,  33  Pac.  306. 

The  only  averment  of  damages  is  general 
in  the  ad  damnum.  Where  there  are  previ- 
ous averments  that  show  a  liability,  this  is 
enough,  unless  special  damages  are  claimed. 
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The  forms  of  pleading .  previously  used  in 
this  commonwealth  are  authorized  by  Rev. 
Laws,  chap.  173,  §  130.  In  Pub.  Stat.  1882, 
chap.  167,  §  94,  under  the  forms  of  declara- 
tions in  actions  of  tort,  is  this  language: 
"The  ad  damnum  is  a  sufficient  allegation 
of  damage  in  all  eases  in  which  special 
damages  are  not  claimed."  In  the  form 
of  declaration  for  breach  of  promise  of  mar- 
riage, there  is  no  reference  to  the  subject 
of  damages,  but  the  claim  is  left  to  the 
ad  damnum.  This  is  also  true  of  some  of 
the  other  forms  in  actions  of  contract  in 
the  same  section.  The  principle  is  recog- 
nized in  many  cases.  Baldwin  v.  Western 
R.  Corp.  4  Gray,  333;  Prentiss  v.  Barnes, 
6  Allen,  410;  Warner  v.  Bacon,  8  Gray, 
397,  69  Am.  Dec.  263;  Postlewaite  ▼.  Wise, 
17  W.  Va.  1-24;  Hoffman  v.  Dickinson,  31 
W.  Va.  142-146,  6  &  £.  53;  Louisville,  N. 
A.  &  C.  R.  Co.  ▼.  Smith,  68  Ind.  676;  Lara- 
way  v.  Perkins,  10  N.  Y.  371;  Peters  v. 
Cooper,  96  Mich.  191,  54  N.  W.  694;  Mc- 
Carty  ▼.  Beach,  10  Cal.  462;  Mitchell  t. 
Clarke,  71  Cat.  163-167,  60  Am.  Rep.  629, 
11  Pac.  882;  Packard  ▼.  Slack,  32  Vt.  9; 
Wilson  ▼.  Clarke,  20  Minn.  367,  Gil.  318; 
Hadley  ▼.  Prather,  64  Ind.  137.  The  dec- 
laration is  sufficient  to  entitle  the  plaintiff 
to  recover  nominal  damages,  and  general 
damages  if  any  resulted  to  the  husband 
from  a  breach  of  such  a  contract  as  is  set 
out.  There  being  no  other  averment  than 
the  statement  of  the  contract  and  an  alle- 
gation of  a  breach  of  it,  it  does  not  ap- 
pear whether  there  will  be  a  claim  of  gen- 
eral damage  to  the  plaintiff  in  his  wife's 
lifetime,  and  we  need  not  consider  whether 
further  averments  would  be  necessary  to 
entitle  him  to  anything  more  than  nominal 
damages. 

Because  the  declaration  states  a  cause  of 
action  in  the  plaintiff,  without  reference  to 
the  averments  of  the  death  of  his  wife  and 
the  damages  resulting  from  it,  the  judg- 
ment is  reversed  and  the  demurrer  is  over- 
ruled. 

So  ordered. 


MISSISSIPPI  SUPREME  COURT. 

A.  L.  JOHNSON,  Appt., 

V. 

TOWN  OF  PHILADELPHIA. 
(—  Miss.  — ,  47  So.  626.) 

Nuisance  —  skating  rink. 

1.  A  skating  rink  is  not  a  nuisance  per 
8€,  and  cannot  be  made  so  by  municipal  or- 
dinance. 

Municipal   corporation   —  authority  — 
closing  rink. 

2.  Charter    authority    to    regulate,    sup- 
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press,  and  impose  taxes  on  skating  rinks 
does  not  empower  a  municipality  to  require 
such  rinks  as  are  not  in  fact  nuisances  to 
close  at  6  o'clock  p.  m. 

(November  24,  1908.)' 

APPEAL  by  complainant  from  a  decree 
of  the  Chancery  Court  for  Neshoba 
County  denying  an  injunction  against  the 
enforcement  of  an  ordinance  which  would 
result  in  the  closing  of  the  complainant's 
skating  rink  and  destruction  of  his  business. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  E.  Wilson  and  E.  S.  Rich- 
ardson for  appellant. 

Messrs.  S.  U.  Dobbs  and  May,  Flowers, 
A  Whitfield  for  appellee. 

Mayes,  J^  delivered  the  opinion  of  the 
court: 

The  town  of  Philadelphia  derives  its  pow- 
er as  a  municipal  corporation  from  the 
Code  chapter  on  municipalities.  On  Janu- 
ary 24,  1907,  its  mayor  and  board  of  alder- 
men passed  the  following  ordinance,  vie.: 

"Be  it  ordained  by  the  board  of  mayor 
and  aldermen  of  the  town  of  Philadelphia, 
Mississippi,  that  the  pool  rooms,  billiard  par- 
lors, dance  halls,  and  skating  rinks,  doing 
business  at  this  time,  or  hereafter,  in  said 
town,  shall  close  at  6  o'clock  P.  m.,  and  re- 
main closed  until  6  o'clock  a.  m.,  and  that 
any  person  managing  or  operating  any  such 
pool  room,  dance  hall  or  skating  rink  after 
6  o'clock  p.  M.,  and  before  6  o'clock  a.  m.,  or 
any  person  found  playing  pool  or  billiards, 
dancing,  or  skating  in  any  public  hall  or 
place  herein,  between  such  hours,  shall  be 
fined  not  less  than  $5.00  nor  more  than 
$100.00,  nor  be  imprisoned  more  than  thirty 
days,  or  both. 

''Sec.  2.  Be  it  further  ordained  that,  the 
necessities  and  interest  of  the  town  demand- 
ing this  ordinance  be  in  full  force  and  effect 
after  this  date." 

At  the  time  the  above  ordinance  was 
passed,  Johnson  was  conducting  a  skating 
rink  in  the  town  of  Philadelphia,  having 
previously  paid  all  state  and  municipal  tax- 
es, and,  after  the  passage  of  the  ordinance 
procured  an  injunction  against  the  town  of 
rhiladelphia  enjoining  the  enforcement  of 
the  ordinance  on  the  ground  that  it  de- 
stroyed his  business,  was  unreasonable,  and 
void. 

The  great  preponderance  of  testimony 
shows  that  Mr.  Johnson  conducted  his  busi- 


Note.  —  A  painstaking  search  has 
brought  to  light  no  other  cases  in  which  the 
question  has  been  raised  as  to  the  power  of 
a  municipal  corporation  to  pass  ordinances 
controlling  or  otherwise  regulating  skating 
rinks. 
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ness  in  an  orderly  manner,  and  that  he  al- 
lowed no  such  conduct  in  his  place  of  busi- 
ness as  would  warrant  the  board  of  mayor 
and  aldermen  in  suppressing  it.  But,  if  this 
were  not  true,  the  ordinance  plainly  shows 
that  it  was  enacted  under  §  3340,  Code 
1906,  giving  municipalities  the  power  **to 
regulate,  suppress,  and  impose  a  privilege 
tax  on  all  circuses,  .shows,  theaters,"  etc., 
''skating  rinks,  .  .  .  and  other  like 
things."  If  it  were  disposed  to  consider  this 
ordinance  as  an  ordinance  suppressing  a 
nuisance,  it  could  have  no  validity,  aa  a 
skating  rink  is  not  a  nuisance  per  ««,  and 
no  general  declaration  of  the  mayor  and 
board  of  aldermen,  through  the  medium  of 
an  ordinance  declaring  it  to  be  a  nuisance, 
without  any  notice  to  the  party  conducting 
the  business  and  without  reference  to  the 
fact  of  whether  it  is  in  fact  a  nuisance,  can 
make  it  so. 

Into  every  charter  power  given  a  munici- 
pality to  pass  by-laws  or  ordinances  there 
is  an  implied  restriction  that  the  ordinances 
shall  be  reasonable,  consistent  with  the  gen- 
eral law,  and  not  destructive  of  a  lawful 
business.  It  is  manifest  that,  if  Johnson  is 
not  allowed  to  operate  his  skating  rink  ex- 
cept between  the  hours  of  6  a.  m.  and  6  p. 
H.,  business  will  be  destroyed.  His  is  a 
place  of  amusement,  and,  so  far  as  this 
record  shows,  a  place  of  innocent  amuse- 
ment, the  main  business  of  which  is  done 
after  6  P.  M.  Under  pretense  of  regulating 
a  business,  the  business  attempted  to  be 
regulated  cannot  be  destroyed.  This  was 
not  the  intention  of  the  legislature.  If  the 
legislature  had  intended  that  amusements  of 
this  character  could  be  prohibited  by  a  mu- 
nicipality, they  would  have  said  so  in  un- 
equivocal terms. 

In  Preund  on  Police  Power,  §  63,  it  is 
said:  "There  is  implied  in  every  delegation 
of  power  to  a  municipal  corporation  a  con- 
dition that  the  power  must  be  exercised 
reasonably,  and  that  therefore  every  unrea- 
sonable ordinance  is  ultra  vires,  and  the 
court,  in  treating  it  as  null  and  void,  merely 
enforces  the  legislative  will  and  principles 
of  policy  embodied  in  it." 

And,  again,  in  §  158  it  is  further  said: 
"The  requirement  of  reasonableness  is  so 
general  in  its  nature  that  it  allows  the 
courts  to  exercise  a  very  efficient  control 
over  ordinances  without  being  under  the 
necessity  of  formulating  in  each  case  a  prin- 
ciple which  would  be  a  guide  for  other 
cases." 

The  section  of  the  Code  giving  a  munici- 
pality the  power  to  regulate  and  suppress 
gives  no  power  to  prohibit.  Skating  rinks 
and  such  like  can  be  suppressed  only  when 
as  a  fact  they  become  nuisances,  and  when 
they  are  regulated  it  must  be  in  a  reason- 
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able  way.  In  McQuillin  on  Municipal  Ordi- 
nances, p.  79,  it  is  said:  "The  power  'to 
regulate'  will  not  be  construed  to  include 
the  power  to  prohibit.  *A  power  simply  to 
regulate  does  not  embrace  a  power  to  pro- 
hibit or  destroy  a  trade  or  occupation.' 
Therefore  ordinances  to  be  valid  cannot  in- 
terfere with  lawful  employment." 

The  fact  that  the  state  law  authorizes 
the  conducting  of  the  business  is  evidence 
that  it  was  in  contemplation  of  the  law  that 
the  places  should  exist.  State  v.  Mott,  61 
Md.  297,  48  Am.  Rep.  105;  DiU.  Mun.  Corp. 
§  325. 

In  the  case  of  Crittenden  v.  Booneville 
(Miss.)  45  So.  723,  the  court  said  that  the 
power  given  the  municipality,  under  §  3340, 
**  'to  regulate,  suppress,  and  impose  a  privi- 
lege tax  on  all  circuses,  shows,'  etc.  . 
does  not  carry  with  it  the  power  to  prohibit, 
unless  it  is  in  the  exercise  of  the  police 
power  to  suppress  a  nuisance.  The  munici- 
pality may  regulate;  that  is  to  say,  it  may 
provide  the  hours  during  whidi  these  places 
may  keep  open,  etc.,  and,  if  the  conduct  of 
the  owner  is  such  as  to  warrant  it,  or  if  it  is 
eonducted  is  a  boisterous  or  immoral  way, 
BO  as  to  become  a  nuisance,  they  may  sup- 
press altogether.  But  the  power  to  regulate 
and  suppress  when  the  business  has  be- 
come a  nuisance  is  one  thing  and  the  power 
to  pass  a  general  ordinance  prohibiting  the 
operation  of  a  pool  room,  which  has  been 
legalised  by  the  statute,  is  another  thing. 
The  first  they  have  the  power  to  exercise. 
The  second  they  are  without  power." 

We  can  establish  no  fixed  and  permanent 
guide  to  settle  in  future  cases  what  is  and 
what  is  not  a  reasonable  exercise  of  the 
power  of  regulation.  Each  case  must  large- 
ly be  determined  by  its  own  facts.  In  the 
Crittenden  Case  we  held  that  the  municipal- 
ity may  provide  the  hours  during  which  a 
place  of  business  of  the  character  under  dis- 
cussion may  be  kept  open,  etc.,  yet,  when 
the  hours  prescribed  ruin  the  business  un- 
der the  guise  of  regulating,  such  a  regula- 
tion is  unreasonable. 

The  nature  of  the  business  being  conduct- 
ed forms  an  element  for  the  consideration  of 
the  court  in  determining  whether  or  not 
an  ordinance  is  unreasonable  as  an  ordi- 
nance regulating  a  business.  It  is  unrea- 
sonable to  say  that  a  skating  rink  shall  be 
kept  open  only  between  the  hours  of  6 
A.  M.  and  6  p.  H.,  and  such  ordinance  can- 
not be  upheld.  Rights  cannot  be  stealthily 
taken  away  under  the  power  to  regulate. 
Tlie  power  to  regulate  is  given  for  a  whole- 
some purpose.  It  is  a  defensive  power  of 
municipality,  and  not  a  weapon  of  de- 
struction. 

Reversed  and  remanded* 
19L.R.A.(N.S.) 


MINNESOTA   supreme:   COURT. 

STATE   OF  MINNESOTA   EX   REL.   AN- 
TON SCHAEFER,  Public  Examiner, 

V. 

MINNESOTA    TITLE    INSURANCE    & 
TRUST  COMPANY. 


RE  WILLIAM  BROS.  BOILER  &  MANU- 
FACTURING COMPANY,  Claimant. 

(104  Minn.  447,  116  N.  W.  944.) 

Title  insnrance  —  insolvency  •»  recov- 
ery of  premium. 

1.  The  holder  of  a  policy  of  insurance  is- 
sued by  a  real-estate  title- insurance  com- 
pany is,  upon  a  cancelation  or  annulment 
of  the  policy  by  a  judicial  decree  declaring 
the  company  insolvent  and  appointing  a  re- 
ceiver to  wind  up  its  affairs,  entitled  to  a 
return  of  a  proportionate  part  of  the  pre- 
mium paid  therefor,  measured  by  the  time 
elapsing  between  the  date  of  the  policy  and 
the  date  on  which  the  company  was  so  ad- 
judged insolvent. 

Same  —  contract  stipulations  —  reten- 
tion of  premlumg. 

2.  The  policy  holder  is  not  entitled  to 
the  return  of  that  part  of  the  premium 
which  the  application  for  insurance  stip- 
ulated might  be  retained  by  the  company 
for  its  services  in  investigating  the  title  in- 
sured. 

(June    19,    1908.) 

Headnotes  by  Bbown,  J. 


Caae  Note.  —  Bight  to  return  of  premU 
urns  on  adjudication  o/  insolvency  o/ 
inaurer. 

It  is  not  intended  in  this  note  to  include 
cases  which  pass  upon  the  right  of  the  in- 
sured to  recover  the  present  value  of  an  in- 
surance policy  upon  the  dissolution  of  the 
insurer,  unless  the  present  value  is  treated 
as  the  unearned  premium.  Neither  will 
cases  be  included  which  pass  upon  the  meas- 
ure of  damages  of  an  insured  because  of  the 
dissolution  of  the  insurer,  unless  the  meas- 
ure of  damages  is  limited  to  the  unearned 
premiums. 

As  to  stock  insurance  companies,  the 
courts  are  in  harmony  in  holding  that  the 
insured,  upon  the  dissolution  of  the  com- 
pany, is  a  creditor  to  the  amount  of  the  un- 
earned premium  on  the  policy  or  policies  he 
holds.  This  statement  is,  of  course,  lim- 
ited to  cases  passing  upon  the  right  to  un- 
earned premiums.  It  is  not  intended  to  as- 
sert this  as  a  proposition  of  law  applying 
to  insurance  policies  generally,  where  there 
may  be  some  other  value  to  the  policy  than 
the  imearned  premium. 

The  foregoing  doctrine  was  applied  as  to 
credit  insurance  in  Gray  v.  Reynolds,  65  N. 
J.  Eq.  501,  37  Atl.  461,  wherein  it  is  said 
that,  where  there  is  no  reserve  value  to  the 
policy,  and  no  method  of  obtaining  rein- 
surance, the  only  practical  mode  of  deter- 
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CROSS  APPEALS  from  a  judgment  of 
the  District  Court  for  Hennepin  County 
allowing  a  claim  in  intervention  in  insolv- 
ency proceedings;  the  claimant  appealing 
from  so  much  of  the  decree  as  allowed  the 
defendant  company  to  retain  a  part  of  an 
unearned  premium,  and  the  receiver  appeal- 
ing from  so  much  as  allowed  the  claim.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jay  W.  Crane,  for  claimant: 

The  adjudication  of  insolvency  and  the 
appointment  of  a  receiver  in  effect  canceled 
the  policy  of  title  insurance;  and  claim-' 
ant  is  entitled  to  repayment  of  the  un- 
earned premium  on  said  policy. 

Taylor  v.  North  Star  Mut.  Ins.  Co.  46 
Minn.  198,  48  N.  W.  772;  Re  Minneapolis 


Mut.  F.  Ins.  Co.  49  Minn.  291,  51  N.  W. 
921;  Smith  ▼.  National  Credit  Ins.  Co.  65 
Minn.  283,  33  L.R.A.  511,  68  N.  W.  28; 
McCallum  v.  National  Credit  Ins.  Co.  84 
Minn.  134,  86  N.  W.  892. 

Messrs.  Belden,  Jamison,  &  Shearer 
for  defendant. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case,  as  disclosed  by  & 
stipulation  of  the  parties,  are  as  follows: 
The  Minnesota  Title  Insurance  ft  Trust 
Company  was  organized  under  the  laws  of 
the  state  for  the  purpose,  among  other 
things,  of  insuring  titles  to  real  property 
and  issuing  policies  therefor.  In  Febru- 
ary,   1907,   claimant  applied    to   the 


mining  the  compensation  to  be  made  to  the 
insur^,  where  no  provable  loss  had  occurred 
at  the  time  of  the  insolvency,  would  be  by  a 
rebate  of  that  portion  of  the  premium  which 
represented  the  unexpired  term  of  the  policy. 
This  case  cites  as  authority  for  this  posi- 
tion Smith  ▼.  National  Credit  Ins.  Co.  65 
Minn.  283,  33  L.R.A.  511,  68  N.  W.  28, 
which  is  cited  in  State  ex  bel.  Sohaefeb 
V.  Minnesota  Title  Ins.  ft  T.  Co, 

The  doctrine  was  applied  as  to  casualty 
insurance  in  American  Casualty  Ins.  Co.'s 
Case  (Boston  ft  A.  R.  Co.  v.  Mercantile 
Trust  &  D.  Co.)  82  Md.  536,  38  L.R.A.  97, 
34  Atl.  778,  wherein  it  was  held  that,  as 
soon  as  the  insolvency  of  the  insurer  was 
judicially  established  by  the  decree  appoint- 
ing receivers,  every  holder  of  an  existing 
policy  had  a  claim  to  have  a  pro  rata  por- 
tion of  his  premium  returned  to  him,  where 
he  had  paid  for  a  period  extending  beyond 
the  date  of  insolvency. 

The  doctrine  was  also  applied  to  fire-in- 
surance policies,  in  Relfe  v.  Commercial  Ins. 
Co.  10  Mo.  App.  393.  The  policy  in  this 
case  contained  a  provision  authorizing  the 
assured  to  surrender  the  same  and  recover 
the  unearned  premiums  at  his  pleasure.  In 
this  case,  however,  it  was  held  that  the  mere 
taking  of  dissolution  proceedings  or  the  in- 
solvency of  the  company  did  not  ipso  facto 
cancel  the  policy  so  as  to  entitle  the  policy 
holders  to  their  unearned  premiums  from 
that  date;  and,  unless  advantage  of  the 
provision  already  mentioned  was  taken  by 
the  policy  holders  to  cancel  the  same,  the 
policy  would  not  be  considered  as  canceled 
until  an  adjudication  of  dissolution  and  in- 
solvency had  been  had. 

That  question  is  now  repfulated  by  statute 
in  Missouri,  the  superintendent  of  insur- 
ance, as  to  companies  of  insurance  other 
than  life  insurance,  being  required  to  as- 
certain and  allow  the  amount  of  premium 
unearned  on  each  policy  outstanding  and 
in  force  at  the  time  of  the  decree  dissolving 
the  company.  Carr  v.  Union  Mut.  F.  Ins. 
Co.  28  Mo.  App.  215. 

In  Insurance  Commissioner  v.  People's  F. 
Ins.  Co.  68  N.  H.  51,  44  Atl.  82.  a  policy 
holder  was  heW  entitled  to  take  advantage 
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of  a  clause  in  a  fire-insurance  policy  per- 
mitting him  to  terminate  the  same  and  re- 
cover the  unearned  premium  by  surrender- 
ing the  policy,  although  receivership  pro- 
ceedings were  pending  against  the  insur- 
ance company  at  the  time  such  policy  hold- 
ers sought  to  take  advantage  of  this  clause. 
It  is  said  that  the  amount  to  be  repaid  by 
the  company  on  the  cancelation  of  the 
policy  is  to  be  determined  by  the  contract 
to  the  same  extent  as  it  would  have  been  if 
receivership  proceedings  had  not  been  begtm. 
That  these  proceedings  introduced  no  new 
element  into  the  contract,  and  did  not  de- 
prive a  policy  holder  of  his  right  to  be  paid 
a  pro  rata  part  of  the  premium  when  his 
policy  was  canceled  by  the  dissolution  of 
the  company. 

In  Franzen  v.  Hutchinson,  94  Iowa,  95, 
62  N.  W.  698,  it  was  held  that  local  poli<y 
holders  of  a  foreign  insurance  company, 
which  had  made  an  assignment  for  creditors 
in  a  different  state  could  avail  themselves 
of  a  clause  in  their  policies  authorizing 
them  to  cancel  the  same  and  demand  the 
unearned  portions  of  premiums  which  they 
had  paid;  and  that  they  could  enforce  these 
demands  against  any  property  of  the  com- 
pany within  the  state. 

In  Fogerty  v.  Philadelphia  Trust,  S.  D.  ft 
Ins.  Co.  75  Pa.  125,  while  the  right  of  a 
policy  holder  to  file  his  claim  as  a  creditor 
oif  an  insolvent  fire  insurance  company  be- 
cause of  the  unearned  premium  on  a  policy 
issued  by  such  company  was  recognized,  his 
right  to  set  off  such  claim  in  an  action 
against  him  in  behalf  of  the  company,  for  a 
loan  made  to  him  by  the  company,  was 
denied. 

A  statutory  provision  that  policy  holders 
of  subsisting  policies  in  a  company  dis- 
solved are  entitled  to  the  pro  rata  portion 
of  the  premium  paid  by  them  was  held  in 
People  v.  Security  Life  Ins.  ft  Annuity  Co. 
78  N.  Y.  114,  34  Am.  Rep.  522,  not  to  apply 
to  policies  in  life  insurance  companies,  but 
only  to  policies  of  other  classes  which  have 
a  definite  term  to  run. 

In  Lovell  v.  St.  Louis  Mut.  L.  Ins.  Co.  Ill 
r.  S.  264,  28  L.  ed.  423,  4  Sup.  Ct.  Rep.  390, 
the   holder  of   a   life-insurance   policy  was 


in08. 


STATE  EX  BEL.    SCHAEFER  v.  ^SflNXESOTA  TITLE  INS.  &  T.  CO. 


C41 


pany  for  a  policy  insuring  the  title  to  cer- 
tain property  it  then  owned,  upon  which, 
aft^r  due  invest  i|»at ion,  a  policy  was  issued 
in  due  form  insuring  the  title  for  the  period 
of  twenty-five  years  from  its  date,  and 
claimant  paid  the  premium  charged  there- 
for, amounting  to  $45.  Thereafter,  on 
March  26,  1907,  about  two  months  after 
the  issuance  of  the  policy,  the  insurance 
company,  in  proceedings  instituted  by  the 
attorney  general,  was  duly  adjudged  in- 
solvent, and  a  receiver  appointed  to  wind 
up  its  afTairs.  In  June,  1907,  claimant 
filed  with  the  receiver  as  a  demand  against 
the  company  a  claim  for  the  return  of  the 
premium  so  paid.  The  question  whether 
the  claim  should  be  allowed  came  up  for 
hearing  before  the  court  below,  where  judg- 


ment was  ordered  for  claimant  for  the  un- 
earned part  of  the  premium  less  $10,  which 
the  court  held  the  company  was  entitled  to 
retain  for  services  rendered  in  the  examina- 
tion of  the  title  preparatory  to  the  issu- 
ance of  the  policy.  Both  parties  appealed. 
We  have  found  no  case  involving  the 
right  of  a  policy  holder  in  an  insurance 
company  like  the  one  before  us,  an  insurer 
of  title  to  real  property,  to  a  return  of  the 
unearned  part  of  the  premium,  where, 
before  the  expiration  of  the  policy, 
the  insurance  company  became  insolvent 
and  retired  from  business.  The  question 
is  entirely  new  and  one  of  first  impres- 
sions. We  discover  no  reason,  however, 
for  notr  applying  the  rule  applicable  to  the, 
in  a  measure,  analogous  case  of  a  fire  in- 


lield  entitled  to  his  pro  rata  share  of  un- 
earned premiums  upon  the  consolidation  of 
such  life  insurance  company  with  another 
company.  It  is  to  be  noted,  however,  in 
this  case,  that  the  insured  canceled  his  pol- 
icy because  of  the  consolidation,  and  de- 
manded as  the  measure  of  his  damages  all 
premiums  paid  by  him.  The  court,  however, 
held  that  he  had  had  the.  benefit  of  protec- 
tion for  five  years  under  his  policy,  and  the 
value  of  that  protection  should  be  deducted 
from  the  premiums  paid. 

But  Hone  v.  Boyd,  1  Sandf.  481,  de- 
nied the  right  of  the  holder  of  a  policy  of 
marine  insurance  to  have  the  ratable  propor- 
tion of  the  premium  for  the  period  remain- 
ing unexpired  at  the  time  the  insurer  be- 
came insolvent  abated  from  the  amount  of 
his  premium  note  in  an  action  thereon  by  the 
receivers.  This  decision  appears  not  to  be 
in  accord  with  the  other  decisions. 

Mutual  companieB, 

Where  »  company  authorized  to  insure 
either  upon  the  customary  mutual  plan,  tak- 
ing deposit  notes  subject  to  assessments 
from  time  to  time  in  proportion  to  losses, 
or  for  a  term  of  years  at  a  fixed  annual 
premium,  receiving  the  first  year's  pre- 
miums in  advance  and  taking  notes  payable 
in  instalments  at  the  commencement  of 
each  of  the  years  during  which  the  policy 
is  to  run,  issues  a  policy  in  the  latter  form, 
the  holder  does  not  thereby  becmne  a  stock- 
holder; and  his  obligation  to  continue  pay- 
ment of  the  notes  terminates  upon  the  in- 
solvency of  the  company,  the  note  for  that 
year  having  been  paid.  Farmers'  &  M.  Ins. 
Co,  ▼.  Smith,  63  III.  187. 

So,  a  policy,  issued  by  a  mutual  fire  in- 
surance company  but  in  the  form  of  policies 
issued  by  stock  insurance  companies,  was 
hold,  in  Re  Minneapolis  Mut.  F.  Ins.  Co. 
49  Minn.  291.  51  N.  W.  921,  not  to  make 
the  holder  a  member  of  the  company;  and 
his  right,  upon  the  termination  of  the  policy 
by  insolvency  proceedings,  to  repayment  of 
the  unearned  premium,  was  not  inferior  to 
the  claims  of  other  policy  holders  who  had 
suffered  loss  by  fire. 
19L.R.A.(N.S.)  41 


And  one  who,  under  a  statute  providing 
that  a  cash  premium,  when  paid  to  a  mu- 
tual insurance  company,  is  to  be  received  in 
lieu  of  a  deposit  note,  pays  the  premium  in 
cash,  is  entitled,  upon  the  cancelation  of  the 
policy,  to  receive  back  a  proportion  thereof, 
to  be  determined  upon  the  same  basis  as  the 
rebate  on  a  deposit  note ;  and  such  obligation 
to  repay  is  a  liability  of  the  corporation 
which  must  be  discharged  by  its  receiver. 
Raegener  v.  Willard,  44  App.  Div.  41,  60  N. 
Y.  Supp.  478. 

In  Carr  v.  Union  Mut.  F.  Ins.  Co.  33  Mo. 
App.  291,  4;he  statute  relating  to  recovery 
of  unearned  premiums  (see  28  Mo.  App. 
215,  supra)  upon  the  dissolution  of  an  in- 
surance company  was  held  to  apply  to  pol- 
icies in  mutual  fire  insurance  companies 
containing  a  clause  authorizing  their  sur- 
render by  the  policy  holder  at  any  time,  and 
the  recovery  by  him  of  the  unearned  premium 
thereon. 

But,  where  a  policy  of  a  mutual  insur- 
ance company  contained  a  clause  that,  in 
the  event  of  the  dissolution  of  the  company 
because  of  its  insolvency,  the  insured,  in 
addition  to  the  cash  premium  paid  by  him, 
should  pay  a  sum  equal  thereto,  if  neces- 
sary, to  meet  the  liabilities  of  the  company, 
it  was  held,  in  Hammond  v.  Knox.  125  App. 
Div.  9,  109  N.  Y.  Supp.  367,  that,  where  the 
liability  of  the  company  was  such  as  to  re- 
quire the  entire  premium  paid,  and  also  the 
full  additional  amount  which  the  policy 
holder  had  obligated  himself  to  pay,  he 
could  not  avail  himself  of  another  clause 
in  the  policy  permitting  policy  holders  to 
cancel  their  policies  at  any  time  and  re- 
cover the  unearned  premium. 

In  Dewey  v.  Davis,  82  Wis.  500,  52  N.  W. 
774.  and  Atlas  Paper  Co.  v.  Seamans,  82 
Wis.  504,  52  N.  W.  775,  it  was  held  that, 
to  entitle  the  holder  of  a  policy  of  a  mutual 
insurance  company,  whether  issued  on  the 
"cash  plan"  or  the  "mutual  plan,"  to  the 
return  of  unearned  premiums,  he  must  bring 
himself  within  the  terms  of  a  statute  de- 
claring that,  at  the  request  of  the  insured, 
the  company  shall  cancel  the  policy  and  re- 
turn the  unearned  premium,  or  of  the  pro- 
vision of  Xhe  by-laws  giving  the  company 


642 


MINNESOTA  SUPREME  COURT. 


Ovyi^ 


Burance  company.  It  has  been  held  in 
respect  to  such  companies  that  the  ad- 
judication of  insolvency  and  the  appoint- 
ment of  a  receiver  to  close  the  affairs  of 
the  company  in  effect  annuls  the  policy 
and  entitles  the  holder  thereof  to  a  return 
of  the  unearned  premium.  Taylor  v. 
North  Star  Mut.  Ins.  Co.  46  Minn.  198,  48 
N.  W.  772;  Re  Minneapolis  Mut.  F.  Ins. 
Co.  49  Minn.  291,  61  N.  W.  921;  Smith  v. 
National  Credit  Ins.  Co.  66  Minn.  283,  33 
L.R.A.  511,  68  N.  W.  28;  McCallum  v.  Na- 
tional Credit  Ins.  Co.  84  Minn.  134,  86  N. 
W.  892.  In  the  case  of  ftre,  hail,  storm,  or 
other  like  insurance,  the  indemnity  is 
against  loss  which  may  occur  at  some  time 
in  the  future  during  the  life  of  the  policy, 
and  the  contract  serves  as  a  protection  to 
the  policy  holder  during  that  time.  In  the 
title  insurance  the  situation  is  the  same, 
save  that  the  loss  suffered  must  arise  from 
some  defect  in  the  title  existing  at  the 
time  of  or  before  the  policy  was  issued,  and 
is  subsequently  successfully  asserted  to  the 
damage  of  the  policy  holder.  So  that,  sub- 
stantially, the  indemnity  in  either  case  is 
against  future  loss  or  damage;  the  loss 
arising  in  the  one  case  from  the  happening 
of  a  future  event,  and  in  the  other  from  a  loss 
subsequent  to  the  date  of  the  policy  by  rea- 
son of  the  successful  assertion  of  an  adverse 
title  or  interest  in  the  land  insured  which 
existed  at  the  time  or  before  the  contract 
was  made.  That  a  loss  of  this  kind  might 
arise  in  the  future,  though  the  chances  in 
this  class  of  insurance  are  strongly  against 
such  a  result,  brings  the  case,  by  .analogy, 
within  the  rule  applicable  to  other  insur- 


ance contracts,  and  the  trial  court  was  cor- 
rect in  applying  it.  The  difference  in  prob- 
able or  possible  lo«s  in  the  two  classes  of  in- 
surance is  practically  one  of  degree  only; 
the  probability  of  loss  in  this  class  bc;ing 
materially  less  than  in  the  case  of  fire  in- 
surance. 

We  are  also  of  opinion,  and  so  hold,  that 
the  court  adopted  the  correct  rule  of  dam- 
ages. The  court  held  that  the  claimant  was 
entitled  to  the  return  of  the  premium  less 
a  proportionate  amount,  which  it  may  he 
said  the  company  earned  up  to  the  time  of 
its  insolvency,  and  the  sum  of  $10,  allowed 
for  the  examination  of  the  title  before  is- 
suing the  policy.  The  allowance  of  this 
item  is  fully  justified  by  the  terms  of  the 
contract,  by  which  claimant  agreed  to  pay 
for  the  insurance  the  sum  of  $45,  with  the 
understanding  that  $10  thereof,  which  was 
paid  at  the  time  of  the  application,  should 
be  retained  by  the  company,  whether  the 
policy  was  issued  or  not,  as  compensation 
for  services  rendered  in  the  investigation  of 
the  title.  The  company  fully  performed 
this  service.  If  a  policy  had  not  been  is- 
sued, the  applicant  could  not  demand  its  re- 
turn;, and  if,  under  such  circumstances,  it 
could  be  retained  by  the  company,  the  fact 
that  it  issued  the  policy  should  not  forfeit 
its  right  to  retain  it  for  the  same  service. 
The  court  adopted  the  rule  of  time  in 
measuring  the  earned  portion  of  the  pre- 
mium. It  is  urged  that  this  was  incorrect, 
and  that  some  other  more  equitable  rule 
should  have  been  applied.  We  are  unable 
to  concur  in  this  contention.  While  it  is 
true  that  the  risk'  of  loss  under  a  contract 


the  right  to  cancel  any  policy,  and  requiring 
it,  in  case  it  does  so,  to  return  the  unearned 
premium,  which  were  the  only  provisions  on 
the  subject;  and  that  the  cancelation  of  the 
policy  by  operation  of  law,  in  consequence 
of  proceedings  to  wind  up  the  company,  did 
not  bring  him  within  either  provision.  The 
court  gave  as  an  equally  conclusive  reason 
why  the  policy  holder  could  not  recover  the 
unearned  premium  that  the  premiiun  notes 
constituted  the  only  funds  in  the  hands  of 
the  receiver  out  of  which  to  pay  the  claims 
against  the  insolvent  company,  and  that 
there  was  no  law  authorizing  an  assessment 
of  those  notes  to  pay  unearned  premiums  on 
policies,  whether  the  premium  was  paid  in 
cash  or  by  note,  the  statute  only  authorizing 
assessments  to  pay  "losses  and  expenses" 
accruing  during  the  period  of  the  insurance. 
In  reaching  the  same  conclusion  upon  a 
very  similar  state  of  facts,  the  court  said,  in 
Com.  V.  Massachusetts  Mut.  F.  Ins.  Co.  112 
Mass.  116:  "Claims  for  return  premium 
stand  upon  footings  varied  according  to  the 
terms  of  the  particular  contract,  and  the 
time  and  circumstances  of  the  cancelation. 
Assuming  that  such  a  claim,  when  the  c;in- 
celation  is  made  necessary  by  insolvency,  or 
19  L.R.A.  (N.S.) 


by  losses  resulting  in  suspension  and  set- 
tlement through  a  receiver  of  the  court,  is 
to  be  regarded  as  belonging  to  the  same 
period  with  the  losses  themselves,  yet,  in 
the  absence  of  particular  agreements,  the 
foundation  of  such  a  claim  is  not  obvious. 
Th*e  appropriation  of  the  fund  is  contem- 
plated by  the  nature  of  the  association;  its 
exhaustion  results  from  the  limit  fixed  by 
statute,  which  becomes  an  element  in  the 
contract,  even  when  not  expressly  contained 
therein.  No  *just  claim'  against  the  com- 
pany arises  from  the  fact  that  all  future 
indemnity  is  thus  practically  rendered  inef- 
fectual. In  that  condition  of  things,  if  the 
party  would  be  entitled,  on  any  ground,  to 
maintain  an  action,  or  prove  a  claim,  for 
the  loss  of  his  unexpired  term  by  the  can- 
celation of  his  policy,  it  would  seem  that 
the  measure  of  his  damages  must  be  reduced 
to  a  minimum."  The  court  added,  however, 
that  these  suggestions  did  not  apply  to  the 
case  of  a  cancelation  effected  before  the  oc- 
currence of  losses,  whereby  the  party  is  re- 
lieved from  liability  to  assessment,  and  his 
claim  has  already  become  fixed  as  a  debt 
against  the  solvent  company. 
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of  this  kind,  unlike  other  insurance,  dimin- 
iihes  with  the  lapse  of  time,  and  as  the  end 
of  the  period  covered  by  the  policy  ap- 
proaches there  is  less  and  less  likelihood  of 
loss,  yet  to  attempt  to  say  from  this  basis 
what  proportion  of  the  premium  has  been 
earned  would  involve  the  matter  in  arbitrary 
speculation,  and  bring  up  at  an  exceeding- 
ly unsatisfactory  result,  since  no  certain  or 
definite  rul6  could  be  eyolved  from  that 
process  of  reasoning;  whereas,  on  the  other 
hand,  to  apportion  the  time  during  which 
the  policy  was  in  force  to  that  of  the  unex- 
pired period  leaves  no  room  for  speculation 
or  conjecture,  does  not  involve  an  effort  to 
measure  the  value  of  the  possibility  or  prob- 
ability of  a  loss,  and  fixes  a  rule  which,  if 
not  wholly  satisfactory,  is  at  least  definite 
and  certain. 

Our  conclusions,  therefore,  are  in  har- 
mony with  those  reached  by  the  learned 
trial  judge,  and  his  order  in  the  premises 
it  affirmed. 


WEST  VIRGINIA   StrPREMB   OOURT 
OF  APPBAIiS. 

WADB  H.  BRONSON,  Trustee,  etc.,  of  Co- 
lumbia Distilling  Company,  Plff.  in  Err., 
v. 
NEW  YORK  FIRE  INSURANCE  COMPA- 
NY. 

(—  W.  V».  — ,  63  8.  B.  283.)' 

Fire  insurance  —  possesBion  of  proper- 
ty —  receiver  —  forfeiture. 
A  fire-insurance  policy  on  personal  prop- 
erty  provides    that,    if   any   change    takes 
plaoe  in  the  interest,  title,  or  possession  of 

Headnote  by  Bbannoh,  J. 


the  property,  "whether  by  legal  process  or 
judgment,  or  otherwise,"  the  policy  shall 
be  wholly  void.  The  appointment  of  a  re- 
ceiver in  a  suit  to  take  possession  and 
control  of  the  property,  who  takes  actual 
possession  of  it^  prevents  recovery  of  loss 
under  it. 

(December  9,  1908.) 

I?  RROR  to  the  Circuit  Court  for  Mingo 
J  County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re* 
cover  upon  a  fire-insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stokes  A  Bronson  and  Shep- 
pard,  Koodykoonta,  A  Scherr  for  plain- 
tiff in  error. 

Messrs.  Vinson  A  ThompeoB  and 
Brown  A  Wiles,  for  defendant  in  error: 

The  provision  of  the  insurance  policy  is 
a  material  one,  and  the  taking  of  posses- 
lion  by  the  trustee  avoids  the  policy. 

Northam  v.  Dutchess  County  Mut.  F.  Ins. 
Co.  166  N.  Y.  319,  82  Am.  St.  Rep.  655,  59 
N.  E.  912;  Carey  y.  German  American  Ins. 
Co.  84  Wis.  80,  20  LJi.A.  267,  36  Am.  St. 
Rep.  907,  54  N.  W.  18;  Burr  v.  German  Ins. 
Co.  84  Wis.  76,  36  Am.  St.  Rep.  905,  54 
N.  W.  22;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Ar- 
chibold  (Tex.  App.)  16  Ins.  Law  J.  158. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

The  New  York  Fire  Insurance  Company 
issued  a  policy  to  the  Columbia  Distilling 
Company  insuring  a  stock  of  liquors  and 
other  personal  property.  The  policy  con- 
tained the  provision  that  "this  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed thereon  or  added  thereto,  shall  be 


Cttae  Note.  —  Effect  of  appointment  of 
receiver  for  insured  on  fire  inaur' 
once* 

The  appointment  of  a  receiver  for  a  mort- 
gagee to  whom  a  policy  of  insurance  was 
expressly  payable,  after  the  destruction  of 
the  insured  property,  does  not  violate  a  con- 
dition of  the  policy  tiiat,  if  any  change  shall 
take  plaoe  in  the  title  or  possession  of  the 
property,  whether  by  sale,  transfer,  or  con- 
veyance, in  whole  or  in  part,  by  le<?al  proc- 
ess, or  judicial  decree,  the  policy  shall  be 
void.  Small  v.  Westchester  F.  Ins.  Co.  61 
Fed.  789.  The  court  said  that,  as  the  re- 
ceiver was  appointed  after  the  loss  occurred 
and  a  right  of  action  therefor  had  accrued, 
no  forfeiture  thereby  occurred. 

So,  the  appointment  of  a  receiver  to  take 
possession  of  insured  property  pending  a  pro- 
ceeding to  foreclose  a  mortgage  thereon, 
where  the  policy  was  expressly  payable  to 
the  mortgagee,  does  not  violate  a  condition 
of  the  policy  rendering  it  void  if  any  change 
takes  place  in  the  title  or  possession  by  leflnd 
19L.R.A.(N.S.) 


process,  judicial  decree,  or  voluntary  trans- 
fer or  conveyance,  as  the  possession  of  the 
receiver,  as  an  officer  of  the  court,  being  for 
the  benefit  of  all  parties  concerned,  doos 
not,  as  between  the  mortgagee  and  the  in- 
surer, impair  or  diminish  the  interest  of  the 
latter  in  the  insured  property.  Lancashire 
Ins.  Co.  V.  Boardman,  68  Kan.  339,  62  Am. 
St  Rep.  621,  49  Pae.  92. 

The  taking  possession,  by  a  receiver,  of 
insured  property  at  the  instance  of  a  mort- 
gagee, to  whom  the  loss  was  expressly  pay- 
able, in  order  to  preserve  the  value  of  the 
insured  property  as  security,  is  not  a  vio- 
lation of  a  condition  of  a  policy  providing 
that  it  shall  be  void  if  the  insured  property 
be  levied  on  or  taken  into  possession  or  cus- 
tody under  any  proceeding  in  law  or  equity, 
whether  there  is  any  change  of  possession  or 
not.  Farmers'  F.  Ins.  Co.  v.  Baker,  94  Md. 
545,  61  Atl.  184.  The  court  observed  that 
such  a  condition  did  not  mean  a  taking  in- 
to custody  as  the  result  of  the  appointment 
of  a  receiver  for  the  insured  property  under 
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void  if  •  •  .  any  change  other  than  by 
death  of  the  insured  takes  place  in  the  in- 
terest, title,  or  possession  of  the  subject  of 
insured  (except  change  of  occupancy  with- 
out increased  hazard)  whether  by  legal  proc- 
ess, or  judgment,  or  by  voluntary  act  or 
the  insured,  or  otherwise,  or  if  this  policy 
Ik'  assigned  before  loss.*'  A  suit  was 
brought  to  dissolve  the  insured  corporation, 
una  in  it  a  receiver  was  appointed  to  oper- 
ate the  distillery  and  take  possession  and 
control  of  the  company's  property,  including 
the  personalty  insured,  and  the  receiver  did 
take  actual  possession  of  such  property. 
I^ter  a  proceeding  in  bankruptcy  was  insti- 
tuted against  the  distilling  company  to  ad- 
judge it  a  bankrupt,  and  in  this  bankruptcy 
proceeding  another  receiver  was  appointed 
to  take  possession  of  the  said  property, 
and  he  did  take  possession  of  it.  Later  a 
fire  destroyed  the  property  insured.  We  have 
in  hand  a  writ  of  error  in  an  action  brought 
by  Bronson,  trustee  in  bankruptcy,  against 
the  insurance  company,  to  recover  from  it 
the  loss  arising  from  the  fire.  The  judge 
of  the  circuit  court  of  Mingo  county,  upon 


agreed  facts,  rendered  judgment  for  the  in- 
surance company. . 

The  sole  question  here  is  whether  tbe 
change  of  possession  into  the  hands  of  the 
said  receivers  avoids  the  policy,  and  bars 
recovery  because  of  the  clause  in  the  pol- 
icy above  quoted.  We  think  no  recovery 
can  be  had  upon  it.  By  the  appointment  of 
the  receiver  and  his  taking  actual  posses- 
sion of  the  property,  the  distilling  company, 
which  was  in  possession  when  the  policy  is- 
sued, was  deprived  of  the  possession.  When 
an  insurance  company  insures  property  for 
one  person,  it  has  inquired  into  his  careful- 
ness and  character,  and  it  trusts  him  to 
provide  for  the  safety  of  his  own  property, 
while  he  has  it  in  possession;  but  it  does 
not  trust  everybody  into  whose  hands  it 
may  come,  whether  he  be  receiver  or  not. 
The  very  thing  against  which  that  policy 
provided  had  taken  place  before  the  fire, — 
a  total  change  of  possession.  The  distilling 
company  no  longer  guarded  the  property. 
It  was  in  the  hands  of  one  not  moved  by 
the  same  interest  to  care  for  the  property 
as  would  be  the  distilling  company  when 
solvent    and    operating.     Its    interest    had 


such  circumstances,  as  such  appointment 
was  an  incident  growing  out  of  the  particu- 
lar situation,  and  could  not  have,  and  was 
not  intended  to  have,  any  ultimate  effect  up- 
on the  title  or  possession,  being  merely  an 
expedient  devised  to  meet  the  exigency,  the 
intention  and  effect  being  fherely  to  make 
temporary  provisions  for  the  care  and  pro- 
tection of  the  property  in  the  interest  of 
all  concerned. 

So,  the  appointment  of  one  copartner,  in 
a  dissolution  proceeding,  as  a  receiver  pen- 
dente lite  of  the  insured  copartnership  prop- 
erty, the  receiver  continuing  the  business, 
does  not  constitute  such  a  change  in  the  ac- 
tual custody  of  the  property  as  will  violate 
a  condition  of  a  policy  that,  if,  the  insured 
property  is  sold  or  transferred,  or  any 
change  takes  place  in  title  or  possession; 
whether  by  legal  process,  or  judicial  decree, 
or  voluntary  transfer  or  conveyance,  the 
policy  shall  be  void:  as  his  appointment 
works  no  change  in  the  possession  of  the 
partnership,  the  legal  title  to  the  property 
remaining  in  the  latter  and  it  is  a  change 
in  legal  title  only  that  will  avoid  the  policv. 
Keeney  v.  Home  Ins.  Co.  71  N.  Y.  306,  27 
Am.  Rep.  60,  reversing  3  Thomp.  &  C.  478. 

In  Herman  Bros.  v.  Katz  Bros.  101  Tenn. 
118,  41  L.R.A.  700,  47  S.  W.  86,  the  court  i 
denied   the  contention   that  the  destruction  } 
of   insured   personalty   between   the   seizure  \ 
thereof  upon  attachment  and   the  appoint-  i 
nient  of  a  receiver  constituted  an  increase*  ' 
of  risk,  and  violated  a  provision  rendering  j 
a  policy  void  if  any  change  takes  place  in 
the   title   or   posseasion   of  the   subject-mat- 
ter of  insurance,  whether  by  legal  process.  , 
or  judrrment,  or  by  the  voluntary  act  of  the 
insured,   or  otherwise.  j 

The    appointment   of   a    receiver   to    take  1 
I9L.R.A.(N.S.) 


charge  of  and  collect  the  rents  from  leased 
property,  which  was  insured  in  the  name  o*^ 
a  trustee,  for  the  benefit  of  the  property 
owner's  creditors,  whom  the  receiver  suc- 
ceeded, does  not  violate  a  condition  of  a 
policy  rendering  it  void  if  any  change  taJces 
place  in  title  or  possession  of  the  property, 
whether  by  sale  or  judicial  decree,  without 
notice  to  the  company  and  its  consent  in- 
dorsed thereon,  as  the  appointment  of  a  re- 
ceiver did  not  work  such  a  change  in  the 
possession  or  title  of  the  property  as  the 
policy  contemplated,  or  render  the  insured 
less  watchful  in  guarding  and  preserving  the 
property  from  destruction.  Georgia  Home 
Ins.  Co.  v.  Bartlett,  91  Va.  305,  50  Am.  St. 
Rep.  832,  21  S.  E.  476. 

Where  a  policy  of  fire  insurance  runs  to  a 
receiver  in  a  designated  suit,  a  mere  change 
of  receivers  does  not  involve  a  change  of 
title  or  possession.  Thompson  v.  Phenix 
Ins.  Co.  136  U.  S.  287,  34  L.  ed.  408,  10  Sup. 
Ct.  Rep.  1019. 

No  condition  of  a  fire-insurance  policy 
against  change  of  possession  or  title  is  vio- 
lated by  the  appointment  of  a  receiver  in 
bankruptcy  for  the  insured  after  the  de- 
struction of  the  insutled  property,  (tordon 
V.  Mechanics'  &  T.  Ins.  Co.  120  La.  441,.  15 
L.R.A.(N.S.)  827,  124  Am.  St.  Rep.  434,  43 
So.  384;  Fuller  v.  Jameson,  08  App.  Div. 
53,  90  N.  Y.  Supp.  450,  affirmed  without 
opinion  in  184  N.  Y.  605,  77  X.  E.  1187: 
Fuller  V.  New  York  F.  Ins.  Co.  184  Mass.  \2. 
67  N.  E.  879. 

As  to  the  effect  of  bankruptcy  or  insol- 
vency proceedings  or  assignment  for  bene^- 
fit  of  creditors,  on  fire  insurance,  see  case 
note  to  Gordon  v.  Mechanics'  &.  T.  Ins.  Co. 
16  L.R.A.(N.S.)  827. 
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practically  ceased.  It  was  bankrupt.  Kerr, 
Ihb.  §  151,  says  that  a  condition  of  a  policy 
that,  if  any  change  of  title  or  possession 
takes  place,  "whether  by  sale,  transfer,  con- 
yeyance,  legal  process,  or  judicial  decree, 
then  and  in  every  such  case  the  policy  shall 
be  void,  includes  an  involuntary  as  well  as 
a  voluntary  change  of  possession.  A  writ 
of  attachment  is  process,  and  the  fact  that 
an  officer  levied  upon  property  insured  un- 
der a  writ  of  attachment,  and  took  posses- 
sion thereunder,  shows  a  change  of  posses- 
sion, avoiding  the  policy."  The  case  cited 
by  Kerr — Carey  v.  German  American  Ins. 
Go.  84  Wis.  80,  20  L.R.A.  267,  36  Am.  St. 
Rep.  907,  64  N.  W.  18— so  holds.  The  mere 
delivery  to  a  sheriff  of  an  execution  ior 
levy  is  not  a  change  of  title  or  possession 
under  such  a  policy,  nor  even  is  its  levy, 
unless  the  officer  takes  actual  possession, 
though  the  levy  gives  him  constructive  pos- 
session; but  it  is  different  if  he  takes  ac- 
tual possession.  A  sale  under  decree  does 
not  change  interest,  so  long  as  the  insured 
remains  in  possession  and  retains  right  of 
redemption.  Vance,  Ins.  464.  It  is  the 
actnal  change  of  possession,  physical  posses- 
sion, that  violates  the  policy.  In  this  case 
there  was  such  change  of  possession.  It 
will  be  found  on  reading  the  authorities 
that  actual  change  of  possession  under  legal 
procedure  so  operates.  Walradt  ▼.  Phoenix 
Ins.  Co.  136  N.  Y.  375,  32  Am.  St.  Rep.  752, 
32  N.  E.  1063;  Phosnix  Ins.  Co.  v.  Lawrence, 
4  Met.  (Ky.)  9,  81  Am.  Dec.  521;  Wood  v. 
American  F.  Ins.  Co.  149  N.  Y.  382,  52  Am. 
St.  Rep.  733,  44  N.  E.  80;  McClelland  v. 
Greenwich  Ins.  Co.  107  La.  124,  31  So.  691. 
Cleavenger  v.  Franklin  F.  Ins.  Co.  47  W.  Va. 
595,  35  S.  E.  998,  does  not  militate  against 
this  position,  but  supports  it.  It  holds  that 
a  decree  of  sale  which  is  not  executed  un- 
til after  the  fire  does  not  avoid  a  policy  such 
as  is  involred  in  this  case  because  there  was 
no  change  of  title  or  possession  until  after 
the  fire;  that  is,  if  there  had  been  such 
change  of  possession,  it  would  be  different. 
The  case  of  Georgia  Home  Ins.  Co.  v.  Bart- 
lett,  91  Va.  305,  50  Am.  St.  Rep.  832,  21 
S.  E.  476,  would  not  support  a  recovery  in 
this  case.  A  corporation  owned  the  proper- 
ty, and  gave  a  deed  to  trustees  to  secure  its 
creditors.  The  trustees  took  out  insurance 
for  the  corporation  in  its  name  and  leased 
the  property.  The  property  was  in  the  pos- 
session of  the  corporation.  The  trustees 
never  took  actual  possession.  The  re- 
ceiver was  appointed  on  the  resignation 
of  the  trustees,  and  left  the  same  lessee  in 
possession.  It  was  held  the  policy  was  not  I 
avoided.  The  court  said  that  the  mere  ap- 
pointment of  a  receiver  did  not  work  any 
such  change  in  the  possession  or  title  of  the 
property  as  contemplated  by  the  clause  of 
19L.R^.(N.8.) 


the  policy.  No  change  of  possession  took 
place.  The  same  lessee  in  possession  under 
the  corporation  before  the  trustees  resigned 
remained  in  possession  after  the  substitu- 
tion of  a  receiver  in  their  place,  and  was 
in  possession  at  the  time  of  the  fire.  The 
court  said:  "The  only  change  that  had  tak- 
en place  was  that  the  court  had  appointed 
J.  Kemp  Bartlett,  Jr.,  as  the  hand  to  receive 
and  sign  receipts  for  rent  arising  from  the 
Luray  inn,  in  the  room  and  stead  of  H.  J. 
Smoot  and  others,  trustees,  resigned.  Tlie 
only  act  performed  by  J.  Kemp  Bartlett,' 
Jr.,  as  receiver  after  his  quaNfication  on  the 
16th  of  October,  1891,  disclosed  by  the  rec- 
ord, was  to  make  an  indorsement  thereon 
extending  for  a  further  time  the  same  lease 
that  was  on  the  property  when  the  policy 
was  executed;  thus  continuing  the  property 
in  the  actual  possession  of  the  same  lessee." 
The  case  of  Thompson  v.  Phenix  Ins.  Co. 
136  U.  S.  287,  34  L.  ed.  408,  10  Sup.  Gt.  Rep. 
1019,  was  where  property  insured  in  the 
name  of  a  receiver  was  in  the  hands  of  the 
court  by  its  receivers  at  the  date  of  the 
policy,  and  the  fire  occurred  while  the  prop- 
erty was  in  the  hands  of  the  receiver  who 
took  out  the  policy.  Before  the  fire,  that 
receiver  resigned,  and  a  new  one  was  ap- 
pointed, but  had  not  qualified  or  taken  pos- 
session when  the  fire  occurred.  There  was 
no  change  of  actual  possession.  It  was  still 
in  the  hands  of  the  first  receiver.  The  court 
held  that  the  mere  name  of  the  receiver  or 
the  personnel  of  the  officer  did  not  change 
the  possession  of  the  property  as  it  was  in 
the  possession  of  the  same  party  at  the  date 
of  the  fire  as  when  the  policy  was  written. 
The  point  of  the  decision  is  that  a  mere 
change  of  the  receiver,  not  changing  pos- 
session, is  not  a  change  of  title  or  posses- 
sion under  the  policy.  But  this  admits  that, 
if  there  were  a  change  of  possession,  it 
would  be  different.  Counsel  asks:  *T)id  the 
appointment  of  a  receiver  increase  hazard 
or  risk?  We  say  "Yes,"  or  might  have  done 
so.  The  company  did  not  choose  the  re- 
ceiver, or  consent  to  his  selection.  It  provid- 
ed against  it.  It  is  the  letter  and  plain 
meaning  and  spirit  of  the  contract,  and  it 
has  been  said  over  and  again,  that  "con- 
tracts of  insurance,  like  other  contracts,  are 
to  be  considered  according  to  the  sense  and 
meaning  of  the  terms,  and,  if  clear  and  un- 
ambiguous, the  terms  are  to  be  taken  in 
their  plain,  ordinary,  and  popular  sense.** 
Imperial  F.  Ins.  Co.  v.  Coos  County,  151 
U.  S.  452,  38  L.  ed.  231,  14  Sup.  a.  Rep. 
379.  The  clause  is  nothing  but  the  usual 
in  policies  made  for  the  protection  of  the 
company,  and  has  been  often  recognized  by 
the  courts  as  valid. 
We  afiirm  the  judgment. 
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ARKANSAS  SUPREME  COURT. 

J.  W.  JOHNSON,  Appt., 

▼. 

MAMMOTH  VEIN  COAL  COMPANY. 

(—  Ark.  — ,  114  S.  W.  722.) 

Master  —  statutory  duty  —  assumptioii 
of  risk. 

1.  A  miner  does  not^  by  continuing  hia 
work  after  the  master  bas  refused  to  com- 
ply with  its  statutory  duty  to  furnish  nec- 
essary props  to  make  the  room  in  which  he 
is  working  safe,  assume  the  risk  of  injury 
from  such  breach  of  duty. 

Same  —  contributory  neglifcenoe. 

2.  It  is  not  negligence  per  ae  for  a  miner, 
knowing  that  a  portion  of  his  room  is  in 
need  of  props  which  the  master  refuses  to 


furnish,  to  continue  to  work  in  another  por* 
tion.  the  roof  of  which  he  has  tested,  where 
the  fall  of  the  unprotected  portion  of  tite 
roof  may  affect  the  portion  in  which  he  ia 
working,  or  may  not. 

(McCuIloch,  J.,  dissents.) 
(November  9,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Sebastian  Comity 
in  defendant's  favor  in  an  action  brou^t 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant* a 
negligence.    Reversed. 

Statement  by  Hill,  Ch.  J.; 

Johnson  brought  suit  against  the  Mam- 


Caae   Note.  ^  ServanVs   assumption    of 
■    risk  of  the  master^a  hreaeh  of  a  stat- 
Mtory  duty, 

'  This  subject  is  treated  in  a  case  note  to 
Denver  &  R.  G.  R.  Co.  v.  Norgate,  6  L.R.A. 
(N.S.)  981.  The  cases  subsequently  de- 
cided are  characterized  by  the  same  conflict 
that  was  disclosed  in  that  note. 

The  present  note  does  not  cover  the  ques- 
tion whether  assumption  of  risk  is  available 
as  a  defense  to  an  action  based  on  the  em- 
ployment of  a  child  under  statutory  age.  ( see 
on  that  subject  case  note  to  Lenahan  v.  Pitt- 
ston  Coal  Min.  Co.  12  L.R.A.(N.S.)  461); 
nor  the  question  whether  the  doctrine  of 
assumed  risk  is  available  under  a  statute 
abolishing  or  modifying  the  fellow-servant 
rule;  nor  the  question  whether  the  defense 
of  contributory  negligence  is  available  as  a 
defense  to  an  action  based  upon  a  breach  of 
the  master's  statutory  duty.  Upon  the  ques- 
tion whether  contributory  negligence  is  a 
defense  where  the  statute  excludes  the  de- 
fense of  assumption  of  risk,  see  case  note  to 
Dumphy  v.  New  York,  N.  H.  &  H.  R.  Co.  13 
L.R.A.(N.S.)    1152. 

By  the  decision  in  DenTer  &  R.  O.  R.  Co.  t. 
Gannon,  40  Colo.  196,  11  L.R.A.(N.S.)  216, 
90  Pac.  853,  Colorado  aligns  Itself  with  those 
jurisdictions  which  permit  the  defense  of 
assumption  of  risk  of  a  master's  neglect  of 
duty,  even  though  the  duty  was  imposed  by 
statute,  it  being  specifically  held  in  that 
case  that  a  switchman  might  assume  the  risk 
of  the  failure  of  the  railroad  company  to 
block  switches,  as  required  by  a  statute 
which  also  declares  that  the  failure  to  do  so 
shall  be  prima  facie  evidence  of  negligence. 

In  Sutton  V.  Des  Moines  Bakery  Co.  135 
Iowa,  390.  112  N.  W.  836,  the  Iowa  supreme 
court,  following  the  previous  decisions  in. 
that  state,  also  holds  that  a  servant  may  as- 
sume the  risk  of  the  absence  of  a  guard  re- 
quired by  statute. 

To  the  same  effect  is  Seely  v.  Tennant, 
104  Minn.  354,  116  N.  W.  648,  following  the 
previous  decision  in  Starr  v.  Great  Northern 
R.  Co.  67  Minn.  18,  69  N.  W.  632. 

And  the  New  Jersey  court  of  errors  and 
appeals,  after  a  review  of  the  cases,  adopts 
this  side  of  the  question  in  Mika  v.  Passaic 
9L.R.A.(N.S.) 


Print  Works  (N.  J.)  70  Atl.  327.  The  court 
emphasizes  the  fact  that  there  is  no  provi- 
sion in  the  statute  expressly  excluding  such 
defense,  and  that  it  provides  a  penalty 
alone  for  violation,  and  makes  no  reference 
to  civil  liability. 

As  shown  in  the  previous  note,  New  York 
if  committed  to  this  side  of  the  question; 
and  it  is  held  in  the  recent  case  of  Bushtia 
V.  Catskill  Cement  Co.  128  App.  Div.  780, 
113N.Y.Supp.  294,  that  the  New  York  doc- 
trine was  not  affected  by  an  amendment  of 
the  factory  act  making  failure  to  comply 
with  its  provisions  a  crime. 

When,  however,  an  action  is  brought  un- 
der the  New  York  employers*  liability  act 
(Laws  1902,  chap.  600,  §  3)  based  upon 
the  violation  of  a  ipecifie  statutory  duty 
on  the  part  of  the  master,  assumption  of 
risk  is  made  a  question  for  the  jury  rather 
than  for  the  court  by  the  provisions  of  §  3 
of  that  act,  to  the  effect  that  an  employee, 
as  a  matter  of  law,  shall  be  deemed  to 
have  assumed  only  the  necessary  risks  in- 
herent in  the  nature  of  the  business  which 
remain  after  the  employer  has  exercised 
due  care  and  has  complied  with  the  laws 
for  the  protection  of  employees;  and  that, 
in  an  action  for  an  injury  for  which  the 
employer  would  otherwise  be  liable,  the 
question  whether  he  understood  and  as- 
siuned  the  risk  shall  be  submitted  to  the 
jury,  subject  to  the  usual  powers  of  the 
court,  in  a  proper  case,  to  set  aside  a  ver- 
dict contrary  to  the  evidence.  Kieman  v. 
Eidlitz,  109  App.  Div.  726,  96  N.  Y.  Supp. 
387,  S.  C.  on  subsequent  appeal,  115  App. 
Div.  141,  100  N.  Y.  Supp.  731. 

It  was  at  one  time  held  by  the  appellate 
division  of  the  first  department  (Ward  v. 
Manhattan  R.  Co.  95  App.  Div.  437, 
88  N.  Y.  Supp.  758)  that  the  pro- 
visions of  §  3  of  the  employers'  lia- 
bility act  applied  wehther  the  action  was 
brought  under  that  act  or  at  common  law; 
but  in  the  subsequent  case  of  Curran  v.  Man- 
hattan R.  Co.  118  App.  Div.  347,  103  N.  Y. 
Supp.  351,  that  court  changed  its  ruling  on 
this  point,  and  held  that  the  section  applied 
only  to  an  action  brought  under  the  act; 
and  it  is  also  held  by  the  appellate  division 
of  the  third  department  in  O'Neil  v.  Karr, 
110  App.  Div.  571,  97  N.  Y.  Supp.  148  (af- 
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moth  Vein  Coal  Company  for  a  personal 
injury  received  in  its  mine;  and,  after 
hearing  the  evidence  adduced,  the  circuit 
judge  directed  a  verdict  to  be  returned  in 
favor  of  the  defendant.  The  sole  question 
on  this  appeal  is  whether  the  plaintiff's  tes- 
timony presented  such  facts  as  would  jus- 
tify the  case  going  to  the  jury.  Johnson's 
testimony  was  to  the  following  effect.  .He 
was  an  experienced  miner,  working  in  room 
No.  2,  east  entry,  of  the  mine  of  the  Mam- 
moth Vein  Coal  Company  on  the  6th  of 
March,  1906.  The  room  was  approximate- 
ly 150  feet  long  by  20  wide.  It  was  prop- 
erly propped  on  both  sides  to  within  15  or 
20  feet  of  the  face  of  the  coal,  the  props 
being  on  both  sides  and  in  the  middle.  On 
the  west  side  there  were  no  props  for  15  or 


20  feet  of  the  face  of  the  coal,  and  on  the 
east  side  there  were  props  to  within  8  or 
10  feet  of  it.  Johnson  was  injured  on 
Wednesday,  and  on  the  preceding  Monday, 
when  he  finished  his  work,  he  called  upon 
the  boss  driver  for  props  to  be  placed  in  his 
room  by  the  next  morning.  The  boss  driver 
was  the  proper  person  upon  whom  to  make 
this  demand,  as  it  was  his  business  to  fur- 
nish props  to  the  miners  upon  demand. 
Johnson  wanted  these  props  to  place  under 
the  west  side  of  his  roof,  as  he  had  dis- 
covered that  that  side  was  drummy  for  a 
space  of  4  to  8  feet.  A  drunmiy  condition 
of  a  roof  is  where  the  rock  is  loosened  to 
some  extent,  and  such  condition  is  danger- 
ous, and  this  fact  was  known  to  him. 
Johnson  had  placed  two  shots,  one  on  the 


firmed  by  the  court  of  appeals),  and  Bush- 
tis  V.  Catskill  Cement  Co.  supra,  that  the 
provisions  of  the  section  on  this  point  are 
not  applicable  in  an  action  at  common  law. 

In  Perrotta  v.  Richmond  Brick  Co.  123 
App.  Div.  626,  108  N.  Y.  Supp.  10,  it  was 
held  by  the  appellate  division  of  the  second 
department  that  the  question  of  the  assump- 
tion of  risk  from  the  failure  of  the  master 
to  provide  a  proper  guard  for  machinery 
was  for  the  jury,  under  §  3  of  the  employers' 
liability  act.  It  does  not  appear  in  this  case, 
however,  whether  the  action  was  brought 
under  that  act  or  at  common  law,  nor  wheth- 
er it  was  based  upon  breach  of  a  common- 
law  duty  of  the  master,  or  upon  his  viola- 
tion of  a  specific  statutory  duty. 

It  will  be  observed  that  the  modification, 
indicated  by  these  cases,  of  the  New  York 
rule  as  to  assumption  of  risk  in  case  of  the 
master's  violation  of  a  statutory  duty,  is  not 
due  to  ^  any  change  of  opinion  as  to  the  ef- 
fect of  a  statute  imposing  specific  duties  up- 
on the  master,  but  is  attributable  solely  to 
the  express  provisions  of  the  employers'  lia- 
bility act  already  referred  to. 

As  shown  in  the  earlier  note,  Indiana  is 
committed  to  the  doctrine  that  a  statute 
imposing  specific  duties  upon  the  master,  by 
implication  excludes  the  defense  of  assump- 
tion of  risk  in  an  action  based  on  the  vio- 
lation of  such  statute.  This  view  is  sus- 
tained, and  applied  in  the  subsequent  case 
of  Diamond  Block  Coal  Co.  v.  Cuthbertson, 
166  Ind.  290,  76  N.  E.  1060,  to  an  action 
based  on  the  violation  of  the  master's  stat- 
utory duty  concerning  coal  mines;  in  United 
States  Cement  Co.  v.  Cooper  (Ind.  App.)  82 
N.  E.  981,  to  an  action  based  on  the  viola- 
tion of  provisions  of  the  factory  act  requir- 
ing machinery  to  be  guarded. 

And  in  Chicago  &  E.  R.  Co.  v., Lawrence, 
169  Ind.  319,  79  N.  E.  363,  82  N.  E.  768,  it 
was  held  that  a  switchman  does  not  assume 
the  risk  from  failure  to  comply  with  an  or- 
dinance requiring  locomotives  running  back- 
ward in  the  nighttime  to  keep  a  conspicuous 
light  at  the  rear;  which  ordinance  was 
adopted  pursuant  to  a  statute  authorizing 
cities  to  provide  for  security  of  citizens  from 
running  trains. 

The  general  proposition  that  a  master 
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may  not  invoke  assumption  of  risk  to  defeat 
an  action  for  injuries  caused  by  his  viola- 
tion of  a  specific  statutory  mandate  or  duty 
is  also  declared  in  Inland  Steel  Co.  v.  Ye- 
dinak  (Ind.)  87  N.  E.  229,  and  is  there  ap- 
plied in  an  action  based  on  the  employment 
of  a  child  over  hours  in  violation  oi  statute. 
(The  application  of  the  principle  to  this 
class  of  cases,  however,  is  not  within  the 
scope  of  this  note.  See,  on  this  question, 
note  to  Lenahan  v.  Pittston  Coal  Min.  Co. 
12L.RA.(N.S.)  461. 

The  view,  however,  that  assumed  risk  is 
not  available  as  a  defense  to  an  action  based 
on  the  violation  of  a  statutory  duty  is  limi- 
ted in  Indiana  to  the  violation  of  a  statute 
imposing  a  positive  and  specific  duty  upon 
the  employer;  and  Monteith  v.  Kokomo 
Wood  Enameling  Co.  169  Ind.  149,  58  L.R.A. 
944,  64  N.  E.  610,  noted  a  distinction  on 
this  point  between  statutes  which  require 
of  the  employer  the  performance  of  a 
specific  duty  e.  g.,  to  guard  or  fence  dan- 
gerous machinery,  and  statutes  such  as  the 
employers'  liability  act  which  do  little  more 
than  declare  the  rule  of  common  law ;  and  in- 
timated that  assumed  risk  might  be  a  de- 
fense to  an  action  based  on  a  statute  of  the 
latter  class. 

And,  recognizing  this  distinction.  White- 
ley  Malleable  Castings  Co.  v.  Wishon  (Ind. 
App.)  85  N.  E.  832,  and  Cleveland,  C.  C.  k 
St.  L.  R.  Co.  V.  Bossert  (Ind.  App.)  87  N. 
E.  158,  hold  that  the  doctrine  of  assumed 
risk  is  read  into  the  statute  modifying  the 
fellow-servant  rule.  (This  specific  question, 
however,  is  not  within  the  scope  of  this  note, 
and  these  cases  are  referred  to  merely  as  il- 
lustrating the  limitation  of  th&  Indiana  doc- 
trine.) 

In  Antioch  Coal  Co.  v.  Rockey,  169  Ind. 
247,  82  N.  E.  76,  it  was  held  that  a  miner 
did  not  assume  the  risk  from  the  failure  to 
comply  with  a  statute  making  it  the  duty  of 
the  mining  boss  to  see  that  all  loose  coal, 
slate,  or  rock  overhead  was  carefully  se- 
cured, and,  if  for  any  reason  such  security 
could  not  be  had,  to  see  that  such  loose  coal, 
slate,  or  rock  was  removed  before  the  miners 
were  permitted  to  resume  work.  The  decision, 
however  does  not  seem  to  rest  upon  the  gen- 
eral doctrine  that  the  statute  impliedly  ex- 
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west  side  and  one  on  the  east  side,  of  the 
room,  and  they  had  been  fired,  evidently 
after  he  had  ceased  work  on  Monday.  He 
(lid  not  work  on  Tuesday,  principally  be- 
cause he  did  not  have  the  props.  He  de- 
manded of  the  boss  driver  props  again  on 
Tuesday  for  Wednesday,  and  they  were 
promised  for  that  time.  He  also  saw  the 
pit  boss,  and  had  a  promise  from  the  pit 
boss  that  he  would  have  the  props  on  Wed- 
nesday, and,  according  to  the  custom  of  the 
mine,  they  should  have  been  taken  to  him 
Wednesday  morning  on  the  first  trip  of 
the  driver.  The  driver  failed  to  bring  them 
to  him  on  that  trip,  and  told  him  he  had 
been  unable  to  get  them.  After  this  de- 
fault of  the  boss  driver  and  the  pit  boss 


to  furnish  him  props  as  demanded  and  u 
promised,  Johnson  continued  to  work  on 
Wednesday  until  he  was  injured,  which  oc- 
curred some  time  after  the  failure  to  bring 
props.  He  worked  on  the  east  side  of  his 
room,  under  that  part  of  the  roof  which  was 
not  drummy  and  which  he  regarded  as 
properly  propped.  He  tented  the  roof  on 
Monday,  and  again  on  Wednesday  after 
the  shots  had  been  fired,  and  found  it  in 
the  same  condition  that  it  was  on  Monday 
before  the  shots  were  fired.  Four  or  5  feet 
of  the  coal  had  been  shot  out  on  the  west 
side  by  the  firing  of  the  shot  there,  and 
this  would  have  some  tendency  to  loosen  the 
roof,  but  on  sounding  it,  in  his  opinion,  iu 
condition  had  not  been  changed.     Had  he 


eludes  the  assumption  of  risk,  but  upon  the 
ground  that  the  facts  did  not  bring  the  case 
within  the  scope  of  the  general  rule  that  a 
servant  assumes  the  risk  of  danger  incident 
to  working  in  a  place  where  the  character 
or  conditions  for  safety  are  constantly 
changing. 

The  question  whether  assumed  risk  is 
available  as  a  defense  to  an  action  based  on 
the  violation  of  a  statute  was  mooted,  but 
not  decided,  in  Madison  v.  Clippinger,  74 
Kan.  700,  88  Pac.  260 ;  but  the  negative  side 
of  that  question  is  expressly  taken  in  West- 
orn  Furniture  &  Mfg.  Co.  v.  Bloom,  76  Kan. 
127,  11  L.R.A.(N.S.)  226,  123  Am.  St.  Rep. 
123,  90  Pac.  821,  specifically  holding  that 
assumed  risk  is  not  available  as  a  defense 
to  an  action  founded  on  a  violation  of  the 
provision  of  the  factory  act.  This  decision 
was  a  deduction  from  the  positions  previous- 
ly taken  in  Kansas  that  assumption  of  risk 
is  one  of  the  terras  of  the  contract  of  employ- 
ment, and  that  the  protection  to  employees 
designed  by  statute  cannot  be  contracted 
away.  Kansas  Buff  Brick  &  Mfg.  Co.  v. 
Stark,  77  Kan.  648,  95  Pac.  1047,  is  to  the 
same  effect. 

Upon  the  same  reasoning  the  doctrine  that 
assumption  of  risk  is  not  available  as  a  de- 
fense to  an  action  based  on  the  violation  of 
a  statutory  duty  of  the  master,  e.  g.,  his  fail- 
ure to  guard  an  elevator  shaft,  is  also  adopt- 
ed by  the  Michigan  supreme  court  in  Murphy 
V.  Grand  Rapids  Veneer  Works,  142  Mich. 
677,  106  N.  W.  211. 

And  two  of  the  judges  expressed  an  opin- 
ion to  the  same  effect  in  Swick  ▼.  ^tna 
Portland  Cement  Co.  147  Mich.  464,  111  N. 
W.  110.  The  other  three  judges  concurred 
in  the  result  only;  but  it  does  not  necessari- 
ly follow,  that  they  entertained  any 
doubt  on  this  point,  as  their  refusal  to  as- 
sent to  the  opinion  may  have  been  due  to 
other  points  considered  therein. 

The  Oregon  supreme  court,  in  Hill  v.  Sau- 
gestad  (Or.)  98  Pac.  624,  also  aligns  itself 
with  the  courts  holding  that  assumption  of 
risk  is  not  available  as  a  defense  to  an  ac- 
tion based  on  the  violation  of  the  master's 
statutory  duty. 

And  the  Washington  doctrine  that,  in  the 
absence  of  provisions  to  the  contrary,  the 
statute  prescribing  specific  duties  on  the 
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part  of  the  master  by  implication  precludes 
the  defense  of  assumption  of  ri!«k  was  fol- 
lowed in  the  subsequent  case  of  Gustafson  v. 
A.  J.  West  Lumber  Co.  (Wash.)  97  Pac. 
1094  (failure  to  guard  saw.) 

And  it  was  held  that  the  repeal  of  the 
factory  act  of  1903  after  an  injury  sustained 
by  an  employee  did  not  restore  the  right  to 
rely  on  the  assumption  of  risk,  as  to  an  in- 
jury occurring  before  the  repeal,  although 
the  trial  of  the  action  took  place  after  the 
repeal.  Miller  v.  Union  Mill  Co.  45  Wash. 
199,  88  Pac.  130. 

In  Johnston  ▼.  Northern  Lumber  Co.  42 
Wash.  230,  84  Pac.  627,  however,  where  the 
master  had  attempted  to  comply  with  the 
requirement  of  the  factory  act  of  1903  to 
provide  a  "proper  guard"  by  furnishing  a 
guard  of  the  kind  approved  by  experienced 
mill  men,  it  was  held  that  the' doctrine  pre- 
cluding defense  of  assumption  of  risk  was 
not  applicable.  It  is  not  clear,  however,  how 
the  question  of  assumption  of  risk  could  be 
involved  here  as  the  court  seems  to  have 
been  of  the  opinion  that,  under  the  circum- 
stances, there  was  no  violation  of  the  mas- 
ter's statutory  duty. 

In  Millsap  v.  Beggs,  122  Mo.  App.  1,  97 
S.  W.  956,  the  court  said  that  it  was  unnec- 
essary to  consider  whether  defendant  can  be 
allowed  recourse  to  the  doctrine  of  the  em- 
ployee's assumption  of  obvious  risk  as  dis- 
tinguished from  ordinary  risk,  since,  if  such 
defense  was  allowable,  the  defendant  had  the 
benefit  of  it. 

And  Kirby  ▼.  Manufacturers'  Coal  k  Coke 
Co.  127  Mo.  App.  688,  106  S.  W.  1069,  de- 
clares in  general  terms  that  the  doctrine  of 
assumed  risk  has  no  application  where  the 
master  was  negligent,  without  making  any 
reference  in  this  connection  to  the  statute, 
though  as  a  matter  of  fact  the  plaintiff's  ac- 
tion was  based  on  the  master's  violation  of 
a  statutory  duty. 

Federal  cases. 

As  indicated  in  the  note  to  Denver  k  R. 
G.  R.  Co.  v.  Norgate,  6  L.RJ^.(N.S.)  981, 
there  appears  to  be  some  uncertainty  wheth- 
er the  Federal  courts,  in  actions  based  on  a 
violation  of  a  state  statute,  are  bound  by 
the  decisions  of  the  courts  of  the  state  in 
which   the   statute   waa  enacted,   upon  the 
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received  the  props  he  would  have  placed 
two  or  three  on  the  west  side  6  or  8  feet 
from  the  face  of  the  ooal,  and  he  would  have 
eonaidered  that  sufficient  to  have  made  that 
side  safe.  He  did  not  consider  that  any 
were  needed  on  the  east  side  to  make  that 
.side  safe,  as  the  props  extended  to  within 
H  or  10  feet  of  the  coal  on  that  side.  When 
a  dnunmy  part  of  a  roof  falls,  it  may  fall 
without  affecting  the  other  part,  or  it 
might  possibly  bring  down  some  of  the  ad- 
joining roof  with  it.  While  mining  on  the 
east  side,  close  to  his  shot,  the  drummy 
part  on  the  west  side  fell  and  brought  down 
Home  of  the  roof  over  him,  which  hit  him 
on  the  head  and  shoulders  and  knocked  him 


down,  and  in  falling  he  stumbled  over  a 
pick  handle  which  struck  him  in  the  groin. 
This  fall  over  the  pick  handle  ruptured  him, 
and  he  has  been  permanently  disabled  there- 
by. When  he  fell  his  light  was  put  out, 
and  he  does  not  know  how  much  of  the 
roof  fell.  At  the  conclusion  of  the  evi- 
dence the  trial  judge  granted  the  motion 
of  the  defendant  for  a  peremptory  instruc- 
tion, on  the  ground  that  under  the  decision 
of  Patterson  Coal  Co.  v.  Poe,  81  Ark.  343, 
99  S.  W.  638,  the  plaintiff  assumed  the  risk, 
and  is  not  entitled  to  recover  in  the  action. 
The  plaintiff  has  properly  brought  the  case 
here. 


question  under  consideration.  It  would 
seem,  however,  that  the  question  is  clearly 
cme  of  statutory  construction,  as  to  which 
the  decisions  of  the  state  courts,  of  last  re- 
sort at  least,  would  be  binding.  This  seems 
to  be  assumed  in  Federal  Lead  Co.  v.  Swyers, 
161  Fed.  687,  which,  however,  relying  on 
St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A. 
551,  61  C.  C.  A.  477,  126  Fed.  4  ;5,  and  Den- 
ver &  R.  G.  R.  Co.  v.  Norgate,  6  L.R.A. 
(N.8.>  981,  72  C.  C.  A.  636,  141  Fed.  247, 
5  A.  &  £.  Ann.  Cas.  448,  held  that  assump- 
tion of  risk  was  available  as  a  defense, 
whether  the  case  was  predicated  upon  the 
provisions  of  the  Missouri  statute  requiring 
the  belting,  shafting,  gearing  and  drums  in 
all  manufacturing  establishments,  when  so 
placed  as  to  be  dangerous  to  persons  em- 
ployed thereby,  to  be  securely  guarded,  or 
on  the  statutory  provision  that  no  minor  or 
woman  shall  be  ''required"  to  work  between 
the  ''fixed  or  traversing*'  part  of  a  machine. 
The  eourt  apparently  assumed  that  the  de- 
cision of  a  Missouri  supreme  court  on  the 
subject  would  be  binding  upon  it,  but  re- 
fused to  follow  the  decisions  on  this  point 
of  the  Kansas  City  court  of  appeals,  which 
were  promulgated  after  the  Federal  decisions 
already  referred  to,  upon  the  ground  that 
they  were  not  the  decisions  of  the  highest 
judicial  tribunal  of  the  state.  The  court 
makes  no  reference  to  the  decision  of  the 
Missouri  supreme  court  in  Durant  v.  Lex- 
ington Coal  Min.  Co.  97  Mo.  62,  10  S.  W. 
484,  cited  in  the  earlier  note,  holding  that 
a  miner  did  not  assume  the  risk  of  the  vio- 
lation of  the  employer's  duty  to  have  an 
iron  cover  on  the  cage  used  in  the  mining 
shaft.  While  this  decision  was  not  based  on 
the  specific  statutory  provisions  that  were 
involved  in  the  Swyers  Case,  it  would  seem 
that  the  principle  on  which  the  decision 
rests  was  broad  enough  to  cover  them,  and 
therefore  to  afford  a  binding  precedent  for  a 
case  arising  under  them. 

And  in  Inland  Steel  Co.  v.  Kachwinski, 
80  C.  C.  A.  671,  161  Fed.  219,  the  Federal 
court  apparently  regarded  the  doctrine  an- 
nounced by  the  Indiana  supreme  court,  with 
respect  to  the  "mining  act,"  that  the  act 
impliedly  precludes  the  defense  of  '*assump- 
tion  of  risk."  as  binding  upon  it  with  re- 
spect to  the  factory  act,  although  it  also  al- 
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ludes  to  the  fact  that  the  same  doctrine 
had  been  applied  by  the  state  supreme  court 
to  the  factory  act. 

The  Oregon  statute,  which  expressly  cre- 
ates a  cause  of  action  in  behalf  of  those  in- 
jured by  its  violation,  is  held  in  Welsh  v. 
Barber  Asphalt  Paving  Co.  167  Fed.  465.  to 
preclude  the  defense  of  assumed  risk.  The 
court  inclined  to  that  opinion,  even  treating 
the  question  as  one  of  general  law,  but  said 
that  the  question  is  one  as  to  which  the  Fed- 
eral courts  are  bound  by  the  decision  of  the 
highest  court  of  the  state  in  which  the  action 
arises,  and,  in  the  absence  of  a  decision  of 
the  Oregon  supreme  court  on  the  point,  was 
of  the  opinion  that  the  decision  of  the  su- 
preme court  of  the  state  of  Washington,  from 
which  the  Oregon  statute  was  b<r  rowed, 
holding  such  defense  precluded,*  was  binding 
upon  it. 

The  defense  of  assumption  of  risk  from 
injury  from  an  unboxed  saw  was  held,  in 
Malloy  V.  Northern  P.  R.  Co.  161  Fed.  1019, 
to  be  precluded  by  the  congreHsional  em- 
ployers' liability  act  of  1906,  which  express- 
ly provides  that  "no  contract  of  employment, 
.  .  .  entered  into  by  or  on  behalf  of  any 
employee,  .  .  .  shall  constitute  any  baV 
or  defense  to  an  action  brought  to  recover 
damages  for  personal  injuries  to,  or  death  of, 
such  employee."' 

And  it  was  held  in  Bolan -Darnell  Coal  Co. 
V.  Williams  (Ind.  Terr.)  104  S.  W.  867,  that 
assumed  risk  is  not  available  as  a  defense 
to  violation  of  an  act  of  Congress  requiring 
owners  and  managers  of  coal  mines  to  fur- 
nish miners  with  pure  air,  which  shall  be 
forced  through  the  mines  by  proper  machin- 
ery, and  to  expel  therefrom  noxious  or  poi- 
sonous gases. 

Summary. 

The  reveiw  of  the  decisions  since  the 
note  in  6  L.R.A.(N.S.)  981,  shows  that 
there  has  been  in  the  meantime  no  change 
of  position  on  this  subject  by  the  courts 
which  had  then  passed  upon  the  point; 
but  that  Colorado  and  New  Jersey  have 
been  added  to  the  list  of  states  in  which 
it  is  held  that  the  doctrine  of  assumed 
risk  is  not  precluded;  and  Arkansas.  Kan- 
sas, and  Oregon  to  those  which  hold  that 
the  statute,  by  implication,  abolishes  that 
defense. 
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Mr.  G.  T.  Wetherby,  for  appellant: 

Wilful  violation  must  be  alleged  when 
the  benefit  of  the  statute  is  invoked. 

Cole  V.  Mayne,  122  Fed.  836. 

The  servant  did  not  assume  the  risk  in 
going  to  work. 

Union  Mfg.  Co.  y.  Morrissey,  40  Ohio 
St.  148,  48  Am.  Rep.  669;  Bailey,  Personal 
Injuries  relating  to  Master  db  Servant, 
§  3073;  McFarlan  Carriage  Co.  v.  Potter, 
163  Ind.  107,  63  N.  E.  465;  Green  v.  West 
em  American  Co.  30  Wash.  87,  70  Pac. 
310;  McDaniels  v.  Royle  Min.  Co.  110  Mo. 
App.  706,  85  S.  W.  679;  Wojtylak  v.  Kan- 
sas &  T.  Coal  Co.  188  Mo.  260,  87  S.  W. 
506;  Western  Anthracite  Coal  &  Coke  Co.  v. 
Beaver,  192  111.  333,  61  N.  £.  335;  Ham- 
man  V.  Central  Coal  &  Coke  Co.  156  Mo. 
232,  56  S.  \V.  1091;  Donk  Bros.  Coal  Sl 
Coke  Co.  V.  Stroff,  200  111.  483,  66  N.  E. 
29;  Riverton  Coal  Co.  v.  Shepherd,  111  111. 
App.  294;  Kellyville  Coal  Co.  v.  Yehnka, 
94  111.  App.  74;  Donk  Bros.  Coal  &  Coke 
Co.  V.  Peton,  192  111.  41,  61  N.  E.  330;  Nar- 
ramore  v.  Cleveland,  C.  C.  ^  St.  L.  R.  Co. 
48  L.R.A.  68,  37  C.  C.  A.  499,  96  Fed.  298; 
Labatt,  Mast,  k  S.  chap.  22,  §§  423^25,  429, 
430. 

Messrs.  Read  &  McDonough  for  appel- 
lee. 

Hill,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  case'  is  predicated  upon  §  5352, 
Kirby's  Dig.,  and  upon  §  5350  as  amended 
by  the  Acts  of  1905,  which  sections  are  as 
follows: 

*'Sec.  5352.  The  owner,  agent,  or  opera- 
tor of  any  mine  shall  keep  a  sufficient 
amount  of  timber  when  required  to  be  used 
as  props,  so  that  the  workmen  can  at  all 
times  be  able  to  properly  secure  the  said 
workings  from  caving  in;  and  it  shall  be 
the  duty  of  the  owner,  agent  or  operator  to 
send  down  all  such  props  when  required, 
and  deliver  said  props  to  the  place  where 
cars  are  delivered." 

"Sec.  5350.  For  any  injury  to  persons  or 
property  occasioned  by  the  wilful  violation 
of  this  act,  or  wilful  failure  to  comply 
with  any  of  its  provisions,  a  right  of  action 
shall  accrue  to  any  party  injured,  for  any 
direct  damages  sustained  thereby;  Provid- 
ed, that  should  death  ensue  from  any  such 
injury,  a  cause  of  action  shall  survive  in 
favor,  first,  of  the  widow  and  minor  chil- 
dren of  such  deceased ;  if  there  be  no  widow 
or  minor  children,  then  to  the  father  if 
living,  then  to  the  mother ;  if  no  mother, 
then  to  the  brothers  and  sisters  and  their 
descendants."     Acts    1905,   p.   569. 

Briefly    stated,   the   facts   are:      Johnson 
found  part  of  his  room  needed  props,     lie  I 
thrice  demanded  them.    The  company  failed  ' 
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to  furnish  them.  With  knowledge  that 
they  would  not  be  furnished  at  that  time 
he  continued  to  work,  and  was  injured  by  a 
falling  roof.  As  will  be  seen  from  an  ex- 
amination of  the  foregoing  statement,  the 
facts  of  the  caae  bring  it  within  Patterson 
Coal  Co.  v.  Poe,  81  Ark.  343,  99  S.  W.  .538. 
In  that  case,  as  in  this  one,  the  miner  pro- 
ceeded with  his  work  without  waiting  for 
the  props  which  he  had  requested,  and 
which  the  mining  company  had  failed  to 
furnish  him;  and  it  was  there  held  that  he 
was  aware  of  the  risk  which,  to  some  ex- 
tent, attended  the  situation,  but  his  con- 
tinuance of  the  work  manifested  his  willing- 
ness to  assume  that  risk,  in  the  case  of 
Mammoth  Vein  Coal  Co.  v.  Bubliss,  83  Ark. 
567,  104  S.  W.  210,  the  facts  were  essen- 
tially the  same  as  in  Patterson  Coal  Co.  v. 
Poe,  but  the  court  preferred  placing  the 
ground  of  the  decision  upon  the  contribu- 
tory negligence  of  the  niiner  in  working  in 
an  obviously  dangerous  place  rather  than  to 
follow  Patterson  Coal  Co.  v.  Poe,  in  placing 
it  upon  the  assumption  of  risk,  and  pointed 
out  in  cases  like  those  two,  where  the  plain- 
tiff exposes  himself  to  a  danger  that  is 
obvious  and  imminent,  it  is  not  of  much 
practical  importance  whether  the  case  is 
disposed  of  on  the  ground  of  assumed  risk 
or  contributory  negligence.  This  case  is 
memorable  in  the  court  as  the  last  judicial 
work  of  the  late  Mr.  Justice  Riddick.  Since 
the  subject  was  reviewed  in  the  Bubliss 
Case,  the  soundness  of  the  decision  in  the 
Patterson-Poe  Case  has  been  questioned  in 
the  consultation  room;  and  now  it  has 
been  questioned  at  the  bar  in  the  instant 
case.  The  circuit  judge  properly  directed 
a  verdict  for  the  defendant  company  on 
its  authority.  In  view  of  this  doubt,  the 
subject  has  been  carefully  examined  and 
fully  discussed,  in  order  to  determine 
whether  to  follow  this  case  or  disapprove 
it.  Assiunption  of  risk  and  contributory 
negligence  are  separate  defenses:  and, 
while  it  frequently  happens  that  there  is 
no  practical  importance  in  distinguisliing 
the  two  where  the  same  state  of  facts  would 
make  out  a  defense  whether  called  by  the 
one  name  or  by  the  other,  striking  instances 
of  which  are  found  in  the  Bubliss  and  Poe 
Cases,  yet  they  rest  upon  different  bases, 
and  each  should  be  approached  from  a  dif- 
ferent viewpoint.  However,  where  the  dan- 
ger is  obvious,  the  two  defenses  are  tested 
by  the  same  standard  in  that  particular, 
and  then  the  differences  are  more  theo- 
retical than  practical.  This  is  pointed  out 
in  Choctaw  0.  &  G.  R.  Co.  v.  Jones,  77  Ark. 
367,  4  L.R.A.(N.S.)  837,  92  S.  W.  244;  7 
A.  &  E.  Ann.  Cas.  430;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Mahgan,  86  Ark.  507,  112  S.  W. 
1C8,  and  by  Judge  Taft  in  the  Narramore 
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Case,  hereinafter  referred  to.  There  is  a 
class  of  cases  where  the  distinction  is  vital, 
and  this  case  happens  to  be  such  an  one; 
for,  as  will  be  seen  in  the  discussion  later 
on,  it  pf^ents  a  question  of  fact  as  to 
whether  the  plaint ifif  was  guilty  of  contribu- 
tory negligence.  Hence  the  case  cannot  be 
turned,  as  a  matter  of  law,  upon  contribu- 
tory negligence.  But  the  facts  make  .out  a 
case  of  assumption  of  risk  for  the  master's 
breach  of  the  statute  above  quoted  if  such 
breach  is  the  subject-matter  of  an  assump- 
tion of  a  risk  by  the  servant  in  continuing 
in  the  service  with  knowledge  of  the  mas- 
ter's breach  of  said  statute. 

In   the    beginning  of  this  discussion,   it 
may  be  well  to  point  out  the  differences  be- 
tween   the    two    defenses.      In     St.     Louis 
Cordage    Co.    v.   Miller,  63  L.RJ^.   661,  61 
C.  C.  A.  477,  126  Fed.  496,  Judge  Sanborn, 
speaking  for  the  circuit  court  of  appeals  for 
this  circuit,  said:    "Assumption  of  risk  is 
the    voluntary    contract    of    an    ordinarily 
prudent  servant  to  take  the  chances  of  the 
known   or   obvious  dangers  of  his  employ- 
ment and  to  relieve  his  master  of  liability 
therefor.      Contributory   negligence    is    the 
causal    action  or  omission  of  the   servant 
without  ordinary  care  of  consequences.   The 
one   rests  in  contract,  the  other  in  tort." 
Mr.   Justice  Holmes,  speaking  for  the  Su- 
preme  Court  of  the  United  States  in  the 
case  of  Schlemmer  v.  Buffalo,  R.  ft  P.  R. 
Co.  205  U.  8.  1,  61  L.  ed.  681,  27  Sup.  Ct. 
Rep.  407,  said:  "An  early,  if  not  the  earli- 
est,  application  of  the  phrase  'assumption 
of   risk'  was  the  establishment  of  the  ex- 
ception to  the  liability  of  a  master  for  the 
negligence  of  his  servant  when  the  person 
injured  was  a  fellow  servant  of  the  negli- 
gent man.     Whether  an  actual  asstunption 
by   contract   was   supposed   on   grounds   of 
economic  theory,  or  the  assumption  was  im- 
puted   because   of   a   conception   of   justice 
and  convenience,  does  not  matter  for  the 
present  purpose.    Both  reasons  are  suggest- 
ed in   the  well-known  case  of   Farweil   v. 
Boston  &  W.  R.  Co.  4  Met.  49,  67,  58,  38 
Am.  Dec.  339.    But  at  the  present  time  tfie 
motion  is  not  confined  to  risks  of  such  negli- 
gence.    .     .     .    Assumption  of  risk  in  this 
broad  sense  obviously  shades  into  negligence 
as     commonly     understood,     .     .     .     [and] 
apart  from  the  notion  of  contract,  rather 
shadowy  as  applied  to  this  broad  form  of 
the    latter   conception,    the    practical    dif- 
ference of  the  two  ideas  is  in  the  degree  of 
their   proximity    to    the    particular  harm. 
The  preliminary  conduct  of  getting  into  the 
dangerous  employment  or  relation   is  said 
to  be  accompanied  by  assumption  of  the 
risk.    The  act  more  immediately  leading  to 
a  specific  accident  is  called  negligent.     But 
the  difference  between  the  two  is  one  of  de- 
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gree  rather  than  of  kind;  and,  when  a 
statute  exonerates  a  servant  from  the  form- 
er, if  at  the  same  time  it  leaves  the  de- 
fense of  contributory  pegligence  still  open 
to  the  master, — ^a  matter  upon  which  we 
express  no  opinion, — ^then,  unless  great  care 
be  taken,  the  servant's  rights  will  be  sacri- 
ficed by  simply  charging  him  with  assimip- 
tion  of  the  risk  under  another  name."  In 
Choctaw,  O.  &  G.  R.  Co.  v.  Jones,  supra,  the 
court  said:  "The  defense  of  contributory 
negligence  rests  on  some  fault  or  omission 
of  duty  on  the  part  of  the  plaintiff,  and  is 
maintainable  when,  though  the  defendant 
has  been  guilty  of  negligence,  yet  the  direct 
or  proximate  cause  of  the  injury  is  the  neg- 
ligence of  the  plaintiff  but  for  which  the 
injury  would  not  have  happened.  .  .  . 
On  the  other  hand,  the  defense  of  assumed 
risk  is  said  to  rest  on  contract,  which  is 
generally  implied  from  the  circumstances 
of  the  case;  it  being  a  term  which  the  law 
imports  into  the  contract,  when  nothing  is 
said  to  the  contrary,  that  the  servant  will 
assume  the  ordinary  risks  of  the  service  for 
which  he  is  paid."  The  object  of  this  stat- 
ute is  the  protection  of  men  engaged  in  the 
dangerous  occupation  of  mining.  In  con- 
sidering a  statute  for  a  similar  purpose, 
passed  by  Congress,  regulating  the  opera- 
tion of  coal  mines,  where  said  act  was  in 
force  in  New  Mexico,  the  court  said:  "The 
act  of  Congress  does  not  give  to  mine  own- 
ers the  privilege  of  reasoning  on  the  suf- 
ficiency of  appliances  for  ventilation,  or 
leave  to  their  judgment  the  amount  of 
ventilation  that  is  sufficient  for  the  pro- 
tection of  miners.  .  .  .  This  is  an  im- 
perative duty,  and  the  consequence  of 
neglecting  it  cannot  be  excused  because 
some  workman  may  disregard  instructions. 
Congress  has  prescribed  that  duty,  and  it 
cannot  be  omitted,  and  the  lives  of  the 
miners  committed  to  the  chance  that  the 
care  or  duty  of  someone  else  will  counteract 
the  neglect  and  disregard  of  the  legislative 
mandate."  Deserant  v.  Cerillos  Coal  R.  Co. 
178  U.  S.  409,  44  L.  ed.  1127,  20  Sup.  Ct. 
Rep.  967.  In  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor,  210  U.  S.  281,  52  L.  ed.  1061,  28 
Sup.  Ct.  Rep.  616,  the  safety  appliance  act 
of  Congress  was  before  the  court,  and  it 
was  said:  "Where  an  injury  happens 
through  the  absence  of  a  safe  drawbar, 
there  must  be  hardship.  Such  an  injury 
must  be  an  irreparable  misfortune  to  some- 
one. If  it  must  be  borne  entirely  by  him 
who  suffers  it,  that  is  a  hardship  to  him. 
If  its  burden  is  transferred,  as  far  as  it  is 
capable  of  transfer,  to  the  employer,  it  is 
a  hardship  to  him.  It  is  quite  conceivable 
that  Congress,  contemplating  the  inevitable 
hardship  of  such  injuries,  and  hoping  to 
diminish    the    economic    loss  to  the  com- 
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munity  resulting  from  them,  should  deem  it 
wise  to  impose  their  burdens  upon  those 
who  could  measurably  control  their  causes, 
instead  of  upon  those  who  are  in  the  main 
helpless  in  that  regard." 

Applying  the  principles  above  quoted,  it 
follows  that  the  statute  is  imperative ;  that 
the  company  which  fails  to  comply  with  it 
is  guilty  of  negligence  per  se,  and  is  liable 
for  all  actions  which  proximately  flow  from 
such  failure  to  perform  this  statutory  duty, 
unless  the  negligence  of  the  employee  con- 
curs with  that  of  the  master.  The  authori- 
ties are  practically  uniform  in  holding  that 
contributory  negligence  is  a  defense  to  a 
breach  of  statutory  duty.  This  was  direct- 
ly ruled  in  Kansas  &  T.  Goad  Co.  v.  Chand- 
ler, 71  Ark.  618,  77  S.  W.  912,  under  this 
same  statute,  and  again  in  Mammoth  Vein 
Coal  Co.  V.  Bubliss,  83  Ark.  567,  104  S.  W. 
210.  Whether  it  is  open  to  the  master, 
when  he  violates  the  statutory  duty  where 
the  statute  is  one  which  the  state,  in  a 
kind  of  paternalism,  passes  for  the  protec- 
tion of  persons  who  are  deemed  incapable 
of  properly  protecting  themselves,  to  avail 
himself  of  the  defense  of  assumed  risk,  is 
quite  another  question.  These  statutes  are 
more  frequent  in  dangerous  employments, 
like  railroad  service,  mining,  and  work 
around  dangerous  and  complicated  machin- 
ery. The  question  above  stated  has  been  be- 
fore the  courts  many  times,  and  the  de- 
cisions are  in  hopeless  conflict  upon  it.  The 
confusion  is  worse  confounded  because  of 
many  erroneous  applications  of  the  one 
doctrine  when,  under  the  facts,  the  other 
doctrine  should  have  been  applied.  A 
learned  writer  on  the  subject  calls  atten- 
tion to  this,  and  gives  many  illustrations 
of  it  from  courts  of  great  learning  and  dis- 
tinction (1  Labatt,  Mast.  &  S.  §310),  and 
of  it  he  says:  ''The  inexactness  of  ter- 
minology which  has  been  discussed  above  is 
doubtless  responsible,  principally,  if  not  al- 
together, for  the  doctrinal  confusion  be- 
tween the  two  defenses  which  is  frequently 
found  in  the  arguments  of  judges."  The 
continuance  of  Johnson  to  work  in  his  room 
after  the  company  had  refused  to  give  him 
props  was  clearly  an  assumption  of  the  risk 
of  working  without  the  props,  if  such  risk 
was  capable  of  being  assumed  in  the  face  of 
this  statute.  Whether  his  continuance 
without  the  props  was  negligence  depends 
upon  the  obviousness  of  the  danger  he  en- 
countered in  so  doing.  His  conduct 
measures  the  one  defense,  and  his  relation 
to  the  master  measures  the  other.  That  re- 
lation rests  in  contract,  and  the  assumption 
of  risks  impliedly  grows  out  of  the  con- 
tract, and  is  contractual  in  its  nature. 

Proceeding  to  the  exact  question;  that  is, 
whether  there  can  be  an  assumption  of  risk 
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against  a  violation  of  a  statutory  duty 
where  the  statute  is  for  the  protection  of 
the  safety  of  the  employee.  A  summary  of 
the  decisions  is  found  in  a  note  to  Denver  & 
R.  G.  R.  Co.  V.  Norgate,  6  L.lfeA.(N.S.) 
981,  in  which  it  is  stated  that  the  Alabama, 
Massachusetts,  Iowa,  Rhode  Island,  Minne- 
sota, New  Vork,  Ohio,  and  Wisconsin  courts 
have  held  that  the  risk  of  noncompliance 
with  these  statutory  duties  may  be  as- 
sumed, while  the  courts  of  Illinois,  Indiana, 
Louisiana,  Michigan,  Missouri,  Vermont, 
and  Washington  have  held  to  the  contrary. 
All  these  cases  have  not  been  examined  in 
this  investigation,  but  all  of  the  leading 
ones  have  been. 

In  the  Federal  courts,  the  situation  is 
not  bettered.  The  circuit  court  of  appeals 
of  the  sixth  circuit,  in  Narramore  v.  Cleve- 
land, C.  C.  A  St.  L.  R.  Co.  48  L.R.A.  68, 
37  C.  C.  A.  499,  96  Fed.  298,  held  that  an 
assumption  of  risk  is  not  a  valid  defense 
where  the  statute  is  for  the  protection  of 
employees.  On  the  other  hand,  the  court 
of  appeals  of  this  circuit,  in  two  cases,  St. 
Louis  Cordage  Co.  v.  Miller,  63  L.R.A.  551, 
61  C.  C.  A.  477,  126  Fed.  495,  and  Denver 
&  R.  G.  R.  Co.  V.  Norgate,  6  L.R.A.(N.S.) 
981,  72  C.  C.  A.  366,  141  Fed.  247,  5  A.  & 
E.  Ann.  Cas.  448,  holds  to  the  contrary.  In 
the  latter  case  Judge  Garland  says:  ''It  is, 
however,  conceded  that  there  is  nothing  in 
the  terms  of  the  law  which  expressly  re- 
peals the  law  of  assumption  of  risk;  but  it 
is  contended  that,  if  the  defense  of  assump- 
tion of  risk  is  allowed  in  actions  like  the 
one  at  bar,  then  the  servant  can  contract 
the  master  out  of  the  statute,  and  thereby 
render  the  statute  of  no  force  or  effect.  In 
other  words,  it  is  contended  that,  as  the 
law  of  assumption  of  risk  is  a  term  of  the 
contract  between  the  master  and  servant, 
to  allow  the  master  the  defense  of  assump- 
tion of  risk  in  the  case  at  bar  would  be  to 
allow  private  parties  to  render  nugatory 
by  their  contracts  a  public  statute  of  the 
state  of  Colorado.  The  error  in  this  con- 
tention is  in  assuming  that  the  law  of  as- 
sumption of  risk  is  created  by  the  contract 
between  master  and  servant.  This  error, 
we  believe,  has  led  some  courts  to  enunciate 
a  false  doctrine  in  regard  to  the  question 
under  discussion.  A  representative  case 
among  those  which  hold  that  statutes  im- 
posing a  positive  duty  upon  the  master  by 
implication  repeal  the  law  of  the  assump- 
tion of  risk  is  the  case  of  Narramore  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  supra.  As 
this  case  has  been  followed  by  at  least  one 
of  the  state  supreme  courts  (Green  v. 
Western  American  Co.  30  Wash.  87,  70 
Pac.  310),  we  propose  to  show  wherein  we 
think  the  reasoning  of  the  learned  court  in 
the  Narramore  Case  is  not  only  faulty,  but 
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that,  so  far  as  the  decision  is  based  upon 
the  decisions  in  England,  a  wrong  con- 
clusion was  drawn  as  to  what  those  de- 
cisions hold  the  law  to  be."  Denver  &  R. 
G.  R-  Co.  V.  Norgate,  supra.  And  the  court 
of  appeals  of  the  second  circuit  has  held  to 
the  same  effect  in  E.  S.  Higgins  Carpet  Co. 
V.  O'Keefe,  25  C.  C.  A.  220,  51  U.  S.  App. 
74,  79  Fed.  900.  It  seems  strange  that  the 
court  of  appeals  of  this  (eighth)  circuit 
should  repudiate  the  doctrine  of  contract 
being  the  basis  of  assumption  of  risks,  for 
in  the  earlier  decision  of  St.  Louis  Cordage 
Co.  ▼.  Miller,  supra,  where  the  same  con- 
clusion was  reached  as  to  the  assumption  of 
the  risk  for  a  violation  of  a  statutory  duty, 
that  court  had,  in  the  language  heretofore 
quoted,  through  Judge  Sanborn,  stated  that 
assumption  of  risk  is  based  upon  contract. 
In  that  case  Judge  Thayer  delivered  a  dis- 
senting opinion  which  well  states  the 
reasoning  on  the  other  side  of  the  question, 
as  will  be  .seen  from  the  following  excerpt: 
^I  do  not  concur  in  the  foregoing'  opinion. 
The  laws  of  Missouri  (Rev.  Stat.  1899,  § 
6433  [Anno.  Stat.  1906,  p.  3217])  required 
the  defendant  company  to  keep  the  gearing 
which  occasioned  the  plaintiff's  injury 
^safely  and  securely  guarded  when  possible' 
for  the  protection  of  its  employees.  This 
statute  was  enacted  in  pursuance  of  a  sound 
public  policy;  that  is  to  say,  to  insure,  as 
far  as  possible,  the  safety  qf  the  many 
thousand  artisans  and  laborers  who  are 
daily  employed  in  mills  and  factories 
throughdut  the  state,  and  while  so  employed 
are  exposed  to  unnecessary  risks  of  getting 
hurt  if  belting,  gearing,  dnrnis,  etc.,  in  the 
establishments  where  they  work  are  left  un- 
covered, when  so  situated  that  they  may  be 
covered  readily.  The  act  was  inspired  by 
the  same  motives  which  induced  the  Con- 
gress of  the  United  States  (act  March  2, 
1893,  chap.  196,  27  Stat,  at  L.  631  [U.  S. 
Comp.  Stat.  1901,  p.  3174])  to  require  cars 
to  be  equipped  with  automatic  coupling  ap- 
pliances when  it  was  discovered  that 
hundreds  of  brakemen  were  annually  killed 
or  made  cripples  for  life  by  the  use  of  the 
old-fashioned  couplers  that  do  not  couple 
by  impact.  A  wise  public  policy  demands 
that,  as  far  as  possible,  human  life  shall  be 
preserved,  and  that  there  shall  not  be  in 
any  community  a  large  class  of  persons 
who  are  unable  to  earn  a  livelihood  because 
they  have  become  maimed  and  crippled 
through  exposure  to  unnecessary  risks.  The 
statute  in  question  is  not  only  'a  wise 
measure  of  legislation,  but  was  prompted 
by  a  humane  spirit.  For  these  reasons  it 
Mhould  not  be  so  applied  or  construed  by  the 
courts  as  to  defeat  the  objects  which  the 
legislature  had  in  view,  nor  in  such  a  way 
as  to  render  it  less  efficient  than  it  was  in- 
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tended  to  be  in  the  promotion  of  such  ob- 
jects." 

In  the  Narramore  Case,  the  reasoning  of 
Judge  Taft  is  as  follows:  "If,  then,  the 
doctrine  of  the  assumption  of  risk  rests 
really  upon  contract,  the  only  question  re- 
maining is  whether  the  courts  will  enforce 
or  recognize,  as  against  a  servant,  an  agree- 
ment, express  or  implied,  on  his  part,  to 
waive  the  performance  of  a  statutory  duty 
of  the  master,  imposed  for  the  protection 
of  the  servant,  and  in  the  interest  of  the 
public,  and  enforceable  by  criminal  prose- 
cution. We  do  not  think  they  will.  To  do 
so  would  be  to  nullify  the  object  of  the 
statute.  The  only  ground  for  passing  such 
a  statute  is  found  in  the  inequality  of  terms 
upon  which  the  railway  company  and  its 
servants  deal  in  regard  to  the  dangers  of 
their  employment.  The  manifest  legis- 
lative purpose  was  to  protect  the  servant  by 
positive  law,  because  he  had  not  previously 
shown  himself  capable  of  protecting  him- 
self by  contract;  and  it  would  entirely  de- 
feat this  purpose  thus  to  permit  the  serv- 
and  *to  contract  the  master  out'  of  the 
statute.  It  would  certainly  be  novel  for  a 
court  to  recognize  as  valid  an  agreement  be- 
tween two  persons  that  one  should  violate 
a  criminal  statute;  and  yet,  if  the  assump- 
tion of  risk  is  the  term  of  a  contract,  then 
the  application  of  it  in  the  case  at  bar  is 
to  do  just  that."  Narramore  v.  Cleveland, 
C.  C.  Sl  St.  L.  R.  Co.  supra.  This  case  has 
been  approved  by  this  court  in  the  Jones, 
Bubliss,  and  Mangan  Cases  elsewhere  cited. 

This  question  was  before  the  Indiana  su- 
preme court,  under  a  statute  requiring,  as 
this  one,  the  mine  owner  to  furnish  timber 
for  the  miners  to  prop  their  working 
places  when  demanded.  The  court  said: 
"If  a  statute  is  a  mere  affirmation  of  the 
common -law  duty  of  the  employer  with  re- 
spect to  providing  safe  working  places  and 
tools,  the  rule  as  to  assumption  of  risk  re- 
mains in  force.  The  standard  of  care  con- 
tinues to  be  the  conduct  of  the  reasonably 
prudent  person  under  like  circumstances; 
and  the  means  of  measuring  up  to  it  may 
still  be  the  subject  for  the  joint  judgment 
and  agreement  of  the  employer  and  the  em- 
ployee. If,  however,  the  statute,  as  in  this 
case,  sets  up  a  definite  standard,  and  re- 
quires specific  measures  to  be  taken  by  the 
employer  in  providing  safe  working  places 
and  appliances,  other  considerations  come 
into  view.  The  very  fact  of  such  legislation 
indicates  that  the  lawmakers  believed  that 
the  operation  of  the  common-law  rules  did 
not  afford  the  employee  sufficient  protec- 
tion; that,  under  the  development  of  the 
modern  industrial  system,  tending  to 
centralization  of  capital  and  impersonal 
management,    the    employee  did  not  stand 
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upon  a  footing  of  equality  with  the  em- 
ployer in  contracting  for  his  safety;  and 
that  the  necessity  of  earning  the  daily  wage 
frequently  constrained  the  employee  to  put 
up  with  defective  place  and  tools,  without 
complaint,  by  reason  of  his  fear  of  the 
consequences  of  complaining."  And  again 
the  court  said:  "If  the  legislature  has 
clearly  expressed  the  public  policy  of  the 
state  on  a  matter  within  its  right  to  speak 
upon  authoritatively,  and  if  that  public 
policy  would  be  subverted  by  allowing  the 
employee  to  waive  in  advance  his  statutory 
protection,  the  contract  is  void  as  un- 
mistakably as  if  the  statute  in  direct  words 
forbade  the  making  of  it."  Davis  Goal  Co. 
V.  Polland,  168  Ind.  607,  92  Am.  St.  Rep. 
319,  62  N.  E.  492. 

The  state  of  Missouri  passed  a  statute 
providing  that  it  should  be  no  defense  to 
an  insurance  company  that  the  insured 
committed  suicide,  unless  it  should  be 
^hown,  to  the  satisfaction  of  the  court  or 
jury  trying  the  cause,  that  the  insured  con- 
templated suicide  at  the  time  he  made  his 
application  for  the  policy;  and  any  stipu- 
lation in  the  policy  to  the  contrary  should 
be  void.  In  a  case  wherein  there  was  a  con- 
tract containing  stipulations  contrary  to 
the  terms  of  the  statute,  the  effect  of  the 
statute  and  the  stipulation  came  before  the 
Supreme  Court  of  the  United  StatPR,  and 
that  court,  through  Mr.  Justice  Harlan, 
said:  "An  insurance  company  is  not  bound 
to  make  a  contract  which  is  attended  by 
the  results  indicated  by  the  statute  in  ques- 
tion. If  it  does  business  at  all  in  the  state, 
it  must  do  so  subject  to  such  valid  regula- 
tions as  the  state  may  choose  to  adopt. 
.  .  .  The  contract  between  the  parties, 
evidenced  by  the  policy,  is,  we  think,  an 
evasion  of  the  statute,  and  tends  to  defeat 
the  objects  for  which  it  was  enacted. 
.  Looking  at  the  object  of  the  stat- 
ute, and  giving  efifect  to  its  words,  accord- 
ing to  their  ordinary,  natural  meaning,  the 
legislative  intent  was  to  cut  up  by  the 
roots  any  defense,  as  to  the  whole  and  every 
part  of  the  sum  insured,  which  was  ground- 
ed upon  the  fact  of  suicide."  And  the 
court  approved  this  language  from  the  St. 
Louis  court  of  appeals:  "This  was,  in 
effect,  a  legislative  declaration  of  the  pub- 
lic policy  of  this  state."  Whitfield  v. 
^tna  L.  Ins.  Co.  205  U.  S.  489,  51  L.  ed. 
895,   27   Sup.   Ct.  Rep.  678. 

Tn  Little  Rock  &  Ft.  S.*  R.  Co.  v.  Eu- 
banks,  48  Ark.  460,  3  Am.  St.  Rep.  245,  3 
S.  W.  808,  it  was  attempted  by  contract  to 
avoid  a  master's  liabiHty  for  negligence  to 
a  servant,  and  this  court  said:  "If  he  can 
supply  an  unsafe  machine,  or  defective 
instruments,  and  then  excuse  himself 
against  the  consequences  of  his  own  uegli- 
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gence  by  the  terms  of  his  contract  with  his 
servant,  he  is  enabled  to  evade  a  most 
salutary  rule;"  and  it  was  held  contrary  to 
public  policy  to  permit  it. 

A  fortiori f  if  the  parties  could  not  direct- 
ly contract,  there  could  be  no  implied  con- 
tract for  the  assumption  of  the  risk  by  the 
mere  continuance  in  the  employ  in  the  face 
of  the  violation  of  l^e  statutory  duty  by 
the  master.  It  would  not  be  profitable  to 
review  further  the  decisions  upon  this  sub- 
ject. That  has  been  well  done  by  Judge 
Taft  in  the  Narramore  Case  and  by  Judge 
Carland  in  the  Noi^te  Case,  on  opposite 
sides  of  the  question,  and  in  the  opinioo  of 
the  court  by  Judge  Sanborn  in  St.  Louis 
Cordage  Co.  v.  Miller,  63  L.R.A.  551,  61 
C.  C.  A.  477,  126  Fed.  496,  and  on  the  other 
side  by  Judge  Thayer  in  his  dissenting 
opinion  in  that  case,  and  also  by  the  editors 
of  the  Lawyers'  Reports  Annotated,  in  the 
note  to  the  Norgate  Case,  6  L.R.A.IN.S.) 
981.  A  recent  compilation  says:  "There 
is  some  conflict  of  authority  as  to  whether 
a  master  may  avail  himself  of  the  defense 
of  assumption  of  risk  where  the  injury 
complained  of  resulted  from  his  neglect  of 
a  duty  imposed  by  statute.  Where  the  de- 
fense is  forbidden  by  the  statute  itself,  he 
cannot,  of  course,  rely  upon  it;  and,  wbers 
there  is  no  such  inhibition,  the  weight  of 
authority  seems  to  be  to  the  same  effect,  al- 
though there  are  decisions  which  maintain 
a  contrary  doctrine.  If  the  object  of  the 
statute  is  other  than  the  protection  of  the 
servant,  the  master's  neglect  of  the  duty 
imposed  will  not  prevent  his  relying  on  the 
servant's  assumption  of  risk."  26  Cyc. 
Law  &  Proc.  p.  1180.  It  is  the  duty  o* 
this  court  to  decide  which  is  the  sounder 
reasoning;  and,  in  pursuance  of  this  duty, 
the  court  decides  that  this  statute  is  of 
that  class  referred  to  by  the  Supreme  Court 
of  the  United  States,  where  the  duty  is  im 
perative  on  the  master  to  furnish  these 
props  in  order  to  enable  the  employee  to 
make  safe  his  working  place,  and  it  is  for 
the  protection  of  a  large  class  of  laborer* 
engaged  in  a  dangerous  occupation  who  are, 
by  such  legislation,  not  deemed  capable  of 
properly  safeguarding  themselves.  The 
general  assembly  has  deemed  it  proper  in 
this  act  to  require  protection  in  this  par- 
ticular, as  in  many  others  reaching  to  the 
safety  of  the  men  engaged  in  this  hazardoun 
work,  and  has  thereby  evinced  the  public 
policy  of  the  state  in  this  regard.  And  for 
a  breach  of  such  statutes  the  defense  of  as- 
sumption of  risk  is  not  applicable  to  th«i 
violator  of   the  statute. 

These  statutes  usually  provide  for  a  safe 
working  place  for  the  employee,  or  safe  ap- 
pliances with  which  to  do  his  work:  and  it 
has  been  said  in  argument  that  case8  hold- 
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in^  that  there  cannot  be  an  assumption  of 
risk  for  a  violation  of  such  statutes  would 
not  apply  here,  because  this  statute  does 
not  reach  to  the  safety  of  the  working  place 
of  the  miner,  as  he  makes  his  own  room 
safe.  It  is  true  that,  according  to  the 
mining  custom,  as  developed  from  the  evi- 
dence here,  as  in  the  preceding  similar 
cases,  the  duty  rests  upon  the  miner  him- 
self to  examine  the  roof  and  determine  when 
it  needs  props;  but  it  is  for  the  company 
to  furnish  him  the  props  with  which  to 
make  his  room  safe  when  he  discovers  the 
need  of  props  and  demands  them.  The  re- 
lation of  the  master's  duty  in  this  regard 
to  the  working  place  was  explained  in 
Kansas  &  T.  Coal  Co.  v.  Chandler,  71  Ark. 
618,  77  S.  W.  912,  where  the  court  said: 
"The  duty  of  the  master  to  use  due  care  to 
furnish  a  safe  place  for  the  servant  to 
work  would,  under  the  circumstances  here, 
be  discharged  by  furnishing  the  servant  an 
ample  supply  of  suitable  timbers  with 
which  to  make  the  room  safe."  Thus  the 
court  recognized,  and  properly  so,  that  the 
furnishing  of  props  rested  upon  the  master 
in  order  to  provide  a  safe  place  for  the 
servant  to  work.  While  it  is  true  that  the 
immediate  act  of  making  safe  the  room  is 
in  the  hands  of  the  miner  himself,  yet  he 
cannot  make  brick  without  straw.  Exodus 
v.:  6-19.  Tf  this  statute  was  a  single 
enactment,  there  would  be  more  force  in 
the  contention  that  it  is  a  matter  left  open 
to  contract,  directly  or  impliedly,  between 
master  and  employee,  as  the  duty  of  dis- 
covering the  need  of  props  is  placed  upon 
the  employee,  and  he  must  determine  when 
his  room  is  to  be  safeguarded;  but  it  is  a 
part  of  a  statute  containing  many  other 
provisions  for  the  safety  of  miners,  and  the 
whole  purpose  of  the  legislation  is  to  put 
an  imperative  duty  upon  the  master  en- 
gaged in  this  dangerous  occupation  to  pro- 
tect a  class  deemed  incapable  of  properly 
protecting  themselves  without  this  legis- 
lation. 

In  the  Patterson-Poe  Case  the  attention 
of  the  court  was  not  called  to  the  difference 
between  violations  of  statutory  duties  and 
common-law  duties  nor  the  class  of  statutes 
involved,  and  the  court  merely  applied  the 
general  doctrine  of  assumption  of  risks 
without  looking  into  the  effect  of  this 
statute  upon  that  general  doctrine.  Since 
examining  this  question,  however,  the  court 
has  come  to  the  conclusion  that  it  would 
not  do  to  follow  Patterson  Coal  Co.  v.  Poe, 
and  so  much  of  the  language  of  it  as  indi- 
cates that  there  could  be  an  assumption  of 
risks  as  therein  mentioned  is  disapproved. 
The  case  was  correctly  decided,  as  pointed 
out  in  the  Bubliss  Case,  but  the  decision 
should  have  been  on  the  ground  that  the 
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undisputed  evidence  showed  contributory 
negligence. 

2.  That  leaves  for  consideration  the  ques- 
tion of  whether  Johnson  was  guilty  of  con- 
tributory negligence  in  working  in  the  mine 
after  the  company  was  in  default  in  its 
duty  to  furnish  him  props.  Had  he  been 
working  under  the  drummy  side  of  his 
room,  which  needed  propping,  then  his  case 
would  have  been  exactly  parallel  with  the 
Patterson-Poe  Case  and  the  Bubliss  Case, 
and  the  court  should  have  given  a  per- 
emptory instruction  upou  the  ground  of 
contributory  negligence.  But  this  case  dif- 
fers from  them  in  this:  Instead  of  work- 
ing in  the  dangerous  part  of.  the  room,  he 
worked  upon  Ihe  other  side  of  the  room, 
which  he  considered  to  be  safe.  He  says 
that  part  of  the  roof  was  sufficiently 
propped;  and,  as  near  as  can  be  gathered 
from  the  evidence,  he  was  not  nearer  than 
12  feet  from  the  dnunmy  part  of  the  roof 
which  was  insufficiently  propped.  He  was' 
an  experienced  miner,  and  had  tested  the 
roof  that  morning.  His  evidence  shows, 
also,  that  it  might  occur  that  the  drummy 
part  of  the  roof  would  fall  without  affect- 
ing the  adjacent  roof,  but  it  might  bring 
down  other  parts,  as  it  did  in  this  instance. 

The  question  remains  whether  his  work- 
ing in  the  room,  a  part  of  which  was  ap- 
parently secure  and  part  of  which  was 
dangerous,  must  be  declared,  as  a  matter  of 
law,  negligence  per  ae.  The  court  cannot 
say  that,  under  these  facts,  the  danger  was 
so  obvious  and  imminent  that  no  man  of 
ordinary  prudence  and  care  would  work 
there.  The  exact  question  is  fully  discussed 
in  both  the  Chandler  and  Bubliss  Cases  (71 
Ark.  618,  77  S.  W.  912,  and  83  Ark.  667, 
104  S.  W.  210,  respectively),  and  in  Ham- 
man  V.  Central  Coal  &,  Coke  Co.  156  Mo. 
232,  66  S.  W.  1091,  and  Diamond  Block 
Coal  Co.  V.  Cuthbertson,  166  Ind.  290,  76 
N.  E.  1060.  This  question  should  have 
gone  to  the  jury  under  proper  instructions. 

Judgment  reversed,  and  cause  remanded. 

McOullocb,  J.,  dissents. 
Petition  for  rehearing  denied. 


OOIiORADO  SUPREME  COURT. 

MYRTLE  HENDERSON,  Appt., 

V. 

LOUIS  F.   SPRATLEN. 
(—  Colo.  —,  98  Pac.  14.) 

Contract  —  -support  —  termination. 

1.  One  who  is  released  from  his  promise 
to  marry  a  woman,  whom  he  has  induced  to 
submit  to  surgical  operations  to  such  an 
extent  that  she  is  unable  to  support  her- 
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»elf,  upon  consideration  that  he  will  sup 
port  her  during  life,  is  not  absolved  from 
his  promise  by  her  marriage  to  another  per- 
son, after  the  latter's  obligation  to  support 
her  is  terminated. 

Same  —  consideration  —  release  from 
engagement  —  Talldity. 

2.  A  contract  by  one,  who,  after  agreeing 
to  marry  a  woman,  induces  her  to  submit 
to  surgical  operations  which  render  her 
unable  to  support  herself,  to  support  her 
in  consideration  of  release  from  his  engage- 
ment is  valid  and  enforceable. 

Same  —  indeAniteness. 

3.  A  contract  to  support  a  woman  in 
consideration  of  a  release  from  a  promise 
to  marry  her  is  not  too  indefinite  and  un- 
certain  to  be  enforceable. 

(July  6,   1908.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
/V  the  District  Court  for  the  City  and 
County  of  Denver  in  defendant's  favor  in  an 
action  brought  to  enforce  a  promise  of  sup- 
port.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Caesar  A.  Roberts,  with  Messrs. 
Clay  B.  Whttford,  Henry  B.  May,  and 
O.  X.  Hilton,  for  appellant: 

The  contract  to  care  for  and  support  eom< 
plainant  was  based  upon  a  sufficient  con- 
sideration. 

Jones  V.  Jones,  1  Colo.  App.  28,  27  Pac. 
85;  Snell  v.  Bray,  56  Wis.  166,  14  N.  W. 
15;  Brown  v.  Everhard,  52  Wis.  205,  8  N. 
W.  926;  Stead  v.  Dawber,  10  Ad.  k  El.  67; 
Cutter  V.  Cochrane,  116  Mass.  408;  Mc- 
Creery  v.  Day,  119  N.  Y.  1,  6  L.R.A.  503,  16 
Am.  St.  Rep.  793,  23  N.  E.  198;  Taylor  v. 
Seaboard  &  R.  R.  Co.  99  N.  C.  185,  6  Am. 
St.  Rep.  509.  5  S.  E.  750;  Connelly  v.  De- 
voe,  37  Conn.  670;  Spann  v.  Baltzell,  1 
Fla.  338,  46  Am.  Dec  346:  Montgomery  v. 
Morris,  32  Ga.  173;  Carruthers  v.  Mc- 
Murray,  75  Iowa,  173,  39  N.  W.  255;  Rol- 
lins V.  Marsh,  128  Mass.  116;  Scott  v.  Mc- 
Kinney,  98  Mass.  344;  Calhoun  v.  Calhoun, 
37  Miss.  668;  Perry  v.  Buckman,  33  Vt. 
7;  Sykes  v.  Lafferry,  27  Ark.  407;  Farmer 
V.  Stewart,  2  N.  H.  97;  Doe  ex  dem.  Hutch- 


Case    Note.  —  Release     of  .  promise     to 
marry  as  cmisideration  for  contract. 

The  only  other  case  that  has  been  found 
on  this  subject  is  Snell  v.  Brav,  56  Wis. 
150,  14  X.  W.  14,  in  which  it  was  held 
that  the  release  of  a  party  to  a  valid  mar- 
riage contract  by  the  other  party  thereto 
is  a  sufficient  consideration  for  a  promise 
by  the  party  released  to  pay  to  such  other 
party  a  sum  of  money,  or  to  do  any  other 
lawful  act;  that  such  a  transaction  amounts 
to  a  substitution  of  one  contract  for  an- 
other, the  consideration  of  the  original  con- 
tract being  the  consideration  for  the  sub- 
stituted contract. 
19L.R.A.(N.S.) 


inson  v.  Horn,  1  Ind.  364,  50  Am.  Dec.  470: 
Toledo,  W.  &  W.  R.  Co.  v.  Rodrigues,  47 
III.  188.  95  Am.  Dec.  484;  Crusselle  v. 
Pugh,  71  Ga.  744;  Beckley  v.  Clark,  8  La. 
Ann.  8;  Spaulding  ▼.  Crawford,  27  Tex. 
155;  Kurtz  v.  Frank,  76  Ind.  594,  40  Am. 
Rep.  276;  Phillips  v.  Pullen,  50  N.  J.  U 
439,  14  Atl.  222,  16  Am.  &  Eng.  Enc.  Uw, 
2d  ed.  p.  932,  div.  II. 

Messrs.  George  P.  Steele  and  C.  F. 
Clay,  for  appellee: 

The  contract  to  support  in  consideration 
of  a  release  from  the  contract  to  marry  is 
void  as  against  public  policy  and  good 
morals. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
933,  §  4;  Teal  v.  Walker,  111  U.  S.  242.  28 
L.  ed.  415,  4  Sup.  Ct.  Rep.  420;  Feamley  v. 
DeMainville,  6  Colo.  App.  441,  39  Pac.  73; 
Boardman  v.  Thompson,  26  Iowa.  487;  Mc- 
Namara  v.  Gargett,  68  Mich.  464,  13  Am. 
St.  Rep.  366,  36  N.  W.  218;  Davies  ▼. 
Davies,  L.  R.  36  Ch.  Div.  364;  Hanks  t. 
Xaglee,  64  Cal.  61,  36  Am.  Rep.  67;  Stein- 
feld  V.  Levy,  16  Abb.  Pr.  N.  S.  26;  Burke 
V.  Shaver,  92  Va.  345,  23  S.  E.  740; 
Boigneres  ▼.  Boulon,  54  Cal.  146;  Qoodall 
V.  Thurman,  1  Head,  208. 

There  is  no  valid  consideration  for  the 
contract. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  961,  B; 
1  Parsons,  Contr.  8th  ed.  p.  449;  1 
Chitty,  Contr.  11th  Am.  ed.  p.  67;  Beau- 
mont v.  Reeve.  8  Q.  B.  483;  Binnington  ▼. 
Wallis,  4  Bam.  &  Aid.  650;  Jennings  v. 
Brown,  9  Mees.  &  W.  496;  HoUoway  t. 
Rudy  (Trimble  v.  Rudv)  22  Kv.  L.  Rep. 
1406,  63  L.R.A.  363,  60  S.  W.  650;  Paul  v. 
Frazier,  3  Mass.  71,  3  Am.  Dec.  96;  Dren- 
nan  v.  Douglas,  102  111.  346,  40  Am.  Rep. 
595;  Wallace  v.  Rappleye,  103  111.  249; 
Nine  v.  Starr,  8  Or.  51;  Easley  v.  Gordon, 
51  Mo.  App.  637. 

There  can  be  no  novation  of  a  void  con- 
tract. 

Kountz  V.  Price,  40  Miss.  341 ;  Ledoux  v. 
Buhler,  21  La.  Ann.  130;  Ludlow  v.  Hardy, 
38  Mich.  690;  Puckett  v.  Alexander,  102  X. 
C.  95,  3  L.R.A.  43,  8  S.  E.  767;  Singleton  v. 
Bremar,  1  Harp.  L.  201. 

Steele,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  alleged  in  her  complaint, 
and  proved,  that  the  defendant  promised  to 
marry  her,  and  at  divers  and  innumerahio 
times  thereafter,  avowing  his  sincerity  of 
purpose  to  marry  her,  he  procured  her  to 
cohabit  with  him;  that  said  cohabitation 
began  in  the  winter  of  1889,  and  continued 
up  to  the  month  of  July,  1893.  She  also 
alleges  and  proves  that  at  the  request  of 
the  defendant  she  submitted  to  several 
surgical  operations,  by  reason  of  which  she 
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Bustained  very  serious  and  painful  injuries 
to  her  person,  and  that  by  reason  of  the 
said  operations  she  has  been  sick,  sore,  and 
lamp,  and  will  continue  so  to  be,  and  she  has 
also  received  great  and  prolonpjed  nervous 
shocks,  and  that  the  said  operations  and  in- 
juries have  resulted  in  shattering  and  ruin- 
ing; her  nervous  system,  and  have  rendered 
her,  and  still  render  her,  and  will  always 
render  her.  weak,  sickly,  and  wholly  un- 
able and  unfit  to  earn  a  livelihood  and  to 
maintain  and  support  herself,  and  unfit  to 
marry  and  to  perform  domestic  and  wifely 
dutiert,  that,  by  reason  of  the  operations 
aforesaid,  and  as  a  result  of  her  being  un- 
able to  procure  proper  attention,  through 
the  failure  of  the  defendant  to  perform  the 
terms  of  his  agreement  to  have  her  properly 
taken  care  of.  it  will  be  necessary  to  have 
one  of  her  legs  amputated.  It  also  appears 
that  in  the  year  1893  the  defendant  visited 
plaintiff  at  her  home  in  St.  Joseph,  Mis- 
souri, and  then  and  there  informed  her  that 
he  could  not  marry  her  because  his  parents 
objected  to  the  marriage,  and  that  he  then 
and  there  promised  her,  as  stated  by  the 
plaintiff:  *'If  I  would  release  him  from  his 
promise  of  marriage,  he  would  take  care  of 
me  and  support  me  just  so  long  as  I  suf- 
fered from  this  limb  or  any  injuries," — 
which  said  promise  on  the  part  of  the  de- 
fendant the  plaintiff  then  and  there  accept- 
ed, although  the  plaintiff  was  at  that  time, 
and  at  all  times  previous  thereto,  ready  and 
willing  to  marry  the  defendant.  It  de- 
veloped upon  the  trial  that  in  the  year  1897 
the  plaintiff  had  married  a  man  by  the 
name  of  Lee,  and  had  lived  with  him  for 
two  or  tliree  years  as  his  wife,  when  he  pro- 
cured a  divorce.  The  court  instructed  the 
jury  to  return  a  verdict  in  favor  of  the 
defendant,  which  it  did,  and  thereupon 
judjsrment  in  favor  of  the  defendant  was 
duly  entered.  From  this  judgment  the 
plaintiff  took  an  appeal  to  the  court  of  ap- 
peals. 

The  allegations  of  the  complaint  are  sus- 
tained by  the  evidence,  and  it  appeared 
from  the  testimony  that  the  defendant  had 
paid  to  the  plaintiff  certain  sums  of  money 
upon  account  of  his  contract  to  maintain 
and  support  plaintiff  as  late  as  the  year 
1902.  The  defendant  claims  in  support  of 
the  judgment:  (1)  That  the  alleged  con- 
tract is  void  as  against  public  policy  and 
good  morals;  (2)  that  there  is  no  valid  con- 
sideration for  the  contract;  (3)  that  there 
could  be  no  novation  of  a  void  contract; 
(4)  that  the  contract  is  too  indefinite  and 
uncertain.  In  support  of  the  defendant's 
contention  that  the  alleged  contract  is  void 
as  iiijainst  public  policy  and  good  morals, 
counsel  claim  that  the  testimony  shows  that 
the  promises  of  marriage  as  made  were  in 
19L.R.A.(N.S.)  42 


consideration  of  present  and  future  inter- 
course and  cohabitation,  which  ended  in  the 
summer  of  1893,  and  that  a  contract  of 
marriage  in  consideration  of  sexual  inter- 
course is  void  and  contrary  to  good  morals. 
But  we  do  not  so  read  the  plaintiff's  testi- 
mony. From  the  complaint  and  from  her 
testimony  it  appears  that  the  cohabitation 
did  not  take  place  until  after  the  promise 
to  marry,  so  that  the  consideration  for  the 
promise  to  marry  was  not  that  of  present 
or  future  sexual  intercourse. 

The  court  adopted  the  theory  of  defend- 
ant's counsel,  that,  assuming  the  contract 
to  be  valid,  it  was  abrogated  by  the  mar- 
riage of  the  plaintiff,  and  that  the  plain- 
tiff was  not  entitled  to  recover  because  pub- 
lic policy  intervened  to  prevent.  Xo  au- 
thorities are  cited  by  counsel  holding  that  a 
contract  such  as  is  shown  to  have  been 
entered  into  between  the  parties  here  is 
terminated  by  the  marriage  of  the  woman. 
It  is  not  contended  that  the  contract  by  its 
terms  terminated  upon  the  marriage  of  tlie 
woman,  but  that  there  must  be  inserted  into 
the  contract,  by  a  broad  public  policy, 
words  which  relieve  the  man  from  liability 
after  the  marriage  of  the  woman.  It  is 
probably  true  that  a  married  woman  can- 
not maintain  an  action  to  compel  support 
under  a  contract  made*  upon  the  considera- 
tion and  under  the  circumstances  the  con- 
tract sued  on  in  this  case  was  made.  But. 
when,  as  in  this  case,  the  obligation  of  the 
husband  ceases  by  reason  of  a  divorce,  and 
it  appears  that  the  woman  is  unable  to 
support  herself,  public  policy  does  not  re- 
quire that  the  contract  to  support  should  be 
held  void.  It  appears  that  the  plaintiff  is 
unable  to  support  herself,  and  that  she  is 
unfit  to  work  and  unfit  to  marry,  or  to  per- 
form domestic  or  wifely  duties,  and  by  her 
testimony  she  places  the  responsibility  for 
her  condition  upon  the  defendant.  Some- 
one must  support  her  as  she  cannot  support 
herself.  The  testimony  shows  that  she  and 
her  mother  are  living  in  a  condition  of  al- 
most destitution.  The  defendant  has  made 
a  contract  to  support  her.  He  says  that 
public  policy  should  relieve  him  from  this 
burden.  If  he  is  relieved,  the  public  must 
take  upon  itself  the  burden  of  her  support; 
but  we  know  of  no  consideration  of  public 
policy  that  would  permit  the  defendant  to 
thus  shift  his  burden  and  cast  it  upon  the 
public.  Moreover,  long  after  the  plaintiff's 
marriage,  and  long  after  her  divorce,  the 
defendant  made  a  payment  on  account  of 
the  contract,  from  which  it  may  fairly  be 
inferred  that  he  did  not  believe  that  he  was 
relieved  of  his  obligation  because  the  plain- 
tiff had  married. 

The  defendant  claints,  and  urges  as  his 
second  and  third  grounds  in  support  of  the 
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judgment,  that  there  was  no  consideration 
for  the  contract,  and  that  there  can  be  no 
novation  of  a  void  contract.  These  posi- 
tions are  based  upon  the  ground  that  the 
contract  of  marriage  was  illegal  and  void 
because  based  upon  an  illegal  consideration, 
but  the  testimony  does  not  bear  out  the  de- 
fendant's contention  that  the  contract  of 
marriage  was  based  upon  an  illegal  con- 
sideration. The  testimony  of  the  plaintiff 
shows  that  there  were  no  illicit  relations 
oetween  her  and  the  defendant  until  a  long 
time  after  the  defendant  had  promised  to 
marry  the  plaintiff.  Then,  when  the  plain- 
tiff, in  the  year  1893,  agreed  to  release  the 
defendant  from  the  promise  of  marriage  in 
consideration  of  his  agreement  to  support 
and  maintain  her,  and  provide  her  with 
medical  attendance,  she  was  not  substitut- 
ing a  valid  contract  for  a  void  one,  but  she 
was  making  a  l^gal  contract  and  releasing 
the  defendant  from  a  legal  contract;  and 
the  law  authorizes  and  allows  contracts  of 
this  character  to  be  made,  and,  when  so 
made,  the  substituted  contract  will  be  en- 
forced. 

The  defendant  states  that  the  contract  is 
so  indefinite  and  uncertain  that  it  cannot 
be  enforced.  We  think  that  objection  to 
the  enforcement  of  this  contract  is  not 
tenable.  The  plaintiff  has  stated  what 
amount  is  necessary  for  her  support.  A 
jury  should  determine  what  amount  is 
reasonably  necessary,  based  upon  the  testi- 
mony, for  her  support;  and  this  contract 
should  not  be  held  to  be  unenforceable 
merely  because  an  amount  to  be  paid  was 
not  fixed  by  the  terms  of  the  agreement. 

The  case  should  be  submitted  to  the  jury, 
and,  because  it  was  taken  from  the  con- 
sideration of  the  jury,  the  judgment  is  re- 
versed. 

Goddard  and  Bailey,  JJ.,  concur. 

Petition  for  rehearing  denied  November 
11,  1908. 


INDIANA   SUPREME   COURT. 

CHICAGO,     INDIANA,     &     LOUISVILLE 
RAILWAY  COMPANY,  Appt., 

V. 

TOWN  OF  SALEM. 

(—  Ind.  — ,  82  N.  E.  913») 

Railroad    crossing  —  light  —  aathorlty 
of  municipality. 

1.  Statutory  authority  to  a  municipal 
corporation  to  require  railroad  companies 
operating  roads  across  its  streets  to  light 
the  croAsings  at  night,  provided  that  it  shall 
have  no  authority  to  require  the  railroad 
t-o  maintain  any  different  kind  of  light  at 
19L.R.A,(N.S.) 


the  crossing  from  that  maintained  by  the 
municipality  at  street  crossings,  refers  sim- 
ply to  the  kind  of  light,  and  does  not  com- 
pel the  requirement  of  a  light  of  the  strength 
of  those  maintained  at  street  crossings  if 
one  of  less  power  will  properly  light  the 
crossing. 
Municipal  ordinance  —  reasonableness 

—  Judicial    inqalry. 

"2.  A  court  will  not  inquire  as  to  the  rea- 
sonableness of  a  requirement  which  a  muni- 
cipal corporation  makes  of  a  railroad  com- 
pany with  respect  to  the  lighting  of  the 
places  where  its  tracks  cross  streets  if  it  is 
within  the  authority  conferred  upon  the 
municipality  by  the  legislature. 
Same  —  railroad  crossings  «  lights  — 

certainty. 

3.  A  municipal  ordinance  requiring  a 
railroad  company  to  maintain  at  places 
where  its  tracks  cross  public  streets,  dur- 
ing the  passage  of  trains  at  night,  and  for 
not  less  than  thirty  minutes  prior  thereto, 
except  when  the  moonlight  is  sufficient, 
lights  of  a  certain  character  and  power  in 
such  manner  as  to  enable  persons  passing 
over  the  crossings  to  see  the  tracks  and  pro- 
tect themselves  from  danger  of  running 
trains,  is  not  invalid  for  uncertainty  or 
indefiniteness. 

Railroads  —  lighting  crossings  —  valid- 
ity of  statate. 

4.  A  statute  and  ordinance  requiring  the 
maintenance  by  a  railroad  company  at 
street  crossings  of  lights  which  are  not  ex- 
cessive in  foggy  or  stormy  weather  are  not, 
because  they  may  be  so  in  clear  weather,  so 
unreasonable  as  to  amount  to  unconstitu- 
tional invasion  of  property  rights. 

(December  12,  1907.) 


Case  Note.  —  Power  to  contpei  raUroad 
companies  to  light  their  traeies  in  eU* 
tea. 

This  note  supplements  the  note  to  Cin- 
cinnati, H.  &  D.  R.  Co.  V.  Bowling  Green, 
41  L.R.A.  422. 

An  ordinance  requiring  a  railroad  com- 
pany to  maintain  electric  lights  where  its 
tracks  intersect  public  streets,  even  though 
it  lays  some  expense  on  the  company,  does 
not  amount  to  a  taking  of  property  with- 
out just  compensation.  Pittsburg,  C.  C.  k 
St.  L.  R.  Co.  V.  Hartford  City  (Ind.)  82 
N.  E.  787. 

A  statute  granting  the  power  to  cities  to 
require  railroad  companies  to  light  their 
street  crossings  is  not  invalid  merely  be- 
cause it  does  not  grant  the  power  to  all 
cities  and  towns  in  the  state,  or  because 
every  street  and  railroad  intersection  in  the 
state  is  not  ordered  lighted.     Ibid. 

The  power  granted  by  the  legislature  to  a 
city  to  require  railroad  companies  to  light 
their  crossings  on  all  nights  embraces  the 
power  to  require  lights  at  all  hours  of  the 
night  or  parts  of  nights.  Chicago.  1.  &  L.  R. 
Co.  V.  Crawfordsville,  164  Ind.  70,  72  N.  E. 
1025. 

Where  a  city  has  statutory  authority  to 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Washington 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  penalty  for  failure 
to  maintain  a  light  at  a  street  crossing. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  C.  Field  and  H.  R.  Kurrle 
for  appellant. 

Messrs.  Mitchell  A  Mitchell  for  appel- 
lee. 

Hadley,  J.,  delivered  the  opinion  of  the 
court: 

Suit  by  appellee  against  appellant  for 
the  violation  of  a  town  ordinance,  requir- 
ing it  to  maintain  lights  at  points  where 
its  railroad  crosses  the  public  streets  of 
said  town.  The  ordinance  is  in  these 
words : 

**  Whereas,  it  is  necessary  for  the  safety 
and  security  of  citizens  and  other  persons 
from  the  running  of  trains  through  the 
town  of  Salem,  by  railroad  companies  run- 
ning and  operating  railroads  through  the 
town,  that  an  electric  light  be  kept  and 
maintained  as  hereinafter  directed  at 
certain  crossings  where  said  railroad  or 
raih^mds  intersect  certain  streets  in  said 
town,  now,  therefore, 

"Section  1.  Be  it  ordained  by  the  board 


of  trustees  of  the  town  of  Salem,  in  Wash- 
ington county,  Indiana,  that  it  shall  here- 
after be  the  duty  of  every  railroad  company 
running  and  operating  a  railroad  through 
said  town  to  keep  and  maintain  an  electric 
light  at  every  point  where  the  main  track 
of  said  railroad  company  upon  which  it 
runs  any  regular  train  or  trains  during  the 
nighttime  crosses  or  intersects  at  grade 
any  public  street  in  said  town;  such  electric 
light  shall  be  of  two  thousand  (2,000) 
candle  power  to  light  the  crossing  of  such 
railroad  where  they  are  placed  and  main- 
tained in  such  a  manner  as  to  enable 
citizens  and  other  persons  traveling  and 
passing  over  such  crossings  to  see  the  track 
and  protect  themselves  from  the  danger  of 
running  trains  on  such  railroad;  Provided, 
such  lights  shall  not  be  required  to  exceed 
in  power  those  now  in  use  for  lighting  the 
streets  of  said  town;  that  the  town  of 
Salem  now  maintains  and  supports  electric 
lights  of  two  thousand  (2,000)  candle 
power  each,  for  lighting  the  streets  and 
intersections  thereof. 

"Sec.  2.  All  lights  provided  in  §  1  hereof 
shall  be  lighted  at  night  during  the  pas- 
sage of  every  train  and  for  not  less  than 
thirty  minutes  prior  thereto.  Provided, 
said  lights  shall  not  be  required  to  be  kept 
burning  or  lighted  during  such   hours  or 


require  all-night  lighting  at  railroad  cross- 
ings, tiie  fact  that  the  ordinance  exonerates 
the  company  from  lighting  when  the  moon 
furnishes  the  traveler  the  same  amount  and 
strength  of  light  required  of  the  company 
by  the  ordinance,  and  also  excuses  the  com- 
pany from  lighting  at  all  times  when  the 
city  lights  are  not  lighted,  does  not  render 
the  ordinance  void  for  uncertainty  or  un- 
reasonableness.   Ibid. 

The  fact  that  there  is  a  device  which  can 
be  attached  to  the  railroad  track  in  such 
a  way  that  a  moving  train  at  a  distance 
will  ignite  a  lamp  at  the  crossing,  which 
will  continue  to  bum  and  light  the  cross- 
ing until  the  train  has  passed  over  and  be- 
yond, IS  no  defense  to  an  action  against  the 
company  for  failure  to  light  the  street 
crossings  as  required  by  a  valid  ordinance, 
where  the  company  has  not  installed  such 
device,  or  been  obstructed  bv  the  city  in 
a  bona  fide  effort  to  do  so.    Ibid. 

A  railroad  built  by  authority  of  the 
state,  engHj2;ed  in  transporting  freight,  pas- 
sengers, and  the  United  States  mail  between 
the  states,  must,  so  long  as  Congress  does 
not  interfere,  submit  to  a  reasonable  local 
regulation  requiring  it  to  light  its  tracks. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Hartford 
City,  supra. 

Such  an  ordinance  is  not  invalid  merely 
because  passed  without  affording  the  rail- 
road company  an  opportunity  to  be  heard 
relative  thereto.     Ibid. 

Such  an  ordinance  is  not  invalid  merely 
because  the  light  at  the  crossing  impairs 
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the  efficiency  of  the  headlight  on  the  loco- 
motive, and  compels  the  engineer  to  run 
slowly  or  cautiously  in  approaching  it. 
Ibid. 

A  requirement  in  such  an  ordinance  that 
the  power  of  the  light  shall  not  exceed  that 
of  the  lights  used  by  the  city  does  not  make 
the  ordinance  so  indefinite  as  to  be  invalid. 
Ibid. 

The  mere  fact  that  the  legislature  has 
seen  fit  to  give  the  city  council  the  power 
to  prescribe  the  character  of  the  light,  and 
that  the  latter  body  has  required  that  the 
lighting  shall  be  done  by  electricity,  af- 
fords no  sufficient  groimd  for  an  overthrow 
of  the  ordinance.     Ibid. 

An  ordinance  enacted  by  virtue  of  statu- 
tory authority,  requiring  a  railroad  com- 
pany to  light  its  street  crossings  within  the 
village  in  the  same  manner  that  the  streets 
'  are  lighted ;  and  providing  that,  in  case 
the  company  fails  to  erect  the  lights  with- 
in twenty  days  from  notice  of  the  passage 
of  the  ordinance,  the  lighting  committee  of 
the  village  shall  cause  the  lights  to  be 
erected,  and  the  cost  thereof  shall  be  as- 
sessed on  the  property  of  the  company,  or 
collected  as  directed  by  law, — relates  to 
the  comfort,  safety,  convenience,  and  good 
order  of  the  village,  is  not  penal  and  not 
subject  to  the  rule  of  strict  construction; 
and  the  requirement  that  the  company  shall 
do  the  lighting  within  twenty  days  after 
notice  is  not  unreasonable.  St.  Marvs  v. 
I^ke  Krie  *  W.  R.  Co.  60  Ohio  St.*  138, 
53  N.  E.  795. 
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parts  of  hours  when  the  moon  shall  be 
shining  so  as  to  give  sufficient  light  to  light 
the  crossing  as  hereinbefore  required.  And 
provided,  further,  such  lights  shall  not  be 
required  to  be  kept  burning  nor  lighted  dur- 
ing such  hours,  or  parts  of  such  hours, 
when  the  lights  in  use  for  lighting  the 
streets  of  said  town  shall  not  be  lighted  or 
burning.  The  purpose  of  said  last  pro- 
vision being  to  exempt  such  railroad  com- 
pany or  companies  from  lighting  Buch 
crossing  at  any  time  or  times  when  the 
streets  of  said  town  are  not  lighted. 

**Sec.  3.  Any  railroad  company  or  rail- 
road companies  who  shall  fail  to  keep  and 
maintain  such  lights  as  hereinbefore  pro- 
vided, or  who  shall  violate  any  of  the  pro- 
visions of  this  ordinance,  shall,  upon  con- 
viction thereof,  be  fined  and  forfeit  to  said 
town  the  sum  of  ten  dollars  ($10.00)  for 
each  and  every  offense." 

The  complaint  is  in  a  single  paragraph. 
Defendant's  demurrer  thereto  for  insuf- 
ficient facts  was  overruled.  An  affirmative 
answer  in  one  paragraph  was  held  bad  on 
demurrer,  and,  the  defendant  refusing  to 
answer  further,  judgment  was  given  upon 
the  complaint  in  favor  of  the  plaintiff  for 
$10  and  costs,  from  which  the  defendant  ap- 
peals, and  assigns  error  on  all  adverse  rul- 
ings. 

The  complaint,  filed  before  a  justice  of 
the  peace,  alleges  the  due  incorporation  of 
the  town;  the  defendant's  ownership  and 
operation  of  a  railroad  through  the  town; 
the  crossing  of  three  named  public  streets 
therein;  the  proper  enactment  of  the  ordi- 
nance; the  maintenance  of  the  plaintiff  of 
electric  lights  at  street  crossings  in  said 
town  of  2,000  candle  power;  the  three 
named  streets  at  the  railroad  crossings  are 
much  traveled  by  the  public  at  all  times  of 
the  day  and  night,  and  are  very  dangerous 
without  being  lighted;  that  the  defendant 
had  failed  to  put  up  and  maintain  lights  at 
its  said  crossings,  as  required  by  said 
ordinance,  and  is  now  running  and  has  con- 
tinued to  run  for  a  long  time  its  cars  and 
locomotives  through  the  town  and  over  said 
crossings  at  all  times  of  the  day  and  night. 
The  complaint,  as  to  its  formal  averments, 
is  good  on  demurrer,  under  the  ruling  in 
Brookville  v.  Gagle,  73  Ind.  117;  Harden- 
brook  v.  Ligonier,  95  Ind.  70. 

In  its  answer  to  the  complaint  the  de- 
fendant admits  that  it  owns  and  operates  a 
railroad  through  the  plaintiff  city,  crossing 
the  three  named  public  streets;  that  it  has 
but  two  regular  passenger  trains  and  one 
freight  train  which  pass  through  said  town 
and  across  said  streets  in  the  nighttime, 
and  no  extra  passenger  and  not  exceeding 
two  extra  freight  trains  passing  througli 
said  town  after  night;  that,  if  defendant 
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is  required  to  maintain  lights  at  said 
several  crossings,  and  have  said  lights  burn- 
ing for  half  an  hour  before  and  during  the 
passage  of  all  trains,  the  aggregate  burn- 
ing time  for  all  trains  would  not  exceed  two 
hours  per  night  on  the  average;  that  the 
present  schedule  has  existed  for  many 
years,  and  there  is  no  probability  of  its 
being  changed  in  the  near  future;  that 
there  is,  has  been,  and  will  be  in  the  near 
future,  very  little  travel  on  said  streets  and 
across  the  railroad  in  the  nighttime;  that 
an  electric  light  of  2,000  candle  power, 
which  the  defendant  is  required  bj  said 
ordinance  to  maintain  at  each  of  said  cross- 
ings, will  brightly  illuminate  said  streets 
for  a  distance  of  300  feet  on  each  side  of 
the  crossing,  and  sufficiently  to  enable  trav- 
elers to  use  said  streets  for  a  distance  of 
600  feet  on  each  side  of  the  crossing.  The 
defendant  has  no  means  of  its  own  for  the 
production  of  electricity.  There  is  but  one 
electric-light  plant  in  the  town.  The  town 
maintains  electric  lights  of  2,000  candle 
power  at  its  street  crossings,  which  elec- 
tricity it  obtains  from  said  plant  by  direct 
current,  under  which  system  it  is  impos- 
sible to  extinguish  one  without  extin> 
guishing  all  lights.  The  town  maintains  its 
lights  all  night,  except  on  moonlight  nights, 
and  the  defendant  cannot  secure  2,000 
candle  power  lights  except  by  connection 
with  said  town  system,  and  having  it  sup- 
plied by  9aid  direct  current,  so  that  it  could 
not  turn  off  its  lights  at  said  crossings 
without  extinguishing  all  the  lights  in  the 
town.  It  is  impossible,  therefore,  for  the 
defendant  to  maintain  the  lights  required 
by  said  ordinance  without  having  them 
burn  from  seven  to  ten  hours  every  night, 
except  moonlight  nights,  and  which  will  im- 
pose upon  the  defendant  an  expense  of  $72 
per  annum  for  each  light;  that,  if  said 
lights  could  be  extinguished  except  for  the 
times  required  by  the  ordinance  at  the  pas- 
sage of  trains,  the  expense  to  the  defend- 
ant would  not  exceed  $10  per  annum  per 
light;  that  an  incandescent  light  at  each  of 
said  crossings  will  clearly  illuminate  the 
entire  right  of  way  at  said  points,  and  de- 
fendant can  construct  and  maintain  such 
lights  at  an  expense  to  it  of  not  exceeding 
$1  per  month  for  each  light;  that,  by 
reason  of  the  premises,  the  ordinance  is  un- 
reasonable and  void  in  this:  (1)  The  de- 
fendant cannot  comply  therewith  withcfut 
assuming  greater  burdens  than  the  said 
town  is  allowed  by  law  to  put  upon  it.  (2) 
It  is  the  purpose  of  said  town  to  require 
the  defendant  thereby  to  maintain  three 
high-power  lights,  and  bum  them  at  all 
times,  to  relieve  it  of  part  of  its  burdens 
of  street  lighting.  (3)  The  said  ordinance 
i  is  so  indefinite  and  uncertain  as  to  be  void 
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upon  its  faee.     (4)  The  said  town  cannot 
rcHjuire    more    of   defendant    than    that    it 
liffht   its   right   of  way   at  said   crossings, 
^\hile  there  is  danger  from  a  train  that  is 
about  to  use  it,  and  the  said  ordinance  re- 
quiring high-power  lights  is  therefore  void. 
(5)    The  act  of  the  general  assembly,  in  so 
far  as  it  empowers  towns  to  pass  ordinances 
requiring    lights    at    railway    and    street 
crossings  at  the  sole  expense  of  the  railroad 
company,  violates  the  14th  Amendment  to 
the  Constitution  of  the  United  States.   The 
answer  in  a  more  concrete  form,  comes  to 
this:      The  ordinance  under  the  conditions 
existing  in  Salem  is  unreasonable  and  void 
because    it   is,   first,    uncertain;    andj    sec- 
ond,  because  it  requires  the  defendant  to 
maintain  stronger  and  longer  lights  than  is 
necessary  to   light  the  crossings,  thus  en- 
tailing upon  it  an  annual  expense  of  $72 
per  light,  while  the  defendant  could  light 
the  entire  right  of  way  at  the  crossings  dur- 
ing all   the  time  the  city  lights  are  kept 
burning,    with   incandescent   lights,    at    an 
expense   not   exceeding   $1    per   month    for 
each  light.    The  law  relating  to  the  powers 
of  municipal  legislative  bodies  is  settled  in 
this  state  to  the  effect  following:     (1)    All 
powers   possessed   by  cities  and  towns  are 
expressly    conferred    by    legislative    enact- 
ment, or  implied  when  necessary  to  accom- 
plish some  municipal  purpose.      (2)    When 
a  city  council  or  board  of  trustees  of  a  town 
has  conferred  upon  it  by  the  legislature  an 
express  general  power,  or  when  a  power  is 
implied  as  being  essential  to  the  carrying 
out   of  some   express  municipal  duty,   the 
mode  of  exercising  the   power  must,  as  a 
question  of  law,  be  reasonable,  or  the  ordi- 
nance will  be  declared  void.     (3)  When  a 
power     is     specifically    conferred    by    the 
general   assembly,   but  the   manner   of   its 
exercise  is  not  prescribed,  the  mode  of  em- 
ploying it  must  be  reasonable  or  it  will  be 
held    invalid.     (4)   When    the    legislature, 
under  the  sanction  of  the  Constitution,  pro- 
vides that  a  particular  thing  may  be  done, 
and  points  out  the  way  for  doing  it,  courts 
will  not  strike  down  the  law,  or  ordinance 
pns»ed  in  pursuance  thereof,  or  abridge  the 
authority,  because  they  may  deem  it  to  be 
unreasonable     or ,   against     public     policy. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crown 
Point,  146  Ind.  421,  422,  35  L.R.A.  684,  45 
X.    E.    687,    and    cases    cited;    Skaggs    v. 
^lartinsville,   140  Ind.  476,  33  L.R.A.  781, 
49  Am.  St.  Rep.  209,  39  N.  E.  241;  Cham- 
per  V.  Greencastle,  138  Ind.  339,  24  L.R.A. 
768.  46  Am.  St.  Rep.  390.  35  X.  E.  14;  Dill. 
Mun.  Corp.  §  328.    The  trustees  of  appellee 
city  derived  power  to  legislate  on  the  sub- 
I'oct  of  lighting  railroads  at  street  crossings 
from   §   31   of  the   towns  and  cities  act  of 
190.5   (Acts  1905,  chap.  129,  p.  231),  which 
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reads  as  follows:  "The  board  of  town 
trustees  shall  have  the  following  powers: 
.  .  .  (14)  to  require  any  railroad  com- 
pany, operating  a  line  of  railroad  over  a 
street  of  the  town,  to  maintain  a  street 
light  at  such  crossing,  to  be  lit  at  night 
during  the  passage  of  every  train,  and  for 
not  less  than  thirty  minutes  prior  thereto: 
Provided,  that  such  board  shall  have  no 
authority  to  require  such  railroad  to  main- 
tain any  different  kind  of  light  at  such 
crossing  from  that  maintained  by  the  town 
at  other  street  crossings."  By  this  stat- 
ute the  legislature  has  declared  that  the 
board  of  trustees  has  the  right  to  require 
railroad  companies  to  maintain  lights  at 
the  points  where  their  road  crosses  the  town 
streets,  but  the  same  act  specifically  de- 
clares that  that  authority  shall  extend  only 
to  requiring  the  same  kind  of  lights  main- 
tained by  the  town  at  its  own  street  cross- 
ings. The  statute  would  mean  the  same 
thing  if  phrased  thus:  The  board  of  trus- 
tees shall  have  power  to  require  railroad 
companies  to  maintain  at  all  points  of 
street  intersection  by  their  railroad  the 
same  kind  of  lights  maintained  by  the  town 
at  its  other  street  crossings,  and  no  other. 
We  think,  however,  that  the  term  "kind  of 
light"  refers  to  class,  or  sort,  rather  than 
to  grades,  or  degrees,  of  the  same  class; 
that  is,  that  it  refers  to  such  general  kind 
and  classifications  as  electricity,  gas,  oil, 
and  the  like,  and  not  to  various  grades  of 
such  general  classes.  And,  while  the  town 
board  was  without  authority  to  require  of 
appellant  a  light  different  in  kind  from  that 
maintained  by  the  town  at  its  street  cross- 
ings, it  was  not  compelled  to  exact  of  ap- 
pellant the  same  degree,  or  strength,  of 
light  in  use  by  the  town  if  it  should  deem  a 
lesser  grade  adequate  to  properly  Rght  the 
crossings.  In  other  words,  the  town  had  no 
authority  to  require  a  stronger  light,  but 
might  have  required  a  lesser  degree  of  the 
same  light  from  that  maintained  by  the  ' 
town. 

This  brings  our  question  within  the 
fourth  rule  above  set  out,  namely,  that, 
when  the  legislature  grants  a  specific  power, 
and  specifies  how  it  may  be  exercised,  this 
court  cannot  question  the  power,  if  con- 
stitutional, or  the  reasonableness  of  the 
manner  of  its  exercise.  Therefore  the  ad- 
missions of  the  answer,  in  effect,  that  the 
city  maintains  at  its  other  street  crossings 
lights  of  the  same  kind  as  those  required  of 
appellant,  preclude  us  from  any  inquiry 
into  the  reasonableness  of  the  strength  of 
the  lights  to  light  the  crossings.  And,  even 
if  the  legislature  had  not  foreclosed  us,  we 
should  hardly  feel  at  liberty  to  hold  that 
the  board  of  trustees,  in  this  instance,  had 
abused  its  discretion  in  the  selection  of  a 
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proper  light.  The  ordinance  cannot  be  held 
invalid  for  uncertainty  or  indcfiniteness. 
There  is  strong  reason  for  believing  that 
the  one  before  us  is  the  result  of  a  studied 
and  successful  effort  to  cure  the  infirmities 
in  a  former  ordinance  of  the  town,  upon  the 
same  subject,  and  which  was  held  invalid 
by  this  court  in  Chicago,  R.  1.  &  P.  R.  Co. 
V.  Salem,  166  Ind.  71,  76  N.  E.  631.  The 
ordinance  held  void  in  the  case  just  cited 
provided  that  the  lights  to  be  maintained 
by  the  railroad  company  *'shall  be  electric 
lights  of  such  candle  power,  pot  exceeding 
two  thousand  (2,000)  candle  power,  and 
giving  such  lighting  service  as  the  town  of 
Salem  maintains."  It  was  held  that  these 
words  of  the  ordinance  do  ''not  attempt  or 
purport  to  furnish  the  standard  by  which 
.  .  .  [the  railroad  company's]  guilt  or 
innocence  may  be  determined  upon  a  charge 
of  noncompliance."  No  such  objection  can 
be  urged  against  the  ordinance  before  us. 
In  this  the  duty  of  the  railroad  company 
is  definite  and  certain.  It  shall  maintain 
at  every  point  where  the  main  track  of  the 
railroad,  upon  which  it  runs  trains  in  the 
night,  crosses  a  street  of  the  town,  an 
electric  light  which  shall  be  2,000  candle 
power  strong.  Neither  is  the  ordinance  as- 
sailable for  being  uncertain  and  indefinite 
as  to  the  times  when  the  lights  shall  be 
set,  or  the  length  of  time  they  shall  be  kept 
going,  as  insisted  upon  by  appellant.  The 
language  of  the  ordinance  is,  ''All  lights 
.  .  .  shall  be  lighted  at  night  during  the 
passage  of  every  train  and  for  not  less  than 
thirty  minutes  prior  thereto," — except  that 
the  company  shall  not  be  required  to  keep 
its  lights  burning  when  said  crossings  are 
lighted  by  the  moon  sufficiently  to  enable 
travelers  to  see  the  track  and  protect  them- 
selves from  running  trains,  or  when  the 
town's  street  lights  shall  not  be  lighted  and 
burning.  The  provisos  and  exceptions  are 
made  for  the  benefit  of  the  lighting  railroad 
company.  Such  company  has  control,  and 
of  all  others  knows  best  when  its  trains 
w^ill  pass  the  crossings.  It  can  be  no  hard- 
ship to  require  it  to  take  notice  of  the 
passage  of  its  trains,  and  no  uncertainty,  as 
affects  the  company,  to  require  it  to  light 
the  crossings  accordingly;  and,  if  it  finds 
it  profitable  and  convenient  to  extinguish 
the  lights  between  trains,  it  may  rightfully 
do  so.  It  would  be  wholly  impracticable 
for  the  town  to  fix  certain  and  definite 
periods  for  lighting,  since  the  schedule  for 
the  running  of  trains  and  orders  for  special 
trains  would  be  constantly  liable  to  chanjore. 
The  exigencies  of  the  business  requiring 
more  extra  trains  on  one  day  than  upon  an- 
othor.  and  the  running  of  such  trains  dur- 
ing the  different  times  of  the  day  and  night, 
would  invest  the  subject  with  so  much  un- 
19L.R.A.(N.S.) 


certainty  that  the  town  board   might  rea- 
sonably expect  a  train  to  pass  at  any  time 
of  the  night,  and  so  would  be  without  any 
reliable  data  for  periodical  lighting.   Rather 
than  condemn  the  ordinance  for  unreason- 
ableness in  its  requirements  concerning  the 
lighting  and  burning  of  the  lights,  all  the 
exceptions  and  concessions  relating   to   the 
subject,  and  of  which  appellant  complains, 
are  beneficial  to  the  company,  and  evident- 
ly so  intended;   in  the  words  of  the  ordi- 
nance, "the  purpose  being  to  exempt   such 
railroad  company  from  lighting  such  cross- 
ings at  any  time  when  the  streets  of  said 
town  are  not  lighted."     We  think  the  case 
is  fully  within  the  rule  declared  in  Chicago, 
I.  &  L.  R.  Co.  V.  Crawfordsville,  164   Ind.  " 
70,  72  N.  £.   1025.     A  2,000  candle-power 
light  may  be  stronger  than  is  necessary  to 
properly   light   the   crossings    in    ordinary 
weather,  but  it  is  not  alleged,  and  we  can- 
not assume,  that  it  would  be  excessive  in 
foggy,  heavy,  or  stormy  weather,  when   it 
is  most  needed.     Hence  there  is  no  ground 
for  saying  that  either  the  statute  which  au- 
thorizes or  the  ordinance  passed  as  a  police 
measure  to  conserve  the  safety  of  citizens 
in  traveling  the  streets  of  the  town,  in  the 
nighttime,  is  so  unreasonable  in  its  exac- 
tion as  to  amount  to  an  invasion  of  consti- 
tutional right.     It  is  therefore  not  in  con- 
flict with  the  Constitution,  either  state  or 
Federal. 

The  demurrer  to  the  answer  was  properly 
sustained. 

Judgment  affirmed. 

Petition  for  rehearing  denied* 
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JOHN  HARBISON 

V. 

H.  D.  SHIRLEY  et  al.,  Appta. 

(—  Iowa,  — ,  117  N.  W.  963.) 

liandlord  —  unlawful  uses  of  premises 
—  bond  *  liability. 

Mere  fear  or  suspicion  on  the  part  of  the 
lessor  that  a  lessee  intends  to  sell  intoxi- 
cating liquor  on  the  leased  premises  with- 
out authority  of  law  will  not  avoid  a  bond 
by  which  the  lessee  undertakes  to  hold  the 
lessor  harmless  from  any  expenditure  or 
costs  because  of  the  unlawful  sale  of  liquor 
upon  the  premises. 

(October  23,   1908.) 


Cane  Note,  —  Effect  of  landlord's 
Icnowledge  that  tenant  intends  to  use 
premises  in  violation  of  late. 

This     note     includes     only     those     cases 
which   consider   the   question   of   the   land- 
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APPEAL  by  defendfv.nts  from  a  judgment 
of  the  District  Court  for  Wapello  Coun- 
ty in  plaintiff's  fa^or  in  an  action  to  en- 
force a  bond  conditioned  to  hold  plaintiff 
harmless  from  expenditures  because  of  the 
unlawful  use  of  premises  leased  by  him. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jaqncfl  &  Jaques  for  appellants. 

Messrs.  J.  R.  Price,  J.  C.  Mitchell,  and 
F.  M.  Hunter,  for  appellee: 

Mere  knowledge  of  a  lessor  that  the  lessee 
intends  to  use  the  property  for  an  unlawful 
purpose  is  not  a  sufficient  basis  on  which  to 
deny  the  lessor  the  right  to  recover  on  the 
lease. 

9  Cyc.  Law  &  Proc.  pp.  571,  572;  2  Wood, 
Land.  &  T.  2d  ed.  pp.  1341,  1345;  Anheu- 
ser-Busch Brewing  Asso.  v.  Mason,  44  Minn. 


318,  9  L.R.A.  506,  20  Am.  St.  Rep.  580,  46 
N.  W.  558;  Chamberlin  v.  Fisher,  117  Mich. 
428,  75  N.  W.  931;  Gambs  v.  Sutherland, 
101  Mich.  355,  59  N.  W.  652;  Webber  v. 
Donnelly,  33  Mich.  469;  Hill  v.  Spear,  50 
N.  H.  253,  9  Am.  Rep.  205;  Waugh  v.  Beck, 
114  Pa.  422,  60  Am.  Rep.  354,  6  Atl.  923; 
Rose  V.  Mitchell,  6  Colo.  102,  45  Am.  Rep. 
522;  Hubbard  v.  Moore,  24  La.  Ann.  591, 
13  Am.  Rep.  128;  Michael  v.  Bacon,  49  Mo. 
474,  8  Am.  Rep.  138;  Tracy  v.  Talmage,  14 
N.  Y.  162,  67  Am.  Dec.  132;  J.  M.  Bruns- 
wick &  B.  Co.  V.  Valleau,  50  Iowa,  120,  32 
Am.  Rep.  119;  Ralston  v.  Boady,  20  Ga.  449. 

Evans,  J.,  delivered  the  opinion  of  the 
court : 

On  March  30,  1903,  the  plaintiff  leased  to 
the  defendants  certain  premises  to  be  used 


lord's  knowledge  of  the  tenant's  intention 
to  use  the  premises  for  an  unlawful  pur- 
pose aa  affecting  their  rights  and  relations. 
The  question  of  a  landlord's  criminal  lia- 
bility as  affected  by  his  knowledge  of  the 
wrongful  use  of  his  property  has  not  been 
examined. 

The  courts  will  not  enforce  the  terms  of 
a  lease  where  the  demised  premises  were 
rented  with  knowledge  on  the  part  of  the 
landlord  that  they  were  to  be  used  for  an 
illegal  purpose.  The  authorities  cited  in  the 
three  following  groups  were  all  cases  where 
the  action  was  brought  for  the  recoveiy  of 
rent: 

For  purposes  of  prostitution.  Dougherty 
T.  Seymour,  16  Colo.  289,  26  Pac.  823;  Ral- 
ston V.  Boady,  20  Ga.  449;  Kessler  v.  Pear- 
son. 126  Ga.  725,  66  S.  E.  963,  8  A.  ft  E. 
Ann.  Cas.  180;  Demartini  v.  Anderson,  127 
Cal.  33,  59  Pac.  207;  Egan  v.  Gordon,  65 
Minn.  505,  68  N.  W.  103;  Ashbrook  v.  Dale, 
27  Mo.  App.  649;  Plath  v.  Kline,  18  App. 
Div.  240,  45  N.  Y.  Supp.  951 ;  Ernst  v.  Cros- 
by, 140  X.  Y.  364,  35  N.  E.  603;  Burton  v. 
Dupree,  19  Tex.  Civ.  App.  275,  46  S.  W.  272, 
Hunstock  V.  Palmer,  4  Tex.  Civ.  App.  459, 
23  S.  W.  294;  Fields  v.  Brown,  188  111.  Ill, 
58  N.  E.  977 ;  Girardy  ▼.  Richardson,  1  Esp. 
13;  Garish  v.  Duval,  7  Lower  Can.  Jur. 
127;  Harris  v.  Fontaine,  13  Lower  Can. 
Jur.  336;  Crisp  ▼.  Churchill,  cited  in  1 
Bos.  ft  P.  340. 

For  the  illegal  sale  of  liquor.  Codman  v. 
Hall.  9  Allen,  335;  Sherman  v.  Wilder,  106 
Mass.  537;  Mound  v.  Barker,  71  Vt.  253, 
76  Am.  St.  Rep.  767,  44  Atl.  346;  Vanbus- 
kirk  v.  McXaughton.  34  N.  B.  125;  Mitchell 
V.  Scott.  62  N.  H.  596;  Dunn  v.  Stegeraann 
(Cal.  App.)  101  Pac.  25.  See  also  Arras  v. 
Richardson,  24  N.  Y.  8.  R.  742,  6  N.  Y. 
Supp.  755. 

For  gambling  and  other  unlawful  uses. 
McDonald  v.  Tree,  69  111.  App.  134;  Harris 
▼.  McDonald,  79  111.  App.  638;  Ryan  v.  Pot- 
win,  62  111.  App.  134;  Canfield  v.  Vacha,  4 
Ohio  8.  ft  C.  P.  Dee.  240;  Simpson  v.  Wood, 
105  Mass.  263;  Holmead  v.  Maddox,  2 
Cranch,  C.  C.  161,  Fed.  Cas.  No.  6,629; 
19L.R.A.(N.S.) 


Edelmuth  ▼.  McGarren,  4  Daly,  467.  See 
also  Gaslight  ft  Coke  Co.  v.  Turner,  6  Bing. 
N.  C.  324. 

But  it  has  been  held  that  mere  knowl- 
edge on  the  part  of  the  lessor  that  the  lessee 
intended  to  use  the  demised  premises  in 
violation  of  law  is  not  sufficient  to  render 
the  lease  void;  in  order  to  have  such  effect, 
there  must  have  been  also  some  active  par- 
ticipation on  the  part  of  the  lessor  in  the 
illegal  purpose.  Miller  v.  Maguire,  18  R.  I. 
770,  30  Atl.  966;  Gorman  v.  Keough,  22  R. 
I.  47,  46  Ati.  37;  Almy  v.  Greene,  13  R.  I. 
350;  Allen  v.  Keilly,  18  R,  I.  197,  30  Atl. 
965;  Updike  y.  Campbell,  4  E.  D.  Smith, 
670. 

A  landlord  will  not  be  prevented  from 
recovering  his  rent  because,  during  the  term, 
he  acquires  knowledge  that  his  house  is  be- 
ing used  for  an  illegal  purpose,  where  he 
hi^  no  knowledge  thereof  at  the  time  of  the 
demise.  Kessler  v.  Pearson,  supra;  Koester 
V.  State,  36  Kan.  27,  12  Pac.  339.  See  also 
Allen  V.  Keilly,  supra. 

A  lease  containing  nothing  to  show  that 
the  unlawful  sale  of  liquor  was  contem- 
plated on  the  premises  is  not  avoided  by  the 
subsequent  use  of  the  premises  for  such  un- 
lawful purpose,  even  though  it  continues 
with  the  landlord's  knowledge.  Kittredge 
V.  Allemania  Society,  3  Ohio  N.  P.  312. 

In  Jennings  v.  Throgmorton,  Ryan  ft  M. 
251,  it  is  held  that  a  landlord  acquiring 
knowledge  that  his  premises  are  being  used 
for  an  illegal  purpose  may  not  recover  rent 
accruing  from  the  time  of  discovering  the 
illegal  use.  In  this  case  the  tenancy  was 
from  week  to  week. 

In  order  to  defeat  a  landlord's  right  to 
recover  rent  on  the  ground  that  the  premises 
were  let  for  carrying  on  an  illegal  business, 
it  must  be  shown  that  the  lessor,  at  the  time 
the  lea.se  was  made,  was  a  party  to  the 
illegal  intent,  and  let  the  premises  in 
furtherance  thereof.  Gibson  v.  Pearsall,  1 
E.  D.  Smith,  90. 

In  Zink  v.  Grant,  25  Ohio  St.  352.  the 
court,  in  construing  a  statute  providing 
that  all  contracts  leasing  or  renting  a  build- 


666 


KANSAS  SLPREME  COURT. 


Nov., 


1?RR0R  to  the  District  Court  for  Wyan- 
^  dotte  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  upon 
a  promissory  note.     Reversed. 

This  action  was  brought  by  the  Citizens' 
National  Bank  to  recover  from  R.  A.  Sykes 
&  Son  tiie  amount  of  a  promissory  not«,  a 
copy  of  which  reads: 

$3,636.83.  New  Murdock,  Kansas, 

Sept.  22,  1899. 

Two  hundred  seventy  days  after  date, 
without  grace,  for  value  received,  we  prom- 
ise to  pay  to  Ladd,  Penny  &  Swazey,  or  or- 
der, thirty-six  hundred  thirty-six  and  jV,r 
dollars,  at  the  office  of  Ladd,  Penny,  & 
Swazey,  Live  Stock  Exchange,  Kansas  City, 
with  interest  after  maturity  at  8  per  cent 
per  annum  until  paid. 

The  makers  and  indorsers  hereof  hereby 
severally  waive  protest,  demand,  and  notice 


of  protest  and  nonpayment,  in  ea«e  this 
note  is  not  paid  at  maturity,  and  agree  to 
all  ext«nsions  and  partial  payments,  before' 
or  after  maturity,  without  prejudice  to 
holder.  R.  A.  Sykea  &  Son. 

Due  June  19,  1900.    No.  of  1012. 

P.  O.,  New  Murdock,  Kan.  1543. 

The  note  was  indorsed  as  follows: 

Notice,  demand,  and  protest  waived. 
Payment  guaranteed. 

Ladd,  Penny,  k  Swazey. 

Further  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  S.  S.  Ashbauffh  and  A.  E. 
Helm,  for  plaintiffs  in  error: 

The  note  is  a  Kansas  contract,  made  to 
be  enforced  in  Kansas,  and  is  governed  by 
Kansas  laws. 

Downer  v.  Chesebrough,  36  Conn.   39,  4 


lottery  contracts ;  and  to  United  States  Sav. 
&  L.  Co.  V.  Beckley,  62  L.R.A.  33,  as  to  the 
governing  law  with  respect  to  interest  and 
usury.  These  notes,  of  course,  include  bills 
and  notes  as  well  as  other  contracts.  Occa- 
sionally, however,  questions  of  this  kind 
arise  in  such  a  form  as  to  make  them  dis- 
tinctive of  the  subject  of  negotiable  paper, 
as,  for  instance,  where  the  question  relates 
to  the  law  which  determines  the  right  of  a 
bona  fide  holder  of  negotiable  paper  to  be 
protected  against  defenses  arising  from  lack 
of  capacity,  illegality  of  consideration,  the 
reservation  of  usury,  or  other  defenses  avail- 
able as  between  the  prior  parties.  To  this 
extent,  it  has  been  the  intention  to  include 
the  cases,  either  in  the  original  note  or  in 
the  present  note. 

The  question  as  to  where  the  contract  of 
the  primary  obligors  or  that  of  the  second- 
ary obligors  is  deemed  to  have  been  made 
under  a  particular  state  of  facts  and  cir- 
cumstances is  closely  related  to  the  subject 
of  this  note.  For  the  most  part,  however, 
the  question  depends  upon  principles  that 
are  equally  applicable  to  other  classes  of 
contracts  and  therefore  cannot  be  properly 
treated  in  this  note.  The  question,  how- 
ever, as  to  where  the  contract  of  an  accom- 
modation party  is  deemed  to  be  made  when 
he  signs  the  instrument  in  one  state  and  de- 
livers it  there  to  the  accommodated  party, 
who  first  negotiates  the  same  in  another 
state,  is  in  a  sense  peculiar  to,  or  at  least 
practically  confined  to,  bills  and  notes.  See, 
in  this  connection,  case  note  to  Chemical 
Nat.  Bank  v.  Kellogg,  2  L.R.A.(X.S.)  299, 
and  especially  the  case  of  Union  Nat.  Bank 
V.  Chapman,  169  N.  Y.  638,  57  L.R.A.  513, 
88  Am.  St.  Rep.  614,  62  N.  E.  672,  referred 
to  in  that  note. 

General  commercial  principles  as  opposed  to 
local  law. 

As  pointed  out  in  the  note  in  61  L.R.A. 
103.  thi*  Federal  courts,  in  the  absence  of  a 
10  L.R.A.  (X.S.) 


local  state  statute,  assume  the  right  to  de- 
termine for  themselves  the  general  principles 
of  commercial  law  applicable  to  negotiable 
paper,  without  being  bound  by  the  local 
precedents  of  the  state  the  law  of  which,  if 
statutory,  would  concededly  govern. 

So,  in  the  later  case  of  State  Nat.  Bank 
▼.  Cudahy  Packing  Co.  126  Fed.  543,  the 
question  as  to  n^otiability  of  a  note  is  de- 
clared to  be  one  which  pertains  to  the  law 
merchant,  with  regard  to  which  the  Federal 
courts  are  not  bound  by  local  decisions  un- 
less predicated  on  a  statutory  enactment. 

The  very  general  adoption  by  the  difTerent 
states  of  the  uniform  negotiable  instrument 
law,  however,  operates  to  restrict  very  ma- 
terially the  freedom  of  the  Federal  courts 
in  dealing  with  these  questions. 

As  also  pointed  out  in  the  earlier  note, 
some  of  the  state  courts  assume  the  same 
right  as  the  Federal  courts  to  determine 
the  general  principles  of  the  law  merchant 
or  the  common  law  with  relation  to  bills 
and  notes  without  being  bound  by  the  judi- 
cial precedents  of  the  courts  of  another 
state  whose  law,  if  statutory,  would  con- 
cededly govern.  This  position,  however,  so 
far  as  it  relates  to  the  courts  of  different 
states,  is  contrary  to  the  great  weight  of 
authority,  or  at  least  to  the  tacit  assump- 
tion of  the  majority  of  the  cases,  which 
make  no  distinction  in  this  respect  between 
a  law  of  another  state  which  is  embodied  in 
a  statute  and  one  which  is  evidenced  by  the 
judicial  precedents  of  the  courts  of  that 
state.  In  the  subsequent  case  of  Midland 
Steel  Co.  V.  Citizens'  Nat.  Bank,  34  Ind. 
App.  107,  72  N.  E.  290,  the  court,  in  dis 
cussing  this  subject,  and  speaking  of  the 
common-law  rules  of  Pennsylvania  with  re- 
spect to  the  negotiability  of  paper,  said: 
"The  foreign  court  is  the  only  tribunal  com- 
petent to  decide  upon  the  common  or  the 
statute  law  of  its  own  state,  and  we  fail  to 
see  any  reason  for  permitting  such  decisions 
to  be  questioned  in  the  one  case  and  not 


1908. 


SYKES  V.  CITIZENS'  NAT.  BANK. 


667 


Am.  Rep.  29;  Hefferlin  v.  Sinsinderfer,  2 
Kan.  401,  85  Am.  Dec.  593.  899;  Denny  ▼. 
Faulkner,  22  Kan.  98;  Scudder  v.  Union 
Nat.  Bank,  9]  U.  S.  406,  23  L.  ed.  245; 
Howenstein  v.  Barnes,  5  Dill.  482,  Fed.  Cas. 
No.  6,786;  Joslin  v.  Miller,  14  Neb.  91,  15 
N.  W.  214:  Strawberry  Point  Bank  v.  I^, 
117  Mich.  122,  75  N.  W.  444;  Farmers' 
Nat.  Bank  r.  Sutton  Mfg.  Co.  17  L.R.A. 
595,  3  C.  C.  A.  1,  6  U.  8.  App.  312,  52 
Fed.  191 :  Tilden  v.  BUir,  21  Wall.  241,  22 
L.  ed.  632:  Shoe  k  Leather  Nat.  Bank  ▼. 
Wood,  142  Mass.  563,  8  N.  E.  753;  Stix  v. 
Mathews,  63  Mo.  371,  75  Mo.  96;  Goddin  v. 
Shipley,  7  B.  Mon.  575;  Calhoun  County  v. 
Galbraith.  99  U.  S.  214,  25  L.  ed.  410; 
Baxter  Nat.  Bank  v.  Talbot,  154  Mass.  213, 
13  L.R.A.  52,  28  N.  E.  163;  Pierce  v.  Ind- 
seth,  106  U.  S.  546,  27  L.  ed.  254,  1  Sup. 
Ct.  Rep.  418. 

The  note  was  secured  by  property  located 
in  Kansas;   and,  when  a  mortgage  is  exe- 


cuted as  a  part  of  the  contract,  it  is  pre- 
sumed the  parties  .had  in  view  the  laws 
when  the  mortgage  is  to  be  enforced. 

Mutual  Home  &  Sav.  Asso.  v.  Worz,  67 
Kan.  509,  73  Pac.  116;  Royal  Loan  Asso. 
V.  Forter,  68  Kan.  473,  75  Pac.  484,  1  A. 
k  E.  Ann.  Cas.  794;  People's  Bldg.  Loan  & 
Say.  Asso.  v.  Kidder,  9  Kan.  App.  391,  58 
Pac.  798;  Washington  Nat.  Bldg.  Loan  & 
Inrest.  Asso.  v.  Stanley,  38  Or.  319,  58 
L.R.A.  816,  84  Am.  St.  Rep.  793,  63  Pac. 
489;  St.  Joseph  Loan  &  Bldg.  Asso.  v. 
Thompson,  19  Kan.  325;  National  Mut. 
Bldg.  k  L.  Asso.  v.  Burch,  124  Mich.  57,  83 
Am.  St.  Rep.  311,  82  N.  W.  839;  Clark  v. 
Skeen,  61  Kan.  526,  49  L.R.A.  190,  78  Am. 
St.  Rep.  337,  60  Pac.  327 ;  Mackey  v.  Petti- 
john,  6  Kan.  App.  57,  49  Pac.  636;  Dan. 
Neg.  Inst.  867;  Wharton,  Confl.  L.  401; 
Scudder  v.  Union  Nat.  Bank,  supra. 

Messrs.  Stewart  Taylor  and  J.  D.  Mc- 
Cae  for  defendant  in  error. 


permitting  them  to  be  questioned  in  the 
other."  On  the  general  subject  of  conflicting 
interpretations  of  common- law  rules  in  dif- 
ferent jurisdictions,  see  case  note  to  Root  ▼. 
Kansas  City  Southern  R.  Co.  6  L.R.A.(N.S.) 
212.  Some  additional  cases  on  the  question 
in  its  relation  to  carriers'  contracts  will  be 
found  in  a  note  to  Southern  Exp.  Co.  v. 
Gibbs,  18  L.R.A.(N.S.)  874. 

Negotiability. 

As  pointed  out  at  page  205  of  the  earlier 
note,  it  is  unsatisfactory  to  attempt  any 
discussion  of  the  question  of  the  governing 
law  with  respect  to  the  negotiability  of  an 
instrument,  in  an  abstract  manner  and  apart 
from  the  ultimate  Question  which  depends 
upon  the  character  of  the  instrument  in  that 
respect.  As  there  pointed  out,  most  of  the 
cases,  though  there  are  some  exceptions,  re- 
fer the  preliminary  question  of  negotiability 
to  the  same  law  that  governs  the  ultimate 
question  dependent  thereon;  that  is,  if  the 
ultimate  question  relates  to  the  liability  of, 
or  defenses  available  to,  the  maker  or  ac- 
ceptor (the  primary  obligor),  the  prelim- 
inary question  of  negotiability  as  affecting 
that  ultimate  quention  is  referred  to  the 
same  law  as  the  ultimate  question,  viz.,  the 
law  of  the  place  of  performance  of  his  obli- 
gation; upon  the  other  hand,  if  the  ultimate 
question  relates  to  the  substantive  liability 
of,  or  defenses  available  to,  the  drawer  or 
indorser  (secondary  obligors),  the  prelim- 
inary question  of  negotiability  as  affecting 
that*  ultimate  question  is  referred  to  the 
same  law  as  the  ultimate  question,  viz.,  the 
law  of  the  place  where  the  drawer's  or  in- 
dorser's  contract  is  made  (that  being  also 
the  place  where  it  is  performable).  As 
shown  under  subdivision  XI.  of  the  earlier 
note,  this  principle  has  in  some  cases  been 
carried  so  far  as  to  refer  the  question  of 
negotiability  to  the  law  of  the  forum  where 
the  ultimate  question  dependent  thereon 
related  to  the  remedy,  and  was,  as  such, 
19L.R,A.(N.S.) 


governed  by  the  lea>  fori.  None  of  the  cases 
included  in  the  present  note  which  pass 
upon  the  governing  law  with  respect  to  ne- 
gotiability involved  any  question  of  remedy 
depending  upon  the  character  of  the  instru- 
ment in  that  respect,  and  there  is  there- 
fore, no  opportunity  to  discuss  further  the 
question  as  to  the  governing  law  with  re- 
spect to  negotiability  as  affecting  the  rem- 
edy. 

It  will  be  observed,  however,  that  while 
in  most  of  the  cases  subsequently  cited 
which  involve  the  question  as  to  the  gov- 
erning law  with  respect  to  negotiability  that 
question  was  referred  to  the  law  of  the  place 
of  payment  of  the  bill  or  note  (i.  e.,  the  law 
of  the  place  of  performance  of  the  maker's 
or  acceptor's  contract)  if  there  was  any 
conflict  on  the  subject,  that  was  also  the 
governing  law  of  the  ultimate  question, 
which  was  affected  by  the  character  of  the 
instrument  in  this  respects  And  in  Amsinck 
V.  Rogers,  189  N.  Y.  252,  12  L.R.A.(N.S.) 
875,  121  Am.  St.  Rep.  858,  82  N.  E.  134,  the 
court,  having  referred  the  ultimate  ques- 
tion as  to  the  necessity  of  protest  and  notice 
in  order  to  hold  the  drawers  of  a  bill  to  the 
law  of  the  place  where  the  drawers*  con- 
tract was  made  (which  was  also  the  place 
of  the  performance  of  his  contract),  referred 
the  question  of  negotiability  as  affecting  the 
ultimate  question  to  the  law  of  the  same 
place. 

For  reasons  now  apparent,  the  further  dis- 
cussion of  the  cases  involving  the  governing 
law  with  respect  to  negotiability  will  be  in 
connection  with  the  particular  ultimate 
question  dependent  upon  the  character  of 
the  instrument  in  that  respect. 

See  State  Nat.  Bank  v.  Cudahy  Packing 
Co.  supra,  under  the  heading,  "General  com- 
mercial principles  as  oppos^  to  local  law;" 
Smith  V.  Myers,  207  III.  126,  69  N.  £.  858. 
and  Cherry  v.  Sprague,  187  Mass.  113.  67 
L.R.A.  33,  105  Am.  St.  Rep.  381,  72  N.  E. 
456,  under  the  heading,  ''Character  of  par- 
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Benson,  J.,  delivered  the  opinion  of  the 
court: 

A  judgment  for  the  bank  in  this  action 
was  reversed  on  a  former  hearing  in  this 
court.  69  Kan.  134,  76  Pac.  393.  On  the 
second  trial,  in  addition  to  the  facts  stated 
in  the  former  opinion,  the  court  found  that 
the  office  of  the  payees,  where  the  note  was 
made  payable,  was  in  Missouri,  and  that  by 
the  law  of  that  state  the  note  is,  and  was, 
negotiable.  By  reason  of  the  recitals  in  the 
note  making  the  time  of  payment  uncertain, 
it  was  held  to  be  non-negotiable  by  this 
court.  The  trial  court,  after  an  amendment 
of  the  petition,  having  found  the  additional 
facts  above  stated,  again  rendered  judg- 
ment for  the  plaintiflf.  The  defendant  now 
asks  for  reversal,  upon  the  grounds,  first, 


that  the  former  decision  of  this  court  that 
the  note  is  non-negotiable  is  a  final  adju- 
dication of  that  matter;  and,  second,  that 
;  the  finding  of  the  district  court  relative  to 
I  the  law  of  Missouri  is  not  sustained  by  the 
I  evidence.  This  note  was  made  in  Kansas, 
by  residents  of  this  state,  and  was  payable, 
as  the  evidence  now  shows,  in  Missouri.  It 
was  indorsed  by  the  payees,  before  matu- 
rity, to  tlie  Union  Brokerage  CJompany,  of 
Kansas,  and  was  indorsed  by  that  company, 
in  Kansas,  to  the  plaintiff,  a  national  bank 
of  Iowa.  The  makers  had  no  knowledge  or 
notice  of  these  transfers,  and  paid  the  note 
before  maturity  to  the  payees,  who  bad  no 
authority  from  the  holder  to  receive  such 
payment.  Upon  these  facts  alone  the  judg- 
ment should  be  for  the  defendants,  if   we 


tjes;  liability  of  irregular  indorser;"  numer- 
ous cases  under  the  heading,  "Liability  of 
and  defenses  available  to  maker  or  accept- 
or;" and  Amsinck  v.  Rogers,  supra,  under 
the  heading  "Liability  of  and  defenses  avail- 
able to  drawer  or  indorser.". 

Bill  or  note  fraudulently  transferred. 

In  Embiricos  v.  Anglo- Austrian  Bank 
[1906]  1  K.  B.  677,  2  A.  &  E.  Ann.  Cas.  703, 
the  English  court  of  appeal  declared,  upon 
the  authority  of  Alcock  v.  Smith  [1892]  1 
Ch.  238  (set  out  at  length  at  page  224  of 
the  earlier  note),  that  the  validity  of  a 
transfer  of  a  bill  of  exchange  o»  check,  as 
alfecting  the  title  to  the  same  or  the  pro- 
ceeds thereof,  is  governed  by  the  law  of  the 
place  where  the  transfer  takes  place;  and 
accordingly  held  that  the  law  of  Austria, 
according  to  which  a  Vienna  bank  acquired 
a  good  title  to  a  check  drawn  upon  a  Lon- 
don bank  by  purchasing  it  in  good  faith, 
without  negligence,  after  it  had  been  spe- 
cially indorsed  by  the  payee  to  a  London 
firm,  from  a  clerk  of  the  payee  who  had 
ab$«tracted  it  from  a  letter  and  forged  the 
indorsee's  name,  should  prevail  over  the  law 
of  England,  according  to  which  the  Vienna 
bank  would  not  acquire  a  good  title;  and 
that  consequently  the  payee  could  not  re- 
cover damages,  as  for  a  wrongful  conver- 
sion of  the  check,  from  defendants  to  whom 
the  Vienna  bank  indorsed  it  and  who  cashed 
it  at  the  bank  on  which  it  was  drawn. 
Vaughan  Williams,  L.  J.,  expressly  stated 
that  the  decision  in  Alcock  v.  Smith,  supra, 
was  limited  to  the  rights  of  subsequent  par- 
ties to  the  instrument  itself,  and  did  not 
establish  the  proposition  that  the '  law  of 
the  place  by  which  the  transfer  takes  place 
would  govern  the  sufficiency  of  the  indorse- 
ment as  against  the  original  parties,  having 
regard  to  the  contractual  liability  incurred 
by  them;  and  intimated  that  the  decisions 
in  Re  Marseilles  Extension  R.  &  Land  Co. 
L.  R.  30  Ch.  Div.  598,  and  Lebel  v.  Tucker, 
L.  R.  3  Qu  B.  83  (see  former  note,  page  225), 
were  authority  to  the  contrary.  He  added, 
however,  that  it  may  be — and  he  was  disposed 
to  take  that  view  of  the  contract — that  the 
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contract  of  the  drawer  or  acceptor  is  to  pay 
on  any  indorsement  recognized  by  the  law  of 
England,  even  though  uiat  indorsement  be 
invalid  according  to  what,  for  convenience, 
he  calls  the  locsd  law  of  England.  He  fur- 
ther said  that  the  question  under  considera- 
tion in  the  case  was  not  concluded  by  the 
provision  of  subsection  2  of  §  72  of  the  bills 
of  exchange  act,  1882,  declaring  that,  "sub- 
ject to  the  provisions  of  this  act,  the  interpre- 
tation of  the  drawing,  indorsement,  accept- 
ance or  acceptance  supra  protest  of  a  bill,  is 
determined  by  the  law  of  the  place  where 
such  contract  is  made,  provided  that  where 
an  inland  bill  is  indorsed  in  a  foreign  country 
the  indorsement  shall,  as  regards  the  payer, 
be  interpreted  according  to  the  law  of  the 
United  Kingdom."  Romer,  L.  J.,  said  that 
such  subsection  recognized  the  general  prin- 
ciples of  international  law  on  which  the  de- 
cision proceeded,  and  that  the  proviso  did 
not  touch  the  case  at  bar.  Stirling,  L.  J.» 
w^ho  concurred  in  the  decision,  remarked  that 
he  attached  more  weight  to  the  statutory 
provision  than  the  other  judges. 

Character  of  parties;  liability  of  irregular 
indorser. 

As  pointed  out  at  page  200  of  the  earlier 
note,  there  is  a  difference  of  opinion  whether 
the  character,  and  therefore  the  nature,  of  the 
contract,  of  a  party  ^ho  indorses  his  name 
on  the  back  of  a  promissory  note  before  its 
delivery  or  indorsement  by  the  payee,  is  to 
be  determined  by  the  law  of  the  place  where 
the  instrument  is  made  or  delivered,  or  by 
the  law  of  the  place  where  it  is  payable. 

In  Smith  v.  Myers,  207  111.  126,  69  1^. 
E.  858,  the  court  said  that,  if  the  instru- 
ment in  question  were  a  promissory  note,  the 
question  whether  one  who  signed  his  name 
on  the  back  before  delivery  to  the  payee 
was  an  indorser  or  guarantor  should  be 
determined  by  the  law  of  Connecticut,  the 
note  having  been  delivered  in  that  state. 
The  court  iformally  refers  the  holding  on 
this  point  to  the  general  proposition  that, 
in  an  action  upon  a  negotiable  instrument, 
the  law  of  the  place  where  the  same  is  de- 
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follow  the  former  decision  that  the  note  was 
non-negotiable.  It  is  claimed  by  the  plain- 
tiff, however,  that  the  additional  findings 
that  the  note  was  payable  in  Missouri,  and 
that  it  is  a  negotiable  instrument,  warrant 
the  judgment  for  the  plaintiff.  The  new  is- 
sue, presented  upon  an  amendment  allowed 
by  the  district  court  in  its  discretion,  had 
not  before  been  adjudicated,  and  was  prop- 
erly tried.  Therefore  the  first  ground  urged 
for  reversal  cannot  be  sustained.  Subject 
to  qualifications  not  necessary  now  to  con- 
sider, the  law  of  the  place  of  performance 
of  contracts  governs  in  determining  the  lia- 
bility of  the  contracting  parties,  and  this 
principle  applies  to  promissory  notes.  Ran- 
dolph, Com.  Paper,  §  31 ;  2  Parsons,  Notes 
&  Bills,  324;  Dan.  Neg.  Inst.  §879.    ''Mat- 


ters bearing  upon  the  execution,  the  inter- 
pretation, and  the  validity  of  a  contract  are 
determined  by  the  law  of  the  place  where 
the  contract  is  made.  Matters  connected 
with  its  performance  are  regulated  by  the 
law  prevailing  at  the  place  of  performance. 
Matters  respecting  the  remedy,  such  as  the 
bringing  of  suits,  admissibility  of  evidence, 
statutes  of  limitation,  depend  upon  the  law 
of  the  place  where  the  suit  is  brought." 
Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406, 
412,  23  L.  ed.  245,  248.  We  conclude  that 
the  negotiable  character  of  this  note  must 
be  determined  by  the  laws  of  Missouri, 
where  it  was  made  payable.  The  question 
how  this  law  is  to  be  determined  has  been 
elaborately  argued.  Two  views  have  been 
taken,  both  well  supported  by  precedents. 


livered  and  negotiated  is  to  control  in  de- 
termining the  liability,  if  any,  thereon;  and 
that  the  place  where  a  contract  is  made  de- 
pends, not  on  the  place  where  it  is  actually 
written,  but  on  the  place  where  it  is  deliv- 
ered as   consummating  a  bargain.     In  this 
case,  however,  the  instrument  was  apparent- 
ly payable  in  Connecticut,  so  that  there  was 
no  conflict  between  the  lew  loci  oontraotus 
and  lex  loci  solutionis  on  this  point.     The 
Connecticut  statute,  which  in  such  a  case 
declares   that,  whether  the  indorsement  be 
before  or  after  the  indorsement  by  the  payee, 
it  shall  import  the  contract  of  an  ordinary 
indorsement,  was  held  not  to  apply  for  the 
reason  that  the  instrument  in  question  was 
not  a  promissory  note  within  the  law  mer- 
chant, because  of  the  provision  therein  for 
payment  of  taxes  as  well  as  principal  and 
interest.     The  court  did  not  formally  refer 
the     question     as     to     the     character     of 
the    instrument   as   a    pfomissory   note   to 
the  law  of  Connecticut,  but  apparently  dis- 
posed of  that  question  on  the  general  princi- 
ples of  the  law  merchant.     This,  however, 
was  probably  on  the  assumption  that  those 
principles  prevailed  in  Connecticut,  and  not 
upon  the  theory  that  the  local  laws  of  Illi- 
nois would  govern. 

In  Nashua  Sav.  Bank  v.  Sayles,  184  Mass. 
520,  100  Am.  St.  Rep.  573,  69  N.  £.  309,  the 
court  applied  the  law  of  New  Hampshire, 
that  one  who  signs  a  note  on  the  back  there- 
of before  delivery  to  payee  is  liable  as  a 
joint  maker  without  a  demand  on  the  other 
maker,  it  appearing  that  a  bank  in  New 
Hampshire  sent  a  blank  form  of  note  to  a 
resident  of  Massachusetts  to  take  up  an 
overdue  note  held  by  the  bank  against 
him  and  an  indorser,  and  that  he  made  out 
a  note  payable  to  the  order  of  the  bank  for 
part  of  the  amount  due  on  the  old  note, 
procured  the  defendant  to  indorse  the  new 
note  on  the  back  and  sent  it  through  the 
mail  to  the  New  Hampshire  bank,  together 
with  a  check  for  the  balance.  The  court 
said  that,  upon  such  facts,  there  was  no 
doubt  that  the  note  in  suit  first  took  ef- 
fect as  a  binding  contract  when  it  was  re- 
ceived by  the  bank  in  New  Hampshire,  and 
that  it  was  unnecessary  to  consider  whether, 
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under  the  circumstances  of  the  case,  the 
fact  that  the  note  was  made  payable  in  New 
Hampshire  would  make  the  laws  of  that 
state  applicable  to  it. 

In  Cherry  v.  Sprague,  187  Mass.  113,  67 
L.R.A.  33,  106  Am.  St.  Rep.  381,  72  N.  E. 
456,  the  preliminary  question  whether  an  in- 
strument was  a  promissory  note,  as  well  as 
the  ultimate  question  depending  thereon, 
whether  those  who  signed  on  the  back  be- 
fore delivery  to  the  payee  were  original 
promissors,  or  makers,  or  indorsers  entitled 
to  notice,  was  referred  to  the  law  of  South 
Dakota,  the  note  being  payable  there,  and 
having  also  been  sent  through  the  mail  to 
South  Dakota,  although  signed  in  Massa- 
chusetts. Here,  again,  there  was  no  conflict 
between  the  lea  loci  oontraotus  and  the  lew 
loci  solutionis. 

In  Hackley  Nat.  Bank  ▼.  Barry  (Wis.) 
120  N.  W.  276,  the  question  whether  one  who 
signed  his  name  on  the  back  of  a  note  be- 
fore delivery  to  the  payee  was  maker  or  in- 
dorser was  referred  to  the  law  of  Michigan, 
it  appearing  that  the  note  was  payable  in 
Michigan,  and  that  it  was  signed  by  the 
regular  maker  in  that  state  and  sent  by  him 
to  the  irregular  party  in  Wisconsin,  who 
signed  it  there,  and,  by  the  regular  maker's 
direction,  sent  the  paper  to  the  payee 
in  Michigan.  While  it  is  not  express- 
ly so  stated,  it  was  probably  assumed  that 
the  irregular  maker's  contract  was  in  a  legal 
sense  made  in  Michigan,  so  that  in  this  case 
also  there  was  no  conflict  between  the  lex 
loci  contractus  and  the  lex  loci  solutionis. 

The  case  of  Montana  Coal  Sc  Coke  Co.  v. 
Cincinnati  Coal  &  Coke  Co.  69  Ohio  St.  351, 
69  N.  E,  613,  however,  supports  the  position 
that  the  character  of  sUch  an  irregular  par- 
ty depends  on  the  law  of  the  place  where 
the  note  is  payable  rather  than  on  the  place 
where  the  contract  is  made  by  the  delivery 
of  the  note.  In  this  case  the  note,  which  was 
payable  in  Kentucky,  was  indorsed,  appar- 
ently for  the  accommodation  of  the  maker, 
before  its  delivery  to  the  payee,  by  one  per- 
son in  Kentucky  and  by  another  in  Pennsyl- 
vania, and  was  then  returned  to  the  maker 
in  Ohio,  who  there  delivered  it  to  the  payee 
in  Ohio.    The  court  expressly  held  that  the 
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The  Federal  court  and  the  courts  of  New 
York,  Iowa,  Maine,  and  Georgia  have  held 
that,  as  the  law  to  be  applied  is  the  general 
commercial  law  or  law  merchant,  it  must 
be  sought  for,  not  in  the  decisions  of  local 
tribunals,  but  in  the  general  doctrines  of 
commercial  jurisprudence;  that,  while  fol- 
lowing the  decisions  of  the  courts  of  final 
resort  of  the  state  where  the  note  is  pay- 
able in  the  construction  of  its  statutes,  the 
courts  of  the  state  where  the  case  is  tried 
will  be  governed  by  their  own  precedents  in 
expounding  the  general  common  law  ap- 
plicable to  commercial  transactions.  Oates 
V.  First  Nat.  Bank.  100  U.  S.  239,  26  L.  ed. 
580;  St.  Nicholas  Bank  ▼.  State  Nat.  Bank, 
128  N.  Y.  26,  18  L.R.A.  241,  27  N.  E.  849; 
Roads  ▼.  Webb,  91  Me.  406,  64  Am.  St.  Rep. 


246,  40  Atl.  128;  Franklin  v.  Twogood,  25 
Iowa,  520,  96  Am.  Dec.  73;  National  Bank 
V.  Green,  33  Iowa,  140;  Pattillo  v.  Alex- 
ander, 105  Ga.  482,  30  S.  E.  644.  Notwith- 
standing the  weight  of  the  foregoing  deci- 
Hions,  and  the  strength  of  the  argument  in 
their  support,  the  rule  adopted  in  a  large 
majority  of  the  state  courts,  and  announced 
by  text  writers,  is  that  when  it  becomes 
necessary  to  determine  the  common  law  of 
another  state,  the  decisions  of  the  courts  of 
final  resort  of  that  state  will  be  followed, 
regardless  of  precedents  to  the  contrary  in 
the  state  where  the  trial  is  held;  and  that 
this  rule  applies  to  the  law  merchant  ^a 
well  as  to  other  branches  of  the  common 
law.  This  rule  is  based  upon  the  presump- 
tion that  the  parties  have  contracted  with 


locus  coniractvs  was  in  Ohio,  but  that  the 
locus  solutionis  was  in  Kentucky,  and  that 
the  lea  loci  solutiofM  governed. 

In  Columbia  Finance  A,  T.  Co.  ▼.  Purcell, 
142  Fed.  984,  the  <fuestion  is  referred  to  the 
law  of  Pennsylvania  as  the  place  where  the 
irregular  party's  contract  was  made,  al- 
though the  court  said  the  note  was  dated 
and  delivered  in  Kentucky,  and  was  there- 
fore a  Kentucky  contract. 

But  the  law  of  the  forum  governs  as  to 
the  right  to  show  by  parol  the  true  re- 
lations as  between  themselves  of  the  origin- 
al parties,  although  the  contract  was  made 
and  payable  in  another  state.  Kufman  ▼. 
Barbour,  98  Minn.  158,  107  N.  W.  1128. 

Liability  of  and  defenses  available  to  maker 
or  acceptor. 

As  shown  in  the  earlier  note  the  great 
weight  of  authority  holds  that  the  substan- 
tive questions  of  liability  of,  and  defenses 
available  to,  the  maker  or  acceptor  ( primary 
obligors)  of  a  bill  or  note  is  governed  by  the 
law  of  the  place  where  the  bill  or  note  is 
payable.  Proceeding  by  the  same  process  of 
elimination  that  was  adopted  in  the  earlier 
note,  the  cases  first  cited  are  those  in  which 
there  was  no  conflict  except  between  the  law 
of  the  forum  and  the  law  of  the  state  where 
the  note  was  made  and  payable: 

Thus,  the  law  of  Iowa,  where  a  note  was 
made  and  payable,  determines  the  question 
whether  or  not  it  is  negotiable,  as  afifecting 
the  question  whether  a  purchaser  in  good 
faith  may  recover  more  than  he  paid  for  the 
same  against  the  maker,  the  note  having 
originated  in  a  fraud.  The  ultimate  ques- 
tion in  this  case,  as  well  as  the  question 
of  negotiability,  was  determined  by  the  law 
of  Iowa  rather  than  by  the  law  of  Missouri 
as  the  lex  fori,  Creston  Nat.  Bank  v.  Sal- 
mon, 117  Mo.  App.  506,  93  S.  W.  288. 

So,  the  law  of  another  state,  where  a  note 
is  made  and  payable,  relieving  the  maker 
from  liability,  even  against  a  bona  fide  hold- 
er, where  his  signature  was  procured  by 
fraud  without  knowledge  of  the  character  of 
the  instrument,  will  govern  in  an  action  in 
South  Dakota.  First  Nat  Bank  v.  Doeden 
(S.  D.)  113  N.  W.  81. 
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So,  in  Bailey  y.  Devine,  123  Ga.  653,  107 
Am.  St.  Rep.  153,  51  8.  E.  603,  involving  the 
availability  of  the  defense  of  fraud  and  du- 
ress, the  court  said  that  a  note  made  and 
payable  in  Colorado  by  a  citizen  of  Georgia 
was  governed  by  the  law  of  Colorado;  but, 
in  the  absence  of  proof  of  the  law  of  that 
state,  the  court  indulged  the  presumption 
that  the  common  law  was  in  force  there. 

So,  the  negotiability  of  a  note  as  affecting 
the  substantive  liability  of  the  maker  to  sub- 
sequent parties  is  governed  by  the  law  of 
Montana,  where  the  note  is  made  and  pay- 
able, rather  than  by  the  law  of  South  Da- 
kota, where  the  action  is  brought.  Baird  v. 
Vines,  18  S.  D.  52,  99  N.  W.  89. 

In  Arden  Lumber  Co.  v.  Henderson  Iron 
Works  &  Supply  Co.  83  Ark.  240.  103  S. 
W.  185,  the  court  of  Arkansas  refused  to  en- 
force a  stipulation  for  attorneys*  fee*  in 
notes  made  and  payable  in  Louisiana,  by  the 
law  of  which  such  stipulation  is  valid;  but 
this  decision  was  upon  the  ground  that  it 
was  contrary  to  the  public  policy  of  the 
forum  to  enforce  such  a  stipulation,  and  the 
decision  therefore  is  a  mere  exception  to, 
and  not  denial  of,  the  general  principle 
which  refers  bills  and  notes  to  the  law  of 
the  place  where  payable. 

In  Barry  v.  Stover,  20  S.  D.  459,  107  N. 
W.  672,  the  court,  while  holding  that  the 
negotiability  of  a  note  payable  in  Massa- 
chusetts was  to  be  determined  by  the  law  of 
Massachusetts  irrespective  of  the  state  in 
which  it  was  made,  nevertheless  held  that 
the  question  whether  the  payment  to  a  payee 
of  a  non-negotiable  note  before  notice  of 
assignment  would  constitute  a  defense  must 
be  determined  by  the  law  of  South  Dakota, 
where  the  action  was  brought.  It  will  be 
observed  that,  tested  by  the  law  of  Massa- 
chusetts, the  instrument  involved  in  this 
case  was  not  a  negotiable  instrument,  and 
therefore  did  not  as  such  carry  to  subsequent 
bona  fide  holders  the  immunity  from  de- 
fenses between  the  original  parties  that 
would  attach  to  negotiable  ]>aper;  and  it 
naay  be  that,  treating  payment  ai>  an  afilirma- 
tive  defense,  the  decision  referring  the  point 
to  the  law  of  South  Dakota  might  be  jus- 
tified assuming  that  the  payment  was  niade 
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reference  to  the  law  of  the  place  of  pay- 
ment, and  that  law  is  applied  in  accordance 
with  the  doctrine  of  comity.  This  rule  has 
been  approved  in  this  court  in  its  applica- 
tion to  other  subjects,  but  it  does  not  ap- 
pear to  have  been  directly  invoked  with  re- 
spect to  commercial  paper.  St.  Louis  &  S. 
F.  R.  Ck).  ▼.  Weaver,  35  Kan.  412,  57  Am. 
Rep.  176,  11  Pac.  408;  Alexander  v.  Barker, 
64  Kan.  396.  67  Pac.  829;  St.  Louis  &  S.  F. 
R.  Co.  y.  Johnson,  74  Kan.  83,  86  Pac.  156. 
The  opinion  in  Midland  Sav.  ft  L.  Co.  y. 
Solomon,  71  Kan.  185,  79  Pac.  1077,  clear- 
ly states  the  principle  upon  which  contracts 
solvable  by  the  laws  of  another  state  are  en- 
forced here. 

Following  the  rule  generally  prevailing, 
we  should  now  hold  the  note  in  question  to 


be  a  negotiable  instrument,  if  the  law  of 
Missouri  is  as  the  district  court  found  it 
to  be.  That  finding,  however,  is  challenged 
upon  the  ground  that  it  is  not  supported  by 
the  evidence;  and,  as  the  evidence  consists 
of  the  statutes  of  Missouri,  and  decisions  of 
courts  of  that  state,  pleaded  as  facts,  the 
sufficiency  of  the  proof  to  sustain  the  find- 
ing is  fairly  presented  for  review  here. 
Belknap  Hardware  Mfg.  Co.  v.  Sleeth,  77 
Kan.  164,  93  Pac.  580.  The  statute  pleaded 
and  read  in  evidence  is  as  follows:  "Every 
promissory  note  for  the  payment  of  money 
to  the  payee  therein  named,  or  order  or 
bearer,  and  expressed  to  be  for  value  re- 
ceived, shall  be  due  and  payable  as  therein 
expressed,  and  shall  have  the  same  effect 
and  be  negotiable  in  like  manner  as  inland 


in  that  state  (which,  however,  does  not  ap- 
pear from  the  opinion).  The  court,  however, 
in  declaring  that,  while  the  validity  and  in- 
terpretation of  a  contract  may  be  controlled 
by  the  laws  of  a  sister  state,  yet  that,  in 
determining  what  shall  be  good  defenses  to 
actions  instituted  in  South  Dakota,  its 
courts  must  administer  its  own  laws,  and 
not  those  of  other  states,  seems  to  have 
fallen  into  a  contradiction,  and  its  generali- 
zation, at  least,  is  not  sustained  by  the  au- 
thorities. 

As  shown  at  page  208  of  the  earlier  note, 
while  the  law  of  the  place  where  a  contract 
of  indorsement  is  in  a  legal  sense  made 
governs  as  to  the  liability  of  the  indorser  to 
subsequent  parties,  that  law  does  not  gov- 
ern as  to  the  liability— even  to  indorsees — 
of  the  maker  of  a  note  or  the  acceptor  of  a 
bill  (the  primary  obligors),' since  the  gov- 
erning law  of  his  contract  depends  upon  the 
facts  at  the  time  his  contract  is  made,  and 
his  liability  cannot  be  increased  or  dimin- 
ished by  the  law  of  the  place  where  a  subse- 
quent indorsement  is  made,  except  as  the 
character  of  the  indorsee  as  a  bona  fide  hold- 
er may  depend  on  the  law  of  that  place  (as 
to  which,  see  subdivision  VII.  of  the  ear- 
lier note).  It  will  be  observed  that  in  First 
Nat.  Bank  v.  Doeden,  supra,  the  law  of  the 
place  of  payment,  as  to  the  question  of  ne- 
j^otiability,  is  held  to  prevail  over  the  law 
of  the  place  of  indorsement,  as  well  as  over 
the  law  of  the  place  where  the  note  is  made, 
and  the  law  of  the  forum. 

So.  the  fact  that  a  note  made  and  payable 
in  another  state  is  assigned  by  persons  other 
than  the  maker  in  Kentucky  does  not  op- 
erate to  make  the  contract  so  far  as  the 
makers  are  concerned  subject  to  the  law 
of  Kentucky  requiring  the  words  "peddlers' 
notes"  to  be  placed  on  certain  notes.  Ar- 
nett  V.  Pinson,  33  Ky.  L.  Rep.  36,  108  S.  W. 
852. 

The  later  cases  sustain  the  nile  as  stated 
at  page  209  of  the  earlier  note,  that  the  law 
of  the  place  where  a  note  or  bill  is  payable, 
rather  than  the  law  of  the  place  where  the 
same  as  made  or  drawn,  or  accepted  (if 
the  place  of  acceptance  and  the  place  of 
payment  are  different), governs  so  far  as  the 
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essential  liability  of,  and  the  defenses  avail- 
able to,  the  maker  or  acceptor  (the  primary 
obligors)  are  concerned  (excluding  mere 
formal  requisites,  capacity  of  parties,  etc.) 

Tliis  rule,  it  will  be  observed,  is  applied  in 
Stkes  v.  Citizens'  Nat.  Bank  not  only  to 
the  ultimate  question  at  to  the  liability  of 
the  maker,  but  also  to  the  preliminary  ques- 
tion of  negotiability  as  affecting  that  ulti- 
mate question.  > 

So,  the  law  of  Pennsylvania,  where  a  note 
is  payable,  rather  than  the  law  of  Indiana, 
where  it  is  made,  governs  as  to  the  sub- 
stantive liability  of  the  maker  to  a  subse- 
quent holder,  and  also  as  to  the  question  of 
negotiability  as  affecting  such  liability. 
Midland  Steel  Co.  v.  Citizens'  Nat.  Bank, 
34  Ind.  App.  107,  72  N.  £.  290. 

So,  the  question  whether  failure  of  con- 
sideration IS  available  to  the  maker  as  a 
defense  against  a  subsequent  holder  of  a 
note  made  in  Mississippi,  but  importing 
that  it  is  liegotiable  and  payable  in  Ala- 
bama, depends  upon  the  law  of  Alabama  as 
the  place  of  performance.  Lienkauf  Bkg. 
Co.  V.  Haney  (Miss.)  46  So.  626. 

In  Price  v.  Gatliff,  33  Ky.  L.  Rep.  324, 
110  S.  W.  332,  the  question  of  negotiability 
as  affecting  the  liability  of  the  maker  to  a 
subsequent  bona  fide  holder  was  referred  to 
the  law  of  Iowa,  it  appearing  that  the  notes 
were  payable  at  a  bank  in  that  state,  and 
that  they  were  sent  in  blank  from  that  state 
to  the  maker  in  Kentucky,  who  signed  them 
and  returned  them  through  the  mail  to  the 
payee  in  Iowa.  While  the  court  did  not  ex- 
pressly refer  the  decision  to  the  rule  that  the 
law  of  the  place  of  payment  prevails  over  the 
law  of  the  place  where  the  contract  is  made, 
that  would  seem  to  be  implied,  and  the  court 
apparently  assumed  that  the  maker's  con- 
tract was  to  be  regarded  as  having  been 
made  in  Kentucky. 

In  Johnson  County  Sav.  Bank  v.  Kramer 
(Ind.  App.)  86  N.  £.  84,  the  court  said  that 
a  contract  of  acceptance  of  a  bill,  having 
been  made  in  Indiana,  was  governed  by  the 
law  of  that  state,  which  prevents  the  accept- 
or of  a  bill  from  availing  himself  of  the 
defense  of  lack  of  consideration  as  against  a 
subsequent  indorsee  for  value  in  good  faith; 
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bills  of  exchannre."  Mo.  Rev.  Stat.  1889. 
S  733.  The  decision  of  the  supreme  court  of 
Missouri,  a  part  of  which  was  set  out  in 
the  petition,  and  all  of  which  was  read  in 
evidence,  is  the  opinion  in  Stillwell  v.  Craig, 
68  Mo.  24.  The  action  was  upon  a  promis- 
sory note  "payable  in  instalments  not  to 
e.xceed  10  per  cent  on  each  share  (of  the 
stock  for  which  it  was  given),  at  thirty 
days'  notice  of  call  from  the  board  of  direct- 
ors." The  opinion  says:  "Our  statutory 
requisites  for  negotiable  paper  are  fully 
met  in  this  instrument.  .  .  .  But  the 
defendants  insist  that  it  lacks,  in  two  par- 
ticulars, the .  certainty  essential  to  make  it 
a  promissory  note,  viz,,  as  to  amount,  and 
as  to  time  of  payment.  ...  As  to  time 
of  payment,  the  law  is  less  exacting.    .    .   . 


Contingencies  in  this  particular  must  be 
exceedingly  remote,  in  order  to  vitiate  the 
paper  for  negotiable  capacity.  In  Washing- 
ton County  Mut.  Ins.  Co.  v.  Miller.  26  Vt. 
77,  a  note  for  $21,  payable  'in  such  por- 
tions and  at  such  time  or  times  as  the 
said  company  may,  agreeably  to  their  act 
of  incorporation,  require,'  was  held  to  be 
a  promissory  note  for  the  sum  specified,  so 
as  to  determine  a  question  of  jurisdiction; 
but  a  doubt  was  expressed  whether  it  would 
be  such  in  a  commercial  sense.  The  doubt, 
however,  as  it  seems  to  me,  is  not  justified 
by  the  reasoning  of  the  opinion,  or  by  the 
authorities  which  it  cites.  In  Goshen 
Tump.  Co.  V.  Hurtin,  9  Johns.  217,  6  Am. 
Dec.  273,  a  similar  instrument  was  held  to 
be  a  good  promissory  note,  as  being  'pay- 


and  thus  apparently  referred  the  question 
to  the  lex  loci  contr<wtus  rather  than  the 
lex  loci  solutionis.  In  this  case,  however, 
the  bills  were  not  only  accepted  in  Indiana, 
but  were  addressed  to  the  drawee  in  that 
state,  so  that  Indiana  was  clearly  the  law 
of  the  place  of  performance  of  the  accep- 
tor's contract,  and  the  result  was  therefore 
the  same  as  if  the  decision  had  been  ex- 
pressly referred  to  the  lex  loci  solutionis. 
Indeed,  on  the  facts  as  stated  by  the  court  at 
the  beginning  of  the  opinion,  it  is  extreme- 
ly doubtful  whether  the  acceptor's  contract 
must  not  be  regarded  as  having  been  made 
in  Iowa,  it  appearing  that  a  company  in  that 
state  drew  drafts  to  its  own  order  directed 
to  the  drawee  in  Indiana,  who  in  the  latter 
state,  accepted  the  same  by  signing  his  name 
on  the  face  thereof,  and,  as  the  court  said, 
**delivered  them  at  said  Iowa  City." 

In  Krantz  v.  Kazenstein,  22  Pa.  Super. 
Ct.  275,  the  sufficiency  of  a  power  of  attor- 
ney in  a  note  purporting  to  authorize  the 
entry  of  a  judgment  in  Pennsylvania  by 
confeaaion  was  held  to  be  governed  by  the 
law  of  that  state,  although  the  contract  was 
made  in  New  York. 

The  validity  and  enforceability  of  a  note 
payable  in  Illinois  with  power  of  attorney 
to  confess  judgment  is  to  be  determined  by 
the  law  of  Illinois,  which  permits  confession 
of  judgment  whether  the  note  was  made  in 
that  state  or  not.  Vennum  v.  Mertens,  119 
Mo.  App.  461,  95  S.  W.  292. 

Liability  of  and  defenses  available  to  draw- 
er or  indorser. 

The  later  cases  recognize  and  apply  the 
general  principle  stated  and  formulated  at 
page  212  of  the  earlier  note,  to  the  effect 
that  the  contract  of  the  drawer  or  indorser 
(the  secondary  obligors)  is  not  only  a  sep- 
arate contract  which  has  a  situs  of  its  own 
independent  of  that  of  the  maker  or  acceptor 
(the  primary  obligor),  but  also  that  his 
obligation  is  to  pay,  in  the  event  of  the  de- 
fault of  the  primary  obligor,  not  at  the  place 
of  payment  expressly  or  impliedly  named  in 
the  bill  or  note,  but  at  the  place  where,  in 
a  legal  sense,  his  contract  was  made. 
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This  general  principle  is  comprehensively 
stated  in  Amsinck  v.  Rogers,  189  N.  Y.  252, 
12  L.R,A.(N.S.)  875,  121  Am.  St.  Rep.  858, 
82  N.  E.  134,  and  Sullivan  v.  German  Nat. 
Bank,  18  Colo.  App.  99,  70  Pac.  162,  and 
exemplified  and  applied  in  cases  subsequent- 
ly cited  in  this  note  as  well  as  in  the  ear- 
lier note. 

By  the  application  of  this  principle,  the 
validity  of  indorsements,  made  in  Texas  as 
a  part  of  a  gambling  transaction,  of  certifi- 
cates of  deposit  '(negotiable  paper)  issued 
in  Colorado,  was  held  in  Sullivan  v.  Car- 
man Nat.  Bank,  supra,  to  be  governed  by  the 
law  of  Texas. 

As  the  place  of  performance  of  the  indor- 
ser's  contract  is  the  place  where  in  a  l^al 
sense  his  contract  is  made,  it  is  obvious  that, 
if  the  indorsement  is  in  a  legal  sense  made 
in  the  state  in  which  the  bill  or  note  is  pay- 
able, the  indorser's  contract  will  be  govern- 
ed by  the  same  law  as  that  of  the  maker  or 
acceptor.  Ordinarily  an  indorser's  contract 
is  deemed  to  be  made  not  necessarily  in  the 
state  in  which  he  writes  his  name  on 
the  back  of  the  paper,  but  in  the  state 
in.  which  the  instrument  is  delivered,  so 
as  to  become  a  binding  contract  on  him. 
In  Colonial  Nat.  Bank  v.  Duerr,  108 
App.  Div.  215,  96  N.  Y,  Supp.  810, 
however,  the  law  of  New  York,  which 
in  case  of  an  alteration  in  negotiable  paper 
permits  a  holder  in  due  course,  not  a  par- 
ty to  the  alteration,  to  enforce  payment  of 
the  paper  according  to  its  original  tenor, 
was  applied  as  against  one  who  indorsed 
his  name  on  a  note  in  New  York  and  there 
delivered  it  to  the  maker,  who,  after  making 
an  alteration  therein,  negotiated  it  in  Ohio, 
where,  as  the  court  said,  it  had  "its  first  in- 
ception as  a  legal  contract,"  notwithstand- 
ing that  the  note  was  dated  in  Ohio  and 
was  also  payable  there.  This  decision  ap- 
parently rests  on  the  ground  that  the  con- 
tract of  indorsement  was  deemed  to  have 
been  made  in  New  York  notwithstanding 
that,  until  the  delivery  in  Ohio,  the  contract 
was  not  binding  upon  the  indorser.  This 
view  of  the  place  of  the  making  of  the  in- 
dorser's contract  is  perhaps  supported  by  the 
case  of  Union  Nat.  Bank  v.  Chapman,  169 
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able  in  money,  and  payable  absolutely,  and 
not  depending  on  any  contingency.*  in  the 
element  of  certainty  as  to  time  of  payment 
I  can  perceive  no  difference  in  principle  be- 
tween such  a  note  and  one  payable  on  de- 
mand. Hence,  if  the  note  under  considera- 
tion be  transferable  at  all,  I  have  no  hesita- 
tion in  saying  that  it  is  negotiable,  at  least 
to  the  extent  of  authorizing  a  suit  jointly 
against  makers  and  indorscr."  Pages  30, 
31  of  58  Mo.  The  clause  in  the  note  in 
question  here,  upon  which  It  was  held  by 
this  court  in  the  former  decision  to  be  non- 
n^otiable,  was  this:  "The  makers  and  in- 
dorsers  [hereof]  hereby  severally  waive 
protest,  demand,  and  notice  of  protest  and 
nonpayment  in  case  this  note  id  not  paid  at 
maturity,  and  agree  to  all  extensions  and 


partial  payments  before  or  after  maturity, 
without  prejudice  to  holder."  In  the  opin- 
ion in  City  Nat.  Bank  v.  Gunter  Bros.  67 
Kan.  227,  72  Pac.  842,  the  precedent  fol- 
lowed in  the  former  decision  of  this  case, 
it  was  said:  "In  the  note  in  question  pay- 
ment is  first  fixed  at  182  days  after  the 
date,  but,  as  will  be  observed,  a  later  pro- 
vision makes  the  time  indefinite  by  stipu- 
lating that  it  may  be  changed  and  extend- 
ed either  before  or  after  maturity.  If  the 
time  is  to  remain  fixed  until  maturity,  when 
another  time  is  to  be  fixed  by  the  parties, 
or  if  payment  is  made  to  depend  upon 
events  which  necessarily  must  occur,  and 
the  time  of  payment  is  ultimately  certain, 
other  considerations  would  arise;  but  here 
payment  is  not  ultimately  certain,  for  the 


N.  Y.  538,  67  L.R.A.  513,  88  Am.  St.  Rep. 
614,  62  N.  £.  672;  but  is  of  doubtful  sound- 
ness (see  authorities  referred  to  in  case  note 
in  Chemical  Nat.  Bank  v.  Kellogg,  2  L.R.A. 
(N.S.)  299,  and  also  Nashua  Sav.  Bank  v. 
Sayles,  184  Mass.  520,  100  Am.  St.  Rep. 
573,  69  N.  £.  309,  and  Montana  Coal  k  Coke 
Co.  V.  Cincinnati  Coal  &  Coke  Co.  69  Ohio 
St.  351,  69  N.  E.  613.) 

Other  applications  of  the  general  princi- 
ple which  regards  the  drawer's  or  indorser's 
contract  as  distinct  from  that  of  the  maker's 
or  acceptor's  to  questions  of  substantive  lia- 
bility of  the  drawer  or  indorser  will  be 
found  at  page  213  of  the  earlier  note. 

The  principle  has  also  been  frequently  ap- 
plied to  the  determination  of  governing  law 
with  respect  to  the  conditions  precedent  to 
the  liability  of  the  drawer  or  indorser. 
Thus,  in  Amsinck  v.  Rogers,  supra,  by  a 
specific  application  of  this  principle,  it  is 
held  that  the  duty  to  cause  protest  and  no- 
tice of  presentment  and  nonpayment,  in  or- 
der to  fix  the  liability  of  the  drawers  of  a 
bill  of  exchange  upon  parties  in  Austria, 
drawn,  indorsed,  and  transferred  in  New 
York,  is  governed  by  the  law  of  New  York 
rather  than  by  the  law  of  Austria;  and  it 
was  further  held  that  the  question  whether 
the  bill  of  exchange  was  a  negotiable  in- 
strument as  affecting  the  duty  to  cause  pro- 
test and  give  notice  of  presentment  and  non- 
payment was  also  to  be  determined  by  the 
law  of  New  York,  so  that,  the  instrument 
being  negotiable  by  that  law,  protest  and 
notice  were  essential  to  bind  the  drawer,  not- 
withstanding that  by  the  law  of  Austria  the 
instrument  may  haVe  had  the  character  of 
a  "commercial  order"  for  the  payment  of 
money,  as  to  which  no  protest  is  necessary. 

So,  the  law  of  Pennsylvania,  where  in- 
dorsement is  made,  governs  as  to  the  neces- 
sity of  demand  and  protest,  and  also  as  to 
the  necessity  of  exhausting  the  maker's  re- 
sources, in  order  to  hold  the  indorsers, 
though  the  note  was  dated  and  delivered  in 
Kentucky,  and  is,  as  a  result,  a  Kentucky 
contract.  Columbia  Finance  &  T.  Co.  v.  Pur- 
cell,  142  Fed.  984. 

In  State  Bank  v.  Carr,  130  N.  C.  479,  41  S. 
E.  876,  the  court  apparently  assumed  that  the 
19L.R.A.(N.S.) 


rule  of  West  Virginia,  where  the  note  was 
made  (no  place  of  pa3anent  being  men- 
tioned), would  have  gbverned  as  to  the  ne- 
cessity of  protest  if  that  law  had  been 
proved ;  but,  in  the  absence  of  proof  indulged 
the  presumption  that  the  sommon  law  pre- 
vailed in  that  state.  It  does  not  appear 
where  the  note  was  indorsed. 

As  pointed  out  in  the  earlier  note,  how* 
ever,  the  question  as  to  the  maturity  of  the 
paper,  even  as  affecting  the  liability  of  the 
drawer  or  indorser,  is  necessarily  governed, 
not  by  the  law  of  the  place  of  performance 
of  the  drawer's  or  indorser's  contract,  but  by 
the  law  of  the  place  of  payment  of  the  bill 
or  note  itself. 

Thus,  in  Hammond  v.  American  Exp.  Co. 
107  Md.  295,  68  Atl.  496,  an  action  against 
the  drawers,  the  court  clearly  implied  that 
the  law  of  England,  if  proven,  would  have 
governed  as  to  the  time  of  the  maturity  of 
drafts  drawn  in  Maryland  upon  a  drawee 
residing  in  Dublin  who  accepted  them  pay- 
able in  London.  In  the  absence  of  proof  of 
the  law  of  England,  however,  the  court  in- 
dulged the  presumption  that  it  was  the 
same  as  the  law  of  Maryland  on  the  |>oint. 

So,  in  Vaughan  v.  Potter.  131  111.  App. 
334,  the  court  said  that,  while  the  contract 
of  the  maker  was  a  Missouri  contract  and 
that  of  the  indorser  (it  being  conceded  that 
he  made  the  indorsement  in  Illinois)  an 
Illinois  contract,  yet  the  time  of  the  ma- 
turity of  the  paper  entered  into  both  con- 
tracts, and  the  law  of  the  place  of  payment 
of  the  note  (Missouri)  governed  the' ques- 
tion of  the  proper  time  of  presentment  and 
demand. 

As  shown  at  page  218  of  the  earlier  note, 
while  the  courts  are  substantially  agreed 
that  the  necessity  of  giving  notice  of  dis- 
honor in  order  to  hold  drawer  or  indorser 
is  to  be  determined  by  the  law  of  the  place 
where  the  bill  was  in  a  legal  sense  drawqr,  or 
the  bill  or  note  indorsed,  as  the  case  may  be, 
there  is  a  conflict  of  authority  upon  the 
question  as  to  the  governing  law  in  respect 
of  the  time  (i.  e.,  time  after  maturity  as 
fixed  by  the  law  of  place  of  payment  of  the 
primary  obligor's  contract)  and  sufficiency 
of  the  notice  in  order  to  hold  the  secondary 
43 
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time  nnmed  in  the  paper  is  subject  to 
change  at  any  time,  at  the  volition  of  some 
of  the  parties  to  the  paper.*'  Page  231  of 
67  Kan.  In  Stilhvell  v.  Craig,  supra,  the 
note  was  payable  in  instalments  which 
w^ould  not  affect  its  negotiability  (Dan. 
Xeg.  Inst.  §  48),  and  these  instalments  were 
to  be  paid  in  thirty  days  after  a  call  by 
the  board  of  directors  of  the  payee;  that 
is,  in  thirty  days  after  demand.  As  was 
said  of  a  like  provision:  "It  was  in  effect 
pavable  on  demand  or  in  instalments  on  de- 
mand." White  V.  Smith,  77  111.  351,  353, 
20  Am.  Rep.  251. 

The  language  of  the  supreme  court  of 
Missouri,  quoted  above,  "I  can  perceive  no 
difference  in  principle  between  such  a  note 
and  one  payable  on  demand,"  is  significant, 
sliowing  the  interpretation  placed  upon  the 
language  of  that  instrument,  holding  it  to 
be,  in  effect,  a  demand  note.  The  language 
of  the  note  in  this  case  will  not  bear  that 
interpretation,  and  the  opinion  in  Stillwell 
V.  Craig,  supra,  does  not,  in  our  view,  sus- 
tain the  finding  of  fact  in  this  case  with 
respect  to  the  law  of  Missouri.  It  is  true 
.  that  it  may  indicate  a  trend  in  that  direc- 
tion, but  this  is  not  sufficient  to  prove  the 
fact  pleaded.  The  same  court,  in  a  recent 
case,  in  considering  the  effect  of  a  decision 
of  a  sister  state  when  offered  in  evidence 
to  prove  the  common  law  of  that  state, 
said:  "A  close  analysis  of  the  Arkansas 
cases  cited  leads  us  to  conclude  that  the 
supreme  court  of  Arkansas  never  went  so 
far  as  appellant  contends.  The  very  most 
that  can  be  said  was  that  that  learned  court 
was  'heading*  in  that  direction.  But,  as 
seen  by  our  own  decisions,  and  pointed  out 
in  Grattis  v.  Kansas  City,  P.  &  G.  R.  Co. 
supra  (153  Mo.  380,  48  L.R.A.  399,  77  Am. 
St.  Rep.  721,  56  S.  W.  108),  courts  do  no 
always  go  on  the  way  they  are  headed,  and 
it  is  not  always  safe  to  say  that  a  court 
will  reach  a  goal  to  which  its  face  is  turned 
and  its  steps  directed.  Indeed,  we  may  al- 
low to  the  supreme  court  of  Arkansas  the 
same  right  and  disposition  to  establish  a 
growth  in  the  law,  or  reconstruct  its 
views,  that  we  arrogate  to  ourselves."    Root 


v.  Kansas  City  Southern  R.  Co.  196  XIo. 
348,  372,  6  L,R.A.(N.S.)  212,  92  S.  W.  621. 
629.  The  decision  of  the  Kansas  City  court 
of  appeals  in  City  Nat.  Bank  v.  Goodloe- 
McClelland  Commission  Co.  93  Mo.  App. 
123,  fully  sustains  the  finding;  but  that  is 
an  intermediate  court,  and  its  decisions  do 
not  settle  the  law  of  that  state.  Ite  juris- 
diction is  limited,  both  in  territory  and 
amount  in  controversy,  and  its  decisions  in- 
volving an  amount  in  excess  of  $2,500  are 
subject  to  review  in  the  supreme  court.  We 
have  the  highest  respect  for  that  tribunal. 
The  great  learning  and  ability  of  its  judges 
is  unquestioned;  but  we  cannot  admit  iU 
opinions  to  determine  that  the  common  law 
of  that  st%te,  as  a  fact,  is  different  from 
what  we  have  declared  the  common  law  to 
be  here.  "The  decision  of  the  Kansas  City 
court  of  appeals  in  Goodland  v.  Bank  of 
Darlington,  74  Mo.  App.  365,  is  alone  cited 
in  support  of  this  contention.  A  fixed  and 
settled  rule  of  decision  in  a  state  court  or 
last  resort  establishes  the  law  of  the  state 
in  such  manner  as  to  bind  the  Federal 
courts  in  all  matters  controlled  by  the  ^laif 
law;  but  the  opinions  of  intermediate  ap- 
pellate courts,  like  the  Kansas  City  court  of 
appeals,  while  entitled  to  great  respect  and 
regarded  as  persuasive  authority,  are  not 
controlling  upon  the  Federal  courts,  because 
they  do  not  settle  the  law  of  the  state." 
Anglo-American  Land,  Mortg.  &  Agency  Co. 
v.  Lombard,  68  C.  C.  A.  89,  109,  132  Fed. 
721,  741.  See  also  Hennessy  v.  Bavarian 
Brewing  Co.  145  Mo.  104,  41  L.R.A.  385. 
68  Am.  St.  Rep.  554,  46  S.  W.  966.  Other 
Missouri  decisions  read  in  evidence  related 
to  the  effect  of  the  mortgage  security,  and 
do  not  govern  this  question.  The  statute 
quoted  above  (Mo.  Rev.  Stat.  1889.  §7331 
is  probably  only  declaratory  of  the  common 
law  (First  Nat.  Bank  v.  Payne,  111  Mo. 
291,  33  Am.  St.  Rep.  620,  20  S.  W.  41),  and 
does  not  materially  differ  from  our  own. 

Upon  a  careful  examination  of  the  evi- 
dence offered  upon  the  subject,  we  conclude 
that  the  finding  that  the  note  sued  upon 
was  and  is  negotiable  is  not  supported  by 
the  proof.     In  the  absence  of  such  proof  it 


obligor:  and,  as  there  stated,  the  weight  of 
autliority,  in  America  at  least,  of  the  ear- 
lier cases,  is  that  the  time  (in  the  sense  jiist 
indicated)  and  sufficiency  of  the  notice  are 
governed  by  the  law  that  determines  its  ne- 
cessity.— that  is,  by  the  law  of  the  place 
where  the  bill  was  drawn,  if  it  is  a  question 
of  the  drawer's  liability,  or  by  the  law  of 
the  place  of  indorsement,  if  it  is  a  question 
of  the  indorser's  liability. 

In  the  later  case  of  Merchants'  Bank  ▼. 
Brown,  86  App.  Div.  599,  83  N.  Y.  Supp. 
1037,  however,  involving  the  question  as  to 
the  manner  of  giving  notice  where  the  in- 
dors<»r  wa-^  dead,  the  court  said  that  the 
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note,  having  been  made  in  Canada,  and  being 
by  its  terms  payable  there,  was  a  contract 
governed  by  the  law  of  Canada,  without  oth- 
erwise discussing  the  question  as  to  the  gov- 
erning law  or  recognizing  the  distinction  be- 
tween the  original  contract  and  the  indorse- 
ment. It  does  not  appear  where  the  in- 
dorsement was  made,  but,  as  the  indorsee 
was  the  banit  at  which  the  note  was  payable, 
it  seems  quite  probable  that  the  indorsement 
was  also  made  in  Canada,  in  which  event 
there  would  be  no  conflict  between  the  de- 
cision in  this  case  and  the  rule  sustained  by 
the  weight  of  authority  on  this  point. 
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^ill  be  presumed  that  the  law  of  Missouri 
ifl  the  same  as  our  own. 

The  judgment  is  reversed,  and  the  caufM 
remanded  for  further  proceedings. 

All  the  Justices  concur. 


KANSAS    SUPREME    COURT. 
W.  S.  MANKER  et  al.,  Plffs.  in  Err., 

V. 

L.  M.  TOUGH. 
(~  Kan.  — ,  98  Pac.  792.) 

Agent  —  sale  off  real  estate. 

1.  An  agent  employed  to  sell  real  estate, 
and  not  authorized  to  execute  a  contract  of 
sale,  or  to  execute  an  instrument  of  con- 
yeyanoe,  is  only  an  agent  to  find  a  buyer. 
Sale  —  Joint  adventure  ~  principal  and 

agent  —  distinction. 

2.  A  contract  between  a  real-estate  agent 
and  a  landowner  that,  if  the  agent  should 
find  a  purchaser  for  the  land,  he  should 
have,  as  compensation  for  his  services  the 
amount  the  lan^  should  sell  for  above  a 
certain  price,  is  an  agency  contract,  and 
not  a  joint  adventure. 

Broker  «-  license  —  effect  on  contract. 

3.  Where,  under  the  statute  which  au- 
thorizes cities  of  the  third  class  to  impose 
a  license  tax  upon  "real-estate  agents,"  the 
council  of  such  a  city  enacts  an  ordinance 
imposing  a  license  tax  upon  the  business 
of  "real  estate,"  and  a  real-estate  agent 
thereafter  continues  to  conduct  his  business 
within  said  city  without  a  license,  and,  in 
such  business,  makes  a  contract  to  find  a 
buyer  of  real  estate  for  a  compensation, 
such  ordinance  does  not  render  the  contract 
illegal  and  void.  • 
MnnlcliMtl  ordinance  »  construction. 

4.  In  a  civil  action  to  which  the  city  is 
not  a  party,  where  a  breach  of  such  ordi- 
nance is  invoked  for  the  purpose  of  avoid- 
ing a  contract  between  the  parties,  the  ordi- 
nance will  be  strictly  construed. 
Appeal  »  review  —  findings     off     ffact  — 

discretion. 

5.  The  allowance  or  denial  of  a  motion  for 
a  new  trial,  filed  after  a  general  verdict  in 
a  district  court,  is  largely  a  matter  of 
judicial  discretion  as  to  the  findings  of  fact 
and  the  weight  of  evidence  involved  in  the 
verdict;  but  alleged  errors  of  law  occurring 
upon   the  trial  are  not  matters  of  discre- 

Headnotes  hy  Smith,  J. 


Xote.  —  See  subject  note  to  Le.vison  v. 
Boas,  12  L.R.A.(N.S.)  575.  on  the  general 
siihject  of  the  validity  of  contracts  in  a 
biisinesR  which  it  is  a  misdemeanor  to  trans- 
act, including  the  specific  question  (pa(;e 
t»]5)  as  to  the  right  of  an  unlicensed  real 
rotate  broker  to  recover  for  services. 
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tiou,  and  are  fully  subject  to  n*view  in  this 
court. 

(December  12,  1008.) 

ERROR  to  the  District   Court   for  Scott" 
County  to  review  an  order  granting  a 
new  trial  after  verdict  for  plaintiffs  in  an 
action  brought  to  recover  commissions  for 
the  sale  of  certain  real  estate.      Reversed. 

Statement  by  Smith,  J.: 
The  defendant  in  error  employed  the 
plaintifit  firm  of  real-estate  agents  to  »ell  a 
large  tract  of  land  for  him.  and  contracted 
to  pay  them  for  their  services  therein  the 
amount  for  which  the  land  was  sold  in  ex- 
cess of  $6  per  acre.  The  contract  of  em- 
ployment was  oral.  The  plaintiffs  found  a 
purchaser,  and  brought  the  purchaser  and 
the  seller  together,  and  they  entered  into  a 
written  contract,  duly  executed,  by  the 
terms  of  which  the  defendant  agreed  to  sell 
and  convey  by  warranty  deed  2,880  acres  of 
land,  by  quitclaim  deed  320  acres,  and  by 
relinquishment  160  acres,  aggregating  3,360 
acres,  for  which  the  purchaser  agreed  to  pay 
$23,520.  and  to  pay  $5,000  cash,  $3,000  of 
which  was  paid  at  the  time  of  the  execution 
of  the  contract.  Promissory  notes,  payable 
at  specified  times,  and  all  bearing  interest 
and  secured  by  a  mortgage  on  the  land, 
were  to  be  given  for  the  remainder  of  the 
purchase  price.  A  definite  date  for  the  con- 
summation of  the  transaction  was  also  in- 
cluded in  the  contract.  Afterwards,  by  the 
mutual  agreement  of  the  purchaser  and  the 
seller,  but  without  the  consent  or  concur- 
rence of  the  plaintiffs,  the  contract  was  can- 
celed, and  the  $3,000  which  had  been  paid 
thereon  was  returned  by  the  seller  to  the 
purchaser.  Thereafter  the  plaintiffs  brought 
this  action  to  recover  from  the  seller  the 
sum  of  $3,360,  being  equivalent  to  $1  per 
acre,  as  compensation  for  their  ser\-icos. 
The  making  of  the  contract  between  the 
plaintiffs  and  the  defendant  is  virtually  ad- 
mitted by  the  pleadings.  The  plaintiffs  al- 
lege that  the  defendant  agreed  to  pay  them 
for  their  services  the  amount  for  which  the 
sale  should  be  made  in  excess  of  $6  per 
acre  provided  they  found  a  purchaser  who 
was  able  and  willing  to  buy  the  land.  The 
answer,  however,  alleges  that  he  agreed,  if 
the  plaintiffs  should  find  a  purchaser  for  the 
lands,  and  should  close  up  and  complete  a 
sale  thereof,  he  would  allow  them  as  com- 
pensation for  their  services  any  amoimt 
they  obtained  therefor  above  $6  per  acre. 
The  case  was  tried  in  the  district  court  of 
Scott  county  to  a  jury,  and  a  verdict  was 
I  returned  in  favor  of  the  plaintiffs  for  the 
I  full  amount  claimed.  A  motion  for  a  new 
1  trial  was  filed   by  the  defendant,  and  was 
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sustained  by  the  court.     To   reverse   this 
order  the  plaintiffs  bring  the  case  here. 

Messrs.  David  Ritchie  and  Ed.  R. 
Bane,  for  plaintiffs  in  error: 

To  entitle  plaintiffs  to  their  commission 
it  was  only  necessary  to  establish  that  the 
purchaser  and  seller  were  brought  together 
through  their  efforts,  and  entered  into  an 
enforceable  contract. 

Lockwood  V.  Halsey,  41  Kan.  166,  21  Pac. 
98;  Davis  v.  Lawrence,  52  Kan.  383,  34  Pac. 
1051;  Francis  v.  Baker,  45  Minn.  83,  47  N. 
W.  452;  Mattes  v.  Engel,  15  S.  D.  330,  89 
N.  W.  651 :  Flynn  v.  Jordal,  124  Iowa,  457, 
100  N.  W.  327;  Riemer  v.  Rice,  88  Wis.  16, 
59  N.  W.  450;  Arnold  v.  National  Bank,  126 
Wis.  362,  3  L.R.A.(N.S.>  580,  105  N.  W. 
828:  Hobart  v.  Stewart,  99  Minn.  394,  109 
N.  W.  704. 

The  contract  was  one  of  agency. 

Durkee  v.  Gunn,  41  Kan.  496,  13  Am.  St. 
Rep.  300,  21  Pac.  637;  Weaver  v.  Snivel y, 
73  Neb.  35,  102  N.  W.  77;  Young  v.  Ruh- 
wedel,  119  Mo.  App.  231,  96  S.  W.  228. 

Messrs.  J.  S.  Simmons  and  R.  D.  Arm- 
strong, for  defendant  in  error: 

A  contract  to  sell  land,  against  which  the 
vendee  can  successfully  plead  the  statute  of 
frauds,  is  not  a  valid  contract  which  will 
entitle  the  broker  employed  to  produce  a 
purchaser  to  recover. 

Wilson  V.  Mason,  158  111.  304,  49  Am.  St. 
Rep.  162,  42  N.  E.  134;  Francis  v.  Baker,  45 
Minn.  83,  47  N.  W.  452;  Flynn  v.  Jordal, 
124  Iowa,  457,  100  N.  W.  327. 

The  ordinance  in  question  should  be  liber- 
ally construed. 

First  Municipality  ▼.  Cutting,  4  La.  Ann. 
335;  McQuillin,  Mun.(Ord.  §  293;  Swift  v. 
Topeka,  43  Kan.  671,  8  L.R.A.  772,  23  Pac. 
1075;  Meriam  v.  New  Orleans,  14  La.  Ann. 
318;  Zorger  v.  Greensburgh,  60  Ind.  1;  State 
V.  Carpenter,  60  Conn.  97,  22  Atl.  497;  Davis 
v.  Darling,  80  Hun,  299,  30  N.  Y.  Supp.  323. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

The  jury  was  properly  instructed  as  to 
the  burden  of  proof  in  the  case,  and  it 
is  not  contended  by  the  defendant  that 
there  was  not  some  evidence  to  support 
every  material  issue  of  fact.  The  court  sus- 
tained the  motion  for  a  new  trial  only  upon 
the  ground  of  errors  of  law  occurring  at  the 
trial,  as  will  hereinafter  more  fully  appear. 
It  follows  that  the  court  approved  the  ver- 
dict of  the  jury  as  to  the  facts  involved,  and 
we  shall  therefore  regard  it  as  a  fact  that 
the  contract  was  as  alleged  by  the  plaintiffs. 
Indeed,  where  one  employs  another  to  sell 
land  for  him,  and  does  not  confer  authority 
to  execute  a  contract  of  sale  or  to  execute 
an  instrument  of  conveyance,  the  contract 
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necessarily  is  that  the  agent  should  find 
a  purchaser  ready,  willing,  and  able  to  make 
the  purchase  at  the  price  and  on  the  terms 
prescribed  by  the  seller  to  the  agent.  The 
court,  on  sustaining  the  motion  for  a  new 
trial,  filed  a  statement  of  his  reasons  for 
making  the  order,  which  is  made  a  part  of 
the  record.  They  are  as  follows:  "(1)  I 
conclude,  as  a  matter  of  law,  that  in  a  con- 
tract such  as  the  one  in  question,  where 
agent's  compensation  was  to  be  such  sum 
as  might  be  derived  from  the  sale  above  a 
fixed  price,  the  relation  of  principal  and 
agent  is  not  created,  and  does  not  exist,  and 
that  the  transaction  partakes  of  the  nature 
of  a  joint  venture,  in  which  neither  one  may 
profit  to  the  exclusion  of  the  other,  unless 
the  sale  shall  fail  by  reason  of  the  fault 
or  neglect  of  the  owner.  (2)  I  ccmclude  that 
the  contract  entered  into  between  Tough  and 
Sample  was  nonenforceable,  for  the  reason 
that  the  contract  provided  for  a  relinquish- 
ment, on  the  part  of  Tough,  of  a  homestead 
entry  upon  government  land,  and  for  a 
mortgage  on  the  part  of  Sample  on  such 
land  after  he  should  have  acquired  home- 
stead interest  therein," — ^neither  one  of 
which  provisions  could  be  enforced  specific- 
ally, and  the  latter  of  which  is  especially 
contrary  to  law.  (3)  I  conclude  that  the 
term  'real  estate,'  as  used  in  ordinance  No. 
67  to  define  a  business,  includes  within 
itself  the  usual  and  reasonable  acceptation 
'real-estate  agents,'  and  that,  while  such 
term  may  include  other  business  than  real- 
estate  agents,  the  fact  that  the  ordinance 
goes  beyond  statutory  authority  will  not 
vitiate  it,  in  so  far  as  the  ordinance  is  with- 
in the  scope  of  granted  authority;  and  that 
such  ordinance  was  sufficient  to  impose  a 
license  •tax  upon  persons  engaged  as  real -es- 
tate agents  within  the  limits  of  Seott  City, 
and  that  the  plaintiffs,  by  their  failure  to 
obey  such  license,  are  not  in  a  position  to 
recover  this  action.  (4)  I  am  of  the  opinion 
that  the  willingness  of  Sample  to  buy  the 
land  in  question  is  immaterial,  beyond  the 
fact  that  he  signed  the  contract  upon  which 
plaintiffs  rely;  but,  if  it  should  be  for  any 
reason  held  otherwise,  then  substantial  er- 
ror was  committed  against  the  defendant  in 
the  progress  of  the  trial  by  excluding  the 
deposition  of  Kelly.  (5)  From  which  con- 
clusions it  must  follow  as  a  matter  of  course 
that  I  believe  the  verdict  to  be  contrary  to 
law,  and  that  it  must  be  set  aside  and  a 
new  trial  granted.  (6)  That  the  new  trial 
was  granted  upon  the  grounds  stated  in  the 
above  and  foregoing  statement,  and  none 
other." 

The  contract,  as  pleaded  by  the  plaintiffs, 
and  which  the  general  verdict  determines 
to  be  the  true  contract,  is,  we  think,  a  con- 
tract of  agency,  and  not  a  joint  venture. 
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and,  except  as  to  the  basis  of  payment,  is 
not  unusual.     It  does  not  diflfer  materially 
from    the    usual    contract   with    real-estate 
agents  to  sell   land.     We  cannot  therefore 
concur  with  the  court  in  the  first  reason  for 
granting  a  new  trial.    Neither  can  we  con- 
cur in   the   second  reason  assigned  by  the 
court.     Whether   the  contract  between  the 
seller  and  the  purchaser  was  enforceable  or 
not  is  not  material  to  this  case.    The  seller 
was  able  to  make  just  such  a  conveyance  to 
the  purchaser  as  in  their  written  agreement 
he  agreed   to   make.     The  purchaser  in  re- 
turn was  able  to  make  just  such  a  mortgage 
as  he  agreed  to  make  and  the  seller  agreed  to 
accept.      Tndeed,  it   appears   from   the   evi- 
dence  produced  by  defendant  that,  at  the 
time  their  contract  was  abrogated  by  mu- 
tual  consent,   the  seller   had   prepared  the 
deeds  of  conveyance,  and  the  purchaser  had 
prepared    his    notes    and    mortgage.      The 
only    apparent   obstacle   to   the    closing   of 
the     deal      is     that     the     purchaser     had 
changed     his     mind,     and     to     avoid     pro- 
ceeding preferred  to  lose,  if  necessary,  the 
$3,000   paid.     Also   there   appears  to   have 
been    no    contention    that    he    was    not    fi- 
nancially   responsible.      As    to    the    fourth 
ground  for  sustaining  the  motion,  we  agree 
with  the  court  as  to  the  immateriality  of 
the  deposition,  other  than  the  portion  there- 
of   admitted    in   evidence,    of   the    witness, 
Kelly,  but  this  does  not  furnish  a  reason  for 
granting  a  new  trial.    There  remains,  then, 
only  to  consider  the  meaning  of  the  term 
**real   estate"  as  used  in  ordinance  No.  67 
of  Scott  City  as  applicable  to  this  action. 
The  court  admitted  the  ordinance   in  evi- 
dence, and  afterwards  withdrew  it  from  the 
consideration  of  the  jury.    In  the  third  con- 
clusion the  court  indicates  that  the  latter 
action  was  erroneous.     Scott  City  is  a  city 
of  the  third  class,  and  §  1127,  Gen.  Stat. 
1901,  provides:  **The  city  council  shall  have 
authority  to  levy  and  collect  a  license  tax 
on      .     .     .    real -estate  agents."   Ordinance 
No.  67,  §  1,  reads:  "That,  on  and  after  the 
1st  day  of  September,  1901,  it  shall  be  un- 
lawful for  any  person  or  persons,  corpora- 
tion or  corporations,  to  engage  in  any  of  the 
branches  of  business  or  industry,  w^ithin  the 
corporate  limits  of  the  city  of  Scott  City, 
Kansas,  set  forth  in  this  ordinance,  without 
first    having    obtained    a    license    therefor, 
signed  by  the  mayor  and  countersigned  by 
the  clerk  of  said  Scott  City,  Kansas,  and 
sealed  with  the  city  seal.*'      Section  3,  amend- 
ed  (omitting  all  enumerations  but  the  fol- 
lowing), reads:  "That   the    license    tax    on 
the  following  professions  and  businesss  «*hall 
be    for     .     .     .     real    estate     .     .     .     $2.00 
per  year."     Section  5  reads:    '*Any    person 
violating   the   provisions   of   this    ordinance 
shall  be  deemed  guilty  of  a  misdemeanor, 
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and,  upon  conviction  thereof  before  the  po- 
lice judge,  shall  be  fined  in  a  sum  not  less 
than  $5  nor  more  than  $50."  It  is  admitted 
by  the  plaintiffs  that  they  were  real-estate 
agents  doing  business  in  Scott  City,  and 
that  the  contract  in  question  was  made 
therein,  and  that  they  had  paid  no  license 
fee  and  had  secured  no  license  for  such  busi- 
ness. Also  that,  if  the  ordinance,  strictly 
construed,  applied  to  their  business,  and  re- 
quired of  them  the  payment  of  the  license 
fee,  they  cannot  recover  in  this  action:  and 
that  the  order  of  the  court  in  granting  a 
new  trial  by  reason  of  the  exclusion  of  said 
ordinance  from  the  consideration  of  the  jury 
is  right.  They  contend,  however,  that  the 
statute  only  authorized  the  city  to  impose  a 
license  tax  upon  "real-estate  agents,"  and 
that  the  city  council  had  not  acted  upon 
that  grant  of  authority,  but  had  assumed  to 
impose  a  license  tax  upon  the  business  of 
"real  estate;"  further,  that  the  ordinance  is 
penal  in  its  nature,  and  must  be  strictly 
construed.  The  defendant,  on  the  other 
hand,  contends  that  the  intention  of  the 
council  is  apparent,  and  was  to  tax  the  busi- 
ness of  real-estate  agents;  that  the  business 
of  real-estate  agents  is  commonly  desig- 
nated as  the  "business  of  real  estate"  or  the 
"real-estate   business." 

If  the  ordinance  in  qiiestion  imposed  a  li- 
cense tax  upon  "real-estate  agents,"  it 
would  be  within  the  express  statutory  grant 
of  power,  and  this  case  would  involve  the 
identical  question  decided  in  Younb  v.  Den- 
ning, 52  Kan.  629,  35  Pac.  207.  In  that  case 
the  ordinance  imposed  a  license  tax  upon 
the  business  of  "real-estate  agents,"  and 
also,  in  substance,  provided  that  no  person 
or  firm  should  conduct  or  carry  on  such 
business  within  the  city  of  Winfield  without 
first  having  obtained  a  license  so  to  do  and 
ha^^ng  paid  the  license  tax.  That  ordinance 
also,  as  the  one  in  this  case,  prescribed  a 
fine  for  a  violation  of  its  provision.  It  was 
held  therein  that  a  firm  of  real-estate 
agents  who,  without  obtaining  the  license, 
had  contracted  in  the  city  of  Winfield  to 
sell  a  tract  of  real  estate  for  a  certain  com- 
mission, and  who  had  performed  their  part 
of  tlie  contract,  could  not  maintain  an  ac- 
tion to  recover  the  stipulated  compensation 
for  their  services  for  the  reason  that  the 
contract  was  made  in  violation  of  law. 
Also  that  any  remedy  upon  a  contract  made 
in  violation  of  a  city  ordinance  is  denied  for 
the  benefit  of  the  city  in  the  collection  of 
its  revenues.  The  above  case  was  decided  in 
January.  1894.  In  different  forms  it  was 
twice  afterwards  in  this  court,  and  it  has 
been  cited  with  apparent  approval  several 
times  in  this  and  other  courts  of  last  resort. 
Denning  v.  Yount,  62  Kan.  218,  50  L.R.A. 
103,  61  Pac,  803;  Denning  v.  Yount,  66  Kan. 
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766,  71  Pac.  250;  Mayes  ▼.  Ch<»rokee  Strip 
Live  Stock  Asso.  58  Kan.  717,  51  Pac.  215; 
Mayer  v.  Hartman,  77  Kan.  788,  90  Pac. 
807.  The  decision  is  stare  decisis  upon  the 
facts  involved.  Moreover,  it  must  be  said 
to  be  in  accord  with  the  long-recog- 
nized principle  that  no  action  can  be  main- 
tained to  enforce  a  contract  made  in  viola- 
tion of  law.  This  statement  of  the  law 
was  an  enlargement  of  the  original  doctrine 
as  to  a  contract  to  do  an  act  which  would 
be  a  crime  or  misdemeanor  under  the  oom- 
mon  law,  or  against  public  policy,  or  a  tres- 
pass upon  the  private  rights  of  a  third  per- 
son. Courts  differ  widely  as  to  whether  the 
power  jrranted  by  statute  to  a  city  to  im- 
pose a  license  tax  upon  an  occupation  or 
business  includes,  in  the  absence  of  any  in- 
timation of  authority  so  to  do,  the  power  to 
prohibit  the  prosecution  of  the  occupation 
or  business  unless  a  prescribed  license  tax 
be  first  paid.  But  the  decisions  of  this 
court,  supra,  at  least  assume  that  the  power 
to  prohibit  is  embodied  in  the  power  to  im- 
pose the  license  tax. 

Still  questions  will  continue  to  recur. 
Why  should  one  party  to  a  contract  be  al- 
lowed to  avoid  the  payment  of  debts  he  has 
contracted  to  pay  and  thus  gain  an  uncon- 
scionable advantage  because  the  other  party 
deliberately,  or  through  inability  or  mere 
oversight,  has  failed  to  discharge  an  obliga- 
tion to  the  city  when  there  is  available  to 
the  city  both  a  civil  remedy  for  the  wrong 
and  a  penal  remedy  against  the  wrongdoer? 
Was  it  any  benefit  to  the  city,  in  Yount  v. 
Denning,  supra,  that  one  party  was  re- 
lieved from  paying  the  other  an  agreed  com- 
pensation for  services  actually  rendered,  or 
in  Mayer  v.  Hartman,  supra,  that  one  party 
was  enabled  to  cheat  his  neighbor  out  of 
coal  worth  nearly  $1,000?  Is  not  the  pen- 
alty entirely  disproportionate  to  the  offense, 
especially  as,  when  it  has  been  suffered, 
neither  the  civil  nor  the  penal  action  by  the 
city  has  been  abated?  In  the  present  state 
of  the  law.,  if  these  questions  are  not  to  con- 
tinue to  arise,  it  devolves  upon  the  legisla- 
ture to  modify  the  law.  As  the  law  has 
been  construed  for  a  long  time  by  this  and 
most  other  courts  of  last  resort,  it  appears 
to  furnish  an  inducement  to  evil -disposed 
persons  to  watch  opportunities  to  contract 
with  anyone  upon  whom  a  license  tax  has 
been  irajKised.  at  a  time  when,  for  perhaps 
only  a  day,  he  has  neglected  to  pay  his  tax, 
and  thus  acquire  merchandise  or  service 
without  payment  therefor.  The  denial  of  a 
remedy  upon  the  illegal  contract  is,  in  ef- 
iVct,  tantamount  to  a  penalty  or  fine  in  the 
amount  the  party,  by  the  terms  of  the  con- 
tract, is  entitled  to  recover.  By  constitu- 
tional provision  the  ''proceeds  of  fines  for 
any  breach  of  the  penal  laws,  shall  be  ex- 
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clusively  applied  in  the  several  counties  in 
which  the  .  .  .  fines  [are]  collected  to 
the  support  of  common  schools."  Article  6, 
§  6.  And  "an  act  of  the  legislature  giving 
to  an  informer  who  has  sustained  no  loss 
one  half  of  such  proceeds  is  unconstitutional 
and  void."  Atchison,  T.  A  S.  F.  R.  Co.  v. 
State,  22  Kan.  1.  llie  rule,  then,  that  al- 
lows one  party  to  a  civil  action  to  penalize 
for  his  own  benefit  thrf^  other  party  for  an 
act  which  occasioned  him  no  loss  would 
seem  to  be  exotic  to  the  jurisprudence  of 
this  state,  but  to  have  been  ingrafted 
thereon. 

As  to  whether  a  penal  ordinance  should 
be  strictly  or  liberally  construed,  there  is 
some  diversity  of  opinion  in  other  courts. 
See  also  Meriam  v.  New  Orleans,  14  La. 
Ann.  318;  Zorger.v.  Greensburgh,  60  Ind.  1; 
State  ▼.  Carpenter,  60  Conn.  97.  22  Atl.  497; 
Davis  V.  Darling,  80  Hun,  299,  30  N.  Y. 
Supp.  323;  United  States  v.  Harris,  177  U. 
S.  305,  44  L.  ed.  780,  20  Sup.  a.  Rep.  609; 
Sarlls  V.  United  States,  152  U.  S.  570,  38  L. 
ed.  556,  14  Sup.  Ct.  Rep.  720;  United  States 
V.  Reese,  6  Dill.  406,  Fed.  Caa.  No.  16,137; 
Re  McDonough  (D.  C.)  49  Fed.  362;  United 
States  V,  Stam  (D.  C.)  17  Fed.  435;  French 
V.  Foley  (D.  C.)  11  Fed.  801;  Fahnestock  v. 
State,  102  Ind.  166,  1  N.  E.  372;  Lair  v. 
Killmer,  25  N.  J.  L.  525;  State  v.  Lovell,  23 
Iowa,  304;  Daggett  v.  State,  4  Conn.  60,  10 
Am,  Dec.  100;  Johnson  v.  Southern  P.  Co. 
54  C.  C.  A.  508,  117  Fed.  467.  In  this  state 
the  doctrine  of  strict  oonstruction  was  early 
adopted  in  Snyder  ▼.  North  Lawrence,  8 
Kan.  82.  This  case  is  cited  in  Missouri,  K. 
&  T.  R.  Co.  ▼.  Long,  27  Kan.  606,  where  the 
construction  of  a  penal  statute  was  in- 
volved, indicating  that  the  same  rule  of 
construction  should  prevail.  In  Swift  y. 
Topeka,  43  Kan.  671,  8  L.R.A.  772,  23  Pac 
1075,  a  city  ordinance  is  construed  liberally 
for  the  purpose  of  maintaining  its  validity, 
but  strictly  according  to  its  letter  to  relieve 
one  charged  with  a  violation  thereof.  In 
the  Snyder  Case  the  ordinance  provided, 
among  other  things,  that  "no  one  should, 
without  license,  keep,  hire  out,  or  cause  to 
be  run,  'any  hackney  coach,  carriage,  omni- 
bus, or  dray.'"  In  the  agreed  statements 
of  facts  it  was  stated  that  defendant  had 
kept  a  certain  wagon,  drawn  by  four  horses, 
which  was  used  in  the  transportation  of 
property  and  for  transferring  goods  of  gro- 
cers and  merchants  within  the  city,  and  that 
he  had  paid  no  license  tax  therefor.  It  was 
undoubtedly  urged  in  that  case,  as  it  is 
in  this,  that  the  defendant  was,  by  the  in- 
tent and  spirit  of  the  ordinance,  required  to 
pay  a  license  tax.  Indeed,  it  would  have 
been  no  strained  construction  to  say  that 
a  wagon,  drawn  by  four  horses  and  used  for 
the    transportation    of    property,    and    for 
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transferring  goods  for  grocers  and  mer- 
ehants  within  the  city,  was  a  dray.  Yet  it 
was  not  within  the  letter  of  the  law.  Neith- 
er in  this  case  is  the  business  of  real-estate 
agents  within  the  letter  of  the  law  which 
imposes  a  license  tax  upon  the  business 
of  real  estate.  The  Snyder  Case  was  one 
that  arose  in  the  city  court  for  the  enforce- 
ment of  the  ordinance,  while  the  case  at  bar 
IS  Ijetween  two  citizens,  one  of  whom  in- 
Tokes  a  violation  of  the  ordinance  for  the 
purpose  only  of  relieving  him  of  his  ob- 
ligations under  a  contract.  In  consonance 
with  the  general  doctrine  in  a  number  of  the 
cases  cited,  it  is  said  in  Lair  v.  Killmer, 
supra:  "In  defining  the  crime  and  the  pun- 
ishment, penal  statutes  are  to  be  taken 
strictly  and  literally.  A  penal  law  cannot 
be  extended  by  construction.  The  act  con- 
stituting the  offense  must  be  both  within 
the  spirit  and  the  letter  of  the  statute." 

We  conclude  that  the  admission,  that  the 
ptaintitTs  w^ere  engaged  in  the  business  of 
real-estate  agents  in  Scott  City,  and  had  not 
procured  a  license  for  said  business,  and  had 
made  the  contract  in  question  in  said, city  as 
Buch  agents,  does  not  prove  that  the  making 
of  such  contract  was  a  penal  offense  under 
the  ordinance  of  the  city;  that  the  ruling  of 
the  court  withdrawing  ordinance  No.  67 
from  the  consideration  of  the  jury  was  not 
an  error  of  law.  True  it  is  that  the  allow- 
ance of  a  motion  for  a  new  trial  is  a  matter 
largely  in  the  discretion  of  the  district 
court,  and  especially  so  where  questions  of 
fact  and  the  weight  of  evidence  are  involved. 
In  this  ea-io  by  positive  intimation  the  court 
approved  all  findings  of  fact  involved  in  the 
general  verdict  of  the  jury  in  favor  of  the 
plaintitTs  which,  under  the  instructions  of 
the  court,  involved  a  finding  that  the  failure 
to  complete  a  sale  of  the  land  resulted  from 
the  fault  or  inability  of  the  defendant  "to 
do  the  things  necessary  by  him  to  be  done." 
The  questions  involved,  then,  as  stated  by 
the  court,  were  purely  questions  of  law,  and 
the  rulings  of  the  court  upon  questions  of 
law  are  not  matters  of  discretion. 

The  order  granting  a  new  trial  is  there- 
fore reversed,  and  the  case  is  remanded, 
with  instructions  to  overrule  the  motion 
and  to  render  judgment  for  the  plaintiffs 
in  accordance  with  the  general  verdict. 

Burcli.  Mason,  and  Graves,  JJ.,  con- 
cur. 

Porter.   J.,  specially  concurring: 
Aside    from   the   ordinary   rules   for  con- 
struing   penal    statutes    and    ordinances,    a 
aourt  would  be  justified,  in  my  opinion,  in 
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construing  the  ordinance  In  question  with 
the  utmost  strictness.  Its  enforcement  is 
not  demanded  in  order  to  carry  out  the  pur- 
pose for  which  the  legislature  authorized  its 
enactment,  but  solely  to  enable  one  person 
to  avoid  the  payment  of  a  just  debt.  In  the 
recent  case  of  Fossett  v.  Rock  Island  Lum- 
ber &  Mfg.  Co.  76  Kan.  428,  430,  14  L.R.A. 
(N5.)  918,  92  Pac.  833,  834,  it  was  said: 
"The  doctrine  of  Yount  v.  Denning,  52  Kan. 
629,  35  Pac.  207,  that  a  person  who  fails 
to  pay  an  occupation  tax  cannot  recover  for 
his  services  is  adopted  for  the  protection  of 
the  licensing  power  of  the  state,  not  pri- 
marily for  the  benefit  of  some  other  person 
who  has  had  dealings  with  him  and  who 
seeks  to  avoid  the  payment  of  what  would 
be  otherwise  justly  due," — citing  Wicks  v. 
Carlisle,  12  Okla.  3*37,  72  Pac.  377.  The  de- 
cision in  Yount  v.  Denning,  supra,  holding 
that  the  failure  to  pay  a  license  tax  renders 
a  business  or  occupation  unlawful,  and  th.it 
the  failure  can  be  interposed  as  a  defense 
in  an  action  to  recover  for  services  ren- 
dered or  property  sold,  may  accord  with  the 
weight  of  authority,  but  its  reasoning  has 
never  seemed  conclusive,  and  it  is  doubtful 
if  it  has  met  with  the  general  approval  of 
the  profession  in  this  state.  There  is  noth- 
ing in  any  of  the  statutes  granting  to  cities 
the  right  to  levy  and  collect  an  occupation 
tax  which  conveys  the  slightest  intimation 
of  an  intention  on  the  part  of  the  legisla- 
ture to  delegate  to  cities  the  power  to  de- 
clare a  business  unlawful  for  the  failure  to 
pay  such  a  tax.  The  various  statutes  au- 
thorizing the  cities  of  the  three  classes  to 
impose  license  taxes  all  read  about  alike, 
and  simply  declare  that  the  mayor  and 
council  may  levy  and  collect  a  license  tax 
upon  and  regulate  certain  occupations, 
and  that  the  licenses  shall  be  regulated  by 
ordinance,  and  shall  not.  be  issued  for  a 
longer  period  than  one  year.  There  is  im- 
plied the  authority  of  the  city  to  provide 
penalties  for  the  enforcement  of  the  ordi- 
nance and  the  collection  of  the  tax.  But  or- 
dinances to  be  valid  must  be  reasonable, 
and  courts  have  the  power  to  declare  them 
unreasonable.  If  a  city  were  to  ordain  that 
a  merchant  who  has  failed  to  pay  a  li- 
cense tax  shall  henceforth  be  denied  the 
right  to  engage  in  such  business  in  the  city, 
or  that  his  stock  of  goods  be  confiscated,  it 
would  not  stand  the  test  of  the  courts  for 
a  moment.  And  this  is  the  place  where  the 
decision  should  have  turned  the  other  way 
in  Yount  v.  Denning,  supra.  License  ordi- 
nances usually  provide  a  penalty  by  way  of 
a  fine  for  a  failure  to  comply  with  their 
provisions,  and  sometimes  provide,  also,  for 
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the  collection  of  the  tax  in  an  action  of 
debt.  Therefore  the  additional  penalty,  for- 
feiting property  and  contract  rights,  is 
"wholly  unnecessary  to  enable  the  city  to 
collect  its  revenue.  So  serious  a  penalty 
for  the  neglect  to  pay  a  mere  nominal  li- 
cense tax  is  out  of  all  proportion  to  the 
offense.  Besides,  to  allow  another  person, 
whose  rights  have  in  no  way  been  preju- 
diced, to  take  such  unconscionable  advan- 
tage of  the  omission  and  avoid  the  payment 
of  a  just  debt  shocks  the  sense  of  justice. 
Following  the  law  as  declared,  however,  this 
court  recently,  in  Mayer  v.  Hartman,  77 
Kan.  788,  90  Pac.  807,  felt  obliged  to  aiiirm 
a  judgment  permitting  a  man  who  had  pur- 
chased several  car  loads  of  coal  to  keep  the 
coal  and  escape  payment  for  it  because  the 
merchant  who  furnished  it  to  him  had  failed 
to  pay  a  city  license  tax.  It  would  seem 
that  any  city  could  better  afford  to  lose  a 
year's  revenue  from  occujmtion  licenses  than 
to  permit  one  such  instance  of  a  failure  of 
justice.  Yount  v.  Denning,  however,  is  the 
law  of  the  state.  It  has  stood  for  fourteen 
years,  during  which  the  legislature  might 
at  any  time  have  enacted  a  simple  statute 
providing  that  the  failure  to  pay  a  license 
tax  on  a  business  otherwise  lawful,  and 
which  requires  neither  supervision  nor  regu- 
lation, shall  not  render  it  unlawful.  Until 
the  situation  is  Tclieved  by  the  legislature 
the  courts  should  construe  a  license  ordi- 
nance, when  interposed  for  such  a  purpose, 
with  the  greatest  strictness. 

Benson,  J.,  concurring  specially: 
The  law  of  the  state  allowed  the  council 
to  levy  and  collect  a  license  tax  on  real-es- 
tate agents.  Gen.  Stat.  1901,  §  1127.  The 
ordinance  offered  in  evidence  undertook  to 
levy  such  a  tax  upon  persons  engaged  in  the 
business  of  "real  estate."  This  expression 
is  vague  and  indefinite,  and  the  ordinance 
does  not  carry  into  effect  the  express  power 
to  levy  a  tax  on  real-estate  agents,  given 
by  the  statute.  For  this  reason  the  ordi- 
nance was  invalid,  and  the  failure  to  pay 
the  tax  was  not  a  defense  to  the  claim  for 
commissions,  and  the  court  erred  in  the 
third  reason  given  for  sustaining  the  motion 
for  a  new  trial.  The  ordinance  being  prop- 
erly excluded,  the  possible  effect  of  the  fail- 
ure of  the  plaintiff  to  pay  a  tax  levied  under 
a  valid  ordinance  is  a  question  not  present- 
ed in  this  record,  and  I  prefer  to  express  no 
opinion  upon  it. 

I   concur   in  the   views  expressed  in   the 
opinion  of  the  court  upon  the  other  points 
involved,  and  concur  in  the  result  reached. 
19L.R.A.(N.S.) 
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ROBERT  O.  LOUD 

V. 

LANE  A  LIBBY. 

(103  Me.  309,  69  Atl.  270.) 

Master  —  arrani^lng    apparatus   —    lia- 
bility to  employee. 

1.  One  engaged  in  discharging  coal  from 
vessels,  who  provides  suitable  apparatus 
for  the  work,  is  not  responsible  to  an  em- 
ployee for  the  manner  in  which  it  is  set 
up  by  the  men  employed  in  doing  the  work ; 
and  therefore  he  is  not  liable  for  injury  to 
an  employee  caused  by  the  fall  of  the  ap- 
paratus because  it  was  fastened  to  a  de- 
cayed cleat  on  the  mast  of  the  vessel .  with- 
out stays  to  prevent  its  falling  if  the  fas- 
tenings should  give  way. 

Same  —  subsequent  emplo>inent. 

2.  One  employed  to  assist  in  unloadinj; 
a  cargo  of  coal  from  a  vessel  after  the  ap- 
paratus for  doing  the  work  is  set  up  has 
no  greater  rights  against  the  employer  with 
respect  to  the  safety  of  the  manner  in 
which  the  work  is  done  than  though  he  waa 
employed  at  the  time  it  was  done. 

(December   18,   1907.) 

Ij^  XCEPTIOXS  by  plaintiff  to  an  order  of 
J  the  Supreme  Judkial  Court  for  Knox 
County  granting  a  nonsuit  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ant's negligence.     Overruled. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Joseph  E.  Moore  and  C.  M. 
Walker  for  plaintiff. 

Messrs.  Benjamin  Brooks,  Eclward  C. 
Stowe,  and  M.  O.  Garner  for  defendant 

Emery,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  evidence  adduced  by  the  plaintiff 
shows  the  following:  The  defendant  com- 
pany was  engaged  in  the  coal  business  at 
Vinalhaven,  where  it  owned  and  occupied  a 
wharf  for  the  unloading  and  storage  of  coal 
from  vessels  and  for  other  purposes.  A  ves- 
sel, not  owned  by  the  defendant,  having  ar- 
rived at  this  wharf  with  coal  consigned  to 
the  defendant,  and  to  be  unloaded,  two  men, 
Young  and  Dyer,  in  the  employ  of  the  de- 


Note.  —  See  case  note  to  Lei^hman  v. 
Union  Iron  Works.  3  L.R.A.(N.S.t  i>00.  as 
to  responsibility  of  master  for  appliances 
constructed  by  employees  as  part  of  the 
work;  and  subject  note  to  Haskell  v.  Cape 
Ann  Anchor  Works,  4  L.R.A.(N.S.)  220, 
as  to  the  duty  of  master  to  furnish  safe 
appliances  as  affected  by  the  fact  that  de- 
fective appliances  are  prepared  by  fellow 
servants. 
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fendant,  went  to  the  wharf  and  vessel,  and 
set  up  tackles  and  other  appliances,  fur- 
nished by  the  defendant,  for  hoisting  the 
coal  out  of  the  hold  of  the  vessel  and  con- 
veying it  to  the  coal  shed.  They  rigged  up 
an  iron  triangle  over  the  hatch  and  wheel- 
ing platform  between  the  fore  and  the  main 
mast,  supported  by  a  rope  or  span  passing 
through  blocks  at  the  head  of  each  mast  and 
down  near  the  foot  of  the  mast.  At  the  foot 
of  the  mainmast  this  supporting  rope  was 
made  fast  around  the  mast  itself.  At  the 
foot  of  the  foremast  it  was  passed  under  a 
hook  or  snatch,  and  made  fast  to  a  cleat 
on  the  mast.  This  cleat  was  designed  and 
used  to  hold  the  foresail  halyards  support- 
ing the  foresail  when  hoisted.  To  this  tri- 
angle, thus  supported,  a  gin  block  was  at- 
tached through  which  passed  the  hoisting 
rope  connecting  the  hoisting  buckets  with 
the  hoisting  power  on  the  wharf. 

After  rigging  up  these  appliances,  as 
above  stated,  these  two  men,  with  others  in 
the  employ  of  the  defendant,  began  the  work 
of  discharging  the  coal;  Dyer  going  into  the 
hold  to  shovel  coal  into  the  bucket,  and 
Young  going  on  the  platform  to  wheel  the 
coal  to  the  shed,  as  hoisted.  The  plaintiff 
was  employed  by  the  defendant  a  few  hours 
later  to  join  this  crew,  and  began  wheeling 
coal  on  the  platform  along  with  Young. 
This  work  of  unloading  the  coal  was  begun 
in  the  afternoon  of  one  day.  At  about  11 
o'clock  of  the  next  forenoon,  as  a  bucket  of 
coal  was  being  hoisted,  it  caught  under 
the  hatch,  and  the  consequent  strain  pulled 
the  cleat  off  the  foremast,  allowing  the 
tackle  or  triangle  to  fall  upon  the  plain- 
tiff, to  his  injury. 

Nothing  but  the  cleat  gave  way.  None 
of  the  ropes,  blocks,  etc.,  proved  insufficient. 
The  giving  way  of  the  cleat  was  the  sole 
cause  of  the  injury.  Upon  subsequent  in- 
spection the  cleat  was  found  to  be  decayed 
on  the  inside  next  the  mast. 

It  does  not  directly  appear  who  set  the 
discharging  crew  at  work,  or  who  directed 
Young  and  Dyer  to  set  up  the  appliances 
for  unloading;  but  it  is  to  be  presumed 
that  some  agent  of  the  defendant  having  au- 
thority did  so.  It  does  not  appear  that  any 
directions  were  given  to  any  of  the  men 
how  to  set  up  the  appliances,  or  how,  where, 
or  to  what  to  make  them  fast,  or  what  pre- 
cautions to  take  against  the  giving  way  of 
any  fastening.  The  superintendent  of  the 
defendant  company  was  about  on  the  wharf 
occasionally,  but  there  is  no  evidence  that 
he  gave  any  directions,  or  that  he  or  any 
other  officer  of  the  defendant  company  knew 
how  the  appliances  were  arranged  or  se- 
cured. So  far  as  appears,  that  was  left  to 
the  workmen  themselves. 

There  were  available  several  other  sup- 
19L.R.A.(N.S.) 


ports  of  greater  strength  than  the  cleat  to 
which  the  ropes  sustaining  the  triangle, 
etc.,  could  have  been  fastened.  Indeed, 
Dyer,  one  of  the  two  men  setting  up  the  ap- 
pliances, suggested  another  support,  but 
Young,  who  seems  to  have  been  the  fore- 
man of  that  work,  nevertheless  selected  the 
cleat.  There  was  no  allegation  nor  evi- 
dence that  either  Young  or  Dyer  was  incom- 
petent or  too  habitually  careless  to  be  in- 
trusted with  such  work. 

The  plaintiff  claims  that,  upon  the  above 
statement,  the  defendant  company  was  guil- 
ty of  negligence  toward  him,  an  employee, 
in  not  having  the  sustaining  ropes  more 
securely  fastened,  and  in  not  having  pre- 
ventive stays  rigged  to  hold  up  the  tri- 
angle, etc.,  in  case  anything  broke  or  gave 
way;  No  other  negligence  is  alleged  or 
claimed.  Granting,  arguendo,  these  omis- 
sions to  be  negligence,  it  remains  to  be  con- 
sidered whether  the  negligence  was  that  of 
the  defendant  in  the  performance  of  its  duty 
to  the  plaintiff,  or  was  the  negligence  of 
fellow  servants  of  the  plaintiff  for  which 
the  defendant  would  not  be  liable. 

In  this  case  it  was  the  duty,  and  the 
whole  duty,  of  the  defendant  to  the  plain- 
tiff to  exercise  due  care  in  the  supply  and 
maintenance  of  suitable  and  sufficiently 
strong  platforms,  ropes,  and  other  appli- 
ances for  discharging  coal  from  vessels 
with  safety  to  its  employees  by  the  exer- 
cise of  due  care  on  their  part,  and  to  exer- 
cise due  care  for  the  employment  of  com- 
petent and  ordinarily  careful  men  for  the 
work.  This  duty  the  defendant  seems  to 
have  performed,  or  at  least  there  is  no  evi- 
dence of  nonperformance,  and  hence  per- 
formance is  to  be  presumed.  Nason  v. 
West,  78  Me.  253,  3  Atl.  911.  The  plat- 
form, the  triangle,  blocks,  pulleys,  ropes, 
etc.,  necessary  for  the  work  proved  to  be 
suitable  and  sufficient.  These  appliances 
were  not  fixed,  but  were  movable,  to  be  set 
up  and  fastened  anew  to  different  supports 
for  the  discharging  of  each  new  cargo  of 
coal  as  it  arrived.  The  support,  whether 
cleat,  windlast,  rail,  or  mast,  to  which  the 
appliances,  the  apparatus,  should  be  fast- 
ened for  support,  was  not  part  of  them. 
That  would  be  left  behind  when  these  should 
be  taken  down  and  removed. 

The  setting  up  and  making  fast  tliese  ap- 
pliances, including  the  selection  of  the 
place  or  object  to  which  to  make  them  fast, 
for  the  purpose  of  discharging  a  particular 
cargo  of  coal,  was  part  of  the  operation  or 
work  of  discharging  coal  to  be  done  by  the 
workmen  sent  to  discharge  the  cargo.  Neg- 
ligence in  this  setting  up,  fastening,  and 
generally  making  secure,  including  secur- 
ing by  preventive  stays  if  neoossary.  wa^ 
the  negligence  of  those  workmen,  for  wliicli. 
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under  the  settled  law  of  thig  state,  the 
defendant  is  not  responsible.  Dube  v. 
Lewiston,  83  Me.  211,  22  Atl.  112;  Atkins 
V.  Field,  89  Me.  281,  56  Am.  St.  Rep.  424, 
36  Atl.  375;  Rounds  v.  Carter,  94  Me.  535, 
48  Atl.  175;  Small  v.  Allington  &  C.  Mfg. 
Co.  94  Me.  561,  48  Atl.  177;  Pellerin  v. 
International  Paper  Co.  96  Me.  388,  52  Atl. 
842;  Amburg  v.  International  Paper  Co.  97 
Mo.  327,  54  Atl.  765;  Lombard  Water- 
Wlieel  Governor  Co.  v.  Great  Northern  Pa- 
per Co.  101  Me.  114,  6  L.R.A.(N.S.)  180, 
63  Atl.  555. 

That  the  plaintiff's  employment  to  assist 
in  discharging  the  coal  was  after  the  plat- 
form, etc.,  were  set  up  does  not  make  the 
defendant  liable  for  such  negligence.  The 
defendant  was,  for  the  reason,  under  no 
greater  obligation  to  him  than  to  the  oth- 
ers. Killea  v.  Faxon,  125  Mass.  485; 
O'Connor  v.  Rich,  164  Mass.  660,  49  Am.  St. 
Rep.  483,  42  N.  E.  111.  The  latter  case 
was  cited  in  Beal  v.  Bryant,  99  Me.  112, 
58  Atl.  428,  where  it  was  said  at  page  119 
of  99  Me.:  "It  matters  not  that  the  stage 
was  already  secured  in  position  before  the 
plaintiff  was  set'  to  work  discharging  the 
coal.  *An  employer,  under  such  circumstan- 
ces, owes  one  who  is  about  to  enter  his  serv- 
ice no  duty  to  inspect  all  the  work  which 
has  been  done  by  his  servants  previously, 
and  which  may  ordinarily  be  intrusted  to 
them  without  liability  to  his  fellow  serv- 
ants.' " 

In  Donnelly  v.  Booth  Bros.  &  H.  I.  Gran- 
ite Co.  90  Me.  110,  37  Atl.  874,  the  defend- 
ant did  not  furnish  suitable  and  sufficient 
ropes  for  holding  up  the  platform,  etc.,  for 
loading  paving  blocks  on  a  vessel,  but  it 
was  recognized  in  that  case  (90  Me.  115) 
that,  where  "the  master  does  not  undertake 
the  duty  of  furnishing  or  adapting  the  ap- 
pliances by  which  the  work  is  to  be  per- 
formed, but  this  duty  is  intrusted  to  or  as- 
sumed by  the  workmen  themselves  within 
the  scope  of  their  employment,  he  is  exempt 
from  responsibility,  if  suitable  materials 
are  furnished  and  suitable  workmon  are 
employed  by  him,  even  if  they  negligently 
do  that  which  they  then  undertake."  Also, 
at  page  116  of  90  Me.  that,  "when  the  selec- 
tion of  materials  or  construction  of  the  ap- 
pliances to  the  business  is  such-  that  it  may 
properly  be  left  to  the  workmen  in  their  ca- 
pacity as  workmen  and  within  the  scope  of 
their  employment,  and  it  is  so  left  by  the 
master,  he  is  relieved  from  responsibility 
for  their  negligence  as  in  the  case  of  a 
mason  or  carpenter  building  a  house  where 
in  the  progress  of  the  work  a  staging  is 
being  frequently  changed  or  enlarged." 

In  Beal  v.  Brj-ant.  supra,  the  defendant 
did    not     furnish    suitable     or     sufTioipTitly 
strong  ropes   for   holding   up   the   platform  , 
19L.R.A.(X.S.) 


used  in  discharging  coal  from  &  ve^s**!: 
but  the  codrt  in  that  case  said,  by  way  of 
caution:  "The  adjusting  and  securing  the 
platform  in  place  was  incidental  to  and  a 
part  of  its  contemplated  use,  one  of  the  or- 
dinary duties  of  the  workmen  and  a  part  of 
the  work  which  they  were  engaged  to  do. 
In  doing  this  they  acted  as  fellow  servants 
of  the  plaintiff,  and  the  defendants  would 
not  be  liable  for  their  negligence  in  the 
manner  of  doing  it." 

In  Twombly  v.  Consolidated  Electric 
Light  Co.  98  Me.  353,  64  L.R.A.  551,  57 
Atl.  86,  a  movable  ladder,  furnished  by  the 
defendant  for  the  plaintiff,  its  employee,  to 
stand  upon  while  at  work,  was  decayed  and 
fell  under  his  weight.  Had  the  ladder 
fallen  because  not  properly  set  up,  or  prop- 
erly secured  at  top  or  bottom  by  a  fellow 
workman  of  the  plaintiff,  the  ease  would 
have  been  like  this,  and  it  is  evident  the 
master  would  not  have  been  responsible. 

It  follows  that  the  defendant  in  this  case 
is  not  shown  to  be  responsible  for  the  plain- 
tiff's hurt,  and  that  he  must  look  to  those 
whose  negligence  was  the  cauee.  Atkins  ▼. 
Field,  89  Me.  281,  66  Am.  St.  Rep.  424,  36 
Atl.  376. 

Exceptions  overruled. 

Nonsuit  confirmed. 


MASSACHUSETTS     SUPREME    JUDI- 
CIAL COURT. 

LEWIS  L.  WHITMAN 

V. 

WILLIAM  G.  McINTYRE  et  aL 

(199  Mass.  436,  85  N.  E.  426.) 

Assignment     for     creditors  —  sale     of 
property  —  rights  of  assignor. 

1.  An  assignor  for  creditors  cannot  com- 
plain that  the  property  was  sold  to  a  cor- 
poration for  shares  of  its  stock  where  the 


Caae  Note.  —  Right  of  assignor  to  com." 
plain  of  sale  made  by  assignee  for 
creditors. 

An  extended  search  fails  to  disclose  any 
other  cases  passing  on  the  question  whether 
or  not  an  assignor  has  the  right  to  complain 
of  a  sale  made  by  the  assignee,  under  con- 
ditions similar  to  those  in  Whitman'  v. 
McIntyre;  that  is,  where  the  assets  of  the 
assignor  were  admittedly  insufficient  to 
meet  the  outstanding  claims  of  the  creditors, 
and  the  latter  themselves  had  agreed  to  take 
the  proceeds  of  the  sale  in  payment  of  their 
respective  claims. 

Nor  have  very  many  cases  been  found 
where  the  circumstances  were  somewhat 
more  favorable  to  the  assignor;  that  is, 
wliere  the  assets  exceeded  the  liabilities,  or 
\\  liere,  in  otl»er  words,  he  still  had  a  pecun- 
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property  was  not  sufficient  to  satisfy  in  full 
the  demand  of  creditors,  and  they  consented 
to  take  the  stock  in  payment  of  their  claims. 
Smme  «-  l»reach  off  trust. 

2.  All  assignor  for  creditors  cannot  set 
aside  a  sale  for  the  property  to  a  corpora- 
tion because  an  agent  of  the  assignee,  who 
was  managing  the  property,  was  a  stock- 
holder in  the  purchasing  corporation,  and, 
before  the  deed  was  executed,  he  increased 
his  holdings  out  of  stock  issued  to  pay  for 
the  property,  and  one  of  the  assignees  be- 
came a  stockholder,  and  both  were  elected 
directors  of   the   purchasing  corporation, — 


at  least  where  the  assignor  was  insolvent, 
so  that  the  trust  was  a  creditors'  trust,  and 
they  did  not  object  to  such  proceeding. 
Same  —  interest  —  burden  of  proof. 

3.  An  assignor  for  creditors  has  the  bur- 
den of  showing  that  he  is  entitled  to  inter- 
est on  funds  which  the  assi^^nee  kept  on  de- 
posit in  the  bank,  and  the  amount  of  it. 

(June  19,  1908.) 

RESERVATION  by  the  Supreme  Judicial 
Court   of   Hampden    County     for     the 
opinion  of  the  full  bench  of  a  suit  to  com- 


iaiy  interest  in  the  property.  It  would 
seem,  however,  that,  where  the  assignor 
still  has  an  interest  in  the  property  and  a 
possibility  of  there  being  a  balance  in  his 
fayor,  there  can  be  very  little  doubt  as  to 
his  right  to  complain  of  a  sale  made  by 
the  assignee,  if  such  sale  was  contrary  to 
his  interests. 

In  Bush  v.  Halsted,  121  App.  Div.  638, 
106  N.  Y.  Supp.  133,  where  attorneys  of  a 
trustee  to  whom  an  insolvent  had  made  an 
assignment  for  the  benefit  of  creditors  con- 
ducted the  sale  of  property  in  such  a  man- 
ner that  it  should  be  for  the  joint  benefit  of 
themselves  and  the  purchaser,  it  was  held 
that  the  invalidity  of  the  sale  might  be  as- 
serted by  the  insolvent  as  well  as  by  the 
trustee,  since  the  former's  assignment  pro- 
vided for  the  return  to  him  of  any  surplus 
after  payment  of  the  creditors,  besides  there 
being  by  statute  a  reverter  to  him. 

In  Glenn  v.  Mickey,  130  Pa.  586,  18  Atl. 
939,  where  assigned  real  estate  was  sold  as 
a  whole  for  a  price  less  than  the  amount  of 
the  bids  from  responsible  bidders  in  par- 
cels, the  conveyance  thereof  was  restrained, 
and  a  resale  ordered  at  the  instigation  of 
the  assignor. 

In  Graves  v.  Long,  87  Ky.  441,  9  S.  W. 
297,  it  was  held  that  a  person  who  had  as- 
signed his  property  to  a  trustee  for  the 
benefit  of  creditors  had  such  an  interest  in 
the  property  as  entitled  him  to  except  to 
the  report  of  its  sale  on  the  ground  of  non- 
compliance with  a  statute  which,  in  effect, 
required  property  sold  to  be  first  valued, 
and  allowed  a  redemption  if  it  did  not  bring 
a  certain  fraction  of  that  valuation. 

Where,  however,  an  assignor  advises  a 
purchaser  to  buy,  and  promises  not  to  ob- 
ject to  the  sale  if  the  land  is  struck  down 
to  him.  and  the  purchaser  thereupon  does 
so  and  makes  a  part  payment  on  the  faith 
of  the  promise,  the  assignor  is  estopped 
from  contesting  the  sale  on  the  ground  of 
inadequacy  of  price.  Re  Seybert,  5  Kulp, 
172. 

In  Arcenaux  ▼.  His  Creditors,  6  La.  6, 
it  was  held  that  an  insolvent  cannot  com- 
plain of  a  judgment  homologating  a  tableau 
of  distribution  presented  by  his  syndics, 
and  thereby  defeat  the  distribution  among 
his  creditors  of  any  sum  of  money  in  tho 
syndics'  hands,  on  account  of  irrojfiilftritic'S 
in  the  sale  of  the  surrendered  property,  of 
overcharge  made  by  the  syndic?,  or  their 
failure  to  charge  themselves  with  any  sums 
V9L.R.A.^y.S.) 


for  which  they  are  legally  chargeable.  Tfie 
court  said:  "If  the  sale  has  been  illeoaliy 
conducted,  it  can  only  be  set  aside,  and  the 
property  recovered,  by  a  proper  suit  against 
proper  parties;  and  we  are  not  aware  that 
the  homologation  of  the  tableau  could  pre- 
clude the  insolvents,  or  affect  any  right  to 
which  this  irregularity  might  give  a  rise, 
or  to  any  claim  he  might  have  against  the 
syndics  after  the  creditors  were  all  paid, 
if  he  could  show  that  from  their  neglect  in 
giving  proper  credits,  or  from  illegal 
charges,  they  have  destroyed  or  adminis- 
tered what  he  might  be  entitled  to  after  his 
creditors  are  fully  paid." 

In  McHenry  v.  McVeigh,  56  Md.  678,  a 
person  went  into  insolvency  and  conveyed 
his  property  to  the  trustee  appointed  by  the 
court;  the  trustee  made  sale  of  the  prop- 
erty under  order  of  the  court,  and  the  same 
was  ratified  rUsi;  the  order  nisi  was  duly 
published;  but,  the  purchaser  and  the  in- 
solvent petitioner  having  both  filed  objec- 
tions to  the  ratification  of  the  sale,  the  saL> 
was  set  aside,  and  from  this  order  the  trus- 
tee appealed.  The  court,  in  reversing  this 
order,  said :  "A  suflScient  case  had  not  been 
made  for  this  action.  The  purchaser  had 
signed  the  memorandum  of  sale,  and  was 
bound  for  the  pM[ice  he  agreed  to  give  for 
the  propCTty.  The  creditors  had  none  of 
them  complained  that  the  price  was  in- 
adequate. The  petitioner  did  complain,  but 
he  gave  no  reason  for  supposing  the  prop- 
erty would  bring  more  at  another  public 
offer,  or  that  the  sale  was  not  fair,  and  did 
not  invite  full  competition.  Had  the  order 
only  suspended  the  final  ratification  of  the 
sale  for  the  period  named,  to  give  the  peti- 
tioner an  opportunity  to  secure  the  consent 
of  his  creditors  to  the  withdrawn!  of  the 
petition,  and  the  reconveyance  of  the  prop- 
erty to  him,  such  action  would  have  been 
unobjectionable.  But  the  creditors  had  a 
vested  interest  in  the  property,  through  the 
trustee,  and  the  sale  that  was  efl'ccted.  and 
their  rights  ought  not  to  have  been  jeopn ril- 
ed, by  subjecting  thorn  to  possible  loss, 
by  the  expenses  of  a  new  advertisement  an'l 
a  new  sale,  and  the  possible  'sale  for  a  less 
sum.  The  trustee  representing  the  creditors, 
and  also  personally  interested  as  the  bonded 
trustee,  with  right  to  fair  compensation  for 
his  services,  was  in  the  proper  discliarge  of 
his  duty,  and  the  exercise  of  an  undoubted 
right  to  apx>eal  from  the  decision  made." 
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pel  an  accounting  by  the  trustees  under  a 
deed  of  assignment  for  the  benefit  of  credit- 
ors.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  F.  Bnswell  and  J.  M. 
Browne  &  Son  for  plaintiff. 

Messrs.  Spellman  A  Spellman.  for  de- 
fendants : 

The  plaintiff  has  no  interest  in  the  assets 
of  the  estate,  and  is  entitled  to  no  relief. 

Morse  v.  Hill,  136  Mass.  60:  Re  Shotwell, 
49  Minn.  170,  61  N.  W.  909,  52  N.  W. 
1078;  Nabours  v.  McCord,  97  Tex.  526,  80 
S.  W.  595;  Leavell  v.  Leavell,  4  Ky.  L. 
Rep.  889. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  reserved  for  the  full  court 
by  a  single  justice  on  the  pleadings,  the 
master's  report  and  supplemental  report 
and  the  exceptions  thereto,  such  decree  to 
be  entered  "as  equity  may  require." 

The  bill  is  a  bill  to  compel  an  accounting 
by  the  defendants  Mclntyre,  Callender,  and 
Chapin  as  trustees  under  a  deed  and  as- 
signment made  to  them  by  the  plaintiff  for 
the  benefit  of  his  creditors,  and  by  one 
Coats,  who  is  alleged  to  have  been  wrongful- 
ly employed  by  them  to  carry  on  the  busi- 
ness of  the  trust.  It  also  seeks  to  set  aside 
a  conveyance  made  by  the  trustees  to  the 
Gowdy  Distilling  Company,  the  other  de- 
fendant, and  to  have  the  property  recon- 
veyed  to  the  plaintiff.  The  plaintiff  has 
deceased  since  the  suit  was  begun,  and  it 
is  prosecuted  by  his  executor. 

The  principal  part  of  the  property  con- 
veyed to  the  trustees  consisted  of  a  distil- 
lery in  Agawam  carried  on  by  the  plaintiff 
under  the  name  of  the  H.  Porter  Company, 
and  of  the  personal  property  belonging  to 
and  connected  therewith.  The  assignment 
provided,  amongst  other  things,  that  the 
trustees  could  carry  on  the  distillery  if  they 
could  do  so  at  a  profit;  and  if,  at  the  end 
of  a  year,  they  found  that  the  condition  of 
the  estate  was  such  that  the  debts  could 
not  be  paid  without  a  sale  of  the  property, 
then  they  could  sell  it  and  convert  it  into 
money.  The  trustees  came  to  the  conclu- 
'  sion  at  the  end  of  the  year,  and  rightly,  as 
the  master  has  found,  that  the  condition 
of  the  estate  required  that  the  property 
should  be  sold,  and,  after  some  negotiations, 
they  sold  the  distillery  to  the  Gowdy  Dis- 
tilling Company,  receiving  in  payment 
tliorefor  200  shares  of  the  capital  stock  of 
that  company  of  the  par  value  of  $100 
each.  The  plaintiff  alleges,  in  substance, 
that  the  trustees  did  not  conduct  the  busi- 
ne«>s  in  a  prudent  and  businesslike  man- 
ner or  in  accordance  with  the  terms  of  the 
trust:  that  they  wrongfully  agreed  with 
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Coats  to  carry  on  the  business  of  the  dis- 
tillery; that  the  debts  could  have  bt*en  paid 
or  reasonably  provided  for  without  a  sale 
of  the  distillery;  that  the  sale  to  the  dis- 
tilling company  was  fraudulent  and  col- 
lusive and  was  voidable  by  reason  of  the 
fact  that  Chapin  and  Coats  were  directors 
and  stockholders  in  that  company;  that 
the  sale  was  not  for  money  as,  according  to 
the  terms  of  the  assignment,  it  should  have 
been ;  and  that  what  was  received  for  the  .sale 
and  conveyance  was  much  less  than  the 
value  of  the  property  conveyed.  The  plain- 
tiff also  contends  that  the  trustees  were 
negligent  in  not  making  some  arrangement 
for  payment  by  the  banks  where  they  were 
deposited  of  interest  on  the  trust  funds, 
and  in  not  providing  for  the  sale  and  ap- 
plication of  certain  collateral  from  which 
the  dividends  received  were  less  than  the 
rate  of  interest  on  the  notes  and  demands 
secured  by  the  collateral. 

It  will  be  seen  that  the  most  of  tljese  con- 
tentions and  objections  relate  to  matters  of 
fact.  In  regard  to  such  matters  the  mas- 
ter's findings  will  not  be  disturbed  unless 
clearly  erroneous.  The  master  finds  gen- 
erally "that,  in  connection  with  the  ap- 
pointment of  the  attorneys,  the  conduct  of 
the  business,  the  sale  of  the  distillery  and 
other  property,  and  the  manasomcnt  of  the 
trust  generally,  there  was  no  actual  fraud, 
bad  faith,  or  collusion  on  the  part  of  the  de- 
fendants, or  any  attempt  to  .profit  in  any 
improper  way  individually  or  collectively 
at  the  expense  of  the  estate,  or  against  the 
rights  of  the  plaintiff."  He  finds  more  par- 
ticularly in  regard  to  the  appointment  by 
the  trustees  of  the  firm  of  E.  M.  Coats  k 
Company  as  their  agents  and  attorneys  for 
the  purpose  of  carrying  on  the  distillery 
and  managing  the  business,  that  the  ap- 
pointment was  agreed  to  by  Whitman,  and 
that  in  making  the  appointment  "the  trus- 
tees acted  wisely,  in  good  faith  and  for  the 
best  interests  of  the  estate,  and,  in  the  per- 
formance of  the  duties  assigned  to  them, 
the  said  firm  and  the  defendant  Coats  have 
dealt  honestly  with  all  parties  concerned 
and  without  any  improper  advantage  to 
themselves."  We  see  nothing  to  impugn 
the  correctness  of  these  findings. 

It  cannot  be  said,  we  think,  that  the 
trustees  managed  the  trust  in  an  imprudent 
and  unbusinesslike  manner,  and  the  master 
has  not  so  found.  The  parties,  and  es- 
pecially the  plaintiff,  may  have  been  disap- 
I)ointed.  as  not  infrequently  hai'i)ens  in 
such  cases,  in  their  expectations  as  to  the 
amount  of  the  estate  and  what  would  he 
realized  from  it;  but  that  furnishes  no 
ground,  of  course,  for  holding  tlic  tru**toes 
liable.  At  the  time  the  distillery  was  taKen 
over  by  the  trustees  it  was  being  operated 
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WLt  a  loss,  and  was  very  much  run  down  and 
out  of  repair.  It  was  thought  that,  by  mak- 
ing necessary  repairs,  it  could  be  brought 
up  to  a  state  of  efficiency  and  a  profit  made, 
And  the  trustees  expended  a  considerable 
sum  upon  repairs.  The  master  has  found 
that  the  expenditure  was  necessary  and 
proper.  The  trustees  were  disappointed  in 
making  a  profit;  but  there  is  nothing  to 
show  that  they  did  not  exercise  a  sound 
business  judgment  in  what  they  did,  or 
that  in  selling  the  product  or  disposing  of 
Any  of  the  other  property  the  estate  suf- 
fered any  loss  in  consequence  of  what  they 
did  or  omitted  to  do.  We  do  not  think, 
therefore,  as  already  observed  that  it  can 
be  said  that  the  trustees  did  not  carry  on 
the  business  in  a  prudent  and  business- 
like manner. 

As  to  the  sale  to  the  Gowdy  Distilling 
Company,  the  master  finds  that  the  stock 
of  that  company  was  worth  at  the  time  of 
the  sale  from  $75  to  $100  per  share,  and 
that  the  property  conveyed  did  not  exceed 
in  value  $20,000,  including  the  good  will 
and  trademark,  which  he  finds  was  once 
valuable,  but,  owing  to  changes  in  the  con- 
ditions of  business,  had  lost  most  of  its 
value.  He  also  finds  that  at  no  time  would 
the  assets  have  been  sufficient  to  meet  the 
outstanding  claims  of  the  creditors  who  had 
become  parties  of  the  third  part  to  the  as- 
signment, and  who,  with  the  plaintiff,  were 
the  only  parties  interested  in  the  sale,  so  as 
to  leave  any  balance  payable  to  the  plain- 
tiff. And  he  finds  still  further  that  the 
creditors  aforesaid  consented  to  the  sale 
and  agreed  to  take  their  proportional  part 
of  the  stock  on  account  of  and  in  payment 
of  their  respective  claims.  As  to  them, 
therefore,  the  sale  was  in  effect  a  sale  for 
money,  and  the  plaintiff  has  no  just  ground 
for  complaint  that  the  sale  was  for  stock 
in  the  Gowdy  Distilling  Company,  and  not 
for  money  even  if  we  assume  that  the  sale 
,  could  not  otherwise  be  fairly  regarded  as 
a  sale  for  money. 

We  see  no  ground  on  which  the  sale  can 
be  avoided  by  the  plaintiff  because  of  the 
relation  of  Coats  and  Chapin  to  the  trans- 
action. The  general  rule  is  well  settled  that 
a  trustee  cannot  directly  or  indirectly  him- 
self be  a  purchaser  of  the  trust  property 
or  derive  any  personal  advantage  or  profit 
from  the  management  of  the  estate.  But  in 
the  present  case  Coats  occupied  no  fiduci- 
ary' relation  whatever  to  the  plaintiff,  and, 
so  far  as  he  acted  as  agent  and  attorney  for 
the  trustees,  the  master  has  found,  as  al- 
ready observed,  that  he  dealt  honestly  with 
all  parties  concerned.  Chapin  was  trustee 
under  the  assignment;  and.  if  he  had  pur- 
chased the  property  for  himself  directly  or 
indirectly,  or  for  the  bank  of  which  he  was 
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cashier,  the  plaintiff  could  have  the  sale 
set  aside,  or,  if  he  had  derived  any  per- 
sonal profit  or  advantage  from  the  man- 
agement of  the  estate,  he  could  be  com- 
pelled to  account  for  it.  But  the  sale  was 
not  to  Chapin  nor  to  the  bank,  but  was  to 
the  distilling  company.  The  terms  of  sale 
were  agreed  upon  between  the  trustees  and 
the  directors  of  the  distilling  company  with 
the  consent  and  approval  of  all  other  par- 
ties interested,  except  the  plaintiff.  Chapin 
was  not  a  director  of,  or  a  stockholder  in, 
the  distilling  company  at  the  time  when 
the  terms  of  the  sale  were  agreed  upon.  H© 
was  elected  a  director  before  the  deed  was 
executed,  presumably  to  represent  the  inter- 
ests of  his  bank  which  was  a  creditor  and 
of  other  creditors,  and  he  became  a  stock- 
holder. Coats,  who  was  a  stockholder  in 
the  distilling  company  and  a  large  creditor 
of  the  plaintiff,  was  also  elected  a  direct- 
or at  the  same  time,  llie  master  does  not 
find  that  it  was  understood  and  agreed  as  a 
part  of  the  terms  of  the  sale  that  Chapin 
should  become  a  stockholder  in  and  should 
be  elected  a  director  of  the  distilling  com- 
pany, and  we  are  not  called  upon,  there- 
fore, to  consider  what  the  effect  if  any  of 
such  a  finding  would  be.  The  sale  could 
not  be  carried  through  unless  the  capital 
stock  of  the  distilling  company  was  inr 
creased;  and  at  some  time,  it  does  not  ap- 
pear, when,  except  that  it  was  before  the 
execution  of  the  deed,  Chapin  and  Coats  un- 
dertook to  provide  for  $5,000  of  this  in- 
crease, and  Chapin  agreed  to  take  personal- 
ly some  of  the  stock.  Coats  took  $2,500  of 
the  $5,000,  and  Chapin  the  balance,  which 
he  obtained  from  his  bank.  Subsequently, 
on  a  final  settlement  of  the  matter  between 
him  and  the  bank,  the  bank  took  20  shares 
of  the  stock  and  Chapin  took  the  remaining 
5,  for  which  he  paid  the  bank.  There  is 
nothing  we  think  in  these  transactions  or 
in  the  other  circumstances  attending  the 
sale,  which  gives  the  plaintiff  the  right  to 
have  the  sale  avoided.  The  trustees  sold 
the  property  as  they  had  the  right  and  it 
was  their  duty  to  do.  The  sale  was  ap- 
proved by  all  parties  interested  except  the 
plaintiff.  He  was  not  consulted, — possibly 
because  his  condition  was  such  that  it 
would  have  been  useless  to  consult  him. 
There  is  no  reason  to  believe,  if  that  is  ma- 
terial, that  the  failure  to  consult  him 
operated  to  his  detriment.  The  trustees  did 
not  advertise  the  property,  but  there  is 
nothing  to  show  that  it  could  have  been 
sold  on  any  more  favorable  terms,  or  that 
all  parties  concerned  acted  otherwise  than 
in  entire  good  faith.  The  master  finds  that, 
at  the  date  of  the  assignment,  Whitman  was 
insolvent,  and  that  at  no  time  since  have 
the  assets  been  sufficient  for  the  payment  of 
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W.  in  said  real  estate  was  conveyed  through 
a  third  person  to  the  petitioner. 

The  question  is  as  to  the  meaning  of 
said  deed  of  Lucius  Simonds.  A  cardinal 
rule  in  the  interpretation  of  conveyance  is 
that  every  deed  should  be  so  construed  as 
to  give  effect  to  the  intent  of  the  parties, 
unless  inconsistent  with  some  rule  of  law 
or  repugnant  to  the  terms  of  the  grant. 
Packard  v.  Old  Colony  R.  Co.  168  Mass.  92, 
46  N.  E.  433.  The  first  step,  then,  is  to 
ascertain  the  meaning  of  the  words  used  in 
the  deed.  In  our  present  republican  civil- 
ization, where  primogeniture  does  not  pre- 
vail, the  mind  does  not  readily  adjust  itself 
to  a  purely  arbitrary  preference  of  older 
to  younger  children.  In  the  absence  of 
some  particular  reason,  the  custom  of  peo- 
ple, as  well  as  the  provision  of  the  statutes, 
is  for  an  equal  division  among  children.  To 
the  ordinary  understanding  the  meaning 
conveyed  by  the  language  of  the  habendum 
clause  is  that  the  son  is  to  have  an  estate 
for  life,  and  that  thereafter  all  his  chil- 
dren, grandchildren  of  the  grantor  who 
reach  the  age  of  twenty-one  years,  regard- 
less of  the  time  when  any  one  of  them  may 
attain  majority,  shall  share  equally.  If 
after  the  words,  "age  of  twenty-one  years," 
there  had  been  inserted  the  words,  "whether 
before  or  after  the  death  of  the  said  Charles 
A.,"  there  could  be  no  possible  dispute  as 
to  the  meaning  of  the  grantor.  Yet  these 
words  only  accentuate  the  meaning  which 
the  expression  actually  employed  <H)nvey8 
in  the  common  conception  of  mankind.  One 
way  to  test  the  meaning  of  the  language 
used  is  to  suppose  that,  immediately  after 
the  delivery  of  the  deed,  Charles  A.  Si- 
monds  had  died.  If  this  event  had  thus  hap- 
pened, there  would  then  have  been  no  one  of 
his  children  of  a  sufficient  age  to  become 
immediately  entitled  to  the  estate.  If  it 
be  assured  that  a  contingent  remainder  is 
created,  in  the  case  supposed,  it  must  fail 
and  the  estate  revert,  for  the  reason  that  a 
contingent  remainder  must  take  effect  im- 
mediately upon  the  termination  of  the 
prior  estate,  or  fail  altogether.  It  is  plain, 
therefore,  that  the  deed  cannot  be  construed 
as  creating  a  contingent  remainder  in  such 
children  of  Charles  A.  Simonds  as  shall  ar- 
rive at  the  age  of  twenty-one  years,  without 
wholly  defeating,  in  the  contingency  sug- 
gested, the  intent  of  the  grantor.  Another 
criterion  of  the  signification  of  the  words 
is  to  ascertain  how  they  would  be  in- 
terpreted if  found  in  a  devise  to  trustees. 
No  doubt  can  be  entertained  that  in  such 
an  instrument  it  would  be  held  that  the 
children  who  reached  majority,  either  be- 
fore or  after  the  termination  of  the  life 
estate,  would  take.  Aatley  v.  Micklethwait, 
L.  R.  15  Ch.  Div.  59.  But  further  language 
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of  the  deed  is  decisive  that  it  was  not  in- 
tended  to   create   a   contingent   remainder. 
The  grantor,  in  the  body  of  the  instrument, 
at  the  close  of  the  description,  reserves  to 
himself  for  his  life  the  right  to  cut   wood 
and  timber  on  the  granted  premises,  and,  as 
a   part  of  the  habendum   clause,  expressly 
states   that  neither  he  nor  those  claiming 
under  him  by  grant  or  descent  have   "any 
estate,  right,  title,  or  interest  of,  in,  or  to 
the  aforesaid   premises,  with   the  appurte- 
nances, except  as  aforesaid."     The  position 
and  subject-matter  of  this  clause  show  that 
it  refers  only  to  the  reservation  excepted 
out  of  the  conveyance  and  immediately  pre- 
ceding the  habendum  clause.    Hence  the  in- 
tent of  the  grantor  is  made  clear  by  em- 
phatic phrase,  that  no  possibility  of  rever- 
sion is  left  in  himself.     But,  if  it  be  held 
that  a  contingent  remainder  was  created  by 
the  deed,  and  Charles  A.  Simonds  had  died 
before  any  of  his  children  had  attained  ma- 
jority, there*  would  then  be  a  revesting  of 
the  entire  estate  in  the  grantor,  for  the  rea- 
son that  it  would  not  be  possible  for  the 
remainder  to  take  effect  instantly  on  the 
termination  of  the  prior  estate.     But  this 
would  be  directly  contrary  to  the  express 
terms  of  the  deed. 

It  is  perhaps  possible  that  the  intent  of 
the  grantor  may  be  given  effect  by  holding 
that  the  deed  created  a  vested  remainder  in 
all  children  of  Charles  living  at  the  delivery 
of  the  deed,  subject  to  open  and  let  in  after- 
bom  children,  and  to  be  devested  by  death 
during  minority.  Riley  ▼.  Gamett,  3  De  G. 
&  S.  629;  Bromfield  v.  Crowder,  1  Bos.  & 
P.  N.  R.  313;  Edwards  v.  Hanunond,  3  Lev. 
132;  Muskett  v.  Eaton,  L.  R.  1  Ch.  Div. 
436;  JuU  V.  Jacobs,  L.  R.  3  Ch.  Div.  703; 
Pearks  v.  Moseley,  L.  R.  5  App.  Cas.  714; 
Blanchard  ▼.  Blanchard,  1  Allen,  223.  See, 
however,  Inman  v.  Rolls  [1893]  3  Ch.  518. 
But  it  is  not  necessary  to  place  the  deci- 
sion upon  this  ground,  or  to  strain  the  lan- 
guage from  its  natural  import  to  effect- 
uate the  intent  of  the  instrument.  Nor  are 
we  required  to  discuss  Festing  v.  Allen,  12 
Mees.  &  W.  279,  and  analyze  the  many  cases 
in  which  it  has  been  followed  or  criticized. 
See  Cunliffe  v.  Brancker,  L.  R.  3  Ch.  Div. 
393;  Browne  v.  Browne,  3  Smale  &  G.  568; 
Patching  v.  Bamett,  49  L.  J.  Ch.  N.  S. 
665. 

On  other  reasoning,  the  intent  of  the 
grantor  can  be  carried  into  effect. 

The  granting  clause  of  the  deed  is  in  the 
ordinary  form  of  a  quitclaim  deed,  and  is 
adapted  to  a  conveyance  to  uses.  It  is  to 
"Charles  A.  Simonds,  his  heirs  and  assigns." 
This  conveyed  the  fee.  The  habendum 
clause  grants  a  life  estate  to  Charles  A. 
Simonds  with  an  estate  in  fee  to  such  of 
his  children  as  attain  majority.    This  is  an 
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attempt  to  create  one  estate  in  fee  simple 
to  oonunenee  in  the  future  at  the  time  of 
an  oocarrenoe  not  sure  to  come  to  pass,  that 
is  on  their  reaching  twenty -one  upon  an- 
other estate  in  fee  simple.  This  can  be 
done  by  way  of  a  use.  No  set  form  of  words 
is  required  in  a  conveyance  to  uses,  and  the 
present  deed  is  not  wholly  inapt,  even  if 
thia  were  the  precise  intent  of  the  drafts- 
man. Leonard  v.  Southworth,  164  Mass. 
52,  41  N.  E.  126;  Thatcher  v.  Omans,  3 
Pick.  521;  Carr  v.  Richardson,  167  Mass. 
576,  32  N.  E.  958.  The  use  was  not  im- 
mediately executed  by  the  statute  of  uses, 
for  the  reason,  as  before  pointed  out,  that 
the  grantor  contemplated  the  possibility  of 
a  gap  intervening  between  the  termination 
of  the  life  estate  in  his  son  and  the  com- 
mencement of  the  fee  in  his  grandchildren. 
It  was  possible  that  none  of  the  latter 
might  have  been  in  position  to  take  at  the 
termination  of  the  life  estate.  It  would 
then  have  operated  probably  as  a  springing 
use,  not  coming  into  existence  in  derogation 
of  any  other  estate,  nor  necessarily  at  the 
termination  of  the  firft  estate  created  by 
the  deed,  but  upon  the  happening  of  an  in- 
dependent though  uncertain  future  event, 
namely,  when  any  of  the  class  named 
reached  the  age  answering  to  the  descrip- 
tion of  the  cestui  que  use  and  wcse  thus  able 
to  take.  It  has  turned  out  to  be  the  fact 
that  it  waA  not  possible,  at  the  termination 
of  the  life  estate,  to  determine  all  who 
might  ultimately  answer  the  terms  of  the 
description,  although  two  were  then 
certain.  It  must  operate,  therefore,  as  a 
shifting  use.  The  fee  vested  in  Charles  A. 
Simonds  and  his  heirs  and  assigns  to  hold 
first  for  the  use  of  Charles  A.  Simonds  dur- 
ing his  life,  and  then  for  the  use  of  such  of 
his  children  as  should  attain  majority. 
When  all  who  constitute  this  class  are 
finally  determined  the  use  shifts  to  them  in 
fee,  being  executed  by  the  statute  of  uses. 
Second  Cong.  Soc.  v.  Waring,  24  Pick.  304; 
Ro  I.«chmere,  L.  R.  18  Ch.  Div.  524;  Miles 
V.  Jarvis,  L.  R.  24  Ch.  Div.  633;  Dean  v. 
Dean  [1891]  3  Ch.  160;  Blacknian  v.  Fysh 
[1802]  3  Ch.  209;  Re  Wrightson  [1904]  2 
Ch.  95. 

There  is  nothing  at  variance  with  this 
view  in  the  well-settled  rule  that  a  limi- 
tation, if  it  can  so  operate,  is  to  be  con- 
strued as  a  remainder,  and  not  as  an 
executory  devise,  even  if  the  rule  be  con- 
ceded to  apply  with  equal  force  to  spring- 
ing and  shifting  uses.  That  rule  is  adduced 
to  give  effect  to  the  intent  of  the  maker  and 
carry  out  the  terms  of  the  instrument.  Its 
invocation  here  could  only  thwart  that  in- 
tent and  defeat  those  terms.  Hence  it  has 
no  application.  Nor  is  the  use  of  the  word 
"remainder"  in  the  habcndimi  clause  de- 
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cisive  that  a  technical  remainder  was  in- 
tended. The  whole  clause  must  be  con- 
strued together,  in  order  to  ascertain  its 
sense,  and  its  true  significance  must  be  de- 
clared even  though  a  popular  rather  than  a 
strict  meaning  be  attached  to  particular 
words.  Dole  v.  Keyes,  143  Mass.  237,  9  N. 
E.  625. 
Exceptions  overruled. 


MIXXESOTA   SUPREME  COURT. 

ADDIE  SHIGLEY,  Appt., 

V. 

CITY  OF  WASECA,  Respt. 

(—  Minn.  — ,  118  N.  W.  269.) 

Municipal  cori>orations  —  powers  —  lejr- 
Islative  control. 

1.  Municipal  corporations  are  created  by 
the  legislature  as  proper .  and  convenient 
agencies  in  the  work  of  government.  Their 
powers,  duties,  and  liabilities,  in  so  far  as 
they  relate  to  governmental  matters,  are 
subject  to  legislative  regulation  and  con- 
trol. 
Same  —  streets  —  negligence. 

2.  The  liability  of  a  municipality  to  in- 
dividuals for  damages  for  injuries  caused  by 
the  negligence  of  the  municipal  authorities 
to  keep  the  streets  in  proper  repair  arises 
out  of  the  fact  that  it  has  the  exclusive  con- 
trol of  the  streets,  and  has  the  power  to  pro- 
vide the  means  for  the  proper  performance 
of  the  duty  of  keeping  them  in  safe  condi- 
tion. 

Same  —  liabilities  — *  legislative  regu- 
lation. 

3.  The  legislature  may  relieve  a  public 
corporation  from  such  liability,  or  it  may 
impose  or  recognize  the  liability  upon  such 
conditions  as  it  thinks  advisable.  When  con- 
ditions are  thus  imposed,  an  action  cannot 
be  maintained  without  showing  perform- 
ance of  the  conditions. 
Same  —  defective  streets  —  notice  — log- 

islatlve  regulation. 

4.  The  legislature  may  legally  provide 
that  ten  days'  written  notice  to*  the  city, 
prior  to  the  accident,  of  the  existence  of  a 
defect  in  a  street  or  sidewalk,  shall  be  a 
condition  precedent  to  liability  for  damage^ 
caused  thereby  to  individuals. 
Same  —  liabilities  —  municipal  regula- 
tion. 

5.  The  conditions  upon  which  a  munici- 
pality shall  be  liable  for  damages  to  indi- 

Headnotes  by  Elliott,  J. 


Note.  —  The  validity  of  a  requirement  of 
written  notice  of  defect  to  render  a  munic- 
ipal corpNoration  liable  for  injuries  caused 
by  defective  streets  is  upheld  in  MacMullen 
v.  Middletown,  11  L.R.A.(N.S.)  391,  and 
cases  cited  in  the  case  note  appended  there- 
to. 
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viduals  caused  by  the  defective  condition  of 
a  street  or  sidewalk  is  a  matter  which  be- 
longs properly  to  the  government  of  munici- 
palities, and  may  be  determined  and  regulat- 
ed in  a  home-rule  charter. 

(November  13,  1908.) 

A  PPEAL  by  plaintiff  from  an  order  of  the 
J\.  District  Court  for  Waseca  County  sus- 
taining a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  caused  by  a  defective  side- 
walk.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  S.  Maloney  and  John  J. 
Isker,  for  appellant: 

The  charter  provision  is  unconstitutional 
and  void  as  being  in  contravention  of  the 
public  policy  and  the  laws  of  the  state. 

Tiedeman,  Mun.  Corp.  chap.  17;  3  Abbott. 
Mun.  Corp.  chap.  10;  Barron  v.  Detroit,  94 
Mich.  601,  19  L.R.A.  452,  34  Am.  St.  Rep. 
3«6,  54  N.  W.  273;  Kellogg  v.  Janesville,  34 
Minn.  132,  24  N.  W.  359;  Shartle  v.  Minne- 
apolis, 17  Minn.  308,  Gil.  284;  St.  Paul  v. 
Scitz,  3  Minn.  297,  Gil.  205,  74  Am.  Dec. 
753;  Moore  v.  Minneapolis,  19  Minn.  300, 
Gil.  2r)8;  Furnell  v.  St.  Paul,  20  Minn.  117, 
Gil.   101. 

The  city  is  liable  for  the  consequences  of 
its  negligence. 

Kellogg  V.  Janesville,  supra. 

Charter  provisions  in  the  main  must  con- 
form to  the  general  law^s  of  the  state. 

Grant  v.  Berrisford,  94  Minn.  45,  101  N. 
W.  940,  1133. 

^fr.   P.    McGovern,    for  respondent: 

Statutes  requiring  actual  notice  of  the  de- 
fective conditions  are  valid. 

Goddard  v.  Lincoln,  69  Neb.  594,  96  N.  W. 
273;  MacMullen  v.  Middletown,  187  N.  Y. 
37,  11  L.R.A.(N.S.)  391,  79  N.  E.  863;  Hur- 
ley v.  Bowdoinham,  88  Me.  293.  34  Atl.  72; 
Gurney  v.  Rockport,  93  Me.  360,  45  Atl. 
310;  McNally  v.  Cohoes,  127  N.  Y.  350,  27 
N.  E.  1043;  Smith  v.  Rochester,  79  Hun, 
174,  29  N.  Y.  Supp.  539,  150  N.  Y.  581,  44 
N.-E.  1128;  Allen  v.  Cook,  21  R.  I.  525.  45 
Atl.  148;  Houston  v.  Vatter,  32  Tex.  Civ. 
App.  298,  74  S.  W.  806. 

The  question  of  notice  is  a  proper  subject 
for  regulation  in  a  home-rule  charter. 

State  ex  rel.  Getchell  v.  O'Connor,  81 
Minn.  79,  83  N.  W.  498;  State  ex  rel.  Ryan 
V.  District  Ct.  87  Minn.  146,  91  N.  W.  300; 
State  ex  rel.  Barber  Asphalt  Paving  Co.  v. 
District  Ct.  90  Minn.  457,  97  N.  W.  132; 
Grant  v.  Berrisford,  94  Minn.  45.  101  N.  W. 
940,  1133;  3  Elliott,  Mun.  Corp.  §  1037. 

A  statute  on  the  same  subject  would  not 
necessarily  be  in  conflict  with  this  charter 
provision. 

Tiernev  v.  Dodge,  9  Minn.  16G,  Gil.  153; 
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State  ex  rel.  Kansas  Citv  v.  Field,  99  Mo. 
352,  12  S.  \V.  802;  Kansas  City  v.  Marsh 
Oil  Co.  140  Mo.  458,  41  S.  W.  943;  Mf-Garty 
v.  Deming,  51  Conn.  422. 

Klllott,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  from  an  order  sustaining  a 
general  demurrer  to  the  complaint  in  an  ac- 
tion to  recover  damages  for  personal  inju- 
ries sustained  by  reason  of  a  defective  side- 
walk presents  the  question  of  the  validity 
of  a  provision  in  the  home  rule  charter  of 
the  city  of  Waseca,  adopted  in  May,  1904, 
pursuant  to  chapter  238,  p.  349,  Gen.  Laws 
1903,  enacted  under  the  authority  of  §  36  of 
article  4  of  the  state  Constitution. 

The  complaint  does  not  allege  that  writ- 
ten notice  of  the  defect  in  the  sidewalk  had 
been  given  the  city  prior  to  the  accident. 
The  city  charter  provides  that  *'8aid  city 
shall  be  absolutely  exempt  from  liability  to 
any  person  for  damages  fbr  injuries  suffered 
or  si^stained  by  reason  of  defective  strtHta 
or  sidewalks  within  said  city,  unles-s  actual 
notice  in  Avriting  of  such  defect  in  said 
streets  or  sidewalks  shall  have  been  filed 
with  the  city  clerk  within, at  least  ten  days 
before  the  occurrence  of  such  injury  or  dam- 
age. In  the  absence  of  such  notice,  the  city 
shall  not  be  liable  for  any  injury  or  damatie 
on  account  of  such  defects,  and  in  all  cases 
such  notice  shall  describe  with  particularity 
the  place  and  nature  of  the  defects  of  which 
complaint  is  made."  The  effect  of  this  pro- 
vision is  to  charge  the  city  with  liability 
only  for  accidents  which  occur  after  it  has 
had  ten  days'  actual  written  notice  of  the 
existence  of  the  defect. 

Municipal  corporations,  including  char- 
tered municipalities,  are  agencies  in  the 
work  of  government.  They  are  created  by 
the  legislature,  and  to  them  it  delegates  cer- 
tain clearly  defined  portions  of  the  sover- 
eign pow^er.  Except  as  restrained  by  consti- 
tutional provisions,  these  auxiliary  agencies 
of  government  are  under  the  absolute  con- 
trol of  the  legislature.  Powers  and  duties 
may  be  imposed  and  taken  away  at  the 
legislative  will.  The  duty  of  caring  for  the 
streets  and  highways  rests  primarily  upon 
the  legislature  of  the  state.  It  has.  how- 
ever, always  been  customary,  as  a  matter  of 
convenience  and  in  the  interest  of  good  ad- 
ministration, to  delegate  to  municipalities, 
counties,  and  townships  the  duty  of  over- 
seeing and  caring  for  the  highways  and 
streets  within  their  limits.  This  arrange- 
ment is  purely  optional  with  the  legislature. 
The  duty  is  a  governmental  one.  and  the 
rule  is  almost  universal  that  public  quaM 
corporations,  such  as  counties  and  town- 
ships, are  not  liable  to  individuals  for  dam- 
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a&r^A  resulting  from  the  careless  and  negli- 
gent manner  in  which  the  duty  of  caring  for 
the    highway    is   performed.     Probably  the 
same  rule  applied  to  chartered  municipali- 
ties  under   the   English   law,  and  certainly 
such  is  the  rule  at  the  present  time  in  the 
New   England  states.     But  in  the   Central 
and  Western  states  chartered  municipalities 
are  now  held  liable  for  damages  resulting  to 
individuals  from  defects  in  streets  of  which 
they   had  actual  or  constructive  notice  for 
such  a  time  as  to  justify  the  conclusion  of 
negligence.    In  a  few  states  this  liability  is 
imposed  by  statute,  while  in  many  others 
it  is  held  to  exist  independently  of  statute. 
Various  theories  have  been  advanced  to  sup- 
port this  liability.    Thus,  it  has  been  often 
said  that  when  a  municipal  corporation  ac- 
cepts a  charter,  by  which  it  acquires  special 
powers  and  privileges  in  return  for  its  as- 
sumption of  some  of  the  duties  which  rest 
primarily  upon  the  legislature,  its  relation 
to  the  legislature  becomes  in  that  respect 
contractual,   and    for   the   violation   of    the 
duty  which  it  has  contracted  to  perform  it 
is  liable   for  damages  thereby  resulting  to 
individuals.     This  theory  is  not  very  satis- 
factory,  and   probably   the   liability    might 
better  be  said  to  arise  out  of  the  fact  that 
the  municipality  has  the  exclusive  control 
of  the  streets  and  highways  within  its  lim- 
its, with   power  to  provide  means   for  the 
proper  performance  of  the  duty  of  keeping 
them  in  safe  condition. 

The  liability,  then,  is  inferred  or  implied 
from  the  imposition  upon  the  corporation  of 
duties  accompanied  by  the  power  and  au- 
thority necessary  for  the  proper  perform- 
ance of  such  duties.  The  legislature  may 
delegate  the  power  over  streets  and  high- 
ways to  municipalities,  or  it  may  create  a 
special  body  within  the  municipality  and 
vest  it  with  full  power  over  the  streets. 
Manifestly,  by  virtue  of  its  plenary  power 
over  the  highways  and  over  all  the  agencies 
of  government  which  it  has  created,  it  may 
properly  determine  whether  such  agencies 
shall  or  shall  not  be  liable  to  individuals 
for  damages  resulting  from  the  careless  and 
negligent  manner  in  which  such  delegated 
duties  are  performed.  An  individual  has 
no  right  of  action  against  the  state  for  its 
failure  to  construct  and  maintain  the  high- 
ways in  proper  condition,  and,  as  against 
the  will  of  the  state,  he  has  no  greater 
right  against  an  agency  of  the  state  to  which 
it  has  delegated  the  performance  of  such 
duties.  But  the  state  may,  if  it  chooses, 
authorize  a  right  of  action  if  the  munici- 
pality neglects  the  proper  performance  of 
its  duties;  and,  as  we  have  seen,  an  inten- 
tion to  authorize  such  an  action  is  inferred 
when  a  chartered  municipality  is  given  full 
power  of  control  over  the  streets  and  high- 
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ways  within  its  limits.  A  right  of  action 
against  the  municipality  is  thus  a  matter 
of  legislative  favor,  and  may  be  granted 
absolutely  or  conditionally.  When  it  has 
been  held  to  exist  by  implication,  it  may  be 
taken  away  by  the  legislature,  without  vio- 
lating any  constitutional  right  of  the  in- 
dividual. Obviously,  then,  the  right  of  ac- 
tion may  be  made  to  depend  upon  compli- 
ance with  certain  conditions. 

We  are  familiar  with  provisions  which 
require  the  giving  of  a  notice  of  a  claim 
for  damages  which  shall  describe  the  time, 
place,  and  manner  of  the  action,  and  com- 
pliance with  this  condition  has  always  been 
held  necessary  to  the  maintenance  of  an  ac- 
tion. It  is  also  the  settled  rule  that,  in 
an  action  against  a  municipality,  it  is  neces- 
sary for  the  plaintiff  to  show  that  the 
municipality  had  notice  of  the  existence 
of  the  defect  for  such  a  time  prior  to  the 
action  as  is  necessary  to  make  the  fail- 
ure to  repair  negligence.  Ordinarily  this 
notice  may  be  actual  or  constructive, 
but  in  some  instances  the  legislatures  have 
thought  it  advisable,  in  order  to  protect 
the  municipalities  from  the  results  which 
sometimes  follow  the  application  of  the 
doctrine  of  constructive  notice,  to  provide 
that  actual  notice  of  the  existence  of  the 
defect  must  be  shown  to  have  been  given 
the  municipal  authorities.  The  statute  con- 
sidered and  sustained  in  Hurley  v.  Bowdoin- 
hara,  88  Me.  293,  34  Atl.  72,  made  it  in- 
cumbent upon  one  injured  by  reason  of  a 
defective  culvert  in  a  highway  to  prove,  as 
a  condition  precedent  to  the  maintenance  of 
an  action,  that  the  proper  municipal  otlicers 
of  the  town  had  twenty-four  hours'  actual 
notice  of  the  defect.  A  former  statute  had 
required  the  plaintiff  to  show  that  the 
town  had  "reasonable  notice  of  the  defect," 
and  by  the  amendment  ''the  legislature  man- 
ifestly designed  to  prescribe  a  more  definite 
requirement  respecting  notice  and  impose 
a  more  rigorous  limitation  upon  the  travel- 
er's right  to  recover  for  injuries  received." 
See  also  Rogers  v.  Shirley,  74  Me.  144; 
Smyth  V.  Bangor,  72  Me.  249;  Gurney  v. 
Rockport,  93  Me.  360,  45  Atl.  310.  The  stat- 
ute considered  in  Allen  v.  Cook,  21  R.  I. 
525,  45  Atl.  148,  provided  that  a  city 
should  not  be  liable  for  injuries  to  persons 
or  property  caused  by  snow  or  ice  obstruct- 
ing any  part  of  its  highways,  unless  notice 
in  writing  of  the  existence  of  the  particular 
obstruction  had  been  given  to  the  surveyor 
of  highways  at  least  twenty-four  hours  be- 
fore the  injury  was  caused.  This  statute 
was  held  to  exempt  the  city  from  liability, 
except  in  cases  where  the  notice  was  given 
as  required.  In  Houston  v.  Vatter,  32  Tex. 
Civ.  App.  298,  74  S.  W.  806,  a  provision  in 
the   legislative   city    charter   that   the   city 
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should  not  be  liable  to  any  person  for  dam- 
ages caused  by  defects  in  the  streets  unless 
such  defect  had  remained  for  ten  days  after 
special  notice  in  writing  to  the  mayor  or 
street  or  bridge  committee  was  held  valid. 
"While  this  provision  of  said  charter,'*  said 
the  court,  "may  appear  to  be  unreasonable 
in  its  sweeping  and  stringent  restriction  of 
the  liability  of  the  city  for  injuries  caused 
by  its  negligence,  it  is  plain  and  unambig- 
uous in  its  terms,  and  stands  as  an  in- 
superable barrier  agninst  any  recovery  bj' 
the  plaintiff  in  this  case,  since  the  undis- 
puted evidence  shows  that  the  requisite  no- 
tice of  the  defective  condition  of  the  cross- 
ing was  not  given  and  the  unsafe  condition 
was  not  due  to  any  affirmative  act  on  the 
part  of  the  city." 

The  effect  of  such  requirements  has  been 
fully  considered  by  the  courts  of  New  York. 
The  statute  under  consideration  in  McNally 
v.  Cohoes,  127  N.  Y.  360,  27  N.  E.  1043, 
provided  that  the  city  should  not  be  liable 
unless  actual  notice  of  the  defective  condi- 
tion of  the  street  had  been  given  to  the 
proper  authorities  at  least  twenty-four  hours 
previous  to  the  injury.  It  was  held  that 
the  purpose  of  this  statute  was  to  prevent 
recovery  upon  constructive  notice,  and  that 
there  could  be  no  recovery  in  any  case  unless 
the  statute  was  complied  with.  See  also 
Smith  V.  Rochester,  79  Hun,  174,  29  N.  Y. 
Supp.  639,  Id.  150  N.  Y.  581,  44  N.  E.  1128. 
The  question  of  the  constitutionality  of  a 
statute  requiring  such  notice  was  fully  con- 
sidered in  MacMullen  v.  Middletown,  187  N. 
Y.  37,  11  L.R.A.(N.S.)  391,  79  N.  E.  863. 
It  was  held  that  the  duty  imposed  upon  a 
municipality  to  care  for  its  streets  and  side- 
walks is  governmental,  and  not  private  or 
local,  in  its  nature;  that  liability  to  indi- 
viduals for  the  failure  to  properly  perform 
the  duties  may  be  created  or  denied  by  the 
legislature;  and  that,  if  created,  its  en- 
forcement may  be  surrounded  by  any  con- 
ditions or  restrictions  which  the  legislature 
chooses  to  impose.  A  city  charter  which 
imposed  upon  the  common  council  the  duty 
of  keeping  the  streets  in  good  order,  and 
provided  that  no  civil  action  should  be 
maintained  for  damages  for  injuries  to  the 
person,  suatair.  ■  1  in  consequence  of  the  ex- 
istence of  snow  or  ice  upon  any  sidewalk  or 
street,  unless  written  notice  thereof  relat- 
ing to  the  particular  place  was  actually  giv- 
en to  the  common  council,  and  there  was  a 
failure  or  neglect  to  cause  such  snow  or 
ice  to  be  removed  or  the  place  otherwise 
made  reasonably  safe  within  a  reasonable 
time  after  the  receipt  of  such  notice,  was 
held  constitutional,  as  the  legislature  had 
power  to  provide  that  the  liabilities  should 
be  conditional  upon  the  notice  in  writing 
being  given. 
19L.R.A.(N.S.) 


In  Goddard  v.  Lincoln.  69  Neb.  594,  96 
N.  W.  273,  it  was  held  that,  as  the  liability 
of  the  city  for  injuries  resulting  from  de- 
fective streets  or  sidewalks  resU  exclusively 
upon  express  or  implied  provisions  of  the 
statute,  it  was  com])etent  for  the  legisla- 
ture to  provide  against  such  liability  or 
create  it  under  such  conditions  and  limita- 
tions as  it  saw  fit  to  impose.  The  statute 
which'  provided  that  cities  of  the  first  class 
should  not  be  held  liable  for  such  injurie^^ 
unless  notice  in  writing  of-  the  defect  bad 
been  given  to  the  city  clerk  at  least  five 
days  before  the  accident  occurred,  was  held 
not  to  contravene  the  provisions  of  the  con- 
stitutional Bill  of  Rights,  which  guaranteed 
to  every  person  a  remedy  for  any  injury 
done  to  him  in  his  lands,  goods,  person,  or 
reputation.  "It  was  competent,"  said  the 
court,  "for  the  legislature  to  relieve  Piich 
cities  from  the  duty  of  maintaining  their 
walks,  and  from  all  liability  for  injuries  re- 
sulting from  their  unsafe  condition.  If  the 
right  to  recover  for  such  injuries  might 
have  been  withheld  entirely,  one  seeking 
to  recover  for  such  injuries  certainly  can- 
not complain  of  the  conditions  with  which 
the  legislature  has  seen  fit  to  accompany 
the  right." 

It  is  thus  clear  upon  principle  and  au- 
thority that  the  legislature  may  grant  or 
deny  to  individuals  a  right  of  action  against 
municipal  corporations  for  injuries  result- 
ing from  the  negligent  manner  in  which 
streets  and  highways  are  maintained.  Hav- 
ing this  power,  it  may  grant  the  right  of 
action  upon  any  conditions  which  it  choosi's 
to  prescribe.  It  may  therefore  provide  that 
the  city  shall  not  be  liable  unless  it  has 
had  actual  notice  of  the  existence  of  the 
defect  in  the  street  for  a  designated  or  rea- 
sonable time  before  the  accident.  It  fol- 
lows that  the  legislature  may  determiue  the 
manner  in  which  such  notice  shall  be  given, 
and  that  a  general  statute  enacted  by  the 
legislature  which  contained  the  provision 
which  we  have  quoted  from  the  charter  of 
the  city  of  Waseca  would  be  constitution- 
al. 

The  question  then  remains  whether  the 
provision  in  question  is  one  which  may  prop- 
erly be  placed  in  a  home-rule  charter  en- 
acted under  legislative  and  constitutional 
authority.  The  power  to  frame  a  city  char- 
ter, which  is  granted  by  the  Constitution, 
extends  to  all  powers  properly  belonging  to 
the  government  of  municipalities,  and  this 
necessarily  includes  all  subjects  appropriate 
to  the  orderly  conduct  of  municipal  afTairs, 
In  State  ex  rel.  Getchell  v.  O'Connor,  81 
Minn.  79,  83  N.  W.  498,  and  State  ex  rel. 
Ryan  v.  District  Ct.  87  Minn.  146,  91  N. 
VV.  300,  it  was  held  that  the  constitutional 
provisions    contemplated    that    the    legisla- 
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ture  should  prescribe  limitB  ivithin  which 
such  charters  may  he  framed;  that  is,  pre- 
scribe limits  beyond  which  a  charter  may 
not  go.  Within  such  restrictions,  the  right 
to  regulate  any  subject  which  properly  re- 
lates to  municipal  government  is  secured  to 
the  people  of  the  particular  locality.  In 
Stale  ex  rel.  Barber  Asphalt  Paving  Co.  v. 
District  Ct.  90  Minn.  457,  97  N.  W.  132,  it 
was  held  that  a  provision  in  the  charter 
of  the  city  of  Duluth  requiring  the  presenta- 
tion of  all  claims  to  the  city  council  for 
adjustment  and  allowance  was  a  proper 
subject  for  charter  supervision,  and  "it 
H'ould  seem  to  follow  logically  that  it  was 
also  proper  to  continue  the  subject,  and 
provide  the  manner  in  which  the  determina- 
tion of  the  city  council  allowing  or  disal- 
lowing a  claim  might  be  removed  to  the 
district  court  for  judicial  investigation  and 
determination."  In  Grant  ▼.  Berrisford,  94 
Minn.  45,  101  N.  W.  940,  1133,  it  was  held 
lliat  the  subject  of  contractors'  bonds  to  se- 
cfure  the  performance  of  contracts  with  a  city 
und  the  payment  of  laborers  and  material, 
including  the  contents  of  the  bonds  and  con- 
ditions and  limitations  as  to  their  enforce- 
ment, was  germane  to  the  subject  of  munic- 
ipal legislation  and  superseded  the  provi- 
sions of  the  general  laws  on  the  subject.  In 
Peterson  v.  Red  Wing,  101  Minn.  62,  111 
N.  W.  840,  it  was  held  that  the  subject 
of  notice  to  a  municipality  of  claims  for 
damages  incurred  by  reason  of  defects  in 
the  streets  as  a  condition  precedent  to  main- 
taining an  action  therefor  was  relevant  to 
the  subject  of  municipal  legislation,  and 
that  the  provisions  of  the  charter  with  re- 
spect to  that  subject  superseded  the  general 
law.  The  principle  was  also  applied  in  Tur- 
ner v.  Snyder,  101  Minn.  481,  112  N.  W. 
868,  where  it  was  held  that  the  provisions 
in  the  charter  of  Crookston  upon  the  sub- 
ject of  local  assessments  for  street  improve- 
ments superseded  the  provisions  of  the  gen- 
eral  law. 

There  can,  therefore,  be  no  serious  question 
as  to  the  right  to  insert  in  a  municipal 
home-rule  charter  a  provision  prescribing 
the  conditions  under  which  an  individual 
may  maintain  an  action  against  the  city 
for  personal  injuries  caused  by  the  fail- 
ure of  the  authorities  to  keep  the  streets 
and  highways  in  proper  condition.  Un- 
der the  common  law  of  the  state,  a  person 
so  injured  cannot  recover  damages  unless 
he  can  prove  that  the  municipality  had  no- 
tice of  the  defect.  He  may,  however,  es- 
tablish this  essential  element  of  his  right 
of  action  by  facts  which  charge  the  munic- 
ipality with  constructive  notice.  Tliis  char- 
ter changes  the  general  rule  to  the  extent 
of  requiring  actual  notice  in  writing.  The 
written  notice  need  not,  of  course,  have  been 
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given  by  the  injured  party.  It  does  not  re- 
lieve the  city  from  liability  in  all  cases, 
although  it  manifestly  places  a  very  serious 
obstacle  in  the  way  of  the  injured  party. 
The  policy  of  such  a  limitation  may  be 
open  to  serious  question;  but  that  is  a  mat- 
ter to  be  determined  by  the  legislature  and 
the  voters  of  the  particular  city.  The  legis- 
lature has  not  deemed  it  advisable  to  re- 
strict the  city  in  this  respect,  and,  as  the 
subject  is  clearly  one  proper  for  municipal 
legislation,  the  charter  provision  has  the 
force  and  effect  of  a  direct  act  of  the  legis- 
lature, and  is  therefore  effective. 

The  6rder  sustaining  the  demurrer  is  af- 
firmed. 


NEBRASKA  SUPREME  COURT. 

BUFFALO  COUNTY  TELEPHONE  COM- 
PANY 

V. 

BART  TURNER,  Appt. 

(—  Neb.  — ,  118  N.  W.  1064.) 

Telepbone  —  rent  —  payment  —  rule  — 
reasonableness. 

1.  A  rule  of  a  rural  telephone  company 
that  telephone  rent  must  be  paid  six  months 
in  advance  is  reasonable;  and  a  subscriber 
refusing  to  comply  therewith  is  not  entitled 
to  service  from  the  company. 

Same  —  counterclaim. 

2.  Nor  will  the  existence  of  a  counter- 
claim or  setoff  asserted  by  the  subscriber, 
a  large  part  of  which  is  exorbitant  and  il- 
l^gtkl,  justify  him  in  demanding  that  he  be 
given  service  without  prepayment  of  charges 
as  other  subscribers  pay. 

Same «—  defective  service  —  repairs. 

3.  A  telephone  subscriber  is  pref^umed  to 
know  that  his  telephone  is  liable  to  get  out 
of  order,  and,  if  it  is  situated  in  the  coun- 
try, that  some  time  may  elapse  before  it 
can  be  repaired ;  and  such  subscriber  is  only 
entitled  to  a  deduction  from  his  bill  subse- 
quent to  the  expiration  of  a  reasonable 
time  after  the  company  had  notice  of  the 
trouble  and  failed  to  repair  it. 

(December  5,   1908.) 

Headnotes  by  Root,  C. 


Cane  Xote,-^  Reaaonahleness  of  reffuln- 
tion  of  public  service  corporation  re- 
quiring payment  of  rentals  in  ad' 
vance. 

The  right  of  a  telephone  company  to  de- 
mand payment  of  rentals  in  advance  is  rec- 
ognized in  Malochee  v.  Great  Southern 
Teleph.  &  Teleg.  Co.  49  La.  Ann.  1690,  22 
So.  922. 

A  public  water  supply  company  may 
adopt  a  rule  requiring  the  payment  of  water 
ivntals  in  advance.  Hieronymus  Bros.  ▼. 
Bienville   Water   Supply  Co.   131   Ala.  447, 
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APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Buffalo  County 
in  plaintifT*s  favor  in  an  action  brought 
to  enjoin  interference  with  plaintiff's  tele- 
phone  appliances.     Aflirmed  as  modified. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  Fred  A.  Xye,  for  appellant: 

A  telephone  system  is  a  common  carrier, 
and  as  such  must  serve  the  public  and  its 
subscribers  with  indiscriminate  and  impar- 
tial facilities  for  the  transmission  of  intelli- 
gence. 

State  ex  rel.  American  U.  Teleg.  Co.  v. 
Bell  Teleph.  Co.  36  Ohio  St.  296,  38  Am. 
Rep.  583:  State  ex  rel.  Webster  v.  Ne- 
braska Teleph.  Co.  17  Neb.  126.  52  Am.  Rep. 
404.  22  N.  W.  237;  Nebraska  Teleph.  Co. 
V.  State.  55  Neb.  627,  45  L.R.A.  113,  76 
N.  \V.  171;  25  Am.  &  Eng.  Enc.  Law,  p. 
775. 

If  failure  to  pay  is  due  to  the  company's 
refusal  to  render  the  patron  the  service 
he  is  entitled  to,  it  affords  no  ground  for 
the   company   to   discriminate. 

Owensboro  Harrison  Teleph.  Co.  v.  Wis- 
dom. 23  Ky.  L.  Rep.  97,  62  S.  W.  529: 
Jones.  Teleg.  &  Teleph.  Cos.  ft  251;  State 
ex  rel.  Payne  v.  Kiuloch  Teleph.  Co.  93 
Mo.   App.  .349,  67  S.   W.  684. 

Mr.  Warren  Pratt,  for  appellee: 

The  telephone  company  had  the  right  to 
adopt  reasonable  rules  for  the  conduct  of 
its  business. 

Jones.  Teleg.  &  Teleph.  Co.  §  333 ;  Beck- 
er V.  Western  U.  Teleg.  Co.  11  Neb.  87,  38 
Am.  Rep.  356,  7  N.  W.  868;  Nebraska 
Teleph.  Co.  v.  State,  55  Neb.  627,  45  L.R.A. 
113,  76  N.  W.  171:  Watauga  Water  Co. 
V.  Wolfe.  99  Tenn.  429,  63  Am.  St.  Rep.  841, 
41  S.  W^  1060. 

The  requirement  that  the  charges  be  paid 
six  months  in  advance  is  not  unreason- 
able. 

Jones.  Teleg.  &  Teleph.  Cos.  $  352 ;  Rush- 
ville  Coop.  Teleph.  Co.  v.  Irvin,  27  Ind. 
App.  62.  59  N.  E.  327. 


The  company  did  not  have  to  allow  any 
setoff,  but  was  entitled  to  its  rentals,  and 
had  the  right  to  enforce  payment  thereof  by 
discontinuing  service. 

Rushville  Coop.  Teleph.  Co.  v.  Irvin,  su- 
pra. 

Root,  C,  filed  the  following  opinion: 
Plaintiff  is  a  corporation  engaged  in  the 
telephone  business  in  the  vicinity  of  Kear- 
ney. Its  stockholders,  officers,  and  sub- 
scribers are  farmers,  who  are  sen-ed  by 
connecting  the  phones  with  party  Avires 
which  converge  at  Kearney  and  are  there 
connected  with  a  local  switchboard  o\vne<i. 
controlled,  and  operated  by  the  Kearney 
Telephone  Company.  Plaintiff  pays  said 
company  a  fixed  sum  for  connecting  the 
phones  of  its  subscribers  to  complete  service. 
Plaintiff  charges  $1  per  month,  payable  ftir 
months  in  advance,  for  the  use  of  its  phonos. 
Plaintiff's  business  does  not  warrant  the 
continuous  employment  of  an  electrician  or 
mechanic  to  repair  its  phones,  but,  as  re- 
pairs are  called  for,  it  disconnects  the  faulty 
instrument  and  has  it  repaired  in  Kearney. 
Defendant  is  a  stockholder  in  and  a  cus- 
tomer of  plaintiff.  In  June,  1905.  his  phone 
did  not  give  satisfaction,  and  one  of  plain- 
tiff's officers  took  it  to  Kearney  for  repairs. 
The  instrument  was  not  returned  for  a  week, 
and  defendant,  at  the  suggestion  of  one  of 
the  plaintiffs  directors,  brought  the  instru- 
ment home  with  him  one  day  when  in  Kear- 
ney on  other  business,  and  for  this  he  in- 
sisted that  he  should  receive  from  plaintiff 
$3  and  an  allowance  of  25  cents  for  the 
week  that  he  did  not  have  the  use  of  the 
phone.  When  the  semiannual  rental  of  $6 
became  due  in  January,  1906,  defendant  re- 
fused to  pay  it  unless  given  credit  for  $3.25, 
and  in  March  plaintiff  disconnected  defend- 
ant's phone.  Defendant  paid  said  rent,  and 
there  was  no  further  difficulty  until  an  at- 
tempt was  made  to  collect  the  second  instal- 
ment of  rent  for  said  year.  Defendant  re- 
fused to  pay  because  plaintiff  would  not  al- 


31  So.  31 ;  Harbison  v.  Knoxville  Water  Co. 
(Tenn.  Ch.  App.)  53  S.  W.  993;  Robbins  v. 
Bangor  R.  &  Electric  Co.  100  Me.  406,  1 
L.R.A.  (N.S.)  963,  62  Atl.  136;  Newark  v. 
Newark.  Ohio,  W'aterworks  Co.  4  Ohio  N. 
P.  341. 

But  a  rule  of  a  water  company  requiring 
water  rentals  to  be  paid  annually  in  ad- 
vance is  rendered  unreasonable  by  a  fur- 
ther requirement  that  one  year's  rent  shall 
be  paid  in  any  event  irrespective  of  the 
length  of  time  water  may  be  used.  Rock- 
land Water  Co.  v.  Adams,  84  Me.  472,  30 
Am.  St.  Rep.  368,  24  Atl.  840. 

So,  a  rule  requiring  payment  of  semi- 
annual water  rentals  in  advance  is  vitfated 
by  a  provision  that  thirty  days'  default 
therein  will  cause  a  discontinuance  of  serv- 
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ice,  which  will  not  be  resumed  until  a 
charge  of  $1  is  paid  for  turning  on  the  wa- 
ter. American  Waterworks  Co.  v.  State, 
46  Neb.  194,  30  L.R.A.  447.  60  Am.  St.  Rep. 
610,  64  N.  W.  711. 

It  is  a  reasonable  regulation  for  a  gas 
company  to  require,  as  a  prerequisite,  se- 
curity or  a  deposit  of  money  to  secure  the 
payment  for  gas  to  be  consumed.  Shepard 
V. 'Milwaukee  Gaslight  Co.  6  Wis.  539,  70 
Am.  Dec.  479;  Williams  v.  Mutual  Gas  Co. 
52  Mich.  499.  50  Am.  Rep.  266,  18  N.  W. 
236;  Owensboro  Gaslight  Co.  v.  Hildebrand, 
19  Ky.  L.  Rep.  983.  42  S.  \X.  361. 

But  such  rule  must  apply  equally  to  all 
applicants  in  order  to  be  upheld.  Owens- 
boro Gaslight  Co.  v.  Hildebrand,  supra. 
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low  him  for  the  time  his  phone  was  out  of 
commission^  nor  his  charges  for  services 
hereinbefore  referred  to,  plus  a  charge  of 
$1.50  for  reconnecting  the  phone  in  March, 
1906.  Defendant  would  not  permit  plain- 
tiff's employee  to  take  its  phone  out  of  his 
house.  The  employee  disabled  said  instru- 
ment, and  later  the  line  from  defendant's 
phone  to  the  party  wire  was  disconnected. 
Defendant  repaired  the  phone,  reconnected 
it  with  the  party  line,  and  insisted  upon 
service  through  the  switchboard  of  the  Kear- 
ney company;  and  plaintiff  brought  this  ac- 
tion for  an  injunction  against  defendant. 
The  district  court  perpetually  enjoined  de- 
fendant from  in  any  manner  meddling  with 
the  appliances  of  plaintiff,  and  from  mak- 
ing or  permitting  any  connections  of  the 
phone  in  defendant's  house  with  the  lines 
of  plaintifT,  or  from  using  said  phone  in 
connection  with  said  lines.  Defendant  ap- 
peals. 

1.  It  is  apparent  that  neither  party  to 
this  controversy  is  entirely  without  fault. 
Plaintiff  is  a  public  service  corporation,  and 
should  render  to  each  individual  in  situa- 
tion to  patronize  it  equal  service  and  upon 
the  same  terms.  Defendant  was  not  noti- 
fied that,  if  he  did  not  pay  his  rental  as 
demanded,  the  service  would  be  discontinued, 
and  the  actual  work  of  disconnecting  was 
done  after  dusk  and  so  adroitly  in  one  in- 
stance that  no  one  other  than  a  skilled 
lineman  could  detect  the  severance  of  the 
lead  wire.  On  the  other  hand,  plaintiff  is 
a  small  concern,  evidently  created  for  neigh- 
l)orhood  accommodation,  and  not  as  a  source 
of  profit  to  its  stockholders.  Its  resources 
are  slender,  and  its  ability  to  serve  its  cus- 
tomers and  keep  its  plant  in  condition  for 
efficient  service  depends  *  upon  prompt  pay- 
ment of  the  rentals  charged.  If  a  con- 
siderable fraction  of  its  subscribers  become 
contentious  and  refuse  to  pay  the  tolls  and 
charges  unless  counterclaims  for  faulty  serv- 
ice or  for  insignificant  acts  performed  for 
its  benefit  are  deducted  from  the  rental, 
plaintiff  would  be  without  means  to  pay 
for  switching  charges  and  maintenance  of 
its  lines  and  instruments.  Vanderberg  v. 
Kansas  City  Missouri  Gas  Co.  126  Mo.  App. 
600,  105  S.'  W.  17 ;  Rushville  Co«p.  Teleph. 
(V>.  V.  Irvin,  27  Ind.  App.  62,  59  N.  E.  327. 
Although  defendant  was  not  specifically  in- 
formed that,  if  he  did  not  pay,  he  would  not 
be  permitted  to  receive  service,  we  are  of 
opinion  that  he  did  not  know  who  was  re- 
sponsible for  the  discontinuance  of  the  serv- 
ice and  the  reasons  therefor. 

Defendant's  demand  to  be  paid  $3  for 
bringing  the  instrument  from  Kearney  to  his 
home  was  exorbitant,  and  was  properly  dis- 
allowed. It  appears  from  the  evidence  that 
none  of  the  other  stockholders  or  the  direc- 
19L.R.A.(X.S.) 


tors  of  the  company  had  ever  charged  tor 
like  services,  and,  had  defendant  intimated 
that  he  did  not  intend  to  abide  the  custom, 
some  other  stockholder  or  one  of  the  direc- 
tors, all  of  whom  resided  in  the  neighbor- 
hood, would  have  returned  the  phone  to  his 
place.  Also  the  demand  for  a  rebate  of  25 
cents  was  uncalled  for.  A  telephone  sub- 
scriber must  be  presumed  to  know  that  the 
instrument  is  liable  to  get  out  of  order,  and, 
if  situated  in  the  country,  that  a  reasonable 
time  must  pass  to  secure  its  repair.  There 
is  nothing  in  the  record  to  warrant  a  hold- 
ing that  the  delay  of  one  week  was  unrea- 
sonable in  the  instant  case;  and,  unless  the 
delay  was  unreasonable,  he  would  not  have 
been  entitled  to  any  allowance  for  impaired 
service.  Eastern  Kentucky  Teleph.  &  Teleg. 
Co.  V.  Hardwick,  32  Ky.  L.  Rep.  582,  106 
S.  W.  307.  The  subsequent  charges  are 
based  upon  the  efforts  of  defendant,  forcibly 
and  against  the  will  of  plaintiff,  and  while 
defendant  was  in  default  in  the  payment  of 
his  rental  for  that  very  term  of  six  months, 
to  compel  plaintiff  to  give  him  service;  and 
we  do  not  think  that  he  is  entitled  to  col- 
lect from  plaintiff  therefor. 

Defendant  insists  that,  as  plaintiff  had 
not  formally  adopted  a  rule  that  if  sub- 
scribers did  not  pay  in  advance  they  would 
not  be  given  service,  the  case  of  Rushville 
Co5p.  Teleph.  Co.  v.  Irvin,  supra,  does  not 
apply.  We  are  of  opinion  that,  in  the  cir- 
cumstances of  all  of  the  parties  to  this 
squabble,  it  was  not  necessary  for  plaintiff 
to  prove  the  formal  adoption  of  said  rule. 
There  is  no  evidence  in  the  record  to  indi- 
cate that  plaintiff  arbitrarily  discriminated 
against  defendant,  or  that  the  same  remedy 
would  not  have  been  applied  to  any  other 
contumacious  subscriber.  Defendant  occu- 
pies the  unenviable  distinction  of  being  the 
only  subscriber  who  absolutely  refuses  to 
pay  for  the  use  of  a  phone  and  service.  Nor 
is  this  case  within  the  principle  of  State  ex 
rel.  Webster  v.  Nebraska  Teleph.  Co.  17 
Neb.  128,  52  Am.  Rep.  404,  22  N.  W.  237. 
In  the  cited  case  the  relator  had  refused  to 
pay  an  accrued  charge  and  his  phone  had 
been  taken  out.  He  thereafter  tendered  the 
regulation  charge  for  reinstalling  said  in- 
strument, and  it  appeared  that  he  was  able, 
ready,  and  willing  to  pay  according  as  other 
subscribers  paid,  and  the  rules  of  the  re- 
spondent did  not  exact  a  prepayment  of 
charges.  In  the  instant  case  defendant  is 
able,  but  neither  ready  nor  willing,  to  pay 
the  charges  according  to  the  rule  of  plain- 
tiff; nor  has  he  tendered  the  payment  ex- 
acted  from   all   subscribers  alike. 

2.  In  one  particular  the  decree,  we  think, 
is  erroneous.  Plaintiff  charges  that  defend- 
ant and  members  of  his  family,  in  the  use 
of  the  phone,  would  take  down  the  trans- 
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mi  tier  when  other  patrons  on  the  party 
lines  were  called,  and  would  listen  to  oon- 
i-ersations  not  intended  for  them;  that  they 
would  sing  and  whistle  into  the  receiver, 
and  break  in  on  conversations  between  the 
other  subscribers,  and  so  conduct  themselves 
as  to  become  a  nuisance.  There  is  a  general 
finding  for  plaintiff,  and  a  perpetual  injunc- 
tion against  defendant.  There  is  not  one 
scintilla  of  evidence  to  sustain  the  charges 
above  referred  to.  The  evidence  shows  that 
plaintiff  maintains  the  only  telephone  service 
available  for  defendant,  and  he  should  not 
be  precluded  from  its  benefits  if  he  will  pay 
therefor.  Defendant,  by  tendering  $6  to 
plaintiff,  will  be  entitled  to  telephone  serv- 
ice for  six  months,  and  thereafter,  by  pay- 
ing that  sum  twice  a  year,  may  have  the 
continued  use  of  plaintiff's  telephone,  pro- 
vided that  he  and  the  members  of  his  fam- 
ily conduct  themselves  within  the  reasonable 
rules  of  plaintiff  in  that  use. 

The  decree  should  be  modified,  by  finding 
in  favor  of  defendant  as  to  the  charges  of 
misconduct  in  the  use  of  the  telephone,  and 
so  that  he  may  receive  service  from  plain- 
tiff by  paying  in  advance  every  six  months 
therefor  and  abiding  by  the  reasonable  rules 
of  the  corporation.  .As  thus  modified,  the 
decree  should  be  affirmed;  and  we  so  rec- 
ommend. 

Fawcett  and  Calkins,  CC,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  in  this  case  is  modified, 
by  finding  in  favor  of  defendant  as  to  the 
charges  of  misconduct  in  the  use  of  the 
telephone,  and  so  that  he  may  receive  serv- 
ice from  plaintiff  by  paying  it  $6  semi- 
annually in  advance  therefor  and  abiding 
the  reasonable  rules  of  said  corporation. 
As  thus  modified,  said  decree  is  hereby  af- 
firmed. 


Sam^  —  seUlniic  aside  —  effect. 

2.  The  original  rights  of  partie*^  who  bave 
entered  into  an  arbitration  agreenaent  are 
not  affected  by  a  judgment  setting  aside  aa 
award  because  the  arbitrators  act^  without 
giving  the  necessary  notice  to  the  parties. 

(November  11,  1908.) 


NORTH  CAROLINA  SUPRBMS 
COURT. 

C.  A.  BRAY,  Trustee,  etc.,  of  B.  J.  Fisher, 
Deceased, 

V. 

JOHN  N.   STAPLES  et  al.,  Appts. 

(—  N.  C.  — ,  62  S.  E.  780.) 

Arbitration  —  third  arbitrator  —  notice 
of  action. 

1.  No  valid  award  can  be  made  without 
notice  to  the  parties  of  the  selection  of  thn 
third  arbitrator  and  of  the  time  and  placo 
of  meeting  to  make  the  award,  where  arbi 
trators  who  have  failed  to  agree  select  a 
third  arbitrator  in  accordance  with  the 
terms  of  the  arbitration  agreement. 
19L.R.A.(N.S.) 


Ca^e  Note.  —  Necessity  of  notice  af  ap- 
pointment of  umpire  or  third  arlfi^ 
trator,     and    of    proceedings    tpcfare 

In  Day  v.  Hammond,  57  N.  Y.  479.  15  Atd. 
Rep.  622,  the  distinction  between  an  umpire 
and  a  third  arbitrator,  although  the  terms 
are  used  indiscriminately  in  many  cases,  is 
stated  to  be  that  the  former  acts  in  conse- 
quence of  a  disagreement  of  the  original 
arbitrators  and  not  in  conjunction  with 
them,  the  powers  of  the  original  arbitrators 
ceasing  upon  his  appointment,  while  a  third 
arbitrator  acts  conjointly  with  the  original 
arbitrators. 

And  in  either  case,  unless  expressly 
waived,  the  parties  are  entitled  to  notice 
of  the  appointment  of  an  umpire  or  third 
arbitrator,  and  to  a  rehearing  before  him; 
and  an  ex  parte  award  by  him  will  be  void. 
Gaffy  V.  Hartford  Bridge  Co.  42  Conn. 
143;  Walker  v.  Walker,  28  Ga.  140;  Byrne 
V.  Usry,  85  Ga.  219,  11  S.  E.  561 ;  Daniel 
V.  Daniel,  6  Dana,  93;  Selby  v.  Gibson,  1 
Harr.  &  J.  362,  note;  Day  v.  Hammond,  57 
N.  Y.  479,  15  Am.  Rep.  522;  Elmondorf  t. 
Harris,  23  Wend.  628,  35  Am.  Dec  587; 
West  Jersey  R.  Co.  v.  Thomas,  21  N.  J. 
Eq.  205,  for  same  case  upon  second  and 
third  appeal,  23  N.  J.  Eq.  431.  24  N.  J. 
Eq.  567;  Wheaton  v.  Crane,  27  N.  >J.  Eq. 
368;  Re  Grening,  74  Hun,  62,  26  N.  Y. 
Supp.  117;  Schmitt  Bros.  v.  Boston  Ins. 
Co.  82  App.  Div.  234,  81  N.  Y.  Supp.  767; 
Wood  V.  Helrae,  14  R.  I.  325;  Coons  v. 
Coons,  96  Va.  434,  64  Am.  St.  Rep.  804. 
28  S.  E.  885;  Thornton  v.  Chapman,  2 
Cranch,  C.  C.  244,  Fed.  Cas.  No.  13,997. 

It  was  said  in  Haven  v.  Winnisimmet 
Co.  11  Allen,  377  that,  "in  the  absence  of 
any  agreement  or  assent  by  the  parties  to 
the  controversy  dispensing  with  a  full 
hearing  by  the  umpire,  it  is  his  duty  to 
hear  the  whole  case  and  to  make  a  distinct 
and  independent  award  thereon  as  the  re- 
sult of  his  judgment.  He  stands,  in  fact, 
in  the  same  situation  as  a  sole  arbitrator, 
and  he  is  boimd  to  hear  and  determine  the 
case  in  like  manner  as  if  it  had  been  orig- 
inally submitted  to  his  determination. 

And,  in  Ingraham  v.  Whitmore,  75  111. 
24,  the  court  said  that,  unless  a  hearing  he- 
fore  the  umpire  is  expressly  dispensed  with, 
he  must  hear  the  evidence  of  the  parties,  as 
he  stands  in  the  position  of  a  sole  arbitra- 
tor; and  the  original  arbitrators  are  not  re- 
quired to  join  with  him  in  making  an 
award. 

By  statute,  in  Texas,  notice  of  the  ap- 
pointment of  an  umpire  in  an  arbitration 
proceeding  and  a  rehearing  before  him  are 
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VPPEAL  by  defendnnts  from  a  judgment 
of  the  Superior  Court  for  Guilford 
County  in  plaintiff's  favor  in  an  action 
brought  to  set  aside  an  award.    AflSrmed. 

Statement  by  Connor,  J.: 

The  facts  necessary  to  a  dispositimi  of 
this  appeal  are:  In  an  action  pending  in 
the  superior  court  of  Guilford  county,  A. 
L.  Brooks,  Esq.,  was  duly  appointed  re- 
ceiver of  the  estate  of  B.  F.  Fisher,  de- 
eeased.  In  the  discharge  of  his  duties  it  be- 
came necessary  for  him  to  settle  with  the 
defendant  John  N.  Staples  a  claim,  pre- 
sented by  said  defendant,  against  the  estate 
of  said  Fisher,  for  professional  services  ren- 
dered said  Fisher  prior  to  his  death.  For 
the  purpose  of  fixing  the  amount  due  said 


defendant,  the  receiver,  with  the  assent  of 
Mrs.  Isabelle  Fisher  in  her  capacity  of  ad- 
ministratrix and  individually,  and  said 
John  N.  Staples  entered  into  an  agreement 
in  writing  to  submit  the  question  "as  to  the 
amount  said  Staples  is  entitled  to  as 
counsel  for  the  said  Firther,"  in  certain  liti- 
gation referred  to,  "and  as  counsel  for  Isa- 
belle Fisher  and  her  children  after  the 
death  of  said  Fisher,"  to  Clement  Manly, 
Esq.,  and  Judge  R.  C.  Strudwick;  "and.  in 
the  event  the  said  Manly  and  Strudwick 
cannot  agree  upon  the  amount,  they  are  em- 
powered to  choose  a  third  arbitrator,  and 
the  award  of  a  majority  of  them  shall  i^ 
the  amount  to  which  the  said  Staples  shall 
be  entitled."  This  agreement,  bearing  dat*' 
April   12,  1906,  is  8ign<ul  by    the    receiver. 


required.  Warren  v.  Tinsley,  3  G.  C.  A. 
«13,  2  U.  S.  App.  507,  53  Fed.  689. 

An  umpire's  award,  if  made  without  no- 
tice to  the  parties  of  the  proceedings  and 
an  opportunity  given  for  a  rehearing  of  the 
controversy,  will  be  void,  notwithstanding 
the  award  is  based  upon  the  evidence  sub- 
mitted to  the  original  arbitrators.  Taber 
v.  Jenny,  1  Sprague,  315,  Fed.  Cas.  No. 
13,720;  Frissell  v.  Fickes,  27  Mo.  557; 
Haven  v.  Winnisiinniet  Co.  11  Allen,  377, 
87  Am.  Dec.  723;  Re  Grening;  Selby  v. 
Gibson;  Daniel  v.  Daniel;  Byrne  v.  Usry; 
Wheaton  v.  Crane;  and  Coons  v.  Coons, — 
supra;  Small  v.  Courtney,  I  Brev.  205; 
Falconer  v.  Montgomery,  4  Dall.  232,  1  L. 
ed.  813;  Passmore  v.  Petttt,  4  Dall.  271, 
1  L.  ed.  830. 

And  this  is  true,  notwithstanding  the 
arbitrators  and  the  umpire  ■  met  together, 
and.  in  the  presence  of  the  parties,  the 
arbitrators  stated  the  evidence  to  the  um- 
pire. Falconer  v.  Montgomery  and  Pass- 
more  V.  Petti  t,  supra. 

So,  an  award  of  a  third  arbitrator  is 
void  if  made  without  notice  to  the  parties, 
notwithstanding  he  met  with  the  original 
arbitrators  and  heard  the  evidence  pre- 
sented. Slater  v.  La  Grande  Light  &  P. 
Co.  43  Or.  131,  72  Pac.  738. 

The  selection  of  a  third  arbitrator,  under 
a  submission  providing  that  the  agreement 
of  two  shall  b«  binding,  does  not  authorize 
an  award  without  notice  to  the  parties  and 
an  opportunity  to  be  heard..  Linde  v.  Re- 
public F.  Ins.  Co.  18  Jones  &  S.  362. 

In  Eaton  v.  Campbell,  8  N.  S.  314,  an 
award  by  an  umpire  in  a  proceeding  under 
rule  of  court,  rendered  without  notice  to 
or  hearing  of  the  parties,  was  referred  by 
the  court  to  the  umpire  with  instructions 
to  cite  the  parties  before  him  so  as*  to  en- 
able tliem  to  be  heard. 

An  award  of  an  umpire  will  be  set  aside, 
when  rendered  in  the  absence  of  a  party's 
witnesses,  where  notice  to  produce  witnesses 
was  given  on  Saturday  at  4  p.  m.  and  the 
hearing  was  to  take  place  the  following  Mon- 
dav  morning.  Proudfoot  v.  Trotter,  6  U.  C. 
Q.*B.  O.  S.  163. 

An  umpire's  denial  of  a  party's  request 
19L.R.A.(N.S.) 


to  hear  his  evidence  avoids  an  award  ren- 
dered upon  the  arbitrators*  statement  of 
the  evidence.  Re  Salkeld.  12  Ad.  &  El. 
767 ;  Re  Jenkins,  1  Dowl.  N.  S.  276. 

And  a  demand  of  notice  of  the  appoint- 
ment of,  and  a  hearing  before,  an  umpire, 
if  one  shall  be  appointed,  will  render  void 
an  award  by  an  umpire  without  such  notice 
and  rehearing.  Chenowith  v.  Phoenix  Ins. 
Co.  12  Ky.  L.  Rep.  232. 

So,  the  expressed  desire  of  a  party  to  be 
heard,  if  an  umpire  is  appointed,  vitiates 
an  award  of  the  latter  renderetl  without  an 
opportunity  given  the  former  to  be  heard. 
Ingraham  v.  Whitmore,  76  111.  24;  Ah*xan- 
der  V.  Cunningham,  111  111.  511. 

A  protest  against  a  third  arbitrator 
rendering  an  award  upon  a  statement  of 
the  evidence  by  the  arbitrators,  without  no- 
tice to  the  parties,  renders  his  subsequent 
award  void.  West  Jersey  R.  Co.  ▼.  Thomas, 
21  N.  J.  Eq.  205,  for  same  case  upon  sec- 
ond and  third  appeal,  23  N.  J.  Eq.  431.' 24 
N.  J.  Eq.  667. 

But  an  umpire's  award  is  not  invalidat- 
ed by  reason  of  his  taking  the  evidence 
from*  the  statements  of  the  arbitrators, 
where,  after  his  award  was  made,  a  party 
to  the  proceeding  applied  for  a  hearing 
before  him,  such  remiest  coming  too  late. 
Hall  V.  Lawrence,  4  T.  R.  589. 

The  refusal  of  an  umpire  to  hear  a 
party's  evidence  will  not  vitiate  an  award 
where  the  submission  provided  that  the 
evidence  taken  before  the  arbitrators  might 
be  the  basis  of  his  award.  Re  Firth,  19  L. 
J.  Q.  B.  N.  S.  169. 

However,  it  has  been  held  that  an  award 
rendered  by  an  umpire  will  be  valid,  even 
though  based  upon  the  evidence  submitte<i 
to  the  original  arbitrators,  where,  with 
knowledge  of  his  appointment,  a  party  does 
not  make  application  for  a  rehearing  before 
him.  Finney  v.  Miller.  1  Bail.  L.  81; 
Sharp  V.  Lipsey,  2  Bail.  L.  113;  Re  Tunne, 
5  Barn.  &  Ad.  488 ;  Knowlton  v.  Honu-r.  30 
Me.  552. 

And  the  doctrine  ju.st  stated  was  applied 
where  the  submission  ]>rovided  that.  U|K>n 
the  disagreement  of  the  arbitrators,  they 
might  select  a  third,  "wlio,  either  individu- 
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Colonel  Rtaplos,  and  by  Mrs.  Fisher.  Piir- 
Buant  to  said  agreement,  the  arbitrators 
met  and  heard  testimony,  examined  papers, 
etc.,  submitted  to  them.  One  of  them  took 
notes  of  the  evidence.  After  hearing  the 
evidence  and  examining  the  papers,  they 
failed  to  agree  uf)on  an  award.  Pursuant 
to  the  power  conferred  upon  them,  they 
selected  R.  B.  Reid.  Esq.,  as  **a  third  arbi- 
trator." Mr.  Reid  met  with  the  other  arbi- 
trators at  a  time  and  place  agreed  upon. 
No  notice  was  given  the  said  receiver, 
Colonel  Staples,  or  Mrs.  Fisher  of  said 
meeting,  or  the  time  and  place  thereof. 
The  two  original  arbitrators  agreed  that, 
as  they  had  heard,  all  of  the  evidence,  they 
would  state  the  same  to  Mr.  Reid,  in  the 
presence  of  each  other.  This  was  done,  and 
an  award  was  concurred  in  by  Mr.  Manly 
and  Mr.  Reid,  to  which  Judge  Strudwick 
declined  to  assent.  The  award  ii.King  the 
amount  to  be  paid  Colonel  Staples  was 
drawn  up  and  signed  by  Mr.  Manly  and 
Mr.  Reid,  April  18,  IQOs!  Mr.  Brooks,  the 
receiver,  before  receiving  notice  of  the 
award,  through  his  jmrtner  paid  a  portion 
of  the  amount  awarded  to  be  due  Colonel 
Staples.  The  plaintiff  was,  by  order  of  the 
court)  substituted  as  receiver  in  the  place 


of  Mr.  Brooks,  and  brings  this  action  to 
set  aside  the  award,  for  that  no  notice  vra^ 
given  to  the  parties  of  the  time  and  place 
of  the  meeting  of  the  arbitrators,  after  the 
selection  of  Mr.  Reid  as  third  arbitrator; 
and  that  Mr.  Reid  did  not  bear  the  evidence 
upon*  which  he  joined  in  the  award.  De- 
fendant Staples  contended  that  the  award 
was  valid,  and,  if  not  so,  that  it  had  been 
ratified  by  Brooks,  receiver.  The  case  wa'* 
brought  to  trial,  and,  upon  the  issue  direct- 
ed to  the  validity  of  the  award,  his  Honor 
charged  the  jury  that,  if  they  believe  the 
evidence,  they  should  answer  the  issue 
*'No;"  and,  as  to  the  issue  in  regard  to  the 
alleged  ratification,  that  Brooks,  receiver, 
had  no  power,  after  June  term,  1906,  to 
ratify  the  award,  and  there  was  no  evi- 
dence of  any  ratification.  The  jury  an- 
swered the  issue  as  instructed,  and  judg- 
ment was  rendered  setting  aside  and 
vacating  the  award,  "io  all  of  which  de- 
fendant Staples  duly  excepted.  He  asked 
the  court  to  instruct  the  jury,  if  they  be- 
lieved the  evidence,  to  answer  the  issue 
"Yes."  To  the  refusal  to  do  so  be  except- 
ed and  appealed,  assigning  as  error  the  re- 
fusal of  the  court  to  instruct  the  jury  as 
requested,  and  the  instructions  given. 


ally  or  in  conjunction  with  the  other  two," 
slimild  determine  the  controversy.  Ranney 
v.  Edwards,  17  Conn.  309. 

The' right  to  notice  of  the  meeting  of  an 
umpire  with  the  arbitrators  is  waived  by 
a  party  presenting  himself  before  them 
without  objection;  and  the  umpire  may 
take  the  facts  as  found  by  the  arbitrators, 
and  need  not  call  and  re-examine  tlie  wit- 
nesses. Rounds  V.  Aiken  Mfg.  Co.  58  S.  C. 
209,  36  S.  E.  714. 

So,  a  party  waives  his  right  to  a  rehear- 
ing when  he  informs  an  umpire  that  he  is 
satisfied  to  have  his  determination  rest 
upon  the  written  evidence  submitted  to  the 
arbitrators.    Crabtree  v.  Green,  8  Ga.  8. 

So,  a  party's  statement  to  an  arbitrator 
that  he  is  advised  not  to  attend  before  an 
umpire,  together  with  the  delivery  to  the 
former  of  a  written  statement  to  present  to 
the  umpire  so  that  he  will  not  overlook 
certain  claims  of  the  party,  constitutes  a 
waiver  of  the  right  to  notice  of  the  appoint- 
ment of  and  proceedings  before  the  umpi^re. 
(Jrahara  v.  Graham,  9  Pa.  254,  49  Am.  Dec. 
557,  same  case  on  second  appeal,  12  Pa.  128. 

But  the  waiver  of  the  right  to  be  heard 
before  an  umpire  will  not  be  presumed. 
Alexander  v.  Cunningham,  supra. 

A  party  is  not  estopped  by  a  delay  of 
two  weeks,  during  which  he  proceeded  un- 
der an  award,  to  assert  its  invalidity  be- 
cause he  did  not  have  notice  of  the  appoint- 
ment of  and  proceedings  before  an  umpire, 
where,  although  he  was  dissatisfied  with  the 
award,  he  did  not  take  steps  to  have  it  set 
aside,  supposing  he  was  bound  by  it.  Whea- 
ton  V.  Crane,  27  N.  J.  Eq.  368. 
19L.R.A.(N.S.) 


But  a  waiver  by  a  party  of  his  right  to 
appear  before  the  original  arbitrators  is 
not  a  waiver  of  his  right  to  be  heard  be- 
fore an  umpire;  and  an  award  rendered  by 
I  the  latter  witiiout  notice  to  the  party  is 
void.  Re  Martin,  1  How.  Pr.  N.  S.  28, 'and 
Brown  v.  Lyddy,  11   Hun,  451. 

There  are  cases  holding  that  notice  is 
unnecessary.  Thus,  an  umpire,  where  the 
submission  does  not  require  a  rehearing 
before  him,  may,  if  he  thinks  proper,  take 
the  disputed  points  upon  the  statement  of 
the  arbitrators,  without  a  rehearing  thereon. 
Blood  V.  Shine,  2  Fla.  127. 

So,  in  Kile  v.  Chapin,  9  Ind.  150,  the 
court  said  that,  even  when  the  umpire  acts 
on  the  narration  of  the  arbitrators  without 
hearing  the  evidence,  his  award  is  good. 

And  a  submission  to  two  arbitrators 
with  power  to  call  in  a  third  implies  that  a 
decision  of  two  of  them  is  to  be  binding; 
and  an  umpire  may  act  upon  a  statement 
by  the  arbitrators  as  to  the  evidence,  with- 
out calling  witnesses  thereto.  Green  we  11 
v.  Embree,  5  Ky.  L.  Rep.  313.  However, 
nothing  appears  in  the  opinion  as  to  wheth- 
er the  parties  had  notice  of  the  appointment 
of  the  third  arbitrator. 

I  But,  notwithstanding  an  umpire  may  act 
upon  a  statement  of  the  evidence  by  the 
original  arbitrators,  he  cannot,  where  the 
parties  are  ignorant  of  his  appointment  and 
have  no  notice  thereof,  privately  hear  such 
statement  and  render  an  award  thereon. 
Liverpool,  L.  &  G,  Ins.  Co.  v.  Hall,  10  Ky. 
L.   Rep.   449. 
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Messrs.  Jolin  A.  Barrlnger  and  Wil- 
liam P.  Bjrnum,  Jr.,  for  appellants: 

The  award  was  valid  without  notice  of 
the  time  and  place  of  leaving. 

Zell  V.  Johnston,  76  N.  C.  302. 

Messrs.  King  &  Kimball,  Stedman  & 
Cooke,  and  Justice  &  Broad  hurst,  for 
appellee: 

The  award  was  invalid  and  void  because 
of  the  acts  of  the  third  arbitrator  or  um- 
pire and  of  the  original  arbitrator,  in  not 
^^ivi.n^  notice  to,  or  hearing,  the  parties  be* 
fore  passing  judgment. 

Elinendorf  v.  Harris,  23  Wend.  6^8,  35  Am. 
Dec.  587 ;  Day  v.  Hammond,  67  N.  Y.  479, 
15  Am.  Rep.  622;  Briggs  v.  Smith,  20  Barb. 
413;  Jordan  v.  Hyatt,  3  Barb.  284;  Kyd, 
Awards,  96;  Russell,  Power  &  Duty  of 
Arbitrator,  p.  228;  Alexander  v.  Cunning- 
ham, 111  111.  611;  GafTy  v.  Hartford  Bridge 
Co.  42  Conn.  143;  Thomas  v.  West  Jersey 
R.  Co.  24  X.  J.  Eq.  667 ;  Coons  v.  Coons,  95 
Va.  4.34,  64  Am.  St.  Rep.  805,  28  S.  E.  885; 
ITiornton  v.  Chapman,  2  Cranch,  C.  C.  244, 
Fed.  Cas.  No.  13,997;  Selby  v.  Gibson,  1 
Harr.  &  J.  362,  note;  Goldsmith  v.  Tilly,  1 
Harr.  &  J.  361;  3  Cyc.  Law  &  Proc.  pp. 
638,  639,  645,  653. 

Connor,  J.,  delivered  the  opinion  of  the 
court : 

The  right  pf  the  plaintiff  to  the  relief 
demanded,  and  the  ruling  of  his  Honor,  de- 
pend»4  upon  the  answer  to  questions,  in  re- 
gard to  which  there  is  no  conflicting  evi- 
dence. Does  the  failure  of  the  arbitrators 
to  notify  the  parties  of  the  appointment  of 
Mr.  Reid  as  "third  arbitrator,"  and  of  the 
time  and  place  of  their  meeting  with  him 
to  finally  hear  and  determine  tlie  matters 
submitted  to  tliem,  and  the  failure  of  Mr. 
Reid  to  hear  the  evidence  from  the  wit- 
ne-^ses,  invalidate  the  award?  The  ques- 
tions do  not  appear  to  have  been  decided  by 
this  court.  In  Russell,  Arbitration,  3d  ed. 
320,  cited  with  approval  in  GafTy  v.  Hart- 
ford Bridge  Co.  42  Conn.  143,  it  is  said 
that  it  is  the  duty  of  the  umpire  to  re- 
examine such  witnesses  as  the  parties 
choose  to  produce,  and  as  to  such  points 
as  they  choose  to  raise,  although  the  same 
witnesses  have  been  examined  as  to  the 
same  points  before  the  arbitrators.  He 
may  not  take  the  c^r^dence,  or  any  part  of 
it,  from  the  notes  of  the  arbitrators,  unless 
there  be  a  special  provision  in  the  submis- 
sion, or  a  clear  agreement  between  the  par- 
ties permitting  such  a  course.  In  Thomas 
V.  West  Jersey  R.  Co.  24  N.  J.  Eq.  572,  it 
is  said:  "When  the  new  arbitrator  was 
chosen,  the  complainants  had  the  right  to  ad- 
duce additional  testimony  and  additional 
arguments,  and  that,  unless  the  right  was 
clearly  waived  by  their  agreement  or  con- 
19L.R.A.(X.S.)  " 


duct,  notice  of  the  appointment  of  a  third 
arbitrator  and  opportunity  to  be  heard 
were  essential  preliminaries  to  a  valid 
award.  This  doctrine  is  founded  in  natural 
justice,  and  is  not  denied  to  be  law." 
Elmendorf  v.  Harris,  23  Wend.  628,  35  Am. 
Dec.  687;  Alexander  v.  Cunningham,  111 
111.  511;  Day  v.  Hammond,  57  N.  Y.  479,  15 
Am.  Rep.  522,  in  which  it  is  said:  "Parties 
are  always  entitled  to  a  hearing  before  arbi- 
trators, unless  that  hearing  is  waived;  and 
that  if  an  umpire  or  other  arbitrator  is 
called  in,  in  case  of  disagreement,  the  same 
rule  as  to  a  right  of  rehearing  applies.  The 
waiver  of  this  right  must  be  distinct  and 
unequivocal."  In  a  well-considered  opin- 
ion, reviewing  the  authorities,  Keith,  P., 
says:  "We  deduce  from  the  authorities 
the  general  rule  that,  where  trvvo  arbitrators 
who  differ  have  the  power  to  appoint  a 
third,  who  shall  have  authority  to  decide 
between  them,  it  is  necessary  to  inform  the 
parties  in  interest  of  his  appointment  and 
give  them  a  reasonable  opportunity  to  pro- 
duce evidence  before  them  touching  the 
matters  in  controversy."  Coons  v.  Coons, 
95  Va.  434,  64  Am.  St.  Rep.  804,  28  S.  E. 
885.  In  3  Cyc.  Law  &  Proc.  p.  660,  the 
editor  says  that,  after  a  disagreement  be- 
tween the  original  arbitrators,  the  special 
arbitrator,  acting  with  them,  or  upon  his 
sole  responsibility',  may  proceed  to  a  con- 
sideration of  the  case  as  presented  by  the 
original  arbitrators,  and  make  an  award 
thereon  without  hearing  the  evidence  anew 
or  additional  evidence,  unless  such  rehear- 
ing be  specially  requested  by  one  of  the 
parties  or  required  by  the  terms  of  the 
submission;  but  he  further  says  this  rule 
does  not  apply  unless  the  parties  have  been 
notified  of  the  appointment  of  the  special 
arbitrator  or  umpire,  and  of  the  proceed- 
ings by  him,  and  have  been  accorded  reason- 
able opportunity  to  make  such  demand.  In 
the  note  he  says:  "In  the  absence  of  such 
notice  and  opportunity  to  be  heard  or  to 
demand  a  rehearing  no  authority  to  proceed 
exists," — citing  numerous  cases.  Some  dis- 
tinction has  been  made  between  the  duty 
and  power  of  an  umpire  and  a  "third  arbi- 
trator." It  is  unnecessary  to  consider  this 
question,  because  Mr.  Reid  was,  by  the 
terms  of  the  submission,  made  "'third  arbi- 
trator," and  comes  clearly  within  the  de- 
cisions cited.  Whether  the  award  may  be 
attacked  for  failure  to  give  the  notice  and 
hear  the  evidence  by  the  third  arbitrator 
collaterally,  or  only  by  a  direct  proceeding 
to  set  it  aside,  is  not  presented  upon  this 
appeal.  This  is  a  direct  proceeding  for  that 
purpose. 

it  is  insisted  that,  however  the  question 
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may  have  been  decided  in  other  jurisdic- 
tions, this  court,  in  Zell  v.  Johnston,  76  N. 
C.  302,  held  the  award  valid.  In  that  case 
Judge  Rodman  puts  the  decision  on  the 
ground  that,  conceding  the  rule  as  to 
notice,  when  the  parties  have  presented 
their  claims  and  evidence  they  are  not  en- 
titled to  notice  of  the  time  when  the  arbi- 
trators will  meet  to  consider  and  dispose 
of  the  case.  He  also  says  that  the  defend- 
ant clearly  waived  any  other  notice  that  he 
had.  The  decision  is  not  in  conflict  with 
tlie  uniform  current  of  decisions  on  the 
question  in  other  jurisdictions.  His 
Honor's  instruction  on  the  first  issue  was 
clearly  correct.  We  find  no  evidence  of  a 
ratification  by  the  receiver,  if  it  be  con- 
ceded that  he  had  the  power  to  ratify, 
which  is  very  doubtful.  We  concur  with 
his  Honor's  instruction  in  that  respect.  It 
is  conceded  by  all  parties  that  the  arbi- 
trators, and  each  of  them,  acted  in  good 
faith,  and  no  suggestion  is  made  to  the  con- 
trary. They  inadvertently  overlooked  the 
necessity  of  notifying  the  parties  of  Mr. 
Reid's  appointment,  and  the  time  and  place 
of  their  meeting,  to  determine  the  matter 
submitted  to  them.  We  think  that  their 
course  in  that  respect  wa«»  in  accordance 
with  the  custom  with  us.  but  the  uniform 
current  of  authority  is  that  notice  must 
be  given  of  the  selection  of  the  third  arbi- 
trator or  umpire,  and  that  the  rule  is 
founded  in  wisdom.  Its  observance  secures 
to  the  parties  an  opportunity  to  present 
their  evidence  and  arguments  to  the  final 
arbiter  of  their  rights,  and  tends  to  secure 
acquiescence  in  this  mode  of  trial  favored 
by  the  law,  because  it  is  inexpensive,  ex- 
peditious, and  usually  works  substantial 
justice.  The  gentlemen  who  consented  to 
act  and  the  "third  arbitrator"  were  doubt- 
less discharging  "a  friendly  office,"  without 
compensation.  The  judgment  of  his  Honor, 
for  the  reasons  assigned,  was  correct.  The 
other  exceptions  in  the  record  are  im- 
material in  the  view  which  we  take  of  the 
case. 

Of  course  the  parties,  and  their  rights  in 
respect  to  the  subject-matter  of  the  arbi- 
tration, are  not  afl'ectcd  by  the  award  or 
the  judgment  setting  it  aside.  They  are 
relegated  to  their  original  status.  It  may 
be  well  enough  to  say  that  the  form  of  his 
Honor's  instruction  to  the  jury  does  not 
conform  to  many  decisions  of  this  court; 
but,  as  there  was  no  contradictory  testi- 
mony, and  no  inference  to  be  drawn  from  it 
contrary  to  the  legal  conclusion  stated  by 
his  Honor,  no  harm  could  come  to  defend- 
ant. 

The   judgment  must   be   affirmed. 
lOL.K.A.uN-S.) 


OHIO  SUPRBME  COURT. 

GARRETT  YEAGER  et  al.,  Plflfs.  in  Err., 

V. 

JOHN  P.  TUNING  et  ai 
(—  Ohio,  — ,  86  N.  E.  657.) 

E^asement  —  telephone  line. 

1.  The  right  of  an  owner  of  an  estate  i» 
erect  and  maintain,  or  to  cause  to  be  erected 
and  maintained,  a  line  of  telephone  poles 
over  the  estate  of  another  for  the  benefit  of 
the  former,  is  an  easement. 

Same  —  <hreatlon. 

2.  An  easement  can  be  created  only  by 
deed  or  by  prescription. 

liicense  —  easement  —  distinction. 

3.  A  parol  agreement  by  several  adjoining 
landowners  to  erect  and  maintain  telephone 
poles  on  their  respective  lands,  and  to  con 
tribute  equally  to  the  expense  of  fltringino; 
wires  thereon,  and  of  operating  a  telephone 
line,  does  not  create  an  easement,  but  is 
merely  a  parol  license,  and  is  revocable  by 
any  one  of  such  owners,  although  in  reliant 
thereon  the  poles  have  been  erected  and  the 
line  constructed. 

(Davis,  J.,  dissents.) 

(December  1,   1908.) 

Headnotes  by  the  Coubt. 


Case  Note.  —  RevoeabilUy  bf  lieenme  to 
maintain  burden  on  land  after  U- 
censee  Has  incurred  expennc. 

This  note  does  not  include  the  cases  on 
the  question  whether  a  license  will  ripen 
into  an  irrevocable  right  by  lapse  of  time. 
As  to  void  parol  conveyance  of  an  easement 
as  foundation  for  easement  by  prescription, 
see  case  note  to  Lechman  v.  Mills.  13  L.R.A. 
(N.S.)   990. 

As  shown  by  the  cases  cited  in  the  note 
to  Pifer  V.  Brown,  49  L.R.A.  497,  to  which 
this  note  is  supplemental,  the  weight  of  au- 
thority is  that  the  incurring  of  expense  in 
reliance  U}>on  a  parol  license  to  impose  a 
bui-den  upon  the  '  land  of  another  will 
not  prevent  the  revocation  thereof.  This 
doctrine  has  been  applied  to  parol  li- 
censes to  cast  water  upon  the  lands 
of  the  licensor, — Jones  v.  Stover,  131 
Iowa.  119,  6  L.R.A.(N.S.)  154.  108  N. 
W.  112;  Huber  v.  Stark,  124  Wis.  359,  109 
Am.  St.  Rep.  937,  102  N.  W.  12,  4  A.  A.  E. 
Ann.  Cas.  340;  to  mine  coal, — Entwhistle 
V.  Henke.  211  111.  273,  103  Am.  St.  Rep.  196, 
71  N.  E.  990,  affirming  113  111.  App.  572;  to 
orect  or  rest  a  structure  upon  land  of  the 
licensor. — Shipley  v.  Fink,  102  Md.  219,  2 
L.R.A.(N.S.)  1002,  62  Atl.  360;  Brown 
V.  New  York,  78  App.  Div.  361,  79  N.  Y. 
Supp.  943  (affirmed  without  opinion  in  176 
N.  Y.  571,  68  N.  E.  1115);  Allerton  v. 
Steele.  59  App.  Div.  622,  69  N.  Y.  Supp. 
594:  Kommer  v.  Daly,  104  App.  Div,  528, 
93  X.  Y.Supp.  1021;  to  build  a  railroad 
track    upon    licensor's    land, — Johanson    v. 
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ERROR  to  the  Circuit  Court  for  Gnllin 
County  to  review  a  judf^nent  sustain- 
ing a  demurrer  to  the  complaint  in  an  ac- 
tion brouf^ht  to  compel  the  replacing  of 
certain  telephone  poles  and  wires  and  for 
an  injunction  restraining  further  destruc- 
tion or  interference  with  such  line,  which 
had  been  appealed  from  the  Court  of  Com- 
mon Pleas  after  that  court  had  also  sus- 
tained the  demurrer.    Affirmed. 

Statement  by  Snmmers,  J.: 

It  is  averred  in  the  petition  that  the 
plaintiffs  and  the  defendants  mutually 
agreed  orally  to  construct  a  telephone  line 
over  and  across  their  respective  lands  and 
to  their  respective  residences  thereon  to  en- 
able them  to  have  telephonic  communication 


with  each  other  and  with  persons  on  other 
lines  with  which  such  line  might  be  con- 
nected; that  each  agreed,  at  his  own  ex- 
pense, to  erect  and  maintain  a  certain  num- 
ber of  poles,  and  that  the  plaintiffs  and  <le- 
fendants  agreed  to  contribute  equally  money 
to  purchase  and  string  the  wires  and  to  con- 
tribute equally  sufficient  money  to  repair  and 
maintain  the  line;  that  the  line  was  con- 
structed as  agreed;  that  it  was  of  a  per- 
manent nature  and  of  the  value  of  $250; 
that  each  of  the  parties  expended  about  $15 
additional  for  telephone  boxes  and  other  ap- 
pliances, and  that  the  line  was  in  use  for 
about  three  years,  and  until  shortly  before 
the  filing  of  the  petition,  when  certain  of 
the  defendants  cut  the  wires  and  cut  down 
certain  of  the  poles  and  rendered  the  line 


Atlantic  City  R.  Co.  73  N.  J.  L.  767,  64  Atl. 
1061 ;  to  erect  telephone  poles  in  a  highway 
where  licensor  owns  the  fee  therein, — An- 
drews V.  Delhi  &  S.  Teleph.  Co.  36  Misc. 
23,  72  N.  Y.  Supp.  50  (affirmed  without 
opinion  in  66  App.  Div.  616,  73  N.  Y.  Rupp. 
1129)  ;  Little  v.  American  Teleph.  &  Teleg. 
Co.  96  App.  Div.  669,  89  N.  Y.  Supp.  136; 
to  string  telephone  wires  on  poles  of  a  tele- 
graph company,  where  license  is  for  no 
stated  time, — Western  U.  Teleg.  Co.  v.  Car- 
ver (Tex.  Civ.  App.)  74  S.  W.  65;  to  con- 
struct a  Hewer  or  drain  over  li censor *s  prem- 
ises,—Pifer  V.  Brown,  43  W.  Va.  412,  49 
L.R.A,  497,  27  S.  E.  399;  Hicks  Bros.  v. 
Swift  Creek  Mill  Co.  133  Ala.  411,  57  L.R.A. 
720,  91  Am.  St.  Rep.  38,  31  So.  947 ;  Fonda, 
J.  &  G.  R.  Co.  V.  Olmstoad,  84  Aijp.  Div.  127, 
81  N.  Y.  Supp.  1041 ;  to  maintain  a  dam, — 
Hicks  Bros.  v.  Swift  Creek  Mill  Co.  supra. 

So,  the  passive  acquiescence  by  the  li- 
censor in  the  expenditure  of  a  considerable 
sum  of  money  by  the  licensee  in  the  con- 
struction of  an  irrigating  ditch  will  not 
prevent  a  revocation  of  a  parol  license  by  a 
grantee  of  the  licensor.  Ewing  v.  Rhea, 
37  Or.  583,  5%  L.R.A.  140,  82  Am.  St.  Rep. 
783,  62  Pac.  790.  This  doctrine  is  applied 
in  Fowler  v.  Delaplain  (Ohio)  87  N.  E.  260. 

A  parol  license  to  connect  a  tile  drain 
with  that  of  the  licensor  which  empties 
upon  the  land  of  another,  even  though  ex- 
ecuted, is.  revocable  where  the  latter,  as 
soon  as  he  learns  of  such  license,  refuses 
lonper  to  permit  the  licensor  to  empty  water 
onto  his  land.  Knoll  v.  Baker,  34  Ind.  App. 
124.  72  N.  E.  480. 

So,  an  executed  license  to  connect  with 
and  empty  water  into  a  tile  drain  upon  the 
licensor's  land  so  long  as  it  shall  be  satis- 
factory to  the  latter  is  revocable  at  pleas- 
ure. Thompson  v.  Normanden,  134  Iowa. 
720.   112  N.  W.   188. 

And  the  court,  in  Turner  v.  Mobile.  135 
Ala.  73,  33  So.  132,  in  holding  a  parol  li- 
cense to  erect  a  wharf  to  be  revocable  not- 
withstanding the  expenditure  of  money  by 
the  licensee  in  the  erection  thereof,  ^aid 
such  a  license  is  always  revocable  at  pleas- 
ure, and  neither  imports  title  of  any  sort^ 
19L.R.A.(X.S.) 


nor,  when  acted  upon,  involves  any  matter 
of  estoppel  in  pais  against  the  licensor. 

A  parol  license  to  install  a  set  of  drug- 
store fixtures  in  the  licensor's  building,  to 
remain  permanently  therein,  and  the  rental 
therefrom  to  be  divided  between  the  licens- 
or and  the  licensee,  being  within  the  stat- 
ute of  frauds,  is  revocable  upon  reasonable 
notice.  Adams  v.  Weir  (Tex.  Civ.  App.) 
99  S.  W.  726. 

A  parol  license  thtft  a  wall  of  a  building 
might  remain  upon  the  licensor's  property 
until  he  demanded  it  is  revoked  by  the  death 
of  the  latter.  Chaves  v.  Torlina  (N.  M.) 
99  Pac.  690. 

A  parol  license  to  impose  a  burden  upon 
the  land  of  another  is  revoked  by  a  convey- 
ance of  ^  the  premises  by  the  licensor. 
Smyth  v!  Brooklyn  Union  Elev.  R.  Co. 
infra,  and  Hicks  Bros.  v.  Swift  Creek  Mill 
Co.  supra. 

Assuming  that  the  interest  or  right  in 
question  is  nothing  more  than  a  license,  it 
would  seem  to  be  immaterial,  so  far  as  the 
question  of  revocability  is  concerned,  wheth- 
er it  is  created  in  writing  or  by  parol, 
though  the  fact  in  that  respect  may  aliVot 
the  question  whether  the  interest  or  right 
created  is  merely  a  license. 

So,  this  doctrine  of  revocability  has 
been  applied  to  a  written  license  to 
construct  a  switch  track  for  the  li- 
censor's benefit, — Rodefer  v.  Pittsburg, 
O.  V.  &  C.  R.  Co.  72  Ohio  St.  272,  70 
L.R.A.  844,  74  N.  E.  183;  and  to  a  written 
license  to  maintain  elevated  tracks  in  a 
street  the  fee  of  which  rests  in  the  licens- 
or.— Snivth  V.  Brooklyn  X^nion  Elev.  R.  Co. 
121  App.  Diu.  282,  105  N.  Y.  Supp.  601; 
however,  in  the  last  case  the  court  of  ap- 
peals, in  holding  that  the  instrument  in 
question  created  an  easement  and  not  a  li- 
cense, stated  that  the  decision  of  the  lower 
court  would  be  correct  if  a  license  was 
treated,— 193  X.  Y.  335,  86  N.  E.  1100. 

Thus,  a  written  license  to  construct  a  side 
track  upon  the  licen.sor's  land,  for  his  bene- 
fit, the  licensee  to  have  the  right  to  remove 
it  upon  thirty  days*  notice,  is  revocable  at 
the  licensor's  pleasure  without  reimbursing 
the  licensee  for  his  expenditures.     Belzoni 
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in  places  useless;  and  they  pray  for  a  man- 
datory order  re<}iiiring  the  replacing  of  the 
poles  and  the  restoring  of  the  line,  and  for 
an  injunction  against  the  destruction  or  in- 
terference with  the  line  in  the  future.  The 
case  v^ent  to  the  circuit  court  on  appeal, 
wliere  a  demurrer  was  sustained  and  the 
petition  dismissed. 

Mr.  R.  M.  Switzer,  for  plaintiffs  in  er- 
ror: 

The  right  given  by  each  of  the  parties  on 
and  over  his  premises,  when  acted  upon,  be- 
came as  to  him  an  irrevocable  license  in 
favor  of  all  the  other  parties. 

Wilson  V.  Chalfant,  15  Ohio,  248,  45  Am. 
Dec.   574;    Meek   v.    Breckenridge,   29   Ohio 


St.  642;  Hornback  v.  Cincinnati  A  Z.  R. 
Co.  20  Ohio  St.  81;  Le  Fevre  v.  Le  Fevre, 
4  Serg.  &  R.  241,  8  Am.  Dec.  696;  Rerick 
V.  Kern,  14  Serg.  &  R.  267,  16  Am.  Dec.  696; 
Hazelton  v.  Putnam,  3  Pinney  (Wis.)  107, 
54  Am.  Dec.  158;  2  Story,  Eq.  Jur.  70.  75; 
Angell,  Watercourses,  359;  1  Spelling.  Inj. 
§S  687-591. 

Messrs.  H.  G.  Johnston  and  £.  D. 
Davis  for  defendants  in  error. 

Summers,  J.,  delivered  the  opinion  of 
the  court: 

If  the  plaintiffs  are  entitled  to  a  speciiic 
performance  of  the  agreement,  then  they 
have  an  easement  created  by  parol  in  the 
lands  of  the  defendants.    An  easement   i»  a 


Oil  Co.  V.  Yazoo  &  M.  Valley  R.  Co.  (Miss.) 
47  So.  468. 

The  court  observed,  in  the  case  last  cited, 
that,  even  when  based  upon  a  valuable  con- 
sideration, or  when  great  expense  had  been 
incurred  by  the  licensee,  it  had  declined  to 
follow  the  rule  that  such  a  license  was 
thereby  rendered  irrevocable.  To  the  same 
effect,  see  Kommer  v.  Daly,  supra. 

Tliere  are  cases,  however,  holding  that  the 
expenditure  of  money  in  reliance  upon  a  li- 
cense to  impose  a  burden  upon  the  licensor's 
land  thereby  renders  it  irrevocable  whether 
created  by  parol  or  in  writing.  Thus,  this 
doctrine  has  been  specifically  applied  to  a 
written  license  to  construct  a  telegraph  line 
upon  a  railroad  right  of  way, — Western  U. 
Teleg.  Co.  v.  Pennsylvania  Co.  68  L.!R.A. 
968,  64  C.  C.  A.  285,  129  Fed.  849;  to  a 
written  license  to  erect  a  retaining  wall  up- 
on licensor's  land, — Patterson  v.  Burlington 
(Iowa)  119  N.  W.  593;  to  a  written  license, 
for  a  valuable  consideration,  to  construct  a 
tram  road, — Hiers  v.  Mill  Haven  Co.  113 
Ga.  1002,  39  S.  E.  444;  to  a  parol  license 
to.  construct  an  irrigation  ditch, — Stoner 
v.  Zucker,  148  Cal.  516,  113  Am.  St. 
Rep.  301,  83  Pac.  808,  7  A.  &  E. 
Ann.  Cas.  704;  to  a  parol  license,  for  a 
valuable  consideration,  to  use  a  stairway 
on  licensor's  land  in  order  to  obtain  access 
to  the  licensee's  building, — Dodgo  v.  John- 
son, 32  Ind.  App.  471,  67  N.  E.  560;  Kast- 
ner  v.  Benz,  67  Kan.  486,  73  Pac.  67 ;  to  a 
parol  license  to  dig  a  ditch  in  order  to 
drain  land  purchased  from  the  licensor,  the 
licensee  making  valuable  improvements  up- 
on his  land  in  order  to  enjoy  the  license, — 
Brantley  v.  Perry,  120  Ga.  760,  48  S.  E. 
332. 

A  parol  license  to  construct  a  drain  over, 
and  to  cast  refuse  from  a  creamery  upon, 
the  licensor's  land,  which  also  benefits  the 
latter  by  draining  a  portion  of  his  land, 
becomes  irrevocable  when  the  licensee  ex- 
pends money  upon  his  own  and  the  licens- 
or's land  in  reliance  upon  the  license. 
Ruthven  v.  Farmers'  Co-op.  Creamery  Co. 
(Iowa)    118  N.  W.  915. 

A   license   to   construct  and   maintain   a 
spur  track  over  land  of  the  licensor  for  his  ! 
benefit    in    removing    timber   therefrom,    to  j 
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continue  until  the  timber  on  adjoining  land 
may  be  removed,  is  not  revocable  as  soon 
as  the  timber  has  been  removed  from  the 
licensor's  land;  but  will  «ontinue  no  longer 
than  is  necessary  to  remove  the  timber  con- 
templated when  the  license  was  granted. 
Sumpter  R.  Co.  v.  Gardner,  49  Or.  412,  90 
Pac.  499. 

So,  a  parol  license  to  dump  debris  from 
a  mine  upon  licensor's  property,  even 
though  the  licensee  claims  to  have  expended 
a  large  sum  of  money  in  improving  his  prop- 
erty upon  the  faith  thereof,  is  revocable  at 
pleasure,  Avhere  it  does  not  appear  but 
that  he  may  have  been  amply  remunerated 
for  his  outlay  by  valuable  mineral  obtained 
from  his  mine,  notwithstanding  the  rule 
adopted  by  the  court  is  that  valuable  im- 
provements upon  the  strength  of  a  parol  li- 
cense render  it  irrevocable.  Miser  v.  U'Shea, 
37  Or.  231,  82  Am.  St.  Rep.  751,  62  Pac.  491. 

But,  as  the  right  to  recover  damages  for 
the  destruction  of  a  tile  drain  by  a  licensor 
exists  only  by  reason  of  the  fact  that  the 
licensee  has  incurred  expense  thereunder,  a 
recovery  of  damages  by  the  licensee  is  a  rev- 
ocation of  the  license;  and  he  cannot  aft- 
erwards insist  that  the  license  is  irrevoca- 
ble. Oster  v.  Broe,  161  Ind.  *113,  64  X.  E. 
918. 

It  was  held  in  Dawson  v.  Western  Mary- 
land R.  Co.  107  Md.  70,  14  L.R.A.  (N.S.) 
809,  68  Atl.  301,  that  the  doctrine  tliat 
equity  will  not  permit  the  revocation  of  a  li- 
cense without  compensating  the  licensee  for 
his  expenditures  does  not  apply  to  the  as- 
signees of  the  licensee,  who  acquire  no  right 
under  the  license  by  the  transfer  to  them  of 
the  licensee's  property. 

As  to  the  effect  of  a  license  to  display 
advertisement  or  sign  on  walls  of  a  building, 
see  case  not«  to  Levy  v.  Louisville  Gunning 
System,  1   L.R.A.  (N.S.)    359. 

As  to  the  effect  of  the  incurrence  of  ex- 
pense under  a  parol  license  to  drain  water 
upon  licensor's  property,  see  case  note  to 
Jones  V.  Stover,  6  L.R.A.(N.S.)   154. 

As  to  the  time  in  which  a  building  may  be 
removed  after  the  revocation  of  a  parol  li- 
cense, see  case  note  to  Shipley  v.  Fink,  2 
L.R.A.(N.S.)    1002. 
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right  without  profit,  created  by  grant  or 
prescriptlou,  which  the  owner  of  one  estate 
may  exercise  in  or  over  the  estate  of  another 
for  the  benefit  of  the  former.  A  license  is 
a  personal,  revocable,  and  nonassignable 
privilege,  conferred  either  by  writing  or 
parol,  to  do  one  or  more  acts  upon  land 
without  possessing  any  interest  therein. 
Greenwood  Lake  &,  Pt.  J.  R.  Co.  v.  New 
York  &  G.  L.  R.  Co.  134  N.  Y.  435,  31  N.  E. 
874.  Section  4198,  Rev.  Stat.,  provides  that 
"no  lease,  estate,  or  interest,  either  of  free- 
hold or  term  of  years,  or  any  uncertain  in- 
terest of,  in,  or  out  of  lands,  tenements,  or 
hereditaments,  shall  be  assigned,  or  grant- 
ed, except  by  deed,  or  note  in  writing, 
signed  by  the  party  so  assigning  or  grant- 
ing the  same,  or  his  agent  thereunto  law- 
fully authorized,  by  writing,  or  by  act  and 
operation  of  law."  This  statute  would  seem 
to  settle  the  question  of  the  right  to  a 
decree  for  specific  performance  against  the 
plaintiffs;  but  it  is  contended  that  it  is  the 
well -settled  law  of  this  state  that  such  an 
agreement  is  a  parol  license,  and  that  such 
license,  when  executed,  is  irrevocable.  Mr. 
Freeman  in  a  note  to  Lawrence  v.  Springer, 
31  Am.  St.  Rep.  705-715;  says:  "At  com- 
mon law  a  parol  license  to  be  exercised  upon 
the  land  of  another  creates  an  interest  in 
the  land,  is  within  the  statute  of  frauds, 
and  may  be  revoked  by  the  licensor  at 
any  time,  no  matter  whether  or  not  the 
licensee  has  exercised  acts  under  the  license, 
or  expended  money  in  reliance  thereon.  In 
many  of  the  states  this  rule  prevails,  while 
in  others  the  licensor  is  deemed  to  be 
equitably  estopped  from  revoking  the  li- 
cense, after  allowing  the  licensee  to  perform 
acts  thereunder,  or  to  make  expenditures  in 
reliance  thereon.  These  two  lines  of  cases 
cannot  be  reconciled;  for  one  of  them  holds 
that  an  interest  in  land  cannot  be  created 
by  force  of  a  mere  parol  license,  whether 
executed  or  not,  while  the  other  declares 
that,  where  the  licensee  has  gone  to  expense, 
relj^ing  upon  the  license,  the  licensor  may  be 
estopped  from  revoking  it,  and  thus  an  ease- 
ment may  be  created.  The  former  line  of 
cases,  it  seems  to  us,  is  founded  upon  the 
better  reason.  They  decide  that  a  parol  li- 
cense to  do  an  act  on  the  land  of  the  li- 
censor, while  it  justifies  anything  done 
by  the  licensee  before  revocation,  is  revo- 
cable at  the  option  of  the  licensor;  and  this 
although  the  intention  was  to  confer  a  con- 
tinuing right,  and  money  has  been  expended 
by  the  licensee  upon  the  faith  of  the  license. 
Such  license  cannot  be  changed  into  an 
equitable  right  on  the  ground  of  equitable 
estoppel."  To  the  same  effect  are  Browne, 
Stat,  of  Fr.  §  31;  Jones,  Easements,  §  84; 
Bigelow,  Estoppel,  5th  ed.  666. 

In   Ijiwrence   v.  Springer,   49   N.   J.   Eq. 
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289,  31  Am.  St.  Rep.  702,  24  Atl.  933, 
Beasley,  Ch.  J.,  says:  "It  has  not  been,  and 
it  cannot  be,  denied  that  such  a  grant  as 
the  one  in  question  cannot  be  enforced  in  a 
court  of  law.  Such  easements,  being  incor- 
poreal, lie  in  grant,  and  their  creation  re- 
quires an  instrument  under  seal.  Nor  is  it 
questioned,  nor  questionable,  that  a  parol 
imposition  of  a  servitude  of  this  kind  upon 
land  is  in  flat  contradiction  of  the  statute 
of  frauds.  It  is  true,  indeed,  that  in  one 
class  of  cases,  as  is  well  known,  courts  of 
conscience  have  felt  dispensed  from  putting 
in  force  the  provisions  of  that  act.  This 
has  been  the  course  pursued  where  a  parol 
agreement  for  the  purchase  of  lands,  or  of 
some  interest  in  them,  has  been  performed 
to  the  extent  of  possession  having  been  taken 
in  part  execution  of  such  contract.  But, 
while  this  is  the  undeniable  rule  in  equity, 
it  should  be  ever  borne  in  mind  that  its  in- 
troduction has  been  regretted  by  the  wisest 
judges.  The  statute,'  says  Lord  Redesdale, 
'was  made  for  the  purpose  of  preventing  per- 
juries and  frauds;  and  nothing  can  be  more 
manifest  to  any  person  who  has  been  in 
the  habit  of  practising  in  courts  of  equity 
than  that  the  relaxation  of  that  statute  has 
been  a  ground  of  much  perjury  and  much 
fraud.  If  the  statute  had  been  vigorously 
observed,  the  result  would  probably  have 
been  that  few  instances  of  parol  agree- 
ments would  have  occurred.  Agreements 
from  the  necessity  of  the  case  would  have 
been  reduced  to  writing.  Whereas  it  is 
manifest  that  the  decisions  on  the  subject 
have  opened  a  new  door  to  fraud.*  And 
these  strictures  are  pointed  with  the  em- 
phatic declaration  that  'it  is  therefore  ab- 
solutely necessary  for  courts  of  equity  to 
make  a  stand,  and  not  carry  the  decisions 
further.'  Lindsay  v.  Lynch,  2  Sch.  &  Lef. 
4.  And,  in  the  same  vein.  Judge  Story  (2 
Story,  Eq.  Jur.  §  766)  says  that  'considera- 
tions of  this  sort  have  led  eminent  judges 
to  declare  that  they  would  not  carry  the 
exceptions  of  cases  from  the  statute  of 
frauds  farther  than  they  were  compelled  to 
do  by  former  decisions.'  To  the  same  pur- 
pose are  the  criticisms  of  Chancellor  Kent 
in  Phillips  v.  Thompson,  1  Johns.  Ch.  149, 
and  of  Chancellor  Zabriskie  in  Cooper  v. 
Carlisle,  17  N.  J.  Eq.  529."  Pomeroy,  in 
his  work  on  Specific  Performance  of  Con- 
tracts, referring  to  the  doctrine  of  the  ir- 
revocability of  a  parol  license  when  exe- 
cuted, says  that  it  is  opposed  to  the  com- 
mon-law doctrine  concerning  licenses  as  it 
prevails  in  England  and  in  most  of  the 
American  states.  In  Rodefer  v.  Pittsburg,  O. 
V.  &  C.  R.  Co.  72  Ohio  St.  272,  70  L.R.A.  844, 
74  N.  E.  183,  the  opinion  of  Andrews,  J.,  in 
Crosdale  v.  Lanigan,  129  N.  Y.  004,  26  Am. 
St.  Rep.  551,  29  N.  £.  824,  was  quoted  from 
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at  length  with  approval,  and  it  is  unneces- 
sary to  repeat  here  what  was  said  there. 
In  that  opinion  he  says  that  it  is  plainly  the 
rule  of  the  statute,  as  well  as  the  rule  re- 
quired by  public  policy,  that  such  a  licensCi 
though  executed,  is  revocable.  See  also 
Hicks  Bros.  v.  Swift  Creek  Mill  Co.  133 
Ala,  411,  57  L.R.A.  720,  91  Am.  St.  Rep. 
38.  31  So.  947;  Pitznu.n  v.  Boyce,  111  Mo. 
387,  33  Am.  St.  Rep.  536,  19  S.  W.  1104; 
Thoemke  v.  Fiedler,  91  Wis.  386,  64  N.  W. 
1030;  Stewart  v.  Stevens,  10  Colo.  440,  15 
Pac.  786;  St.  Louis  Nat.  Stock  Yards  v. 
Wiggins  Ferry  Co.  112  III.  384,  54  Am.  Rep. 
243.  The  cases  are  too  numerous  to  cite, 
but  may  be  readily  found  by  reference  to 
the  reports  and  text-books  already  cited. 

The  early  cases  were  grounded  on  some 
early  English  cases  which  were  overruled  in 
the  leading  case  of  Wood  v.  Leadbitter,  13 
Meea.  k  W.  838.  The  cases  of  Wilson  v. 
Chalfant,  16  Ohio,  248,  45  Am.  Dec.  574, 
and.  Homback  y.  Cincinnati  &  Z.  R.  Co. 
20  Ohio  St.  81,  are  cited  as  supporting  the 
doctrine  of  the  irrevocability  of  such  a 
license.  The  former  seems  to  have  been 
btised  upon  precedents  that  were  in  accord 
with  the  early  English  decisions,  which,  as 
we  have  seen,  have  been  overruled.  The  later 
case  is  not  authority  for  the  doctrine,  but 
in  a  case  of  a  parol  agreement  for  the  pur- 
chase of  an  interest  in  lands  which  has  been 
performed  to  the  extent  of  possession  having 
been  taken  in  part  execution  of  the  con- 
tract. The  later  case  decided  by  the  supreme 
(x>urt  commission  (Wilkins  y.  Irvine,  33 
Ohio  St.  138)  is  not  in  accord  with  the  ear- 
lier doctrine,  but  is  in  accord  with  the  mod- 
ern doctrine,  and  it  is  there  held  that  "a 
written  license,  without  seal  and  unac- 
knowledged, to  enter  upon  and  embed  water 
pipes  in  the  land  of  another,  with  privilege 
to  enter  and  repair  them,  creates  no  interest 
in.  nor  encumbrance  upon,  the  land,  such  as 
will  disable  the  owner  thereof  from  making 
a  good  and  sufficient  deed  conveying  a  good 
title  thereto."  It  may  be  added  that  in  that 
ease  the  written  license  had  been  execut- 
ed. And  in  the  opinion  it  is  said  (page 
144)  :  "It  gave  the  Cleveland  Rolling  Mill 
Ompany  no  dominion  over  the  land,  nor 
did  it  create,  in  its  favor,  an  easement  in  the 
land.  If  its  terms  had  been  violated  by 
Brooks  or  his  grantees,  the  jurisdiction  of  a 
court  of  equity  could  not  have  been  success- 
fully invoked  to  enforce  a  specific  perform- 
ance. The  remedy,  if  any  it  had,  would 
have  been  an  action  for  damages." 

Judgment  affirmed. 

Price,  Ch.  J.,  and  Shauck,  Crew,  and 
S|>oar,  JJ.,  concur. 


Davis,  J.,  disRentino:: 
The    contra rv    rule    has    been 
19L.R.A.(N.S.*) 


rule    of 


property  in  this  state  for  more  than  sixty 
years.  Wilson  y.  Chalfant,  15  Ohio,  248, 
45  Am.  Dec.  574.  It  is  in  the  strictest  sense 
stare  decisis,  and  is  no  longer  an  opcsi  quies- 
tion  for  the.  courts.  If  there  is  any  demand 
for  a  change  of  the  law,  the  legislature  alone 
is  competent  to  decide  whether  a  change  to 
vital  to  property  rights  which  have  been 
acquired  under  the  existing  rule  should  be 
made. 


WASHIXGTOX  SUPREME  COURT. 

H.  J.  MILLS,  Respt., 

V. 

SEATTLE,  RENTON,  &  SOUTHERN  RAIL- 
WAY COMPANY,  Appt. 

(50  Wash.  20,  96  Pac.  520.) 

Carrier  —  ticket   —    transportation      to 
destination. 

1.  One  holding  a  street  car  ticket  en- 
titling him  to  transportation  to  any  one 
of  several  points  at  different  distances 
along  the  line  from  the  starting  point, 
who  boards  a  car  plainly  marked  as  going 
only  as  far  as  the  nearest  stop  to  which 
the  ticket  entitles  him  to  ride,  is  not  en- 
titled to  damages  in  case  the  car  stops  at 
that  point  and  goes  back,  and  he  is  ejected 
therefrom  without  undue  force  after  being 
refused  a  transfer  to  another  car. 
Same  —  passenger  —  ejection. 

2.  A  street  car  company  cannot  eject  a 
trespasser  from  its  car  while  the  car  is 
in  motion,  so  as  to  endanger  life  or  limb, 
or  wilfully  or  unnecessarily  assault  him. 
Same  —  assault  —  scope  of  employ- 
ment. 

3.  A  street  car  company  is  liable  for 
the  act  of  one  employed  to  care  for  its 
cars,  who  unlawfully  assaults  a  pasfien- 
ger  while  attempting  to  eject  him  from  the 
car  at  the  express  or  implied  reqiio^t  of 
the  conductor,  but  not  if  his  act  is  of  hi^ 
own  volition,  and  beyond  the  scope  of  his 
employment. 

(July   11,    1908.) 


Ca>se  Note.  »  Rights  of  passenger  %bHo 
hoards  car  or  train  destined  for  a 
point  short  of  his  destination. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Henrv,  84 
Tex.  678,  16  L.R.A.  318,  19  S.  W.  870,  it 
was  held  that  a  ticket  which  was  pood  for 
a  continuous  passage  only  did  not  entitle  a 
passenger  who  voluntarily  took  pa.<«sage  up- 
on a  train  which  he  was  informed  would 
not  go  through  to  his  destination,  to  be 
carried  the  remainder  of  the  journey  on 
the  train  which  he  ought  to  have  taken  in 
the   first  instance. 

In  Johnson  v.  Philadelphia,  W.  &  B.  R. 
Co.  63  Md.  106,  it  appeared  that  plaintiff 
purchased  an  excursion  ticket  which  pro- 
vided that  it  was  good  "for  a  continuoii.4 
trip  only,"  and  *'not  good  to  stop  off/'  and 
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A  PPEAL  by  defendant  from  a  judgment 
jl\  of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  assault  by  defendant's 
servants   upon   plaintiff.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sachs  &  Hale  for  appellant. 

Mr.    John    E.    Ryan,    for    respondent: 

When  one  gets  upon  a  train  by  mistake, 
and  without  inquiring  as  to  its  destina- 
tion, the  conductor,  when  he  sees  that  the 
passenger  is  on  the  wrong  train,  owes  him 
the  duty  of  informing  him  of  his  mistake; 
and,  if  the  conductor  fails  to  inform  him, 
and  accepts  his  ticket  as  though  the  train 
went  to  his  destination,  then  he  is  accepted 
as  a  passenger  to  said  destination,  and  the 
rule  requiring  diligence  on  the  part  of  the 
passenger    is   waived. 

South  &  North  Ala.  R.  Co.  v.  Huffman, 
76  Ala.  492,  52  Am.  Rop.  349;  Boehm  v. 
Duluth,  S.  S.  &  A.  R.  Co.  91  Wis.  592,  65 


N.  W.  606;  2  Hutchinson,  Carr.  §  1002; 
Stone  V.  Cliicago  &  N.  W.  R.  Co.  47  Iowa, 
82,  29  Am.  Rep.  458. 

Though  plaintiff  was  upon  the  train  by 
mistake,  he  was  entitled  to  the  treatment 
due  a  passenger. 

6  Cyc.  Law  &  Proc.  p.  536.  B,  1 ;  Hutch- 
inson, Carr.  §  1002;  Columbus,  C.  &  I.  C. 
R.  Co.  V.  Powell,  40  Ind.  37;  Wright  v. 
California  C.  R.  Co.  78  Cal.  360,  20  Pac. 
740. 

Rudkin,  J.,  delivered  the  opinion  of 
the    court: 

The  defendant  owns  and  operates  a 
line  of  electric  railway  between  the  city  of 
Seattle  and  the  town  of  Rcnton,  in  King 
county.  Cars  starting  out  from  the  city  of 
Seattle  run  to  different  points  or  stations 
on  the  line  of  the  road,  such  as  Graham 
avenue,  Ocean  beach,  Rainier  beach,  and 
Taylor's  mill.     Each   car   has  a  notice  at 


that  he  boarded  a  train  which  did  not  run 
to  his  destination,  and  was  not  advertised 
to  so  run,  all  of  which  he  well  knew  at  ami 
before  the  time  he  entered  the  train.  It  was 
held  that  he  could, properly  be  removed  from 
the  train  upon  his  refusal  to  pay  fare  or  pro- 
duce a  proper. ticket. 

In  Townsend  v.  New  York  C.  &  H.  R.  R. 
Co.  4  Hun,  217,  where  it  appeared  that 
plaintiff  took  passat^e  on  a  train  whicli  reg- 
ularly ran  to  a  point  short  of  his  destina- 
tion ;  that  it  was  .customary  for  passengers 
going  beyond  this  point  to  take  the  next 
train  going  in  that  direction;  that  plain- 
tiff's ticket  was  taken  up  by  the  conductor 
on  the  first  train,  and  he  was  ejected  from 
the  second  train  because  he  had  no  ticket, — 
the  company  was  held  liable.  There  was 
no  contention  that  he  should  have  taken  a 
through  train  in  the  first  instance. 

,In  Mahoney  v.  Detroit  Street  R.  Co.  93 
Mich.  612,  18  L.R.A.  335,  32  Am.  St.  Rep. 
628,  53  N.  W.  793,  plaintiff  boarded  a  street 
car  which  did  not  go  to  the  end  of  the  line, 
but  stopped  at  the  company's  barns;  he 
alighted,  telling  the  conductor  that  ho 
wished  to  go  further,  but  without  asking  for 
a  transfer  ticket.  It  was  held  that  he  could 
be  lawfully  ejected  from  the  next  car  which 
he  took  going  toward  his  destination  if  he 
refused  to  pay  fare  thereon,  and  that  the 
second  conductor  was  not  obliged  to  take 
his  statement  as  evidence  of  his  right  to 
ride. 

In  Appleby  ▼.  St.  Paul  City  R.  Co.  54 
Minn.  169,  40  Am.  St.  Rep.  308,  55  N.  W. 
1117,  it  was  held  that  where  the  passenger 
was  justified  in  assuming  that  the  street 
car  on  which  he  paid  his  fare  was  to  go  to  the 
end  of  the  line,  but  it  was  topped  and  taken 
off  at  the  power  house  after  the  conductor 
had  disappeared,  so  that  he  could  not  get  a 
transfer  ticket,  he  had  a  right  to  complete 
his  journey  on  the  next  car  going  in  the 
19L^^(NJ3.) 


same     direction,     without     again     paying 
fare. 

As  was  said  in  Roberts  v.  Koehler,  12 
Sawy.  252,  30  Fed.  94:  "A  ticket  for 
transportation  on  a  railway  between  cer- 
tain termini,  which  is  silent  as  to  the 
time  when  or  within  which  it  may  bo 
used,  does  not  authorize  the  holder  to 
stop  over  at  any  point  between  such 
termini,  and  resume  his  journey  thereon, 
on  the  next  or  any  following  train.  The 
contract  involved  in  the  sale  and  purchase 
of  such  a  ticket  is  an  entire  one,  and  not 
divisible.  It  is  a  contract  to  carry  the 
passenger  through  to  the  point  of  his  des- 
tination as  one  continuous  service,  and 
not  by  piecemeal,  to  suit  his  convenience 
or  pleasure."  And  as  stated  in  Dietrich 
V.  Pennsylvania  R.  Co.  71  Pa.  436,  10  Am. 
Rep.  711,  and  the  cases  there  cited,  it  is 
well  settled  ttiat  one  who  buys  a  rail- 
road ticket  is  bound  to  inform  himself  of 
the  rules  and  regulations  of  the  company 
governing  the  transit  and  conduct  of  its 
trains.  It  would  seem,  therefore,  that  the 
rights  of  a  passenger  who  boards  a  car 
or  train  destined  by  the  rules  and  regu- 
lations of  the  company  for  a  point  short 
of  his  destination  would  not  be  enlarged 
by  the  fact  that  the  ear  or  train  was  not 
marked.  But  the  fact  that  its  destination 
was  plainly  marked  upon  such  car  or  train 
might  estop  him  from  claiming  that  he 
was  upon  the  wrong  train  by  his  mistake, 
or  by  misdirection  of  the  company's  em- 
ployees. 

Upon  the  question  of  the  rights  of  a 
passenger  on  the  wrong  train  by  his  own 
mistake,  see  case  note  to  Robertson  v. 
Boston  &  N.  Street  R.  Co.  3  L.R,A.(N.S.) 
588. 

As  to  the  duty  of  a  passenger  on  the 
wrong  train  through  misdirection  of  the 
carrier's  servants,  see  case  note  to  St. 
Louis  Southwestern  R.  Co.  v.  White,  8 
L.R.A.(N.S.)  110. 
45 
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the  front  and  rear  of  the  car,  showing  ita 
destination.  The  5-cent  fare  limit  is  Gra- 
ham avenue.  Beyond  this  point,  tickets  to 
Seattle  and  return  are  sold  by  the  con- 
ductors on  the  several  cars.  Return  trip 
tickets  are  not  sold  to  each  individual 
station  or  stopping  place,  but  one  general 
form  of  ticket  is  used  for  all  stations  to 
which  the  rate  or  fare  is  the  same,  and  the 
tickets  are  good  to  the  farthermost  station 
from  the  city  of  Seattle.  Thus,  passengers 
purchasing  tickets  to  Seattle  and  return 
from  Brighton  beach,  Ocean  beach,  and 
Rainier  hrach  will  all  receive  the  same 
form  of  ticket,  and  there  is  nothing  on  the 
face  of  the  ticket  to  mark  or  indicate  the 
passenger's  destination.  On  the  morning  of 
March  25,  1907,  the  plaintiff  in  this  action 
took  passage  on  one  of  the  defendant's  cars 
at  Rainier  beach,  and  purchased  a  ticket  to 
Seattle  and  return.  On  the  evening  of  that 
day  he  boarded  another  of  the  defendant's 
cars  at  the  city  of  Scuttle  for  the  return 
trip  to  Rainier  beach.  The  notice  at  the 
front  and  rear  of  the  car  thus  boarded 
showed  that  the  destination  of  the  car  was 
Ocean  beach,  a  point  about  2  miles  nearer 
Seattle  than  Rainier  beach,  and  such  was 
its  destination  in  fact.  No  questions  were 
asked  by  the  plaintiff  as  to  the  destination 
of  the  car,  and  no  information  was  given 
by  him  as  to  his  own  destination.  The 
conductor  took  up  the  tickets,  and,  when 
the  car  reached  Ocean  beach,  the  plaintiff 
was  informed  that  the  car  had  reached  its 
destination,  and  was  alK)ut  to  return  to 
the  barn,  and  that  he,  the  plaintiff,  must 
leave  the  car.  The  plaintiff  refused  to  leave 
the  car,  but  demanded  from  the  conductor 
a  transfer  or  other  evidence  of  his  right  to 
take  another  car  to  his  destination  at 
Rainier  beach.  This  the  conductor  refused 
to  give,  and  had  no  authority  to  give  under 
the  rules  of  the  company.  After  remaining 
at  Ocean  beach  for  about  five  minutes,  the 
car  started  back  towards  the  barn  with  the 
plaintiff  still  on  board.  Up  to  this  point 
there  was  no  conflict  in  the  testimony,  and 
no  question  of  fact  for  the  jury  to  pass 
upon.  When  the  car  had  returned  to  a 
point  near  Brighton  beach,  about  2  miles 
from  Ocean  beach,  a  conflict  arose  between 
the  plaintiff  and  the  conductor  of  the  car, 
or  a  greaser  in  the  employ  of  the  defendant, 
or  between  the  plaintiff  and  both  the  con- 
ductor and  the  greaser,  as  a  result  of  which 
the  plaintiff  was  ejected  from  the  car,  and 
assaulted.  This  action  was  instituted  to 
recover  damages  for  the  wrongful  ejectment 
and  for  the  assault,  and,  from  a  judgment 
in  favor  of  the  plaintiff,  the  present  appeal 
is  prosecuted. 

The  following  instruction,  and  others  of 
like  import,  defining  the  relative  rights  and 
19L.R.A.(N.S.) 


duties  of  common  carriers  and  their  passen- 
gers, were  excepted  to,  and   the  giving  of 
these  instructions  is  assigned  as  error:    "I 
instruct  you,  gentlemen  of  the  jury,  that  if 
you  fiild,  from  a  fair  preponderance  of  the 
evidence  in  this  case,  that  the  plaintiff,  on 
or  about  the  25th  day  of  March,  1907,  had 
in    his    possession    a    ticket    entitling   the 
plaintiff  to  ride  as  a  passenger  upon  one  of 
the    defendant's    cars    from    the    city    of 
Seattle  to  Rainier  beach,  and  that  it  was 
printed  upon  the  iface  of  the  ticket  that  the 
plaintiff  was  entitled  to  passage  from  the 
city  of  Seattle  to  Rainier  beach,  and  if  you 
further  find  that  he  went  in  the  ear  of  de- 
fendant   in   good    faith,    believing   that  he 
was  entitled  to  ride  U[)on  the  car  of  defend- 
ant upon  which  he  entered  as  a  passenger 
from  the  city  of  Seattle  to  Rainier  beach, 
then   he   became  a   passenger  of   defendant 
from  the  city  of  Seattle  to  Rainier  beach 
for  hire,  and  was  entitled  to  be  transported 
by  defendant  as  a  passenger,  and  was  en- 
titled  to   all   the   rights    and     duties    and 
privileges  of  a  passenger  for  hire  upon  that 
street  railway  line  from  the  city  of  Seattle 
to   Rainier  beach."     These   several   assign- 
ments must  be  sustained.   The  appellant  was 
not  required  to  run  all  of  its  cars  the  en- 
tire length  of  its  line,  nor  to  provide  for 
the  transfer  of  passengers  from  one  car  to 
another.     It  might   run   its  cars    to    such 
points  or  stations  as  would  best   subserve 
its  own  convenience  and  the  convenience  of 
the  traveling  public,  and  require  passengers 
to  take  such  cars  only  as  would  transport 
them   to  their  destination  without  change. 
This  the  appellant  did,  and  no  more.     The 
respondent  took  the  wrong  car  by  mistake, 
without  fault  on  the  part  of  the  appellant 
or  its  agents,  and  for  fhia  mistake  and  the 
injury    flowing   therefrom    he   alone    is    re- 
sponsible.    As  soon  as  the  car  destined  for 
Ocean   beach   had   reached   its    destination, 
and   the   respondent  was  informed  of   that 
fact  and  requested  to  leave  the  car,  it  was 
his  duty  to  do  so,  and,  as  soon  as  he  was 
given  a  reasonable  opportunity  to  leave  the 
car,  and  refused,  the  relation  of  carrier  and 
passenger    ceased,    and   the    respondent    be- 
came a  trespasser  from  that  time  forward. 
The    appellant    thereafter   owed    him    such 
duty  as  it  owes  to  trespassers,    and    none 
other;   and  these  facts  appearing  from  the 
uncontroverted  testimony,  the  court  should 
have  so  charged  the  jury.    These  errors  call 
for  a  reversal  of  the  judgment,  but  not  for 
a  dismissal  of  the  action.    As  a  trespasser, 
the  employees  of  the  appellant  might  use 
such  force  as  was  reasonably  necessary  to 
eject  the  respondent  from  the  car,  in  case 
he  refused  to  leave  of  his  own  accord,  but 
they  could  not  lawfully  eject  him  while  the 
car  was  in  motion,  so  as  to  endanger  life 
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or  limb,  nor  could  they  wilfully  or  un- 
necessarily assault  him  with  impunity.' 
The  rights  of  common  carriers  and  their 
employees  in  ejecting  trespassers  from  cars 
were  thus  stated  in  Clark  v.  Great  North- 
ern R.  Co.  37  Wash.  637,  79  Pac.  1108,  2 
A.  &  E.  Ann.  Cas.  760:  "The  true  rule  is 
that,  in  removing  trespassers  from  a  train, 
the  employees  of  the  company  may  use  such 
force  as  appears  reasonabfy  necessary,  un- 
der all  the  circumstances,  to  accomplish  the 
«»nd  in  view;  and,  if  the  trespasser  offers 
forcible  resistance,  a  jury  should  not  weigh 
with  too  much  nicety  the  degree  of  force 
resorted  to."  In  this  case  there  was  some 
testimony  tending  to  show  that  a  wilful  and 
unprovoked  assault  had  been  committed, 
and  the  weight  of  this  testimony  was  for 
the  jury.  The  appellant  requested  the 
court  to  charge  the  jury  that  it  was  in  no 
event  liable  for  the  assault  committed  by 
the  employee  called  the  greaser.  This  em- 
ployee had  nothing  to  do  with  the  operation 
of  the  cars,  or  with  the  receiving  or  dis- 
charging of  passengers,  and  for  an  assault 
committed  by  him  of  his  own  volition  and 
without  the  scope  of  his  employment  the 
company,  of  course,  would  not  be  liable.  If, 
on  the  other  hand,  this  employee  was  as- 
sisting the  conductor  in  ejecting  the  re- 
spondent from  the  car  at  the  express  or 
implied  request  of  the  conductor,  the  ap- 
pellant would  be  liable  for  his  acts  in  that 
connection. 

The  other  assignments  are  not  of  suf- 
ficient importance  to  call  for  consideration 
or  discussion;  but,  for  error  in  the  instruc- 
tions complained  of,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Hadley,  Ch.  i.,  and  Fiillerton,  Mount, 
Boot,  Dunbar,  and  Grow,  JJ.,  concur. 


WASHINGTON     SUPREME     COURT. 

STATE  OF   WASHINGTON   EX   REL.   J. 
G.    WOLFE,    Respt., 

V. 

JOHN   PARMENTER,   Appt. 
(50   Wash.*  164,   96    Pac.    1047.) 

Statates  —  sufficiency  of  title  —  error. 

1..A  provision  of  a  stat^ite  exempting 
certain  property  from  taxation  is  not  in- 
sufficiently covered  by  the  title,  which 
states  that  it  relates  to  revenue  and  taxa- 
tion, by  the  fact  that  it  further  states 
that  it  is  an  amendment  of  a  statute,  des- 
ignated by  a  chapter  and  year  of  passage, 
which  designation  is  clearly  erroneous,  the 
statute  referred  to  being  on  an  entirely 
diiTerent  subject. 
10L.Rw^.(NJS.) 


Tax  —  exemption  of  ereJits  —  consti- 
tutionality. 

2.  A  constitutional  provision  that  all 
property  shall  be  taxed  does  not  preclude 
an  exemption  of  credits,  where  the  Con- 
stitution also  provides  that  the  assess- 
meat  shall  be  uniform  and  equal,  and  at 
a  just  valuation  of  the  property. 
Same—  exemption    of   money. 

3.  Money  cannot  be  exempted  from  tax- 
ation  under  a  constitutional  provision  re- 
quiring all  property  to  be  taxed. 
Same  —  credits. 

4.  Constitutional  provisions  that  a  de- 
duction of  debts  from  credits  may  be  al- 
lowed in  assessing  taxes,  and  that  all 
property  must  be  taxed,  do  not  recognize 
credits  as  property,  so  as  to  prevent  the 
legislature  from  exempting  credits,  where 
the  Constitution  also  provides  that  taxa- 
tion shall  be  equal  and  uniform. 

Same  —  separable  provision. 

5.  The  inclusion  of  money,  which  can- 
not be  exempted  from  taxation,  in  a  pro- 
vision of  a  statute  exempting  creaits, 
which  may  properly  be  exempted,  does 
not  invalidate  the  entire  exemption. 

(Fullerton,  J.,  dissents  in  part.) 
(August    1,    1908.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Lincoln  County 
in  favor  of  relator  in  a  mandamus  proceed- 
ing to  compel  the  listing  of  certain  items 
for  taxation.     Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.   C.  A.   Pettijohn  for  appellant. 

Messrs.  Martin  &  Wilson  for  respond- 
ent. 

Messrs.  J.  H.  Easterday,  Peters  & 
Powell,  and  Hudson  &  Holt,  amid 
cuHcb: 


Note.  —  The  above  decision  seems  to  be 
one  of  first  impression  upon  the  question  of 
the  constitutionality  of  exemption  of  credits 
from  taxation,  as  an  extensive  search  has 
failed  to  disclose  any  other  case  presenting 
that  question.  It  •  will  be  observed  that 
the  court,  in  State  ex  rel.  Wolfe  v. 
Parmenteb,  does  not  deduce  the  power  to 
exempt  credits  from  taxation,  notwithstand- 
ing a  constitutional  provision  that  all  prop- 
erty should  be  -taxed,  from  any  conclusion 
upon  the  question  whether  the  taxation  of 
both  credits,  and  the  property  represented 
by  them  would  be  double  taxation,  in  vio- 
lation of  constitutional  provisions  requirin«4 
uniformity  and  equality  in  the  assessment 
of  taxes.  Therefore,  cases  discussing  the 
question  of  double  taxation  would  be  of  no 
assistance  in  arriving  at  a  decision  as  to 
the  constitutionality  of  the  exemption  of 
credits.  And  the  same  may  be  said  of 
those  cases  involving  the  deduction  of  the 
debts  owed  by  the  taxpayer  from  his  tax- 
able property. 
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Double  taxation  is  not  contemplated  by 
the    Constitution. 

Lewiston  Water  &  P.  Co.  v.  Asotin  Coun- 
ty, 24  Wash.  377,  64  Pac.  644;  Ridpath  v. 
Spokane  County,  23  Wash.  436,  63  Pac.  261. 

Taxation  which  attempts  to  tax  credits 
fails  to  meet  the  constitutional  require- 
ments of  uniformity,  equality,  and  justness, 
because,  in  so  far  as  such  a  tax  is  enforced 
against  credits,  it  results  in  double  tax- 
ation. 

People  V.  Hibernia  Sav.  &.  L.  Soc.  51  Cal. 
243,  21  Am.  Rep.  704;  Savings  &  L.  Soc.  v. 
Austin,  46  Cal.  416;  Cooley,  Const.  Lim. 
7th  ed.  p.  742;  Norris  v.  Waco,  57  Tex. 
635;  Daily  v.  Swope,  47  Miss.  367;  12  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  272. 

Notes,  accounts,  mortgages,  etc.,  have 
been  considered  subjects  for  express  exemp- 
tion from  taxation  by  law  writers  and 
courts,  even  where,  under  their  Constitu- 
tions, it  was  expressed  that  "all  property, 
real  and  personal,''  is  subject  to  taxation. 

State  ex  rel.  Da  Ponte  v.  Board  of  As- 
sessors, 35  La.  Ann.  651;  Miller  v.  Wilson, 
60  Ga.  505;  Judson,  Taxn.  If  72,  p.  72; 
First  Nat.  Bank  v.  Chehalis  County,  6 
Wash.  70,  32  Pac.  1051;  Washington  Nat. 
Bank  v.  King  County,  9  Wash.  608,  38  Pac. 
219. 

If  the  act  should  be  unconstitutional  in 
part,  it  would  not,  for  that  reason,  be  in- 
valid as  to  the  rest. 

State  V.  Poole,  42  Wash.  192,  84  Pac. 
727 ;  State  ex  rel.  Matson  v.  Superior 
Court,  42  Wash.  491,  85  Pac.  264;  Nathan 
V.  Spokane  County,  36  Wash.  26,  66  L.R.A. 
336,  102  Am.  St.  Rep.  888,  76  Pac.  621; 
Pullman  State  Bank  v.  Manring,  18  Wash. 
250,  61  Pac.  464. 

Clerical  errors  in  titles  to  amendatory 
acts  are  immaterial,  provided  the  court  can 
determine  with  certainty  the  statute,  sec- 
tion, or  law  intended  to  be  revised. 

Madison,  W.  &  M.  PI.  Road  Co.  v. 
Reynolds,  3  Wis.  287;  Penberthy  v.  Lee,  51 
Wis.  261,  8  N.  W.  116;  State  v.  McCracken, 
42  Tex.  383;  School  Directors  v.  School 
Directors,  73  111.  249;  Clare  v.  State,  68 
Ind.  17;  Citizens'  Street  R.  Co.  v.  Haugh, 
142  Ind.  254,  41  N.  E.  633;  Pue  v.  Hetzell, 
16  Md.  539;  The  Borrowdale,  39  Fed.  376. 

Messrs.  James  B.  Howe  and  R.  G. 
Sharpe  also  amici  curice. 

Hadley,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  instituted  in  the  superior 
court  of  Lincoln  county,  and  it  is  in  the 
nature  of  an  action  in  mandamus  to  require 
the  assessor  of  that  county  to  list  for  tax- 
ation purposes,  for  the  year  1908,  mort- 
gages, notes,  accounts,  moneys,  certificates 
of  deposit,  tax  certificates,  judgments, 
19L.R.A.(N.S.) 


bonds,  and  warrants.  In  terms  the  petition 
asks  for  a  writ  of  prohibition  to  prohibit 
the  assessor  from  allowing  the  above-men- 
tioned items  to  become  exempt  from  tax- 
ation; but,  in  effect,  the  relief  sought  is 
affirmative  and  in  the  nature  of  mandamus. 
The  assessor  demurred  to  the  petition,  on 
the  ground  that  it  does  not  state  facts  suf- 
ficient to  authorize  the  issuance  of  a  writ. 
The  demurrer  wks  overruled,  and,  in  the 
absence  of  further  pleading,  judgment  was 
entered  commanding  the  assessor  to  list  and 
assess  all  the  items  specified  above,  llie 
assessor  has  appealed. 

It  is  urged,  in  support  of  the  demurrer, 
that  it  was  the  duty  of  appellant  to  refuse 
to  list  the  items  mentioned  by  reason  of 
the  act  of  the  legislature  as  found  in  chap- 
ter 48,  at  page  69  of  the  Session  Laws  of 
1907.  Section  1  of  that  act  is  as  follows: 
"That  section  3  of  'chapter  83  of  the  Laws 
of  1897,  amended  June  12,  1901,'  is  hereby 
amended  to  read  as  follows:  Sec.  3. 
Personal  property,  for  the  purpose  of  tax- 
ation, shall  be  construed  to  embrace  and  in- 
clude, without  especially  defining  and 
enumerating  it,  all  goods,  chattels,  stocks, 
or  estates;  all  improvements  upon  lands, 
the  fee  of  which  is  still  vested  in  the  United 
States,  or  in  the  state  of  Washington,  or  in 
any  railroad  company  or  corporation,  and 
all  and  singular  of  whatsoever  kind,  name, 
nature,  and  description,  which  the  law  may 
define  or  the  courts  interpret,  declare,  and 
hold  to  be  personal  property,  for  the  pur- 
pose of  taxation,  and  as  being  subject  to  the 
laws  and  under  the  jurisdiction  of  the 
courts  of  this  state,  whether  the  same  be 
any  marine  craft,  as  ships  and  vessels,  or 
other  property  holden  under  the  laws  and 
jurisdiction  of  the.  courts  of  this  state,  be 
the  same  at  home  or  abroad:  Provided, 
that  the  ships  or  vessels  registered  in  any 
customhouse  of  the  United  States  within 
this  state,  which  ships  or  vessels  are  used 
exclusively  in  trade  between  this  state  and 
any  of  the  islands,  districts,  territories, 
states  of  the  United  States,  or  foreign  coun- 
tries, shall  not  be  listed  for  the  purpose  of 
or  subject  to  taxation  in  this  state,  such 
vessels  not  being  deemed  property  within 
this  state :  Provided,  that  mortgages,  notes, 
accounts,  moneys,  certificates  of  deposit,  tax 
certificates,  judgments,  state,  county,  mu- 
nicipal, and  school  district  bonds  and  war- 
rants shall  noii  be  considered  as  property 
for  the  purpose  of  this  chapter,  and  no  de- 
duction shall  hereafter  be  allowed  on  ac- 
count of  an  indebtedness  owed."  It  will  be 
seen  that  the  efl'ect  of  the  closing  proviso  of 
the  section  is  to  exempt  from  taxation  the 
items  there  enumerated.  If,  therefore,  the 
statute  is  a  valid  one,  the  appellant  did  hia 
duty;  but,  if  it  violates  constitutional  limi- 
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tations,  the  judgment  of  the  court  was 
right.  The  constitutionality  of  the  statute 
is  the  only  question  involved  in  this  appeal. 

It  is  contended  that  the  act  is  invalid  be- 
cause of  insufficiency  of  the  title.  The  title 
is  aa  follows:  "An  Act  Amending  an  Act 
Entitled,  'An  Act  to  Amend  Section  3,  of 
Chapter  83  of  the  Laws  of  1897  Relating  to 
Revenue  and  Taxation/  Passed  the  Senate 
and  the  House,  June  12,  1901,  Notwith- 
standing the  Veto  of  the  Governor,  and  De- 
claring an  Emergency."  If  it  is  necessary 
to  pay  strict  regard  to  everything  contained 
in  this  title,  then  it  is  singularly  involved. 
Reference  to  chapter  83,  p.  221,  of  the  Laws 
of  1897,  to  which  the  title  refers  as  the 
law  amended  by  this  act,  discloses  that  it 
treats  of  monuments  and  notices  upon  min- 
ing claims.  It  is  manifest  that  the  refer- 
ence to  the  former  statute  is  a  pure  error, 
as  the  two  acts  relate  to  subjects  entirely 
separate  and  distinct.  This  title  does,  how- 
ever, further  state  the  subject  as  ''relating 
to  revenue  and  taxation,"  and  the  body  of 
the  act  clearly  and  succinctly  treats  of  that 
subject  alone.  The  subject  of  exemption 
from  taxation  treated  in  the  body  of  the 
act  is  included  in  the  general  subject  speci- 
fied in  the  title.  We  think  the  erroneous 
reference  to  the  former  statute  must  be 
treated  as  mere  surplusage,  and,  inasmuch 
as,  without  that  part  of  the  title,  there  is 
a  clearly-stated  and  single  subject,  which 
is  followed  by  a  clear  treatment  of  that 
subject  in  the  act  itself,  the  statute  be- 
comes an  independent  one,  and  has  the  ef- 
fect of  amending  any  existing  statute  upon 
the  subject,  and  of  repealing  by  implication 
any  previously  existing  provisions  in  con- 
flict with  it.  We  therefore  hold  that  the 
act  is  not  invalid  by  reason  of  its  title. 

It  is  further  urged  that  the  act  violates 
§§  1  and  2  of  article  7  of  the  state  Constitu- 
tion. Section  1  contains,  among  other 
things,  the  following :  ** All  property  in  the 
state  not  exempt  under  the  laws  of  the 
United  States  or  under  this  Constitution 
shall  be  taxed  in  proportion  to  its  value,  to 
be  ascertained  as  provided  by  law."  Sec- 
tion 2  is,  in  part,  as  follows:  "The  legis- 
lature shall  provide  by  law  a  uniform  and 
equal  rate  of  assessment  and  taxation  on 
all  property  in  the  state,  according  to  its 
value  in  money,  and  shall  prescribe  sucli 
regulations  by  general  law  as  shall  secure 
a  just  valuation  for  taxation  of  all  prop- 
erty, so  that  every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value 
of  his,  her,  or  its  property:  Provided, 
that  a  deduction  of  debts  from  credits  may 
be  authorized."  It  is  argued  that  the  ex- 
emption of  the  items  mentioned  in  the 
statute  violates  the  constitutional  provision 
of  §  1,  quoted  above,  which  requires  that 
19LJl.A.(NJ3.) 


all  property  in  the  state  shall  be  taxed  ex- 
cept such  as  is  exempt  under  the  laws  of 
the  United  States,  or  under  the  Constitu- 
tion of  the  state.  It  is  contended  that 
credits  such  as  mortgages,  notes,  and  ac- 
counts are  property,  and  cannot  be  exclud- 
ed by  the  legislature  from  the  subjects  of 
taxation.  The  argiunent  assumes  that  all 
property  in  the  state  cannot  be  taxed  with- 
out the  taxation  of  credits.  Is  the  assump- 
tion correct?  The  Constitution  simply  re- 
quires that  all  property  shall  be  taxed,  but 
the  method  of  doing  it  is  left  to  the  legis- 
lature. If  the  method  devised  by  the  legis- 
lature reaches  all  property  in  fact,  then 
there  is  no  violation  of  the  Constitution. 
It  is  possible  to  assess  the  same  property 
in  different  ways,  any  one  of  which  would 
subject  the  entire  property  to  the  tax.  For 
example,  one  person  may  own  the  fee  title 
to  real  estate,  and  another  may  own  an 
easement  or  a  leasehold  therein.  All  of 
these  arc  property,  but  it  cannot  be  succes- 
fully  maintained  that  all  of  them  must  be 
taxed  in  order  to  satisfy  the  Constitution. 
The  state  taxes  the  land  as  an  entirety,  and 
leaves  the  owners  of  the  several  interests 
to  make  such  adjustments  as  they  choose. 
The  constitutional  requirement  that  all 
property  shall  be  taxed  is  certainly  satis- 
fied through  a  method  by  which  the  total  of 
all  wealth  in  the  state  is  once  taxed. 
Double  taxation  should  be  avoided  as  far 
as  possible,  and,  in  any  event,  the  Consti- 
tution should  not  be  so  construed  as  to  re- 
quire it.  In  an  effort  to  tax  all  property  it 
is,  however,  difficult  to  avoid  double  tax- 
ation in  some  particulars.  The  complexity 
of  established  business  methods  is  such 
that  property  appears  and  then  reappears 
in  representative  forms.  The  actual  prop- 
erty of  a  corporation  reappears  in  the 
hands  of  its  stockholders  in  the  shape  of 
corporate  stock,  lliat'the  taxation  of  the 
corporate  property  and  also  of  its  capital 
stock  amounts  to  double  taxation  was 
recognized  by  this  court  in  Lewiston  Water 
&  P.  Co.  v.  Asotin  County.  24  Wash.  371, 
64  Pac.  544.  The  court  observed  in  that 
case  as  follows:  "But,  as  we  have  seen, 
the  assessment  of  the  capital  stock  of  a 
domestic  corporation  which  has  all  its 
property  in  which  the  capital  stock  is  in- 
vested already  assessed  is  duplicate  tax- 
ation, and  this  latter  result  will  not  be  in- 
ferred without  specific  legislation.  It  may 
be  further  observed  that  §  1676,  Ballinger's 
Anno.  Codes  &  Statutes,  in  providing  the 
method  for  the  assessment  of  domestic 
corporations  such  as  this,  does  not  con- 
template duplicate  taxation."  See  also 
Ridpath  v.  Spokane  County.  23  Wash.  436, 
63  Pac.  261.  All  the  provisions  of  the 
Constitution  on  the  subject  of  taxation  can- 
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not  be  fully  and  literally  met.  For  pur- 
\i08es  of  present  consideration,  these  pro- 
visions may  be  stated  as  follows:  "AH 
property"  shall  be  taxed.  The  assessment 
shall  be  ''uniform  and  equal,"  and  a  "just 
valuation"  shall  be  placed  upon  all  prop- 
erty, so  that  every  person  shall  pay  a  tax 
,  in  proportion  to  the  value.  No  method  of 
taxation  in  its  results  can  fully  accomplish 
all  that  the  Constitution  declare  shall  be 
done.  As  near  an  approach  to  a  full  com- 
pliance as  is  reasonably  possible  is  all  that 
can  be  expected  of  the  legislature.  One  re- 
quirement of  the  Constitution  is  as  man- 
datory in  its  nature  as  another.  It  is  just 
as  imperative  that  taxation  shall  be  uni- 
form and  equal  upon  all  property  as  it  is 
that  all  property  shall  be  taxed.  It  is 
manifest  that  a  system  which  subjects  some 
property  to  double  taxation  is  not  uniform 
and  equal.  Any  method  which  can  be  de- 
vised by  the  legislature  must  necessarily  be 
defective  in  some  particulars,  and  must  fail 
to  meet  with  exactness  every  standard  set 
by  the  Constitution.  Any  method  adopted 
by  the  legislature  which  reasonably  compre- 
hends the  taxation  of  all  property  once  in 
some  form,  and  which  seeks  to  accomplish 
uniformity  by  avoiding  double  taxation  as 
far  as  possible,  should'  receive  judicial  sanc- 
tion, for  the  reason  that  the  constitutional 
provisions  are  harmonized  by  such- a  method 
as  fully  as  complete  harmony  thereunder 
can  be  accomplished. 

It  will  be  seen  that  the  items  specified  by 
the  statute  of  1907,  which  shall  not  be  con- 
sidered as  property  for  the  purposes  of  as- 
sessment and  taxation,  may  all  be  classi- 
fied as  "credits,"  except  the  item  of 
"moneys."  So  far  as  credits  are  concerned, 
if  it  is  demonstrable  that  the  total  wealth 
of  the  state  can  be  once  taxed  without  the 
taxation  of  credits  in  any  form,  we  think 
the  Constitution  is  satisfied  without  the 
taxation  of  credits.  The  multiplicity  of 
credits  does  not  add  to  the  property  wealth 
of  the  state.  If  A.  buys  of  B.  a  piece  of 
real  estate,  and  agrees,  by  promissory  note 
or  otherwise,  to  pay  $5,000  therefor,  there 
is,  as  a  result,  in  the  hands  of  B.  a  credit 
in  the  amount  of  $5,000;  but  there  is  not 
thereby  created  $6,000  more'  property  or 
wealth.  By  the  transaction  the  land  has 
passed  from  B.  into  the  possession  and  con- 
trol of  A.,  and  is  taxable  the  same  as  if  it 
had  remained  with  B.  The  credit  hi  the 
hands  of  B.  is  a  matter  of  no  value  or  conse- 
quence except  for  the  prospect  or  laith  that 
A.  will,  in  the  future,  deliver  to  B.  $6,000 
in  actual  money  or  other  property.  That 
money  or  property  that  may  in  the  future 
come  to  B.  is  still  in  the  hands  of  A.,  or 
someone  else  from  whom  A.  will  procure  it. 
and  it  is  meanwhile  taxable  at  some  place, 
19L.R.A.(N.S.) 


wherever  it  may  be,  no  matter  who  pos- 
sesses it  or  controls  it,  whether  within  or 
without  this  state.  The  credit  in  the  hands 
of  B.  is  simply  the  right  to  demand  the  de- 
livery of  $5,000  worth  of  property  at  aome 
time  in  the  future.  To  tax  both  this  right 
and.  the  property  which  it  represents  is 
clearly  double  taxation.  A  similar  illustra- 
tion applies  to  a  loan  of  money.  At  this 
point  it  is  proper  to  remark  that  we  think 
moneys  cannot  properly  be  classified  with 
credits,  as  is  done  in  the  statute  of  1907. 
Money  in  practical  commercial  operations 
possesses  such  value  by  way  of  immediate 
purchasing  or  exchange  powers  as  in  effect 
robs  it  of  a  mere  rejiresentative  character, 
and  clothes  it  with  the  dignity  of  property 
having  intrinsic  value.  We  therefore  think 
that  the  proviso  in  question  must  be  held 
to  be  inoperative  so  far  as  money  is  coo- 
cerned,  since  to  exempt  it  from  taxation 
would  amount  to  a  palpable  effort  to  avoid 
the  taxation  of  all  property.  Recurring 
now  to  the  illustration  as  to  a  credit  cre- 
ated by  the  loan  of  money,  wc  will  sup- 
pose that  A.  borrows  from  B.  $5,000  in 
cash.  A.,  instead  of  B..  becomes  the  pos- 
sessor of  the  money,  and  either  it,  or  its 
equivalent  in  other  property  which  it 
purchases  for  A.,  becomes  taxable  in  the 
latter's  hands.  To  tax  the  money  in  A.'s 
hands  and  also  the  mere  right  which  B. 
has  to  call  upon  A.  for  its  repayment  is 
clearly  double  taxation.  These  illustrations, 
it  is  believed,  should  apply  to  all  credits. 
Credits  are,  in  efl"ect,  the  mere  legal  right 
with  which  one  is  clothed  to  demand  the 
delivery  of  money  or  other  property  in  the 
future;  and  until  such  transfer  of  posses- 
sion is  made,  that  property  is  taxed  wher- 
ever it  may  be.  Thus  the  total  actual  prop- 
erty or  wealth  of  the  state  may  be  once 
taxed  without  the  taxation  of  credits,  and 
the  constitutional  requirement  is  thereby 
fully  met. 

In  People  v.  Hibernia  Sav.  &  L.  Soc.  51 
Cal.  243,  21  Am.  Rep.  704,  it  was  held,  under 
constitutional  provisions  similar  to  ours, 
that  credits  are  not  property,  subject  to 
taxation  within  the  meaning  of  the  Consti- 
tution, which  provides  for  the  uniform  tax- 
ation of  all  property  in  the  state  in  pro- 
portion to  its  value.  It  is  not  necessary, 
in  order  to  sustain  our  statute  of  1907,  that 
it  should  be  held,  as  was  done  in  California, 
that  the  legislature  cannot,  in  its  dis- 
cretion, provide  for  the  taxation  of  credits. 
It  is  sufficient  to  say  that  the  omission  of 
credits  from  a  scheme  of  taxation  does  not 
violate  the  requirement  that  all  actual 
property  shall  be  taxed.  It  is  argued  that 
State  ex  rel.  Chamber lin  v.  Daniel,  17 
Wash.  Ill,  49  Pac.  243,  is  decisive  of  this 
controversy   in   favor   of   respondent.      The 
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act  there  under  consideration  exempted 
from  taxation  in  the  hands  of  each  person 
$500  of  personal  property  and  $500  of  im- 
provements upon  land.  It  will  be  seen  that 
the  act  exempted  actual  property,  and  its 
enforcement  would  have  deducted  a  large 
amount  from  the  aggregate  of  the  actual 
property  wealth  of  the  state  as  not  taxable, 
thus  plainly  violating  the  requirement  that 
all  property  shall  be  taxed.  We  have  seen 
that  the  statute  under  discussion  in  the 
case  at  bar  does  not  prevent  the  taxation  of 
the  total  wealth  of  the  state  once,  but  it 
does  prevent  double  taxation  by  way  of  as- 
sessing credits.  The  case  cited  is  therefore 
not  in  point  upon  the  question  presented 
here. 

It  is  urged  that  the  makers  of  our  Consti- 
tution must  have  intended  to  declare  that 
credits  are  property  which  must  be  taxed, 
from  the  fact  that  §  2  of  article  7,  supra, 
provides  that  '"a  deduction  of  debts  from 
credits  may  be  authorized."  It  is  insisted 
that  the  above  words  are  a  clear  constitu- 
tional recognition  of  credits  as  property. 
If,  however,  we  should  recognize  the  argu- 
ment as  forcible,  and  should  undertake  to 
adopt  it,  we  should  at^once  be  met  with  the 
requirement  in  the  same  section  that  all 
taxation  shall  be  uniform  and  equal.  We 
have  seen  that  the  taxation  of  credits  vio- 
lates uniformity  and  equality  and  effects 
double  taxation.  The  great  and  principal 
subject  treated  in  the  section  is  that  of  uni- 
formity and  equality  of  taxation.  It  over- 
shadows everything  else,  and  whatever  else 
is  mentioned  in  the  section  is  merely  inci- 
dental to  the  main  subject.  Having  refer- 
ence to  the  main  subject,  it  cannot  be  held 
that  uniformity  can  be  preserved  if  the 
Constitution  means  that  credits  must  be 
taxed.  It  is  our  duty  to  adopt  such  con- 
struction as  will  most  nearly  harmonize  all 
provisions  in  the  section,  with  the  evident 
chief  purpose  sought  to  be  accomplished. 

With  the  mere  policy  of  the  statute  the 
courts  have  nothing  to  do,  except  in  so  far 
as  the  same  may  throw  light  upon  the  legis- 
lative intention.  It  may  be  stated,  in  this 
connection  as  a  matter  of  common  knowl- 
edge, that  one  of  the  most  fruitful 
sources  of  inequality  in  taxation  is  the  at- 
tempt to  tax  credits.  Laws  for  that  pur- 
pose can  never  be  effectively  enforced.  Ef- 
forts to  conceal  the  existence  of  the  credits 
are  so  successful  that  a  few  honest  per- 
sons pay  the  taxes,  and  the  large  majority 
of  holders  do  not.  Moreover,  in  practical 
experience,  the  tax  is  not  really  paid  by 
the  holder  of  the  credit,  but  it  is  paid  by 
his  debtor.  When  mortgages  are  taxed,  the 
mortgagee  seldom  pays  the  tax;  but  the 
burden  thereof  is  imposed  upon  the  mort- 
gagor by  way  of  increased  rates  of  interest 
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Qr  otherwise,  and  the  same  may  be  said  as 
to  increased  rates  of  interest  imposed  upon 
borrowers  generally.  Such  results  cannot 
well  be  avoided,  and  doubtless  the  legisla- 
ture had  such  considerations  in  mind  as 
supporting  the  policy  of  this  law.  It  was 
no  doubt  believed  that  all  the  wealth  of  the 
state  can  be  once  taxed  without  the  tax- 
ation of  credits,  and  that,  with  the  consti- 
tutional requirement  as  to  taxation  of  all 
property  thus  satisfied,  uniformity  and 
equality  can  be  the  better  effected  and  the 
abuses   above   mentioned    largely   corrected. 

We  therefore  think,  for  the  foregoing 
reasons,  that  the  statute  is  not  unconstitu- 
tional, except  in  so  far  as  it  attempts  to 
exempt  moneys  from  taxation.  That,  how- 
ever, does  not  invalidate  the  other  provi- 
sions, as  has  been  often  held.  The  general 
demurrer  was  properly  overruled,  inasmuch 
as  a  cause  of  action  was  stated  so  far  as 
the  listing  of  moneys  is  concerned,  but  the 
judgment  should  be  modified  so  as  to  com- 
mand the  appellant  to  list  all  moneys  for 
taxation,  and  further  provide  that  all  credit 
items  mentioned  in  the  statute  of'  1907 
shall  be  excluded  from  the  assessment  lists. 

It  is  so  ordered,  and-  the  cause  is  remand- 
ed, with  instructions  to  so  proceed.  The 
appellant  shall  recover  the  costs  on  appeal. 

Rudkln,    Mount,    Crow^   and  Dunbar, 

JJ.  concur. 

Fullerton,   J.,  dissenting: 

I  am  compelled  to  dissent  both  from  the 
conclusion  and  judgment  in  this  case.  The 
decision  is  rested,  as  I  understand  it,  on 
three  propositions:  (1)  That  credits  are 
not  property;  (2)  that  to  tax  credits  vio- 
lates the  principle  of  equality  and  uniform- 
ity in  taxation,  required  by  the  Constitu- 
tion ;  and  ( 3 )  that  credits  are  taxed  by  the 
taxation  of  the  tangible  property  of  the 
state.  As  the  questions  decided  are  impor- 
tant, I  feel  justified  in  briefly  stating  the 
grounds  of  my  dissent. 

L  The  constitutional  provisions  on  the 
subject  of  taxation  appropriate  to  the  ques- 
tions before  the  court  are  set  out  in  the  ma- 
jority opinion,  and  need  not  be  reproduced 
here.  A  reading  of  them  makes  it  at  once 
manifest  that  it  was  the  purpose  and  intent 
of  the  framers  of  the  Constitution,  as  well 
as  that  of  the  people  who  adopted  it,  to  re- 
quire, for  the  purposes  of  revenue,  the  taxa- 
tion of  all  private  property  in  the  state,  of 
whatsoever  kind  or  nature,  equally  and  uni- 
formly, in  proportion  to  its  value  in  money. 
The  language  is  explicit.  It  admits  of  no 
limitation  or  construction.  "All  property" 
is  named,  and  the  only  exception  provided 
for  is  that  a  deduction  of  debts  from  credits 
may  be  authorized.    The  questions  therefore 


712 


WASHINGTON  SUPREME  COURT. 


Adq^ 


naturally  arise:  What  is  meant  by  the 
word  "property"  ?  and  in  what  sense  was  the 
word  used  in  the  Constitution  7  That  mort- 
gages, notes,  accounts,  moneys,  certificates 
of  deposit,  tax  certificates,  judgments,  and 
state,  county,  municipal,  and  school  district 
bonds  and  warrants  are  property  in  the 
general  and  popular  sense  of  that  term 
hardly  admits  of  doubt.  They  are  so 
termed  and  considered  by  all  English- 
speaking  people,  by  all  law-writers,  and  by 
the  entire  commercial  world.  They  are  held 
by  the  courts  to  be  protected  against  spolia- 
tion and  theft  by  the  statutes  which  make 
it  a  crime  to  despoil  or  steal  personal  prop- 
erty. The  question  of  ownership  and  title 
to  them  is  daily  the  subject  of  controversy 
in  the  civil  courts.  They  are  daily  the  sub- 
ject of  barter  and  sale  in  all  the  marts  of 
commerce.  They  have  value  in  money,  and 
constitute  and  make  up  the  most  satisfac- 
tory character  of  wealth  that  mankind  pos- 
sesses. In  fine,  they  have  all  the  attributes 
of  property.  These  propositions  are  mat- 
ters (jf  common  knowledge,  and  citations  of 
authorities  are  not  necessary  to  establish 
them.  That  the  word  "property*'  was  used 
in  the  Constitution-  in  its  general  sense 
seems  to  me,  also,  to  be  free  from  doubt.  It 
is  a  cardinal  rule  of  construction  that  the 
language  of  a  state  Constitution,  more  than 
that  of  any  other  written  instrument,  is  to 
be  taken  in  its  general  and  popular  sense. 
The  reason  for  the  rule  lies  in  the  fact  that 
its  makers  are  the  people  who  adopt  it.  Its 
language  is  their  language,  and  its  words 
have  meaning  as  they  commonly  understand 
them.  When,  therefore,  words  are  used 
which  have  both  a  general  and  a  technical 
sense,  the  former  must  prevail  over  the  lat- 
ter, unless  the  very  nature  of  the  subject- 
matter  indicates,  or  the  context  suggests, 
that  the  technical  sense  was  intended.  In 
the  sentence  in  which  the  word  "property" 
is  used  in  the  constitutional  provision  quot- 
ed, there  is  no  attempt  at  definition.  It  is 
used  without  connection  with  any  sentence 
or  phrase  which  limits  its  meaning.  Nor  is 
there  elsewhere  any  limitation  upon  its 
meaning.  Indeed,  there  is  no  reason  for 
concluding  that  the  word  was  used  other 
than  in  its  general  sense.  That  the  makers 
of  the  Constitution  had  the  right  to  provide 
for  the  taxation  of  credits,  if  they  so  de- 
sired, I  think  will  be  conceded.  It  will  be 
conceded,  also,  that  this  could  be  done  by 
the  use  of  general  terms.  Therefore,  it  be- 
ing true  that  the  obligations  here  enumerat- 
ed are  "property"  in  the  general  sense  of 
that  term,  and  it  being  true  that  the  Consti- 
tution makers  used  the  terra  "property"  in 
its  general  sense,  it  mu^t  follow  that  the 
Constitution  requires  the  taxation  of  these 
obligations.  But  there  is  another  ireason 
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more  potent  to  my  mind  than  even  the  fore- 
going, which  shows  that  the  framers  of  the 
Constitution  intended  to  provide  for  the 
taxation  of  credits  by  the  use  of  the  general 
term  "property."  They  authorized  the  leg- 
islature, when  providing  the  method  of  tar- 
ation,  to  allow  a  deduction  of  debts  fron 
credits.  Clearly,  if  it  had  not  been  under- 
stood that  credits  were  property,  and  tax- 
able as  such,  this  deduction  would  not  have 
been  authorized. 

2.  Does  the  taxation  of  credits  violate 
the  principle  of  equality  and  uniformity  in 
taxation  required  by  the  Constitution?  The 
affirmative  argument  is  that  to  tax  these  ob- 
ligations is  double  taxation.  Thus  it  is 
said  that  if  A.  loans  6.  $5,000,  and  takes 
B.'s  obligation  to  repay  that  sum,  it  is 
double  taxation  to  tax  the  obligation  in  A.'s 
hand  and  the  money  in  B.'s ;  but,  if  this  be 
true,  and  the  obligation  be  property,  I  can- 
not understand  how  the  rul^  of  uniformity 
and  equality  is  advanced  by  exempting  the 
obligation.  It  seems  to  me  that  this  but 
further  confuses  the  matter.  It  cannot  be 
said  that  the  obligation  is  doubly  assessed. 
If  any  property  is  doubly  assessed,  it  is 
the  money,  and  to  exempt  the  obligation 
exempts  the  wrong  thing.  But  it  is  not 
sound  for  another  reason.  When  A.,  the 
money  loaner,  loans  to  B.,  the  borrower, 
$5,000,  and  takes  his  obligation  to  repay 
the  loan,  A.'s  wealth  is  not  thereby  de- 
creased $5,000,  nor  is  B.'s  wealth  increased 
$5,000.  The  parties  have  only  made  an 
exchange  of  wealth,  and  each  has  exactly 
the  same  amount  of  wealth  he  had  before. 
If  therefore  each  paid  taxes  on  $5,000  before 
the  exchange,  in  justice  and  equity  each 
ought  to  pay  taxes  on  a  like  amount  there- 
after. The  law  as  it  heretofore  existed, 
however,  seems  to  have  made  A.  pay,  after 
the  exchange,  on  $5,000,  and  B.  on  $10,000. 
To  correct  the  evil  the  legislature  relieves 
A.  entirely,  still  leaving  B.  to  pay  on  dou- 
ble the  amount  he  possesses.  This,  to  my 
mind,  is  not  equality  and  uniformity  in 
taxation.  Nor  do  I  think  any  law  can 
equalize  taxes  which  exempts  from  tax- 
ation the  creditor  class.  The  burden  of  dou- 
ble taxation  never  falls  upon  them.  It  falls 
in  every  instance  upon  the  property-holding 
debtor  class,  since  it  is  the  debtor  who  does 
not  have  the  absolute  interest  in  the  prop- 
erty he  possesses.  Laws  which  allow  the 
debtor  to  deduct  from  the  assessed  value 
of  his  property  debts  in  good  faith  owing  by 
him  have,  for  that  reason,  a  sense  of  equity; 
but  there  is  no  sense  of  equity  or  justice  in 
exempting  from  taxation  money  and  credits. 

3.  Finally,  it  is  snid  that  credits  are 
taxed  in  other  forms  of  property,  and  for 
that  reason  their  exemption  from  taxation 
as   credits  is  justified.     The  argument  in 
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support  of  this  proposition  is  that  credits 
are  but  representations  of  interests  in  the 
tangible  property  of  the  state,  and  that, 
when  the  tangible  property  of  the  state  is 
taxed,  all  the  wealth  within  the  state  is 
taxed.  But  I  must  dissent  from  tliis 
proposition  also.  It  assumes — ^what  is 
obviously  not  the  fact — that  there  is  no 
wealth  in  credits  independent  of  tan- 
gible property.  Suppose  that  to-morrow 
a  person  should  come  into  this  state 
from  some  other  state,  bringing  with  him 
stocks  and  bonds  to  the  value  of  a  million 
dollars  of  some  solvent  railroad  corporation 
whose  lines  do  not  touch  this  state,  would 
anyone  say  that  he  had  brought  no  wealth 
into  the  state,  or  that  the  wealth  of  the 
state  had  not  been  increased?  Or  would 
anyone  say  that  the  stocks  and  bonds  were 
taxed  by  the  taxation  of  the  tangible  prop- 
erty of  the  state?  Obviously  not.  How, 
then,  can  it  be  said  that  the  wealth  of  the 
state  is  taxed  by  the  taxation  of  its  tangi- 
ble property?  It  is  no  answer  to  say  that 
these  bonds  are  taxed  by  the  taxation  of  the 
railroad  in  another  state.  This  does  not 
satisfy  our  own  laws,  Vliich  require  that 
all  property  within  the  state  be  taxed.  Nor 
docs  it  satisfy  the  justice  of  the  matter.  So 
long  as  this  property  is  within  the  state, 
it  requires  the  care  and  protection  of  the 
laws  of  the  state,  and  it  is  only  right  that 
it  should  contribute  its  proportionate  share 
to  the  maintenance  of  the  state.  Further- 
more, if  credits  be  property  in  any  form, 
they  must  be  taxed  as  property.  The  Con- 
stitution does  not  recognize  vicarious  tax- 
ation. The  requirement  that  all  property 
must  be  taxed  means  that  it  must  be  taxed 
directly,  in  the  form  it  presents  itself  when 
the  assessment  lists  are  made  up,  not  in  the 
form  of  substitutes.  Again,  it  is  suggested 
in  this  connection,  and  it  is  a  common  argu- 
ment used  in  support  of  laws  of  this  char- 
acter, that  credits  escape  taxation  in  the 
major  part  through  the  dishonesty  of  their 
holders,  and  that,  when  they  are  found,  the 
tax  is  paid  by  the  debtors  in  the  way  of 
increased  interest;  but  this  does  not  appear 
to  me  to  argue  in  favor  of  the  exemption 
of  credits.  If  the  laws  are  so  lax  as  to  per- 
mit credits  to  escape  taxation,  the  remedy  is 
to  reform  the  law,  not  to  exempt  credits. 
It  will  not  do  to  say  that  no  tax  law  can  be 
framed  that  will  reach  credits.  This  is  no 
place  to  point  out  remedies,  but  when  the 
law  places  the  premium  upon  honesty,  in- 
stead of  upon  dishonesty,  in  these  matters, 
the  evil  will  disappear.  But  supposing  it 
be  true  that  a  goodly  part  of  the  credits  of 
the  state  will  escape  the  assessor  under 
the  best  framed  law,  is  it  not  better  that 
the  part  that  can  be  reached  be  taxed,  than 
that  all  be  allowed  to  escape?  No  one 
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pretends  that  the  assessor  reaches  all  of  the 
tangible  personal  property  in  the  state,  yet 
I  have  never  heard  this  given  as  a  reason 
for  the  exemption  from  taxation  of  all 
tangible  personal  property. 

The  claim  that  the  borrower  pays  the 
taxes  on  credits  in  the  way  of  interest  is 
only  true  in  a  general  sense.  It  is  true 
in  the  sense  that  the  renter  pays  the  taxes 
on  rented  land  in  the  way  of  rents,  that 
the  builder  pays  the  taxes  on  the  manufac- 
turing plants  when  he  pays  the  cost  of  the 
building  material,  that  the  consumer  pays 
the  tax  on  the  products  he  consumes  when 
he  pays  the  price  of  the  consumed  products; 
but  it  is  true  in  no  other  sense.  The  rate 
of  interest  is  regulated  by  law  in  this  state, 
and  it  is  this  law  that  governs  interest 
rates.  Experience  has  shown  that  it  is  only 
by  law  that  the  exaction  of  excessive  and 
exorbitant  interest  can  be  prevented.  It  is 
never  done  by  freeing  money  and  credits 
from  taxation.  Nor  is  interest  lessened  to 
any  material  extent  thereby.  This  is  so  be- 
cause freedom  from  taxation  is  only  one, 
and  a  minor  one,  of  the  many  conditions 
that  regulate  rates  of  interest.  The  maxi- 
mum rate  allowed  by  law  is  always  exacted 
if  the  demand  for  money  at  the  time  justi-  * 
ties  it,  regardless  of  other  conditions,  and 
the  fact  that  credits  are  or  are  not  taxed  is 
hardly  considered  as  an  element  when  de- 
terming  whether  the  maximum  rate  shall  be 
exacted. 

But  these  latter  considerations  are  beside 
the  question.  If  the  Constitution  declares 
that  notes,  accounts,  moneys,  certificates  of 
deposit,  and  the  like  are  property,  and  tax- 
able as  such,  the  legislature  is  without  pow- 
er to  exempt  them  from  taxation,  and  any 
statute  attempting  so  to  do  is  void.  I  be- 
lieve it  has  so  declared,  and  for  that  reason 
I  thing  the  judgment  of  the  lower  court 
should  be  affirmed. 
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STATE  OF  WEST  VIRGINIA 

V. 

FANK  STEVENSON,  Plff.  in  Em 
(—  W.  Va.  — ,  62  S.  E.  688.) 

Trial  —  Judges  —  special  —  regular. 

1.  It    is    reversible    error    for    a    regular 
judge,  pending  the  trial  of  a  cause  &gun 


Headnotes  by  Miller,  J. 


Note.  «-  An  extensive  search  has  failed  to 
disclose  any  other  case  involving  the  r'lfsht 
of  an  accused  person  who  has  pleaded  guilty 
to  be  present  at  the  examination  of  wit- 
nesses by  the  court  as  a  preliminary  to 
pronouncing  sentence. 
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and  continued  before  a  special  judge,  duly 
electe,d  to  preside  in  the  absence  of  such 
regular  judge,  on  making  his  appearance  at 
the  same  term,  to  assume  jurisdiction  there- 
of, proceed  with  the  trial,  and  pronounce 
judgment  therein. 

Criminal    procednre  —  absence    of    de- 
fendant—reception of  evidence. 

2.  It  is  error,  to  the  prejudice  of  the  pris- 
oner's legal  rights,  for  the  court,  after  re- 
ceiving a  prisoner's  plea  of  guilty  of  mur- 
der in  the  first  degree,  and  before  pro- 
nouncing judgment  thereon,  to  proceed,  in 
the  absence  of  the  prisoner,  to  examine  wit- 
nesses and  hear  from  the  special  judge  who 
presided  at  the  time  of  receiving  such  plea 
statements  respecting  the  circumstances  and 
facts  of  the  killing,  whether  such  examina- 
tion be  for  the  personal  satisfaction  of  the 
judge  pronouncing  the  judgment  of  the 
court,  or  to  advise  him  as  to  the  character 
of  judgment  that  should  be  pronounced  on 
said  plea. 

Plea  —  wltlidrawal  —  discretion        of 
court. 

3.  It  is  a  matter  addressed  to  the  sound 
discretion  of  the  trial  court,  reviewable  hero 
for  any  abuse  thereof,  whether  it  will  per- 
mit a  defendant  to  withdraw  his  plea  of 
"guilty  of  murder  in  the  first  degree,"  en- 
tered after  having  withdrawn  his  former 
plea  of  "not  guilty,"  and  to  plead  anew 
his  plea  of  "not  guilty/'  and  have  a  trial 
thereon  before  a  jury. 

(October  6,  1908.) 

ERROR  to  the  Circuit  Court  for  Mercer 
County  to  review  a  judgment  rendered 
by  the  regular  judge  of  that  court,  senten- 
cing defendant  to  death  following  a  plea  of 
guilty  of  murder  in  the  first  degree,  made 
before  a  special  judge  presiding  in  the 
absence  of  the  regular  judge.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Statement  by  Miller,  J.: 

Fank  Stevenson  was  indicted  for  murder 
in  the  first  degree.  He  entered  a  plea  of 
not  guilty,  which  was  thereafter  withdrawn 
on  his  motion  and  a  plea  of  guilty  entered. 
Subsequently,  and  before  any  judgment  was 
pronounced  by  the  special  judge  who-  had 
received  the  plea,  the  regular  judge  appeared 
and  assumed  the  bench,  and  proceeded  in  de- 
fendant's absence  to  hear  statements  of  the 
special  judge  as  to  what  the  witnesses  had 
testified  at  the  time  of  entering  the  plea  of 
guilty,  and  also  to  hear  the  sworn  state- 
ments of  a  part  of  the  witnesses  summoned. 
Following  this,  the  court,  the  regular  judge 
presiding,  adjudged  defendant  guilty  of  mur- 
der in  the  first  degree,  and  sentenced  him  to 
be  hung;  and  defendant  brings  error. 

Mr.  Hugh  G.  Woods  for  plaintiff  in 
error. 

Mr.  A.  M.  Sutton,  Attorney  General,  for 
the  State. 
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Miller,  J.,  delivered  the  opinion  of  the 
court : 

The  indictment  in  the  criminal  court,  re- 
turned January  8,  1907,  for  murder  and  man- 
slaughter, was  in  the  form'  prescribed  by 
§4200,  Code  1906,  and  charged  that  the 
defendant,  on  September  21,  1906,  "in  the 
said  county  of  Mercer,  feloniously,  wilfully, 
maliciously,  deliberately,  and  unlawfully  did 
slay,  kill,  and  murder  one  Mose  Blagman, 
against  the  peace  and  dignity  of  the  state." 
Janiuiry  12,  1907,  the  prisoner  demurred 
to  the  indictment,  which  being  overruled, 
in  his  own  proper  person  he  entered  his  plea 
of  not  guilty,  and  issue  was  joined  thereon. 
January  26,  1907,  the  case  was  continued 
generally  to  April  8,  1907.  The  record  does 
not  show  that  anything  further  was  done 
in  the  case  until  July  9,  1907,  when,  the 
regular  judge  having  failed  to  attend,  the 
attorneys  present  and  practising  in  said 
court  by  ballot  elected  John  M.  McGrath 
judge  to  preside  in  the  absence  of  the  r^u- 
lar  judge,  who,  after  taking  the  oath  pre- 
scribed by  law  to  perform  faithfully  and 
impartially  the  duties  of  said  judge  of  said 
court  so  long  as  he  shall  continue  to  act  as 
such,  assumed  the  bench,  and  proceeded 
with  the  business.  Whereupon  the  defend- 
ant moved  the  court  to  permit  him  to  with- 
draw his  plea  of  not  guilty,  which  was 
granted;  and,  the  plea  being  withdrawn, 
in  his  own  proper  person  the  defendant  en- 
tered' a  plea  o|  "guilty  of  murder  in  the 
first  degree,  in  manner  and  form  as  the 
state  in  her  said  indictment  against  him 
hath  alleged,"  and  the  court  took  time  to 
consider  of  its  judgment  thereon.  Subse- 
quently, July  18,  1907,  and  before  any  judg- 
ment on  the  defendant's  plea  of  guilty  was 
pronounced  by  the  special  judge  who  had 
received  the  plea  and  taken  time  to  con- 
sider of  his  judgment,  Judge  Maynard,  the 
regular  judge,  appeared  and  assumed  the 
bench,  and,  as  he  recites  in  a  bill  of  ex- 
ceptions, proceeded  in  the  absence  of  the  pris- 
oner and  his  counsel,  and  not  in  open 
court,  to  hoar  statements  of  Special  Judge 
McGrath  as  to  what  the  witnesses  had  testi- 
fied at  the  time  of  entering  the  plea  of 
guilty,  and  also  to  hear  the  sworn  state- 
ments of  a  part  of  the  witnesses  sum- 
moned in  the  case,  stating  at  the  same  time, 
however,  as  further  certified  in  said  bill 
of  exceptions,  that  he  had  heard  the  state- 
ment of  the  special  judge  and  of  the  Wit- 
nesses examined  solely  for  his  personal  sat- 
isfaction; the  judgment  pronounced  being 
based  solely  on  the  prisoner's  plea  of  guilty, 
uninfluenced  by  any  statements  of  the  spe- 
cial judge  or  witnesses  examined.  Follow- 
ing this  proceeding  the  court,  August  1, 
1907,  the  regular  judge  presiding,  the  pris- 
oner having  nothing   to  say   in  opposition 
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thereto,  adjudged  him  guilty  of  murder  in 
the  first  degree,  and  that  he  be  taken  from 
the  jail  of  the  county  to  the  penitentiary 
of  the  state,  and  there  confined  until  Octo- 
ber 26,  1907,  when  he  should  be  hanged  by 
the  neck  until  he  be  dead.  Immediately 
after  judgment  was  thus  pronounced  against 
him,  as  shown  in  said  bill  of  exceptions,  the 
prisoner  moved  the  court  to  set  aside  '*its 
sentence  and  judgment,  and  to  permit  him 
to  withdraw  his  plea  of  guilty  and  enter  a 
plea  of  not  guilty,  and  have  his  case  tried 
by  a  jury,"  which  motions,  being  resisted 
by  the  attorney  of  the  state,  were  overruled, 
and  the  action  of  the  court  thereon  was  ex- 
cepted to  by  the  prisoner.  On  September 
7,  1907,  the  prisoner  presented  his  petition 
to  the  circuit  court  for  aTwrit  of  error,  but, 
that  court  being  of  the  opinion  that  there 
was  no  error,  the  writ  was  refused.  Where- 
upon, on  presentation  of  his  petition  to  this 
court,  October  17,  1907,  the  writ  was  al- 
lowed. 

Three  questions  are  here  presented  for  our 
consideration:  First.  Was  it  competent 
for  Judge  Maynard,  the  regular  judge,  to 
assume  the  bench  and  displace  Special  Judge 
McGrath  while  considering  of  his  judgment 
on  the  prisoner's  plea  of  guilty,  and  proceed 
to  pronounce  judgment  of  conviction  and 
sentence?  Second.  If  competent  and  hav- 
ing jurisdiction  to  pronounce  judgment,  was 
it  error  to  the  prejudice  of  the  prisoner's 
legal  rights  for  Judge  Maynard,  in  the  ab- 
sence of  the  prisoner  and  his  counsel,  to 
hear  the  statement  of  the  special  judge,  and 
examihe  witnesses  for  his  personal  satis- 
faction preliminary  to  pronouncing  judg- 
ment of  conviction  and  sentence?  Third. 
Did  the  court  err  in  overruling  the  prison- 
er's motion  for  leave  to  withdraw  his  plea 
of  guilty,  and  plead  anew  his  plea  of  not 
guilty,  and  have  his  case  tried  by  a  jury? 

With  respect  to  the  first  question,  the 
record  shows  that  Special  Judge  McQrath, 
in  the  absence  of  the  regular  judge,  and  pur- 
suant to  §  3631,  Code  1906,  was  elected  to 
hold  the  court  generally  in  the  absence  of 
the  regular  judge,  and  not  specially,  to  pre- 
side in  this  particular  case.  Undoubtedly, 
therefore,  the  appearance  of  Judge  Maynard, 
the  regular  judge,  operated  to  vacate  the  of- 
}lce  of  the  special  judge,  without  any  order 
to  that  efTect,  as  to  all  business  except  as  to 
chose  cases  the  trial  of  which  was  already 
begun  and  continued  before  him.  State  v. 
Carter,  49  W.  Va.  709,  39  S.  E.  611;  23 
Cyc.  Law  &  Proc.  pp.  611,  613,  and  cases 
cited  in  notes.  How  is  it  as  to  unfinished 
business  in  the  hands  of  such  special  judge? 
Does  the  appearance  of  the  regular  judge 
or  the  adjournment  of  the  term  at  which 
the  special  judge  is  elected  to  preside  va- 
cate the  office  of  the  special  judge  entirely? 
19LJLA.(NJ3.) 


In  State  v.  Carter,  supra,  it  is  said :  "The 
appearance  of  the  regular  judge  would  va- 
cate the  office  of  the  special  without  an  or- 
der to  that  effect;  and,  if  he  was  again 
absent  on  another  day,  a  new  election  for  a 
special  judge  would  be  necessary.  .  .  . 
When  a  special  judge  fails  to  attend,  or,  be- 
ing present,  declines  to  hold  court  when  he 
should  do  so,  he  thereby  vacates  his  office, 
except,  possibly,  as  to  any  unfinished  busi- 
ness in  his  hands,  and  another  person  may 
be  selected  to  hold  court  in  lieu  of  the  reg- 
ular judge,  then  absent.  The  election  of  a 
special  judge  is  merely  for  the  time  being, 
or  for  the  disposition  of  a  particular  case 
or  cases."  There  is  in  this  case  the  sugges- 
tion that  the  appearance  of  the  regular 
judge,  or  the  absence  of  or  declination  to 
act  of  the  special  judge,  would  not  vacate 
his  office  as  to  such  unfinished  business.  In 
23  Cyc.  Law  &  Proc.  pp.  612,  613,  on  the 
authority  of  the  several  cases  cited  in  note 
58,  it  is  said:  "A  special  judge  does  not 
lose  jurisdiction  to  complete  the  trial  of  a 
case  because  the  regular  judge  returns  dur- 
ing the  trial  and  resumes  his  duties."  in 
Bohannon  v.  Tarbin,  25  Ky.  L.  Rep.  515,  76 
S.  W.  46,  49,  one  of  the  cases  cited  in  said 
note,  a  special  judge  was  elected  to  preside, 
as  in  this  case,  in  the  absence  of  the  regular 
judge.  The  court  there  says:  "The  fact 
that  the  regular  judge  returned  before  tlie 
case  was  finally  disposed  of  by  the  special 
judge  in  no  wise  nullified  the  jurisdiction 
of  the  latter.  It  would  create  inextricable 
confusion  if,  after  a  special  judge,  elected 
because  of  the  absence  of  the  regular  judge, 
had  commenced  the  trial  of  a  case,  his  juris- 
diction to  further  try  it  should  be  ousted 
by  the  return  of  the  regular  judge.  It 
needs  no  argument  to  demonstrate  the  hard- 
ship and  expense  to  litigants  which  would 
arise  upon  the  adoption  of  such  a  principle." 
State  V.  Moberly,  121  Mo.  604,  26  S.  W. 
364,  decided  that:  "Where  a  special  judge 
was  called  in  at  the  request  of  the  regular 
judge,  and  for  a  time  presided  in  a  case, 
he  acquired  jurisdiction  to  try  the  case, 
which  could  not  be  devested  by  the  regular 
judge;  and  the  fact  that  the  latter  complet- 
ed the  trial  is  ground  for  reversal."  But, 
on  the  authority  of  Hyllis  v.  State,  45  Ark. 
478,  and  our  own  case  of  State  v.  Carter, 
supra,  the  rule  of  the  cases  just  quoted 
is  modified  by  the  condition:  "Unless  the 
special  judge  was  selected  to  preside  only 
during  the  regular  judge's  absence."  Our 
case,  however,  will  not  support  such  an  ex- 
ception to  the  general  rule,  when  applied  to 
the  trial  of  a  case  already  begun  by  a  spe- 
cial judge;  for,  as  already  stated,  it  is 
there  indicated  that  the  return  of  the  regu- 
lar judge  would  not  oust  the  special  judge 
of   jurisdiction   to   tiy   and   finally   dispose 
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of  any  case  begun  before  him.  V.liether 
such  jurisdiction  would  end  with  the  term 
at  which  such  special  judge  was  elected  we 
need  not  decide,  for  the  question  does  not 
arise;  all  the  proceedings  here  involved  hav- 
ing occurred  at  the  same  term  of  the  court. 
We  have  decided,  la  Carper  v.  Cook,  39  W. 
Va.  346,  10  S.  E.  379,  that  a  special  judge 
so  elected  retains  jurisdiction  to  sign  bills 
of  exceptions  in  a  case  tried  before  him 
within  thirty  days  after  the  adjournment  of 
the  term.  But  seeing  there  must  be  a  re- 
versal of  the  judgment  on  other  grounds, 
and  as  the  question  will  arise  in  the  farther 
proceedings  in  the  case,  it  is  proper,  we 
think,  that  we  should  intimate  the  opinion 
that  the  jurisdiction  of  a  special  judge, 
elected,  not  to  try  any  particular  case,  but 
to  preside  only  in  the  absence  of  the  regu- 
lar judge,  does  end  for  all  purposes  with 
the  adjournment  of  the  term  at  which  he 
was  elected,  except  as  to  the  matter  of 
signing  bills  of  exceptions  in  cases  tried 
and  finally  determined  by  him.  Authori- 
ties do  hold,  however,  that  such  special 
judge  may  adjourn  the  hearing  of  a  case 
beyond  the  regular  term  without  losing 
jurisdiction  thereof.  23  Cyc.  Law  & 
Proc.  p.  612,  and  cases  cited  in  note  54. 
The  fact  that  the  term  of  a  regular  or  spe- 
cial judge  has  ended  or  expired  before  a 
trial  begun  is  completed  will  not  preclude 
his  successor,  the  regular  or  a  newly-elected 
judge,  from  trying  the  case,  but  he  would 
have  to  try  it  de  novo.  23  Cyc.  Law  & 
Proc.  p.  566.  It  is  said  at  the  page  just 
cited,  on  the  authority  of  Clanton  v.  Ryan, 
14  Colo.  419,  24  Pac.  258,  and  Re  Sullivan, 
143  Cal.  402.  77  Pac.  153,  that  "a  judge 
who  did  not  hear  the  evidence  cannot  render 
a  valid  judgment  in  a  cause,  notwithstanding 
the  testimony  may  have  been  written  down 
and   preserved." 

In  answer  to  the  second  inquiry,  it  is 
argued  that,  as  the  prisoner  had  withdrawn 
his  plea  of  not  guilty  after  being  warned  by 
court  and  counsel  of  the  effect  thereof,  and 
voluntarily  entered  his  plea  of  guilty  of 
murder  in  the  first  degree,  as  charged  in  the 
indictment,  without  offering  anything  in 
mitigation  of  his  crime;  and,  as  this  plea 
was  tendered  to  the  court,  and  not  per- 
sonally to  the  special  judge  presiding  at  the 
time,  it  was  perfectly  competent  for  the  reg- 
ular judge,  on  appearing,  to  pronounce  the 
judgment  of  conviction  and  sentence  com- 
plained of  without  further  inquiry  as  to  the 
facts;  the  effect  of  a  confession  being  to 
supply  the  want  of  evidence.  In  the  able  and 
well-considered  case  of  Green  v.  Com.  12 
Allen,  155,  it  was  ruled  that  the  plea  of 
guilty  of  murder  in  the  first  degree  did 
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have  that  effect,  and,  when  tendered  to  single 
justice,  judgment  of  conviction  and  sen- 
tence, without  the  intervention  of  a  jury 
to  try  the  degree  of  the  crime,  might  be 
pronounced  against  him,  although,  without 
such  plea,  and  upon  a  plea  of  not  guilty  in 
a  capital  crime,  the  trial  could  only  be  had, 
as  provided  by  statute,  before  a  full  court 
composed  of  all  the  judges.  The  statute 
of  Massachusetts,  as  does  our  statute,  re- 
quires the  jury  to  find  the  degree  of  the 
crime;  and  it  was  argued  in  that  case^  and 
decided  adversely  to  the  proposition,  that,  aa 
all  murder  was  presumed  to  be  murder  in 
the  first  degree,  the  court  could  not  accept 
the  plea  of  guilty  in  the  first  degree;  and, 
as  the  jury  in  a  trial  of  the  issue  on  a  plea 
of  not  guilty  were  required  on  the  evidence 
to  find  the  degree  of  murder,  all  the  court 
could  do  was  to  accept  the  plea  of  confes- 
sion, and  impanel  a  jury  to  try  the  degree  of 
the  crime.  Our  statute  (§4584,  Code  1906) 
provides  that:  "If  the  accused  plead  guil- 
ty of  murder  in  the  first  degree,  sentence 
of  death  or  confinement  in  the  penitentiary 
for  life  shall  be  pronounced  upon  him  by 
the  court,  as  may  seem  right,  in  the  same 
manner  and  with  like  effect  as  if  he  had 
been  found  guilty  by  the  verdict  of  a  jury." 
There  is  here  given  to  the  court  a  discretion 
either  to  pronounce  judgment  of  death  or 
imprisonment  for  life;  certainly  not  an  ar- 
bitrary discretion,  but  a  reasonable  discre- 
tion, and  as  may  seem  right.  How  is  the 
court  to  be  informed  as  to  the  right  of  ihe 
matter?  The  court's  decision  of  this  ques- 
tion is  of  the  most  vital  importance  to  the 
prisoner.  With  him  it  is  veritably  a  ques- 
tion of  life  and  death.  In  this  case  the 
court  presided  over  by  the  special  judge  had 
pursued  the  only  practical  method  known 
to  the  law  to  inform  itself  as  to  what  judg- 
ment should  be  rendered.  It  had,  in  the 
presence  of  the  prisoner,  examined  the  wit- 
nesses in  open  court,  and  the  judge  had  tak- 
en further  time  to  consider  of  the  judg- 
ment to  be  pronounced.  If  such  proceed- 
ing is  necessary  to  advise  the  court,  it  is 
a  part  of  the  trial,  and  it  follows  as  a  neces- 
sary corollary  that  it  must  take  place  in 
the  presence  of  the  prisoner;  for  we  have 
held  that  the  prisoner  must  be  present  dur- 
ing the  whole  of  his  trial, — ^a  constitutional 
right  which  cannot  be  waived  or  taken 
away  from  him  by  the  court.  Younger  v. 
State,  2  W.  Va.  579,  98  Am.  Dec.  791; 
State  V.  Conkle,  16  W.  V^.  736;  Stote  v. 
Sutfin,  22  W.  Va.  771;  SUte  v.  Greer,  22 
W.  Va.  800;  State  v.  Parsons,  39  W.  Va. 
464,  19  S.  E.  876;  SUte  v.  Slieppard,  49 
W.  Va.  582-011,  39  S.  E.  676.  The  statute 
(S    4567,   Code    1906)    provides   that:      ''A 
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person  indicted  for  felony  shall  be  person- 
ally present  during  the  trial  therefor.  .  .  ." 
And,  as  Judge  Brannon  says,  in  State  v. 
Parsons,  supra:  "The  great  weight  of  au- 
thority is  that  he  must  be  present  when  any 
step  affecting  him  is  taken,  from  arraign- 
ment to  judgment,  inclusive."  If,  therefore, 
as  already  stated,  a  judge  who  did  not  hear 
the  evidence  cannot  render  a  valid  judg- 
ment in  a  cause  notwithstanding  the  testi- 
mony may  have  been  written  down  and 
preserved,  or  make  any  findings  of  fact  in  a 
cause  tried  by  his  predecessor,  upon  what 
principle  can  we  sustain  the  judgment  of 
conriction  and  sentence  in  this  case?  It 
is  practically  conceded  by  the  attorney  gen- 
eral, on  the  authorities  cited,  that  the  judg- 
ment must  be  reversed  on  this  ground. 

As  to  the  third  question,  the  motion  of 
the  prisoner  to  withdraw  his  plea  of  guilty, 
and  plead  anew  his  plea  of  not  guilty  and 
have  a  trial  before  a  jury,  no  grounds  for 
the  motion  were  assigned.  The  motion  was 
not  made  until  the  prisoner  had  been  ad- 
vised of  the  judgment  against  him  upon  his 
plea  of  guilty.  Under  such  circumstances, 
he  would  be  quite  willing  to  try  his  chances 
again  before  a  jury.  But  this  motion  would, 
at  least  at  that  term,  have  been  properly 
addressed  to  the  special  judge  engaged  in  the 
trial  of  the  case.  It  is  quite  likely  that  the 
real  ground  of  the  prisoner's  motion  was  his 
surprise  at  the  severity  of  punishment,  or 
that  the  special  and  regular  judge  should 
have  made  some  investigation  of  the  ag- 
gravating circumstances  of  his  crime.  It 
is  no  abuse  of  the  discretion  of  the  court, 
however,  to  refuse  the  withdrawal  of  a  plea 
under  such  circumstances.  12  Cyc.  Law  & 
Proc.  pp.  350-352,  and  cases  cited.  It  is, 
generally  speaking,  a  matter  addressed  to 
the  sound  discretion  of  the  court,  subject 
to  review  on  writ  of  error,  whether  it  will 
allow  such  a  plea  to  be  withdrawn.  But 
in  capital  cases  it  is  said,  in  4  Bl.  Com. 
329,  the  court  "is  usually  very  backward 
in  receiving  and  recording  such  confession 
out  of  tenderness  to  the  life  of  the  subject; 
and  will  generally  advise  the  prisoner  to  re- 
tract it  and  plead  to  the  indictment."  If, 
therefore,  the  motion  had  been  properly  ad- 
dressed to  the  proper  trial  judge,  and  over- 
ruled, no  good  ground  for  the  motion  ap- 
pearing, the  judgment  could  not  be  reversed 
on  that  account. 

For  the  reasons  assigned,  we  reverse  the 
judgment  of  the  Criminal  Court,  and,  enter- 
ing such  judgment  as  the  Circuit  Court 
should  have  entered,  the  case  will  be  re- 
manded to  the  said  Criminal  Court,  to  be 
therein  further  proceeded  with  according  to 
the  principles  announced  and  directions  giv- 
en herein. 
19LJLA.(N.S.) 


AliABAMA    SUPREMS   COURT. 

BIRMINGHAM     RAILWAY,     LIGHT,     & 
POWER  COMPANY,  Appt., 

V. 
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Carrier  —  employee  —  passenger. 

The  rights  of  a  section  man  on  a  street 
railway,  who  is  injured  while  riding  to 
his  work  from  his  home,  on  the  company's 
car,  without  paying  fare,  in  accordance 
with  a  custom  of  the  company  to  carry 
such  employees  free  upon  their  displaying 
badges  furnished  to  them,  are  not  those  of 
a  passenger,  but  merely  of  an  employee. 

(June  18,  1008.) 


Case  Note.  —  Employee  of  railroad,  or 
street  railway  as  a  passenger  white 
"being  'carried  to  or  from,  tcoric 

This  note  is  supplementary  to  the  sub- 
ject note  to  Texas  &  P.  R.  Co.  v.  Smith,  31 
L.R.A.  321.  As  therein  stated,  there  is  a 
conflict  among  the  cases  upon  this  ques- 
tion. Since  the  publication  of  that  note, 
a  number  of  cases  have  broadly  held  that 
an  employee,  while  being  transported  to  or 
from  his  work  without  paying  fare,  is  not 
a  passenger,  but  an  employee. 

Thus  it  has  been  held  that  a  section 
hand  was  not  a  passenger  while  riding  as 
an  employee  of  defendant,  without  paying 
any  fare,  on  its  oar,  to  or  from  his  home, 
from  or  to  the  place  where  he  was  working 
on  the  track.  Chicago  Terminal  Transfer 
R.  Co.  V.  O'Donnell,  114  111.  App.  345,  af- 
firmed in  213  111.  646,  72  N.  E.  1133;  In- 
dianapolis &  G.  Rapid  Transit  Co.  v. 
Andis,  33  Ind.  App.  626,  72  N.  E.  145; 
Southern  Indiana  R.  Co.  v.  Messick,  35 
Ind.  App.  676,  74  N.  E.  1097. 

In  Wright  v.  Northampton  &  H.  R.  Co. 
122  N.  C.  862,  29  S.  E.  100,  it  was  held 
that  a  section  master  who,  after  finishing 
his  day's  work,  was  permitted  to  rjde  on 
his  employer's  train  to  his  sleeping  place, 
without  paying  or  beinjo;  expected  to  pay 
his  fare,  was  not  a  pai^scnger. 

In  lonnone  v.  New  York,  N.  H.  &  H.  R. 
Co.  21  R.  I.  452,  46  L.R.A.  730,  79  Am. 
St.  Rep.  812,  44  Atl.  592,  it  was  held  that 
one  employed  to  shovel  snow  from  the  track, 
and  carried  by  a  train  toward  his  home 
after  his  day's  work  was  done,  the  ride 
being  a  privilege  incidental  to  his  con-, 
tract  of  service,  without  any  charge  or 
deduction  from  his  wages,  was  not  a  pas- 
senger, but  a  fellow  servant  of  the  train- 
men. 

The  decision  in  Kilduff  v.  Boston  Elev. 
R.  Co.  196  Mass.  307,  9  L.R.A.(N.S.)  873, 
81  N.  E.  191,  that  the  employee,  a  track 
laborer,  was  still  an  employee,  and  not  a 
passenger,  while  being  transported-  from 
his  place  of  work  to  his  home,  after  his 
day's  work  was  done,  seems  to  have  turned 
upon  the   fact  that   the   car   in  which   he 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jefferson  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tillman,  Grnbb,  Bradley,  & 
Urorrow  for  appellant. 

^Messrs.  Powell  &  Blackburn  for  ap- 
pellee. 

Tyson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  each  of  the  counts  it  is  alleged  that 
plaintiff  was  a  passenger  on  defendant's  car 
at  the  time  he  was  injured.  It  is  scarcely 
necessary  to  say  that  this  is  a  material  al- 
legation, and  must  be  proven.  If  the  rela- 
tion of  the  parties  as  that  of  carrier  and 
and  passenger  was  not  shown,  but  that  of 


master  and  servant,  or  that  of  a  mere  li- 
censee, of  course,  there  could  be  no  recovery 
in  this  case.  In  short,  the  plaintiff  cannot 
be  permitted  to  allege  one  relation  and  prove 
another.  If  the  plaintiff  was  riding  on  the 
car  by  virtue  of  his  employment  and  in  that 
relation  to  defendant,  or  if  he  was  accorded 
the  privilege  of  riding  solely  on  account  of 
his  being  an  employee,  it  is  obvious  that  the 
rules  of  evidence  governing  the  defendant's 
liability  and  the  measure  of  damages  re- 
coverable would  be  entirely  different  from 
those  that  would  obtain  and  control  in  the 
case  of  a  passenger.  If  a  passenger,  as  al- 
leged, upon  mere  proof  of  the  collision  and 
injury,  his  prima  facie  right  of  recovery 
was  established  under  those  counts  char- 
ging simple  negligence.  On  the  other  hand, 
if  he  was  riding  as  an  employee,  in  addi- 
tion to  showing  a  collision  and  injury,  he 
would  have  to  adduce  some  evidence  tending 


was  being  transported  was  a  special  car, 
in  which  only  the  laborers  who  were  work- 
ing on  that  particular  job  were  allowed 
to  ride,  and  the  track  where  the  accident 
occurred  had  not  been  opened  to  the  public. 

In  a  number  of  jurisdictions,  it  bas  been 
held  that  where  a  servant  performs  all  his 
work  at  a  fixed  place,  doing  no  service  for 
the  master  on  the  train,  he  is  to  be  treated 
as  a  passenger  while  the  master  is  carrying 
him  to  and  from  his  work  as  a  part  of  the 
contract  of  employment.  Hebert  v.  Port- 
land R.  Co.  103  Me.  316,  69  Atl.  266  (car 
greaser)  ;  Dovle  v.  Fitchburg  R.  Co.  166 
Mass.  402,  33  L.R.A.  844,  65  Am.  St.  Rep. 
417,  46  Atl.  611  (freight  clerk);  New 
York,  L.  E.  &  W.  R,  Co.  v.  Burns,  51  N. 
J.  L.  340,  17  Atl.  630  (gang  laborer)  ; 
Enos  V.  Rhode  Island  Suburban  R.  Co.  28 
R.  I.  291,  12  L.R.A. (N.S.)  244,  67  Atl.  5 
(stationary  flagman). 

And,  under  these  circumstances,  this 
rule  has  been  applied  where  the  master 
carried  the  servant  as  a  mere  gratuity. 
Carswell  v.  Macon,  D.  &  S.  R.  Co.  118  Ga. 
826,  45  S.  £.^695  (a  telegraph  lineman); 
St.  Louis,  C.  &  St.  P.  R.  Co.  v.  Waggoner, 
90  111.  App:  656  (night  telegraph  opera- 
tor) ;  Louisville  &  N.  R.  Co.  v.  Scott 
(Louisville  &  N.  R.  Co.  v.  Weaver)  108 
Ky.  392,  50  L.R.A.  381,  56  S.  W.  674  (sta- 
tion agent) ;  Chattanooga  Rapid  Transit 
Co.  V.  Venable,  105  Tenn.  460,  51  L.R.A. 
886,  58  S.  W.  861  (a  depot  night  watch- 
man) ;  Indianapolis  Traction  &  Terminal 
Co.  V.  Romans,  40  Ind.  App.  184,  79  N.  E. 
1068    (a  car  repairer). 

In  the  last  precedin;?  case  emphasis  was 
placed  upon  the  fact  that  the  gratuity  had 
grown  to  be  a  custom,  and  that  the  free 
tickets  given  the  employees  at  the  end  of 
the  day's  work  could  be  used  at  other 
hours  and  in  going  elsewhere   than   home. 

W^here,  however,  the  servant's  work-  is 
not  confined  to  a  fixed  place,  and  to  dis- 
charge the  duties  of  his  peculiar  employ- 
ment it  is  necessary  that  he  should  be  car- 
ried from  one  place  to  another,  as  occasion 
19L.R.A.(N.S.) 


may  require,  he  is  in  the  service  of  the  com- 
pany, and  not  a  passenger  while  being  thus 
transported. 

It  was  so  held  in  Louisville  &  N.  R.  Co. 
v.  Stuber,  64  L.R.A.  696,  48  C.  C.  A.  149, 
108  Fed.  934,  of  one  whose  duty  it  was  to 
supervise  and  keep  in  repair  the  water 
tanks  and  pumping  machinery  at  the  water 
stations  along  the  line. 

In  Travelers'  Ins.  Co.  v.  Austin,  116  Ga. 
266,  69  L.R.A.  107,  94  Am.  St.  Rep.  125, 
42  S.  E.  622,  of  a  paymaster  traveling 
from  station  to  station  for  the  purpose  of 
paying  off  employees  of  the  company. 

in  Shannon  v.  Union  R.  Co.  27*  R.  I. 
475,  63  Atl.  488,  of  a  switch  cleaner  being 
carried  from  one  switch  to  another. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Har- 
mon, 85  Ark.  503,  109  S.  W.  295,  of  a  sec- 
tion hand  being  carried  from  one  place  of 
work  to  another. 

In  Sanderson  v.  Panther  Lumber  Co.  60 
W.  Va.  42,  55  L.R.A.  908,  88  Am.  St.  Rep. 
841,  40  S.  E.  368,  of  a  foreman  of  a  lum- 
ber camp,  being  carried*  from  the  camp  to 
the  mill,  to  obtain  feed  for  the  horses  un- 
der his  charge. 

In  St.  Clair  v.  St.  Louis  &  S.  F.  R.  Co. 
122  Mo.  App.  619,  99  S.  W.  776,  of  a  tool- 
house  foreman  being  carried  from  the  place 
of  a  wreclc  to  headquarters.  This  case  ex- 
plains the  apparent  contrary  holding  in 
Haas  V.  St.  Louis  &  Suburban  R.  Co.  Ill 
Mo.  App.  706,  90  S.  W^  1155. 

But  in  Harris  v.  Puget  Sound  Electric  R. 
Co.  (Wash.)  100  Pac.  838,  it  was  held  that 
a  gang  foreman,  whose  duties  required  him 
to  be  at  different  places  on  the  line  of  rail- 
way, was  a  passenger  while  riding  to  a  place 
of  worlc  on  a  pass  furnished  him  as  a  por- 
tion of  the  consideration  for  his  services. 

In  Williams  v.  Oregon  Short  Line  R. 
Co.  18  Utah,  210,  72  Am.  St.  Rep.  777,  64 
Pac.  991,  it  was  held  that  one  employed  to 
begin  work  as  a  brakeman  at  a  distant 
point  on  the  railroad,  to  which  he  was 
given  a  free  pass,  was  a  passenger  while 
being  transported  to  that  point. 
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to  show  negligence;  or  if  as  a  licensee,  the 
only  duty  defendant  owed  him  was  not  to 
wantonly  or  intentionally  injure  Mm,  or  to 
exercise  due  care  to  avert  the  injury  after 
his  danger  became  apparent.  McCaulcy  v. 
Tennessee  Coal,  Iron,  &  R.  Co.  03  Ala.  356, 
9  So.  611.  Besides,  the  degree  of  care  re- 
quired with  respect  to  plaintiff  as  passenger 
and  that  of  an  employee  would  be  entirely 
different.  As  a  passenger  the  defendant, 
as  a  carrier,  owed  him  the  highest  degree  of 
care;  as  his  employer  it  only  owed  him  the 
duty  of  exercising  reasonable  care  not  to  in- 
jure him.  It  thus  becomes  apparent  that 
the  question  whether  or  not  plaintiff  was  a 
passenger  is  an  important  one. 

Was  he  a  passonger?  According  to  his 
own  testimony,  which  was  in  no  wise  dis- 
puted, he  was  riding  as  an  employee  of  de- 
fendant on  the  car,  going  to  his  work  from 
his  home.  He  was  at  the  time  one  of  the 
section  hands,  engaged  in  putting  in  cross 
ties  on  tlie  roadbed  of  defendant's  track. 
He  was  furnished  a  badge  by  the  defendant, 
which  was  an  insignia  of  his  employment 
by  it,  and  which  entitled  him  to  be  carried 
free  upcm  its  cars.  He  said:  "I  was  riding 
on  my  badge  tlie  day  I  got  hurt,  and  did  not 
pay  any  fare.  I  was  riding  as  an  employee 
or  workman  for  the  company."  He  also 
testified  "that  it^was  the  rule  of  the  com- 
pany to  take  the  workmen  from  home  to  the 
place  they  went  to  work,  and  to  take  them 
back,  without  charging  them  any  fare,  and, 
I  being  a  workman  and  having  my  badge, 
they  carried  me  without  making  me  pay  any 
fare."  On  this  state  of  facts,  which,  as  we 
have  said  above,  are  without  dispute,  we  are 
constrained  to  hold  that  plaintiff  was  not 
a  passenger,  but  was  in  the  exercise  of  a 
mere  privilege  connected  with  his  employ- 
ment. Wright  V.  Northampton  &  H.  R.  Co. 
122  N.  C.  852,  29  S.  E.  100;  6  Cyc.  Law  & 
Proe.  p.  543,  §  4,  and  cases  cited  in  note; 
Elliott,  Railroads,  2d  ed.  §  1578a:  Labatt, 
Mast.  &  S.  pp.  1825-1829,  §  G24,  (b),  (c), 
and  notes;  Dresser,  Employers'  Liability,  p. 
75,  §  13;  Roberts  &  W.  Duty  &  Liability 
of  Employers,  p.  183. 

It  is  obvious,  for  another  reason,  on  the 
facts  stated  by  plaintiff,  that  there  was  no 
contract,  either  express  or  implied,  that  the 
relation  of  carrier  and  passenger  should  ob- 
tain between  him  and  defendant.  Indeed, 
the  presumption  that  such  relation  existed 
between  them  was  affirmatively  negatived 
by  his  testimony.  The  affirmative  charge, 
requested  by  defendant,  should  have  been 
given. 

Reversed  and  remanded. 

Haralson,  Simpson,  and  Denson,  JJ., 
concur. 
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Deed  —  Hfe    estate  —  fee  —  construction . 

A  fee  will  pass  by  a  deed  from  a  man 
who,  having  received  an  absolute  convey- 
ance of  real  estate  from  his  wife,  recites  in 
the  deed  that  he  is  entitled  to  a  life  estato 
in  the  property  by  right  of  survivorship 
under  the  laws  of  the  state,  which  interest 
he  1ms  agreed  to  sell,  and  grants  to  his 
grantee,  his  heirs  and  assigns,  forever,  all 
tlie  right  he  has  in  the  property,  to  liave 
and  to  hold  the  life  estate  and  interest 
which  the  grantor  has,  and  no  more. 

(November  26,  1908.) 

(^ROSS  APPEALS  from  a  judgment  of 
J  the  Tuscaloosa  County  Court  partition- 
ing certain  lands  formerly  belonging  to 
Barton  F.  Dickson,  deceased;  plaintiffs  ap- 
pealing from  so  much  of  the  decree  as 
recognized  any  right  of  defendants  in  the 
property  and  defendants  appealing  from  so 
much  as  gave  plaintiffs  a  one-third  interest 
therein.     Reversed. 

Statement  by  Denson,  J.: 

The  record  presents  no  disputed  evidence 
of  fact.  The  plaintiffs  sue  as  heirs  at  law 
of  Barton  F.  Dickson,  who  died  May  10, 
1004.  The  defendants  claim  through  a  deed 
executed  on  December  4,  1883,  by  B.  F.  Dick- 
son to  one  George  A.  Searcy,  and  from  him 
by  mesne  conveyances  to  the  present  defend- 
ants. They  also  claim  through  a  deed  from 
Cadet  Fiquet  and  W,  F.  Fiquet,  and  by  limi- 
tation and  prescription.  The  history  of  the 
property  is  briefly  as  follows:  Charles  J. 
Fiquet,  the  former  owner  of  the  property, 
died  in  1867,  and  left  the  property  by  will 
to  his  wife,  Mary  A.,  his  son,  Cadet  D.,  and 
his  daughter,  Kate  E.,  Fiquet,  jointly.  In 
June,  1881,  Kate  E.  Fiquet  married  B.  F. 
Dickson,  who,  previous  to  his  marriage  to 
Kate  E.,  renounced  all  his  marital  rights  in 
her  property.  Subsequent  to  the  marriage, 
and  before  her  death,  she,  by  proper  deed  of 
eonvayance,  convej^ed  this  property  to  her 
husband,  B.  F.  Dickson,  and  she  died  in 
1882.  Dickson  at  once  took  possession  of 
the  property,  and  afterwards  conveyed  it  to 
George  A.  Searcy,  from  whom  by  mesne  con- 
veyances it  reached  Van  Hoose  and  Perkins. 


Note.  —  For  discussion  of  the  effect  of 
other  language  in  a  deed  to  cut  down  the 
«\«tate  conveyed  by  the  granting  clause,  see 
ease  note  to  Carl-Lee  v.  Ellsberry,  12 
L.U. A.  (N.S.)  956. 
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In  1888,  upon  a  written  declaration  by  Mary 
A.  Fiquet  that  a  partition  of  the  property 
had  been  made,  giving  to  Kate  E.  Fiquet 
these  stores,  but  that  no  conveyance  had 
been  made  by  herself  and  Cadet  D.  Fiquet  to 
Kate  E.,  Van  Hoose  purchased  from  Cadet 
D.  and  W.  F.  Fiquet  all  their  interest  in 
the  property,  present  and  prospective,  and 
received  a  warranty  deed  therefor.  The 
present  plaintiffs  are  the  children  of  B.  F. 
Dickson  by  his  second  marriage,  and  they 
base  their  claim  upon  the  introductory  recit- 
als of  the  deed  from  Dickson  to  Searcy,  which 
they  claim  show  a  reservation  in  Dickson, 
their  father,  of  a  reversionary  interest  in 
the  property.  After  the  institution  of  an- 
other suit  in  equity  against  Mrs.  Whittaker 
to  quiet  her  claim,  an  instrument  was  filed 
for  record  purporting  to  be  a  conveyance 
from  Mary  A.  and  Cadet  Fiquet  to  Kate  E. 
Fiquet,  and  dated  January  1,  1881.  It  does 
not  appear  from  the  record  where  this  deed 
came  from  nor  by  whom  it  was  filed.  It  fur- 
ther appears  that  since  March,  1883,  defend- 
ants and  their  privies  have  been  in  continu- 
ous, adverse  possession  under  claim  of  fee- 
simple  ownership.  The  trial  court  held  that 
a  one-third  interest  in  the  property  was  in 
Van  Hoose  and  Perkins  by  virtue  of  their 
purchase  from  Cadet  and  W.  F.  Fiquet,  and 
that  there  was  a  reservation  in  the  deed 
from  Dickson  to  Searcy  to  the  heirs  of  Dick- 
son after  the  termination  of  the  life  estate. 
The  holding  of  a  two-third's  interest  in  de- 
fendants and  cross  appellants  seems  to  have 
been  upon  the  theory  that  Van  Hoose  pur- 
chased Cadet  D.  Fiquet's  one-third  interest 
in  fee  without  notice  of  the  unrecorded  deed 
from  him  to  his  sister  Kate  E.,  and  that,  by 
the  recital  of  the  deed  to  Searcy,  plaintiffs* 
ancestor,  Dickson,  caused  Van  Hoose  to  pur- 
chase from  Cadet  D.  and  W.  F.  Fiquet  their 
ostensible  interest  as  heirs  of  their  deceased 
sister. 

Mr.  Henry  Fitts,  for  appellants: 
The  clear  intention  of  the  testator  appears 
to  have  been  to  grant  a  life  ostate  only; 
and  in  such  case  any  repugnant  or  contra- 
dictory recitals  should  be  rejected,  and  ef- 
fect given  to  the  true  intent. 

13  Cyc.  Law  &  Proc.  pp.  604,  606;  Devlin, 
Deeds,  §  836;  Bell  v.  Hogan,  1  Stew.  (Aln!) 
637;  Campbell  v.  Noble,  110  Ala.  394,  19 
So.  28;  Powell  V.  Glenn,  21  Ala.  458;  Mc- 
Williams  v.  Ramsay,  23  Ala.  816;  Bodine  v. 
Arthur,  91  Ky.  53,  34  Am.  St.  Rep.  162, 
14  S.  W.  904;  Fogarty  v.  Stack,  86  Tenn. 
610,  8  S.  W.  840;  Bassett  v.  Budlong,  77 
Mich.  338,  18  Am.  St.  Rep.  404,  43  N.  W. 
984;  Williams  v.  Bentley,  27  Pa.  294; 
Berridge  v.  Glassey,  112  Pa.  442,  56  Am. 
Rep.  322,  3  Atl.  583;  Rupert  v.  Penner,  35 
Neb.  687,  17  L.R.A.  827,  53  N.  W.  598; 
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Riggin  V.  Love,  72  111.  653;  Cholmondeley 
V.  Clinton,  2  Jac.  &  W.  91;  Coleman  v. 
Beach,  9i  N.  Y.  645;  Faivre  ▼.  Daley,  93 
Cal.  664,  29  Pac.  256. 

Messrs.  Orinond  Somcrrille,  J.  J. 
Mayfield,  and  Daniel  Collier  for  appel- 
lees. 

Denson,  J.,  delivered  the  opinion  of  the 
court : 

Charles  J.  Fiquet  died  in  Tuscaloosa  coun- 
ty in  1867,  leaving  a  last  will  and  testament. 
He  left  surviving  him  a  widow  and  several 
children.  He  devised  the  property  here  in 
dispute  to  his  widow,  Mary  Ann,  his  son. 
Cadet  D.,  and  his  daughter  Kate  E.,  Fiquet. 
On  January  1,  1881,  according  to  plaintiffs* 
contention,  Mary  Ann  and  Cadet  D.  con- 
veyed their  interests  in  the  property  to 
Katie  E.  In  June,  1881,  Katie  E.  Fiquet 
intermarried  with  Barton  F.  Dickson;  he 
having,  at  a  time  shortly  prior  to  the  mar- 
riage, but  in  contemplation  of  it,  renounced 
his  marital  rights  in  the  property  of  the 
said  Katie  E.  It  is  shown  by  the  evidence 
that,  subsequent  to  the  marriage,  Katie  £. 
executed  to  her  husband,  the  said  Barton  F. 
Dickson,  an  absolute  conveyance  of  all  of 
her  property,  and  that  she  died  without 
issue  in  January,  1882.  Dickson  took  pos- 
session of  the  property  after  his  wife's  death, 
and  on  the  4th  of  December,  1883,  sold  and 
conveyed  the  property  involved  in  this  liti- 
gation to  George  A.  Searcy,  whence,  by 
mesne  conveyances,  defendants  claiin  to  have 
title  to  the  property.  Barton  F.  Dickson 
married  a  second  time.  He  died  May  10, 
1904,  leaving  surviving  him  three  children 
by  the  second  wife,  who  are  the  plaintiffs  in 
this  case,  and  who  claim  title  to  the  prop- 
erty sued  for  as  the  only  heirs  at  law  of 
their  father. 

Under  the  proof  contained  in  the  record, 
whether  or  not  they  have  shown  title  to  the 
property  depends  upon  the  construction 
which  should  be  placed  upon  the  deed  exe- 
cuted by  Dickson  to  Searcy;  the  precise 
point  being  whether  that  deed  conveys  only 
an  estate  terminable  on  the  death  of  the 
grantor  or  an  estate  in  fee.  That  the  deed 
may  be  the  more  easily  referred  to,  and  its 
contents  better  kept  in  mind,  we  transcribe 
it  here:  "Whereas  the  late  Mrs.  Katie  E. 
Dickson,  now  deceased,  was  seised  and  pos- 
sessed in  her  lifetime  in  fee  of  the  real  prop- 
perty  hereinafter  described — the  same  then 
being  a  part  of  the  corpus  of  her  statutory 
separate  estate  under  the  laws  of  Alabama. 
And  whereas  Barton  F.  Dickson,  who  was  the 
husband  of  the  said  Mrs.  Kate  E.  Dickson, 
decM,  has  survived  her;  and  under  and  by 
virtue  of  the  laws  of  said  state  became  en- 
titl  >d  to  the  use  and  occupation  of  said  real 
property  for  and    during    the  term  of  hit 
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natural  life;  and  (since  the  death  of  said 
Mrs.  Katie  E.  Dickson),  he  has  been  in  the 
quiet  and  undisturbed  possession  and  en- 
joyment of  the  same.  And  whereas  said 
Barton  F.  Dickson  has  agreed  to  sell  to  said 
Geo.  A.  Searcy  his  life  estate  and  interest 
in  the  real  property  aforesaid.  This  in- 
denture made  and  entered  into  between  Bar- 
ton F.  Dickson,  party  of  the  first  part,  and 
George  A.  Searcy,  party  of  the  second  part, 
witnesseth:  That  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum 
of  two  thousand  five  hundred  dollars,  lawful 
money  of  the  United  States  of  America,  to 
him  in  hand  paid  by  the  party  of  the  second 
part,  at  or  before  the  ensealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  here- 
by acknowledged,  has  granted,  bargained, 
and  sold,  and  by  these  presents  doth  grant, 
bargain,  and  sell  unto  said  party  of  the 
second  part  and  to  his  heirs  and  assigns 
forever,  all  of  the  right,  title,  interest,  es- 
tate, possession,  claim  and  demand  whatso- 
ever, as  well  in  law  as  in  equity  (of,  in,  and 
to  the  following  described  real  property)  of 
said  party  of  the  first  part,  and  of  every 
part  and  parcel  thereof,  with  the  appurte- 
nances, that  is  to  say:  That  portion  [here 
follows  the  description  of  the  property  con- 
veyed, it  being  all  the  property  in  dispute, 
which  description  we  omit].  To  have  and 
to  hold  all  and  singular  the  life  estate  and 
interest  which  said  party  of  the  first  part 
bath  in  the  above  mentioned  and  described 
premises  together  with  the  appurtenances, 
and  no  more,  unto  said  party  of  the  second 
part,  his  heirs  and  assigns  forever.  In  wit- 
ness whereof,  said  party  of  the  first  part 
hereunto  sets  his  hand  and  sekl  this  4th 
day  of  December,  1883." 

It  is  true  the  real  inquiry  in  the  construc- 
tion of  a  deed  is  to  establish  the  intention  of 
the  parties,  especially  that  of  the  grantor; 
but  a  corollary  to  this  rule  is  that  the  in- 
tention must,  if  possible,  be  gathered  from 
the  language  used  in  the  instrument  sub- 
mitted for  construction,  and  that,  when  it 
can  in  this  way  be  ascertained,  arbitrary 
rules  are  not  to  be  resorted  to.  If,  how- 
ever, two  conflicting  intentions  are  expressed, 
there  is  no  alternative  but  to  construe  the 
deed  by  these  rules  even  thougli  they  may 
be  denominated  arbitrary.  17  Am.  &  Eng. 
Enc.  Law,  p.  2;  13  Cyc.  Law  &  Proc.  p. 
604  (11);  2  Devlin,  Deeds,  Ist  ed.  §§  836, 
837;  Campbell  v.  Gilbert,  57  Ala.  569; 
Campbell  v.  Noble,  110  Ala.  394,  19 
So.  28;  May  v.  Ritchie,  65  Ala.  602;  Green 
Bay  &  M.  Canal  Co.  v.  Hewett,  55  Wis.  96, 
42  Am.  Rep.  701,  12  N.  W.  382;  Maker  v. 
Lazell,  83  Me.  562,  23  Am.  St.  Rep.  795, 
797,  22  Atl.  474;  Wilkins  v.  Norman,  139 
N.  C.  40,  111  Am.  St.  Rep.  767,  51  S.  E. 
797;  Robinson  v.  Payne,  58  Miss.  690. 
19L.RJV..(N.S.) 


Looking  alone  to  the  granting  clause  in  the 
deed  in  judgment,  we  think  variant,  judicial 
opinions  in  respect  to  its  meaning  an  impos- 
sibility. Indeed,  it  will  not  admit  of,  nor 
does  it  call  for,  construction.  It  is  couched 
in  language  fully  and  accurately  expressive 
of  an  intention  to  convey  to  the  grantee 
every  interest  the  grantor  owned  in  the 
lands  conveyed,  and  to  vest  in  the  grantee 
a  fee-simple  estate. 

But  the  plaintiffs  insist  that  the  part  of 
the  deed  which  precedes  the  granting  clause 
manifests  an  intention  of  the  grantor  to  con- 
vey the  interest  he  owned  in  the  lands  or  to 
which  he  was,  by  curtesy,  entitled  as  ten- 
ant for  life;  and,  further,  that  this  theory 
is  strengthened  and  mtCde  more  tenable  by 
the  habendum  clause.  If  this  be  true,  then, 
bearing  in  mind  what  has  been  said  of  the 
granting  clause,  two  conflicting  intentions 
are  expressed,  and  the  deed  should  be  con- 
strued according  to  the  well-recognized  rules 
of  interpretation.  Authorities,  supra.  One 
of  the  cdrdinal  rules  is  that  deeds  of  bargain 
and  sale  founded  upon  a  valuable  considera- 
tion are  to  be  construed  most  strongly 
against  the  grantor  and  in  favor  of  the 
grantee.     Seay  v.  McCormick,  68  Ala.  549; 

2  Devlin,  Deeds,  §  848,  and  cases  cited  in 
note  2  to  the  text ;  Lamb  v.  Medsker,  35  Ind. 
App.  662,  74  N.  E.  1012;  Whetstone  v. 
Hunt,  78  Ark.  230,  93  S.  W.  979.  8  A.  & 
E.  Ann.  Cas.  443;  Budd  v.  Brooke,  3  Gill, 
198,  43  Am.  Dec.  321.  Another  is  that  the 
granting  clause  in  a  deed  determines  the 
interest  conveyed,  and  that,  unless  there  be 
repugnancy,  obscurity,  or  ambiguity  in  that 
clause,  it  prevails  over  introductory  state- 
ments or  recitals  in  conflict  therewith,  and 
over  the  habendum,  too,  if  that  clause  is 
contradictory  of  or  repugnant  to  it.  Webb 
V.  Webb,  29  Ala.  588,  606;  McMillan  v. 
Craft,  135  Ala.  148,  33  So.  26;  Gould  v. 
Womack,  2  Ala.  83;  Kershaw  v.  Boykin, 
1  Brev.  301 ;  Huntington  v.  Havens,  5  Johns. 
Ch.  23;  Green  Bay  &  M.  Canal  Co.  v.  Hew- 
ett, supra;  13  Cyc.  Law  &  Proc.  pp.  619, 
666;  9  Am.  &  Eng.  Enc.  Law,  p.  139,  and 
cases  cited  on  note  1  to  text  on  page  140; 
17  Am.  &  Eng.  Enc.  Law,  p.  8,  and  cases 
cited  in  note  6;  Devlin,  Deeds,  2d  ed.  § 
838a;  Wilkins  v.  Norman,  supra;  Berridge 
V.  Glassey,   112  Pa.  442,  56  Am.  Rep.  322, 

3  Atl.  583 ;  Whetstone  v.  Hunt,  78  Ark.  230, 
93  S.  W.  979,  8  A.  &  E.  Ann.  Cas.  443; 
3  Washb.  Real  Prop.  6th  ed.  $  2360.  The 
reason  underlying  the  rule  that  introductory 
statements  and  recitals  must  yield  to  the 
granting  clause  is  that  they  are  nonessential 
to  the  validity  of  the  deed,  while  the  grant- 
ing clause  is  its  very  essence.  It  has  been 
said  that  the  habendum  must  give  way, 
because  the  granting  clause  is  necessary  to 
make  the  deed  effective,  while  the  habendum 
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clause  is  not.  Ratliffe  v.  Marrs,  87  Ky.  26, 
7  S.  W.  395,  8  S.  W.  876.  And  by  another 
court  it  has  been  said:  "It  is  a  rule  in  the 
construction  of  deeds  that  of  two  repugnant 
clauses  therein  the  first  shall  prevail  against 
the  second;  and,  in  accordance  with  this 
rule,  .  .  .  the  meaning  of  the  premises 
shall  not  be  changed  by  the  words  of  the 
habendum,  that  is,  as  to  irreconcilable  differ- 
ences." Chamberlain  v.  Runkle,  28  Ind. 
App.  599,  63  N.  E.  486 ;  Hunter  v.  Patterson, 
142  Mo.  310,  44  S.W.250;  Budd  v.  Brooke, 
supra.  If,  as  contended  by  appellants,  the 
habendum  attempts  to  qualify  and  limit 
the  estate  granted  to  a  life  estate,  then 
there  can  be  no  doubt  that  it  irreconcilably 
conflicts  with,  and  is  repugnant  to,  the 
granting  clause,  for  that  clause  is  without 
any  ambiguity  or  obscurity,  and  unequiv- 
ocally conveys  all  the  estate  owned  by  the 
grantor  in  the  premises  to  the  grantee  ab- 
solutely. Upon  the  premises  stated,  and 
proceeding  in  accordance  with  the  rules  and 
principles  enunciated,  it  seems  clear  that 
the  prefatory  recitals  and  the  habendum 
should  yield  to  the  granting  clause  in  the 
deed  here  considered,  and  consequently  that 
the  deed  should  be  held  to  convey  all  the 
interests  of  every  description  that  the  grant- 
or owned  in  the  premises  to  the  grantee 
absolutely. 

What  has  been  written  is  not  in  conflict 
with  any  of  our  own  decisions  relied  on  by 
the  appellants*  counsel,  when  they  are  prop- 
erly interpreted  and  applied.  The  cases  re- 
ferred to,  it  will  be  found  upon  investiga- 
tion, enunciate  correct  rules  in  either  of  two 
categories:  (1)  When  the  granting  clause 
is  either  silent  or  ambiguous;  and  (2)  when 
it  is  necessary  to  give  explanation  or  de- 
finition of  words  that  are  used  in  the  prem- 
ises of  a  deed.  Thus  the  word  "heirs"  used 
in  the  premises  may  be  construed  by  the 
aid  of  the  habendum  to  mean  "children," 
and  vice  versa.  But  the  cases  arc  not  in 
point  where  there  appears  an  irreconcilable 
conflict  between  the  granting  and  habendum 
clauses.  McCombs  v.  Stephenson  (Ala.)  44 
So.  867;  Southern  R.  Co.  v.  Hays,  150  Ala. 
212,  43  So.  487:  Havens  v.  Sea  Shore  Land 
Co.  47  N.  J.  Eq.  365,  20  Atl.  497 :  Linville 
V.  Greer,  .165  Mo.  380,  05  S.  W.  579.  But, 
if  we  take  the  deed  and  construe  it  by  its 
"four  corners,"  without  resorting  to  any 
rule  that  requires  the  exclusion  of  any  part 
of  it,  there  may  still  be  legitimately  evolved 
from  it,  we  think,  an  intention  on  the  pArt 
of  the  grantor  to  vest  in  the  grantee  every 
interest  he  owned  in  the  premises  conveyed. 
Its  several  parts,  read  together,  are  conso- 
nant with  this  idea.  The  deed  evinces  care 
and  precision  in  its  preparation.  Besides, 
the  evidence  without  conflict  shows  that  it 
was  drawn  bv  a  trftW^d  l»wyer.  It  should 
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be  construed  in  all  its  parts  "with  respect 
to  the  actual,  rightful  state  of  the  property 
at  the  time  at  which  the  deed  was  execut- 
ed." 2  Devlin,  Deeds,  S  851,  and  cases  cited 
in  note  3  to  the  text.  Of  necessity,  the 
plaintiffs'  contention  that  the  title  is  in 
them  depends  on  the  fact,  or  the  assump- 
tion of  the  fact,  that  Barton  F.  Dickson 
had  an  interest  in  the  land  other  than  that 
of  an  estate  by  curtesy.  Indeed,  the  un- 
contradicted testimony,  as  we  have  already 
recited,  shows  that  he  renounced  his  mar- 
ital rights  in  the  property  of  his  wife,  Katie 
E.,  and  that  subsequently  she  executed  to 
him  a  deed  to  all  of  her  property.  And  this 
was  the  status  of  the  property  at  the  time 
of  her  death,  and  at  the  time  the  deed  to 
Searcy  was  executed.  Dickson  owned  an 
absolute  estate.  All  this  being  true,  it 
seems  that  while  the  deed  may  manifest 
doubt  in  the  minds  of  the  grantor  and 
scrivener  as  to  the  exact  status  of  the 
grantor's  title  to  the  property,  and  the  ex- 
tent of  his  interest,  yet  it  evinces  an  in- 
tention to  pass  to  the  grantee  all  the  inter- 
est he  possessed,  whether  as  tenant  by  cur- 
tesy .or  otherwise.  "Life  estate"  would 
have  covered  all  the  estate  the  surviving 
husband  owned,  if  he  claimed  only  an  es- 
tate by  curtesy;  and  the  words  "and  inter- 
est" would,  in  such  a  state  of  the  case,  have 
been  wholly  unnecessary;  but,  having  title 
otherwise  than  by  curtesy,  it  was  necessary 
to  employ  other  words  than  "Ufe  estate" 
to  cover  and  convey  such  title,  and  the  words 
"and  interest"  are  apt  to  designate  and 
effectuate  a  conveyance  of  whatever  other 
estate  or  ownership  he  had  in  the  property. 
Smith  V.  Crbsby.  86  Tex.  16,  40  Am.  St.  Rep. 
818,  23  S.  W.  10.  Thus  reading  and  con- 
struing the  deed,  we  conclude  that  it  was 
the  purpose  of  the  grantor  to  convey  his 
life  estate,  if  no  more  than  that  he  owned, 
but,  in  all  events,  to  vest  the  grantee  with 
all  the  title  he  owned.  This  seems  to  be  the 
predominant  intention  as  reflected  by  the 
granting  clause,  and  we  think  the  habendum 
is  reconcilable  with  this  view.  Such  is  the 
result  obtained  from  the  constructiQn  of  the 
deed  by  its  four  corners,  and  the  attendant 
circumstances  (shown  without  conflict  in 
the  testimony)  abundantly  support  the  con- 
clusion. It  follows  that  the  plaintiffs  are 
without  title  to  the  property  sued  for,  and 
cannot  take  anything  by  their  appeal.  It 
also  follows  that  the  court  erred  in  ad- 
judging plaintiffs  entitled  to  recover  an  un- 
divided one-third  interest  in  the  property 
sued  for,  together  with  damages  for  de- 
tention. 

Upon  the  cross  appeal  the  judgment  of 
the  trial  court  is  reversed,  and  a  judgment 
will  be  here  rendered  to  the  effect  that  plain- 
tiffs are  not  entitled  to  recover,  and  adjudge 
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ing  the  costs  of  the  suit  in  the  court  below, 
together  with  the  costs  of  these  appeals 
(direct  and  cross),  against  them. 

Reversed  and  rendered  on  the  cross  ap- 
peaL 

Tyson,   Ch.  J.,  and  Simpson  and  An- 
derson, JJ.,  concur. 


ARKANSAS  SUPREME  COURT. 

F.   F.   KITCHENS,   Public   Administrator, 
Appt., 

V. 

CHARITY  JONES  et  al. 

(—  Ark.  — ,  113  S.  W.  29.) 

Widow's  allowance— snrplns  from  fore- 
closure. 

The  surplus  arising  from  a  foreclosure 
sale  of  decedent's  real  estate  after  his  death 
is  not  to  be  regarded  as  personalty  within 
the  operation  of  a  statute  allowing  the 
widow  and  minor  children  a  certain  sum 
out  of  personalty  left  by  him. 

(October   12,   1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Phillips  Coun- 


ty allow^ing  petitioners  a  sum  out  of  the 
estate  of  John  Jones,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Campbell  A  Stevenson  and  J. 
M.  Vineyard,  for  appellant: 

The  surplus  after  the  sale  of  the  equity 
of  redemption  was  realty. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  210, 
211;  State  use  of  Ashley  v.  Lawson,  6  Ark. 
269;  Hannah  v.  Carrington,  18  Ark.  100; 
1  Jones,  Mortg.  §  611;  Casborne  v.  Scarfe, 
1  Atk.  603;  Clark  v.  Reyburn,  8  Wall.  318, 
19  L.  ed.  354. 

Mr.   M.   li.    Stephenson,   for  appellees: 

The  decree  of  the  chancellor  converted  the 
estate  into  personalty,  and  as  such  the  wid- 
ow and  minors  are  entitled  to  the  statutory 
allowance. 

Turner  v.  Davis,  41  Ark.  282;  Lenow  v. 
Fones,  48  Ark.  557,  4  S.  W.  56;  Coolidge  v. 
Burke,  69  Ark.  237,  62  S.  W.  683;  Re  Sim- 
mons, 55  Ark.  485,  18  S.  W.  933;  Loftis  v. 
Glass,  15  Ark.  681;  9  Cyc.  Law  &  Proc.  p. 
822. 

Hill,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

John  Jones  died  in  April,  1906,  leaving  a 
widow  and  children,  some  of  whom  were 
minors.    At  the  time  of  his  death  he  was 


Case  Note,  —  Is  tturplua  realized  upon 
foreclosure  sale  of  real  estate  after 
mortgagor's  death  to  he  deetned  real 
or  personal  property? 

As,  at  the  decease  of  a  mortgagor,  his 
equity  of  redemption  in  encumbered  land 
descends  as  realty,  the  surplus  arising  from 
a  subsequent  foreclosure  sale  will  possess 
the  same  character  and  descend  to  his  heirs 
or  devipoos,  instead  of  to  his  personal  rep- 
resentfltives.  Wright  v.  Rose,  2  Sim.  & 
Stu.  323;  Bourne  v.  Bourne,  2  Hare,  35; 
Matson  v.  Swift,  8  Beav.  374;  Shaw  v. 
Hoadley,  8  Blaokf.  Ifi5;  Varnum  v.  Mes- 
erve,  90  Mass.  158;  Moses  v.  Murgatroyd, 
1  Johns.  Ch.  110,  7  Am.  Dec.  478;  Dun- 
ning V.  Ocean  Nat.  Bank,  61  N.  Y.  497,  19 
Am.  Rep.  203:  Fliess  v.  Buckley.  00  N. 
Y.  286.  affirming  22  Hun,  551;  Delafield 
v.  White,  7  N.  Y.  S.  R.  301  (affirmed  in  43 
Hun,  641);  Cox  v.  McBurney,  2  Sandf. 
561 ;  Snow  v.  Warwick  Inst,  for  Sav.  17 
R.  L  66.  20  Atl.  94;  Re  Knapp,  25  Misc. 
133,  54  N.  Y.  Supp.  927;  Chaffee  v.  Frank- 
lin, 11  R.  I.  578;  Allen  v.  Allen,  12  R.  I. 
301. 

While  the  doctrine  above  stated  was  ap- 
plied in  Varnum  v.  Meserve,  supra,  it  was 
also  held  that  the  mortgagor's  personal 
representative  might  recover  such  surplus 
where  the  mortgage  stipulated  that  the 
surplus  arising  from  the  sale,  if  any, 
should  be  paid  to  the  mortgagor  or  his 
assigns.  The  contrary,  however,  was  held 
in  Dunning  v.  Ocean  Nat.  Bank,  61  N.  Y. 
497,  19  Am.  Rep.  293. 
19L.RJ^.{N,S.) 


It  was  held  in  Beard  v.  Smith,  71  Ala. 
568,  in  harmony  with  Kitchens  v.  Jones, 
that,  as  such  surplus  is  realty,  the  mort- 
gagor's widow  is  not  entitled  to  have  a 
deficiency  in  the  statutory  amount  of  the 
deceased's  personalty,  to  which  she  is  en- 
titled, made  up  therefrom. 

So,  a  husband's  estate  by  the  curtesy 
may  be  set  off  to  him  in  the  surplus  aris- 
ing from  a  foreclosure  sale  of  his  wife'd 
realty,  made  after  her  death,  under  a  deed 
of  trust  in  which  he  joined,  as  such  surplus 
is  deemed  realty.  Robinson  v.  Lakeman,  28 
Mo.  App.  135. 

A  surplus  arising  from  a  foreclosure 
sale  made  after  the  mortgagor's  decease 
will  be  treated  as  realty,  in  which  his 
widow  is  entitled  to  dower,  irrespective  of 
whether  she  was  a  party  to  the  mortgage. 
Cornog  V.  Cornog,  3  Del.  Ch.  407;  Mantz  v. 
Buchanan.  1  Md.  Ch.  202;  Hinchman  v. 
Stiles,  9  N.  J.  Eq.  361,  S.  C.  464;  Ilawley 
V.  Bradford,  9  Paige,  200,  37  Am.  Dec.  390; 
Tabele  v.  Tabele,  1  Johns.  Ch.  45;  Titus 
V.  Neilson,  5  Johns.  Ch.  452;  Smith  v. 
Jackson,  2  Edw.  Ch.  28;  Matthews  v.  Dur- 
yee,  4  Keyes,  525,  affirming  46  Barb.  69; 
Clarkson  v.  Skidmore,  46  N.  Y.  297;  Fox 
v.  Pratt,  27  Ohio  St.  612;  Society  for  Rav- 
ings V.  Drake,  10  Ohio  C.  C.  59:  Reed  v. 
Morrison,  12  Serg.  &  R.  21;  George  v. 
Cooper,  16  W.  Va.  666;  Sheppard  v.  Shep- 
pard,  14  Grant,  Ch.  (U.  C.)  174;  Thorpe 
V.  Richards,  16  Grant,  Ch.  (U.  0.)  403. 

And  this  doctrine  was  applied  in  Pickett 
V.  Buckner,  46  Miss.  226,  notwithstanding 
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the  owner  of  certain  real  estate  in  the  city 
of  Helena,  which  was  encumbered  by  a  deed 
of  trust.  Default  had  occurred  in  the  per- 
formance of  the  conditions  of  the  deed  of 
trust  before  his  death,  and,  after  his  death, 
the  deed  was  foreclosed  in  the  chancery 
court,  and  the  property  sold  by  a  commis- 
sioner of  the  court  to  satisfy  the  mortgage 
debt.  The  proceeds  of  the  sale  paid  off  the 
mortgage  and  left  a  surplus  of  $554.67, 
which  was  turned  over  by  the  commissioner 
in  chancery  to  Kitchens,  public  administra- 
tor, who  was  administering  the  estate  of 
Jones.  The  land  was  not  the  homestead  of 
the  deceased.  The  dower  rights  of  the  wid- 
ow had  been  released  in  the  trust  deed.  This 
surplus  was  the  only  asset  of  the  estate, 
which  was  insolvent.  Charity  Jones  filed  a 
petition  in  the  probate  court  of  Phillips 
county,  representing  that  she  was  the  wid- 
ow, and  that  there  were  minor  children,  of 
the  said  John  Jones,  deceased;  that  the  es- 
tate of  her  husband  exceeded  $300  in  value; 
and  she  prayed  that  the  sum  of  $300  be 
paid  to  her  out  of  said  fund  for  the  use  of 
herself  and  minor  children.  Trial  was  had 
in  the  probate  court,  and,  on  appeal,  in  the 
circuit  court,  upon  an  agreed  statement  of 
facts.  The  circuit  judge  granted  the  peti- 
tion, and  the  administrator  has  appealed. 

This  appeal  involves  a  construction  of 
§  3  of  Kirby*s  Digest,  which  reads  as  fol- 
lows: '"W^hen  any  person  shall  die  leaving 
ft  widow  and  minor  children,  or  widow  or 
minor  children,  and  it  shall  be  made  to  ap- 
pear to  the  court  that  the  personal  estate  of 
such  deceased  person  does  not  exceed  in 
value  the  sum  of  $300,  the  court  shall  make 
an  order  vesting  such  personal  property  ab- 
solutely in  the  widow  and  minor  children, 
or  widow  or  minor  children,  as  the  case  may 
be,  when  the  court  is  satisfied  that  reason- 
able funeral  expenses  of  such  persons  not  to 
exceed  $25  have  been  paid  or  secured;  and 


in  all  cases  where  the  personal  estate  exceeds 
in  value  the  sum'  of  $300,  the  widow  and 
minor  children,  or  widow  or  minor  children, 
as  the  case  may  be,  may  retain  the  amount 
of  $300  out  of  such  personal  property  at 
its  appraised  valuation."    In  Wilson  v.  Mas- 
sie,  70  Ark.  25,  65  S.  W.  942,  it  was  held 
that  this  statute  repealed  the  pre-existing 
statutes  upon  this  subject,  and  effected  a 
change  in  the  law  from  an  estimate  of  the 
whole  mass  of  the  decedent's  property  to 
an  estimate  of  the  personal  property  alone 
in  making  this  allowance  to  the  widow  and 
minor  children.     This  case,  therefore,  turns 
upon  the  character  of  the  estate  of  Jones  in 
the  mortgaged  property.     In   State  use  of 
Ashley   v.   Lawson,   6   Ark.   269,  the  court 
said:  "The  equity  of  redemption  is  consid- 
ered  to  be   the   real   and  beneficial  estate, 
tantamount  to  the  fee  at  law,  and  is  ac- 
cordingly held  to  be  descendible  by  inherit- 
ance, devisable   by   will,   and   alienable   by 
deed,  precisely  as  if  it  were  an  estate  of 
inheritance   at   law."     The    nature    of  the 
equity  of  redemption  is  thus  stated  in  the 
encycloptedia :   "An  equity  of  redemption  is 
an  estate  in  the  mortgaged  property,  and  is 
subject  to  all  the  incidents  of  ownership.    It 
may  be  conveyed  or  devised.    It  descends  to 
the  owner's  heirs  or  personal  representatives 
according  to  the  nature  of  the  mortgaged 
property,    and    is    subject    to    curtesy    and 
homestead.*'     11  Am.  &  Eng.  Enc  Law,  2d 
ed.  pp.  209,  210.    The  text  is  well  support- 
ed by  authority,  including  several  Arkansas 
cases  cited  in  the  note.     It  is  clear,  there- 
fore, that  the  equity  of  redemption  left  by 
Jones  at  his  death  was  real  property,  and 
descended  as  real  property  descends. 

The  question  remains  whether  its  conver- 
sion into  cash  through  the  foreclosure  of 
the  mortgage  changed  its  character  within 
the  meaning  of  this  statute.  The  argument 
is  made  that  the  power  of  conversion  is  well 


the  legal  title  to  encumbered  realty  is  vest- 
ed in  the  mortgagee. 

Notwithstanding  a  widow  who  joined  in 
a  mortgage  of  partnership  realty  is  entitled 
to  dower  in  the  surplus  from  a  foreclosurti 
sale  of  partnership  realty,  made  after  the 
death  of  one  copartner,  still,  as  to  part- 
nership creditors,  such  surplus  will  be  re- 
garded as  personalty.  Smith  v.  Jackson, 
2  Edw.  Ch.  28. 

But  the  delay  of  a  widow  in  asserting 
her  dower  right' to  such  surplus  until  after 
a  portion  has  been  paid  by  the  sheriff,  who 
made  the  sale,  to  a  judgment  creditor  of 
the  husband,  will  defeat  her  ri^ht  thereto 
in  the  absence  of  fraud  or  collusion  against 
her,  as  it  is  then  impossible  to  restore  the 
judgment  creditor  to  statu  quo,  as  his  judg- 
ment lien  cannot  be  restored.  Gemmill  v. 
Richardson,  4  Del.  Ch.  699. 

The  following  cases  rest  upon  statutory 
I9L.R.A.(N.S.) 


authority  for  endowing  a  widow  in  the 
surplus  arising  form  a  foreclosure  sale  sub- 
sequent to  the  mortgagor's  death.  Virgin 
V.  Virgin,  189  111.  144,  69  N.  E.  586,  af- 
firming 91  111.  App.  188;  RatclifTe  v. 
Mason,  92  Ky.  190,  17  S.  W.  438,  modify- 
ing 14  S.  W.  960;  Burrall  v.  Bender.  61 
Mich.  608,  28  N.  W.  731;  Hall  v.  Marshall, 
139  Mich.  123,  111  Am.  St.  Rep.  404.  102 
N.  W.  658;  Burnet  v.  Burnet,  46  ^.  J.  Eq. 
144,  18  Atl.  374. 

And  this  doctrine  was  applied  in  Gwynne 
V.  Estes,  14  Lea,  662,  under  such  a  statute, 
notwithstanding  the  mortgage  expressly 
stipulated  that  any  surplus  should  be  paid 
to  the  mortgagor. 

And  dower  may  be  set  out  in  the  pro- 
ceeds of  such  a  sale  where  the  husband  died 
after  a  decree  for,  but  prior  to,  the  sale. 
Holden  V.  Dunn,  144  III  413,  19  L.RA, 
/  481,  33  N.  E.  413. 
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established,  and  that  the  chancery  court  had 
the  right  to  convert  the  realty  into  person- 
alty ;  and,  havitig  that  right,  that  it  changed 
the  character  of  the  property.    A  considera- 
tion   of    the    cases    cited    may    be    useful. 
Coolidge  V.  Burke,  69  Ark.  237,  62  S.  W.  583, 
and  Lenow  v.  Fones,  48  Ark.  557,  4  S.  W. 
56,  were  cases  where  the  surviving  partner 
converted  partnership  assets  from  one  class 
of  property  to  another,  and  it  was  held  that 
the  property  passed  in  its  converted  state. 
The   same   principle   was  recently   recog- 
nized in  French  v.  Vanatta,  83  Ark.  306,  104 
S.  W.  141.    There  is  a  radical  difference  be- 
tween those  cases  and  this.     The  estate  of 
a    partner  does   not  take   a   share  6f  the 
partnership  assets  until  the  partnership  is 
wound  up;    and  a  surviving  partner,  or  a 
court,  in  order  to  wind  it  up,  may  convert 
it,  and  naturally  the  asset  coming  from  the 
partnership  should  descend  in  the  form  in 
which  it  falls  into  the  estate.     But  in  the 
ease  at  bar  the  right  of  the  widow  and  mi- 
nor heirs  accrued,  under  the  plain  terms  of 
the  statute,  at  the  time  of  the  death  of  the 
husband  and  father,  and  not  at  a  later  time, 
'  when,  in  the  course  of  the  administration  of 
his  estate,  his  property  has  been  changed 
from   realty   to   personalty.     In  Loftis   v. 
Glass,  15   Ark.   680,  and  Turner   v.  Davis, 
41  Ark.  270,  the  interest  under  consideration 
was  the  proceeds  of  a  sale  of  real  estate, 
and  not  the  real  state  itself;   and  it  was 
held  that  the  interest  was  personalty.    That 
Is  not  true  here,  for  the  inheritance   was 
not  of  the  proceeds,  but  of  the  land  itself, 
subject  to  the  mortgage,  which  could  have 
been  discharged  at  any  time  by  the  payment 
of  the  mortgage  debt.    In  Re  Simmons,  55 
Ark.  486,  18  S.  W.  933,  after  stating  the 
rule  that,  where  a  conversion  is  rightfully 
made,  whether  by  court  or  trustee,  all  the 
consequences  of  conversion  must  follow,  the 
court,  through  Chief  Justice  Gockrill,  said: 
"It  may  be  that  this  statement  of  the  rule 
is  subject  to  the  explanation  or  qualification 
that  the  conversion  takes  effect  only  to  the 
extent  of  the  purpose  for  which  conversion 
was  required,  where,  for  example,  a  surplus 
remains  from  the  proceeds  of  land  sold  to 
satisfy  a  decree  of  foreclosure.    In  such  a 
case  the  conversion  to  raise  a  surplus  over 
the  decree  and  costs  was  not  required,  and 
was   probably  not  intended  by  the  court; 
and  the  rights  of  the  parties  in  interest,  it 
is  held,  remain  the  same  as  if  no  conversion 
had    taken    place,    although    the    sale    was 
rightful."     This  statement  of  the  principle 
is  absolutely  conclusive  here,  and  is  in  ac- 
cord with  the  authorities,  as  will  be  seen  by 
those  cited  in  the  opinion. 

Mr.  Woemer  thus  states  the  same  prin- 
ciple: **By  the  sale  the  real  estate  is  con- 
verted into  money.  But  the  conversion  is 
19LJLA.(NJ3.) 


complete  and  effectual  only  to  the  extent 
and  for  the  purposes  for  which  the  sale  was 
authorized,  whether  by  the  will  or  by  the 
order  of  the  court.  So  far  as  these  purposes 
do  not  extend,  and  in  so  far  as  any  of  them 
do  not  take  effect,  in  fact  or  in  law,  the 
property  retains  its  former  character  in  re- 
spect of  the  rights  of  its  owner,  and  passes 
accordingly.  The  surplus  of  the  proceeds  of 
a  sale  ordered  for  the  payment  of  debts  re- 
maining after  the  debts  and  expenses  of  ad- 
ministration have  been  discharged  retains 
the  character  of  real  estate  for  the  purpose 
of  determining  who  is  entitled  to  receive  it, 
and  goes  to  the  persons  to  whom  the  real  es- 
tate would  have  gone  but  for  the  conversion.*' 
2  Woerner,  American  Law  of  Administra- 
tion, §  481.  The  status  of  the  decedent's  es- 
tate is  fixed  under  this  statute  when  he  dies, 
and  the  allowance  contemplated  by  it  must 
be  made  out  of  the  personal  property  as  it 
then  existed,  and  not  from  the  proceeds  of 
realty  which  may  thereafter  assume  person- 
al form.  In  this  case  his  equity  of  redemp- 
tion descended  at  his  death  to  his  widow 
and  children,  according  to  the  statute  of  de- 
scents and  distribution,  as  realty.  Its  sub- 
sequent conversion  to  pay  the  debt  against 
it  does  not  let  them  in  to  share  in  it  as 
personal  property,  for  the  only  purpose  of 
the  conversion  was  to  pay  the  mortgage 
debt,  and  not  to  change  the  status  of  the 
property. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  judg- 
ment in  conformity   to  this  opinion. 


UNITED     STATES     CIRCUIT    COURT 
OF  APPEALS,  NINTH  CIRCUIT. 

THOMAS  B.  WALKER,  Plff.  in  Err., 

v. 

SHASTA  POWER   COMPANY. 

(87  C.  C.  A.  660,  160  Fed.  856.) 

Eminent  domain  —  private  use  —  effect 
on  right. 

1.  That  a  corporation  seeking  by  right 
of  eminent  domain  property  necessary  to 
enable  it  to  generate  a  supply  of  electricity 
has  power  to  serve  a  private  use  will  not 
defeat   its   application   for   property   which 

Case  Note.  '^Eminent  domain;  genera- 
lion  of  electricity  for  sale  to  public 
for  the  purposes  of  poxoer  as  a  public 
purpose. 

The  question  as  to  the  effect  of  mingling 
a  private  with  a  public  purpose  on  the  right 
to  exercise  the  power  of  eminent  domain  is 
not  within  the  scope  of  this  note. 

As  shown  in  the  note  to  State  ex  rel. 
Tacoma  Industrial  Co.  v.  White  River  Pow- 
er Co.  2  L.R.A.(N.S.)    842,  there  is  a  de- 
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house  and  installed  therein  machinery  suffi- 
cient to  generate  electricity  by  the  use  of 
the  M^ater  to  the  extent*  of  more  than  2,000 
horse  power,  and  constructed  a  pole  line 
about  27  miles  in  length  for  the  purpose  of 
transmitting  the  electricity  thus  generated 
to  a  substation  which  it  had  constructed  in 
the  city  of  Redding.  In  the  substation  it 
had  installed  machinery  and  had  extended 
pole  lines  therefrom  throughout  the  city  of 
Redding  for  the  purpose  of  distributing  elec- 
tricity. It  commenced  the  present  suit  for 
the  purpose  of  condemning  a  right  of  way 
for  its  ditch  and  flume  over  the  lands  of  the 
plaintiflf  in  error.    It  alleged  in  the  bill  that 


itp  purpose  was  to  supply,  by  means  of  elec- 
tricity and  electric  power,  the  necessary 
public  needs  in  the  county  of  Shasta  and 
elsewhere  in  the  state  of  California  for 
light,  heat,  and  power,  and  to  supply  a  nec- 
essary public  use  as  aforesaid;  that  it  would 
be  impossible  to  utilize  its  water  for  said 
necessary  public  use  except  by  taking  the 
same  out  of  Bear  creek,  and  conducting  the 
same,  by  means  of  its  ditch,  along  its  sur- 
veyed and  established  ditch  line,  over  and 
across  the  land  of  the  plaintiff  in  error;  and 
further  alleged  that  a  large  part  of  the  pub- 
lic in  general  and  a  large  proportion  of  the 
inhabitants   and   citizens,   residents,  house* 


self  into  a  public  service  corporation  by  a 
mere  offer  to  serve  the  public  and  submit 
to  legislative  control. 

So  the  same  court,  in  State  ex  rel.  Shrop- 
shire V.  Superior  Ct.  (Wash.)  99  Hac.  3, 
held  that  the  supplying  of  water  for  boilers 
in  order  to  generate  steam  for  power  pur- 
poses for  private  manufacturing  concerns  is 
not  a  public  purpose,  and  rejected  the  con- 
tention that,  when  water  is  furnished  to  a 
mill  proprietor,  it  is  furnished  to  an  inhab- 
itant for  his  use  just  as  in  the  case  of  fur- 
nishing to  a  home. 

State  ex  rel.  Harris  y.  Olympia  Light  &  P. 
Co.  46  Wash,  511,  90  Pac.  656,  is  not  opposed 
to  the  other  decision  on  this  point,  as  the 
court  there  merely  upheld  the  right  to  con- 
demn land  for  purposes  of  furnishing  elec- 
tric power  to  operate  a  street  railway,  the 
operation  of  which  itself  is  a  public  pur- 
pose ;  rejecting  the  contention  that  the  right 
of  eminent  domain  should  not  be  permitted 
for  such  purpose  because  the  corporation's 
articles  authorize  the  furnishing  of  power  to 
individuals,  which  is  not  a  public  use,  and 
because  it  is  possible  for  the  corporation 
successfully  to  evade  detection  in  case  such 
power  is  furnished  to  individuals  after  con- 
demnation for  a  public  use. 

The  decision  in  State  ex  rel.  Dominick  v. 
Superior  Ct.  (W^ash.)  100  Pac.  317,  is  mere- 
ly to  the  effect  that  the  fact  that  a  corpora- 
tion seeking  to  exercise  the  power  of  emi- 
nent domain  will  sell  and  deliver  a  portion 
of  its  electrical  power  to  third  persons  and 
corporations,  to  be  by  them  used  for  public 
and  municipal  lighting  and  in  the  opera- 
tion of  railroads  and  railways, — purposes 
which,  in  themselves,  are  public, — does  not 
afford  a  sufficient  reason  for  denying  to  it 
the  right  of  eminent  domain.  The  court 
said  it  was  unnecessary  to  determine  to 
what  extent  a  public  service  corporation 
may  use  electricity  generated  for  public 
purposes  for  purposes  previously  denomi- 
nated private,  or  whether  it  may  acquire 
property  by  condemnation  to  generate  elec- 
tricity to  be  disposed  of,  independently  of 
its  necessities  as  a  public  service  corpora- 
tion, under  the  act  of  March  13,  1907, 
which  provides  that,  under  certain  condi- 
tions, a  corporation  authorized  to  condemn 
property  for  the  purpose  of  generating  elec- 
trical power  for  certain  public  purposes 
19L.R.A.(N.S.) 


therein  mentioned  may  sell  electric  light 
outside  the  limits  of  a  municipality,  and 
electric  power  both  inside  and  outside  such 
limits,  to  private  consumers,  from  the  elec- 
tricity generated  and  transmitted  by  it  for 
public  purposes  and  not  needed  by  it  there- 
for. The  court  remarked,  however,  that  it 
was  questionable  whether  the  legislature  by 
that  act  intended  merely  to  enlarge  or  ex- 
tend the  uses  that  might  be  made  of  electric- 
ity generated  for  public  purposes,  and  not 
needed  therefor,  or  wh  ther  it  intended  to 
enlarge  the  power  of  eminent  domain  itself; 
adding  that,  if  the  former  was  intended,  the 
act  would  seem  to  be  entirely  free  from  con- 
stitutional objection,  while,  in  the  latter 
case,  its  validly  would  be  very  questionable, 
in  view  of  the  previous  rulings  of  the  court. 
The  court,  however,  did  not  undertake  to 
decide  either  the  purpose  of  the  legislature 
or  the  validity  of  the  act. 

The  Virginia  court  of  appeals  in  Miller 

v.  Pulaski    (Va.)   63  S.  E.  880,  adhering  to 

its  decision  in  Fallsburg  Power  &  Mfg.  Co. 

v.  Alexander,  101  Va.  98,  61  L.R.A.  129.  99 

Am.    St.    Rep.    855,    43    S.    E.    194,    while 

conceding  that  the   furnishing  of    light   to 

the  inhabitants  of  a  town  is  a  public  use, 

held   that   the   furnishing   of   electric   light 

or  power  to  "other  persons,  companies,  or 

j  corporations"  is  not  a  public  use  for  which 

j  the  power  of  eminent  domain  may  be  exer- 

I  cised. 

I      The  furnishing  of  electricity  for  the  use 
of  inhabitants  in  a  thickly-settled  and  ex- 
tensive territory',  for  illuminating  purposes 
and  for  the  use  of  extensive  street  surface 
railroads,  constitutes  a  public  use  for  which 
'  the  power  of  eminent  domain  may  be  exer- 
i  cised.     Re  Niagara,  L.  &  O.  Power  Co.  Ill 
j  App.  Div.  686,  97  N.  Y.  Supp.  853. 
I      The   decision   in   Re  East   Canada  Creek 
I  Electric   Light  &  P.  Co.   49   Misc.  505,  99 
I  N.   Y.    Supp.    109,   is   merely   to  the   effect 
that  the  furnishing  of  light  to  a  munici- 
pality   is    a    public    purpose    for    which    a 
private  corporation  may  exercise  the  power 
of  eminent  domain. 

As  to  effect  of  offer  to  serve  public  on 
right  to  resort  to  eminent  domain  in  aid 
of  attempt  to  transmute  water  power  into 
electricity  for  sale,  see  case  note  to  Jones 
V.  North  Georgia  Electric  Co.  6  L.R.A.  (N.S.) 
122. 
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liolders,  and  freeholders  within  the  county 
of  Shasta  and  elsewhere  in  the  state  of  Cal- 
ifornia, are  not  supplied  with  electricity  or 
electric  current  for  heat,  light,  or  power, 
and  the  supplying  of  electricity  and  electric 
current  for  heat,  light,  and  power  to 
the  public  in  general,  and  to  the  inhabit- 
ants, citizens,  residents,  householders,  and 
freeholders  within  the  county  of  Shasta  and 
elsewhere  in  the  state  of  California,  is  and 
waa,  at  all  of  the  times  therein  mentioned, 
a  public  necessity,  and  that  the  riglit  of  way 
over  the  said  land  of  said  defendant,  T.  B. 
Walker,  sought  to  be  condemned,  is  neces- 
sary for  said  public  use.  The  answer  de- 
nied, on  information  and  belief,  that  the  de- 
fendant in  error  was  organized  for  the  pur- 
pose set  forth  in  the  complaint,  and  denied, 
upon  information  and  belief,  that  its  pur- 
pose was  ''to  generate  or  transmit  or  fur- 
nish electricity  or  electric  current  to  the  pub- 
lic in  general  or  to  all  inhabitants  or  per- 
sons within  the  county  of  Shasta  or  else- 
where in  the  state  of  California  for  the  nec- 
essary public  use  or  use  of  light  or  power  or 
heat/'  and  alleged  that  the  plaintiff  in  error 
"believes,  and  upon  information  and  belief 
alleges,  that  it  is  the  purpose  of  the  cor- 
poration to  sell  electricity  and  electric  cur- 
rent to  such  persons  as  the  board  of  direct- 
ors shall  deem  proper,"  etc.;  ''that  it  is  not 
the  purpose  of  said  plaintiff  to  furnish  elec- 
tricity or  electric  current  to  every  individ- 
ual member  of  the  community  in  the  county 
of  Shasta,  or  any  community,  who  shall  de- 
mand or  request  the  delivery  thereof,  but 
that  said  corporation  only  proposes  to  de- 
liver electricity  and  electric  current  which 
it  does  not  use  itself,  and  to  deliver  such 
portions  which  it  does  not  use  itself  only  to 
such  persons  and  in  such  locality  and  in 
such  manner  as  the  board  of  directors  of 
said  plaintiff  shall  deem  proper."  Upon  the 
issues  and  evidence  the  court  found  as  facts, 
among  others,  that  the  defendant  in  error, 
immediately  after  its  organization  in  1904, 
acquired  the  right  to  divert  and  use  3,000 
inches,  measured  under  a  4 -inch  pressure,  of 
the  waters  of  Hat  creek  and  other  creeks  in 
the  county  of  Shasta,  and  commenced  the 
construction  of  its  ditches  as  alleged  in  the 
bill,  and  as  set  forth  in  the  statement  of  the 
facts ;  ''that  said  plaintiff  is  not  engaged  in 
any  private  business,  nor  has  it  for  its  own 
private  purposes  any  use  for  any  of  said 
electricity  except  such  as  may  be  necessary 
for  the  heat  and  light  of  its  said  works, 
which  are  incidental  to  the  said  public  use 
aforesaid;  that  it  is  necessary  for  said  plain- 
tiff to  conduct  water  by  means  of  said 
ditches,  flumes,  and  pipe  lines  at  large  ex- 
pense as  above  found  to  its  said  water 
house,  and  to  use  the  said  water  to  operate 
such  machinery  for  the  purpose  of  supplying 
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the  public  of  said  Shasta  county  as  herein- 
before found,  and  for  such  public  uses  as 
hereinbefore  found."  The  court  decreed  to 
the  defendant  in  error  a  right  of  way  for 
its  ditch  across  the  lands  of  the  plaintiff  in 
error  upon  payment  to  him  of  the  sum  of 
$742.30  and  the  costs  of  suit. 

The  final  order  of  condemnation  recites: 
"It  is  hereby  ordered,  adjudged;  and  de- 
creed that  the  strip  of  land  hereinafter  de- 
scribed, being  the  land  desCribeil  in  the  com- 
plaint herein,  as  sought  to  be  taken  by  the 
plaintiff,  be  and  the  same  is  hereby  finally 
condemned  for  the  use  of  plaintiff  for  a 
right  of  way  for  the  ditch  described 
in  the  complaint  herein,  and  for  the 
purpose  of  construction,  maintenance,  and 
operation  thereon  of  said  ditch  and 
the  running  of  water  therein,  ^nd  for 
the  purpose  of  using  the  same  by  plain- 
tiff in  the  construction,  maintenance  of  said* 
ditch,  and  the  running  of  water  across  the 
said  land  of  said  defendant  in  the  said  ditch, 
solely  for  the  public  use  described  in  said 
complaint  and  the  findings  and  judgment 
heretofore  made  and  entered  herein."  Upon 
the  trial  there  was  no  evidence  showing,  or 
tending  to  show,  that  the  defendant  in  error 
was  engaged  in  any  private  business  or  in- 
tended to  engage  therein.  It  offered  to 
prove  as  part  of  its  case  that  it  did  not  in- 
tend to  engage  in  any  private  business,  and 
it  adduced  testimony  that  it  had  not  erected 
any  works  or  engaged  in  any  private  enter- 
prise to  use  any  portion  of  the  power,  light, 
or  heat.  On  the  trial,  for  the  purpose  of 
showing  that  it  had  deprived  itself  of  the 
power  to  engage  in  the  private  enterprise 
permitted  by  its  articles  of  incorporation,  it 
offered  in  evidence  amended  articles  of  in- 
corporation which  it  had  adopted  since  the 
commencement  of  the  suit,  in  which  it  h&d 
eliminated  from  its  powers  the  power  to 
engage  in  any  private  enterprise  whatever. 
Objection  to  such  evidence  was  made  on  the 
ground  that  the  amendment  was  made  sub- 
sequent to  the  commencement  of  the  suit, 
and  the  objection  was  sustained.  The  al- 
legations of  the  bill  that  a  large  part  of  the 
public  in  general,  and  a  large  portion  of  the 
citizens,  residents,  householders,  and  free- 
holders within  the  county  of  Shasta  and 
elsewhere  in  the  state  of  California,  were 
not  supplied  with  electricity  or  electric  cur- 
rent for  light,  heat,  or  power,  and  that  the 
supplying  of  the  same  for  such  purposes  to 
the  public  in  general  and  to  the  inhabitants, 
citizens,  etc.,  witliin  the  county  of  Shasta 
and  elsewhere  in  the  state  of  -California, 
was,  at  all  of  the  times  mentioned,  a  public 
necessity,  was  denied   in  the  answer. 

Argued  before  Gilbert  and  Ross,  Circuit 
Judges,  and  De  Haven,  District  Judge. 
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Messrs.  A.  E.  Bolton  and  Held  & 
Dozler,  for  plaintiff  in  error: 

To  invoke  eminent  domain  the  use  must 
be  a  public  use. 

1  Lewis,  Em.  Dom.  24  ed.  418;  Consolida- 
ted Channel  Co.  v.  Central  P.  R.  Co.  61  Cal. 
271;  Lorenz  v.  Jacob,  63  Cal.  76;  Amador 
Queen  Min.  Co.  v.  Dewitt,  73  Cal.  485,  15 
Pac.  74;  Cummings  v.  Potors,  56  Cal.  593; 
Gilmer  v.  Lime  Point,  18  Cal.  252;  Turhclv 
Irrig.  Diat.  v.  Williams,  76  Cal.  369,  18  Pac. 
379;  Spring  Valley  Waterworks  v.  San 
Mateo  Waterworks,  64  Cal.  131,  28  Pac. 
447;  People  ex  rel.  Robinson  v.  Pittsburgh 
R.  Co.  63  Cal.  697;  State  v.  Hazelton  &  L. 
R.  Co.  40  Ohio  St.  604;  Sholl  v.  German 
Coal  Co.  118  111.  427,  59  Am.  Rep.  379,  10 
N.  E.  199;  Nickey  v.  Stearns  Ranchos  Co. 
126  Cal.  152,  58  Pac.  459;  Laguna  Drainage 
Dist.  V.  'Charles  Martin  Co.  144  Cal.  210,  77 
Pac.  933;  Lindsay  Irrig.  Co.  v.  Mehrtcns, 
97  Cal.  680,  32  Pac.  802. 

Whether  there  is  a  public  need  which  is 
to  be  supplied  by  the  proposed  use  is  n 
question  for  the  jury. 

People  ex  rel.  Bingham  v.  Brighton,  20 
Mich.  71;  Rensselaer  &  S.  R.  Co.  v.  Davis. 
43  N.  Y.  145 ;  Re  Niagara  Falls  &  W.  R.  Co. 
108  N.  Y.  375,  15  N.  E.  420;  San  Mateo 
County  V.  Coburn,  130  Cal.  634,  63  Pac. 
78,  621;  Cummings  v.  Peters,  56  Cal.  597. 

The  person  from  whom  land  is  taken  can 
raise  the  question  that  the  property  is  not 
being  applied  to  a  public  use. 

Re  Niagara  Falls  &  W.  R.  Co.j  Cum- 
mings V.  Peters;  and  San  Mateo  County  v. 
Coburn, — supra;  Spring  Valley  Waterworks 
V.  San  Mateo  Waterworks,  64  Cal.  130,  28 
Pac.  447 ;  People  ex  rel.  Bingham  v.  Bright 
on,  supra;  Harding  v.  Goodlett,  3  Yerg.  40, 
24  Am.  Dec.  646.   / 

If  the  purposes  of  a  corporation  combine 
both  a  public  and  private  use,  it  cannot  ex- 
ercise the  right  of  eminent  domain. 

Lewis,  Em.  Dom.  2d  ed.  §  206 ;  Re  Albany 
Street,  11  Wend.  152,  25  Am.  Dec.  618; 
Atty.  Gen.  v.  Eau  Claire,  37  Wis.  437 ;  Kau- 
kauna  Water  Power  Co.  v.  Green  Bay  &  M. 
Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004,  12 
Sup.  Ct.  Rep.  173 ;  Buckingham  v.  Smitli,  10 
Ohio,  288;  Spaulding  v.  Lowell,  23  Pick. 
71;  Berrien  Springs  Water  Power  Co.  v. 
Berrien  Circuit  Judge,  133  Mich.  48,  103 
Am.  St.  Rep.  438,  94  N.  W.  380;  Fallsburg 
Power  &  Mfg.  Co.  v.  Alexander,  101  Va.  98, 
61  L.R.A.  129,  99  Am.  St.  Rep.  855,  43  S.  E. 
194;  State  ex  rel.  Tacoma  Industrial  Co. 
V.  White  River  Power  Co.  39  Wash.  648,  2 
L.R.A.(N.S.)  842,  82  Pac.  153,  4  A.  &  E. 
Ann.  Cas.  987;  Coates  v.  Campbell,  37  Minn. 
498,  35  N.  W.  367;  Brown  v.  Geral.l,  100 
Me.  351,  70  L.R.A.  472,  109  Am.  St.  Rep. 
526,  61  Atl.  785;  Hildreth  v.  Montooito 
Creek  Water  Co.  139  Cal.  24,  72  Pac.  39 j; 
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Gaylord  v.  Sanitory  Dist.  204  111.  576,  63 
L.R.A.  582,  98  Am.  St.  Rep.  235.  68  N.  E. 
525,  Re  Barre  Water  Co.  62  Vt.  27,  9  L.R.A. 
195,  20  Atl.  109;  Tyler  v.  Beacher,  44  Vt. 
656,  8  Am.  Rep.  398;  Sherman  v.  Buick,  32 
Cal.  253,  91  Am.  Dec.  577;  Board  of  Health 
v.  Van  Hoesen,  87  Mich.  533,  14  L.R.A.  114, 

49  N.  W.  894;  Re  Eureka  Basin  Warehouse 
&  Mfg.  Co.  96  N.  Y.  45. 

Messrs.  Sollnsky  A  Wehe  and  Brain- 
art!  A  Kimball,  for  defendant  in  error: 

The  generation  of  electricity  for  public 
uso  makes  a  case  of  necessity  for  which 
private  property  may  be  taken. 

Opinion  of  Justices,  155  Mass.  598,  15 
L.R.A.  809,  30  N.  E.  1142;  Strickley  v. 
lli«rhland  Boy  Gold  Min.  Co.  200  U.  S.  527, 

50  L.  ed.  581,  26  Sup.  Ct.  Rep.  301,  4  A.  & 
E.  Ann.  Cas.  1174;  Minnesota  Canal  &  Pow- 
er Co.  v.  Koochiching  Co.  97  Minn.  429,  5 
L.R.A.(N.S.)  638,  107  N.  W.  405,  7  A.  & 
E.  Ann.  Cas.  1182;  Lewis,  Em.  Dom.  $  13Ia; 
Hollister  v.  State,  9  Idaho,  8,  71  Pac.  541; 
Salt  Lake  City  v.  Salt  Lake  City  Water  & 
Electrical  Power  Go.  24  Utah,  249,  61  L.R.A. 
648,  07  Pac.  672,  26  Utah,  441,  71  Pac. 
1067;  Denver  Power  &  Irrig.  Co.  v.  Denver 
&  R.  G.  R.  Co.  (Denver  Power  &  Irrig.  Co. 
V.  Colorado  &  8.  R.  Co.)  30  Colo.  204,  60 
L.R.A.  383,  69  Pac.  568;  Rockingham  Coun- 
ty Light  &  P.  Co.  V.  Hobbs,  72  N.  H.  531, 
66  L.R.A.  581,  58  Atl.  46. 

The  court  properly  refused  to  permit 
plaintiff  in  error  to  show  ownership  of  the 
water  claimed  by  defendant  in  error  to  be 
in  third  parties,  not  parties  to  the  action. 

St.  Helena  Water  Co.  v.  Forbes,  62  Cal. 
182,  45  Am.  Rep.  659;  Grande  Ronde  Elec- 
trical Co.  V.  Drake,  46  Or.  243,  78  Pac 
1031;  California  Southern  R.  Co.  v.  Kim- 
ball, 61  Cal.  90;  2  Lewis,  Em.  Dom.  §  395; 
Stoughton  V.  Paul,  173  Mass.  148,  53  N.  K. 
272. 

Whether  or  not  a  corporation  is  using 
the'heat,  light,  and  power  for  its  own  pri- 
vate purposes  or  the  public  is  a  question  of 
fact  for  the  court  to  determine. 

D(  nver  R.  Land  &  Coal  Co.  v.  Union  P. 
R.  Co.  34  Fed.  386;  Bridal  Veil  Lumbering 
Co.  V.  Johnson,  30  Or.  205,  34  L.R.A.  308, 
60  Am.  St.  Rep.  818,  46  Pac.  790;  I^ke 
Koen  Nav.  Reservoir  &  Irrig.  Co.  v.  Klein, 
03  Kan.  484,  65  Pac.  684;  Santa  Cruz  v. 
Enright,  95  Cal.  110,  30  Pac.  197;  Grande 
Ronde  Electrical  Co.  v.  Drake,  supra. 

The  courts  will  not  heed  an  allegation 
that  the  corporation  may  not  fully  perform 
its  public  dutiel^. 

Randolph,  Em.  Dom.  §  50;  Lumbard  v. 
Stearns,  4  Cush.  60;  Re  Staten  Island  Rapid 
Transit  Co.  103  N.  Y.  259.  8  N.  E.  548;  San 
Mateo  County  v.  Coburn,  130  Cal.  035,  63 
Pac.  78,  021 ;  Gaylord  v.  Sanitary  Dist.  204 
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HI.  576,  63  L.R.A.  582,  98  Am.  St.  Rep. 
235,  68  N.  E.  522. 

Gilbert,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  question  first  to  be  determined  is 
whether  the  use  for  which  condemnation  is 
sought  is  a  public  use.  Section  1238  of  the 
Code  of  Civil  Procedure  of  California  makes 
provision  for  the  exercise  of  the  right  of 
eminent  domain  in  behalf  of  public  uses, 
and  enumerates,  among  other  public  uses, 
the  following:  "Canals,  reservoirs,  dams, 
ditches,  flumes,  aqueducts,  and  pipes  for 
supplying  and  storing  water  f^r  the  opera- 
tion of  machinery  for  the  purpose  of  gener- 
ating and  transmitting  electricity  for  the 
supplying  of  mines,  quarries,  railroads, 
tramways,  mills,  and  factories  with  electrical 
power;  and  also  for  the  supplying  electric- 
ity to  light  or  heat  mines,  quarries,  mills, 
factories,  incorporated  cities  and  counties, 
villages  or  towns;  [and  also  for  furnishing 
electricity  for  lighting,  heating,  or  power 
purposes  to  individuals  or  corporations]  to- 
gether with  lands,  buildings,  and  all  other 
improvements  in  or  upon  which  to  erect,  in- 
stall, place,  use,  or  operate  machinery  for 
the  purpose  of  generating  and  transmitting 
electricity  for  any  of  the  purposes  or  uses 
above  set  forth." 

There  can  be  no  doubt  that  within  this 
provision  the  furnishing  of  electricity  as  it 
is  proposed  to  be  furnished  by  the  defendant 
in  error  is  a  use  for  which  the  legislature 
intended  that  the  right  of  eminent  domain 
might  be  exercised.  The  purpose  of  the 
statute  is  to  remove  obstacles  in  the  way 
of  development  and  progress  in  the  state, 
and  it  is  in  harmony  with  the  Constitution 
and  with  $  1001  of  the  Civil  Code,  which 
gives  to  any  person,  without  further  legis- 
lative action,  the  power  to  acquire  property 
for  any  of  the  uses  specified  in  5  1238, 
"either  by  consent  of  the  owner  or  by 
proceedings  had  under  the  provisions  of 
title  7,  part  3  of  the  Code  of  Civil  Proced- 
ure; and  any  person  seeking  to  acquire 
property  for  any  of  the  uses  mentioned  in 
such  title,  is  'an  agent  of  the  state'  or  a 
'person  in  charge  of  such  use'  within  the 
meaning  of  those  terms  as  used  in  such 
title." 

The  legislature  cannot  by  its  enactments 
make  that  a  public  use  which  is  essentially 
a  private  use,  and  the  question  whether  the 
use  is  public  in  its  nature  is  a  judicial  ques- 
tion, to  be  determined  by  the  courts.  But 
it  is  the  general  rule  that,  where  it  is  un- 
certain and  doubtful  whether  the  use  to 
which  the  property  is  proposed  to  be  de- 
voted is  of  a  public  or  a  private  character, 
the  legislative  determination  of  the  question 
is  of  persuasive  force,  and  the  courts  will 
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not  undertake  to  disturb  the  same.  It  has 
been  so  held  in  California.  Lux  v.  fiaggin, 
69  Cal.  255,  10  Pac.  674;  Re  Madera  Irrig. 
Dist.  Bonds,  92  Cal.  296,  14  L.R.A.  755,  27 
Am.  St.  Rep.  106,  28  Pac.  272,  675;  San 
Mateo  County  v.  Coburn,  130  Cal.  631,  63 
Pac.  78,  621.  And  it  has  been  generally 
held  by  the  courts  that  the  generation  of 
electric  power  for  distribution  and  sale  to 
the  public  on  equal  terms  is  a  public  enter- 
prise, and  that  water  used  for  that  purpose 
is  devoted  to  a  public  Use.  Rockingham 
County  Light  &  P.  Co.  v.  Hobbs,  72  N.  H. 
531,  66  L.R.A.  581,  58  Atl.  46;  Hollister  v. 
State,  9  Idaho,  8,  71  Pac.  541;  Grande 
Ronde  Electrical  Co.  v.  Drake,  46  Or.  243, 
78  Pac.  1031;  Re  Niagara,  L.  &  O.  Power 
Co.  Ill  App.  Div.  686,  97  N.  Y.  Supp,  853; 
Minnesota  Canal  &,  Power  Co.  v.  Koochich- 
ing Co.  97  Minn.  429,  5  L.R.A.(N.S.)  638, 
107  N.  W.  405,  7  A.  &  E.  Ann.  Cas.  1182. 
In  the  case  last  cited  the  supreme  court  of 
Minnesota  said:  "Electric  lighting  is  uni- 
versally recognized  as  a  public  enterprise, 
in  aid  of  which  the  right  of  eminent  domain 
may  be  invoked." 

In  Rockingham  County  Light  &  P.  Co.  v. 
Hobbs,  72  N.  H.  531-535,  66  L.R.A.  581, 
58  Atl.  46,  the  court  said:  "Like  water, 
electricity  exists  in  nature  in  some  form  or 
state,  and  becomes  useful  as  an  agency  of 
man's  industry  only  when  collected  and  con- 
trolled. It  requires  a  large  dapital  to  col- 
lect, store,  and  distribute  it  for  general  use. 
The  cost  depends  largely  upon  the  location 
of  the  power  plant.  A  water-power  or  a 
location  upon  tide-water  reduces  the  cost 
materially.  It  may  happen  that  the  business 
cannot  be  inaugurated  without  the  aid  of 
the  power  of  eminent  domain,  for  the  acqui- 
sition of  necessary  land  or  fights  in  land. 
All  these  considerations  tend  to  show 
that  the  use  of  land  for  collecting,  storing, 
and  distributing  electricity  for  the  purposes 
of  supplying  power  and  heat  to  all  who  may 
desire  it  is  a  public  use  similar  in  charac- 
ter to  the  use  of  land  for  collecting,  storing, 
and  distributing  water  for  public  needs, — 
a  use  that  is  so  manifestly  public  'that  it 
has  been  seldom  questioned,  and  never  de- 
nied.' " 

But  both  private  purposes  and  public 
uses  are  contemplated  in  the  articles  of 
incorporation  of  the  defendant  in  error,  as 
those  articles  stood  at  the  time  of  the  com- 
mencement of  the  suit.  On  that  ground  its 
power  to  exercise  the  right  of  eminent  do- 
main for  the  promotion  of  the  public  pur- 
poses is  challenged,  the  contention  being 
that,  when  such  purposes  are  so  blended, 
the  want  of  power  to  exercise  the  right  of 
eminent  domain  for  the  private  purpose  ex- 
cludes its  exercise  for  any  public  use.  But 
the   question   whether   the   exercise   of  the 
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right  of  eminent  domain  is  to  be  denied  or 
withheld  is  not  to  be  tested  solely  by  the 
description  of  the  objects  and  purposes  set 
forth  in  the  articles  of  incorporation.  It 
may  be  governed  by  evidence  aliunde  show- 
ing the  actual  purpose  in  view.  Re  Niagara 
Falls  &  W.  R.  Co.  108  N.  Y.  375,  16  N.  E. 
429.  "The  fact  that  the  charter  powers  of 
a  corporation  to  which  the  power  of  em- 
inent domain  has  been  delegated  embrace 
both  private  purpose  and  public  use  does 
not  deprive  it  of  the  right  of  eminent  do- 
main in  the  promotion  of  the  public  use." 
15  Cyc.  Law  &  Proc.  p.  579;  Lake  Koen 
Nav.  Reservoir  &  Irrig.  Co.  v.  Klein,  63 
Kan.  484,  66  Pac.  684;  Cole  v.  Cumberland 
County,  78  Me.  532,  7  Atl.  397;  Brown  v. 
Gerald,  100  Me.  351,  70  L.R.A.  472,  109  Am. 
St.  Rep.  526,  61  Atl.  785.  Cases  are  cited 
which  are  said  to  hold  the  contrary;  but 
they  are  all  cases  in  which  there  is  absence 
of  proof  of  the  actual  purpose  of  the 
plaintiff  in  the  condemnation  proceedings 
to  sever  the  public  use  from  the  private 
use,  and  to  exercise  the  right  of  eminent 
domain  solely  for  the  former.  Thus,  in 
Fallsburg  Power  &  Mfg.  Co.  v.  Alexander, 
101  Va.  98,  61  L.R.A.  129,  99  Am.  St.  Rep. 
855,  43  S.  E.  194,  the  corporation  was  creat- 
ed by  a  special  act  of  the  general  assembly 
and  given  authority  to  manufacture  and 
generate  electrical  or  other  power,  light, 
or  heat,  and  utilize  and  transmit  and  distrib- 
ute the  same  to  any  place  or  places  for  its 
own  use  or  for  the  use  of  other  individuals 
and  corporations.  The  company  proceeded 
to  condemn  lands  and  water  rights  for  that 
purpose  "for  the  company's  use  or  for  the 
use  of  other  individuals  or  corporations." 
Hie  court  held  that,  since  it  had  power  un- 
der its  charter  to  devote  only  a  share,  or 
none  at  all,  of  its  products  to  public  use, 
the  public  could  not  be  said  to  have  such  a 
definite  right  to  the  use  of  its  product  as 
to  render  constitutional  the  provision  giv- 
ing it  the  right  of  eminent  domain.  Said 
the  court:  "In  such  a  case  the  private 
benefit  too  clearly  dominates  the  public  in- 
terest to  find  constitutional  authority  for 
the  exercise  of  the  power  of  eminent  domain, 
and  is  the  equivalent  of  taking  of  private 
property  for  a  private  use." 

So,  in  Berrien  Springs  Water  Power  Co. 
v.  Berrien  Circuit  Judge,  133  Mich.  48,  103 
Am.  St.  Rep.  438,  94  N.  W.  379,  the  plain- 
tiff in  the  condemnation  suit  was  incor- 
porated under  an  act  which  authorized  it  to 
acquire  water  rights  and  water  for  private 
and  public  purposes.  In  its  petition  for 
condemnation  it  alleged  that  it  required  cer- 
tain lands  "for  the  purposes  of  its  incor- 
poration, and  that  the  taking  thereof  is  nec- 
essary for  the  public  use  and  benefit."  The 
court  denied  the  right  of  condemnation, 
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saying:  "After  the  water  power  is  erect- 
ed, though  it  may  be  used  for  a  public  pur- 
pose, relator  has  the  option  to  use  it  en- 
tirely for  private  purposes." 

But  in  that  case  the  court  sustained  the 
doctrine  that  land  can  be  taken  under  the 
power  of  eminent  domain  for  a  legitimate 
purpose,  even  though  a  private  purpose  will 
be  thereby  incidentally  served.  In  Gay  lord 
V.  Sanitary  Dist.  204  111.  576,  63  L.R.A. 
582,  98  Am.  St.  Rep.  235,  68  N.  E.  522,  the 
petitioner  in  condemnation  proceedings  al- 
leged in  his  petition  that  he  was  about  to 
build  a  public  gristmill  under  an  act  of  the 
legislature  authorizing  the  condemnation  of 
private  property  for  the  purpose  of  public 
mills  and  machinery  other  than  public  grist- 
mills, and  that  he  was  also  about  to  con- 
struct other  machinery  and  operate  a  mill 
and  other  public  machinery.  Tlie  court  held 
that  to  constitute  a  public  use  such  as  will 
justify  the  taking  of  private  property,  the 
contemplated  improvement  must  be  one 
which  the  public  to  some  extent  will  have 
a  right  to  use,  and  not  one  which  is  mere- 
ly a  benefit  to  the  public,  and  that  author- 
ity to  condemn  private  property  for  public 
use  does  not  justify  the  taking  of  such  prop- 
erty for  a  public  and  also  a  private  use. 
Of  similar  import  are  Atty.  Gen,  v.  Eau 
Claire,  37  Wis.  400,  and  State  ex  rel. 
Harris  v.  Superior  Ct.  42  Wash.  600,  5 
L.R.A.(N.S.)  672,  85  Pac.  666,  7  A.  &  E. 
Ann.  Cas.  748.  In  the  latter  case  the  testi- 
mony was  to  the  effect  that  the  condemna- 
tion was  sought  for  the  purpose  of  obtain- 
ing additional  power,  "not  only  for  use  in 
operating  the  light  plant  and  electric  car 
system,  but  for  the  purpose  of  selling  power 
to  the  different  manufactories  and  for  dif- 
ferent purposes."  The  court  held  that,  for 
all  these  purposes,  the  petitioner  was  not  en- 
titled to  exercise  the  right  of  eminent  do- 
main, since  the  use  was  not  a  public  one. 
We  find  no  case  which  holds  that  the  bare 
fact  that  a  corporation  has,  in  enumerating 
its  functions,  expressed  a  purpose  of  engag- 
ing in  a  private  enterprise  as  well  as  serv- 
ing a  public  use,  shall  deprive  it  of  the  right 
to  exercise  eminent  domain  for  the  public 
use.  Not  only  is  there  no  authority  for  such 
a  proposition,  but  there  is  no  reason  for  it. 
Why  should  the  fact  that  the  defendant  in 
error  here  was  incorporated  under  articles 
giving  it  the  power  to  serve  a  private  use 
be  an  obstacle  to  its  condemnation  of  prop- 
erty necessary,  and  which  it  proposes  and 
proves  shall  be  used  exclusively,  for  a  public 
service?  The  fact  that  it  has  such  power 
imposes  no  greater  or  additional  burden  or 
servitude  upon  the  property  which  it  seeks 
and  proposes  to  take  for  the  public  use  only. 

On  the  trial  the  plaintiff  in  error  offered 
to  prove  the  rights  of  others  to  use  for  ir- 
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rigation  the  waters  of  Hat  creek  and  T^st 
creek,  and  to  show  that,  under  the  appropri- 
ation of  the  defendant  in  error,  there  was 
no  water  subject  to  appropriation.  This 
evidence  was  excluded  as  irrelevant  and  im- 
material, and  we  find  no  error  therein.  In 
the  first  place,  the  plaintiff  in  error  had  not 
put  in  issue  the  allegation  of  the  bill  that 
the  defendant  in  error  was  the  owner  of 
3,000  inches  of  water.  The  denial  was  "that 
the  plaintiff  in  error  is  the  owner,  or  ever 
was  the  owner  of,  or  entitled  to,  3,000 
miner's  inches  or  any  water  or  waters  which 
are  to  be  conducted  by  plaintiff,  or  can  be 
conducted  by  plaintiff,  by  means  of  its  ditch 
or  flume,  or  at  all,  into  Bear  creek."  This 
did  not  put  in  issue  the  allegation  that  the 
defendant  in  error  was  the  owner  of  the 
water  which  it  claimed  to  have  appropriat- 
ed. Again,  if  an  issue  had  been  raised  upon 
that  allegation,  the  question  of  the  rights 
of  other  appropriators  of  the  water  was 
not  before  the- court.  The  owners  of  such 
rights  were  not  parties  to  the  suit.  The  use 
intended  to  be  subserved  through  the  con- 
demnation proceedings  being  a  public  use, 
the  defendant  in  error  could,  if  necessary, 
institute  further  suits  for  the  condemnation 
of  the  rights  of  other  appropriators. 

We  find  no  error  for  which  the  judgment 
should  be  reversed.  It  Ib  accordingly  af- 
firmed. 


COIiORADO  SUPREME  COURT. 

JAMES  K.  SCOTT,  Plff.  in  Err., 

V. 

AVERY  B.  TUBBS. 
(43  Colo.  221,  95  Pac.  540.) 

Jury  —  misconcluct  —  new   trial. 

A  verdict  recovered  by  a  party  who,  pend- 
ing the  action,  took  jurors  to  the  bar  to 
drink  in  the  absence  of  other  jurors  and 
the  officers  in  charge  of  them,  will  be  t»et 
aside  at  the  instance  of  the  other  party; 
and  he  will  be  required  t6  pay  the  costs  re- 
gardless of  the  absence  of  wrongful  intent 
or  the  fact  that  the  verdict  was  not  in- 
fluenced thereby. 

(April  6,  1908.) 

ERROR  to  the  Summit  County  Court  to 
review  a  judgment  in  favor  of  petition- 
er in  a  proceeding  to  secure  a  right  of  way 
foi  an  irrigating  canal  by  right  of  eminent 
domain.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  F.  Callbreath,  Jr.,  for 
plaintiff  in  error. 

Steele,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  action  wa9  brought  under  the  statute 
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entitled  "Eminent  Domain,"  and  had  for 
its  purpose  the  condemnation  of  the  plain- 
tiff in  error's  land  to  the  use  of  the  defend- 
ant in  error  for  an  irrigating  canal.  A  jury 
assessed  the  plaintiff's  damages  at  $40. 
Judgment  was  entered  upon  the  verdict. 
The  costs,  amounting  to  $303.50,  were  taxed 
against  the  plaintiff  in  error.  Several  as- 
signments of  error  are  discussed  in  the  brief, 
but  we  shall  ignore  all  but  one, — that  relat- 
ing to  the  improper  conduct  of  the  jury.  Be- 
fore proceeding  to  a  consideration  of  the 
assignment  of  error  mentioned,  we  direct 
attention  to  the  opinion  of  this  court  in  the 
cas^  Colorado  Fuel  &  Iron  Co.  v.  Four  Mile 
R.  Co.  29  Colo.  90,  66  Pac.  902,  wherein  the 
statutes  providing  for  the  summoning  of  a 
jury  in  proceedings  under  the  eminent-do- 
main act  are  construed.  Upon  the  day  set 
for  the  hearing,  at  the  request  of  petitioner, 
it  was  ordered  that  the  jury  inspect  the 
premises  sought  to  be  condemned.  After  the 
examination  of  the  premises,  and  before  re- 
returning  to  the  court  room,  four  of  the  ju- 
rors, apart  from  the  ofllcer  in  charge  of  the 
jury,  went  to  a  saloon  in  company  of  the 
petitioner,  defendant  in  error  here,  and  at 
his  invitation  drank  with  him  at  the  bar  of 
the  saloon.  This  was  conclusively  shown  by 
the  affidavits  filed  in  support  of  the  motion 
for  a  new  trial.    Two  of  the  jurors  state  in 


Case     Note,    —    Treating     jurors     as 
ground  title  for  new  trial  or  reversal. 

The  word  "treating,"  as  used  in  the  ti- 
tle of  this  note,  has  been  taken  to  include 
what  is  ordinarily  known  as  a  treat,  that  is, 
something  furnished  by  way  of  entertain- 
ment, as,  for  instance,  drinks,  cigars,  food, 
and  lodging.  The  question  of  the  effect  of 
furnishing  free  conveyances  or  extending  oth- 
er civilities  to  jurors  has  not  been  included. 

This  question  has  been  considered  is  a 
large  number  of  cases,  and  for  the  most  part 
there  is  uniformity  in  the  decisions.  The 
great  weight  of  authority  holds  with  Scott 
V.  TuBBS,  that  a  verdict  rendered  by  a  jury 
any  of  whose  members  has  been  treated  by 
one  having  an  interest  in  the  case  must 
be  set  aside,  and  in  nearly  all  cases  the  rule 
is  applied  without  regard  to  its  actual  in- 
fiuence  on  the  verdict. 

Treat  by  party. 

The  above  principle  was  applied  in  the  fol- 
lowing cases  where  the  treat  was  by  a  par- 
ty. Phillipsburg  Bank  v.  Fulmer,  31  N.  J. 
L.  52,  86  Am.  Dec.  193;  Bender  v.  Buehrer, 
8  Ohio  C.  C.  244 ;  Goodright  v.  M'Causland, 
1  Yeates,  372,  1  Am.  Dec.  306  {dictum)  ; 
Redmond  v.  Royal  Ins.  Co.  7  Phila.  167; 
Keegan  v.  McCandless,  7  Phila.  248;  My- 
natt  V.  Hubbs,  6  Heisk.  320;  Sexton  v.  Le- 
lievrrc,  4  Coldw.  1 1 ;  Palm  v.  Chemowsky,  28 
Tex.  Civ.  App.  405,  07  S.  W.  165;  Harves- 
ter Co.  V.  Hodge,  6  Pa.  Dist.  R.  378;  Pick- 
ens V.  Coal  River  Boom  &  Timber  Co.  58 
W.  Va.  11,  50  S.  £.  872,  6  A.  &  E.  Ann.  Cas. 
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their  affidavit  that  the  petitioner  took  them 
to  a  saloon  and  treated  them,  but  that 
their  verdict  was  not  influenced  thereby, 
and  that  they  did  not  know  they  had  been 
doing  wrong.  The  court  offered  to  set  aside 
the  verdict  and  to  grant  a  new  trial  upon  the 
payment  of  the  costs  by  the  respondent,  but 
the  respondent  refused  to  take  a  new  trial 
upon  the  terms  proposed.  Judgment*  was 
then  entered,  and  the  respondent  appealed. 
A  new  trial  should  have  been  granted,  and 
the  petitioner  should  have  been  required  to 
pay  the  costs.  Such  action  on  the  part  of 
the  petitioner  and  the  jurors  cannot  be  tol- 
erated, and  to  excuse  such  conduct  would  be 
to  render  a  trial  in  a  court  of  justice  a 
farce.  It  may  be  that  the  petitioner  and  ju- 
rors were  entirely  innocent  of  any  wrong 
intent,  and  that  no  wrong  or  injustice  was 
in  fact  done,  but  the  opportunity  for  wrong- 
doing under  the  conditions  shown  in  the  af- 
fidavit is  so  great  that  we  must,  in  order 
to  maintain  the  integrity  of  judicial  pro- 
cedure, reverse  the  case.  Jurors  who  sep- 
arate from  the  other  jurors  and  the  officer 
in  whose  charge  they  are,  and  accept  enter- 


tainment from  one  of  the  parties  while  they 
are  considering  the  case,  are  guilty  of  such 
misconduct  that  a  verdict  rendered  by  them 
has  not  the  appearance  even  of  being  fair 
and  impartial.  And  a  party  who  so  far  for- 
gets his  position  as  a  litigant  as  to  furnish 
entertainment  for  jurors  who  are  to  pass  up- 
on the  merits  of  the  controversy  in  which  he 
is  engaged  should  not  complain  if  a  verdict 
in  his  favor  by  jurors  with  whom  he  has 
been  in  such  close  communication  and  to 
whom  he  has  furnished  drink  is  set  aside  on 
motion  of  his  adversary.  Nor  should  the 
court  consider  whether  the  verdict  was  or 
was  not  influenced  by  the  petitioner.  The , 
conduct  complained  of  is  so  manifestly  im- 
proper that  there  is  but  one  course  open. 
Nor  shall  we  consider  what  other  courts  have 
done  under  similar  circumstances.  Ques- 
tions like  these  cannot  be  determined  by  the 
weight  of  authority,  unless  there  be  a  doubt 
in  our  minds  as  to  the  course  for  u^  to  pur- 
sue; and,  as  no  doubt  exists,  we  shall  re- 
verse the  judgment. 

Goddard  and  Bailey,  JJ.,  concur. 


285  (dictum)  ;  Marshall  v.  Watson,  16  Tex. 
Civ.  App.  127,  40  S.  W.  352;  Harrison  v. 
Rowan,  4  Wash.  C.  C.  32,  Fed.  Cas.  No. 
6,142  {dictum);  Re  Fairmount  Park,  6 
Phila.  285;  Wright  v.  Eastlick,  125  Cal. 
617,  58  Pac.  87;  Pelham  v.  Page,  6  Ark.  535 
(dictum)  ;  Walker  v.  Walker,  11  Ga.  203; 
Burke  v.  McDonald,  3  Idaho,  296,  29  Pac. 
98;  Huston  v.  Vail,  51  Ind.  299;  Perry  v. 
Bailey,  12  Kan.  539  (dictum) ;  Studley  v. 
Hall,  22  Me.  198;  Harrington  v.  Hamm, 
163  Mich.  660,  117  N.  W.  62;  Vose  v.  Mul- 
ler,  23  Neb.  171,  36  N.  W.  583;  Sacramento 
&,  M.  Min.  Co.  V.  Showers,  6  Nev.  291 ;  Drake 
V.  Newton,  23  N.  J.  L.  Ill;  R.  v.  Burdett, 
12  Mod.  Ill;  Vollrath  v.  Crowe,  9  Wash. 
374#37   Pac.  474    (dictum). 

In  Doud  V.  Guthrie,  13  111.  App.  653,  the 
jury  was  permitted  to  view  the  premises  at 
the  entire  expense  of  one  of  the  parties,  up- 
on the  refusal  of  the  other  to  contribute,  in- 
cluding conveyance,  entertainment,  and 
treats.  The  court,  in  remanding  the  cause 
for  a  new  trial,  made  the  following  com- 
ment: "A  trial  attended  with  such  con- 
comitants was  worse  than  a  farce,  and  to 
suffer  a  verdict  obtained  under  such  circum- 
stances to  stand  would  be  a  reproach  to  the 
administration  of  the  law." 

Producing  in  court  and  offering  to  the 
jury  refreshments  is  improper  and  repre- 
hensible conduct  on  the  part  of  a  litigant, 
and  demands  a  reversal  of  the  judgment  ren- 
dered.   Lyons  v.  Lawrence,  12  111.  App.  531. 

Entertaining  a  juror  for  the  night  at  the 
house  of  one  friendly  to  a  party,  at  the  lat- 
ter*s  instance,  is  a  ground  for  reversing  a 
judgment,  even  though  the  juror  was  unin- 
fluenced thereby  in  his  opinion  of  the  case. 
Cottle  V.  Cottle,  6  Me.  140,  19  Am.  Dec.  200. 

Where  counsel  for  one  party  refused  to 
share  the  expense  of  providing  meals  for  the 
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jury,  and,  no  provision  for  them  having  been 
made,  the  other  party  furnished  and  paid 
for  the  same,  such  circumstances  furnish 
ground  for  setting  aside  the  verdict,  al- 
though it  does  not  appear  that  it  was  de- 
termined thereby.  Johnson  v.  Hobart,  45 
Fed.  642. 

A  new  trial  was  granted  in  Detroit  A  T. 
Shore  Line  R.  Co.  v.  Campbell.  140  Mich. 
384,  103  N.  W.  866,  because,  while  viewing 
land  taken  in  condemnation  proceedings,  the 
jury  were  furnished  with  cigars,  meals,  and 
even   drinks,   by  the   plaintiff's  representa- 

But  Gould  v.  Gould,  3  N.  S.  87,  holds 
that  the  fact  that  a  party  to  an  action  had 
entertained  one  of  the  jurymen  over  night 
and  furnished  him  with  spirituous  liquors 
at  his  own  cost  is  not  sufllcient  ground  for 
new  trial. 

That  one  of  the  jurors  drank  liquors  at 
the  instance  and  solicitation  of  a  defendant 
in  an  action  does  not  necessitate  a  reversal 
of  the  verdict  rendered  against  a  oodefend- 
ant.  Webster  County  v.  Hutchinson,  60 
Iowa,  721,  9  N.  W.  901,  12  N.  W.  534. 

The  treating  of  jurymen,  by  a  party,  with 
cigars  and  peanuts,  is  not  regarded  as  a 
good  ground  for  setting  aside  a  verdict,  in 
Drainage  Comrs.  v.  Knox,  237  111.  148,  86 
N.  E.  636. 

In  McCarty  v.  McCarty,  4  Rich.  L.  594, 
the  court  holds  that  the  exercise  of  a  sound 
discretion  would  not  authorize  the  avoid- 
ance of  a  verdict  eminently  just,  although 
there  was  evidence  tending  to  show  that 
some  of  the  jurors  were  drinking  with  one 
of  the  parties  to  the  action,  and  that  the 
latter  paid  for  the  drinks  ordered. 

The  furnishing  of  cigars  by  a  party  to 
the  members  of  a  jury  during  the  progress 
of  a  trial  was  characteri^sed  na  improper  and 
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repreKeiwible  in  Wichita  ft  W.  R.  Go.  v. 
Fechheimer,  49  Kan.  643,  31  Pae.  127;  but 
the  court  said:  "Unless  such  conduct  may 
h&ve  influenced  the  jury  in  some  manner,  it 
should  not  destroy  their  verdict  afterward 
rendered.  In  this  case  nearly  all  the  evi- 
dence .  .  .  was  in  parol,  and  it  was 
heard  by  the  judge  of  the  trial  court,  who 
heard  all  the  testimony  given  during  the 
ivhole  progress  of  the  case;  and,  evidently  he 
did  not  believe  that  the  transaction  with  ref- 
erence to  these  cigars  had  any  influence  upon 
the  verdict  of  the  jury,  and  we  think  it 
should  not  have  had  any  such  influence; 
and,  therefore,  with  some  hesitancy  and  some 
reluctance,  we  must  say  that  we  cannot 
hold  that  the  court  below  erred  in  over- 
ruling the  defendant's  motion  for  a  new 
trial,  founded  upon  this  ground." 

Providing  food  and  liquor  to  jurors  at  the 
request  of  an  engineer,  who,  with  the  sheriiF, 
was  in  charge  of  the  jury  for  the  purpose 
of  viewing  the  defendant's  premises,  does 
not  furnish  sufficient  reason  for  setting 
aside  a  verdict  where  nothing  was  shown  to 
indicate  that  what  was  done  by  the  defend- 
ant was  done  with  the  intention  of  inllu 
encing  the  jury.  The  facts  that  he  re- 
frain^ from  conversing  with  them,  that  he 
did  not  volunteer  to  furnish  them  food  an  I 
drink,  and  did  so  only  after  being  infonued 
by  the  engineer  that  nothing  he  mi^ht  do 
there  would  influence  them,  and  that  he 
remained  in  the  room  only  when  it  was  un- 
avoidable, are  considered  by  the  court  suf- 
ficient indications  that  no  influence  on  the 
jury  was  intended  or  resulted.  Marsh  v. 
Clark  County,  11  Ohio  Dec.  Reprint,  442. 

Although  conceding  that  the  act  of  a  par- 
ty in  treating  a  juror  before  the  verdict 
and  taking  him  out  to  dine  was  improper 
and  censurable,  yet  the  court,  in  Vaughn 
V.  Dotson,  2  Swan,  348,  refused  to  award  a 
new  trial  because  what  was  done  was  the 
result  of  inadvertence  merely,  without  de- 
sign to  bias  the  juror  or  seduce  him  from 
his  duty,  and  because  it  was  equally  plain 
that  it  had  no  effect  to  taint  or  infect  the 
verdict. 

The  verdict  of  a  jury  in  assessing  damap^cs 
for  injuries  resulting  from  the  raising  of  a 
milldam  ought  not  to  be  set  aside  because 
the  jurors,  while  viewing  the  property, 
drank  moderately  at  the  expense  of  one  of 
the  parties  before  they  were  sworn,  and 
afterward  when  they  had  finished  their  in- 
spection, where  there  was  no  appearance  of 
corruption,  and  the  opposite  party  consent- 
ed and  joined  with  them.  Coleman  v. 
Moody,  4  Hen.  /k  M.  1. 

The  entertainment  of  a  jury  by  a  party 
was,  in  Patton  v.  Hughesdale  Mfg.  Co.  1 1  R. 
I.  188,  said  to  have  been  highly  impropi-r; 
but  a  new  trial  was  denied,  it  not  a]r).\irin;T 
that  the  party  had  any  intention  t)  bins  the 
jury,  or  took  any  advantage  of  tho  opp  )r- 
tunity  to  influence  any  of  them,  and  as  tho 
opposing  party,  though  knowing  of  what 
had  taken  place,  made  no  objection  tli'.»reto 
until  after  the  verdict  had  been  return fd. 

The  fact  that  two  jurors  dined  and  slopt 
at  the  house  of  the  defendant  during  the 
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trial  was  held  insuflicient  to  warrant  the  re- 
versing of  a  verdict,  in  Morris  v.  Vivian, 
11  L.  J.  Exch.  N.  S.  367. 

In  McNeil  v.  Moore,  14  N.  B.  234,  where 
a  jury  were  viewing  land  and  had  refresh- 
ments at  the  house  of  one  of  the  parties, 
it  was  held  that  a  verdict  in  favor  of  that 
party  must  be  set  aside. 

And  in  Ferguson  v.  Troop,  15  N.  B.  183, 
a  verdict  was  set  aside,  although  no  improp- 
er motives  were  attributed,  because,  during 
the  pro;?ress  of  the  trial,  the  jury  viewed  the 
property,  and,  while  there,  went  into  the  de- 
fendant s  house  by  his  invitation  and  had 
lunch. 

But  in  Spence  v.  Trenholm,  12  N.  B.  77, 
the  court  takes  the  view  that  a  verdict 
should  not  be  interfered  with  because  a 
jury,  while  viewing  the  premises,  supped 
and  lodged  at  the  house  of  one  of  the  par- 
ties, wlicre  all  improper  interference  with 
the  jury  was  negatived,  and  the  other  par- 
ty was  in  no  way  perjudiced  by  what  took 
plnce. 

The  furnishing  to  jurors  of  cider  belonging 
to  a  party,  but  without  his  knowledge,  is 
not  ground  for  a  new  trial  where  no  injury 
resulted  therefrom.  Tripp  v.  Bristol  Coun- 
ty, 2  Allen,  656. 

Where  a  party,  in  reply  to  a  request  by 
some  of  the  jurors  to  entertain  them  over 
night,  replied  that  he  could  not  under  the 
circumstances,  but  would  be  glad  to  at  any 
other  time,  it  was  held  that  such  fact  did 
not  warrant  a  new  trial  of  the  case.  South- 
western R.  Co.  ▼.  Mitchell,  80  Ga.  438,  5 
S.  E.  4G0. 

So,  where  a  treat  was  good-naturedly 
forced  upon  a  party  by  a  crowd  in  which  two 
of  the  jurors,  of  whose  presence  he  was  not 
aware,  participated,  it  was  held  there  was 
not  suflicient  ground  for  a  new  trial.  Ken- 
nedy v.  Ilolladay,  105  Mo.  24,  16  S.  W.  688. 

In  riatt  V.  Threadgill,  80  Fed.  192,  an  ac- 
tion involvin«»  the  value  of  cigars,  a  verdict 
was  reversed  because  one  cf  the  parties  treat- 
ed some  of  the  jurors  to  cigars  during  the 
progress  of  the  trial.  The  decision,  however,  * 
turned  upon  the  improper  influence  indi- 
rectly brought  to  bear  by  means  of  the  treat 
after  an  attempt  to  produce  the  cigars  before 
the  jury  had  failed,  rather  than  on  the  im- 
propriety of  the  act  as  a  treat. 

Treat  by  attorney. 

Tlio  more  generally  accepted  rule,  tna?., 
roquiring  a  new  trial  where  a  jury  has  been 
tn>ntcd.  is  applied  in  the  following  cases 
whcM-e  the  treat  was  by  a  party's  attorney: 
Nadeau  v.  Theriault,  37  N.  B.  498;  Stew- 
art V.  Woolman,  26  Ont.  Rep.  714;  People 
v.  Montague,  71  Mich.  447,  39  N.  W.  585; 
StalTord  v.  Oskaloosa,  57  Iowa,  748,  US. 
VV.  668;  Rainv  v.  State,  100  Ga.  82,  27  S. 
K.  709;  Walker  v.  Hunter,  17  Ga.  364; 
Stoenburgh  v.  McRorie,  60  Misc.  510,  113 
X.  Y.  Supp.  1118.  See  also  Grottkau  v. 
State,  70  Wis.  462,  36  N.  W.  31. 

A  verdict  is  reversed  in  Deraund  v.  Gowen, 
5  N.  J.  L.  687,  because  the  attorney  for  the 
plaintiff  handed  in  at  the  window  of  the 
jur^  rpoin  food  and  liquor  for  the  jurors. 
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The  furnishing  of  intoxicating  liquors  to 
a  juror  by  a  party's  counsel  is  held  insuf> 
fleient  as  a  ground  for  a  new  trial  in  Pitts- 
burg, C.  A  St.  L.  R.  Co.  V.  Porter,  32  Ohio 
St.  328,  where  it  is  shown  that  the  treating 
of  the  juror  was  casual,  and  not  intended 
to  bias  his  action,  and  that  it  had  no  im- 
proper influence  on  his  mind  as  a  juror. 

In  Doe  ex  dem.  Pritchard  v.  Roe,  3  Penn. 
(Del.)  128,  50  Atl.  217,  where  one  of  the 
counsel  treated  two  jurors  publicly  during 
the  progress  of  the  trial,  the  necessity  for 
a  new  trial  was  avoided  only  because  there 
was  full  and  detailed  explanation  of  all  the 
circumstances  of  the  treating,  made  before 
the  court  on  oath  by  the  counsel,  one  of  the 
jurors,  and  by  the  saloon  keeper.  Such  con- 
duct, the  court  remarks,  ''is  most  reprehen- 
sible, and  we  cannot  too  strongly  condemn 
such  an  example  of  culpable  imprudence  and 
impropriety." 

Where  it  was  shown  by  affidavits  that  one 
of  the  jurors  in  the  case  took  dinner  and 
supper  with  one  of  the  counsel  for  plaintiff 
during  the  progress  of  the  trial,  but  that 
there  were  no  commimi cations  between  the 
juror  and  counsel  on  the  subject  of  the  ac- 
tion ;  and,  further,  that  they  were  engaged  in 
some  other  business  relation  when  the  juror 
was  called  in  the  case,  which  fact  was  known 
to  the  defendant's  counsel  long  before  the 
trial  was  closed,  as  was  also  the  fact  that 
the  juror  had  dined  and  supped  with  the 
plaintiff's  counsel;  and  also  that  the  juror 
had  previously  accepted  an  invitation  to 
stop  there  while  in  the  city,  but  had  left 
after  the  jury  was  impaneled  and  after  the 
two  meals, — the  court  held  that  no  improp- 
er influence  or  prejudice  was  shown,  and  re- 
fused to  interfere  with  the  verdict.  Koes- 
ter  V.  Ottumwa,  34  Iowa,  41. 

In  McLaughlin  v.  Hinds,  151  111.  403,  38 
N.  E.  136,  the  court  refused  to  set  aside  a 
verdict  where  members  of  a  jury  met  the 
attorneys  for  the  respective  parties  in  a  sa- 
loon and  were  treated  by  them  to  liquor  and 
cigars.  The  conduct  oi  the  attorneys  was 
•  condemned,  but  the  court  was  not  disposed 
to  give  either  side  any  benefit  or  advantage 
because  of  the  improper  conduct  of  the  other. 

A  new  trial  was  denied  in  People  v.  Lyle, 
(Cal.)  4  Pac.  977,  where  a  district  attorney 
treated  and  dined  some  of  the  jurors  during 
the  trial  of  a  case,  because  it  was  clear  that 
the  person  against  whom  the  verdict  was 
rendered  had  not  been  injured  by  the  mis- 
conduct. 

Treat  by  persons  interested. 

A  new  trial  was  granted  in  McGill  Bros. 
V.  Seaboard  Air  Line  R.  Co.  76  S.  C.  177,  55 
S.  E.  216,  because  the  claim  agent  of  the  de- 
fendant company  entertained  one  of  the  ju- 
rors over  night  at  his  hotel  during  the  pro- 
gress of  the  trial,  and,  after  the  verdict, 
received  all  the  jurors  in  his  room  and 
treated  them  to  liquor.  The  treating  after 
the  trial  was  laken  into  consideration  as 
showing  the  motive  for  the  free  entertain- 
ment because  all  parties  knew  that  the  trial 
of  another  case  in  which  the  railroad  was 
interested  was  to  take  place  at  once* 
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Where  a  juror,  pending  the  trial  in  which 
he  was  engaged,  took  dinner  with  and  at  the 
expense  of  the  plaintiff's  brother,  who  was 
conducting  the  case,  it  was  necessary  to  set 
aside  the  verdict  because  of  the  possible  im- 
proper influence.  Gulf,  C.  &  S.  F.  R  Co.  v. 
Matthews,  28  Tex.  Civ.  App.  92,  66  S.  W. 
588,  67  S.  W.  788. 

A  verdict  attacked  for  influencing  a  juror 
was  upheld  in  Brookhaven  Lumber  &  Mfg. 
Co.  V.  Illinois  C.  R.  Co.  68  Miss.  432.  10  So. 
66,  upon  the  following  facts,  in  the  language 
of  the  court:  "It  is  the  case  of  an  old  man 
who  was  inflrm  and  who  had  been  habituated 
to  drink,  weakly  and  unwisely  seeking  a 
glass  from  his  neighbor  and  friend,  and 
whose  want,  in  the  absence  of  means  to  meet 
it  by  his  friend,  was  supplied  to  the  extent  of 
a  single  draught  by  an  employee  of  the  ap- 
pellee, at  the  request  of  the  juror's  friend. 
That  the  act  of  supplying  the  drink  to  the* 
juror  was  not  done  with  any  purpose  to  af- 
fect the  juror's  mind  touching  the  case 
being  then  tried,  and  that  it  did  not  so  af- 
fect it,  was  so  found  by  the  trial  judge  in 
denying  the  motion,  and  in  this  action  of 
the  court  we  see  no  error." 

Where  a  person  who  was  aiding  the  plain- 
tiff in  the  conduct  of  a  trial,  and  who  had 
a  case  against  the  same  defendant  founded 
upon  the  same  facts,  treated  a  juror  to 
liquor  and  cigars,  there  was  sufficient  rea- 
son to  sustain  a  motion  for  a  new  trial. 
Central  R.  Co.  y.  Hammond,  109  Ga.  383, 
34  S.  E.  594.     . 

A  judgment  was  reversed  and  a  new  trial 
ordered  in  People  v.  Myers,  70  Cal.  582,  12 
Pac.  719,  because  the  sheriff  who  was  in 
charge  of  the  jury,  and  who  had  the  expecta- 
tion of  a  reward" upon  the  conviction  of  the 
accused,  conducted  the  jurymen  to  public 
saloons,  and  furnished  them  liquor  at  his 
own  expense. 

A  verdict  was  set  aside  and  a  new  trial 
granted  in  Armour  v.  Boswell,  6  II.  C.  Q.  B. 
O.  S.  352,  where  it  was  shown  that  the  jury, 
while  deliberating,  were  furnished  with  pro- 
visions and  spirituous  liquors  by  persons 
known  to  be  friendly  to  one  of  the  parties. 

The  fact  that  defendant's  son,  who  was  al- 
so his  attorney,  entertained  one  of  the  jurors 
at  his  house  after  the  trial  but  during  the 
term,  furnishes  no  ground  for  a  new  trial. 
Todd  V.  Gray,  16  S.  C.  635. 

There  was  no  sufficient  cause  to  set  aside 
a  verdict  because  an  employee  of  one  of  the 
parties,  having  met  two  of  the  jurors  ac- 
cidentally, took  refreshments  with  them  and 
and  paid  for  the  same  without  their  knowl- 
edge, where  there  was  no  pretense  that  the 
parties  were  at  all  implicated,  nor  thesliofht- 
est  ground  to  believe  that  the  two  jurors 
were  influenced  by  the  occurrences  in  ques- 
tion. Eakin  v.  Morris  Canal  &  Bkg.  Co.  24 
N.  J.  L.  538. 

A  treat  to  cigars  furnished  jurors  by  the 
son  of  one  of  the  parties  to  an  action  does 
not  furnish  sufficient  ground  for  reversing 
a  verdict.  Larson  v.  Levy  (Tex.  Civ.  App.) 
57  S.  W.  52. 

Furnishing  food  and  drink  to  the  memben 
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of  a  jury  by  the  inhabitants  of  a  town, 
iw'hich  was  a  party  defendant  in  a  lawsuit, 
without  improper  purpose  or  influence,  is 
not  such  an  entertainment  or  treat  as  comes 
ivithin  the  prohibition  of  a  statute  pro- 
Tiding  for  a  new  trial  in  case  any  party  ob- 
taining a  verdict  in  his  favor  shall  give  a 
jupor  victuals  or  drink  by  way  of  treat. 
Carlisle  t.  Sheldon,  38  Vt  440. 

In  Schiasler  v.  Cheshire,  7  Nev,  427,  a  per- 
son who  had  mapped  the  premises  involved 
in  the  Litigation  accompanied  the  jury  to 
view  the  property,  on  being  appointed  to  do 
so  by  the  court  at  the  request  of  the  party 
who  had  ordered  the  map;  the  jury  were 
tn^ated  by  him  during  the  return  trip.  It 
was  held  that  his  relation  to  the  party  and 
interest  in  the  case  were  not  sufficient  to 
warrant  a  reversal  of  the  verdict  on  that  ac- 
count. 

It  is  not  ground  for  a  new  trial  that  the 
jury  were  lodged  for  the  night  at  the  house 
of  one  whose  brother  had  furnished  money 
to  secure  defendant's  arrest  and  otherwise 
aided  is  the  pronecution  of  the  case,  where 
the  one  so  lodging  the  jury  was  the  jailer, 
and  it  was  the  usual  custom  for  juries  to  be 
lodged  at  his  hou.^.  Dumas  v.  State,  63 
Ga.  601. 

Treat  by  witnesses. 

Thompson  v.  Com.  8  Gratt.  657,  hold8  that 
sufficient  ground  for  a  new  trial  is  not  pre- 
sented where  an  expert  medical  witness  in- 
nocently and  inadvertently  treats  the  ju- 
rors during  the  progress  of  the  trial. 

And  it  was  held  in  State  v.  Minor,  106 
Iowa,  642,  77  N.  W.  330,  that  the  mere  fact 
that  a  material  witness  treated  .some  of  the 
jurors  will  not  warrant  the  inference  of  any 
wrongdoing  requiring  a  verdict  to  be  set 
aside. 

There  is  no  ground  for  a  new  trial  where 
a  witness  who  is  in  no  way  interested  in  the 
suit  gives  a  treat  to  part  of  the  jurors. 
Harris  ▼.  Harris,  Ir.  Rep.  3  C.  L.  294. 

Treat  where  both  parties  implicated. 

A  verdict  said  to  be  decidedly  wrong  ujion 
the  evidence  was  reversed  in  Kellogg  v.  Wil- 
der, 15  Johns.  455:  and  the  action  of  the 
justice  in  permitting  each  of  the  parties  to 
troat  the  jurors  to  whisky  during  the  trial 
was  termed  "gross  misconduct." 

It  is  held  in  Copper  Queen  Min.  Co.  v. 
Arizona  Prince  Copper  Co.  2  Ariz.  10,  7 
Puc.  718,  that  the  "feasting  and  wining** 
of  a  jury  at  the  joint  expense  of  the  par- 
ties to  an  action  is  not  a  sufficient  ground 
of  reversal  where  no  member  of  the  jury  was 
intoxicated  or  rendered  unfit  for  the  intel- 
ligent, 'fair,  and  impartial  performance  of 
his  duty. 

A  new   trial   was  denied  in  Dennison  v. 
Collins,  1   Tow.  Ill,  where  liquor  was  fur- 
nished to  the  jurors;  but  it  did  not  appear 
that  it  was  provided  by  one  party  more  than  I 
the  other.  ' 

19L.R.A.(N.S.)  4 


The  court  in  Bradshaw  v.  Degenhnrt.  15 
Mont.  2(i7,  48  Am.  St.  Rep.  677,  30  Pac. 
90,  refused  to  allow  a  new  trial  where  the 
jury  had  been  treated  by  the  plaiutiiT,  be- 
cause the  defendant  in  the  case  was  present 
at  the  time  and  likewise  partook  of  the 
plaintilTs  hospitality. 

Treat   after   verdict   rendered. 

Treating  a  jury  to  cigars  immediately 
after  they  have  returned  a  verdict  for  the 
party  ao  treating  is  a  violation  of  the  stat- 
ute prohibiting  a  successful  party  from  fur- 
nishing victuals  or  drink  to  jurors  by  way 
of  treat  during  the  term ;  and  in  such  a  case 
a  new  trial  will  be  granted.  Baker  v.  Ja- 
cobs, 64  Vt.  197,  23  Atl.  688;  Shattuck  v. 
Wrought  Iron  Range  Co.  69  Vt.  468,  38  Atl. 
72. 

But  a  new  trial  was  denied  in  Western  U. 
Teleg.  Co.  v.  Pells,  2  Tex.  App.  Civ.  Cas. 
(Willson)  40,  where  a  party  treated  the  ju- 
rors to  liquor  after  the  return  of  the  verdict, 
because  it  was  not  shown  that  the  jury  had 
probably  been  influenced  by  the  impropriety 
to  the  injury  of  the  defendant's  rights. 

The  fact  that  refreshments  furnished  to  a 
jury  during  a  cause  were  afterward  paid  for 
by  a  party  is  no  ground  for  setting  aside 
the  verdict  where  there  is  no  evidence  that 
they  were  ordered  by  the  party;  nor  should 
a  verdict  be  reversed  because  treats  were  fur- 
nished after  it  was  rendered.  Richmond  v. 
VVi.se,  1  Vent.  124. 

There  was  not  sufficient  ground  for  a  new 
trial  where  a  sheriff  furnished  cigars  to  a 
jury  before  the  rendition  of  their  verdict, 
the  same,  so  far  as  they  knew,  to  be  paid 
for  upon  his  own  aceount,  although  as  a 
matter  of  fact  the  bill  for  the  cigars  was  lat- 
er sent  to  one  of  the  parties  to  the  action 
and  paid.  Oumev  v.  Minneapolis  A  St.  C. 
R.  Co.  41  Minn.  223,  43  N.  W.  2. 

In  Vane  v.  Evanston,  160  111.  616,  37  N. 
E.  901,  it  appeared  that  a  jury,  while  in- 
specting premises  at  a  distance  from  the 
courthouse,  were  furnished '  lunch  at  the 
expense  of  one  of  the  litigants,  but  it  was 
not  affirmatively  shown  that  such  fact  was 
known  to  the  jury  until  after  their  verdict 
was  renderd  and  they  had  been  discharged : 
the  party's  attorney  who  ordered  the  lunch 
was  also  absolved  from  any  intentional 
wrongdoing.  The  court  held  that  cause 
sufficient  for  setting  aside  the  verdict  was 
not  shown. 

Treating  jurors  who  complained  of  being 
sick,  to  soda  wat^r  and  acid  phosphate  after 
they  had  been  discharged  for  the  term,  is  not 
a  sufficient  ground  for  granting  a  motion  for 
a  new  trial.  Grace  v.  Martin,  83  Ga.  245, 
9  S.  E.  841. 

Pinkston  v.  Mercer,  112  Ga.  365,  37  S.  E. 
305,  holds  that  there  is  not  sufficient  ground 
for  a  new  trial  where  a  party,  after  the  jury 
has  agreed  to  a  verdict  which  has  been 
sealed  and  delivered  to  the  foreman,  though 
not  published,  extends  hospitality  to  one  of 
the  jurors. 
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GEORGIA  SUPREME  COURT. 

W.  S.  HUBBARD,  Plff.  in  Err., 

V. 

CENTRAL  OF  GEORGIA  RAILWAY  COM- 
PANY. 

(— -  Ga.  — ,  63  S.  E.  19.) 

Employers'    liability    act  —  railroads  — 
defect  In  way  or  track. 

Under  the  construction  placed  by  the 
supreme  court  of  Alabama  upon  the  sub- 
section of  the  employers*  liability  act  of 
that  state  (Code  1896,  §  1749;  Code  1907, 
§  3910),  which  provides  that  an  employer 
is  liable  for  a  personal  injurj'  received  by 
his  employee,  *  when  the  injury  is  caused 
by  any  defect  in  the  ways,  works,  machin- 
ery, or  plant  connected  with  or  used  in 
the  business  of  .  .  .  the  employer,"  a 
wire  stretched  over  and  across  the  track  of 
a  railroad  company,  not  sufficiently  high 
above  a  freight  car  running  on  the  track 
to  permit  an  employee  .standing  on  the  top 
of  such  car  to  safely  pass  under  the  wire 
does  not  constitute  a  "defect  in  the  way  or 
track,"  where  there  is  nothing  to  indicate 
that  such  wire  is  not  a  mere  movable  ob- 
ject temporarily  placed  to  near  the  track. 

(November  11,  1908.) 

F?RROR  to  the  Superior  Court  for  Chat- 
j  ham  County  to  review  a  judgment  sus- 
taining a  demurrer  to  the  complaint  in  an 
action  filed  to  recover  damages  for  the  loss 
of  services  of  complainant's  minor  son  al- 
leged to  have  been  caysed  by  defendant's  neg- 
ligence.    Affirmed. 

Statement  by  Fish,  Ch.  J.t 

W.  S.  Hubbard  brought  an  action  against 
the  Central  of  Georgia  Railway  Company 
for  the  recovery  of  damages  for  the  loss  of 
services  of  his  minor  son,  D.  E.  Hubbard. 
The  substance  of  the  petition,  now  material, 

Headnote  by  Fish,  Ch.  J. 


was:  Plaintiff's  son  was  in  the  employment 
of  the  defendant  as  a  flagman,  and,  while 
standing  on  the  top  of  a  freight  car  of  de- 
fendant, in  the  discharge  of  his  duties,  in 
the  state  of  Alabama,  was  struck  by  a  wire 
stretched  over  and  across  the  track  upon 
which  the  car  was  running,  and  thereby 
pulled  from  the  train  and  injured  in  tiM 
manner,  described,  causing  the  loss  of  serv- 
ices as  set  forth.  By  amendment  it  was  al- 
leged that  the  wire  so  stretched  by  the 
agents  or  employees  of  the  defendant,  or 
permitted  to  be  so  stretched  by  some  other 
persons  with  the  consent  and  knowledge  of 
the  defendant,  was  not  of  sufficient  height 
above  the  top  of  a  freight  car,  to  permit  a 
man  standing  thereon  to  safely  pass  under 
the  wire,  which  fact  defendant  knew,  or  by 
the  exercise  of  ordinary  care  should  have 
known;  and  that  defendant  was  negligent 
in  allowing  the  wire  to  be  so  stretched  and 
to  remain  so  stretched.  The  petition  further 
alleged: 

"Par.  8.  Your  petitioner  shows  that  the 
said  D.  E.  Hubbard  was,  at  the  time  of  said 
accident,  entirely  free  from  fault;  and  that 
the  accident  and  injuries  resulted  from  a 
failure  on  the  part  of  the  officers,  apents, 
servants,  and  employees  of  said  defendant 
company  to  exercise  ordinary  and  reasonable 
care  to  prevent  said  accident.     .     .     . 

"Par.  10.  Your  petitioner  shows  that  the 
law  of  the  state  of  Alabama  govern injr  in 
such  cases  is  as  follows:  *Vol.  1.  Civil  Code 
of  Alabama  1806,  §  1749:  Liability  of  the 
Master  or  Employer  to  a  Servant  or  Em- 
ployee for  Injuries. — When  a  personal  in- 
jury is  received  by  a  servant  or  employee  in 
the  service  or  business  of  the  master  or  em- 
ployer, the  master  or  employer  is  liable  to 
answer  in  damages  to  such  servant  or  em- 
ployee, as  if  he  were  a  stranger,  and  not  en- 
gaged in  such  service  or  employment,  in  the 
cases  following:  1.  When  the  injury  is 
caused  by  reason  of  any  defect  in  the  condi- 


Cmse  Note.  —  What  constitutes  a  defect 
in  the  "ways'*  of  a  railroad  company 
within  the  employers*    liability  act? 

This  specific  question  is  covered  in  a  note 
to  Coley  V.  North  Carolina  R.  Co.  57  L,R.A. 
817,  upon  the  general  subject  of  statutory 
liability  of  employers  for  defects  in  the 
condition  of  their  plant.  A  few  additional 
cases  upon  the  specific  question  have  been 
decided  since  the  preparation  of  that  note. 

Thus,  if  a  railroad  company  permits  an- 
other company  to  erect  a  bridge  over  its 
track,  and  continues  to  operate  its  trains 
under  said  bridge,  a  defect  in  the  bridge 
will  constitute  a  defect  in  the  "ways"  of 
the  former  company.  Central  R.  Co.  v. 
Alexander.  144  Ala. '257,  40  So.  424. 

A  box  car  placed  on  a  side  track  for  use 
as  a  baggage  room,  and  so  near  the  main 
line  on  which  passenger  trains  are  run 
19L.R.A.(N.S.)     . 


that  there  is  insufficient  space  to  handle 
baggage  from  the  box  car  to  the  baggage 
car  of  a  train,  does  not  constitute  a  defect 
in  the  ways,  works,  etc.,  as  the  term  is 
used  in  the  employers'  liabilitv  art.  South- 
ern R.  Co.  V.  Shook,  150  Ala.  301,  43  So. 
579. 

Where  a  post  used  for  supporting  a 
chute  connected  with  a  stone  crushpr  wa** 
so  close  to  the  side  of  a  railroad  track  that 
it  left  but  7%  inches  between  it  and  pass- 
ing cars,  that  fact,  together  with  the  re- 
quirement of  starting  cars  at  that  point, 
necessitating  watching  the  car  ahead,  con- 
trolling the  break,  and  instantly  passing 
the  post,  constituted  a  defect  in  the  ways, 
works,  and  plant  of  the  defendant  company. 
Dav  V.  Dominion  Iron  &  Steel  Co.  36  N.  S. 
113. 
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tion  of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of  the 
master  or  employer.  .  .  .  But  the  mas- 
ter or  employer  is  not  liable  under  .  .  . 
subdivision  1,  unless  the  defect  therein  men- 
tioned arose  from,  or  had  not  been  discov- 
ered or  remedied  owing  to,  the  negligence 
of  the  master  or  employer,  or  of  some  per- 
son in  the  service  of  the  master  or  employer, 
and  intrusted  by  him  with  the  duty  of  seeing 
that  the  wax's,  works,  machinery,  or  plant 
were  in  proper  condition.*     .     .     . 

•*Par.  12.  Your  petitioner  shows  that  said 
injury  was  caustfd  by  reason  of  a  defect  in 
the  condition  of  the  way  connected  with  and 
used  in  the  business  of  the  defendant  com- 
pany; said  defect  being  the  wire  stretched 
across  said  way  in  the  manner  heretofore 
shown. 

"Par.  13.  Your  petitioner  alleges  that 
said  accident  and  injuries  arose  from  a  de- 
fect of  the  way  hereinbefore  mentioned,  and 
that  said  defendant  company,  its  officers, 
agents,  and  employees  intrusted  with  the 
duty  of  seeing  that  the  way  was  in  proper 
condition,  were  negligent  in  not  discovering 
and  remedying  said  defect.    •    •    . 

**Par.  15.  Your  petitioner  alleges  that 
each  and  all  of  said  acts  or  failure  in  connec- 
tion with  the  stretching  of  said  wire  above 
described  constituted  negligence  on  the  part 
of  the  defendant  company,  and  was  the  cause 
of  said  accident  and  injuries." 

The  petition  was  demurred  to  on  several 
grounds,  one  of  which  was:  ''Because  it  ap- 
pears by  the  petition  that  the  wire  alleged 
to  have  been  stretched  across  this  defend- 
ant's track  was  a  foreign  substance  or  ob- 
stacle having  no  connection  with  or  relation 
to  the  defendant's  track,  and  was  not  a  de- 
fect in  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of 
this  defendant."  This  ground  was  sus- 
tained, and  the  petition  dismissed,  where- 
upon the  plaintiff  excepted. 

Messrs.  Twiggs  &  Gazan,  for  plaintiff 
in  error: 

The  wire  is  such  a  defect  in  the  "ways, 
works,  machinery,  or  plant"  as  to  make 
the  railroad  company  liable  for  the  inju- 
ries sustained  by  the  plaintiflf. 

Reno,  Employer's  Liability  Acts,  §  55; 
Central  R.  Co.  v.  Alexander,  144  Ala.  257, 
40  So.  424;  Ix)uisville  &  N.  R.  Co.  v.  Banks, 
104  Ala.  508,  16  So.  547;  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Thompson,  94  Ala.  636, 
10  So.  280. 

^lessrs.  Thomas  E.  Watson  and  Green 
A  Watson  also  for  plaintiff  in  error. 

Messrs.  Lawton  &  Cunningham,  for 
defendant  in  error: 

The  wire  was  not  a  defect  in  the  condi- 
tion of  the  ways,  works,  machinery,  or  plant 
19L.R.A.(N.S*) 


connected  with  or  used  in  the  business  of 
the  master  or  employer. 

2  Labatt,  Mast.  &  S.  pp.  926-930;  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala. 
240,  12  So.  89;  Louisville  &  N.  R.  Co.  v. 
Bouldin,  110  Ala.  185,  20  So.  325:  Southern 
R.  Co.  V.  Moore,  128  Ala.  434,  29  So.  659; 
New  York,  N.  H.  &  H.  R.  Co.  v.  O'Leary, 
35  C.  C.  A.  562,  93  Fed.  737 ;  Louisville  & 
N.  R.  Go.  V.  Banks,  104  Ala.  508,  16  So. 
547. 

Mr.  H.  W.  Johnson  also  for  defendant 
in  error. 

Fish,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

As  will  have  been  noticed,  in  reading  the 
above  statement  of  facts,  the  case  was  not 
laid  upon  any  alleged  common-law  liability 
of  a  master  to  his  servant  for  injuries  caused 
by  a  defect  in  the  premises  or  appliances  of 
the  business,  but  was  expressly  and  specific- 
ally predicated,  in  the  petition,  alone  upon 
the  statute  of  Alabama,  which  was  in  terms 
set  forth,  and  the  liability  claimed  was  def- 
initely based  upon  that  portion  of  subdi- 
vision 1  of  the  statute,  quoted,  which  pro- 
vides that  the  employer  shall  be  liable  when 
a  personal  injury  received  by  his  employee — 
is  caused  by  reason  of  any  defect  in  the  con- 
dition of  the  way  connected  with  or  used  in 
the  business  of  the  employer.  This  will  be 
seen  by  reference  to  paragraphs  12  and  13  of 
the  petition,  which  are  quoted  above.  Coun- 
sel for  plaintiff  in  error,  in  their  brief  filed 
in  this  court,  say:  "This  action  is  based 
on  subsection  1  of  the  statute  of  Alabama, 
contained  in  §  1749  of  the  Civil  Code  of  Ala- 
bama of  1896,  which  subsection  makes  the 
master  liable  to  answer  in  damages  to  a  ser- 
vant injured  while  in  the  employment  of  the 
master,  'when  the  injury  is  caused  by  reason 
of  any  defect  in  the  condition  of  the  ways, 
works,  machinery,  or  plant  connected  with 
or  used  in  the  business  of  tae  master  or  em- 
ployer,' "  and  that  "the  sole  question  now 
presented  for  determination  is  whether  or 
not,  under  the  facts  alleged,  the  wire  was 
such  a  part  of  the  'ways,  works,  machinery, 
or  plant*  of  the  defendant  as  to  enable  the 
plaintiff  to  maintain  his  action."  While  the 
ground  of  the  demurrer  was.  in  view  of  the 
allegations  of  the  petition,  somewhat  broader 
than  was  necessary,  still  the  demurrer  went 
to  the  very  foundation  upon  which  the  pe- 
tition rested;  and.  it  having  been  sustained, 
the  real  and  the  only  question  presented  for 
adjudication  by  the  writ  of  error  is  whether 
the  wire,  stretched  above  and  across  the 
track  of  the  defendant  as  alleged,  was  a  de- 
fect in  the  condition  of  the  way  connected 
with  or  used  in  the  business  of  the  defend- 
ant. 

Counsel  for  plaintiff  in  error  do  not  con- 
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Not., 


GEORGIA  SUPREME  COURT. 

W.  S.  HUBBARD,  Plff.  in  Err., 

V. 

CENTRAL  OF  GEORGIA  RAILWAY  COM- 
PANY. 

(_  Ga.  — ,  63  S.  E.  19.) 

Employers'    liability    act  —  railroads  — 
defect  In  way  or  track. 

Under  the  construction  placed  by  the 
supreme  court  of  Alabama  upon  the  sub- 
section of  the  employers*  liability  act  of 
that  state  (Code  1896,  §  1749;  Code  1907, 
§  3910),  which  provides  that  an  employer 
is  liable  for  a  personal  injury  received  by 
his  employee,  "when  the  injury  is  caused 
by  any  defect  in  the  ways,  works,  machin- 
ery, or  plant  connected  with  or  used  in 
the  business  of  .  .  .  the  employer,"  a 
wire  stretched  over  and  across  the  track  of 
a  railroad  company,  not  sufficiently  high 
above  a  freight  car  running  on  the  track 
to  permit  an  employee  standing  on  the  top 
of  such  car  to  safely  pass  under  the  wire 
does  not  constitute  a  "defect  in  the  way  or 
track,"  where  there  is  nothing  to  indicate 
that  such  wire  is  not  a  mere  movable  ob- 
ject temporarily  placed  to  near  the  track. 

(November  11,  1908.) 

FpRROR  to  the  Superior  Court  for  Chat- 
j  ham  County  to  review  a  judgment  sus- 
taining a  demurrer  to  the  complaint  in  an 
action  filed  to  recover  damages  for  the  loss 
of  services  of  complainant's  minor  son  al- 
leged to  have  been  caysed  by  defendant's  neg- 
ligence.    Affirmed. 

Statement  by  Fish,  Ch.  J.t 

W.  S.  Hubbard  brought  an  action  against 
the  Central  of  Georgia  Railway  Company 
for  the  recovery  of  damages  for  the  loss  of 
services  of  his  minor  son,  D.  E.  Hubbard. 
The  substance  of  the  petition,  now  material, 

Headnote  by  Fish,  Ch.  J. 


was:  PlaintifTs  son  was  in  the  employment 
of  the  defendant  as  a  flagman,  and,  while 
standing  on  the  top  of  a  freight  car  of  de- 
fendant, in  the  discharge  of  his  duties,  in 
the  state  of  Alabama,  w^as  struck  by  a  wire 
stretched  over  and  across  the  track  upon 
which  the  car  was  running,  and  thereby 
pulled  from  the  train  and  injured  in  the 
manner,  described,  causing  the  loss  of  serv- 
ices as  set  forth.  By  amendment  it  was  al- 
leged that  the  wire  so  stretched  by  the 
agents  or  employees  of  the  defendant,  or 
permitted  to  be  so  stretched  by  some  other 
persons  with  the  consent  and  knowledge  of 
the  defendant,  was  not  of  sufiicient  height 
above  the  top  of  a  freight  car. to  permit  a 
man  standing  thereon  to  safely  pass  under 
the  wire,  which  fact  defendant  knew,  or  by 
the  exercise  of  ordinary  care  should  have 
known;  and  that  defendant  was  negligent 
in  allowing  the  wire  to  be  so  stretched  and 
to  remain  so  stretched.  The  petition  further 
alleged : 

"Par.  8.  Your  petitioner  shows  that  the 
said  D.  E.  Hubbard  was.  at  the  time  of  said 
accident,  entirely  free  from  fault:  and  that 
the  accident  and  injuries  resulted  from  a 
failure  on  the  part  of  the  officers,  agents, 
servants,  and  employees  of  said  defendant 
company  to  exercise  ordinary  and  reasonable 
care  to  prevent  said  accident.     .     .     . 

"Par.  10.  Your  petitioner  shows  that  the 
law  of  the  state  of  Alabama  governing  in 
such  cases  is  as  follows:  'Vol.  1.  Civil  Code 
of  Alabama  1896,  §  1749:  Liability  of  the 
Master  or  Employer  to  a  Servant  or  Em- 
ployee for  Injuries. — When  a  personal  in- 
jury is  received  by  a  servant  or  employee  in 
the  service  or  business  of  the  master  or  em- 
ployer, the  master  or  employer  is  liable  to 
answer  in  damages  to  such  servant  or  em- 
ployee, as  if  he  were  a  stranger,  and  not  en- 
gaged in  such  service  or  employment,  in  the 
cases  following:  1.  When  the  injury  is 
caused  by  reason  of  any  defect  in  the  condi- 


Cfise  Note,  —  What  constitutes  a  defect 
in  the  **ways**  of  a  railroad  company 
within  the  employers*    liability  act? 

This  specific  question  is  covered  in  a  note 
to  Coley  V.  North  Carolina  R.  Co.  57  L.R.A. 
817,  upon  the  general  subject  of  statutory 
liability  of  employers  for  defects  in  the 
condition  of  their  plant.  A  few  additional 
cases  upon  the  specific  question  have  been 
decided  since  the  preparation  of  that  note. 

Thus,  if  a  railroad  company  permits  an- 
other company  to  erect  a  bridge  over  its 
track,  and  continues  to  operate  its  trains 
under  said  bridge,  a  defect  in  the  bridge 
will  constitute  a  defect  in  the  "ways"  of 
the  former  companv.  Central  R.  Co.  v. 
Alexander,  144  Ala. "^257,  40  So.  424. 

A  box  car  placed  on  a  side  track  for  use 
as  a  baggage  room,  and  so  near  the  main 
line  on  which  passenger  trains  are  run 
19L.R.A.(N.S.)     . 


that  there  is  insufficient  space  to  handle 
baggage  from  the  box  car  to  the  baggage 
car  of  a  train,  does  not  constitute  a  defect 
in  the  ways,  works,  etc.,  as  the  term  is 
used  in  the  employers*  liabilitv  act.  South- 
ern R.  Co.  V.  Shook,  150  Ala.  301.  43  So. 
579. 

Where  a  post  used  for  supporting  a 
chute  connected  with  a  stone  crusher  was 
so  close  to  the  side  of  a  railroad  track  that 
it  left  but  1^2  inches  between  it  and  pass- 
ing cars,  that  fact,  together  with  the  re- 
quirement of  starting  cars  at  that  point, 
necessitating  watching  the  car  ahead,  con- 
trolling the  break,  and  instantly  passing 
the  post,  constituted  a  defect  in  the  ways, 
works,  and  plant  of  the  defendant  company. 
Dav  V.  Dominion  Iron  k  Steel  Co.  36  N.  k 
113. 
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tion  of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of  the 
master  or  employer.  .  .  .  But  the  mas- 
ter or  employer  is  not  liable  under  •  .  . 
subdivision  1,  unless  the  defect  therein  men- 
tioned arose  from,  or  had  not  been  discov- 
ered or  remedied  owing  to,  the  negligence 
of  the  master  or  employer,  or  of  some  per- 
son in  the  service  of  the  master  or  employer, 
and  intrusted  by  him  with  the  duty  of  seeing 
that  the  ways,  works,  machinery,  or  plant 
were  in  proper  condition.*     .     .     . 

"Par.  12.  Your  petitioner  shows  that  said 
injury  was  caused  by  reason  of  a  defect  in 
the  condition  of  the  way  connected  with  and 
used  in  the  business  of  the  defendant  com- 
pany; said  defect  being  the  wire  stretched 
across  said  way  in  the  manner  heretofore 
shown. 

"Par.  13.  Your  petitioner  alleges  that 
said  accident  and  injuries  arose  from  a  de- 
fect of  the  way  hereinbefore  mentioned,  and 
that  said  defendant  company,  its  officers, 
agents,  and  employees  intrusted  with  the 
duty  of  seeing  that  the  way  was  in  proper 
condition,  were  negligent  in  not  discovering 
and  remedying  said  defect.    •    .    . 

"Par.  IB.  Your  petitioner  alleges  that 
each  and  all  of  said  acts  or  failure  in  connec- 
tion with  the  stretching  of  said  wire  above 
described  constituted  negligence  on  the  part 
of  the  defendant  company,  and  was  the  cause 
of  said  accident  and  injuries." 

The  petition  was  demurred  to  on  several 
grounds,  one  of  which  was:  "Because  it  ap- 
pears by  the  petition  that  the  wire  alleged 
to  have  been  stretched  across  this  defend- 
ant's track  was  a  foreign  substance  or  ob- 
stacle having  no  connection  with  or  relation 
to  the  defendant's  track,  and  was  not  a  de- 
fect in  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of 
this  defendant."  This  ground  was  sus- 
tained, and  the  petition  dismissed,  where- 
upon the  plaintiff  excepted. 

Messrs.  Twiggs  &  Gazan,  for  plaintiff 
in  error: 

The  wire  is  such  a  defect  in  the  "ways, 
works,  machinery,  or  plant"  as  to  make 
the  railroad  company  liable  for  the  inju- 
ries sustained  by  the  plaintiff. 

Reno,  Employer's  Liability  Acts,  §  55; 
Central  R.  Co.  v.  Alexander,  144  Ala.  257, 
40  So.  424;  I^uisville  &  N.  R.  Co.  v.  Banks, 
104  Ala.  508,  16  So.  547;  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Thompson,  94  Ala.  636, 
10  So.  280. 

Messrs.  Thomas  E.  Watson  and  Green 
A  Watson  also  for  plaintiff  in  error. 

Messrs.  Law  ton  &  Cunningham,  for 
defendant  in  error: 

The  wire  was  not  a  defect  in  the  condi- 
tion of  the  ways,  works,  machinery,  or  plant 
19L.R,A.(NJS.') 


connected  with  or  used  in  the  business  of 
the  master  or  employer. 

2  Labatt,  Mast.  &  S.  pp.  926-930;  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala. 
240,  12  So.  89;  Louisville  &  N.  R.  Co.  v. 
Bouldin,  110  Ala.  185,  20  So.  325:  Southern 
R.  Co.  v.  Moore,  128  Ala.  434,  29  So.  659; 
Xew  York,  N.  H.  &  H.  R.  Co.  v.  O'Leary, 
35  C.  C.  A.  662,  93  Fed.  737;  Louisville  & 
N.  R.  Go.  V.  Banks,  104  Ala.  508,  16  So. 
547. 

Mr.  H.  W.  Johnson  also  for  defendant 
in  error. 

Fish,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

As  will  have  been  noticed,  in  reading  the 
above  statement  of  facts,  the  case  was  not 
laid  upon  any  alleged  common-law  liability 
of  a  master  to  his  servant  for  injuries  caused 
by  a  defect  in  the  premises  or  appliances  of 
the  business,  but  was  expressly  and  specific- 
ally predicated,  in  the  petition,  alone  upon 
the  statute  of  Alabama,  which  was  in  terms 
set  forth,  and  the  liability  claimed  was  def- 
initely based  upon  that  portion  of  subdi- 
vision 1  of  the  statute,  quoted,  which  pro- 
vides that  the  employer  shall  be  liable  when 
a  personal  injury  received  by  his  employee — ■ 
is  caused  by  reason  of  any  defect  in  the  con- 
dition of  the  way  connected  with  or  used  in 
the  business  of  the  employer.  This  will  be 
seen  by  reference  to  paragraphs  12  and  13  of 
the  petition,  which  are  quoted  above.  Coun- 
sel for  plaintiff  in  error,  in  their  brief  filed 
in  this  court,  say:  "This  action  is  based 
on  subsection  1  of  the  statute  of  Alabama, 
contained  in  §  1749  of  the  Civil  Code  of  Ala- 
bama of  1896,  which  subsection  makes  the 
master  liable  to  answer  in  damages  to  a  ser- 
vant injured  while  in  the  employment  of  the 
master,  'when  the  injury  is  caused  by  reason 
of  any  defect  in  the  condition  of  the  ways, 
works,  machinery,  or  plant  connected  with 
or  used  in  the  business  of  ttie  master  or  em- 
ployer,* "  and  that  **the  sole  question  now 
presented  for  determination  is  whether  or 
not,  under  the  facts  alleged,  the  wire  was 
such  a  part  of  the  'ways,  works,  machinery, 
or  plant*  of  the  defendant  as  to  enable  the 
plaintiff  to  maintain  his  action."  While  the 
ground  of  the  demurrer  was.  in  view  of  the 
allegations  of  the  petition,  somewhat  broader 
than  was  necessary,  still  the  demurrer  went 
to  the  very  foundation  upon  which  the  pe- 
tition reHt(>d;  and,  it  having  been  sustained, 
the  real  and  the  only  question  presented  for 
adjudication  by  the  writ  of  error  is  whether 
the  wire,  stretched  above  and  across  the 
track  of  the  defendant  as  alleged,  was  a  de- 
fect in  the  condition  of  the  way  connected 
with  or  used  in  the  business  of  the  defend- 
ant. 

Counsel  for  plaintiff  in  error  do  not  con- 
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tond,  nor  di<l  tho  petition  allop;o.  an  we  hnvo 
already  noted,  tliat  the  wire  was  part  of  tlie 
works,  machinery,  or  plant  of  the  defendant. 
Tlie  Alabama  statute  under  consideration 
(Code  1896,  §  1749;  Code  1907,  §  3910), 
"as  far  as  it  goes."  as  was  said  in  Mobile 
&  B.  R.  Co.  V.  Hollwrn,  84  Ala.  133,  4  So. 
}4(),  "is  a  substantial  copy  of  the  English  act 
entitled  the  'Employers'  Liability  Act'  of 
1880."  See  copies  of  both  acts.  2  Labatt  on 
Master  &  Servant,  1926-1030.  The  supreme 
court  of  that  state  has  dealt  with  the  stat- 
ute in  question  in  a  number  of  cases.  In 
Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97 
Ala.  240,  12  So.  89,  plaintiff,  a  switchman 
in  the  employment  of  the  defendant  railroad 
company,  while  performing  hia  duties  on  a 
car  forming  a  part  of  a  train  moving  on  de- 
fendant's main  line,  was  injured  by  being 
Htruck  by  a  refrigerator  car  which  had  been 
left  on  what  was  known  as  the  "cold-storage 
track,"  in  close  proximity  to  the  main  line. 
On  the  point  as  to  whether  the  proximity 
of  the  refrigerator  car  to  the  track  on  which 
defendant's  train  was  being  operated  con- 
stituted a  defect  in  that  track,  the  court, 
s{ieaking  through  McClellan,  J.,  after  stat- 
ing that  the  statute  was  substantially  copied 
from  the  English  employers*  liability  act, 
said:  "It  is  the  settled  construction  of  the 
act  in  that  country  that  no  mere  obstruction 
on  or  too  near  to  the  *ways*  is  a  defect  there- 
in within  subsection  1.  The  presence  of  no 
foreign  body  or  substance  on  or  dangerously 
near  to  the  track  of  a  railway,  which  does 
not  affect  the  track  itself  or  its  condition 
inherently  considered,  but  is  only  an  obstacle 
with  which  moving  trains  would  collide,  can 
be  said  to  constitute  a  defect  in  the  track. 
'  There  must  be  some  inherent  condition,  of  a 
permanent  nature,  of  the  ways,  works,  ma- 
chinery, or  plant,  which  unfits  the  thing  for 
its  uses;  some  weakness  of  construction  with 
reference  to  the  proposed  uses  (as  where  the 
ordinary  appliances  for  drawing  buckets  of 
water  from  a  well  are  used  to  lower  and 
boist  men)  ;  some  inadaptation  to  its  pur- 
poses (as  where  the  sides  of  a  coke  lift  are 
not  sufficiently  fenced  to  safely  hoist  its.  bur- 
den, Heske  v.  Samuelson,  L.  R.  12  Q.  B.  Div. 
30)  :  some  break  or  misplacement  of  the 
parts,  or  the  absence  of  some  part;  some  in- 
nate abnormal  quality  of  the  thing  which 
renders  its  use  dangerous  (as  the  viciousness 
of  a  horse  constituting  'plant'  in  the  busi- 
ness of  a  wharfinger.  Yarmouth  v.  France, 
L.  R.  19  Q.  B.  Div.  647)  ;  some  obstacle  in 
the  way  of  use  or  obstruction  to  use  which 
is  a  part  of  the  thing  itself,  or  of  the  condi- 
tion of  the  thing  itself,  as  holes  in  or  ice 
upon  a  way,  or  the  like, — to  constitute  a  de- 
fect in  the  ways,  works,  machinery,  or  plant, 
under  the  statute."  The  learned  justice  then 
quoted  the  following  language  of  Stephen 
19L.R.A.(N..S.) 


J.,  in  McOiffin  v.  Palmer's  Shipbuilding 
&  T.  Co.  L.  R.  10  Q.  B.  Div.  5:  "I  do  not 
think  we  ought  to  put  so  wide  a  construc- 
tion on  the  words  'condition  of  the  way*  as 
to  include  obstacles  lying  upon  the  way. 
which  obstacles  do  not  in  any  degree 
alter  the  powers  of  the  way.  or  al- 
ter its  fitness  for  the  purposes  for 
which  it  is  generally  employed,  and 
cannot  be  said  to  be  incorporated  with 
it.  It  seems  to  me,  therefore,  that  the  pres- 
ence of  this  piece  of  tap  on  the  road  cannot 
be  called  a  defect  in  the  way."  Judge  Mc- 
Clellan further  said:  "In  the  case  from 
which  this  language  is  taken,  a  workman 
was  killed  in  consequence  of  a  way,  along 
which  it  %va8  his  duty  to  draw  a  bogie 
loaded  with  puddled  iron  at  white  heat,  lie- 
ing  obstructed.  The  obstruction  consisted 
of  a  piece  of  tap  or  slag  which  had  been 
placed  by  a  fellow  laborer  so  near  to  the 
tramway  on  which  the  bogie  ran  tis  to  col- 
lide with  it.  This  was  held  not  to  be  a  de- 
fect in  the  way  or  in  the  condition  of  the 
way.  .  .  .  This  is  in  principle  precise- 
ly our  case.  We  think  the  doctrine  of  this 
case  eminently  reasonable  and  sound,  and 
we  adopt  it;  and  this  notwithstanding  a 
contrary  doctrine — that  coal  left  too  near 
a  railway  track  constituted  a  defect  there- 
in— appears  to  have  been  taken  for  grant- 
ed in  the  case  of  Highland  Ave.  &  Belt  R.  C<\ 
V.  Walters,  91  Ala.  435,  8  So.  357.  Clearly 
a  movable  object,  temporarily  placed  in  dan- 
gerous proximity  to  a  railroad  track,  is  not 
a  defect  in  the  condition  of  such  track,  with- 
in the  English  doctrine,  which  we  adopt  as 
the  sounder  and  better.  The  track  it^lf  is 
in  the  same  condition  after  as  it  was  before 
the  object  was  so  placed.  A  car  left  stand- 
ing on  the  main  line  of  a  railway  is  certainly 
as  obstructive  of  its  use  as  one  too  near  it 
on  a  side  track;  yet  it  would  be  absurd  to 
say  that  the  track  under  that  car,  the  *wa>'' 
upon  which  it  stands,  and  which  was  con- 
structed especially  to  support  it,  is  ren- 
dered defective  when  it  is  only  subserving 
the  uses  for  which  it  was  intended." 

In  Louisville  &  N.  R.  Co.  v.  Bouldin,  110 
Ala.  185,  20  So.  325,  it  was  held:  "A  for- 
eign substance,  having  no  other  connection 
or  relation  with  the  track  of  a  railroad  than 
arises  from  its  having  been  left  in  dangerous 
proximity  thereto,  is  not  a  defect  in  the 
condition  of  any  such  track  or  roadway;  and 
when,  in  an  action  against  a  railroad  by 
the  administrator  of  a  deceased  employee  to 
recover  damages,  the  complaint  alleges 
tliat  the  intestate's  death  was  due  to 
a  defect  in  the  condition  of  defendant's 
railroad  track,  in  that  an  oil  box. 
which  was  part  of  a  car,  had  been 
left  so  near  the  track  as  to  cause  the  de- 
ceased to  be  tiirown  from  the  footboard  of 


1908. 


HUBBARD  T.  CENTRAL  OF  GEORCilA  R.  CO. 


741 


the  engine,  where  he  was  standing,  as  his 
«lnty  required,  does  not  aver  a  defect  in  the 
i-ondition  of  the  track,  but  simply  an  extran- 
t-tnis  obstruction,  and  is,  therefore,  insuffi- 
cient as  alleging  a  cause  of  action  under  the 
first  clause  of  §  2500  [1749]  of  the  Code, 
which  provides  that  vhe  employer  is  liable 
for  injury  to  his  employees  when  the  injury 
is  caused  by  any  defect  in  the  condition  of 
th«  ways,  worlcs,  machinery,  or  plant  used 
in  or  connected  with  the  business  of  the  em- 
ployer/' In  the  opinion  of  the  court,  speak- 
ing of  the  first  count  in  the  complaint,  it 
was  said:  In  drawing  this  count,  the  plead- 
er obviously  intended  'o  present  iv  case  un- 
der clause  1  of  §  2590  [1749]  of  the 
Code.  It  is  clear — confessed,  indeed — 
that  this  count  is  not  good  under  that  sub- 
division, because  it  shows  that  the  oil 
box  was  a  foreign  substance,  having 
no  other  connection  or  relation  with 
or  to  the  track  than  arose  from  its  having 
been  left  in  dangerous  proximity  thereto, 
and  hence  was  not  a  defect  in  the 
condition  of  the  track  (the  track  was  not 
at  all  defective),  but  a  mere  extraneous  ob- 
struction to  the  proper  and  safe  use  of  the 
track,  as  would  have  been  a  car  standing 
upon  it  when  this  engine  was  moving  along 
tliere.  Kansas  City,  M.  &  B.  R.  Co.  v.  Bur- 
ton, 97  Ala.  240,  246.  12  So.  88."  In  South- 
em  R.  Co.  v.  Moore,  128  Ala.  434,  29  So. 
659,  it  was  held  that  a  rope  used  for  low- 
ering timber  in  the  construction  of  a  trestle 
along  a  railroad  track,  by  means  of  which 
heavy  timbers  were  put  in  their  places,  was 
in  no  sense  a  part  of  the  ways,  works,  ma- 
chinery, or  plant  of  the  railroad  company; 
and  that  the  count  in  the  complaint  basing 
a  right  of  actioi^  on  a  defect  in  the  rope  did 
not  state  a  cause  of  action  under  subdivision 
1  of  the  employers'  liability  act  (Code  1896, 
8  1749).  In  Northern  Alabama  R.  Co.  v. 
Mansell,  138  Ala.  548,  36  So.  459,  the  ac- 
tion was  against  a  railway  company  for  the 
wrongful  death  of  an  employee,  resulting 
from  his  being  struck  by  a  stock  gap,  or  a 
wire  thereon,  placed  too  near  the  railroad 
track.  When  struck  the  employee,  in  the 
discharge  of  his  duty,  was  standing  upon 
the  lower  step  of  a  passenger  coach  and 
leaning  out  to  watch  a  hot  box  thereunder. 
It  was  held  that,  in  the  absence  of  imputa- 
tion of  negligence  or  other  wrong  to  any  fel- 
low servant  of  the  employee,  the  action 
was  not  brought  under  the  statute  embod- 
ied in  Code  1896,  chap.  43,  but  should  be 
regarded  as  brought  under  Id.  §  27,  which 
gives  to  a  personal  representative  the  right 
to  maintain  an  action  for  a  wrong  causing  the 
death  of  his  intestate,  and  under  which  the 
liability  of  the  defendant  is  to  be  determined 
by  the  rules  of  the  common  law.  It  was 
held  in  Southern  R.  Co.  v.  Shook,  150  Ala. 
19L.R,A.(N.S.) 


361,  43  So.  579,  that  "the  placing  by  a  rail- 
way company  of  a  box  car  on  a  side  track, 
to  be  used  as  a  baggage  room,  so  close  to  the 
main  track  that  there  was  insufficient  space 
for  an  employee  to  transfer  baggage  be- 
tween such  car  and  trains  on  the  main  track 
was  at  most  an  obstruction,  and  in  no  sense 
a  defect  in  the  ways,  works,  etc.,  within  the 
Employer's  Liability  Act,  Code  1896,  §  1740, 
subdiv.  1."  The  cases  of  Louisville  &  N.  R. 
Co.  V.  Bouldin  and  Kansas  City,  M.  &  B.  R. 
•  Co.  V.  Burton,  supra,  and  Birmingham  Fur- 
nace &  Mfg.  Co.  V.  Gross,  97  Ala.  220,  12 
So.  36,  were  cited  in  support  of  the  ruling. 
Counsel  for  plaintiff  in  error  cite  the  case 
of  East  Tennessee,  V.  A  G.  R.  Co.  v.  Thomp- 
son, 94  Ala.  636,  10  So.  280,  where  in  it  was 
held:  "The  supply  pipe  of  a  water  tank, 
hanging  over  or  near  a  railroad  track,  is  a 
part  of  its  ways,  works,  machinery,  or  plant, 
as  those  words  are  used  in  the  statute  ( Code 
1896,  §  2590  [1749];  and  if  it  hangs  so  near 
to  the  track  that  a  brakeman,  passing  un- 
der it  in  the  discbarge  of  his  duties,  is 
struck  and  injured  or  killed,  not  being  guil- 
ty of  contributory  negligence,  an  action  for 
damages  lies  against  the  railroad  company." 
This  case  is  not  referred  to  in  any  of  the  la- 
ter decisions  which  we  have  cited  from  that 
court;  but  it  will  be  noted  that  in  this  ear- 
lier case  it  was  held  that  the  supply  pipe 
projecting  from  a  water  tank  was  a  part 
of  the  "ways,  works,  machinery,  or  plant" 
of  the  defendant  company.  All  four  of  the 
instrumentalities  named  in  the  statute  are 
specified,  and  it  is  impossible  to  say  with 
certainty  to  which  instrumentality  it  was 
intended  to  refer  the  pipe  which  caused  the 
injury.  See  I^ibatt,  Mast.  &  S.  1953.  So, 
in  Alabama  Consol.  Coal  &  I.  Co.  v.  Ham- 
mond (Ala.)  47  So.  248,  it  was  held,  by  a 
majority  of  the  court,  that  the  evidence^ 
in  that  case  showed  that  a  wall  of  a  stone 
quarry  was  a  part  of  the  "ways  or  works" 
of  the  master  within  the  meaning  of  the  em- 
ployers* liability  act  (Ala.  Code  1907,  § 
3910,  subdiv.  1).  Whether  such  wall  was 
held  to  be  a  part  of  the  ways,  or  to  be  a 
part  of  the  works,  the  decision  leaves  in 
doubt.  Another  case  cited  for  plaintiff  in 
error  is  Louisville  &  N.  R.  Co.  ▼.  Banks,  104 
Ala.  508,  16  So.  647.  There  the  plaintiff's 
intestate,  a  brakeman  in  the  employment  of 
the  defendant  railroad  company,  was  killed 
by  being  knocked  from  the  top  of  a  freight 
train  by  a  low  overhead  bridge  across  de- 
fendant's track;  the  bridge  in  its  low  con- 
dition having  been  maintained  for  many 
years.  It  does  not  appear  from  the  report 
of  the  case  that  the  declaration  was  framed 
under  the  employers'  liability  act.  There 
is  no  express  ruling  that  the  low  bridge  con- 
stituted a  defect  in  the  "ways"  of  the  de- 
fendant, and  the  only  implication,  if,  indeed, 
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there  l)e  any  at  all.  lookinjj  in  that  direction, 
is  contained  in  the  statement  by  the  court  of 
the  following  legal  proposition:  "Another 
principle  which  may  be  repjarded  as  finally 
settled  is  that  if  an  employee  knows  of  the 
existence  of  dangers  arising  from  defects  in 
ways,  works,  and  machinery  of  the  company, 
and  continues  in  its  service  after  the  lapse 
of  a  reasonable  time  for  the  defects  to  be 
remedied  or  removed,  he  assumes  this  addi- 
tional risk,  though  not  incident  to  his  orig- 
inal employment."  The  court  then  stat- 
ed the  same  legal  principle  in  another  form, 
without  referring  to  the  "ways." 

Another  case  cited  for  plaintiff  in  error  is 
Central  R.  Co.  v.  Alexander,  144  Ala.  257, 
40  So.  424,  wherein  it  was  held:  "Where 
defendant  company  continued  to  operate 
trains  under  a  bridge,  which  it  had  permit- 
ted another  company  to  erect  and  maintain 
over  its  tracks,  a  defect  in  such  bridge  was 
a  defect  in  the  'ways*  of  defendant."  Here,  as 
in  the  case  of  Louisville  &  N.  R.  Co.  v.  Banks, 
supra,  the  overhead  bridge  was  a  structure 
of  so  permanent  a  nature  and  so  affecting 
the  track  itself,  or  its  condition  relatively 
to  the  operation  of  trains  thereon,  as  to 
render  the  bridge,  in  view  of  what  was  said 
in  Kansas  tMty,  M.  &  B.  R.  Co.  v.  Burton, 
supra,  and  other  cases  cited,  a  part  of  the 
track  or  way  over  and  across  which  it  was 
constructed.  The  case  is  clearly  distinguish- 
able from  the  cases  to  which  we  have  called 
attention,  wherein  it  was  held  that  movable 
objects,  temporarily  placed  dangerously  near 
a  railroad  .track,  do  not  constitute  a  defect 
in  the  track.  In  the  case  at  bar  it  does  not 
appear  from  the  petition  whether  the  wire 
stretched  over  and  across  the  railroad  track 
was  merely  a  movable  object,  temporarily 
placed  there,  or  was  an  object  of  a  perma- 
nent nature  affecting  the  track  itself,  or  its 
condition  relatively  to  its  use  in  the  opera- 
tion of  trains;  and,  as  the  demurrer  raised 
the  point  that  it  did  not  appear  from  the 
petition  that  the  wire  bad  any  connection 
with  or  relation  to  the  railroad  track,  the 
demurrer  was  properly  sustained,  under  the 
construction  'which  the  supreme  court  of 
Alabama  has  placed  upon  the  employers'  lia- 
bility act  of  that  state,  which  construction 
this  court  will  follow.  Krogg  v.  Atlanta 
&  W.  P.  R.  Co.  77  Ga.  203,  4  Am.  St.  Rep.  79. 

The  judgment  sustaining  the  demurrer 
contained  the  recital,  "It  being  conceded 
that  the  wire  in  question  was  erected  by  a 
telephone  company  to  be  used  in  its  busi- 
ness,'' and  counsel  for  plaintiff  in  error  ar- 
gued the  case  before  this  court  as  if  the  state- 
ment in  such  recital  were  a  fact  to  be  con- 
sidered in  reviewing  the  judgment  on  the  de- 
murrer; but,  as  the  office  of  the  demurrer 
was  to  test  the  legal  sufficiency  of  the  peti- 
tion upon  the  facts  as  they  were  therein  al- 
19L.R.A.(\.S.) 


loged,  its  scope  could  not.  by  an  agreement 
or  conct*ssic)n  which  neither  amended  nor 
purported  to  amend  the  petition,  be  extended 
to  cover  questions  not  raised  by  the  allevia- 
tions of  the  }M»tition.  Constitution  Pub.  Co. 
V.  Stegall,  97  (ia.  405,  24  S.  E.  33;  Shuler 
v.  State.  125  Ga.  778-783,  54  fc>.  E.  689,  and 
cases  cited. 

Judgment  affirmed.  * 

All  the  Justices  concur. 

Petition   for   rehearing   denied   December 
10,  1908. 


IDAHO   SUPREME   COURT. 

S.  V.  OSBCRX,  Respt., 

V. 

OREGON    RAILROAD     &    NAVIGATION 
COMPANY,  Appt. 

•(—  Idaho,  — ,  98  Pac.  627.) 

Railroad  —  fires  —  evidence   —  sofll- 
clency. 

1.  In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  fire  set  from 
an  engine  running  on  defendant's  road, 
where  the  engine  that  must  have  set  the 
fire  is  identified,  and  it  is  shown  by  de- 
fendant's witnesses  that  the  particular  en- 
gine that  set  the  fire  is  no  better  than  any 
of  its  other  engines,  it  is  not  error  to  ad- 
mit evidence  of  the  setting  of  other  fires  a 
short  time  previous  to  the  destruction  of 
plaintiff's  property. 

Same  —  locomotives. 

2.  Under  such  conditions  and  circum- 
stances, the  reasonable  inference  of  fact 
would  be  that  the  identified  engine  would 
be  as  likely  to  throw  igniting  sparks  and 
live  coals,  and  set  the  fire,  as  was  any  of 
the  other  of  the  company's  engines  that  are 
shown  to  have  emitted  sparks  and  fire  about 
the  same  time. 

Same  —  presumptions  —  burden        of 
proof. 

3.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  of  property  by 
fire  set  by  sparks  emitted  from  the  com- 
pany's locomotive,  it  is  sufficient  to  es- 
tablish a  prima  facie  case  for  the  plaintiff 
to  show  that  fire  had  been  communicated 
from  the  company's  engine  to  his  property, 
which  resulted  in  its  damage  or  destruc- 
tion; and  such  proof,  when  made,  raises 
the  presumption  of  negligence  of  the  com- 
pany either  in  the  construction  and  equip- 
ment, or  management  and  operation,  of  its 
engine,  and  casts  the  burden  upon  the  de- 

Headnotes  by  Ailshie,  Ch.  J. 


Note.—  As  to  effect  of  presumption  of 
fact  that  fire  was  set  by  locomotive  to  car- 
ry the  question  of  negligence  to*  the  jury, 
see  case  note  to  Continental  Ins.  Co.  V. 
Chicago  &  N.  W.  R.  Co.  5  L.R.A.(N.S.)  99. 
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fendant    of    rebutting   this    presumption   of 

Same  —  circumstantial  evidence  —  pre- 
sumption. 

4.  In  fluoh  case,  the  fact  of  the  setting 
of  the  fire  by  defendant's  locomotive  having 
been  proven  by  circumstantial  evidence  doe-i 
not  prevent  the  presumption  of  negligence 
on  the  part  of  the  defendant  arising  under 
the  rule  casting  the  burden  of  rebutting 
such  presumption  on  the  defendant.  A  fact 
may  be  established  just  as  fully  by  circum- 
stantial evidence  as  by  direct  and  positive* 
evidence.  In  the  former  case,  however,  tht^ 
proof  of  the  one  fact  inevitably  resulted 
and  is  inferred  from  the  proven  existence 
of  certain  other  facts.  It  does  not  arise. 
however,  by  operation  of  law  or  as  a  pre- 
sumption thereof.  ' 
Presumption  —  rebuttal  —  burden    of 

proof. 

.*).  When  the  presumption  of  neglisjence 
winch  thus  arises,  the  burden  of  rebutting 
which  rests  on  the  defendant,  is  repelled 
and  rebutted  by  proof  of  proper  construc- 
tion and  the  use  of  proper  appliances  and 
careful  management  and  operation,  the 
plaintiff  cannot  recover  without  producing 
proof  of  actual  negligence  or  want  of  ordi- 
nary care. 
Same  —  ne^li^ence  —  gist  of  action. 

6.  In  case<»   for  damages  caused   by  fires 
set  from  locomotives  of  a  railroad  company, 
negligence  is  the  gist  of  the  action. 
Same  —  evidence  —  sufficiency. 

7.  Facts  in  this  case  examined  and  con- 
sidered, and  held  sufficient  to  go  the  jury. 

(December  1,   1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Shoshone 
County  in  plaintiffs  favor,  and  from  an  or- 
der denying  a  new  trial  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
burning  of  plaintifTs  barn.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Cotton,  Carlton  Fox, 
and  W.  A.  Bobbins,  for  appellant: 

Where  the  engine  which  alone  could  have 
caused  the  fire  is  identified,  testimony  that 
other  engines  of  the  defendant,  at  other 
times  and  places,  set  fire  or  threw  igniting 
sparks,  is  neither  competent  nor  relevant  to 
the  issue,  without  proof  that  they  were  in 
the  same  condition  and  operated  in  the  same 
way  as  was  the  engine  charged  when  the 
fire  occurred. 

Lesser  Cotton  Co.  v.  St.  Louis,  L  M.  &  S. 
R.  Co.  62  C.  C.  A.  96,  114  Fed.  133;  Shelly 
V.  Philadelphia  &  R.  R.  Co.  211  Pa.  160, 
60  Atl.  581;  McFarland  v.  Gulf,  C.  &  S.  F. 
R.  Co.  (Tex.  Civ.  App.)  88  S.  W.  450;  Hen- 
derson v.  Philadelphia  &  R.  R.  Co.  144  Pa. 
461,  16  L.R.A.  299,  27  Am.  St.  Rep.  652,  22 
Atl.  851;  San  Antonio  &  A.  P.  R.  Co.  v. 
Home  Ins.  Co.  (Tex.  Civ.  App.)  70  S.  W. 
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999;  Texas  Midland  R.  Co.  v.  Moore  (Tex. 
Civ.  App.)  74  S.  W.  942;  Crisscy  &  F.  Lum- 
ber Co.  v.- Denver  &  R.  G.  R.  Co.  17  Colo. 
App.  275,  68  Pac.  675:  Collins  v.  New 
York  C.  &  H.  R.  R.  Co.  109  N.  Y.  243,  10 
N.  E.  50. 

Before  the  presumption  of  negligent  con- 
struction or  operation  of  defendant's  loco- 
motive arises,  plaintiff  must  prove  that  de- 
fendant's locomotive  set  the  fire,  otherwise 
there  would  be  a  presumption  on  a  pre- 
sumption,  which   is    not   allowable. 

Finkleston  v.  Chicago,  M.  &  St.  P.  R.  Co. 
94  Wis.  270,  68  N.  W.  1005;  Gracy  v.  At- 
lantic Coast  Line  R.  Co.  53  Fla.  350,  42  So. 
903;  Gainesville,  J.  &  S.  R.  Co.  v.  Edmond- 
son,  101  Ga.  747,  29  S.  E.  213;  Wick  v. 
Tacoma  Eastern  R.  Co.  40  Wash.  408,  82 
Pac.  711;  Minneapolis  Sash  &  Door  Co.  v. 
Great  Northern  R.  Co.  83  Minn.  370,  86  N. 
W.  451;  Flanaghan  v.  Chicago,  M.  &  St.  P. 
R.  Co.  65  Minn.  112,  67  N.  W.  794;  Stratton 
V.  Union  P.  R.  Co.  7  Colo.  App.  126,  42  Pac. 
602:  Denver,  T.  &  G.  R.  Co.  v.  DeGrafT,  2 
Colo.  App.  42,  29  Pac.  664;  Denver  &  R.  G. 
R.  Co.  v.  Morton,  3  Colo.  App.  155,  32  Pac. 
345;  Megow  v.  Chicago,  M.  &  St.  P.  R.  Co. 
86  Wis.  466,  56  N.  W.  1099;  Peffer  v.  Mis- 
souri P.  R.  Co.  98  Mo.  App.  291,  71  S.  W. 
1073. 

When  the  presumption  of  negligent  con- 
struction and  operation  is  repelled  by  proof 
of  proper  construction  and  use  of  proper  ap- 
pliances and  careful  management,  recovery 
cannot  be  had  without  proof  of  negligence 
or  want  of  ordinary  care. 

Alabama  G.  S.  R.  Co.  v.  Taylor,  129  Ala. 
238,  29  So.  673;  Preece  v.  Rio  Grande  West- 
em  R.  Co.  24  Utah,  493,  68  Pac.  413;  Me- 
nominee River  Sash  &  Door  Co.  v.  Milwau- 
kee &  N.  R.  Co.  91  Wis.  447,  65  N.  W.  179; 
Creighton  v.  Chicago,  R.  I.  &  P.  R.  Co.  68 
Neb.  456,  94  N.  W.  527;  Missouri  P.  R.  Co. 
V.  Stafford  (Tex.  Civ.  App.)  31  S.  W.  319; 
Gainesville,  J.  &  S.  R.  Co.  v.  Edmondson, 
supra;  Louisville  &>  N.  R.  Co.  v.  Marbury 
Lumber  Co.  126  Ala.  237,  60  L.R.A.  620,  28 
So.  438;  Missouri,  K.  &  T.  R.  Co.  v.  Ful- 
more  (Tex.  Civ.  App.)  29  S.  W.  688. 

Messrs.  A.  G.  Kerns  and  H.  E.  Wor- 
stell,  for  respondent: 

Proof  prima  facie  showing  that  fire  has 
been  communicated  from  an  engine  of  the 
railroad  company  to  property,  resulting  in 
the  damage  or  destruction  thereof,  raises  a 
presumption  of  negligence  in  the  construc- 
tion or  management  of  the  engine,  and  casts 
upon  the  defendant  the  burden  of  rebutting 
it. 

Koontz  V.  Oregon  R.  &  Nav.  Co.  .20  Or.  3, 
23  Pac.  820;  Richmond  v.  McNeill,  31  Or. 
342,  49  Pac.  879;  Spaulding  y.  Chicago  & 
X.  W.  R.  Co.  30  Wis.  110,  11  Am.  Rep.  650j 
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nrnrli^nce  is  the  pist  of  all  such  actions. 
3  Elliott,  Railroads,  2d  ed.  §  1221.  This 
proposition  cannot  be  determined  solely  up- 
on the  failure  of  the  plaintiff  to  produce 
rf^huttal  evidence.  It  may  be  rebutted  or 
actual  or  positive  negligence  may  be  dis- 
closed by  the  defendant's  own  witnesses 
cither  en  direct  or  cross  examination.  In 
tlic  case  at  bar  the  plaintiff  did  not  pro- 
duce any  rebuttal  testimony.  In  the  first 
place,  however,  the  plaintiff,  as  we  have 
above  recited,  showed  by  a  number  of  wit- 
nesses that  within  a  comparatively  short 
period  of  time  immediately  preceding  the 
lire  defendant's  locomotive  had  emitted 
great  quantities  of  sparks  and  live  coals. 
One  witness  stated  that  he  had  seen  live 
coals  as  big  as  the  end  of  his  finger  emitted 
and  thrown  as  much  as  30  to  50  feet  dis- 
tant from  the  track,  and  other  witnesses 
testified  to  extinguishing  fires  as  far  as 
100  feet  distant  from  the  track.  This  evi- 
dence tended  to  show  a  habit  of  negligence 
on  the  part  of  the  company  about  that  time 
and  in  that  vicinity.  It  also  tended  to  es- 
tablish the  possibility,  capacity,  and  ten- 
dency of  defendant's  locomotives  of  the 
same  class  generally  to  emit  sparks  and  set 
fires.  It  tended  to  establish  either  negligent 
construction  and  equipment  and  mainte- 
nance of  its  engines,  or  else  negligent  hand- 
ling and  operating  of  the  same.  The  train, 
in  pulling  out  of  Osburn  on  the  morning  of 
August  4,  1907,  was  on  a  down  grade,  and 
was  pulling  only  about  300  tons.  It  was 
shown  by  defendant's  employees  that  this 
engine  was  capable  of  pulling  1,500  tons, 
it  therefore  stands  admitted  that  it  was 
not  overloaded.  It  left  Osburn  at  the  rate 
of  about  30  miles  an  hour.  Witnesses  gen- 
erally testified  that  the  engine  was  working 
hard,  and  throwing  smoke  and  sparks  very 
freely.  Whether  this  was  the  exercise  of 
reasonable  care  in  its  operation  was  prop- 
erly a  question  for  the  jury.  One  witness 
who  was  present  at  the  depot,  and  who 
had  at  some  time  past  been  a  brakeman, 
testified  that  in  his  opinion  the  engineer 
threw  the  throttle  wide  open  as  he  pulled 
out  of  the  station;  that  the  engine  worked 
as  if  that  had  been  done.  The  engineer 
testified  that  he  had  the  throttle  half  open. 
The  inspector  who  testified  that  he  had  in- 
spected the  smokestack  and  spark  arrester 
that  morning  at  Wallace  says  that  it  was 
in  good  condition.  He  also  stated  that  he 
did  not  know  that  the  engineer  stopped  at 
the  roundhouse  to  get  a  bolt,  and  that,  if 
he  had  inspected  it,  there  would  have  been 
no  bolt  needed.  He  said,  however,  that  it 
was  not  his  business  to  inspect  the  me- 
chanical part  of  the  engine,  and  that  he  had 
nothing  to  do  with  the  ec^ntric  bolts.  The 
eiiirineer  testified  that  he  stopped  in  the 
ll*L.R.A.(X.S.) 


lower  yaMs  at  Wallace  that  morning  before 
pulling  out  in  order  to  get  a  bolt  which  he 
needed.  It  appears  from  the  evidence  of  the 
different  witnesses  that  a  bolt  called  an 
"eccentric  bolt"  was  either  broken  or  miss- 
ing in  this  engine.  Taking  all  these  circum- 
stances, we  think  there  was  sufficient  evi- 
dence tending  to  show  actual  negligence, 
either  in  the  maintenance  and  equipment  of 
the  engine  and  appliances  or  in  its  oper- 
ation and  management,  to  go  to  the  jury 
on  the  general  issue  of  defendant's  negli- 
gence. The  evidence  in  this  case  is  by  no 
means  satisfactory  or  convincing  to  us,  but, 
under  the  rule,  we  think  there  was  such  a 
conflict  as  the  jury  were  entitled  to  settle 
and  determine,  and  that  their  determination 
is  binding  on  this  court. 

The  judgment  should  be  affirmed,  and  it 
is  so  ordered.    Costs  in  favor  of  respondent. 

Sullivan  and  Stewart,  JJ.,  concur. 

Petition   for   rehearing   denied   December 
21,  1908. 


ILTilXOIS    SUPREME   COURT. 

WILLIAM  J,  BELL  et  al.,  Appts., 

V. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  THOMAS  B.  CARRELL,  Coun- 
ty Collector. 

(237  111.  332,  86  N.  E.  693.) 

Tax  —  oil  lease  —  statutory  construc- 
tion. 

1.  A  statute  providing  that  any  mining 
right  may  be  conveyed  by  lease,  and  that 
such  conveyance  shall  be  considered  aa  sepa- 
rating such  right  from  the  land  so  that 
it  may  be  tax^  separately,  applies  to  an 
oil  lease. 

Same  —  commercial  use. 

2.  That  at  the  time  of  the  passage  of  a 
statute  providing  for  the  taxation  of  min- 
ing rights  gas  and  petroleum  were  not  ex- 
tensively used  as  articles  of  commerce  does 
not  prevent  the  application  of  the  statute 
to  the  right  to  mine  such  products. 
Same  —  real  property. 

3.  Where  an  oil  and  gas  lease  conveys  a 
freehold,  it  should  be  assessed  for  taxation 
as  real  estate. 

Same  —  assessment  —  revision. 

4.  That  in  assessing  a  mining  right  un- 


Note.  —  See  case  note  to  Wolfe  County 
V.  Beckett,  17  L.R.A.(N.S.)  688,  as  to  in- 
terest of  one  other  than  the  owner  of  soil 
in  mineral  in  situ  as  independent  subject 
of  taxation,  and  case  note  to  Hancock  Coun- 
ty V.  Imperial  Naval  Stores  Co.  17  L.R.A. 
(N.S.)  693,  as  to  interest  of  one  other 
than  the  owner  of  the  soil  in  growing  trees 
or  timber  or  their  products  as  separate  sub- 
ject of  taxation. 
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dor  an  oil  and  pas  lease  no  assessment  is 
made  of  the  royalty  belonging  to  the  owner 
of  the  real  estate  will  not  invalidate  the  as- 
sessment against  the  lessee  in  the  absence 
of  anything  to  show  that  he  was  not  as- 
sesst^d  only  what  the  officers  con.sidered  the 
full  value  of  his  right  under  the  lease. 

(December  15,  1908.) 

APPEAL  by  defendants  from  a  judg- 
ment of  the  Cumberland  County  Court 
directing  the  sale  of  certain  property  for 
nonpayment  of  taxes.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Golden,  Scholfield,  &  Schol- 
field,  for  appellants: 

The  statute  with  respect  to  mining  rights 
does  not  authorize  the  taxation  of  an  oil  or 
pas  lease,  or  the  oil  or  gas  underlying  a 
tract  of  land. 

Smoot  V.  Consolidated  Coal  Co.  114  111. 
App.  512:  Dunham  v.  Kirkpatrick,  101  Pa. 
36,  47  Am.  Rep.  696;  Watford  Oil  &  Gas 
Co.  V.  Shipman.  233  111.  9,  122  Am.  St.  Rep. 
144.  84  N.  E.  53:  Poe  v.  Ulrev,  233  111.  56, 
84  N.  E.  46;  Kelly  v.  Keys,  213  Pa.  295, 
110  Am.  St.  Rep.  547,  62  Atl.  911. 

Oil  and  gas  leases  are  regarded  as  of  a 
character  so  intangible  and  fleeting  as  not 
to  constitute  property  liable  to  taxation. 

Rawlings  v.  Armel,  70  Kan.  778,  79  Pac. 
683;  Dickey  v.  Coffey ville  Vitrified  Brick 
&  Tile  Co.  69  Kan.  106,  76  Pac.  398;  Kan- 
sas Natural  Gas  Co.  v.  Neosho  County,  75 
Kan.  335.  89  Pac.  750;  State  v.  South  Penn 
Oil  Co.  42  W.  Va.  80,  24  S.  E.  688;  Kitchen 
V.  Smith,  101  Pa.  452;  Jones  v.  Wood,  9 
Ohio  C.  C.  560,  affirmed  in  64  Ohio  St.  627, 
47  N.  E.  1119;  Moore's  Appeal,  4  Pa.  Dist. 
R.  703;  Carter  v.  Tyler  County  Ct.  45  W. 
Va.  806.  43  L.R.A.  725,  32  S.  E.  216. 

Mr.  Walter  Brewer,   for  appellee: 

Oil  and  gas  are  minerals  and,  while  in 
the  rock  and  sand  in  ftxiu,  are  a  part  and 
portion  of  the  realty;  and  embraced  in  the 
comprehensive  idea  which  the  law  attaches 
to  the  word  "land." 

Wilson  v.  Youst  (Wilson  v.  Hughes)  43 
W.  Va.  826.  39  L.R.A.  292,  28  S.  E.  781; 
Funk  V.  Haldeman,  53  Pa.  248;  Stoughton's 
Appeal,  88  Pa.  201;  Blakley  v.  Marshall, 
174  Pa.  429,  34  Atl.  664;  State  v.  South 
Penn  Oil  Co.  42  W.  Va.  81,  24  S.  E.  688. 

Whenever  a  conveyance  of  oil  is  made,  it 
is,  in  effect,  the  grant  of  part  of  the  corpus 
of  the  estate,  and  not  a  mere  incorporeal 
right. 

Wilson  V.  Youst  (Wilson  v.  Hughes)  43 
W.  Va.  834,  39  L.R.A.  292,  28  S.  E.  781; 
Funk  V.  Haldeman,  53  Pa.  229;  Williamson 
V.  Jones,  39  W.  Va.  231,  25  L.R.A.  22f2,  19 
S.  E.  436;  Wolfe  County  v.  Beckett,  32  Ky. 
L.  Rep.  167,  17  L.R.A.  (N.S.)  688,  105  S.  W. 
448:  Harvey  Coal  &  Coke  Co.  v.  Dillon,  59 
19  L.R.A.  (N.S.) 


W.  Va.  605,  6  L.R.A.  (X.S.)  628,  53  S.  E. 
941. 

The  oil  right  is  subject  to  taxation. 

Caldwell  v.  Copeland,  37  Pa.  427,  78  Am. 
Dec.  436':  Re  Major,  134  111.  19,  24  N.  E. 
973;  Consolidated  Coal  Co.  v.  Baker,  135 
111.  545,  12  L.R.A.  247,  26  N.  E.  651;  Sholl 
Bros.  V.  People.  194  111.  24,  61  N.  E.  1122; 
Re  Maplewood  Coal  Co.  213  111.  283.  72  N. 
E.  786;  Wilson  v.  Youst  (Wilson  v. 
Hughes)  43  W.  Va.  839,  39  L.R.A.  202,  28 
S.  E.  781;  Blakley  v.  Marshall,  supra. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

This  18  an  appeal  from  a  judgment  of 
sale  entered  in  the  county  court  of  Cumber- 
land county  for  taxes  levied  on  a  mining 
right  in  80  acres  of  land  in  that  county. 
The  right  is  based  on  a  certain  instrument 
known  as  an  "oil  and  gas  lease,"  dated  Oc- 
tober 27,  1905,  signed  by  Charley  M.  and 
Rachel  E.  Queen,  granting  to  one  Priddy, 
his  heirs,  successors,  and  assigns,  in  con- 
sideration of  $1  and  the  covenants  of  said 
lease,  "all  the  oil  and  gas  in  and  under  the 
following  described  premises,  together  with 
the  exclusive  right  to  enter  thereon  at  all 
times  for  the  purpose  of  drilling  and  operat- 
ing for  oil,  gas,  or  water,  and  to  erect,  in- 
stall, and  maintain  all  buildings  and  struc- 
tures, machinery  and  appliances,  and  lay 
all  pipes  necessary  for  the  production,  stor- 
age, and  transportation  of  oil,  gas,  or  wa- 
ter upon  and  fronr  said  premises.  Except- 
ing and  reserving,  however,  to  the  lessor 
the  one-eighth  (%)  part  of  all  oil  produced 
and  saved  from  said  premises,  to  be  de- 
livered in  the  pipe  line  with  which  the 
lessee  may  connect  his  wells.  ...  To 
have  and  to  hold  the  above  premises  for 
the  term  of  one  year,  and  so  long  thereafter 
as  oil  or  gas  is  found  on  said  premises  in 
paying  quantities."  The  lease  also  contains 
provisions,  among  others,  as  to  the  payment 
of  rent  in  case  only  gas  is  found,  or  in  case 
the  well  is  not  completed  within  sixty  days. 
It  appears  from  the  stipulation  of  facts 
filed  by  the  parties  hereto  in  the  trial 
court  that  the  lease  had  been  duly  as- 
signed to  and  was  owned  by  the  Campl>ell 
Oil  Company,  the  members  of  which  are  ap- 
pellants herein,  and  that  said  company  had 
drilled  a  well  on  said  land  which  was  then 
producing  oil  in  paying  quantities;  also, 
that  the  owner  of  the  fee  had  paid  the  taxes 
on  the  fee,  amounting  to  $14.10. 

Sections  6  and  7  of  chapter  94  (Hurd's 
Rev.  Stat.  1905,  p.  1399).  in  relation  to  tax- 
ing mining  rights  in  this  state,  are  as  fol- 
lows : 

"Sec.  6.  Any  mining  right,  or  the  right 
to  dig  for  or  obtain  iron,  lead,  copper,  coal, 
jr  other  mineral  from  land,  may   be  con- 
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veyed  by  deed  or  lease,  which  may  be  ac- 
knowledged and  recorded  in  the  same  man- 
ner and  with  like  effect  as  deeds  and  leases 
of  real  estate. 

"Sec.  7.  When  the  owner  of  any  land 
shall  coQve^^  by  deed  or  lease,  any  mining 
right  therein,  such  conveyance  shall  be  con- 
sidered as  so  separating  such  right  from 
the  land  that  the  same  shall  be  taxable 
separately ;  and  any  sale  of  the  land  for  any 
tax  or .  assessment  shall  not  include  or  af- 
fect such  mining  right." 

Appellants  contend  that  the  term  "other 
mineral,"  in  said  §  6,  only  includes  such 
minerals  as  are  ejuadem  generis  with  iron, 
lead,  copper,  and  coal,  and  does  not  include 
oil  and  gas.  They  also  contend  that  as 
this  statute  was  passed  in  18G1,  and  as  oil 
and  gas  had  not  at  that  time  been  the  sub- 
ject of  legislation  or  court  action,  the  legis- 
lature could  not  have  intended  those  prod- 
ucts to  be  included  in  the  term  "other 
mineral."  We  are  unable  to  agree  with 
these  contentions.  Section  6,  above  quoted, 
provides  that  "any  mining  right"  may  be 
conveyed  by  lease,  and  §  7  provides  that, 
when  such  mining  right  has  been  conveyed, 
it  shall  be  considered  as  so  separated  from 
the  land  that  it  is  taxable  separately.  Does 
this  oil  lease  properly  come  within  the  term 
"mining  right?"  A  mine  is  an  excavation 
in  the  earth  for  the  purpose  of  obtaining 
minerals  (2  Bouvier's  Law  Diet.  Rawle's 
ed.  413),  an  excavation,  properly  under 
ground,  for  the  purpose  of  taking  out  some 
useful  product  (Standard  Diet.)  A  mining 
right  may  properly  be  deemed  a  right  to 
excavate  in  the  earth  for  the  purpose  of 
obtaining  minerals  or  other  useful  products. 
In  some  of  the  states  petroleum  forms  a 
very  valuable  part  of  the  natural  wealth, 
and  has  been  given  careful  consideration  by 
the  courts,  and  they  have  uniformly  held, 
so  far  as  the  authorities  we  have  examined 
show,  that  it  should  be  classed  as  a  mineral. 
Stouphton's  Appeal,  88  Pa.  198;  Murray  v. 
Allred,  100  Tenn.  100,  39  L.R.A.  249,'  6(J 
Am.  St.  Rep.  740,  43  S.  W.  356;  Gill  v. 
Weston,  110  Pa.  312,  1  Atl.  921;  William- 
son V.  Jones,  39  W.  Va.  231,  26  L.R.A.  222, 
19  S.  E.  436;  Wilson  v.  Youst  (Wilson  v. 
Hughes)  43  W.  Va.  826,  39  L.R.A.  292,  28 
S.  E.  781 ;  Kelley  v.  Ohio  Coal  Co.  57  Ohio 
St.  317,  39  L.R.A.  766,  63  Am.  St.  Rep.  721. 
49  N.  E.  399;  Blakley  v.  Marshall,  174  Pa. 
425,  34  Atl.  664 ;  2  Bouvier's  Law  Diet.  545. 
llie  case  of  Dunham  v.  Kirkpatrick,  101  Pa. 
36,  47  Am.  Rep.  696,  is  cited  by  appellants 
as  tending  to  uphold  the  contrary  view. 
While  it  holds  that  the  reservation  of 
"other  minerals"  in  a  deed  did  not  include 
petroleum  in  that  instance,  it  expressly 
states,  "it  is  true  that  petroleum  is  a  min- 
eral. No  discussion  is  needed  to  prove  that 
19L.R.A.(X.S.) 


fact."  This  court  has  recently  decided  that 
oil  and  gas  are  classed  as  minerals,  though 
they  may  have  peculiar  attributes  not  com- 
mon to  other  minerals  which  have  a  fixed 
and  permanent  situs.  Poc  v.  Ulrev.  233  111. 
56,  84  X.  E.  46;  Watford  Oil  A  Gas  Co.  v. 
Shipman,  233  III.  9,  122  Am.  St.  Rep.  144. 
84  N.  E.  53.  It  is  true  that,  when  the  stat- 
ute above  quoted  was  passed,  petroleum  was 
not  as  extensive  an  article  of  commerce  in 
this  state  as  it  has  since  become.  That, 
however,  does  not  exclude  it  from  the  act 
any  more  than  it  would  gold,  mica,  or  some 
other  mineral  that  might  be  discovered.  In 
Gill  V.  Weston,  supra,  the  same  argument 
was  advanced,  and  the  court  there  said: 
"'It  matters  not  that  the  act  of  1855  was 
passed  before  petroleum  was  discovered.  It 
is  a  mineral  substance  obtained  from  the 
earth  by  a  process  of  mining,  and  lands 
from  which  it  is  obtained  may  with  pro- 
priety be  called  mining  lands." 

Manifestly,  the  mining  right  created  by 
this  lease  is  property  and  should  be  taxed. 
Appellants  have  cited  authorities  holding 
that  it  is  not  such  a  right  that  it  can  be 
taxed  as  real  estate.  State  v.  South  Penn 
Oil  Co.  42  W.  Va.  80,  24  S.  E.  688:  Kan- 
sas Natural  Gas  Co.  v.  Xeosho  County,  75 
Kan.  335.  89  Pac.  750;  Kitchen  v.  Smith. 
101  Pa.  452;  Wood  v.  Jones.  54  Ohio  St, 
627,  47  N.  £.  1119.  Some  of  the^e  authori- 
ties tend  to  hold  that  it  cannot  be  taxed  at 
all  except  as  the  oil  and  gas  are  taken  from 
the  land,  and  then  they  must  be  taxed  as 
personal  property.  It  should  be  noted  that, 
although  the  leases  in  those  cases  are  sub- 
stantially like  the  one  here  in  question,  the 
statutes  in  those  states  are  quite  different 
from  the  one  here  under  consideration.  The 
West  Virginia  court  holds  in  the  case  just 
cited  from  that  state  that  the  leaBe  does 
not  convey  a  freehold  interest.  This  court 
has  held,  under  provisions  in  a  lea.se  sub- 
stantially like  this,  that  it  conveyed  a  free- 
hold interest.  Bruner  v.  Hicks,  230  111.  536, 
120  Am.  St.  Rep.  332,  82  N.  E.  888;  Poe  v. 
Ulrey,  supra.  In  discussing  the  above  sec- 
tions of  the  statute  in  Re  Major,  134  III. 
19,  24  N.  E.  973,  we  have  held  that,  even 
though  there  was  no  evidence  that  coal 
existed  under  the  land,  whatever  there  was 
of  coal  or  mineral  underlying  certain  land 
wa^  reserved  by  the  conveyance  there  in 
question,  and  the  lease  could  be  taxed. 
Similar  leases  affecting  rights  as  to  coal 
have  been  held  to  so  separate  a  mining 
right  therein  that  it  should  be  taxed  sepa- 
ratelv.  Consolidated  Coal  Co.  v.  Baker.  135 
111.  545,  12  L.R.A.  247,  26  N.  E.  651;  Sholl 
Bros.  v.  People,  194  111.  24.  61  N.  E.  1122; 
Re  Maplewood  Coal  Co.  213  111.  283.  72  N. 
E.  786.  Oil  and  gas,  like  salt  water  and 
other  liquids   and  gaseous  bodies,   are   dil- 
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ferent  in  their  action  from  solid  minerals. 
such  as  coal  and  iron,  and  thift  difffn*nco 
mi^ht,  under  certain  conditions,  require  the 
application  of  different  rnles  as  to  solid 
minerals  than  as  to  liquid  or  gaseous  ones. 
Watford  Oil  &  Gas  Co.  v.  Shipman.  supra. 
But  such  is  not  the  case  here.  Whatever 
may  have  been  decided  in  other  jurisdic- 
tions, it  ia  clear  under  the  decisions  in  this 
state  that  this  lease  conveys  such  a  mining 
right  in  the  land  here  in  question  that  it 
can  properly  be  taxed  separately,  and  that, 
as  it  involves  a  freehold,  it  should  be  as- 
sessed as  real  property. 

Appellants  contend  that  the  board  of  re- 
view improperly  assessed  the  entire  mining 
right  to  appellants.  So  far  as  the  record 
discloses,  there  is  nothing  to  show  that  the 
board  did  not  assess  to  appellants  only  what 
was  considered  the  fair  viClue  of  the  mining 
right  obtained  by  them  under  the  lease. 
As  to  whether  the  one  eighth  of  oil  re- 
served by  the  o^^-ners  of  the  fee  did  or 
should  cause  the  tax  on  the  fee  to  be  made 
higher  is  a  question  not  raised  on  this  rec- 
ord. 

■  The  judgment  of  the  County  Court  will 
be  affirmed* 


KANSAS  SUPREME  COURT. 

O.  BRICE-NASH,  Plflf.  in  Err., 

V. 

BARTON   SALT   COMPANY. 

(—  Kan.  — ,  98  Pac.  768.) 

Injary  to  servant  -—  nondelegable  duty 
—  warning. 

Where  the  method  adopted  by  a  salt  com- 
pany for  carrying  on  its  business  involves 
the  occasional  dislodging  of  masses  of  salt, 
thereby  covering  the  floor  of  a  room  with 
fragments  moving  with  such  force  as  to 
expose  to  danger  employees  who  are  there 
in   the   discharge  of   their   duties,   and  the 


Headnote  by  Mason,  J. 


Note.  —  Upon  the  quetttion  as  to  whether 
the  duty  to  warn  servants  of  transitory 
dangers  is  a  delegable  one,  see  subject  note 
to  Ijifayette  Bridge  Co.  v.  Olsen,  54  L.R.A. 
3.3,  120  (referred  to  in  the  foregroing  opin- 
ion) ;  and  also  the  case  note  to  Illinois  Steel 
Co.  V.  Ziemkowski,  4  L.R.A. (N.S.)  1161. 
upn  the  question  whether  a  servant  charged 
with  the  duty  to  warn  other  servants  of 
danger  is  a  vice  principal. 

And  the  specific  question  whother  the 
duty  of  a  railroad  or  street  railway  com- 
pany with  respect  to  signals  or  warnings  is 
a  delegable  one  is  treated  in  a  case  note  to 
Carter  v.  MeDermott.  10  L.R.A.  (N.S.) 
110.3,  supplementing^  the  note  in  54  L.R.A. 
124,  on  that  point. 
19L.R.A.(N.S.) 


only  adequate  way  to  protect  them  from 
such  danger  is  to  warn  them  just  before 
such  dislodgment,  the  giving  of  such  warn- 
ing is  a  nondelegable  duty  of  the  employer, 
and  its  omission  imposes  a  liability  for  any 
consequent  injury  to  an  employee,  regard- 
less of  any.  question  of  coservice. 

(December  12,  1908.) 

FpRROR  to  the  District  Court  for  Reno 
J  County  to  review  a  judgment  sustain- 
ing a  demurrer  to  plaintiff's  evidence  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  Dnmont  Smith  and  Fair- 
child  A  I/ewis,  for  plaintiff  in  error: 

The  plaintiff,  a  bookkeeper,  was  not  a 
fellow  servant  with  the  foreman  of  the 
packing  room. 

Farwell  v.  Boston  k  W.  R.  Corp.  4  Met 
49,  38  Am.  Dec.  339;  Missouri,  K.  &  T. 
R.  Co.  V.  Quinlan,  77  Kan.  126,  93  Pac. 
632;  St.  Louis  ft  8.  F.  R.  Co.  v.  Weaver, 
35  Kan.  412,  57  Am.  Rep.  176,  11  Pac.  408; 
Missouri  P.  R.  Co.  v.  Dwyer,  36  Kan.  68, 
12  Pac.  352 ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Moore,  31  Kan.  197,  1  Pac.  644;  Donnelly 
V.  Cudahy  Packing  Co.  68  Kan.  653,  75  Pac. 
1017;  Oliver  v.  Roach,  31  Ky.  L.  Rep.  284, 
102  S.  W.  274;  Trickey  v.  Clark,  60  Or. 
516,  93  Pac.  467;  St.  Louis  &  S.  F.  R.  Co. 
v.  Burgess.  72  Kan.  454,  83  Pac.  991. 

It  was  incumbent  upon  the  foreman  to 
warn  the  plaintiff  of  the  approaching  dan- 
ger, as  representative  of  the  defendant. 

Hannibal  A.  St.  J.  R.  Co.  v.  Fox,  31  Kan. 
586,  3  Pac.  320;  Harper  v.  lola  Portland 
Cement  Co.  76  Kan.  612,  93  Pac.  179,  343; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  McKee,  37 
Kan.  592,  15  Pac.  484;  McGuire  v.  Quincy. 
O.  ft  K.  C.  R.  Co.  128  Mo.  App.  677,  107 
S.  W.  411;  Hendrickson  v.  United  States 
Gypsum  Co.  133  Iowa,  89,  9  L.R.A.  (N.S.) 
565,  110  N.  W.  322;  Evansville  ft  T.  H.  R. 
Co.  V.  Holcomb,  9  Ind.  App.  198,  36  N.  E. 
.39;  Lebbering  v.  Struthers,  357  Pa.  312,  27 
Atl.  720;  Libby,  McNeill  ft  Libby  v.  Scher- 
man,  146  111.  640,  37  Am.  St.  Rep.  191, 
.^4  N.  E.  801 ;  Deep  Min.  ft  Drainage  Co.  v. 
Fitzgerald,  21  Colo.  533,  43  Pac.  210;  Texas 
ft  P.  R.  Co.  V.  Nix  (Tex.  Civ.  App.)  23  S. 
\V.  328;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Moore.  29  Kan.  632;  Polaski  v.  Pittsburgh 
Coal  Dock  Ckj.  134  Wis.  259,  14  L.R.A. 
(N.S.)  9.V2,  114  N.  W.  437;  Ell  v.  North- 
crn  P.  R.  Co.  1  N.  D.  336,  12  L.R.A.  97, 
20  Am.  St.  Rep.  621,  48  N.  W.  222;  Ander- 
son V.  Northern  Mill  Co.  42  Minn.  424,  44 
N.  W.  315;  Eidner  v.  Three  Lakes  Lum- 
ber Co.  45  Wash.  323,  88  Pac.  32(i;  Atchi- 
son. T.  (fr  S.  F.  R.  Co.  V.  Lnnrii(/an.  5(»  Kan. 
109,  42  Pac.  343;  Missouri,  K.  &  T.  R.  Co. 
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V.  Green,  75  Kan.  504,  89  Pac.  1042;  Kan- 
sas City,  M.  &  O.  R.  Co.  v.  Loosley,  76 
Kan.  103,  90  Pac.  990;  Electric  Plaster  Co. 
V.  Reedy,  74  Kan.  57,  85  Pac.  824;  Coffey- 
ville  Vitrified  Brick  &  Tile  Co.  v.  Shanks, 
69  Kan.  306,  76  Pac.  856;  Lewis  v.  Seifert, 
116  Pa.  628,  2  Am.  St.  Rep.  631,  11  Atl. 
514;  26  Cyc.  Law  &  Proc.  p.  1152. 

Messrs.  William  Warner,  O.  H.  Dean, 
W.  D.  McLeod,  and  H.  C.  Tiinmons  for 
defendant  in  error. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

C.  Brice-Nash  sued  the  Barton  Salt  Com- 
pany for  damages  on  account  of  injuries 
received  while  in  its  employ.  A  demurrer 
to  his  evidence  was  sustained,  and  he  prose- 
cutes error.  The  evidence  tended  to  estab- 
lish these  facts:  The  defendant  is  engaged 
in  manufacturing,  refining,  and  selling  salt. 
The  plaintiff  was  its  bookkeeper.  His  du- 
ties required  him  at  times,  for  the  purpose 
of  procuring  information,  to  go  into  the 
packing  room,  which  was  partly  filled  with 
salt,  which  rose  nearly  perpendicularly  to 
the  height  of  about  12  feet.  The  practice 
was  for  the  workmen  from  time  to  time  to 
pick  the  face  of  the  salt  with  long  bars 
until  it  caved  off  in  quantities  suitable  for 
packing  in  sacks  and  barrels.  When  they 
wei-e  looking  for  a  fall  while  the  plaintiff 
was  present,  they  would  tell  him  to  look 
out. — to  keep  away.  On  the  day  of  the 
accident  he  came  into  the  packing  room  to 
inquire  about  a  shipment.  He  spoke  with 
Mr.  Swoflford,  the  foreman  of  the  room,  and 
Mr.  White,  a  workman  there.  He  noticed 
that  the  salt  was  undermined.  They  told 
him  that  they  had  been  trying  to  get  it 
down,  but  did  not  say  they  were  then  look- 
in«j  for  it  to  fall.  He  understood  they  were 
not  looking  for  a  fall.  While  he  was  stand- 
ing with  his  back  to  the  salt,  talking  with 
SwofTord,  who  faced  it.  White  prodded  it 
with  his  bar,  nothing  having  been  said 
about  resuming  work,  and  no  warning  hav- 
ing been  given,  and  it  caved  ofl",  catching 
the  plaintiff,  throwing  him  against  a  post, 
and  causing  him  serious  injury. 

The  principal  contention  of  the  defendant 
is  that  SwofTord  and  White,  whose  failure 
to  give  warning  of  the  resumption  of  work 
and  the  consequent  caving  off  of  the  salt 
is  the  negligence  complained  of,  were  fellow 
servants  of  the  plaintiff,  and  that  his  re- 
covery was  properly  denied  on  that  account. 
Whether  the  relation  each  bore  to  their 
common  employer  was  such  as  to  bring  them 
within  the  scope  of  the  rule  invoked  need 
not  be  determiiipd.  for  we  hold  that  the  evi- 
dence would  have  justified  a  finding  that 
the  defendant  owed  a  positive  and  nondele- 
gable duty  to  the  plaintiff,  under  the  cir- 
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cumstances  stated,  to  give  him  warning 
that  an  immediate  fall  of  the  salt  was  to 
be  expected. 

A  situation  involving  a  somewhat  similar 
question  was  presented  in  Belleville  Stone 
Co.  V.  Mooney,  60  N.  J.  L.  323,  38  Atl.  835 ; 
the  decision  of  the  supreme  court  being  in- 
dicated by  the  seventh  paragraph  of  the  syl- 
labus, reading  as  follows:  **Where  the  sys- 
tem of  the  working  of  a  stoae  quarry  was 
one  whereby  no  protection  was  afforded  to 
the  workmen  engaged  in  another  portion  of 
the  quarry  apart  from  the  blasting  from 
injury  from  flying  stones,  caused  bj-  the 
explosions  of  the  blasts  in  the  rock,  except 
the  warning  word  *fire'  given  at  the  time 
the  fuse  was  communicated  to  the  explo- 
sives of  the  blast;  and  one  of  the  rules  of 
the  master  was  that  no  employee  should 
leave  his  work  to. seek  safety  from  the  dan- 
gers of  the  blast  until  the  warning  'fire' 
was  given  by  the  foreman,  whose  duty  it 
was  to  light  the  fuse, — it  became  and  was 
the  duty  of  the  master,  in  the  exercise  of 
reasonable  care,  to  have  such  warning  an- 
nounced sufficiently  long  enough  before  the 
explosion  for  such  workmen  or  employees, 
in  the  exercise  of  ordinary  care,  to  reach  a 
place  of  safety;  and  this  duty,  being  dele- 
gated to  such  boss  or  foreman,  does  not  re- 
lieve the  master  from  the  liability  to  answer 
for  the  neglect  of  the  boss  or  foreman  to 
perform  that  duty.  This  neglect  is  not  an 
incidental  act  of  the  coservice."  The  case 
was  taken  to  the  court  of  appeals  and  er- 
rors, and  there  afiirmed;  the  grounds  of  the 
decision  being  thus  stated  (61  N.  J.  L. 
253,  39  L.R.A.  834,  39  Atl.  764) :  *Two  views 
are  suggested, — one,  on  behalf  of  the  plain- 
tiff, that  the  giving  of  proper  warning  was 
an  essential  part  of  the  duty  owed  by  the 
employer  to  the  workman  ol  taking  reason- 
able care  that  the  places  where  the  work- 
men were  engaged  should  be  kept  safe,  and 
therefore  if,  through  negligence,  the  proper 
warning  was  not  given,  the  employer's 
duty  was  not  performed;  the  other,  on  be- 
half of  the  defendant,  that  the  giving  of  the 
warning  was  only  incidental  to  the  fore- 
man's work  in  preparing  the  blast  and 
lighting  the  fuse,  in  which  work  the  fore- 
man was  clearly  a  fellow  servant  of  the 
plaintiff,  engaged  in  a  common  employment, 
and  therefore  his  negligence  in  that  inci- 
,  dental  service  was  not  chargeable  upon  the 
common  master.  On  reflection  it  will  be 
perceived  that  the  giving  of  warning  bore 
no  direct  relation  to  the  foreman's  work  in 
preparing  and  firing  the  blast.  The  object 
of  that  work  was  the  removal  of  rock,  and 
such  object  would  be  attained  as  well  with- 
out the  warning  as  with  it,  if  we  leave  out 
of  consideratioTf  the  safety  of  the  workmen. 
Quite  different  are  the  conditions  where  a 
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person  using  a  tool  or  machine  is  obliged 
to  see  that  the  implement  remains  lit  for 
use.  In  such  case  the  duty  to  examine  is 
auxiliary  and  incidental  to  the  duty  to  use; 
and,  when  a  sei-vant  owes  the  latter  duty 
to  his  master,  he  owes  the  former  also.  A 
failure  to  perform  carefully  this  incidental 
duty  of  examination  may  result  in  dam- 
age to  a  fellow  servant,  but  the  common 
master  is  not  responsible  for  such  damage, 
because  the  duty  neglected  was  not  one 
owed  by  him  outside  of  that  duty.  There 
may  have  been  a  similar  duty  of  inspection 
owed  by  the  master  to  his  servants,  but  the 
duties  themselves  are  distinguishable  from 
each  other.  In  the  present  case,  however, 
as  already  pointed  out,  the  duty  to  give 
warning  was  not  in  any  such  sense  sub- 
servient to  the  blasting  of  rock.  On  the 
other  hand,  when  we  consider  the  general 
duty  owed  by  an  employer  to  his  employees 
to  exercise  reasonable  care  that  the  place 
where  he  sets  them  to  work  shall  be  kept 
safe  (Van  Steenburgh  v.  Thornton,  68  N. 
J.  L.  160,  33  Atl.  380),  the  propriety  of  in- 
cluding therein  the  duty  of  giving  warn- 
ing, in  such  circumstances  as  those  now  be- 
fore us,  becomes  at  once  apparent.  The 
danger  of  blasting  was  one  frequently  re- 
curring, and  its  occurrence  could  always  be 
foreseen,  not  by  the  workmen  scattered 
about  the  quarry,  but  by  any  person 
charged  with  the  duty  of  watching  for  it. 
If  the  danger  was  not  foreseen,  and  proper 
warning  given,  the  quarry  became  an  unsafe 
place  for  the  workmen,  but  it  was  made  rea- 
sonably safe  if  such  warning  was  given.  It 
Heems  clearly  to  follow  that  on  him  whose 
duty  it  was  to  take  care  that  the  place 
should  be  kept  safe  was  cast  the  duty  of  giv- 
ing timely  warning.  We  conclude,  there- 
fore, that  it  was  part  of  the  defendant's 
duty  to  the  plaintiff  that  proper  care  should 
be  exercised  in  giving  warning  of  an  ex- 
pected blast.  In  selecting  the  person  who 
was  to  fire  the  blast  as  the  person  to  give 
the  warning,  the  defendant  probably  chose 
the  man  best  able  to  perform  that  duty; 
but.  as  the  defendant's  responsibility  ex- 
tended beyond  the  selection  of  an  agent  and 
included  the  warning  itself,,  it  must  answer 
for  negligence  in  the  giving  of  warning,  no 
matter  how  fit  was  the  chosen  agent."  We 
regard  this  reasoning  as  sound  in  itself, 
and  as  consistent  with  the  rules  on  the 
subject  which  have  gained  general  recog- 
nition by  the  courts.  However,  in  a  note 
published  in  54  L.R.A.  85,  at  page  120,  it 
is  said,  referring  to  this  decision:  "All  the 
authorities,  with  the  exception  of  the  single 
New  Jersey  case  cited,  .  .  .  seem  to  be 
agreed  that  a  master  is  not  liable  for  the 
negligence  of  a  servant  in  failing  to  notify 
a  joemplovee  of  the  approach  of  a  transi- 
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tory  peril  which  as  the  work  progresses  will 
render  the  environment  unsafe  for  a  brief 
period,  but  which  may  easily  be  avoided  if 
due  warning  is  given.  In  some  of  the  cases 
illustrating  this  principle  the  breach  of 
duty  was  committed  by  failing  to  notify 
the  injured  servant  himself  that  his  safety 
was  imperiled  by  the  particular  peril  in 
question."  This  language  is  repeated  by 
the  author  of  the  note  in  his  work  on 
Master  and  Servant  (2  Labatt,  Mast.  & 
S.  §  601). 

While  there  is  undoubtedly  a  conflict  in 
the  authorities,  the  New  Jersey  case  does 
not  stand  alone.  It  is  cited  with  approval, 
with  other  cases  of  the  same  tendency,  in 
Coffeyville  Vitrified  Brick  &  Tile  Co.  v. 
Shanks,  69  Kan.  306,  76  Pac.  856,  whore  the 
principle  it  announces  was  applied.  Some 
of  the  apparent  conflict  in  the  decisions  can 
be  eliminated  upon  considerations  which 
were  there  thus  stated:  "In  some  cases  it 
may  be  said  that,  if  the  conduct  of  an  enter- 
prise involve  the  giving  of  monitor}'  signals 
in  passing  progressively  from  detail  to  de- 
tail of  the  work,  and  the  person  set  to  give 
the  signal  be  carefully  chosen,  the  company 
will  not  be  bound  if  he  fail  in  his  duty.  An 
injured  workman  and  the  person  employed 
to  give  the  signal  may  then  be  said  to  be 
engaged  in  the  discharge  of  duties  so  inti- 
mately related  and  so  eombinedly  directod 
to  a  common  end  that  the  one  must  be  on 
his  guard  with  reference  to  the  conduct  of 
the  other;  the  warning  becomes  a  part  of 
the  service  itself,  which  is  something  en- 
tirely distinct  and  separate  from  the  things 
the  master  must  do  to  make  the  service  and 
the  place  in  which  it  is  performed  reason- 
ably safe.  But  whenever  a  negligent  act 
violates  any  duty  which  the  master  him- 
self owes  to  the  servant,  as,  for  example, 
the  duty  to  make  the  service  and  the  place 
in  which  it  is  performed  reasonably  safe, 
that  fact  controls,  irrespective  of  the  rank 
or  grade  of  service  between  employees,  and 
notwithstanding  the  circumstance  that  they 
are  engaged  in  a  common  employment 
directed  to  a  common  end;  and  if,  in  the 
discharge  of  the  master's  duty,  a  warning 
be  necessary,  it  is  not  enough  for  him  to 
say  that  he  has  provided  a  competent  per- 
son to  give  it;  the  warning  must  be  given." 
The  New  Jersey  case  is  expressly  dis- 
approved in  McLaine  v.  Head  &  D.  Co.  71 
N.  H.  298,  58  L.R.A.  464,  93  Am.  St.  Rep. 
522,  52  Atl.  545,  and  in  Kelly  Island  Lime 
&  Transp.  Co.  v.  Pachnta.  69  Ohio  St.  462, 
100  Am.  St.  Rep.  706,  69  N.  E.  988.  In  the 
former  case,  however,  there  is  a  Htrong  dis- 
senting opinion  in  which  the  authorities  are 
carefully  reviewed  in  what  seems  a  suc- 
cessful effort  to  show  that  the  doctrine  re- 
pudiated by  the  majority  of  the  court  is  in 
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accordance  with  proeedent  as  well  as  with 
reai»on.  Belleville  Stone  Co.  v.  Mooney,  61 
X.  J.  L.  253,  39  L.R.A.  834,  39  Atl.  764,  is 
cited  with  approval  in  a  dissenting  opinion 
in  Ward  y.  Naujyhton,  74  App.  Div.  68,  77 
X.  Y.  Supp.  344,  where  the  facts  are  quite 
similar  to  those  of  Electric  Plaster  Co.  v. 
Reedy,  74  Kan.  57,  85  Pac.  824.  where  a 
oonclu.sion  wa.s  reached  directly  in  conflict 
with  that  of  the  New  York  court.  See,  aI.«o, 
Donk  Bros.  Coal  A  Coke  Co.  v.  Thil,  228 
111.  233,  81  N.  E.  857. 

In  the  present  case  the  evidence  had  some 
tendency  to  show  that  the  plans  of  opera- 
tion adopted  by  the  defendant  company  con- 
templated that  at  irregular  intervals  the 
bank  of  salt  should  be  undermined  and  the 
detached  portion  permitted  to  fall  down  and 
roll  across  the  floor  of  the  packing  room  in 
sudi  manner,  in  such  quantity,  and  with 
such  force  as  to  expose  the  plaintiff  to  in- 
jury while  in  the  performance  of  his  duties; 
that  the  only  way  by  which  he  could  be  ad- 
equately protected  was  by  warning  him 
when  the  avalanche  was  to  take  place;  that 
the  danger  did  not  arise  from  the  method, 
nei^lig^ent  or  otherwise,  in  which  the  work- 
men performed  the  duties  assigned  to  them 
in  which  they  had  freedom  of  action,  but  in- 
hered in  the  general  mode  in  which  the 
company  carried  on  its  business;  and  that, 
in  the  absence  of  a  due  warning,  the  place 
was  not  a  safe  one  in  which  to  work.  If 
these  conditions  existed,  the  failure  to  give 
the  notice  was  an  omission  of  one  of.  the 
positive,  aflirukative  obligations  of  the  em- 
ployer, rendering  him  liable,  irrespective 
of  the  relation  of  the  employees  to  eadi 
other.  Whether  they  did  exist  was  a  ques- 
tion that  sliould  have  been  submitted  to  the 
jury. 

The  petition  described  the  negligent  act 
complained  of  as  that  of  White.  Under  the 
evidence  the  plaintiff  relied  largely  upon 
the  failure  of  Swofford,  the  foreman,  to  give 
the  warning.  It  is  urged  that  on  the  de- 
murrer the  only  question  was  whether  the 
evidence  tended  to  sup|x)rt  the  exact  case 
presented  by  the  pleading.  The  trial  court, 
however,  in  announcing  the  ruling,  placed 
it  ujwn  the  ground  that  the  plaintiff's  in- 
jury was  due  to  the  act  of  a  fellow  servant. 
While  the  assigning  of  an  untenable  reason 
will  not  warrant  reversing  a  decision  if  it 
can  be  justified  upon  other  considerations, 
it  would  be  manifestly  unfair  to  nonsuit  the 
plaintifT  on  account  of  a  variance  in  proof 
without  giving  him  an  opportunity  to 
amend.  Moreover,  the  variance,  especially 
in  view  of  what  has  been  said  already,  is 
of  little  importance.  See,  in  this  con- 
nection, Missouri.  K.  &  T,  R.  Co.  v.  (ireen, 
75  Kan.  504,  89  Pac.  1042. 

An  argument  is  also  made  that  the  plain- 
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tiff  ought  not  to  recover  on  the  strength  of 
no  warning  having  been  given  him,  inas- 
much as  his  own  testimony  showed  that  he 
understood  the  salt  might  fall  at  any  time 
and  thought  he  was  far  enough  away  to  be 
safe,  and  that  he  heard  the  noise  of  White's 
pick  as  he  resumed  work,  and  was  by  that 
means  notified  of  the  probable  &ilL  The9«' 
and  other  matters  of  the  same  general  char- 
acter discussed  in  the  brief  are  really  con- 
siderations to  be  presented  to  the  jury.  It 
does  not  conclusively  follow  from  what  the 
plaintiff  said  that  he  would  have  been  satis- 
fied with  his  position  if  he  had  known  the 
fall  was  coming;  and  it  may  be  that,  even 
where  he  stood,  he  could  have  saved  himself, 
if  he  had  had  timely  warning,  by  stepping 
to  one  side  so  as  to  avoid  being  caught 
against  the  post.  Although  he  testified 
that  he  heard  a  noise  which  he  afterwards 
concluded  was  made  by  White's  pick,  he 
did  not  say  that  he  identified  it  as  such 
at  the  time. 

The  judgment  is  reversed,    and    a    new 
trial  ordered. 

All  the  Justices  concur. 


KENTUCKY  COURT  OP  APP£/iIi8. 

JOHN  N.  WEBSTER,  Appt. 

v. 

CITY  OP  VANCEBURG. 

(—  Ky.  — ,  113  S.  W.  140.) 

Municipal  corporation  —  adjustment  of 
sidewalk. 

1.  A  municipal  corporation  is  not  bound 
to  make  the  necessary  alterations  in  a  side- 
walk along  a  railroad  freight  depot  to  per- 
mit wagons  to  be  driven  from  the  roadway 
to  the  depot. 

Same  —  customary  use. 

2.  The  fact  that  a  sidewalk  along  a 
freight  depot  has  been  driven  on  and  across 
for  many  years  by  teamsters  desiring  to 
reach  the  depot  from  the  roadway  does  not 
render  the  municipality  responsible  for  its 
safety  for  such  use. 

Same  —  aRsiimpticHi  of  rl.sk. 

3.  A  teamster  who  attempts  to  use  a  side- 
walk along  a  freight  depot  as  a  driveway  te 
reach  the  depot  takes  the  risk  of  injury 
from  its  being  unsafe  for  that  purpose. 

(November  12,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lewis  County  in 
(letendar\t's  favor  in  an  action  brought  to 


Note.  —  An  extensive  search  has  dis- 
closed no  other  cases  involving  the  question 
of  a  city's  liability  for  injury  to  one  driv- 
ng  or  attempting  to  drive  upon  a  sidewalk. 
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recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
Diligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  D.  Cole,  for  appellant: 

It  cannot  be  held  as  a  matter  of  law 
that  under  no  circumstances  can  a  sidewalk 
be  used  as  a  crossing  for  vehicles  to  pass 
over. 

27  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  166. 

Mr.  R.  D.  Wilson  for  appellee. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court : 

The  Chesapeake  &  Ohio  Railway  freight 
depot  in  Vanccburg  is  situated  on  Main 
street,  alongside  of  which  is  a  pavement. 
The  lay  of  the  land  is  such  that  in  getting 
freight  into  the  depot  for  shipment,  and 
in  getting  it  out  for  delivery  in  town,  team- 
sters have  for  years  crossed  the  pavement 
in  taking  their  wagons  and  drays  up  to  the 
depot  building  to  load  and  unload  freight. 
Appellant,  who  was  a  drayman,  loaded  his 
dray  with  baled  hay  from  the  depot,  or  a 
car  by  it,  and  for  that  purpose  and  his 
own  convenience  had  driven  his  dray  upon 
the  pavement.  In  driving  off  the  pave- 
ment, the  wheels  of  his  dray  dropped  off  at 
the  pavement  curbing,  one  before  the  other, 
which  was  a  foot  or  more  lower  at  that 
point  than  the  sidewalk.  From  the  jar  thus 
caused  appellant  was  thrown  to  the  ground 
and  sustained  a  serious  injury  to  his  shoul- 
der. He  sued  the  city,  because  it  had  neglect- 
ed to  so  repair  the  pavement  at  that  point 
as  to  make  it  reasonably  safe  for  its  use  by 
wagons  having  occasion  to  go  to  the  freight 
depot.  Upon  the  evidence  showing  the  fore- 
going state  of  facts,  the  trial  court  per- 
emptorily instructed  the  jury  to  return  a 
verdict  for  the  defendant  city,  of  which  ap- 
pellant complains  on  this  appeal. 

The  sidewalks  of  a  city  are  intended  sole- 
ly for  the  use  of  pedestrians.  While  they 
must  be  kept  in  reasonably  safe  repair  for 
such  use,  the  city  is  not  bound  to  keep  them 
f)t  for  the  use  of  vehicles  also.  If  drivers 
of  vehicles  nevertheless  use  them  for  pass- 
age of  their  wagons,  they  must  do  so  at 
their  peril.  Nor  does  the  fact  that  the 
pavements  have  been  so  used  by  the  ac- 
quiescence of  the  city  for  many  years  affect 
its  liability  in  the  matter,  so  far  as  vehicle 
drivers  are  concerned. 

It  is  argued  that  the  way  used  by  appel- 
lant was  the  only  practicable  way  for  wag- 
ons to  reach  the  depot.  Be  that  as  it  may, 
the  city  was  not  legally  bound  to  provide  a 
roadway  for  wagons  to  the  railroad  depot, 
and  is  not  liable  for  a  failure  to  do  so. 
If  the  driver  of  the  wagon  saw  proper  to 
use  ways  not  provided  for  such  vehicles,  he 
has  no  legal  complaint  against  the  city  that 
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they  were  not  fit  for  the  use  to  which  he 
was  putting  them.  A  city's  legal  duty  is 
not  to  furnish  streets,  even  where  they  may 
be  needed;  but  it  is  to  keep  such  as  it  does 
furnish  in  a  reasonably  safe  condition  for 
use  for  purposes  for  which  they  are  pro- 
vided,— sidewalks  for  pedestrians;  roadways 
for  vehicles  and  horses. 
Judgment  affirmed. 


KENTUCKY  COURT  OP  APPEALS. 

CINCINNATI,  NEW  ORLEANS,  &,  TEX- 
AS PACIFIC  RAILWAY  COMPANY  et 
al.,  Appts., 

v. 
MINNIE  RAINE. 

(—  Ky.  — ,  113  S.  W.  496.) 

Carrier  —  pas.scnger  —  acceptance. 

•  1.  A  passenger  who  boards  a  train  after 
telegraphing  for  a  reservation  on  a  certain 
Pullman  car  which  is  not  attached  to  that 
train,  but  will  be  picked  up  a  few  miles 
down  the  road,  and  is  allowed  to  remain  in 
a  Pullman  car  pending  the  arrival  of  the  one 
on  which  his  reservation  is,  is  not  a  passen- 
ger of  the  Pullman  company,  and  it  is  not 
liable  for  negligence  of  its  conductor  which 
results  in  his  missing  his  car. 
Same  — >  negligence  —  liability. 

2.  Where  a  sleeping  car  conductor  un- 
dertakes, in  the  presence  of  the  train  con- 
ductor, to  put  a  lady  holding  a  railroad 
ticket  on  the  right  Pullman  car,  and  tells 
her  to  remain  in  his  car  until  the  desired 
car  arrives,  the  railroad  company  is  liable 
for  his  neglect  to  do  so. 

Sajne  — connecting  carrier  —  liability. 

3.  A  railroad  company  receiving  a  sleep- 
ing car  from  another  company  upon  which 
is  a  passenger  for  a  car  on  its  train  whom 
the  conductor  of  the  former  car  has  un- 
dertaken to  put  on  the  right  car  is  not 
liable  for  sending  that  car  forward  in  the 
first  section  of  the  train,  so  that  the  pa.ssen- 
ger  does  not  get  it,  where  it  had  no  notice 
of  her  desire  until  after  the  train  had  been 
separated,'  and  its  conductor  did  all  he 
could  to  rectify  the  mistake  after  learning 
of  it. 

Panifigcs  —  missed  train. 

4.  A  railroad  company  which  negligently 
causes  a  passenger  to  miss  a  train  on  a 
connecting  road  so  that  she  is  compelled  to 
stop  over  nt  a  way  station  and  retui^i  home 
is  not  liable  for  injury  to  her  through  go- 
ing into  a  cold  room  of  a  hotel  and  sitting 
up  all  night,  or  for  vexation  or  personal  in- 


Note.  —  An  extensive  search  has  failed 
to  disclose  any  other  case  discussing  the 
question  of  the  duty  of  a  sleeping  car  com- 
pany toward  a  train  passenger  who  was 
permitted,  as  a  matter  of  courtesy,  to  ridp 
»n  a  sleeping  car. 
48 
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convenience  because  of  the  delay,  but  may 
be  chargeable  for  hotel  bills  and  lost  time. 

(November  18,  1908.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Boyle  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  resulted  to  plaintiff  because 
of  defendant's  breach  of  contract.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Galvln,  with  Mr.  Charles  H. 
Rodes,  for  appellant  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.; 

The  sleeping  car  conductor  cannot  be  held 
the  agent  of  the  railway  company. 

Cincinnati,  H.  &  L  R.  Co.  v.  Carper,  112 
Ind.  26,  2  Am.  St.  Rep.  144,  13  N.  E.  122, 
14  N.  E.  352;  Hancock  v.  Louisville  &  N. 
R.  Co.  27  Ky.  L.  Rep.  434,  85  S.  W.  210; 
Alabama  G.  S.  R.  Co.  v.  Carmichael,  90  Ala. 
19,  9  L.R.A.  388,  8  So.  87;  Levins  v.  New 
York,  N.  H.  &  H.  R.  Co.  183  Mass.  17f, 
97  Am.  St.  Rep.  434,  66  N.  E.  803;  Illinois 
C.  R.  Co.  V.  Harper,  83  Miss.  560,  64  L.R.A. 
283,  102  Am.  St.  Rep.  469,  35  So.  764;  Illi- 
nois C.  R.  Co.  V.  Head,  119  Ky.  809,  84  S. 
W.  751. 

Messrs.  C.  R.  McDowell  and  Humphrey 
&  Humphrey  for  appellant  Southern  Rail- 
way in  Kentucky. 

Messrs.  C.  H.  Rodes,  G.  R.  McDowell, 
and  Kohn,  Balrd,  Sloss,  &  Kohn  for  ap- 
pellant Pullman  Company. 

Messrs.  Robert  Harding,  J.  F.  Vanars- 
dall,  E.  M.  Hardin,  and  E.  V.  Puryear 
for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court : 

Mrs.  Minnie  Raine  lived  in  Atlanta,  Geor- 
gia. Her  father  lived  at  IIarrodsbur*T,  Ken- 
tucky, and  she  made  trips  about  three  times 
a  year  from  her  home  to  her.  father's.  In 
January,  1906,  she  was  at  her  father's,  and 
desired  to  go  home  on  Sunday,  January.  7tli. 
That  morning  her  father  called  up  the  sta- 
tion agent  of  the  Southern  Railway  in  Ken- 
tucky at  Harrodsburg  by  telephone,  and 
told  him  that  he  wanted  a  reservation  for 
his  daughter  in  the  sleeper  for  Atlanta  on 
the  train  that  night.  The  agent  said  he 
would  wire  I^uisville  and  get  it.  That 
afternoon  he  called  up  the  station  agent, 
and  was  told  by  someone  at  the  station  that 
the  reservation  had  been  secured.  The  train 
from  Louisville  reached  Harrodsburg  about 
10:35  P.  M.  Mrs.  Raine  bought  a  through 
railroad  ticket  to  Atlanta,  and  with  this 
got  on  the  train  at  the  day  coach.  She 
passed  back,  walking  through  two  sleepers, 
where  she  found  the  sleeping  car  oon'^luctor. 
She  asked  him  for  the  Atlanta  sleeper,  say- 
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ing  that  she  had  a  reservation  in  there.    He 
told  her  there  was  no  Atlanta  sleeper  on 
the  train,  but  that  there  would  be  an  At- 
lanta sleeper  which  would  come  from  Cin- 
cinnati on  the  train  which  they  would  meet 
at  Danville.    Danville  is  10  miles  from  Har- 
rodsburg.    The   Southern   train   runs  from 
Louisville   to  Danville,  and   there  connects 
with  the  train  running  from  Cincinnati  to 
Atlanta.      While    she    was    talking   to   the 
Pullman  conductor,  the  passenger  conductor 
also  came  in    They  told  her  there  was  a  Chat- 
tanooga sleeper  on  that  train,  and  that  she 
could  go  into  it  and  get  a  reservation  at 
once,  advising  her  to  do  so  as  the  other  train 
was  frequently  late,  and  she  might  ha?e  to 
sit  up  some  time  if  she  waited  for  the  At- 
lanta sleeper.    She  had  her  little  boy,  about 
six    years    old,    with    her,    and,    wlien   she 
learned    that    she    would    have    to   get   up 
about  6  o'clock  in  the  morning  if  she  did 
this,  she  decided  not  to  take  the  Chattanoo- 
ga   sleeper.     They     then    advised    her    to 
sit   in    the    Chattanooga    sleeper    until   she 
got    to    Danville,    telling    her    that,    when 
they   reached   Danville,  that   sleeper  would 
be     put     next     to     the     Atlanta     sleeper, 
and    she   would    only   have    to   walk    from 
one    car    to    the    other,    while    the    Knox- 
ville  sleeper,  in  which  she  was  then,  would 
be  put  at  some  distance  from  th«  Chatta- 
nooga sleeper.    She  said  that  she  would  stay 
in  the  Knoxville  sleeper  with  some  friends., 
and  they  agreed  for  her  to  do  so.     When 
they  reached  Danville,  the  train  from  Cin- 
cinnati was  forty  minutes  late.     W'lien  she 
saw  it  come  in,  she  went  to  the  Pullman 
conductor,  and  asked  him  if  he  would  not 
go  and  get  her  reservation  for  her.    He  an- 
swered that  he  was  not  allowed  to  leave  his 
sleeper   while   it   was  standing  at  the   sta- 
tion; that,  as  soon  as  they  were  out  of  Dan- 
ville,   he    would    see    about    it;    that    there 
would  be  plenty  of  time.    When  her  car  was 
attached  to  the  other  train,  she  again  made 
the  same  request  of  him,  and  he  made  in 
effect   the   same  answer.     When    the    train 
pulled  out  of  Danville,  she  and  the  Pullman 
conductor  went  forward  and  learned  there 
was  no  Atlanta  sleeper  on  that  train:  that 
the  Cincinnati  train  had  on  that  night  been 
divided  into  two  sections,  the   Atlanta  sleeper 
being  in  the  first  section,  and  the  Knoxville 
sleeper,  in  which  she  had  been  sitting,  hav- 
ing been  put  in  the  second  section.    The  first 
section  was  10  miles  ahead  of  them.     She 
then  said  to  the  Pullman  conductor:     *'Now, 
see  what  you  have  done  by  not  attending  to 
my     reservation    in    Danville."     He     said: 
**Madam,  I  am  not  to  blame.     My  clothes 
are   on   that   section   too."     The   train    had 
only  been  running  to  Danville  a  month,  and 
this    Pullman    conductor   had    never    known 
the  Cincinnati  train  before  to  run  in  two 
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sections,  although  it  happened  from  time  to 
time  when  travel  was  lieavy.  The  Chatta- 
nooga sleeper  had  been  put  in  the  first  sec- 
tion, and  if  Mrs.  Raine  had  taken  a  seat 
in  that  sleeper,  instead  of  staying  with  her 
friends,  there  would  have  been  no  trouble. 
The  section  which  she  was  in  went  to  Knox- 
ville.  She  talked  the  matter  over  with  the 
conductor  of  the  train.  He  told  her  that  he 
would  wire  to  Somerset,  which  was  about 
50  miles  below,  and  ask  that  the  first  section 
be  held  there  for  her.  At  the  next  stop,  at 
Junction  City,  he  held  his  train  10  minutes 
and  did  wire  to  Somerset,  but  was  unable  to 
get  an  answer.  When  he  was  unable  to  get 
an  answer,  he  came  in  and  told  Mrs.  Raine 
the  facts,  and  they  then  consulted  as  to 
what  she  had  better  do.  The  Pullman  con- 
ductor had  in  his  pockets  the  tickets  of  all 
the  passengers  in  the  Chattanooga  sleeper. 
The  Knoxville  train  would  turn  off  from  the 
main  line  at  Oakdale,  a  station  about  half 
way  between  Somerset  and  Chattanooga. 
Mrs.  Raine  did  not  want  to  sit  up  all  night, 
and  finally  concluded  that  she  would  get  off 
there  and  go  back  to  Harrodsburg,  and  wait 
there  for  the  next  train.  The  conductor,  she 
says,  advised  her  to  do  this.  The  conductor 
says  she  proposed  it;  but,  however  this  may 
be,  she  got  off  voluntarily  at  the  station, 
and  went  over  to  a  hotel  about  66  feet  from 
the  station.  It  was  then  about  1  o'clock  in 
the  morning.  She  was  assigned  to  a  room 
by  the  clerk,  but  declined  at  first  to  have  a 
fire  made.  Afterwards  she  had  a  fire  made, 
but  did  not  go  to  bed.  At  4  o'clock  she  took 
the  train  for  Harrodsburg,  and  went  back 
to  her  father's,  and  that  evening  took  the 
train  for  Atlanta,  and  went  through  with- 
out trouble.  But  she  had  taken  a  violent 
cold,  and  this  cold  produced  a  very  bad 
nervous  condition  approaching  hysteria.  The 
bad  nervous  condition  may  have  been  due 
also  in  part  to  the  excitement  incident  to 
her  leaving  the  train  and  sitting  up  all 
night.  After  she  got  home,  she  was  sio^: 
for  two  months,  and  at  the  trial,  a  year 
or  more  later,  her  health  was  still  infirm. 
She  brought  this  suit  to  recover  damages 
against  the  Pullman  Car  Company,  the 
Southern  Railway  in  Kentucky,  and  the 
Cincinnati,  New  Orleans,  &  Texas  Pacific 
Railway  Company.  On  a  trial  of  the  case  a 
judgment  was  rendered  in  her  favor  against 
all  the  defendants  for  the  sum  of  $4,000, 
and  they  appeal. 

The  only  questions  we  deem  it  necessary 
to  consider  on  the  appeal  are,  first,  Should 
the  jury  have  been  instructed  peremptorily 
to  find  for  the  defendants?  second,  If  not, 
what  is  the  proper  measure  of  damages? 

1.  When  Mrs.  Raine  came  upon  the  sleep- 
er, she  had  nothing  but  a  railroad  ticket. 
She  had  no  sleeping  car  ticket,  and  she  had 
nothing  to  show  that  she  had  any  reserva- 
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tion  in  any  sleeper.  She  remained  in  the 
Knoxville  sleeper  entirely  by  the  courtesy  of 
the  conductor.  She  paid  nothing  for  her 
seat  in  that  sleeper,  and  it  is  evident  that 
he  allowed  her  to  remain  because  she  had 
her  little  boy  with  her,  and  she  decided  to 
stay  there  and  talk  to  her  friends  until  she 
got  to  Danville.  When  the  servants  of  a 
carrier  know  that  a  passenger  is  in  the 
wrong  car  and  that  he  must  go  into  another 
car,  they  may  simply  tell  him  what  to  do, 
and  ordinarily  leave  him  to  follow  their  di- 
rections; but,  when  they  tell  him  to  keep 
his  seat,  and  that  they  will,  at  the  proper 
time,  transfer  him  to  the  other  car,  and 
fail  to  do  so,  the  company  which  they  repre- 
sent is  liable.  Mrs.  Raine  was  not  a  pas- 
senger of  the  Pullman  Car  Company,  for  she 
had  not  been  received  as  a  passenger.  She 
had  simply  been  allowed  to  sit  in  the  sleeper 
with  her  friends,  and  the  Pullman  Car  Com- 
pany is  not  answerable  to  her  because  its 
conductor  failed  to  get  her  in  the  right  car. 
for  he  did  not  represent  the  company  as  to 
the  Atlanta  sleeper,  and  she  had  made  no 
contract  with  the  Pullman  Car  Company, 
and  it  owed  her  no  duty.  But,  while  this 
is  so,  the  Pullman  conductor  in  dealing  with 
Mrs.  Raine,  who  had  a  railroad  ticket,  was 
discharging  a  duty  which  the  railroad  com- 
pany owed  her.  The  train  conductor  was 
with  him,  and  assented  to  what  the  Pullman 
conductor  said.  In  undertaking  to  transfer 
Mrs.  Raine  at  Danville  to  the  proper  sleeper, 
and  in  telling  her  that  she  might  remain  in 
the  Knoxville  sleeper  until  he  so  transferred 
her,  the  Pullman  conductor  was  discharging 
a  duty  which  devolved  upon  the  Southern 
Railroad  Company.  While  he  might  have 
told  Mrs.  Raine  what  to  do  and  left  her  to 
follow  his  directions,  a  very  different  state 
of  case  is  presented  when  he  told  her  that 
he  would  transfer  her  to  the  other  sleeper, 
and  for  her  to  sit  where  she  was,  that  there 
was  plenty  of  time,  and  he  would  attend  to 
it.  The  passenger  conductor  was  present 
when  the  arrangement  was  made,  and  he 
left  her  in  the  care  of  the  Pullman  con- 
ductor. It  was  incumbent  on  these  men, 
under  the  circumstances,  to  see  that  the 
lady  was  transferred  to  the  proper  train. 
The  servants  of  a  carrier  cannot  mislead  a 
passenger,  to  his  prejudice.  It  is  proper 
that  a  passenger  should  obey  the  instruc- 
tions which  he  receives  from  them;  and 
when  they  tell  a  passenger  to  keep  his  seat, 
and  they  will,  at  the  proper  time,  transfer 
him,  he  has  the  right  to  trust  implicitly 
their  directions.  If  Mrs.  Raine  had  not  been 
told  to  keep  her  seat,  that  there  was  plenty 
of  time,  she  might  have  protected  herself 
from  the  consequences  that  followed. 

We  therefore  conclude  that  the  jury  should 
have  been  instructed  peremptorily  to  find 
for  the  Pullman  Car  Company,  but  that  the 
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motion  for  a  peremptory  instruction  as  to 
the  Southern  Railway  in  Kentucky  was 
properly  refused.  It  remains  to  consider 
whether  any  liability  was  shown  on  the  part 
of  the  Cincinnati,  New  Orleans,  &  Texas 
Pacific  Railway  Company.  Mrs.  Raine  did 
not  see  the  conductor  of  this  train  until 
after  it  had  pulled  out  of  Danville.  He  did 
not  take  up  her  ticket,  and  evidently  did  all 
in  his  power  to  rectify  the  mistake  that  had 
occurred,  for  which  he  was  in  no  wise  re- 
sponsible. She  had  remained  in  the  Khox- 
ville  sleeper  with  the  consent  of  the  con- 
ductor of  the  Southern  Railway,  and  she 
had  come  into  the  custody  of  the  second  line 
when  that  sleeper  was  attached  to  its  train. 
Junction  City  was  a  proper  place  for  her  to 
alight,  and,  as  said,  she  got  off  there  volun- 
tarily. We  therefore  conclude  that  there 
was  no  liability  on  the  part  of  the  second 
line;  for  it  had  perfect  right  to  run  its  train 
in  two  sections,  and  to  attach  the  sleepers 
which  came  to  it  from  the  other  line  to  that 
section  which  best  suited  his  convenience. 
It  had  no  notice  of  Mrs.  Raine's  situation 
until  she  saw  the  conductor  after  the  train 
pulled  out  from  Danville. 

2.  It  remains  to  consider  what  is  the  meas- 
ure of  damages  as  against  the  Southern  Rail- 
way Company.  Mrs.  Raine,  by  its  negli- 
gence, missed  her  train,  and  was  delayed 
twenty-four  hours  in  returning  home.  In 
Illinois  C.  R.  Co.  v.  Head,  119  Ky.  812,  84 
S.  W.  752,  this  court  said:  "The  evidence 
presents  simply  a  case  where  the  railroad 
company  agreed  to  furnish  transportation, 
and  failed  to  do  so  promptly,  if  Rupert  Head 
was  not  guilty  of  contributory  negligence  in 
going  to  the  wrong  place  for  his  ticket,  and 
of  this  the  jury  must  judge.  But,  if  the 
railroad  company  was  negligent  in  furnish- 
ing the  transportation,  the  measure  of  dam- 
ages is  simply  a  reasonable  compensation 
for  the  time  lost  by  Rupert  Head  and  any 
expenses  he  incurred  by  reason  thereof." 
Mrs  Raine  testifies  that  nobody  was  on  the 
platform  when  she  got  off  and  that  she  made 
her  way  to  the  hotel  alone,  but  she  did  not 
request  the  conductor  to  go  with  her  or  to 
furnish  anybody  to  accompany  her,  or  make 
any  objection  to  his  leaving  her.  The  hotel 
was  near  by,  and  it  is  evident  that  she  went 
directly  to  it.  The  trouble  with  her  was 
not  that  she  did  not  go  to  the  hotel  without 
difficulty,  but  that  after  she  got  there  she 
went  into  a  cold  room,  and  stayed  there  for 
some  time  without  a  fire.  Her  nervousness 
was  perhaps  largely  due  to  the  fact  that  she 
remained  up  all  night.  But  neither  one  of 
these  things  was  the  proximate  result  of  the 
negligence  of  the  Southern  Railway  in  Ken- 
tucky in  failing  to  transfer  her  to  her  train. 
She  no  doubt  acted  as  she  did  without  real- 
izing the  danger;  but  her  remaining  in  the 
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cold  room  was  not  due  to  the  act  of  the  rail- 
road company,  and  all  of  the  consequences 
which  followed  would  seem  to  be  due  pri- 
marily to  the  violent  cold  which  she  took 
afterwards  settling  upon  her  stomach  and 
impairing  her  digestion.  A  passenger  who, 
by  the  negligence  of  a  railroad  company, 
fails  to  make  a  connection,  cannot  hold  the 
railroad  company  responsible  for  conse- 
quences which  a  person  of  ordinary  pru- 
dence might  not  reasonably  anticipate  as 
the  result.  A  person  of  ordinary  prudence 
might  reasonably  anticipate  that  one  who 
missed  his  connection  would  have  to  pay  a 
hotel  bill  and  would  have  to  wait  until  the 
next  train,  but,  a  well-regulated  hotel  be- 
ing right  at  hand,  other  consequences  such  as 
these  proved  here  should  not  be  anticipated. 
Under  all  the  circumstances,  we  conclude 
that  the  proper  measure  of  damages  is  such 
expense  as  Mrs.  Raine  incurred  and  the 
value  of  the  time  which  she  lost  by  reason 
of  her  not  being  transferred  to  the  Atlanta 
sleeper.  The  rule  for  the  measure  of  dam- 
ages in  such  cases  is  the  same  for  both  men 
and  women;  and,  if  this  had  been  a  man, 
manifestly  no  other  damages  would  be  al- 
lowed. There  was  nothing  in  Mrs.  Raines 
condition  or  appearance  to  show  that  she 
was  not  capable  of  taking  care  of  herself,  or 
to  apprise  a  person  of  ordinary  prudence 
that  it  was  not  safe  to  leave  her  at  Junction 
City  within  a  few  feet  of  a  well-regulated 
hotel.  No  recovery  can  be  had  for  vexation 
or  personal  inconvenience  by  reason  of  the 
delay.  Robinson  v.  Western  U.  Teleg.  Co. 
24  Ky.  L.  Rep.  452,  67  L.R.A.  611,  68  S.  W. 
656.  Mrs.  Raine  was  treated  with  courtesy 
and  kindness  by  all  the  conductors.  The 
mistake  was  due  to  a  misapprehension,  the 
Pullman  conductor  not  being  allowed  to 
leave  his  car,  and  the  railroad  conductor  as- 
suming that  the  Pullman  conductor  would 
get  her  to  the  proper  sleeper  at  Danville. 
The  mistake  would  not  have  occurred  had 
Uie  Cincinnati  train  run  in  one  section  as  it 
usually  did,  or  if  the  Pullman  conductor 
had  known  it  was  liable  to  run  in  two  sec- 
tions. There  is  nothing  in  the  case  to  take 
it  out  of  the  general  rule  as  to  the  measure 
of  damages  for  delay  on  a  journey. 

Judgment  reversed,  and  cause   remanded 
for  further  proceedings  consistent  herewith. 


KENTUCKY  COURT  OP  APPEAIjS. 

HARRY  ANDERSON 

V. 

PALMER  TRANSFER  COMPANY. 
(—  Ky.  — ,  116  S.  W.  182.  ) 

Monopoly  — >  railroad  —  hack  privileges. 

A  railroad  company  cannot  give  to  one 
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Iiackman  the  right  to  occupy  such  a  posi- 
tion on  its  grounds  as  necessarily  to  result 
in  his  securing  by  far  the  larger  share  of 
the  business,  and  a  contract  by  which  it.  at- 
tempts to  do  so  is  void. 

(January  7,  1909.)' 

CROSS  APPEALS  from  a  judgment  of 
the  Circuit  Court  for  McCracken 
County  enjoining ,  defendant  from  interfer- 
ing with  plaintiff's  use  of  certain  railroad 
grounds  adjoining  a  depot  driveway;  de- 
fendant appealing  from  so  much  of  the  de- 
cree as  granted  the  injunction;  and  plain- 
tiff appealing  from  so  much  as  denied  him 
damages  alleged  to  have  been  sustained  by 
reason  of  having  been  deprived  of  such  use. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bradshaw  &  Bradshaw,  for 
plaintiff: 

The  contract  tends  to  prevent  competi- 
tion, and  is  void. 

McConnell  v.  Pedigo,  92  Ky.  465,  18  S. 
W.  15;  Montana  Union  R.  Co.  v.  Langlois, 
9  Mont.  419,  8  L.R.A.  753,  18  Am.  St.  Rep. 
745,  24  Pac.  209;  Kalamazoo  Hack  k  Bus 
Co.  y.  Sootsma,  84  Mich.  194,  10  L.R.A.  819, 
22  Am.  St.  Rep.  693,  47  N.  W.  667; 
Indianapolis  Union  R.  Co.  v.  Dohn,  153  Ind. 
10,  45  L.R.A.  427,  74  Am.  St.  Rep.  274,  53 
N.  E.  937;  Old  Colony  R.  Co.  v.  Tripp,  147 
Mass.  43,  9  Am.  St.  Rep.  661,  17  N.  £.  89; 
State  v.  Reed,  76  Miss.  211,  43  L.R.A.  134, 
71  Am.  St.  Rep.  528,  24  So.  308;  Sandford 
T.  Catawissa,  W.  &  E.  R.  Co.  24  Pa.  378, 
64  Am.  Dec.  667;  Cravens  v.  Rodgers,  101 
Mo.  247,   14  8.  W.   106. 

Messrs.  Crice  &  Ross,  with  Mesdrs. 
Wheeler,  Hughes,  &  Berry,  for  defend- 
ant: 

The  contract  is  valid,  and  one  which  the 
complainant  has  no  right  in  law  to  attack, 
because  the  only  duty  owing  by  the  rail- 
road company  is  to  the  traveling  public,  for 
complainant  has  no  right  to  use  any  part 
of  the  railroad  company's  grounds  around 
its  depot  except  by  license  from  the  rail- 
road. 

Hedding  v.  Gallagher,  72  N.  H.  377,  67 
L.R.A.  811,  67  Atl.  225;  Old  Colony  R.  Co. 
V.  Tripp,  147  Mass.  35,  9  Am.  St.  Rep.  661, 
17  N.  E.  89. 


Note.  —  As  to  discrimination  between 
liackmen  and  other  solicitors  of  patrona;re 
at  depots,  wharves,  etc.,  see  case  note  to 
Oregon  Short  Line  R.  Co.  v.  Davidson,  16 
L.R.A.(N.S.)  777.  As  to  remedy  by  injunc- 
tion for  unlawful  discrimination  by  rail- 
road against  hack  driver,  see  case  note  to 
Cooper  V.  Devall,  8  L.R.A.(N.S.)  1027. 
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Clay,  C,  delivered  the  opinion  of  the 
court: 

Plaintiff,  Harry  Anderson,  the  owner  of 
a  line  of  cabs,  busses,  and  baggage  wagons 
in  the  city  of  Paducah,  instituted  this 
action  against  the  defendant,  Palmer 
Transfer  Company,  a  corporation  engaged 
in  a  similar  business,  to  enjoin  the  latter 
from  interfering  with  him  in  the  use  of  a 
certain  plot  of  ground  adjoining  the  ap- 
proach to  the  Union  Depot  in  Paducah,  and 
also  to  recover  damages  for  being  deprived 
of  the  right  to  use  the  plot  of  ground.  De- 
fendant's demurrer  to  the  petiticm  being 
overruled,  it  then  filed  answer,  denying  the 
allegations  of  the  petition^  and  claiming 
that  it  had  the  right  to  use  the  plot  of 
ground  in  question  under  and  by  virtue  of 
a  contract  which  it  made  with  the  Illinois 
Central  Railroad  Company,  by  the  terms  of 
which  it  agreed  to  meet  all  incoming  and 
outgoing  trains  with  its  cabs  and  busses, 
and  serve  the  traveling  public  in  an  order- 
ly manner,  and  further  bound  itself  to 
transport  passengers  and  baggage  from  all 
parts  of  the  city  of  Paducah  at  the  rate  of 
25  cents  for  each  passenger  and  25  cents 
for  each  piece  of  baggage,  and  also  to  per- 
form certain  other  covenants  mentioned  in 
the  contract,  all  of  which  defendant  alleged 
it  had  fully  and  faithfully  performed.  By 
reply  plaintiff  alleged  that  the  contract  be- 
tween the  defendant  and  the  railroad  com- 
pany gave  to  the  defendant  the  exclusive 
use  of  a  large  part  of  the  approach  lying 
nearest  to  the  depot  and  best  equipped  with 
improved  walks,  and  thereby  gave  to  the 
defendant  a  monopoly  of  the  passenger  and 
baggage  carrying  business  to  and  from  the- 
depot;  that  on  this  account  the  contract  re- 
lied upon  by  the  defendant  was  against  pub- 
lic policy,  and  therefore  null  and  void.  By 
amended  petition,  the  plaintiff  also  charged 
that  it  was  the  duty  of  the  railroad  com- 
pany to  provide  comfortable  and  convenient 
accommodations  for  the  traveling  public, 
and  that  it  had  failed  to  perform  that  duty 
to  the  public  by  granting  the  contract  in 
controversy,  which  created  a  practical  mo- 
nopoly of  the  passenger  and  baggage  carry- 
ing business.  Depositions  were  taken,  and 
the  case  submitted  to  the  chancellor,  who 
granted  the  injunction  prayed  for  by  plain- 
tiff, but  declined  to  give  him  any  damages. 
From  that  judgment,  the  Palmer  Transfer 
Company  prosecutes  this  appeal. 

The  facts  in  this  case  are  as  follows: 
llie  Illinois  Central  Railroad  Company  and 
the  Nashville,  Chattanooga,  k  St.  Louis 
Railway  Company  have  a  union  station  in 
the  city  of  Paducah.  Leading  southward 
from  Caldwell  street  towards  the  depot 
building  there  is  a  roadway  or  approach 
64  feet  wide  and  315  feet  long.    A  platform 


758 


KENTUCKY  COURT  OF  APPEALS, 


Jah^ 


or  walkway  extends  along  the  south  end  of 
the  roadway  its  entire  width, — 64  feet.  A 
sidewalk  or  platform  of  gravel  or  crushed 
stone,  16  feet  in  width,  with  concrete  or 
stone  curb,  extends  along  the  west  side  of 
the  roadway  its  entire  length  of  315  feet. 
The  roadway  and  the  depot  are  between  the 
main  tracks  of  the  two  railroad  companies. 
The  passengers  board  or  alight  from  the 
.  Illinois  Central  trains  on  the  west  side  of 
the  depot  and  roadway,  and  from  the  Nash- 
ville, Chattanooga,  &  St.  Louis  trains  on 
the  east  side  thereof.  The  space  occupied 
by  the  Palmer  Transfer  Company  is  on  the 
west  side  of  the  roadway.  This  space  is  32 
feet  wide,  and  ixtends  from  the  south  end 
of  the  roadway  towards  Caldwell  street  160 
feet.  This  space  being  taken  out  of  the 
driveway  leaves  32  feet  on  the  east  side  and 
115  feet  on  the  west  side  that  is  open  to 
public  use.  Out  of  the  32  feet,  however, 
about  8  feet  is  occupied  by  the  street  car 
line,  and,  taking  into  consideration  the 
danger  of  being  near  the  street  car  line  or 
the  railroad  tracks,  the  space  left  next  to 
the  depot  building  is  about  20  feet.  This 
20  feet  is  fairly  convenient  of  access  and 
approach  to  the  Nashville,  Chattanooga,  &, 
St.  Louis  trains,  but  by  far  the  larger  por- 
tion of  the  trafldc  to  and  from  the  union 
depot  is  over  the  tracks  of  the  Illinois  Cen- 
tral. In  order  for  passengers  from  "the 
Illinois  Central  to  reach  the  cabs  or  busses 
of  those  transfer  men  who  are  not  permit- 
ted to  occupy  the  space  in  question,  they 
must  proceed  down  the  platform  and  pass 
by  the  cabs  or  busses  of  the  Palmer  Trans- 
fer Company  for  a  space  of  150  feet. 
•  Plaintiff  Anderson  testified  that  he  had 
on  an  average  three  cabs  to  meet  trains  at 
the  Union  Station,  and  that  the  Palmer 
Transfer  Company  had  four;  that  it  was 
much  more  convenient  for  passengers  leav- 
ing the  Union  Station  to  use  the  carriages 
of  the  Palmer  Transfer  Company  because 
these  carriages  were  closer,  and.  a  portion 
of  the  approach  set  aside  for  that  company 
had  a  gravel  walkway  along  its  entire 
length,  from  which  passengers  could  step 
into  its  carriages;  that  this  walkway  was 
not  constructed  by  the  Palmer  Transfer 
Company  for  its  own  convenience,  but  was  a 
part  of  the  general  depot  improvements  and 
conveniences  provided  by  the  railroad  com- 
pany for  the  public;  that,  in  order  for  a 
passenger  to  get  to  the  carriages  of  the  ap- 
pellee or  any  other  cabmen  except  the  Pal- 
mer Transfer  Company,  they  would  have  to 
walk  a  distance  of  160  feet  past  a  long  line 
of  carriages  of  appellant;  and  that,  under 
ordinary  circumstances,  no  passenger  would 
do  this.  He  further  stated  that  he  had 
been  in  the  transfer  business  since  May, 
1902,  during  all  of  which  time  the  Palmer 
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Transfer  Company  had  excluded  him  from 
the  use  of  that  portion  of  the  approach  in 
controversy,  and  that  his  loss  on  this  ac- 
count amounted  to  at  least  $2  per  day  up 
to  the  day  of  filing  the  suit.  The  witness 
further  testified  to  the  fact  that  the  Palmer 
Transfer  Company  had  changed  the  post 
dividing  the  space  occupied  by  it  from  the 
rest  of  the  roadway,  and  he  was  denied  ad- 
mittance to  the  space  so  occupied  by  it,  and 
upon  one  occasion  when  he  had  entered  this 
space  a  warrant  was  issued  against  him  by 
the  officers  of  the  Palmer  Transfer  Com- 
pany. 

For  the  defendant,  R.  L.  Palmer  testified 
that  his  company  had  transfer  agents  on 
the  various  trains,  and  that  the  principal 
part  of  his  business  consisted  in  carrying 
passengers  and  the  baggage  of  passengers 
who  had  previously  contracted  with  its  train 
agents.  Witness  produced  the  contracts  be- 
tween his  company  and  the  railroad  compa- 
nies, and  made  them  a  part  of  his  deposi- 
tion. He  stated  that  there  was  plenty  of 
room  for  the  busses  and  wagons  of  other 
transfer  agents  to  occupy.  Witness  further 
testified  that  his  company  might  secure 
more  business  by  having  the  contracts  giv- 
ing the  company  the  right  to  occupy  the 
place  in  dispute. 

In  the  case  of  McConnell  v.  Pedigo,  92 
Ky.  465,  18  S.  W.  15,  this  court  had  under 
consideration  a  question  similar  to  the  one 
involved  in  the  case  at  bar.  In  that  case 
the  railroad  company  granted  to  McConnell, 
to  the  exclusion  of  all  other  persons  engaged 
in  a  like  business,  the  right  to  come  upon 
its  depot  grounds  in  Glasgow,  Kentucky, 
with  his  vehicles  for  the  purpose  of  receiv- 
ing and  depositing  passengers  and  freight. 
The  contract  was  being  carried  out  by  Mc- 
Connell when  the  firm  of  Pedigo  &  Hays 
undertook  to  transfer  passengers  to  and 
from  the  depot,  and  claimed  the  right  to 
stand  their  hacks  upon  the  grounds  near 
and  at  the  depot,  when  in  so  doing  they 
did  not  interfere  with  the  business  of  the 
railroad  company.  McConnell  sought  an 
injunction  against  Pedigo  &.  Hays,  and,  his 
petition  being  dismissed,  he  appealed  to  this 
court.  It  was  here  held  that  a  regulation 
of  a  railroad  that  discriminates  by  driv- 
ing from  its  depot  those  who  are  engaged 
in  a  public  employment  and  whose  duty  it 
is  to  provide  for  their  guests  and  the  travel- 
ing public,  resulting  in  a  monopoly  of  the 
particular  business,  is  unauthorized  by  the 
charter  of  a  railroad  company,  and  in 
palpable  violation  of  the  rights  of  others. 
While  it  may  be  admitted  that  the  English 
rule  and  the  rule  of  several  other  states  is 
different  from  that  announced  above  (Bark- 
er v.  Midland  R.  Co.  18  C.  B.  46;  Old  Col- 
ony R.  Co.  V.  Tripp,  147  Mass.  35,  9  Am. 
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St.   Rop.  6G1,  17  N.  E.  89;  Hodding  v.  Gal- 
lagher, 72  N.  H.  377,  64  L.R.A.  811,  57  Atl. 
225 ) ,  yet  the  courts  of  several  states  hold 
to    the  view  adopted  by  this  court    (Mon- 
tana Union  R.  Co.  v.  Langlois,  9  Mont.  419, 
8   L.R.A.  753,  18  Am.  St.  Rep.  745,  24  Pac. 
209 ;   Kalamazoo  Cab  &  Bus  Co.  v.  Sootsma, 
84    Mich.    194,   10   L.R.A.   819,  22   Am.   St. 
Rop.  693,  47  N.  W.  667,  and  in  the  recent 
case  of  Indianapolis  Union  R.  Co.  v.  Dohn, 
153   Ind.  10,  45  L.R.A.  427,  74  Am.  St.  Rep. 
274,  53  N.  E.  937,  the  case  of  McConnell  v. 
l*edigo,    supra,    was   cited    with    approval. 
'I'hat  being  the  case,  we  see  no  reason  for 
changing  the  rule  announced  by  this  court. 
Counsel    for    appellant,    however,    insist 
that  the  rule  laid  down  in  the  case  of  Mc- 
Connell v.  Pedigo  has  no  application  to  this 
case,    because    abundant    space    is    left    for 
Anderson  and  other  hackmen,  and  that  the 
contracts   between   appellant  and   the   rail- 
road companies  do  not  create  a  monopoly. 
We  confess,  however,  that  we  are  unable  to 
ilifferentiate    this    case    from    that    cited. 
While   there   is  some  space    still    left    for 
Anderson  and  the  other  hackmen  to  occupy, 
it   is  so  inconveniently  located  with  refer- 
ence to  the  larger  part  of  the  business  of 
carrying  passengers  and  baggage  that   the 
giving  to  appellant  of  the  space  occupied  by 
it  constitutes  such  a  preference  over  other 
transfer  men   as  to  afford  it    a    practical 
monopoly  of  the  business.     There  is,  in  ef- 
fect, no  difference  between  giving  a  transfer 
company  the  e.xclusive  right  to  occupy  the 
depot  grounds  and  the  right  to  occupy  that 
portion  thereof  which  necessarily  results  in 
its  securing  by  far  the  larger  share  of  the 
business.     We   therefore  conclude   that  ap- 
pellant's contracts,  operating  as  they  do  to 
give  it  a  practical  monopoly,  are  null  and 
void,  and   that  appellant   has  no  right  to 
occupy    the   space   in   question    to    the  ex- 
clusion of  appellee  and  other  hackmen. 

We  are  inclined  to  the  opinion  that  the 
chancellor  did  not  err  in  refusing  to  allow 
the   plaintiff   damages. 

For  the  reasons  given,  the  judgment  is  af- 
firmed. 


liOUISIANA  SUPREME  COURT. 

B.  F.  ESTOPINAL 

V. 

BERNARD  MICHEL,  Jr.,  et  al.,  Appts. 
(121  La.  879,  46  So.  907.) 

Voters  —  qualifications  —  "residence." 

1.  The  term  "residence,"  used  by  the  Con- 
stitution in  fixing  the  qualification  of  vot 
ers,  does  not  mean  domicil. 

Headnotes  by  Pbovosty,  J. 
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Same  -—  time  qualification  —  reason  for. 

2.  The  object  of  requiring  the  voter  to 
have  resided  for  a  time  at  the  place  wliere 
he  offers  to  vote  is  that  he  may  be  afford- 
ed an  opportunity  to  acquire  the  informa- 
tion necessary  for  an  intelligent  vote,  anil 
become  identified  with  the  interests  of  the 
locality,  and  also  to  prevent  the  coloniza- 
tion of  voters. 

Domicil  —  presumptions  —  evidence. 

3.  In  the  absence  of  proof  that  a  person 
otherwise  qualified  has  acquired  a  residence 
elsewhere,  he  must  be  considered  to  be  a 
resident  of  the  parish  where  his  work  re- 
quires him  to  stay,  where  he  was  born,  and 
where  he  has  always  lived  and  voted;  and 
it  makes  no  difference  that  he  has  never 
had  in  said  parish  any  other  home  than 
a  boarding  house,  while  he  has  had  in  an- 
other parish  a  home,  where  he  has  kept  his 
wife  and  children,  whom  he  has  visited  as 
often  as  he  could. 

(June   22,    1908.) 


Cime   Note.  —  Does    *^ residence y^^    as   a 
qualification  of  voters,  mean  **domi' 

Whatever  may  be  the  distinction  between 
the  terms  "residence"  and  "domicil,"  when 
used  in  other  connections,  it  has  been  very 
generally  held  that  the  term  "residence" 
as  used  in  the  various  Constitutions  or 
statutes  as  a  qualification  of  voters, 
is  the  equivalent  of,  and  means  no 
less  than,  the  term  "domicil."  This 
is  clearly  supported  by  the  following 
cases:  Sharp  v.  Mclntire,  23  Colo.  99,  46 
Pac.  116;  French  v.  Lighty,  9  Ind.  477; 
State  v.  Savre,  129  Iowa,  122,  3  L.R.A. 
(N.S.)  455,  113  Am.  St.  Rep.  452.  105  N. 
W.  387;  Opinion  of  Justices,  6  Met.  687; 
Berry  v.  Wilcox,  44  Neb.  82,  48  Am.  St. 
Rep.  706,  62  N.  W.  249 ;  State  ex  rel.  Han- 
non  V.  Grizzard,  89  N.  C.  116;  People  ex 
rel.  Boyer  v.  Teague,  106  N.  C.  576,  19  Am. 
St.  Rep.  547,  11  S.  E.  665;  Sturgeon  v.  Kor- 
te,  34  Ohio  St.  625;  Fry's  Election  Case,  71 
Pa.  302,  10  Am.  Rep.  698;  Alientown  Con- 
tested Election  Case,  8  Phila.  575;  State  ex 
rel,  Gpldsworthy  v.  Aldrich,   14  R.   1.    171. 

Cessna  v.  Myers,  Smith,  Elec.  Cas.  60,  is 
also  cited  in  10  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  598,  as  supporting  the  above  proposi- 
tion. 

To  the  same  effect  is  Cadwalader  v.  How- 
ell, 18  N.  J.  L.  138,  the  court,  however,  tak- 
ing occasion  to  say  that  is  was  not  prepared 
to  say  whether  or  not  the  two  terms  in  all 
respects  were  convertible  terms. 

Justice  Woodward  in  Chase  v.  Miller,  41 
Pa.  420.  seems  also  to  have  been  of  th«* 
opinion  that  the  term  "residence,"  as  used 
in  the  constitutional  provision  relating  to 
suffrage,  in  its  primary  meaning  is  equiva- 
lent  to  "domicil." 

In  Crawford  v.  Wilson,  4  Barb.  604,  it 
was  said:  "From  the  various  definitions  of 
the  terms  'residence,'  inhabitancy,'  and 
'domicil,'  and  the  decisions  in  rej?ard  to 
them,  I  think  we  can  deduce  the  proposition 
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APPEALS  by  defendants  from  aeveral 
judgments  of  the  Civil  District  Court 
for  the  Parish  of  Plaquemines  in  plaintiff's 
favor  in  actions  to  have  defendants'  names 
stricken  from  the  registration  roll  of  the 
parish  because  of  alleged  nonresidence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Dymond,  Jr.,  for  appellants. 

Mr.  'Warren  Doyle  for  appellee. 

Provosty,  J.,  delivered  the  opinion  of  the 
court: 

Six  separate  suits  against  as  many  de- 
fendants have  been  consolidated  in  this  ap- 
peal, and  have  been  submitted  without  brief. 
The  object  of  the  suits  is  to  have  the  de- 
fendants stricken  from  the  registration  roll 
of  the  parish  of  Plaquemines  for  the  alleged 
reason  that  they  are  not  residents  of  that 
parish. 

The  defendants  are  bar  pilots;  that  is  to 
say,  they  pilot  vessels  in  and  out  to  sea  at 
the  mouth  of  the  Mississippi  river.  For  dis- 
charging these  functions  they  have  to  be  ap- 
pointed by  the  g6vemor  of  the  state,  and  li- 
censed. Their  post  is  at  the  head  of  the 
passes,  and  they  are  forbidden  by  law  to 
leave  their  post  for  longer  than  seven  days 
without  a  leave  of  absence  from  the  governor 
of  the  state.  The  place  is  called  Pilot  Town. 
We  gather  from  the  record  that  is  a  sort  of 
village.     There  is  a  school  house,  -  and  chil- 


dren go  to  school.  The  land  there,  when  not 
covered  by  water,  is  too  low  and  marshy  to 
be  trod  upon.  The  communication  between 
the  houses  is  by  skiff,  or  on  wharves,  or  ele- 
vated plank  walks.  The  locality  is  addi- 
tionally undesirable  to  inhabit  from  being 
exposed  to  storms.  As  a  consequence,  the 
pilots  have  homes  in  New  Orleans  for  their 
wives  and  children,  to  which  they  themselves 
go  whenever  off  duty.  At  Pilot  Town  they 
live  at  a  boarding  house,  or  home,  which 
they  maintain  at  common  expense.  How 
they  divide  their  time  between  their  New 
Orleans  home  and  Pilot  Town  is  not  shown 
by  the  evidence,  except  as  appears  from  the 
following:  "The  pilots  sometimes  stay  one 
day,  sometimes  a  month,  on  a  station,  but 
more  frequently  two  weeks,  and  are  permit- 
ted to  be  off  duty  for  seven  consecutive 
days." 

The  Constitution  (article  197,  fixing  the 
qualification  of  voters)  provides  that  the 
voter  must  be:  "An  actual  bona  fide  resi- 
dent of  this  state  for  two  years,  and  of  the 
parish  one  year,  and  of  the  precinct  in 
which  he  offers  to  vote  six  months  next  pre- 
ceding the  election." 

The  reason  of  this  requirement  is  stateil 
in  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  596, 
as  follows:  "The  Constitutions  of  nearly 
all  the  states  of  the  Union  and  the  laws  of 
nearly  all  of  the  territories  require  a  resi- 
dence  for  a   definite   period,   ranging   from 


that  the  terms  *legal  residence*  or  'inhabit- 
ancy,' and  'domicir  mean  the  same  thing. 
By  legal  residence,  I  mean  the  place  of  a 
man's  fixed  habitation;  where  his  political 
rights,  such  as  the  right  of  the  elective 
franchise,  are  to  be  exercised,  and  where  he 
is  liable  to  taxation." 

In  Huston  v.  Anderson,  145  Cal.  320, 
78  Pac.  626,  it  was  said  that  when  resi- 
dence is  spoken  of  in  connection  with  the 
right  of  a  person  to  vote,  "legal  residence* 
is  meant. 

In  Esker  v.  McCoy,  6  Ohio  Dec.  Reprint, 
573,  it  was  held  that  "residence,"  within  the 
meaning  of  the  statute  regarding  elections, 
has  reference  to  and  means  a  fixed  place  of 
abode. 

In  Spragins  v.  Houghton,  3  111.  416,  Jus- 
tice Lockwood,  in  a  concurring  opinion,  and 
in  considering  the  question  whether,  accord- 
ing to  the  Constitution,  an  alien  had  the 
right  to  vote,  said:  "There  is  no  ambiguity 
in  the  word  'resident.'  Every  man  is  a 
resident  who  has  taken  up  his  permanent 
abode  in  the  state." 

In  Lower  Oxford  Contested  Election,  11 
Phila.  641,  it  was  held  that  by  residence  is 
meant  the  settled  place  of  abode, — where 
one  dwells  without  definite  purpose  of  re- 
moval. 

In  Re  Lower  Merion  Election,  1  Chester 
Co.  Rep.  257,  it  was  held  that  a  "residence," 
in  the  sense  contemplated  by  the  election 
laws,  is  the  place  where  a  voter  intends  to 
reside,  and  where  he  has  assumed,  or  in- 
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tends  to  assume,  all  the  duties,  rights,  and 
responsibilities  of  citizenship. 

In  Vanderpcel  v.  O'Hanlon,  53  Iowa,  246, 
36  Am.  Rep.  216,  5  N.  W.  119,  the  court, 
in  discussing  the  right  of  a  student  to 
vote  in  the  county  where  the  college  was  lo- 
cated, under  a  statute  making  "residence" 
a  qualification,  apparently  used  the  terms 
"residence"  and   "domicil"   interchangeably. 

In  Illinois  it  is  expressly  provided  by 
statute  that  a  "permanent  abode"  is  neces- 
sary to  constitute  a  residence,  as  used  in  it? 
election  laws,  and  it  is  held  in  Dale  y.  Ir- 
win, 78  111.  170,  that  the  term  "permanent 
abode"  does  not  mean  an  abode  which  the 
party  does  not  intend  to  abandon  at  any 
future  time,  but  is  nothing  more  than  a 
"domicil,"  or  a  "home,"  which  the  party  is 
at  liberty  to  leave,  as  interest  or  whim 
may  dictate,  but  without  any  present  in- 
tention to  change  it.  To  the  same  effect  is 
Moffett  V.  Hill,  131  111.  239,  22  N.  E.  821. 

In  Johnson  v.  People,  94  111.  605,  the 
constitutionality  of  the  above  statute  was 
assailed  on  the  ground  that  it  was  repug- 
nant to  that  part  of  the  Constitution  which 
provided  that  every  person  who  shall  have 
"resided"  in  the  state,  etc.,  for  a  certain 
time,  etc.,  should  be  entitled  to  vote,  in  that 
the  terms  ''residence"  and  "permanent 
abode"  were  entirely  different,  and  that  the 
latter  term  required  more  than  the  former. 
The  court  said,  however,  following  a  case  in 
which  it  was  held  that  every  man  was  a 
resident  who  had  taken  up  his  permanent 
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three  months  to  two  and  one-half  years,  as  a 
prerequisite  to  the  right  of  suffrage;  and 
they  usually  require,  in  addition,  a  residence 
for  a  certain  period  within  the  county  and 
voting  precinct. 

."The  purpose  of  this  requirement  is  to 
provide  a  term  of  educational  probation  dur- 
ing which  the  proposed  voter  may  become 
acquainted  with  the  wants  and  identified 
with  the  interests  of  the  people  among  whom 
he  proposes  to  live,  and  acquire  a  knowledge 
of  the  character  and  capacity  of  those  who 
are  candidates  for  office.  It,  moreover,  pre- 
vents the  colonization  of  voters  within  any 
particular  politieal   division." 

In  State  ex  rel.  Egan  v.  Steele,  33  La. 
Ann.  910,  this  court  said:  "A  residence  is 
one  thing,  and  a  domicil  is  another.  A  per- 
son may  have  as  many  residences  as  he  may 
choose,  but  can  have  but  one  real  domicil." 

See  also  Steer's  Successiq^,  47  La.  Ann. 
1551,  18  So.  503. 

A  separate  title  of  our  Civil  Code  is  de- 
voted to  the  subject  "Domicil  and  the  Man- 
ner of  Changing  Same,"  and  the  term  "dom- 
icil" is  one  of  definite  meaning  in  our 
law,  and  may  be  said  to  be  a  technical 
term:  whereas  the  term  "residence"  is  no- 
where defined,  and  conveys  only  the  general 
meaning  which  it  possesses  in  the  language; 
and  we  think  that  the  word  "residence"  was 
used  advisedly  by  the  framers  of  the  Con- 
stitution, instead  of  the  word  "domicil." 


In  like  manner  the  registration  law  uses 
the  word  "residence*  and  "reside,"  and  not 
"domicil"  or  "domiciliated." 

In  undertaking  to  determine,  therefore, 
what  will  constitute  a  residence,  within  the 
meaning  of  the  Constitution,  we  must  go  to 
the  dictionary  for  the  meaning  of  the  word 
"residence."  We  need  not  transcribe  here' 
the  definition  of  the  word.  Suflice  it  to  say 
that  it  does  not  imply  permanency,  or  tlie 
animo  manendi,  as  does  the  word  "domicil." 

That  these  defendants  are  residents  of 
Pilot  Town,  and  of  no  other  place,  there  can 
be  no  doubt.  They  certainly  are  not  resi- 
dents of  New  Orleans.  Their  families  are, 
but  not  they.  Such  a  thing  would  be  pos- 
sible as  their  having  never  set  foot  in  New 
Orleans  and  intended  never  to  do  so.  The 
record  shows  they  occasionally  visit  their 
families  in  New  Orleans,  but  not  that  they 
reside  there. 

So  far  as  all  the  defendants,  except  Nick 
Trayanovich,  are  concerned,  they  were  born 
in  the  parish  of  Plaquemines,  and  have  al- 
ways lived  and  voted  there,  and  never  else- 
where, and  are  not  shown  to  have  a  domicil 
elsewhere;  and  hence  the  parish  of  Plaque- 
mines would  have  to  be  held  to  be,  not  only 
their  residence,  but  even  their  domicil. 
Where  Nick  Trayanovich  was  born,  or  where 
he  lived  prior  to  becoming  a  bar  pilot,  is 
not  shown.    He  is  not,  at  any  rate,  shown  to 


abode  in  the  state  (Spragins  v.  Houghton, 
supra),  that  they  would  presume  that  the 
framers  of  the  Constitution  used  the  word 
in  the  sense  in  which  it  had  been  defined 
in  that  case. 

In  Wisconsin,  also,  a  statute  governing 
elections  provides  that  the  term  ''residence" 
means  a  fixed  habitation  without  any  pres- 
ent intention  of  removing  therefrom,  and  to 
which,  when  the  person  is  absent,  he  has 
the  intention  of  returning;  and  that  one 
shall  not  be  deemed  to  have  gained  a  resi- 
dence within  the  meaning  of  the  law  by 
merely  coming  into  an  election  precinct  for 
temporary  purposes  only,  and  thus  it  was 
held  in  State  ex  rel.  Hallam  v.  Lally,  134 
Wis.  263,  114  N.  W.  447,  that  a  person  who 
moves  into  a  ward  a  short  time  before  an 
election,  to  stay  only  while  engaged  on  a 
particular  job  of  work,  and  has  no  intention 
of  making  it  his  home,  is  not  a  qualified 
voter  in  the  ward. 

The  only  cases  found  expressly  holding  to 
the  contrary,  that  is,  holding  that  the  term 
"residence,"  as  a  qualification  of  voters, 
fs  not  the  equivalent  of,  and  does  not  mean, 
"domicil,"  are  Estopinal  v.  Michel  and  it^ 
companion  case,  Estopinal  v.  Vogt,  121  La. 
883,  46  So.  908, — a  case  arising  out  of 
similar  facts,  and  depending  upon  the  for- 
mer for  its  decision.  It  will  bfe  noticed, 
however,  as  clearly  appears  in  Estopinal  v. 
MiCHEi^,  that  not  only  did  th6  defendants 
have  their  residence  in  the  parish  from  the 
rofiristration  roll  of  which  their  names  werj 
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sought  to  be  stricken,  but  their  domicil  was 
there  also,  and  therefore,  so  far  as  this  note 
is  concerned,  these  cases  can  have  only  the 
value  of  obiter  dicta,  since  it  could  make 
no  difference  in  the  final  outcome  whether 
the   terms   were   synonymous   or   not. 

Another  case  seemingly  recognizing  a  dis- 
tinction between  the  two  terms  is  Re  Banff 
Election,  4  N.  W.  Terr.  140,  where  it  was 
held  that  ."residence,"  as  used  in  the  election 
ordinance,  means  a  person's  habitual  physi- 
cal presence  in  a  place  or  country,  which 
may  or  may  not  be  his  home,  and  that  "hab- 
itual" does  not  mean  presence  in  a  place 
for  either  a  long  or  short  time,  but  the  pres- 
ence there  for  the  greater  part  of  that 
period.  The  court  took  occasion  to  say: 
"As  an  illustration  of  the  above  definition, 
I  may  cite  thie  following  example:  A  has 
resided  in  Calgary  for  two  years.  He  goes 
away  on  business  or  a  trip  of  pleasure  for 
four  months;  his  residence  is  still  at  Cal- 
gary, and,  if  an  election  were  to  take  place 
the  day  after  he  came  back,  he  would  have 
a  vote  in  Calgary,  according  to  my  reading 
of  the  elections  ordinance." 

It  is  well  to  note  that  there  may  be  many 
other  cases  where,  from  the  result  of  the 
derision,  the  court  must  have  recognised 
either  that  the  terms  "residence"  and  "domi- 
cil" were  synonymous,  or  that  they  were 
not,  whichever  the  case  may  be;  but,  unless 
the  court  discussed  the  question  here  anno- 
tated, those  cases  have  been  expressly  ex- 
cluded from  this  note. 
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have  resided  elsewliere  than  in  the  parish  of 
Plaquemines. 

The  place  where  a  man's  family  lives  does 
not  determine  his  domicil,  and  still  less  his 
residence.  The  domicil  of  wife  and  chil- 
dren follows  that  of  the  husband,  not  that  of 
the  husband  that  of  wife  and  children.  In 
the  case  of  State  ex  rel.  Egun  v.  Steele, 
supra,  the  fact  that  the  defendant  had  sold 
his  home  in  Tensas  parish  and  purchased 
another  in  Natchez,  ^lississippi,  and  had 
removed  his  family  to  this  new  home,  was 
held  not  to  have  necessarily  had  the  effect 
of  operating  a  change  of  domicil. 

Article  208  of  the  Constitution  reads  as 
follows:  "For  the  purpose  of  voting,  no 
person  shall  be  deemed  to  have  gained  a  resi 
dence,  by  reason  of  his  presence,  or  lost  it 
by  reason  of  his  absence,  while  employed  in 
the  service,  either  civil  or  military,  of  this 
state  or  of  the  United  States,  ...  or 
on  the  high  seas,  or  while  a  student  of  any 
institution  of  learning." 

Were  it  not  for  this  article  of  the  Con- 
stitution, the  fact  that  the  defendants  had 
accepted  a  life  (or  during  good  behavior) 
term  office  would  of  itself  have  sufficed,  un- 
der article  45,  Rev.  Civ.  Code,  to  have  es- 
tablished their  domicil  at  Pilot  Town.  That 
article  reads:  "An  acceptance  of  an  office 
conferred  tof  life  or  during  good  behavior 
implies  an  immediate  transfer  of  the  dom- 
icil of  the  officer  to  the  parish  in  which  he  is 
required  to  exercise  his  functions.  But  pub- 
lic officers  who  perform  duties  throughout 
the  state,  or  i-n  a  district  composed  of  sev- 
eral parishes,  preserve  the  domicil  they  have 
before  their  appointment,  unless  they  mani- 
fest a  contrary  intention." 

Although,  under  article  208  of  the  Con- 
stitution,, the  acceptance  of  an  office  for 
life  or  during  good  behavior  does  not  of  it- 
self operate  a  change  of  domicil  to  the  place 
where  the  functions  of  the  office  are  to  be 
exercised,  it  is  nevertheless  a  circumstance 
to  be  taken  into  consideration  in  determin- 
ing the  questions  of  domicil  and  residence. 

The  judgments  appealed  from  are  set 
aside,  and  the  plaintiff's  suits  are  dismissed, 
with  costs  in  both  courts. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAIi  COURT. 

ALVIN  J.  GORDON 

V. 

JOHN  WOOD  KNOTT  et  al. 
(199  Mass.  173,  85  N.  E.  184.) 

Sale  —  good  will. 

1.  The  personal  knowledge  of  a  snl'^s 
agent  located  at  a  commercial  center,  ac- 
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quired  in  the  sale  of  his  line  there,  his  ex- 
perience in  the  business,  his  acquaintance 
with  available  salesmen  and  to  probable  cus- 
tomers, and  his  ability  to  secure  a  similar 
agency  in  a  rival  house,  may  be  found  tu 
constitute  what  the  parties  refer  to  as  good 
will  which  his  principal  purchases  from  him 
when  placing  another  person  in  charge  o* 
tlie  agency,  so  as  to  form  a  consideration 
for  the  amount  agreed  to  be  paid  therefor. 
Same  —  derogation  from  grant. 

2.  A  sales  agent  located  in  a  commercial 
center,  who,  upon  surrendering  the  agency. 
sells  to  his  principal  the  good  will  of  the 
business,  cannot  derogate  from  his  grant  by 
engaging  in  a  compL'ting  business  and  en- 
deavor to  sell  similar  goods  to  his  old  cus- 
tomers. 

Same  —  restriction  of  acts. 

3.  Even  though  one  selling  the  good  will 
of  a  business  cannot  be  restrained  from  en- 
gaging in  a  competing  business,  he  will  not 
be  permitted  to* solicit  orders  from  his  for- 
mer customers. 

Foreign  law  —  presumption  —  proof. 

4.  In  the  absence  of  proof  of  the  law  of  a 
foreign  country,  where  a  contract  for  sale 
of  the  good  will  of  a  business  was  entered 
into,  the  court  of  the  forum  will  presume 
that  it  is  the  same  as  its  own  law;  and  this 
presumption  cannot  be  affected  by  state- 
ments in  its  own  opinions,  or  those  of  the 
courts  of  the  foreign  country,  which  are  not 
put  in  evidence. 

(May  22,  1908.) 


Case  Note,  —  Sale  of  bttsinesn  and  good 
will  as  a  limiUttion  upon  right  of 
vendor  to  engage  in  competing  husi- 
ness. 

As  to  the  right  of  one  copartner  to  the 
use  of  the  firm  name  upon  purchasing  the 
interest  of  his  copartner  in  the  firm  business 
and  good  will,  see  note  to  Vonderbank  v. 
Schmitt,  16  L.R.A.  462. 

As  to  the  effect  upon  the  right  of  an  in- 
dividual partner  of  the  sale  by  a  firm  of  its 
business  and  good  will,  with  or  without 
an  agreement  by  the  firm  not  to  engage  in  a 
similar  business,  see  case  note  to  South- 
worth  V.  Davison,  post,  769. 

This  note  is  confined  strictly  to  the  ques- 
tion whether  the  sale  of  a  business,  together 
with  the  good  will  thereof,  imposes  a  re- 
striction upon  the  right  of  the  vendor  to 
engage  in  a  competing  business  in  the  ab- 
sence of  a  restrictive  covenant  pertaining 
thereto,  and  excludes  cases  where  such  right 
is  restricted  by  a  covenant. 

As  a  general  rule,  in  the  absence  of  an 
express  covenant,  the  sale  of  a  business,  to- 
gether with  the  good  will  thereof,  does  not 
import  an  agreement  by  the  vendor  not 
again  to  engage  in  a  competing  business. 
Cottrell  V.  Babcock  Printing  Press  Mfg.  Co. 
54  C^onn.  122.  6  Atl.  791 ;  Porter  v.  Gorman, 
05  Ga.  11;  Findlay  v.  Carson,  97  Iowa,  537, 
fiO  N.  W.  759;  Ranft  v.  Reimers,  200  111. 
386,  60  L.R.A.  291,  66  N.  E.  720;  Drake  v. 
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REPORT  l^  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  opinion  of 
the  full  bench  after  an  interlocutory  decree 
in  plaintiiT's  favor  in  an  action  brought  to 
compel  an  accounting  under  a  contract  for 
the  transfer  of  a  sales  agency.    Affirmed. 

Plaintiff  conducted  a  business  in  rubber 
^oods  in  London,  England,  from  1884  to 
1896,  handling  the  goods  of  the  Boston 
Rubber  Shoe  Company.  For  a  time  the 
company  sold  goods  to  the  plaintiff  outright 
without  any  special  contract  or  agreement 
with  him,  but  latterly  the  company  had 
consigned  the  goods  to  him  retaining  title 
until  they  were  sold,  under  contracts  in 
which  plaintiff  is  denominated  the  agent  of 
the  company.  Finally,  on  August  28,  1896, 
the    company  executed  an  agreement   with 


the  plaintiff  by  which  it  agreed  to  give  him 
t^e  exclusive  sale  of  its  goods  in  Great  Brit- 
ain and  on  the  Continent.  On  October  28, 
1896,  the  plaintiff  executed  an  assignment 
to  John  Wood  Knott  of  the  business  as  car- 
ried on  by  him,  including  lease-hold,  and 
all  the  good  will  of  the  business,  and  all  the 
plant,  materials,  stock  in  trade,  book  debts, 
and  assets.  Possession  was  taken  under  this 
assignment,  and  the  company  thereafter 
conducted  the  business  through  Knott  as 
its  agent. 

Further  facts  appear  in  the  opinion. 

Mr.  Charles  R.  Darling,  for  plaintiff: 

The  effect  of  the  assignment  of  the  good 
will  was  to  preclude  the  plaintiff  from  solic- 
iting business   from   his  former  customers. 

Hutchinson  v.  Nay,  183  Mass.  355,  67  N. 


Dodsworth,  4  Kan.  159;  Bergamini  v.  Bas- 
tian,  35  La.  Ann.  60,  48  Am.  Rep.  216;  Bas- 
sett  V.  Percival,  5  Allen,  346;  Hoxie  v.  Cha- 
ncy, 143  Mass.  592,  58  Am.  Rep.  149,  10  N. 
E.  713;  Smith  v.  Gibbs,  44  N.  H.  335;  «now- 
den  v.  Noah,  Hopk.  Ch.  347,  14  Am.  Dec. 
547;  White  v.  Jones,  1  Robt.  321;  Close  v. 
Flesher,  8  Misc.  299,  28  N.  Y.  Supp.  737; 
Moody   v.   Thomas.   1   Disney    (Ohio)    294; 
Rupp  v.  Over,  3  Brewst.   (Pa.)    133;  Hall's 
Appeal,  60  Pa.  458,  100  Am.  Dec.  584;  White 
V.  Trowbridge,  216  Pa.  11,  64  Atl.  862;  Pal- 
mer T.  Graham,  1  Pars.  Sel.  Eq.  Cas.  476; 
Morean  v.  Edwards,  2  Tenn.  Ch.  347;  Fish 
Broa.  Wagon  Co.  v.  La  Belle  Wagon  Works 
(Fish  Bros.  Wagon  Co.  v.  Fish)  82  Wis.  546, 
16  L.R.A.  453,  33  Am.  St.  Rep.  72,  62  N.  W. 
595;    Zanturjian   v.    Boornazian,   25    R.    I. 
151,    66    Atl.     199;    Churton    v.    Douglas, 
Johns  V.  C.    (Eng.)    174;    Trego  v.  Hunt, 
[1896]  A.  C.  7;  Labouchere  v.  Dawson,  L. 
R.  13  Eq.  322;  Jennings  v.  Jennings  [1898] 

1  Ch.   378;    Gillingham  v.   Beddow    [1900] 

2  Ch.  242. 

In  Shackle  v.  Baker,  14  Ves.  Jr.  468,  Lord 
Eldon,  said  that,  in  the  absence  of  anything 
more  than  a  mere  "purchase  of  the  good 
will  of  a  trade,  the  vendor  would  be  at  lib- 
erty to  set  up  the  same  trade  in  any  other 
situation." 

One  who  sells  a  printing  plant  and  news- 
paper, together  with  the  good  will  and  sub- 
scription list,  is  not  thereby  prohibited  from 
setting  up  a  rival  printing  plant  and  es- 
tablishing another  newspaper.  Smith  v. 
Gibbs,  supra. 

So,  the  sale  of  a  school  and  the  good  will 
thereof  will  not  prevent  the  vendor  from 
opening  a  rival  school,  he  being  under  no 
obligation  to  use  his  efTorts  to  obtain  pu- 
pils for  the  vendee.    Close  v.  Flesher,  supra. 

The  vendor  of  a  business  and  -good  will  is 
not  prevented  from  leasing  other  property 
ownc^  by  him  in  the  immediate  vicinity 
of  the  business  sold,  to  another,  who  may  en- 
gage in  a  competing  business,  where  the  les- 
sor has  no  interest  therein,  and  there  is  no 
collusion  between  the  lessor  and  the  lessee. 
Bradford  v.  Peckham,  9  R.  I.  250. 

As  above  shown,  it  has  been  held  in  Massa- 
chusetts that,  upon  the  sale  of  an  ordinary 
19L.R^.(N.S.) 


mercantile  business  and  good  will,  there  is 
no  restriction  upon  the  right  of  the  vendor, 
in  the  absence  of  an  express  agreement,  to 
re-engage  in  a  competing  business.  The  de- 
cision in  Gordon  v.  Knott  is  based  upon 
the  distinction  between  such  a  sale  and  the 
sale  of  a  business  in  which  the  vendor  of  the 
good  will  could  not  engage  in  a  competing 
business  without  necessarily  derogating 
from  his  grant  thereof. 

The  principle  upon  which  this  distinction 
rests  is  stated  in  Foss  v.  Roby,  195  Mass. 
292,  10  L.R.A.(N.S.)  1200,  81  N.  E.  199, 
11  A.  &  E.  Ann.  Cas.  571,  where  it  was  held 
that  a  dentist  who  sells  his  interest  in  a 
partnership  carrying  on  a  dental  business, 
together  with  the  good  will  thereof,  thereby 
impliedly  covenants  that  he  will  not  set  up 
a  rival  business,  and  he  will  be  enjoined, 
when,  three  years  later,  he  engages  in  the 
practice  of  his  profession  in  tlie  immediate 
vicinity  of  the  former  business,  and  solicits 
patronage  from  patients  of  the  old  firm.  In 
this  connection,  the  court  said:  "By  the 
contract  of  sale,  while  the  defendant  ex- 
plicitly conveyed  his  interest  in  the  good 
will,  he  did  not  expressly  covenant  to  re- 
frain from  competition,  either  as  to  time,  or 
territory.  But,  the  sale  being  of  an  estab- 
lished practice  ...  it  was  implied  even 
if  not  expressed,  that  thereafter  the  .  .  . 
[vendor]  would  so  practice  his  profession  as 
not  to  injure  and  perhaps  destroy  the  busi- 
ness he  had  sold.  ...  In  a  mercantile 
partnership  the  sale  of  the  good  will  conveys 
an  interest  in  a  commercial  business  the 
trade  of  which  may  be  largely,  if  not  whol- 
ly, dependent  upon  locality;  and  the  right 
which  the  vendee  acquires  under  such  a  pur- 
chase is  the  chance  of  being  able  to  retain 
the  trade  connected  with  the  business  where 
it  has  been  conducted.  .  .  .  But  in  a 
partnership  for  the  practice  of  dentistry,  the 
personal  qualities  of  integrity,  professional 
skill,  and  ability  attach  to  and  follow  the 
person,  not  the  place.  .  .  .  The  object 
to  be  obtained  was  the  protection  of  the 
vendee,  and  the  agreement  is  to  be  construed 
as  if  the  .  .  .  [vendor]  had  expressly 
covenanted  to  render  the  old  practice  secure 
by  not  competing  himself  under  conditions 
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E.  601,  187  Mass.  262,  68  L.R.A.  186,  105 
Am.  St.  Rep.  390,  72  N.  E.  974;  United 
Shoe  Machinery  Co.  v.  Kimball,  193  Mass. 
361,  79  N.  E.  790;  Munsey  v.  Butterfield, 
133  Mass.  492;  Dwight  v.  Hamilton,  113 
Mass.  175;  Thompson  v.  Winnebago  County, 
48  Iowa,  155. 

Messrs.  Moorfleld  Storey  and  Esra  R. 
Thayer,  for  defendants: 

The  good  will  referred  to  in  the  trans- 
ferred property  was  not  plaintiff's,  but  the 
defendant's. 

Webster  v.  Webster,  180  Mass.  310,  62  N. 
E.  383;  Hoxie  v.  Chaney,  143  Mass.  5?2,  58 
Am.  Rep.  149,  10  N.  E.  713;  Bassett  v. 
Percival,  6  Allen,  345. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court : 

The  principal  question  argued  in  this  case 
is  whether  the  finding  made  by  the  single 


justice,  "that  the  plaintiff  was  the  owner 
of  something  which  the  parties  called  a  good 
will,"  and  that  the  Boston  Rubber  Shoe 
Company,  hereinafter  called  the  defendant, 
agreed  to  pay  the  plaintiff  for  this  quasi 
good  will,  should  be  reversed.  Under  the 
recognized  rule,  it  is  to  be  sustained  un- 
less upon  the  evidence  reported  it  was  clear- 
ly wrong.  Elliott  v.  Baker,  194  Mass.  518, 
80  N.  £.  450;  Lindsey  v.  Bird,  193  Mass. 
200,  79  N.  E.  263. 

There  is  great  force  in  the  defendant's 
contention  that,  as  the  business  which  the 
plaintiff  was  carrying  on  in  London  in  Octo- 
ber, 1896,  was  and  for  two  years  had  been 
carried  on  by  him  merely  as  the  agent  of 
the  defendant,  and  as  the  rubber  boots  and 
shoes  which  constituted  the  stock  in  trade 
had  been  merely  consigned  to  him  by  the 
defendant  for  sale,  and  it  was  his  duty  only 
to  sell  them  for  the  defendant,  so  the  busi- 


by  which  it  might  either  be  impaired  or  de- 
stroyed." 

It  was  said  in  Moore  v.  Rawson,  199  Mass. 
493,  85  N.  E.  586,  although  dictum,  that 
"usually  in  this  commonwealth  there  is  an 
implied  agreement  not  to  set  up  a  compet- 
ing business  that  will  directly  interfere  with 
the  busiiless  to  be  carried  on  by  the  pur- 
chaser of  the  good  will." 

This  distinction  is  also  recognized  and  ap- 
plied in  Old  Comer  Book  Store  v.  Upham, 
194  MasV  101,  120  Am.  St.  Rep.  532,  80 
N.  E.  228,  where  one  copartner,  who  had 
sold  his  interest  in  the  business  and  good 
will  to  his  copartner  in  a  firm  which  for 
thirty-six  years  had  conducted  a  book  store 
and  had  dealt  lare^ely  in  books  used  in  or 
in  connection  with  the  Episcopal  Church, 
three  years  later,  organized  a  corporation 
bearing  his  name,  to  deal  in  the  same  line  of 
books, — it  was  held  that  the  corporation 
would  be  perpetually  enjoined  from  di- 
rectly or  indirectly  employing  the  vendor 
in  its  business,  or  recognizing  him  as  a 
stockholder,  except  to  permit  him  to  sell  his 
shares  of  stock  and  receive  what  was  due 
thereon;  although  the  court  did  not  dispose 
of  the  question  of  the  right  of  the  corpora- 
tion to  carry  on  such  a  business.  The  court, 
in  this  case,  said:  "It  is  settled  in  this 
commonwealth  that,  when  a  man  voluntarily 
sells  the  good  will  of  his  business,  he  there- 
by precludes  himself  from  setting  up  a  com- 
peting business  which  will  derogate  from 
the  good  will  which  he  has  sold.  ...  In 
each  case  where  the  good  will  of  a  business 
is  sold  and  the  vendor  sets  up  a  competing 
business,  it  is  a  question  of  fact  whether, 
having  regard  to  the  character  of  the  busi- 
ness sold  and  that  set  up,  the  new  business 
does  or  does  not  derogate  from  the  grant 
made  by  that  sale."  And  it  was  further 
held  in  this  case  that  the  vendor  will  be 
enjoined  from  working  for,  or  holding  stock 
in,  or  otherwise  l)eing  connected  with,  di- 
rectly or  indirectly,  such  corporation. 

So,  a  physician  who  sells  his  practice  and 
good  will  will  be  enjoined  from  re-engaging 
19L.R.A.(N.S.) 


in  practice  in  the  same  locality  as  that  of 
the  business  sold,  as  such  a  sale* carries  with 
it  an  implied  covenant  that  the  vendor  will 
do  nothing  to  disturb  or  interfere  with  the 
vendee  in  the  enjoyment  of  that  which  he 
has  purchased.  Dwight  v.  Hamilton,  113 
Mass.  175. 

And  it  was  said  in  Yeakley  v.  Gaston 
(Tex.  Civ.  App.)  Ill  S.  W.  708.  although 
dictum,  that  the  sale  of  the  good  will  of 
the  business  of  a  professinal  man  carries 
with  it  an  obligation  to  refrain  from  prac- 
tising in  the  future  in  the  territory  from 
which  he  thereby  binds  himself  to  with- 
draw. 

It  was  held  in  Townsend  v.  Hurst,  37 
Miss.  679,  that  the  good  will  of  a  physician's 
business  passed  by  a  sale  of  his  dwelling 
and  drug  stock  where  he  expressly  repre- 
sented to  the  purchaser,  a  physician,"  that  he 
was  going  to  remove  from  the  state,  and  rec- 
ommended the  purchaser  to  his  former  pa- 
tients, and  soon  after,  upon  returning  to  the 
same  neighborhood,  engaged  in  practising 
his  profession  among  his  former  patients; 
and  that,  under  such  •circumstances,  the 
vendee  would  be  entitled  to  a  rescission  of 
his  contract. 

Where  one  agrees  to  sell  the  good  will 
and  personal  property  used  upon  a  milk 
route,  it  will  be  a  good  defense,  when  the 
prospective  purchaser  is  sued  for  a  failure 
to  complete  the  sale,  to  show  that  the  pros- 
pective vendor  had  already  bargained  with 
another  person  to  purchase  another  compet- 
ing milk  route.  Munsey  v.  Butterfield,  133 
Mass.  492. 

It  may  be  said  in  passing  that  the  case 
of  Angier  v.  Webber,  14  Allen,  211,  92  Am. 
Dec.  748,  which  is  cited  by  the  court  in 
Gordon  v.  Knott,  was  one  in  which  then? 
was  an  express  stipulation  upon  the  part 
of  the  vendor  against  engaging  in  a  compet- 
ing business. 

The  sale  of  all  right,  title,  and  good  will 
of  a  paper  route  is  violated  by  the  vendor  hy 
calling  upon  the  patrons  thereof  and  in- 
ducing them  not  to  take  papers  from  the 
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ness  was  the  defendant's  business,  and  the 
good  will  of  that  business  was  the  defend- 
ant's own  property  and  did  not  belong  to 
the  plaintiff  at  all.  So  far  as  the  good  will 
of  the  business  depended  upon  the  reputa- 
tion of  the  goods  which  had  been  sold,  that 
belonged  to  the  defendant.  So  far  as  it 
depended  upon  the  possession  of  a  valuable 
list  of  customers  in  various  countries  who 
would  buy  rubber  boots  and  shoes,  and  the 
consequent  ability  to  communicate  readily 
with  probable  purchasers  of  such  goods,  and 
thus  to  effect  larger  sales  at  a  less  expense 
and  with  less  trouble  than  otherwise  would 
be  the  case,  full  knowledge  of  all  these 
particulars  was  already  secured  to  the  de- 
fendant by  the  agreements  made  between 
itself  and  the  plaintiff  on  April  2,  1894,  and 
August  1,  1895,  respectively.  So  far  as  the 
good  will  depended  upon  the  effect  of  the 
plaintiff's  personality  in   the  business,  the 


defendant  rightly  says  that  this  was  not 
included  in  what  the  plaintiff  turned  over 
to  Knott  for  its  benefit. 

But  it  could  be  found  that  these  considera- 
tions do  not  cover  the  whole  of  the  existent 
good  will  of  this  business.  The  plaintiff 
had  built  up  a  very  large  trade  in  England 
and  other  foreign  countries,  and,  although 
this  does  not  appear  to  have  been  profitable, 
yet  so  extensive  a  connection  as  he  l^ad 
formed  might,  under  a  wiser  management 
or  more  fortunate  circumstances,  be  capable 
of  returning  large  gains.  At  any  rate,  the 
defendant  regarded  it  as  worth  while  to 
take  a  transfer  not  only  of  all  the  assets 
of  the  business  and  of  the  plaintiff's  lease- 
hold estate  in  the  premises  in  which  it  was 
carried  on,  but  also  of  the  good  will,  of 
which  the  plaintiff  was  called  in  the  as- 
signment the  beneficial  owner.  Tlie  plain- 
tiff himself,  according  to  one  part  of  the 


vendee,  but  from  the  former,  as  such  con- 
duct differs  from  establishing  a  rival  busi- 
ness as  it  takes  away  the  very  thing  sold. 
Wentzel  v.  Barbin,  189  Pa.  502,  42  Atl.  44. 

Right  to  use  similar  name. 

The  sale  of  a  business  and  good  will  con- 
ducted under  the  vendor's  name,  to  one  who 
adopts  another  name  for  the  same,  will  not 
prevent  the  vendor  setting  up  a  competing 
business  under  his  own  name,  and  receiving 
mail  directed  in  such  name  to  the  old  ad- 
dress. Ranft  V.  Reimers,  200  111.  386,  60 
L.R.A.  291,  65  N.  E.  720. 

And  the  sale  of  a  business  and  good  will 
will  not  prevent  the  vendor  from  using  his 
own  name  in  a  competing  business,  although 
his  surname  is  a  portion  of  a  trademark 
sold.  White  v.  Trowbridge,  216  Pa.  11,  64 
Atl.  862.  To  the  same  effect,  see  Fish  Bros. 
Wagon  Co.  v.  La  Belle  Wagon  Works  (Fish 
Bros.  Wagon  Co.  v.  Fish)  82  Wis.  646,  16 
L.R.A.  453,  33  Am,  St.  Rep.  72,  52  N.  W. 
595. 

Upon  the  sale  by  a  partner  to  his  co- 
partner of  his  interest  in  a  partnership 
business,  conducted  under  the  name  of  "John 
Douglas  &  Company,"  together  with  the 
good  will  thereof,  John  Douglas,  the  vendor, 
was  enjoined  from  using  the  name  "John 
Douglas  &  Company"  for  a  competing  busi- 
ness established  next  door  to  the  old  estab- 
lishment, by  himself  and  three  others,  who, 
for  a  long  period,  had  been  in  the  employ  of 
the  old  firm,  notwithstanding  the  vendee 
adopted  a  new  firm  name  after  the  sale,  as 
such  conduct  upon  the  part  of  the  vendor 
amounted  to  a  violation  of  the  contract  of 
sale  of  the  good  will.  Churton  v.  Douglas, 
5  Jur.  N.  S.  837. 

Upon  the  sale  of  a  business  and  good  will 
to  a  corporation,  which  adopts  as  a  corpo- 
rate name  the  name  the  vendor  had  been 
using,  the  vendor,  after  being  employed  for 
four  years  as  an  officer  of  the  corporation, 
may,  upon  severing  his  connection  therewith, 
establish  a  rival  business  under  his  own 
name,  and  advertise  himself  as  formerly 
19LJl.A.(N.S.) 


with  such  corporation.  Newark  Coal  Co. 
V.  Spangler,  54  N.  J.  Eq.  354,  34  Atl.  032. 
Emery,  V.  C,  however,  said,  if  the  only 
question  was  whether  the  vendor,  after  hav- 
ing sold  the  good  will  of  his  business,  was 
entitled  to  carry  on  a  rival  business,  stating 
his  former  connection  with  that  sold,  that 
he  would  be  inclined  to  grant  an  injunction; 
but  that,  under  the  circumstances  of  the 
present  case,  after  the  vendor  had  been  em- 
ployed by  the  corporation  for  that  length 
of  time  he  was  under  no  obligation,  upon 
severing  his  connection  with  the  corpora- 
tion, not  to  state  his  former  connection 
therewith. 

While  the  vendor  may  use  his  own  name 
upon  setting  up  a  rival  business,  he  cannot 
adopt  the  name,  not  his  own,  formerly  used 
by  him  to  designate  the  business  and  good 
will  sold.    Drake  v.  Dodsworth,  4  Kan.  159. 

So,  upon  the  sale  of  a  partnership  busi- 
ness and  good  will  carried  on  under  the 
name  of  the  KalamasK)o  Wagon  Company, 
under  which  the  purchasers  continue  the 
business,  the  vendors  will  be  restrained,  upon 
engaging  in  a  rival  business,  from  using  the 
corporate  name  of  the  Kalamazoo  Buggy 
Company,  or  one  so  similar  to  that  acquired 
by  the  vendee  as  to  mislead  customers  as  to 
the  identity  of  the  two  companies.  Myers 
V.  Kalamazoo  Buggy  Co.  54  Mich.  215,  52 
Am.  Rep.  811,  10  N.  W.  961,  20  N.  W.  545. 

As  to  the  right  of  a  vendor  to  use  a  trade- 
name or  the  name  of  a  business  establish- 
ment sold  with  the  good  will  upon  setting 
up  a  rival  business,  see  note  to  Vonderbank 
V.  Schmitt,  15  L.R.A.  462. 

Sale  under  mortgage  or  bankruptcy  proceed- 
ings. 

Upon  the  sale  of  a  business  and  good  will 
under  a  commission  in  bankruptcy,  the  pur- 
chaser cannot  enjoin  the  bankrupt,  after  his 
discharge,  from  setting  up  a  rival  business. 
Walker  v.  Mottram,  L.  R.  19  Ch.  Div.  355; 
Hudson  V.  Osborne,  21  L.  T.  N.  S.  386: 
Cruttvvell  v.  Lye,  17  Ves.  Jr.  335. 

So,  where  the  property  and  ^ood  will  sold 
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competing  business.  He  relies  upon  the  lan- 
guage of  Lorlng,  J.,  in  Hutchinson  v.  Nay, 
187  Mass.  263,  264,  68  L.R.A.  186,  105  Am. 
St.  Rep.  300,  72  N.  £.  074,  in  which  it  is 
shown  that  the  rule  of  Labouchere  v.  Daw- 
son, L.  R.  13  Eq.  322,  to  the  effect  already 
stated,  although  since  doubted  or  denied  in 
other  cases,  has  been  finally  confirmed  by 
the  House  of  Lords  in  Trego  v.  Hunt  [1806] 
A.  C.  7.  But  to  this  contention  there  are 
two  answers. 

In  the  first  place,  even  if  this  rule  were 
applied  to  the  contract  before  us,  the  plain- 
tiff, under  the  agreement  which  he  has  made, 
would  not  be  allowed  to  solicit  orders  from 
his  former  customers,  even  though  he  might 
set  up  a  competing  business.  Accordingly, 
the  extent  and  value  of  the  good  will  which 
he  had  transferred  to  Knott,  though  much 
diminished,  would  not  be  wholly  destroyed. 
But,  in  the  second  place,  the  real  answer  to 
this  contention  is  that  when,  in  a  contest 
in  our  own  courts,  the  rights  of  the  parties 
depend  upon  any  foreign  law,  what  that 
law  is  is  purely  a  question  of  fact,  to  be 
determined  by  such  evidence  as  may  be  of- 
fered thereon.  Rev.  Laws,  chap.  175,  §§  71, 
76,  76 ;  Demelman  v.  Brazier,  103  ^lass.  588, 
70  N.  E.  812.  We  do  not  find  that  there 
was  any  evidence  of  the  law  of  England  as 
to  this  matter  before  the  single  justice; 
and  we  oannot  ourselves  consider  evidence 
which  was  not  introduced  before  him.  But, 
in  the  absence  of  evidence,  it  cannot  be  pre- 


sumed that  the  common  or  commercial  law 
of  England  differs  from  oui*s.  Calhnider, 
McA.  &  T.  Co.  V.  Flint,  187  Mass.  104,  72 
N.  E.  345;  Cherry  v.  Sprague,  187  Mass.  113, 
67  L.R.A.  33,  105  Am.  St.  Rep.  381,  72  N. 
E.  456;  Mittenthal  v.  Mascagni,  183  Mass. 
10,  23,  60  L.R.A.  812,  07  Am.  St.  Rep. 
404,  66  N.  E.  425;  Chase  v.  Alliance  Ins. 
Co.  9  Allen,  311.  Upon  this  question  of 
fact,  we  can  no  more  consider  statements 
made  in  the  reasoning  adopted  in  the  opin- 
ions* of  our  own  court  than  decisions  in  the 
English  courts  not  put  in  evidence  at  the 
hearing.  Accordingly  this  contention  of  the 
defendant  must  fail. 

It  may  be  added  that  the  words  of  the 
agreement  in  question  in  which  the  plain- 
tiff is  called  the  beneficial  owner  of  the 
property  assigned  are  not  without  weight 
upon  the  question,  though  their  probative 
value  is,  of  course,  much  lessened,  both  by 
the  fact  that  he  was  in  no  sense  the  bene- 
ficial owner  of  much  of  the  property  as- 
signed, and  by  the  further  fact  that  Le- 
land,  who  represented  the  defendant  in  the 
negotiations  that  preceded  the  making  of 
the  assignment,  had  refused  in  those  nego- 
tiations to  admit  that  the  plaintiff  owned 
any  good  will  in  the  business.  On  the 
whole,  we  are  satisfied  that  the  findings 
of  the  single  justice  upon  this  question  was 
warranted  by  the  evidence  and  cannot  be 
set  aside;  and  it  is  conceded  that  in  that 
event  the  further  finding  that  the  defend- 


pleases  in  the  papers,  stating  that  he  is 
carrying  on  such  business.  He  is  entitled 
to  publish  any  circulars  to  all  the  world 
that  he  is  carrying  on  such  a  business;  but 
he  is  not  entitled,  either  by  private  letter 
or  by  a  visit,  or  by  his  traveler  or  agent,  to 
go  to  any  person  who  was  a  customer  of 
the  old  firm  and  solicit  him  not  to  continue 
his  business  with  the  old  firm,  but  to  trans- 
fer it  to  him,  the  new  firm.  That  is  not  a 
fair  and  reasonable  thing  to  do  after  he  has 
sold  the  good  Will.  Customers,  it  is  true, 
may  be  affected  by  public  advertisements 
and  public  circulars,  but  that  dcfes  not,  in 
the  slightest  degree,  militate  against  the 
principle  I  have  laid  down." 

But,  upon  such  a  sale  by  one  copartner 
upon  engaging  in  a  competing  business,  he 
will  not  be  restrained  from  dealing  with 
those  old  customers  of  the  firm  who  may 
choose  to  deal  with  him.  Leggott  v.  Bar- 
rett, L.  R.  15  Ch.  Div.  306. 

However,  it  -was  held  in  Curl  Bros.  v. 
Webster  [1004]  1  Ch.  685,  that  the  vendor 
of  a  business  and  good  will,  upon  organizing 
a  corporation  to  carry  on  a  rival  business, 
would  be  enjoined  from  personally  soliciting 
trade  even  from  such  customers  of  the  old 
business  as  had  before  solicitation  volunta- 
rily become  patrons  of  the  corporation;  and, 
although  the  injunction  would  not  issue 
against  the  corporation,  the  vendor  would 
be  restrained  from  suggesting  solicitation  by 
10L.R.A.(N.S.) 


travelers  or  other  agents  of  the  corpora- 
tion. 

Where  one  copartner,  upon  selling  his  in- 
terest in  a  partnership  business  and  good 
will  to  his  copartners,  together  with  the 
right  to  use  the  firm  name,  expressly  re- 
served the  right  to  engage  in  .a  competing 
business,  he  may,  under  his  own  or  any 
other  name  than  that  of  the  old  firm,  adver- 
tise such  business  in  newspapers  and  by  post- 
ers, and  publish  circulars,  and  may  trade 
with  all  who  choose  to  deal  with  him;  but 
he  may  not  apply  either  personally  or  oth- 
erw^ise  to  customers  of  the  old  firm,  and  re- 
quest them  to  deal  with  him  and  not  with 
the  old  firm.  Burkhardt  v.  Burkhardt,  6 
Ohio  Dec.  Reprint,  185. 

So,  a  retiring  partner  who  sells  his  inter- 
est in  the  firm  business  and  good  will  to 
his  copartner,  but  expressly  stipulates  that 
he  may  set  up  a  similar  business  in  the  same 
neighborhood,  upon  so  doing  will  be  en- 
joined from  soliciting  patronage  from  cus- 
tomers of  the  old  firm.  Gillingham  v.  Bed- 
dow  [1000]  2  Ch.  242. 

After  the  sale  of  a  business  and  good  will 
in  bankruptcy  proceedings,  the  bankrupt, 
after  discharge,  upon  setting  up  a  competing 
business,  may  solicit  patronage  from  the 
customers  of  the  old  business.  Walker  v. 
Mottram,  L.  R.  10  Ch.  Div.  355.  And  also 
see  supra,  "Sale  under  mortgage  or  bank- 
ruptcy proceedings." 
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ant  had  agreed  to  pay  for  this  something 
in  the  nature  of  a  good  will  was  also  war- 
ranted. 

It  ie  very  difficult,  to  be  sure,  to  see  how 
such  a  qualified  and  limited  good  will  could 
have  any  considerable  pecuniary  value;  but 
that  question  is  not  before  us.  After  the 
decree  that  the  plaintiff  is  entitled  to  an 
accounting  shall  have  been  entered,  the 
value  of  this  good  will,  as  well  as  of  the 
leasehold  premises  and  his  office  furniture, 
and  of  any  commissions  to  which  the  plain- 
tiff may  have  become  entitled,  and  of  any 
part  of  the  deposit  in  the  Bank  of  England 
that  may  be  found  to  have  been  his  private 
property,  as  well  as  the  amount  of  the  Al- 
bert L.  Gordon  note,  and  the  amount  of  the 
plaintiff's  indebtedness  to  the  defendant,  will 
all  be  open  for  investigation  either  before 
a  single  justice  or  before  a  master. 

As  to  the  testimony  the  admission  of 
which  was  excepted  to,  we  are  of  opinion 
that,  so  far  as  it  has  not  turned  out  to  be  im- 
material, it  was  admissible  to  prove  the 
promise  of  the  defendant  to  pay  the  plain- 
tiff for  his  good  will  and  to  show  the 
meaning  put  by  the  parties  upon  that  term, 
and  the  conditions  which  existed  while  the 
contract  was  under  consideration.  Smith 
v.  Vose  A,  Sons  Piano  Co.  194  Mass.  193, 
9  L.R.A.(N.S.)  966,  120  Am.  St.  Rep.  539, 
80  N.  E.  527,  and  cases  there  cited. 

Accordingly,  a  decree  will  be  entered  de- 
claring that  the  plaintiff  is  entitled,  to  an 
accounting  with  the  defendant  as  already 
stated. 

So  ordered. 


MINNESOTA  SUPREME  COURT. 

GEORGE  A.  SOUTHWORTH  et  al.,  Respts., 

v. 

JAY  DAVISON  et  al.,  Appts. 

(—  Minn.  — ,  118  N.  W.  363.) 

Contracts  —  sale  of  good  will  —  valid- 
ity. 

1.  A  sale  of  the  good  will  of  an  estab- 
lished business  in  connection  with  a  sale  of 
the  business  is  not,  if  reasonable  in  other 
respects,  void  because  unlimited  as  to  time. 
Partnership  —  sale  of  good  will  —  ef- 
fect. 

2.  Such  a  sale  by  a  copartnership  binds 
the  members  thereof  individually  as  well  as 
copartners. 

(November  20,  1908.) 

APPEAL  by  defendants  from  an  order  of 
the    District    Court    for    Rice    County 


overruling  a  demurrer  to  the  complaint  in 
an  action  brought  to  enjoin  them  from  en- 
gaging in  the  laundry  business  within  a 
dertain  radius  of  Northfield  in  violation  of 
their  contract  not  to  do  so.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  'William  W.  Pye  and  Charles 
R.  Pye,  for  appellants: 

The  provision  requiring  grantors  not  to 
engage  in  the  laundry  business  within  5 
miles  of  the  city  of  Northfield,  being  un- 
limited as  to  duration,  is  void. 

National  Ben.  Co.  v.  Union  Hospital  Co. 
45  Minn.  272,  11  L.R.A.  437,  47  N.  W.  806; 
Kronschnabel-Smith  Co.  v.  Kronschnabel, 
87  Minn.  230,  91  N.  W.  892;  Espcnson  v. 
Koepke,  93  Minn.  278,  101  N.  W.  168;  9 
Cyc.  Law  &  Proc.  p.  529;  24  Am.  &  Eng. 
Enc.  Law,  pp.  848,  850;  Wright  v.  Ryder, 
36  Cal.  357,  95  Am.  Dec.  186;  More  v. 
Bonnet,  40  Cal.  251,  6  Am.  Rep.  621 ;  Alger 
V.  Thacher,  19  Pick.  51,  31  Am.  Dec.  119; 
Chappel  V.  Brockway,  21  Wend.  158;  Long 
V.  Towl,  42  Mo.  545,  97  Am.  Dec.  356; 
Beard  v.  Dennis,  6  Ind.  200,  63  Am.  Dec. 
380. 

It  had  reference  to  the  copartnership,  and 
did  not  bind  defendants  as  individuals. 

22  Am.  &  Eng.  Enc.  Law,  p.  93;  Hendren 
v.  Wing,  60  Ark.  561,  46  Am.  St.  Rep.  218, 
31  S.  W.  149. 

Messrs.  Childress  A  Barrett  and 
Thomas  H.  Quiiiu,  for  respondents: 

The  individuals  as  well  as  the  partner- 
ship were  bound  by  the  agreement. 

Hubbard  v.  Miller,  27  Mich.  15,  15  Am. 
Rep.  153. 

The  contract  is  not  obnoxious  because  un- 
limited in  time. 

Carll  V.  Snyder  (N.  J.  Ch.)  26  Atl.  977; 
French  V.  Parker,  16  R.  1.  219,  27  Am.  St. 


Headnotes  by  Bbown,  J, 
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Case  Note.  —  Effect  on  right  of  individ' 
ual  partners  of  sale  hy  firm  of  good 
will  of  business  ivith  or  without  an 
agreement  not  to  re-engage  in  the 
same  hUrSiness, 

Cases  involving  express  and  explicit  cov- 
enants on  the  part  of  the  individuals  not 
to  engage  in  the  same  business  are  excluded. 

Where  a  firm  sells  a  certain  branch  of 
its  business  to  another,  and  agrees  not 
again  to  engage  in  that  line  of  business,  the 
individual  partners  are  bound  by  such  cov- 
enant even  after  a  dissolution  of  the  part- 
nership. Hubbard  v.  Miller,  27  Mich.  15, 
15  Am.  Rep.  153. 

So,  a  stipulation,  upon  the  sale  of  a 
partnership  business  and  good  will,  not  to 
engage  for  a  period  of  ten  years,  "either 
directly  or  indirectly,  or  concern  ourselves 
in  carrying  on  or  conducting,"  a  similar 
business,  either  as  principals,  agents,  serv- 
ants, or  otherwise,  binds  the  copartners  in- 
dividually. American  Ice  Co.  v.  Meckel, 
109  App.  Div,  93,  95  N.  Y-  Supp.  1060, 
4U 
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Rep.  733,  14  Atl.  870;  Hauser  v.  Harding, 
126  N.  C.  299,  35  S.  E.  686;  Smalley  v. 
Greene,  62  lovva,  241,  36  Am.  Rep.  267,  3 
K.  VV.  78;  Cook  v.  Johnson,  47  Conn.  176; 
36  Am.  Rep.  64,  9  Cyc.  Law  A;  Proc.  p.  527 
(4);  Smith's  Appeal,  113  Pa.  579,  6  Atl. 
251;  Morse  Twist  Drill  &  Mach.  Co.  v. 
Morse,  103  Mass.  73,  4  Am.  Rep.  613;  Grow 
V.  Seli^man,  47  Mich.  607,  41  Am.  Rep. 
737,  11  N.  W.  404;  Hubbard  v.  Miller,  27 
^lich.  17,  15  Am.  Rep.  153;  Cottington  v. 
Swan,  128  Wis.  .321,  107  N.  W.  330;  Emery 
V.  Bradloy,  88  Me.  357,  34  Atl.  167;  Van- 
diver  V.  R(>l)crtson,  125  Mo.  App.  307,  102 
S.  W.  059;  Angelica  Jacket  Co.  v.  Angelica, 
"121  Mo.  App.  220,  98  S.  W.  805. 

Brown-,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  restrain  and 


enjoin  defendants  from  engaging  in  the 
laundry  business  within  a  radius  of  5  miles 
from  the  city  of  North  field.  Defendants 
interposed  a  general  demurrer  to  the  com- 
plaint, and  appealed  from  an  order  over- 
ruling it. 

The  complaint  alleges  that,  prior  to  De- 
cember 21,  1900,  defendants  had  established, 
and  for  several  years  theretofore  had  con- 
ducted, in  the  crty  of  Northfield,  a  steam 
laundry  under  the  copartnership  name  of 
Davison  &  Lyman,  and  were  enjoying  a 
large  and  profitable  trade;  that,  on  the  date 
stated,  plaintifTs  and  defendants  entered 
into  a  contract  under  and  by  which  plain- 
tifTs purchased  from  defendants  said  busi- 
ness and  all  property  used  in  the  operation 
and  conduct  of  the  same  for  the  considera- 
tion of  $5,000.  The  contract  was  in  writ- 
ing, and  contained,  among  other  things,  the 


And  a  subsequent  purchaser  acquiring  the 
business  and  good  will  from  the  vendee  may 
enjoin  a  breach  of  such  covenant  upon  the 
part  of  the  remote  vendor.    Ibid. 

It  was  said  in  Moreau  v.  Edwards,  2  Tenn. 
Ch.  347,  that  while  one  copartner  might,  up- 
on the  sale  of  the  partnership  business  and 
good  will,  bind  the  copartnership  by  an 
agreement  not  to  re-engage  in  the  same  busi- 
ness, yet  he  could  not  thereby  bind  the 
partners  individually. 

It  was  held  in  Hutchinson  v.  Nay,  187 
Mass.  262,  68  L.R.A.  186,  105  Am.  St.  Rep. 
390,  72  N.  E.  974,  that  the  sale  of  the  good 
will  of  a  partnership,  as  part  of  the  firm  as- 
sets, upon  a  dissolution  proceeding,  will  not 
preclude  the  surviving  partner  from  enter- 
ing into  a  competing  business  and  soliciting 
trade  from  the  customers  of  the  old  firm. 
The  court  said:  "Where  a  sale  of  partner- 
ship assets  is  forced  upon  the  survivor  by 
the  administrator  of  a  deceased  partner, 
the  surviving  partner  is  not  in  the  posi- 
tion of  a  sole  trader  who  voluntarily  has 
parted  with  the  good  will  of  his  business. 
He  is  not  bound  to  retire  from  business,  as 
a  sole  trader  impliedly  elects  to  do  by  vol- 
untarily selling  his  good  will.  A  sale  of 
good  will  forcM  upon  the  surviving  partner 
is  like  the  sale  of  the  good  will  of  a  sole 
trader  by  his  trustee  or  assignee  in  bank- 
ruptcy. .  .  .  No  injustice  is  done  to  the 
estate  of  a  deceased  partner  by  this  rule.  If 
the  estate  gets  all  that  the  creditors  of  a 
sole  trader  can  get,  full  justice  is  done  to 
it,  while  to  put  the  surviving  partner  in  the 
position  assumed  by  a  sole  trader,  who  vol- 
untarily has  elected  to  sell  the  good  will, 
would  be  an  act  of  great  injustice." 

In  Moore  v.  Rawson,  199  Mass.  493,  85 
N.  E.  586,  in  speaking  of  the  right  of  co- 
partners to  engage  in  a  competing  busi- 
ness after  the  sale  of  the  business  and  good 
will  of  the  partnership  by  a  receiver  in  dis- 
solution proceedings,  Knowlton,  Ch.  J.,  said 
(ohHer)  that,  under  such  a  sale,  either  of 
the  partners  would  have  a  right  to  re-es- 
tablish a  new  business  of  the  same  kind, 
and  solicit  trade  from  customers  of  the  old 
firm. 
19L.R^.(N.S.) 


In  Hall  v.  Barrows,  4  DeG.  J.  &  S.  150, 
it  was  said  that  the  sale  of  a  partnership 
business  and  good  will  in  a  dissolution  pro- 
ceeding would  not  prevent  the  copartners 
from  again  engaging  in  a  similar  business. 
But  the  purchaser  of  a  business  and  good 
will  of  a  partnership  at  a  receiver's  sale  in 
a  dissolution  proceeding — wherein  the  court 
enjoined  the  copartners  from  in  any  wise 
derogating  from  the  good  will  of  such  busi- 
ness— may  restrain  one  of  the  copartners, 
who  sets  up  a  rival  business  directly  across 
the  street  from  the  old  stand,  from  solicit- 
ing customers  of  the  old  firm,  enticing 
away  the  purchaser's  employees,  and  from 
using  a  business  sign  and  advertising  de- 
vices similar  to  those  upon  the  old  place  of 
business.  Richardson  v.  West  John,  6  Ohio 
Dec.  Reprint,  1043. 

It  was  held  in  Iowa  Seed  Co.  v.  Dorr,  70 
Iowa,  481,  59  Am.  Rep.  446,  30  N.  W.  860, 
that,  conceding  that  one  purchasing  at  a 
sale  for  benefit  of  creditors,  under  a  deed  of 
assignment,  acquired  the  good  will  of  a  co- 
partnership, he  could  not  restrain  one  part- 
ner from  again  engaging  in  the  same  line 
of  business  under  the  old  firm  name. 

It  was  held  in  Marcus  Ward  &  Co.  y. 
Ward,  40  N.  Y.  S.  R.  792,  15  N.  Y.  Supp. 
913,  that  the  sale  of  a  partnership  business 
and  good  will  by  a  firm  to  a  corporation, 
without  a  restrictive  covenant  as  to  re-en- 
gaging therein,  will  not. prevent  an  individ- 
ual partner,  after  ceasing  to  be  a  stock- 
holder of  the  corporation,  from  setting  up 
a  rival  business  and  soliciting  custom  from 
the  vendee's  patrons. 

So,  he  may  also  describe  himself  as  late 
of  the  old  partnership,  the  name  of  which 
had  been  adopted  by  the  vendee  as  a  cor- 
1  porate  name.  Ibid. "  The  court  relied  upon 
I  Pearson  v.  Pearson,  L.  R.  27  Ch.  Div.  145, 
I  which,  how^ever,  was  overruled  in  Trego  v. 
I  Hunt  [1896]  A.  C.  7. 

I  As  to  the  right  of  one,  including  a  retir- 
ing partner,  who  sells  the  good  will  of  his 
business  without  any  restrictive  covenants 
as  to  re-engaging  therein  to  engage  in  a 
competing  business,  see  case  note  to  Gordon 
V.  Ejiott,  ante,  762. 
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following  stipulation:  "It  is  further  stipu- 
lated that  vendors  hereby  sell  and  transfer 
the  good  will  of  the  Davison  &  Lyman 
Steam  Laundry  to  the  vendees  herein,  and 
agree  not  to  engage  in  •  the  laundry  busi- 
ness within  a  radius  of  5  miles  from  the 
city  of  Northfield,  Minnesota."  The  com- 
plaint further  alleges  that  thereafter,  and 
notwithstanding  the  sale  of  said  business 
and  the  good  will  thereof,  as  above  stated, 
defendants,  in  violation  of  the  above  agree- 
ment, organized  and  equipped  a  corpora- 
tion for  the  purpose  of  conducting  and 
carrying  on  a  laundry  business  in  said 
North  field,  and  that  they  are  no\y  operating 
the  same  with  others  associated  with  them. 
The  prayer  for  relief  is  that  plaintiffs  re- 
cover of  defendants  $5,000  damages  for  the 
violation  of  the  contract,  and  that  defend- 
ants be  restrained  and  enjoined  from  con- 
tinuing in  said  business  either  as  mem- 
bers, stockholders,  or  agents  of  the  corpo- 
ration, or  as  individuals. 

The  sufTiciency  of  the  complaint  is  chal- 
lenged in  three  respects:  (1)  That  the 
contract  by  which  the  good  will  of  the 
steam  laundry  was  sold  to  plaintifTs  is  void 
for  the  reason  that  it  is  unlimited  as  to 
time;  (2)  that  the  contract  bound  de- 
fendants only  as  copartners,  and  not  as  in- 
dividuals; and  (3)  that  the  contract  is 
void  for  want  of  a  suflicient  consideration 
to  support  it.  The  objections  are  not  well 
taken. 

1.  The  rules  of  law  applicable  to  the  sale 
of  the  good  will  of  business  establishments 
have  in  recent  years  undergone  material 
change.  Formerly  it  was  generally  regard- 
ed as  essentia]  to  the  validity  of  such  con- 
tracts that  they  be  limited  both  as  to  time 
and  place.  Long  v.  Towl,  42  Mo.  645,  97 
Am.  Dec.  355;  Mandeville  v.  Harman,  42 
N.  J.  Eq.  185,  7  Atl.  37;  28  Am.  &  Eng.  Enc. 
Law,  p.  848,  and  cases  cited.  And  numer- 
ous expressions  in  the  adjudicated  cases 
still  give  out  the  impression  that  contracts 
not  so  limited  are  void  and  unenforceable. 
Kronschnabel- Smith  Co.  v.  Kronschnabel, 
87  Minn.  230,  91  N.  W.  892;  Kspenson  v. 
Koepke,  93  Minn.  278,  101  N.  W.  108;  Na- 
tional Ben.  Co.  v.  Union  Hospital  Co.  45 
Minn.  272,  11  L.R.A.  437,  47  N.  VV.  806. 
The  settled  modern  law,  however,  is,  both 
in  England  and  in  this  country,  that  limi- 
tation as  to  both  time  and  place  is  unneces- 
sary, if  the  agreement  in  other  respects  be 
reasonable,  and  not  in  conflict  with  public 
policy  or  the  general  welfare.  9  Cyc.  Law 
&  Proc.  p.  927.  The  validity  of  such  con- 
tracts often  depends  upon  the  nature  and 
character  of  the  business,  and  whether  the 
restraints  afforded  the  grantee  reasonable 
protection,  or  impose  restrictions  either  as 
to  time  or  place  which  are  unreasonable. 
19L.R.A.(N.S.) 


Maxim  Nordenfelt  Guns  &  Ammunition  Co. 
V.  Nordenfelt,  62  L.  J.  Ch.  N.  S.  273; 
Leather  Cloth  Co.  ▼.  Lorsont,  39  L.  J.  Ch. 
N.  S.  86;  McCurry  v.  Gibson,  108  Ala.  451, 
54  Am.  St.  Rep.  177,  18  So.  806;  Diamond 
Match  Co.  v.  Roeber,  106  N.  Y.  473,  60  Am. 
Rep.  404,  13  N.  E.  419.  But  in  cases  in- 
volving ordinary  business  establishments 
or  occupations  the  failure  to  prescribe  a 
time  limitation  does  not  invalidate  the  con- 
tract. The  rule,  broadly  stated,  seems  to 
l)e  that  no  contract  of  this  kind  is  void  as 
being  in  restraint  of  trade  where  it  oper- 
ates simply  to  prevent  a  party  from  en- 
;:^aging  or  competing  in  the  same  business. 
Lo^^lie  v.  I^rillard,  110  N.  Y.  519,  1  L.R.A. 
456,  18  N.  E.  363.  Though  there  are 
authorities  which  hold  that  no  limitation 
of  time  renders  the  contract  invalid 
(Mandeville  v.  Harman,  42  N.  J.  Eq.  185, 
7  Atl.  37;  Carroll  v.  Giles,  30  S.  C.  412,  4 
L.R.A.  154,  9  S.  E.  422),  the  great  pre- 
ponderance of  authority  sustains  the  con- 
verse of  the  proposition  where  there  is  a 
proper  limitation  as  to  place  (Pemberton 
V.  Vaughan,  10  Q.  B.  87;  Cook  v.  Johnson, 
47  Conn.  176,  36  Am.  Rep.  64;  Swanson  v. 
Kirby,  98  Ga.  586,  26  S.  E.  71;  O'Neal  v. 
Mines,  145  Ind.  32,  43  N.  E.  946;  Smith  v. 
Brown,  164  Mass.  584,  42  N.  E.  101;  Up 
River  Ice  Co.  v.  Denier,  114  Mich.  296,  08 
Am.  St.  Rep.  480,  72  N.  W.  157;  Webster 
v.  Buss,  61  N.  H.  40,  60  Am.  Rep.  317; 
French  v.  Parker,  16  R.  L  219,  27  Am.  St. 
Rep.  733,  14  Atl.  870;  Kramer  v.  Old,  119 
N.  C.  1,  34  L.R.A.  389,  56  Am.  St.  Rep. 
650,  25  S.  E.  813;  Cottington  v.  Swan, 
128  Wis.  321,  107  N.  W.  336). 

2.  There  is  no  special  force  in  defendants' 
second  contention,  that  the  contract  bound 
them  only  as  copartners.  It  is  thoroughly 
settled  that  the  good  will  of  business  con- 
cerns is,  though  intangible,  a  species  of 
property  transferable  from  hand  to  hand  as 
other  property.  Bradford  v.  Montgomery 
Furniture  Co.  116  Tenn.  610,  9  L.R.A. 
(N.S.)  979,  92  S.  W.  1104;  Williams  v. 
Wilson,  4  Sandf.  Ch.  379;  Hitchcock  v. 
Coker,  6  Ad.  &  El.  438.  And,  if  sold  by  a 
copartnership,  the  transfer  necessarily  vests 
the  entire  beneficial  interest  in  the  pur- 
chaser, to  the  exclusion  of  any  right  of  tlie 
individual  members  of  the  selling  firm.  It 
stands,  so  far  as  bargain  'and  sale  is  con- 
cerned, as  other  partnership  property;  and, 
as  an  ordinary  sale  of  an  article  owned  by 
the  firm  binds  all  the  members  thereof,  the 
sale  of  the  good  will  has  the  same  effect. 
It  would  be  a  far-fetched  doctrine  that 
would  enable  one  of  the  partners  to  set  up 
his  individual  claim  to  property  sold  by  the 
firm  in  the  usual  course  of  business  on  the 
theory  that  the  sale  only  affected  his  rights 
^  as  a  copartner.     Hubbard    v.    Miller,    27 
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Mich.  15,  15  Am.  Rep.  153.  And  to  con- 
strue the  contract  in  harmony  with  de- 
fendants* contention  would  expressly  de- 
stroy the  purpose  intended  by  the  trans- 
action, viz.f  the  prevention  of  defendants, 
either  as  partners  or  individuals,  from 
competing  in  the  laundry  business  in  North- 
field.  And,  though  contracts  of  this  kind 
are  generally  strictly  construed,  the  rule  is 
not  so  severe  as  to  justify  a  conclusion  at 
variance  with  the  plain  purpose  and  inten- 
tion of  the  parties.  Any  other  conclusion 
would  not  only  enable  the  individual  part- 
ner to  reclaim  partnership  property  sold 
for  valu^  during  the  existence  of  the  firm, 
but-  justify  the  commission  by  him  of  a 
palpable  fraud  by  doing  indirectly  that 
which  he  could  not  do  as  a  member  of  the 
firm.  Eisel  of  Hayes,  141  Ind.  41,  40  N.  E. 
119. 

3.  The  contract  is  shown  to  have  the  sup- 
port of  a  valuable  consideration  in  the  pur- 
chase price  of  the  property  with  the'  good 
will  as  an  incident.  Eisel  v.  Hayes,  supra. 
The  complaint  also  sufficiently  alleges  a 
violation  of  the  contract.  It  charges  that 
defendants  have  been  instrumental  in  the 
organijsation  of  a  corporation  for  the  pur- 
pose of  conducting  a  laundry  business  in 
Xorthfield,  and  that  they  are  managing  its 
afTairs.  This  is  a  clear  violation  of  the 
contract.     Ibid. 

Order  affirmed. 


MICHIGAN  SUPREME  COURT. 

WILLIAM  BLAKELEY,  Plff.  in  Err., 

V. 

WHITE  STAR  LINE. 
(—  Mich.  — ,  118  N.  W.  482.) 

Pleasure  resort  —  protection  of  patrons. 

1.  The  owner  of  a  pleasure  resort,  who 
permits  the  playing  of  ball  away  from  tho 
portion  of  the  grounds  devoted  to  such  sport 
and  near  to  that  devoted  to  dancing,  with- 
out notifying  those  interested  in  the  dan- 
cing or  taking  precautions  to  protect  them 
from  injury,  may  be  liable  for  an  injury 
inflicted  by  a  ball  thrown  upon  a  spectator 
of  the  dancing. 

Same  —  absence  of  admission  fee. 

2.  That  a  transportation  company  main 
taining  a  pleasure  resort  at  the  termina 
tion  of  its  line  as  an  inducement  to  persons 
to  patronize  the  line  charges  no  fee  for  ad- 
mission to  it,  depending  for  its  profit  on 
the  passengers  carried,  does  not  exempt  it 
from  the  rule  requiring  the  owners  of  pleas 
ure  resorts  to  protect  invited  guests  from 
unusual  occurrences  which  may  result  in 
serious  danger  to  them. 

(November  30,  1908.) 
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ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  £e- 
versed. 

Statement  by  Grant,  Ch.  J.: 

The  defendant  owns  and  operates  a  line 
of  boats  running  from  Detroit  to  various 
places  on  the  St.  Clair  river.  It  owns  and 
controls  a  pleasure  resort  known  as  "Tash- 
moo  park."  It  makes  no  entrance  charge 
to  visitors,  but  makes  its  profit  by  carry- 
ing passengers  to  and  from  the  park.  It 
has  furnished  various  means  of  amusement, 
including  a  baseball  ground  known  as  "The 
Diamond,"  a  dancing  pavilion,  and  places 
for  other  forms  of  amusement.  On  June  18, 
1905,  the  retail  clerks  of  Detroit  gave  a 
special  excursion  to  the  park,  and  were 
given  by  the  defendant  the  right  to  the 
possession  of  the  diamond  for  the  purposes 
of  playing  baseball.  Plaintiff  went  to  the 
park  with  this  excursion.  When  the  ex-' 
cursion  arrived,  the  diamond  was  in  posses- 
sion of  a  club  of  players  known  as  the  "Mo- 
hawk club."  They  surrendered,  evidently 
under  the  instruction  of  the  defendant,  the 
diamond  to  players  of  the  retail  clerks. 
Some  members  of  the  Moliawk  club  on  leav- 
ing the  diamond  went  outside,  between  it 
and  the  pavilion,  where  a  dance  was  in 
progress,  and  commenced  pitching  and  catch- 
ing balls.    Plaintiff  stood  near  the  pavilion. 


Case  Note,  —  Liability  of  one  maintain- 
ing  place  of  amtisement  to  which  thr 
public  is  invited,  for  safety  of  per- 
sons visiting  the  premises. 

This  subject  is  treated  in  a  case  note  to 
Higgins  V.  Franklin  County  Agri.  Soc.  3 
L.R.A.(N.S.)  1132.  A  few  decisions  in 
point  have  been   rendered   since  that   note. 

In  Scott  V.  University  of  Michigan  Ath- 
letic Asso.  152  Mich.  684,  17  L.R.A.(N.S.) 
234,  116  N.  W.  624,  it  was  held  that  the 
mere  employment,  by  persons  about  to  give 
an  athletic  exhibition  to  which  the  public 
was  invited  upon  payment  of  an  admission 
fee,  of  competent  persons  to  build  and  in- 
spect a  stand  for  the  accommodation  of 
patrons,  did  not  absolve  them  from  lia- 
bility for  injuries  to  a  patron  from  the  col- 
lapse of  the  stand  through  a  patent  defect 
discoverable  by  the  exercise  of  proper  care, 
since,  by  inviting  the  public  and  charging 
an  admission  fee,  they  impliedly  contracted 
that,  except  for  defects  not  discoverable  by 
reasonable  means,  the  stand  was  safe. 

In  Stair  v.  Kane,  84  C.  C.  A.  126,  156 
Fed.  100,  it  was  held  that  the  petition  and 
evidence  made  a  case  of  negligence  which 
was  properly  submitted  to  the  jury,  where 
it  was  alleged,  and  the  evidence  tended  to 
support  the  allegations,  that  among  the  ap- 
pliances of  a  theater  of  which  the  defend- 
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with  his  back  to  the  players,  watching  the 
dance.  A  ball  was  thrown  towards  the  pa- 
vilion. The  catcher  failed  to  catch  it,  and  it 
struck  the  plaintiff's  ankle  with  such  force 
that  it  broke  the  bones.  Plaintiff  brought 
this  suit,  alleging  negligence  on  the  part 
of  the  defendant,  its  agents,  and  servants 
"to  keep  and  maintain  its  park  and  recrea- 
tion grounds  in  an  orderly  manner,  .  .  . 
and  to  see  that  all  dangerous  games,  diver- 
sions, and  recreations,  in  which  there  was  an 
element  of  danger  to  patrons  and  the  pub- 
lic, should  not  be  played  upon  any  portion  of 
its  park  except  that  set  aside  for  such  di- 
versions and  amusements,  and  not  in  places 
in  said  park  in  close  proximity  to  the  paths 
and  spots  where  passengers  and  patrons 
were  accustomed  to  bfe  and  to  gather,  and 
at  places  not  intended  for  the  exercise  and 
carrying  on  of  such  pastimes  and ,  diver- 
sions." The  declaration  further  avers  the 
duty  of  the  defendant  to  employ  and  main- 
tain in  its  park  agents  and  servants  for  the 
purpose  of  seeing  to  the  care,  safety,  and 
security  of  its  patrons,  and  a  violation  of 
this  duty.  At  the  close  of  the  plaintiff's 
case  the  court  directed  a  verdict  for  the 
defendant.  In  so  directing  he  stated  that 
"the  game  of  throw  and  catch  would  not  be 
a  dangerous  game  where  it  is  conducted 
in  a  way  that  is  not  wild  and  erratic,  and 
there  is  nothing  in  the  testimony  to  indi- 
cate that  it  was  extremely  wild  and  careless, 
or  that  the  conduct  of  the  little  game  that 
was  being  conducted  would  be  such  that 
people  must  take  notice  of  those  people  who 
are  supposed  to  look  out  for  the  comfort 
and  safety  of  the  people  in  the  park.     It 


is  just  such  a  game  as  people  visiting  a  park 
of  this  kind  might  naturally  expect  to  be 
conducted  there,  and  which  they  must  look 
out  for.  They  must  look  out  for  the  dan- 
gers incident  to  such  a  game." 

Mr.  Clarence  P.  Milligan,  for  plaintiff 
in  error: 

It  was  the  duty  of  defendant  to  render 
the  public  park  a  reasonably  safe  place  for 
all  persons  who  might  be  in  attendance 
there. 

Cousineau  v.  Muskegon  Traction  &  Light- 
ing Co.  145  Mich.  314,  108  K  W.  720; 
Brezee  v.  Powers,  80  Mich.  172,  45  N.  W. 
130;  McGearty  v.  Manhattan  R.  Co.  15 
App.  Div.  2,  43  N.  Y.  Supp.  1086;  Selinas 
v.  Vermont  State  Agri.  Soc.  60  Vt.  249,  6 
Am.  St.  Rep.  114,  l6  Atl.  117;  Richmond  & 
M.  R.  Co.  v.  Moore,  94  Va.  493,  37  L.R.A. 
258,  27  S.  E.  70;  Cooley,  Torts,  2d  ed.  718; 
Clarke  v.  Palmer,  129  Mass.  373;  Brother- 
ton  V.  Manhattan  Beach  Improv.  Co.  50 
Neb.  214,  69  N.  W.  757;  Dinnihan  v.  Lake 
Ontario  Beach  Improv.  Co.  8  App.  Div. 
509,  40  N.  Y.  Supp.  764. 

Messrs.  Gray  &  Gray  for  defendant  in 
error. 

Grant,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Counsel  for  each  party  cite  with  approv- 
al, as  the  law  applicable  to  this  case,  the 
statement  of  Justice  Cooley,  in  his  work  on 
Torts  (page  605)  :  "One  is  under  no  ob- 
ligation to  keep  his  premises  in  a  safe  con- 
dition for  the  visits  of  trespassers.  On  the 
other  hand,  when  he  expressly  or  by  im plica- 


ant  had  control  was  .  a  fire  extinguisher, 
which  was  kept  on  the  sill  of  an  open  win- 
dow at  the  side  of  the  stairway  leading  to 
the  gallery  of  the  theater,  that  it  was  un- 
secured, and  was  in  a  place  where  men  and 
boys  in  crowding  down  the  stairway  as 
was  usual  at  the  close  of  a  performance, 
were  likely  to  knock  it  out  of  the  window, 
as  they  in  fact  did,  and  that  it  fell  and  in- 
jured the  plaintiff  as  he  was  leaving  the 
theater  after  attending  a  night  performance. 

In  Brown  v.  Batchellor  (R.  I.)  09  Atl. 
295,  it  was  held  that  a  count  in  a  declara- 
tion which  set  up  that  it  was  the  duty  of 
the  defendant,  the  proprietor  of  a  theater, 
to  have  provided  some  protection  for  spec- 
tators occupying  seats  at  or  near  the  stagL* 
from  injury*  by  reason  of  bicycles  and  the 
performers  thereon  riding  or  falling  off 
the  stage  into  the  audience,  was  not  de- 
murrable on  the  ground  that  defendant  was 
under  no  such  duty. 

In  Nephler  v.  Woodward,  200  Mo.  179, 
98  S.  W.  488,  it  was  held  that  whether  a 
hole  in  a  carpet  covering  the  aisle  of  a 
theater  was  of  such  a  character  that  the 
proprietors  of  the  theater  ought  to  have 
recognized  it  as  being  dangerous  to  their 
19L.R.A.(N.S.) 


patrons,  and  have  guarded  against  it,  was 
a  question  of  fact  for  the  jury. 

In  the  preceding  case  it  was  held  that 
the  owners  of  a  theater  were  not  liable  for 
an  injury  to  a  patron,  caused  by  catching 
her  foot  in  a  round  hole,  3  inches  in  diam- 
eter, in  a  carpet  on  the  floor,  unless  be- 
fore the  accident  the  condition  was  such 
that,  by  the  exercise  of  ordinary  care,  they 
could  have  foreseen  probable  danger. 

In  Lumsden  v.  L.  A.  Thompson  Scenic  R. 
Co.  114  N.  Y.  Supp.  421,  it  was  held  that 
a  corporation,  operating  a  scenic  railway 
by  the  use  of  cars  which,  after  being  drawn 
up  a  steep  incline,  were  allowed  by  the 
force  of  gravity  to  descend  steep  and  abrupt 
inclines  along  a  devious  track,  was  not 
guilty  of  negligence  in  failing  to  notify  *a 
passenger,  who  knew  the  general  nature  of 
the  ride  which  she  was  about  to  take,  that 
she  must  hold  on  to  the  car,  and  not  fall  off. 

In  Nephler  v.  Woodward,  supra,  it  was 
held  that  a  patron  of  a  theater,  being  shown 
to  her  seat  by  an  usher,  had  the  rigM,  in 
the  absence  of  any  warning  to  the  contraiy, 
to  presume  that  it  was  safe  to  follow  where 
the  usher  led  the  way,  and  was  not  bound  to 
be  on  the  lookout  for  holes  in  the  carpet. 
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tion  invites  others  to  come  upon  his  prem- 
ises, whether  for  business,  or  for  any  other 
purpose,  it  is  his  duty  to  be  reasonably  sure 
that  he  is  not  inviting  them  into  danger, 
and  to  that  end  he  must  exercise  ordinary 
care  and  prudence  to  render  the  premises 
reasonably  safe  for  the  visit."  Tliis  rule 
has  been  cited  with  approval  by  this  and 
many  of  the  courts  of  other  states.  The 
difficulty  lies  only  in  applying  the  rule  to 
the  facts  of  a  given  case.  We  find,  how- 
ever, no  difficulty  in  applying  the  rule  to 
the  facts  here.  Plaintiff  was  invited  to 
the  defendant's  park  or  pleasure  ground  to 
spend  the  day.  In  so  far  as  various  sports 
were  allowed  to  be  carried  on  in  places  al- 
lotted for  them,  visitors  who  went  to  the 
vicinity  of  these  places  to  witness  the  sports 
undoubtedly  assumed  the  risk  of  danger. 
In  this  case  the  defendant  had  marked  off 
the  grounds  for  the  game  of  baseball.  It 
is  knowledge  common  to  all  that  in  these 
games  hard  balls  are  thrown  and  batted 
with  great  swiftness;  that  they  are  liable 
to  be  muffed  or  batted  or  thrown  outside 
the  lines  of  the  diamond,  and  visitors  stand- 
ing in  position  that  may  be  reached  by  such 
balls  have  voluntarily  placed  themselves 
there  with  knowledge  of  the  situation,  and 
may  be  held  to  assume  the  risk.  They  can 
watch  the  ball,  and  may  usually  avoid  be- 
ing struck.  Plaintiff  had  no  reason  to  antic- 
ipate a  game  of  throw  and  catch  of  the 
diamond,  and  in  close  proximity  to  tho 
dancing  pavilion.  The  defendant  should 
not  have  permitted  such  a  game  in  close 
proximity  to  a  crowd  of  visitors,  without 
giving  notice,  or  making  proper  arrange- 
ment for  the  protection  of  its  visitors.  There 
is  testimony  from  which  a  jury  might  infer 
that  this  game,  in  this  unusual  place,  had 
been  going  on  for  a  sufficient  length  of  time 
to  give  notice  to  the  defendant's  agents  or 
superintendents  that  it  was  in  progress,  and 
that  a  woman  had  been  struck  nearly  a  half 
hour  before,  and  seriously  injured  by  a  ball 
thus  thrown.  The  owners  of  pleasure  re- 
sorts may  not  permit  dangerous  sports  to 
be  played  in  places  other  than  those  set 
apart  for  them.  This  plaintiff  was  standing 
where  he  had  been  invited.  He  was  not  in 
any  danger  from  a  ball  game  played  at  the 
customary  place.  The  defendant  owed  him  a 
duty,  and  that  was  either  to  prevent  the 
game  at  that  unusual  place,  or  to  notify  him 
and  other  visitors  that  it  was  to  be  played. 
It  was  likewise  its  duty  to  keep  a  reasonable 
number  of  watchmen  or  servants  to  see  that 
its  grounds  were  protected  from  the  playing 
of  games  as  dangerous  as  this  was.  it 
may  safely  be  inferred  that  this  ball  was 
thrown  with  all  the  force  and  swiftness  with 
which  the  thrower  was  capable.  The  result 
justifies  the  inference.  This  may  not  be 
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"extremely  wild  and  careless"  ball  throw- 
ing, as  between  players  who  were  on  their 
guard,  or  as  to  visitors  who  were  warned 
that  the  game  was  in  progress.  But  as  to 
those  who  were  not  warned,  and  who  have 
no  knowledge  of  it,  I  do  not  agree  with 
the  circuit  judge  that  it  was  not  ''wild 
and  careless  throwing." 

We  held  in  Cousineau  v.  Muskegon  Trac- 
tion &  Lighting  Co.  145  Mich.  314,  108  X. 
W.  720,  that  a  common  carrier  of  passen- 
gers owning  a  park  owed  a  duty  to  the 
plaintiff,  a  girl,  to  protect  her  from  the 
crowd  aa  she  was  attempting  to  enter  one 
of  its  cars.  For  the  same  reason  there  giv- 
en, the  owner  of  the  park  is  bound  to  pro- 
tect its  invited  guests  from  unusual  6i*cur- 
rences  which  may  result  in  serious  danger 
to  its  patrons,  if  he  has  the  requisite  no- 
tice or  knowledge.  The  rule  we  have  thus 
enunciated  as  applicable  to  this  case  is 
sustained  by  the  following  authorities:  Se- 
linas  V.  Vermont  Agri.  Soc.  60  Vt.  249, 
6  Am.  St.  Rep.  114,  15  Atl.  117;  Rich- 
mond &  M.  Co.  V.  Moore,  94  Va.  493,  37 
L.R.A.  258,  27  S.  £.  70;  Lane  v.  MinnesoU 
State  Agri.  Soc.  62  Minn.  175,  29  L.R.A. 
708,  64  N.  W*  382;  1  Thomp.  Neg.  §  998; 
Brotherton  v.  Manhattan  Beach  Improv.  Co. 
48  Neb.  563,  33  L.R.A.  598,  58  Am.  St. 
Rep.  709,  67  N.  W.  479;  Id.  50  Neb.  214, 
69  N.  W.  767;  Indianapolis  Street  R,  Co. 
V.  Dawson,  31  Ind.  App.  605,  68  N.  E.  909? 
Williams  v.  Mineral  City  Park  Asso.  5 
A.  &  E.  Ann.  Cas.  924,  and  note,  (128 
Iowa,  32,  1  LJl.A.(N.S.)  427,  111  Am.  St. 
Rep.  184,  L02  N.  W.  783).  See  also  Lar- 
kin  V.  Saltair  Beach  Co.  30  Utah,  86,  3 
L.R.A.(N.S.)  982,  116  Am.  St.  Rep.  818,  83 
Pac.  686,  8  A.  &  E.  Ann.  Cas.  977.  Invita- 
tion is  sufficient.  Pecuniary  profit  to  the 
owner  is  not  essential.  1  Thomp.  Xeg. 
§  968;  Clarke  v.  Palmer,  129  Mass.  373. 
The  learned  counsel  for  the  defendant  cite 
and  rely  upon  Steele  v.  Boston,  128  Mass. 
583,  and  other  similar  cases.  In  that  case 
the  public  park  was  "traversed  by  divers 
footpaths,  leading  in  different  directions," 
with  openings  in  the  fence,  to  give  access  to 
and  from  the  adjoining  streets.  One  of  these 
paths  had  been  fitted  up  by  the  public  au- 
thorities for  boys  to  coast  upon  with  sleds. 
Tliey  had  built  a  bridge  over  an  intersect- 
ing path,  and  had  stationed  a  policeman  at 
the  foot  of  the  path  to  keep  people  from 
walking  on  it.  It  had  turned  water  on  it 
so  that  it  might  freeze  and  render  the  path 
slippery.  The  plaintiff  deliberately  walked 
along  this  path  and  w^as  injured  by  a  coast- 
er. The  court  used  the  following  language: 
"If  a  private  person  owned  a  similar  park 
to  which  he  had  given  the  public  free  ac- 
ress.  we  are  at  a  lo'^s  to  see  how  he  could 
be  held  liable  for  an  accident  like  that  of 
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the  plaintifT.  Such  person  might,  if  he 
saw  fit,  set  apart  and  fit  for  use  one  of 
the  paths  for  the  recreation  of  youth  in 
coasting,  and  if  anyone  should,  as  was  the 
case  with  the  plaintiff,  choose  to  enter  up- 
on the  path,  seeing  that  it  was  set  apart 
for  this  purpose,  he  would  do  so  at  his  own 
risk,  and  could  not  hold  the  owner  respon- 
sible if  he  was  injured  by  a  passing  sled." 
Tlie  court  further  held  that,  if  the  path  were 
in  a  public  highway,  the  plaintiff  could  not 
maintain  his  suit  because  the  statute  gave 
no  right  of  action.  That  case  does  not  ap- 
ply to  this. 

So  the  defendant  in  its  private  park  may 
establish  places  for  a  sport  dangerous  to 
those  visitors  who  choose  to  come  within 
the  radius  of  danger,  without  incurring  li- 
ability for  an  injury.  Visitors,  however, 
may  properly  assume  that  they  may  visit 
other  places  without  being  exposed  to  the 
dangers  of  the  same  sport  elsewhere. 

Judgment  reversed,  and  a  new  trial  or- 
dered. 


MINNESOTA   SUPREME   COURT. 

STATE  OF  MINNESOTA  EX  REL.  DON 
BALES,  Appt., 

V. 

THOMAS    BAILEY,    Sheriff    of    Beltrami 
County. 

(—  Minn.  — ,  118  N.  W.  676.) 

OIHc^r  —  de  facto  —  courts. 

1.  There  may  be  a  ef e  facto  officer,  though 
no  de  jure  ofiice  exists,  as  in  de  facto  mu- 
nicipal corporations  or  de  facto  courts. 
Habeas     corpus  —  les^al     existence     of 

court  —  attack. 

2.  The  legal  existence  of  a  court  or* 
ganized  and  created  under  color  of  law 
cannot  be  questioned  in  habeas  corpus  sued 
out  by  a  person  convicted  and  sentenced  to 
imprisonment  in  proceedings  had  before  it. 
Courts  de  facto  —  collateral  attack. 

3.  Even  though  defectively  organized,  the 
organization  being  authorized  by  law,  the 
municipal  court  of  Bemidji  is  at  least  a 
de  facto  court  and  the  judge  and  clerk 
thereof  de  facto  officers,  and  the  right  of 
the  court  to  exercise  judicial  functions  can 
be  inquired  into  only  at  the  instance  of  the 
state  in  direct  proceedings  brought  for  that 
purpose. 

(November  20,  1908.) 

APPEAL   by    relator    from    an    order   of 
the  District  Court  for  Beltrami  County 

Headnotes  by  Brown,  J. 


Note.  —  The  question  whether  a  de  jure 
office  is  a  condition  of  a  de  facto  officer,  is 
treated  in  a  case  note  to  Lang  v.  Bayonne, 
16  L.R.A.(N.R.)   93. 
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discharging  a  writ  of  habeas  corpus  sued 
out  to  secure  the  release  of  relator  from  the 
custody  of  Sheriff  Thomas  Bailey  to  which 
he  had  been  committed  upon  conviction  of 
petit  larceny  by  an  alleged  illegally  estab- 
lished court.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  A.  Jackson  for  appellant. 

Mr.  Henry  Funkley  for  respondent. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Relator  was  convicted  in  the  municipal 
court  of  Bemidji  of  petit  larceny,  and 
sentenced  to  imprisonment  in  the  county 
jail  for  the  term  of  ninety  days.  He  there- 
after sued  out  a  writ  of  habeas  corpus,  al- 
leging that  hl%  imprisonment  was  illegal 
and  without  authority  of  law,  in  that  the 
said  municipal  court  was  never  legally  cre- 
ated or  established.  The  writ  was  dis- 
charged by  the  court  below,  and  relator  ap- 
pealed. 

We  are  confronted  at  the  outset  with  the 
question  whether  the  legal  existence  of  the 
court  in  which  relator  was  convicted  and 
sentenced  may  be  inquired  into  in  a  pro- 
ceeding of  this  kind.  If  not,  then  the  other 
questions  presented  require  no  attention. 
The  office  of  the  writ  of  habeas  corpus  is  to 
afford  the  citizen  a  speedy  and  effective 
method  of  securing  his  release  when  illegal- 
ly restrained  of  his  liberty.  Its  scope,  when 
directed  to  an  inquiry  into  the  cause  of  im- 
prisonment in  judicial  proceedings,  extends 
to  questions  affecting  the  jurisdiction  of  the 
couri,  the  sufficiency  in  point  of  law  of  the 
proceedings,  and  the  validity  of  the  judg- 
ment or  commitment  under  which  the 
prisoner  is  restrained.  It  cannot  be  em- 
ployed as  a  writ  of  quo  warranto  to  inquire 
into  the  title  of  the  person  to  the  office  of 
judge  of  the  court  whose  judgment  or  com- 
mitment is  assailed.  15  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  151.  Nor  as  a  writ  of  error 
to  review  alleged  errors  committed  on  the 
trial.  Nor  as  an  appeal  or  writ  of  cer- 
tiorari. State  ex  rel.  Rea  v.  Kinmore,  54 
Minn.  136,  40  Am.  St.  Rep.  305,  55  N.  W. 
830.  At  common  law  courts  of  superior 
jurisdiction  would  review  on  this  writ 
commitments  by  inferior  magistrates,  and 
in  doing  so  sometimes  go  back  of  the  com- 
mitment, and  inquire  into  the  grounds 
thereof  and  their  sufficiency.  This  wide 
scope  of  inquiry,  however,  came  from  the 
superiority  of  the  higher  court,  and  not 
from  statutory  authority.  But  the  rule  in 
many  of  the  states  has  been  modified  or 
changed,  and,  where  so  modified,  the  writ 
extends  as  a  general  rule  to  defects  appear- 
ing upon  the  face  of  the  record  only. 
Church,  Habeas  Corpus,  234.  The  rule  in 
this  state  by  statute  is  that,  if  the  judg- 
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ment  be  rendered  or  the  commitment  issued 
by  a  competent  court,  and  be  fair  upon  its 
face,  nothing  further  than  the  jurisdiction 
of  the  court  will  be  inquired  into.  State 
ex  rel.  Noonan  v.  Hennepin  County,  24 
Minn.  87;  State  ex  rel.  Blaisdell  v.  Bill- 
ings, 55  Minn.  467^  43  Am.  St.  Rep.  525,  57 
N.  W.  206,  794;  State  ex  rel.  Kelly  v.  Kil- 
bourne,  68  Minn.  320,  71  N.  W.  396;  State 
ex  rel.  Lacy  v.  Norby,  69  Minn.  461,  72  N. 
VV.  703.  Our  statutes  provide  ( §  4586,  Rev. 
Laws  1905)  that  where,  upon  the  return  of 
the  writ,  it  shall  appear  that  the  person 
alleged  to  be  restrained  of  his  liberty  is 
held  and  detained  by  virtue  of  a  final  judg- 
ment of  a  competent  court  of  civil  or  crim- 
inal jurisdiction,  he  shall  be  remanded  to 
the  custody  of  the  officer.  Section  4587  pro- 
vides that,  if  it  shall  appear  on  the  return 
of  the  writ  that  the  prisoner  is  in  custody 
by  virtue  of  a  process  of  a  court  "legally 
constituted,"  he  can  be  discharged  only 
when  it  shall  be  made  to  appear  (1)  that 
the  court  under  which  the  prisoner  is  com- 
mitted was  originally  without  jurisdiction 
to  render  the  judgment;  or  (2)  by  some  act 
or  omission  subsequently  occurring  the 
prisoner   is   entitled   to   his   discharge;    or 

(3)  when  the  process  under  which  he  is 
held  is  in  matter  of  substance  defective;  or 

(4)  when  issued  without  authority;  or  (5) 
when  the  person  detaining  the  prisoner  is 
not  the  person  authorized  by  law  to  detain 
him;  or  (6)  where  the  process  was  wholly 
unauthorized  by  judgment  or  provision  of 
law.  These  statutory  provisions  abrogate 
the  common-law  rule,  and  preclude  the 
right  of  the  court  to  go  behind  the  judg- 
ment or  commitment  and  determine  the 
validity  thereof  from  matters  dehors  the 
record,  except  in  those  cases  where  the  evi- 
dence is  brought  up  on  certiorari  as  an- 
cillary to  the  writ  of  habeas  corpus  as  in 
the  case  of  Re  Snell,  31  Minn.  110,  16  N. 
W.  692. 

It  is  not  contended  by  relator  that  any 
of  the  grounds  for  release  specified  in  the 
statute  are  present  in  this  case,  except  that 
the  municipal  court  of  Bemidji  was  not 
legally  constituted,  was  not  a  "competent 
court"  within  the  meaning  of  the  statute, 
and  had  therefore  no  jurisdiction  to  hear, 
try,  or  determine  the  prosecution  against 
relator.  We  are  of  opinion  that  this  ques- 
tion cannot  be  determined  in  this  proceed- 
ing. 

The  Constitution  of  the  state  expressly 
authorizes  the  legislature  to  create  and  es- 
tablisli  such  courts  inferior  to  the  supreme 
and  district  courts  as  public  interests  may 
from  time  to  time  require.  Under  this  au- 
thority, the  legislature,  by  §  125,  Rev.  Laws 
1906,  provided  for  the  organization  of  mu- 
nicipal courts  in  certain  villages  and  cities 
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of  the  state  upon  a  compliance  with  the 
conditions  therein  prescribed.  In  April, 
1905,  the  city  council  of  Bemidji,  a  city 
coming  within  the  terms  of  the  statute, 
acting  under  and  pursuant  to  its  provisions, 
duly  resolved  that  a  municipal  court  be 
established  in  and  for  that  city,  the  reso- 
lution to  take  effect  and  be  of  force  on 
August  1st  following.  The  proceedings  of 
the  council  were  in  all  things  in  conformity 
with  the  law,  and  the  resolution  was  duly 
submitted  to  the  city  mayor  for  his  ap- 
proval or  rejection.  The  mayor  vetoed  the 
resolution,  whereupon,  in  the  due  course  of 
events,  it  was  again  brought  before  the 
council  for  consideration  in  connection  with 
the  mayor's  disapproval.  It  was  then 
passed  by  unanimous  vote  of  the  council 
over  the  veto.  Thereafter  the  court  was 
duly  constituted  by  the  appointment  of  a 
judge  and  clerk,  as  provided  for  by  the 
statute  under  which  the  council  acted,  who 
qualified  and  entered  upon  the  discharge  of 
their  duties.  It  was  before  this  court  as 
thus  established  that  relator  was  convicted. 
It  is  his  contention  that  the  approval  of  the 
resolution  by  the  mayor  was  an  essential 
prerequisite  to  the  organization  of  the 
court,  and,  he  having  disapproved  or  vetoed 
the  same,  that  was  an  end  of  the  matter; 
that  the  council  had  no  power  or  authority 
to  pass  the  resolution  over  his  veto,  hence 
that  the  court  was  not  legally  created  or 
established.  We  do  not  pass  upon  the  ques- 
tion whether  the  court  was  legally  created 
or  intimate  any  opinion  to  the  effect  that 
it  was  not.    The  question  is  not  reached. 

The  question  whether  the  legal  existence 
of  a  court  may  be  inquired  into  on  habeas 
corpus  proceedings  has  been  answered  by 
different  courts  both  in  the  affirmative  and 
the  negative  (21  Cyc.  Law  &  Proc.  p.  301) ; 
the  weight  of  authority,  however,  as  we 
view  the  matter,  being  with  those  courts 
which  hold  under  statutes  like  those  of  this 
state  that  the  writ  cannot  reach  that  ques- 
tion. That  the  right  of  a  person  to  exer- 
cise the  functions  of  a  public  office,  who 
has  qualified  and  entered  upon  the  dis- 
charge thereof  under  color  of  authority, 
though  his  title  be  not  good  in  point  of  law, 
cannot  be  called  in  question  collaterally 
upon  habeas  corpus  or  other  indirect 
method,  is  sustained  by  all  the  courts. 
Note  to  87  Am.  St.  Rep.  177;  Sheelian'a 
Case,  122  Mass.  445,  23  Am.  Rep.  374:  Re 
Manning,  76  Wis.  305.  45  N.  W.  26;  Re 
Brainerd,  56  Vt.  495;  Ex  parte  Ward,  173 
U.  S.  452,  43  L.  ed.  765,  19  Sup.  Ct.  Rep. 
459 ;  Patterson  v.  State,  49  N.  J.  L.  326,  8 
Atl.  305.  No  reason  occurs  to  us  why  the 
same  rule  should  not  apply  to  de  facto 
municipal  corporations  and  de  facto  courts. 
The  authorities  maintaining  that  the  legal 
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existence  of  the  court  may  thus  be  inquired 
into  proceed  on  the  theory  that  there  can 
be  no  such  thing  as  a  de  facto  court.  He 
Norton,  64  Kan.  842,  91  Am.  St.  Rep.  255, 

08  Pac.  639.  But  that  doctrine  is  not  fully 
supported  either  on  principle  or  authority, 
at  least  it  is  not  without  exceptions.  A 
municipal  corporation,  although  not  legally 
organized,  is  still  a  de  facto  corporation. 
State  ex  rel.  Hagan  v.  District  Ct.  90  Minn. 
118,  95  N.  W.  591;  St.  Paul  Gaslight  Co. 
V.  Sandstone,  73  Minn.  225,  75  N.  W.  1050; 
1  Dill.  Mun.  Corp.  4th  ed.  43;  Cooley, 
Const.  Lim.  309,  310;  20  Am.  &  Eng.  Enc. 
Law,  p.  1135;  Speer  v.  Kearney  County,  32 
C.  C.  A.  101,  60  U.  S.  App.  38,  88  Fed:  749; 
Omaha  y.  South  Omaha,  31  Neb.  378,  47  N. 
W.  1113;  Miller  V.  Perris  Irrig.  Dist.  (C.  C.) 
85  Fed.  693.  And  the  authorities  hold  that 
in  such  case  the  acts  of  the  municipality 
and  its  officers  are  as  to  third  persons  law- 
ful and  binding,  and  the  legal  existence  or 
right  of  a  municipality  to  continue  to  exer- 
cise its  functions  can  be  questioned  only  by 
the  state  in  direct  proceedings  brought  for 
that  purpose.  Logically,  if  a  corporation 
has  only  a  de  facto  existence,  the  offices 
created  by  the  act  or  proceeding  creating  it 
can  have  no  super iot  lega^  quality.  They 
necessarily  must  be  de  facto,  for  there  t*an 
be  no  de  jure  office  of  a  municipal  corpora- 
tion existing  only  in  theory,  and  the  in- 
cumbents thereof  manifestly  are  de  facto 
officers  of  a  de  facto  corporation.  Courts, 
in  attempting  to  adhere  to  the  abstract  rule 
that  there  must  in  all  cases  be  a  dc  jure 
office,  have  in  cases  where  a  de  facto  corpo- 
ration has  been  held  to  exist  invented  a 
theory  of  potential  existence  to  take  the 
place  of  the  lawfully  created  office.  Carle- 
ton  V.  People,  10  Mich.  250;  Yorty  v.  Paine, 
62  Wis.  154,  22  N.  W.  137;  Fowler  v.  Beebe, 

9  Mass.  231,  0  Am.  Dec.  62;  Smith  v. 
Lynch,  29  Ohio  St.  261;  Buck  v.  Eureka, 
109  Cal.  504,  30  L.KJl.  409,  42  Pac.  243. 
There  can,  however,  be  no  difference  in 
point  of  substance  between  an  office  having 
a  potential  existence — i.  c,  one  that  might 
lawfully  be  created — and  one  existing  in 
fact  though  not  legally  created.  In  neither 
case  is  it  a  de  jure  office.  This  precise  ques- 
tion was  discussed  by  the  Missouri  court  of 
appeals  in  Adams  v.  Lindell,  5  Mo.  App. 
197,  where  the  court  reached  the  conclusion, 
as  we  think  correctly,  that  the  existence  of 
a  de  jure  office  is  not  in  all  cases  indis- 
pensable to  the  existence  of  &  de  facto  of- 
ficer. If  this  is  not  sound,  then  there  can 
be  no  such  thing  as  a  de  facto  corporation 
OT  tL  de  facto  court.  Burt  v.  Winona  &.  St. 
P.  R.  Co.  31  Minn.  472,  18  N.  W.  285,  280. 

This  court  has  held,  and  we  are  sup 
ported  by  courts  of  high  standing,  that 
there  may  not  only  be  de  facto  municipal 
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corporations  but  de  facto  courts,  and  that 
the  validity  of  their  acts  cannot  be  ques- 
tioned in  collateral  proceedings.  St.  Paul 
Gaslight  Co.  v.  Sandstone,  supra;  State  ex 
rel.  Chi  Ids  v.  Crow  Wing  County,  06  Minn. 
519,  35  L.R.A.  745,  68  N.  W.  767,  69  N.  W. 
925,  73  N.  W.  631;  State  ex  rel.  Young  v. 
Harris,  102  Minn.  340,  13  L.R.A.(N.S.) 
533,  113  N.  W.  887;  Burt  v.  Winona  &  St. 
P.  R.  Co.  supra.  In  the  last  case  cit- 
ed, which  n  analogous  to  the  one  at 
bar,  it  was  held  that  the  municipal 
court  of  Mankato,  created  by  an  uncon- 
stitutional statute,  was  a  de  facto 
court,  and  that  its  legal  existence  could  not 
be  questioned  in  a  collateral  proceeding.  A 
similar  conclusion  was  reached  in  Trumbo 
V.  People,  75  111.  561,  and  in  Leach  v. 
People,  122  111.  420,  12  N.  E.  726,  where  the 
status  of  a  school  district  and  its  officers 
which  had  been  illegally  established  was 
involved.  It  was  held  that  the  regularity 
of  the  proceedings  in  the  formation  of  .the 
school  district  could  not  be  inquired  into 
collaterally.  A  de  facto  county  organiza- 
tion was  sustained,  and  the  acts  of  its  of- 
ficers held  immune  from  collateral  attack 
in  Merchants*  Nat.  Bank  v.  McKinney,  2 
S.  D.  106,  48  N.  W.  841.  See  also  Brown  v. 
O'Connell,  36  Conn.  432,  4  Am.  Rep.  89; 
Campbell  v.  Com.  96  Pa.  344;  Walcott  v. 
Wells,  21  Nev.  47,  9  L.R.A.  69,  37  Am.  St. 
Rep.  478,  24  Pac.  367.  In  the  Burt  Case 
this  court,  speaking  through  Chief  Justice 
Gilfillan,  said:  "It  would  be  a  matter  of 
almost  intolerable  inconvenience,  and  be 
productive  of  many  instances  of  individual 
hardship  and  injustice,  if  third  persons, 
whose  interests  or  necessities  require  them 
to  rely  upon  the » acts  of  the  occupants  of 
public  offices,  should  be  required  to  ascer- 
tain at  their  peril  the  legal  right  to  the 
offices  which  such  occupants  are  permitted 
by  the  state  to  occupy.  Taking  even  the 
narrowest  definition  of  an  officer  de  facto, 
viz.,  that  he  is  one  who  is  exercising  the 
duties  of  an  office  under  color  of  legal  right 
to  the  office,  the  reasons  that  justify  the 
doctrine  apply  with  equal  force  to  a  court 
or  office  where  the  same  may  be  said  to  ex- 
ist under  color  of  right ;  that  is,  under  color 
of  law.  That  there  may  he  a  de  facto  mu- 
nicipal corporation,  and  consequently  de 
''acta  offices  of  the  same,  follows  from  the 
rule  laid  down  in  Cooley,  Const.  Lim.  •254. 
If  a  municipal  corporation  appears  *to  be 
acting  under  color  of  law  and  recognized  by 
the  state  as  such,  such  a  question  (that  is 
of  the  legal  existence  of  the  corporation) 
should  be  raised  by  the  state  itself  by  quo 
warranto,  or  other  direct  proceeding' — and 
it  is  sustained  by  many  authorities  hold- 
ing that  the  question  cannot  be  raised  col- 
laterally.    State   V.    Carr,    5    N.    H.    3^'' 
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People  y.  Maynard,  15  Mich.  463;  Stuart  v. 
School  Dist.  No.  1,  30  Mich.  09;  Bird  v. 
Perkins,  33  Mich.  '28;  Mendota  v.  Thomp- 
son, 20  111.  197;  Kettering  v.  Jacksonville, 
60  111.  39;  Geneva  v.  Cole,  61  111.  397; 
Kayser  v.  Bremen,  16  Mo.  88 ;  State  ex  rel. 
Read  v.  Weatherby,  45  Mo.  17;  St.  Louis 
V.  Shields,  62  Mo.  247;  1  Dill.  Mun.  Corp. 
§  43    (22)." 

The  municipal  court  of  Bemidji  was 
organized  under  color  of  law,  proceedings 
for  that  purpose  were  at  most  irregular, 
and,  within  the  Burt  Case,  it  was  a  de 
facto  court,  and  its  judge  and  clerk  de 
facto  ofpcers.  Applying  the  general  rule 
referred  to,  namely,  that  the  title  of  a  de 
facto  officer  cannot  be  attacked  collaterally, 
to  the  de  facto  court,  it  follows  that  relator 
cannot  be  heard  to  complain  of  the  manner 
in  which  the  municipal  court  of  Bemidji 
was  established.  Ex  parte  Strang,  21  Ohio 
St.  610;  Re  Ah  Lee  (D.  C.)  6  feawy.  410,  5 
Fed.  899;  State  v.  Carroll,  38  Conn.  449, 
9  Am.  Rep.  409.  See  note  to  King  v.  Phila- 
delphia Co.  21  L.R.A.  141;  State  v.  Harris, 
47  Ia.  Ann.  386,  17  So.  129.  A  de  facto 
court  is  therefore  a  "competent  court,"  or  a 
"legally  constituted  court,"  within  the 
meaning  of  our  habeas  corpus  statute,  for 
its  judgments  and  proceedings  are  not  open 
to  collateral  attack.  This  rule,  of  course, 
does  not  apply  to  a  court  created  without 
color  of  authority,  or  to  a  mere  usurper. 
£x  parte  Strahl,  16  Iowa,  369. 

The  learned  trial  court  therefore  proper- 
ly discharged  the  writ,  and  its  order  in  the 
premises  is  affirmed. 


NEW  YORK  COURT  OP  APPEALS. 

HARCOURT  BULL,  Appt., 

V. 

NEW  YORK  CITY  RAILWAY  COMPANY, 
Respt. 

(192  N.  Y.  361,  85  N.  E.  385.) 

Street    railway  —  transfer  ~  refusal  — 
right. 

1.  An  attorney  traveling  over  a  street 
railway  simply  for  the  purpose  of  ascertain- 
ing whether  or  not  a  transfer  will  be  given 
him  at  a  certain  point  as  required  by  stat- 
ute, which  information  he  desires   for   the 

Note.  ^  See  case  note  to  Southern  P.  Co. 
V.  Robinson,  12  L.R.A.(N.S.)  497,  as  to 
motive  of  plaintiff  as  affecting  right  to  re- 
cover statutory  penalty  from  carrier.  Upon 
the  somewhat  analogous  question  sls  to  the 
damages  recoverable  by  passenger  who  sub- 
mits to  ejection  to  lay  foundation  for  an 
action,  see  case  note  to  Brenner  v.  Jones 
boro,  L.  C.  &  E.  R.  Co.  9  L.R.A.(N.S.) 
1060. 
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benefit  of  suits  already  commenced  on  be- 
half of  clients  for  the  statutory  penalty 
for  refusal  to  give  them  transfers,  is  not 
entitled  to  bring  an  action  for  the  statu- 
tory penalty  because  of  the  refusal  to  give 
him  one,  where  the  statute  requires  the  car- 
rying of  passengers  desiring  to  make  9,  con- 
tinuous trip  between  certain  points  for  one 
fare,  and  imposes  a  forfeiture  to  the  per- 
son aggrieved  by  refusal  to  issue  the  neces- 
sary transfer. 
Same  —  single  line. 

2.  Entirely  distinct  lines  of  street  rail- 
way originally  constructed  and  operated  by 
different  companies  and  brought  into  phys- 
ical relation  ,to  each  other  by  a  third  line 
connecting  them  do  not,  although  the  three 
lines  have  by  leases  and  contracts  come 
into  possession  of  one  company,  which  is 
operating  them  as  a  single  system,  consti- 
tute a  road  and  connecting  branches  there- 
of, or  a  main  line  of  road  and  any  branch 
or  extension  thereof,  within  the  meaning  of 
a  statute  requiring  a  street  railway  com- 
pany to  charge  only  one  fare  for  transport- 
ing a  passenger  over  such  road  and  branch 
within  a  city. 

V    ^  (June  12,  1908.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Appellate  division  of  the  Supreme 
Court,  Second  Department,  reversing  a  judg- 
ment of  the  Municipal  Court  of  the  City  of 
New  York,  Borough  of  Richmond,  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  statutory  penalty  for  refusal  to  give  a 
street-railway  transfer.    Affirmed. 

Statement  by  Hiscock,  J.: 

Appeal,  by  permission,  from  an  order  of 
the  appellate  division  of  the  supreme  court 
in  the  second  judicial  department,  entered 
October  23,  1907,  which  reversed  a  judg- 
ment in  favor- of  plaintiff  entered  upon  a  de- 
cision rendered  at  a  trial  term  of  the  mu- 
nicipal court  of  the  city  of  New  York. 

The  action  was  brought  to  recover  a  pen- 
alty on  the  theory  that  defendant  had  vio- 
lated both  the  statute  regulating  the  fare 
to  be  charged  by  a  surface  street  railroad 
(railroad  law.  Laws  1892,  chap.  676,  §  101, 
p.  1405)  and  the  statute  requiring  such  road 
to  give  transfers  (railroad  law,  §  104). 
The  appellant  is  an  attorney  at  law,  and, 
prior  to  the  date  of  the  allied  violations, 
had  very  largely  been  engaged  in  bringing 
similar  suits  against  this  respondent  and 
other  corporations  in  the  city  of  New  York. 
On  this  occasion  theoretically  he  set  out 
with  his  companion,  also  an  attorney,  to 
make  a  trip  from  the  corner  of  the  Bowery 
and  Delancey  streets  to  Fifth  street  by  a 
course  over  three  different  lines  of  road  op- 
erated by  respondent,  and  which  especially 
involved  the  right  of  a  transfer  from  the 
so-called  Eighth  street  line  to  the  Avenue 
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C  line.  He  took  a  car  at  the  starting  point 
first  mentioned,  and  paid  the  fare  of  him- 
self and  his  companion,  and  obtained  trans- 
fers to  the  Eighth  street  line,  but  was  then 
informed  by  the  conductor  that  he  would 
not  be  given  a  transfer  from  the  latter  line 
to  Avenue  C  as  above  stated.  Notwithstand- 
ing this,  he  alighted  at  the  corner  of  Clin- 
ton street,  and,  taking  an  Eighth  street 
car,  again  asked  for  a  transfer  to  Avenue 
C,  which  was  refused.  Again,  notwithstand- 
ing this,  he  alighted  at  the  corner  of  Stan- 
ton street  and  Avenue  A,  and  boarded  a  car 
on  the  Avenue  C  line,  and  in  substance  as- 
serted the  right  to  have  had  a  transfer  to 
that  line  and  therefore  to  be  carried  thereon 
without  payment  of  fare.  His  assertion  hav- 
ing been  disregarded,  and  demand  having 
been  made  for  payment  of  another  fare,  he 
paid  the  same,  and  then  alighted  and  re- 
turned to  his  office.  As  he  knew  by  previous 
experience  at  Clinton  street,  he  could  have 
taken  a  car  which  would  have  given  him  a 
transfer  to  the  line  on  Avenue  C. 

Appellant's  purpose  in  setting  out  on  this 
trip  was  that  "of  simply  traveling  over  the 
line  to  see  what  would  be  done."  He  had 
been  bringing  suits  for  penalties  for  refusals 
of  transfers  similar  to  that  here  com- 
plained of,  and  he  "rode  for  the  purpose  of 
gaining  information."  He  "had  no  destina- 
tion whatever  on  Fifth  street  .  .  .  ;  was 
traveling  over  the  line  to  see  what  informa- 
tion would  be  given  to  passengers  desiring 
transfers."  The  learned  appellate  division, 
by  a  divided  court,  held  that,  under  these 
circumstances,  he  was  not  such  a  passenger 
as  was  entitled  to  the  benefits  of  §  104, 
above  referred  to,  and  then  certified  to  this 
court  for  answer  the  following  questions: 

"(1)  Is  plaintiff  entitled  to  a  judgment 
under  the  provision  of  §§  39  and  101  of  the 
railroad  law? 

"(2)  Is  plaintiff  entitled  to  a  judgment 
under  the  provisions  of  §  104  of  the  railroad 
UwT" 

,  Mr.  Harcourt  Bull,  in  propria  persona: 
The  object  or  motive  which  actuated  the 
plaintiff  at  the  time  he  made  the  trip  is  im- 
material, and,  if  the  defendant  refused  the 
transfer  that  the  law  required,  every  such 
refusal  or  overcharge  was  a  legal  wrong  to 
the  plaintiff  who  was  thereby  aggrieved,  and 
who,  within  the  meaning  of  the  act  and  by 
its  express  terms,  is  thereupon  entitled  to 
sue  for  the  penalty. 

Fisher  v.  New  York  C.  A  H.  R.  R.  Co.  46 
N.  Y.  644;  St.  Louis  &  S.  F.  R.  Co.  v.  Gill, 
64  Ark.  101,  11  L.R.A.  462,  15  S.  W.  18; 
Missouri  P.  R.  Co.  v.  Smith,  60  Ark.  221,  6 
Inters.  Com.  Rep.  348,  29  S.  W.  752 ;  Adams 
V.  Union  R.  Co.  21  R.  I.  134,  44  L.R.A.  273, 
42  Atl.  515;  Parks  v.  Nashville,  C.  &  St.  L. 
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R.  Co.  13  Lea,  1,  49  Am.  Rep.  665;  Fitz- 
martin  v.  New  York  City  R.  Co.  51  Misc. 
36,  99  N.  Y.  Supp.  902;  Phelps  v.  Nowlen, 
72  N.  Y.  39,  28  Am,  Rep.  93;  Kiflf  v.  You- 
mans,  86  N.  Y.  324,  40  Am.  Rep.  543. 

Messrs.  Henry  J.  Smith  and  Henry  F. 
Gannon,  with  Mr.  James  L.  Quacken- 
bnsh,  for  respondent: 

PlaintifT  was  not  a  passenger  desiring  to 
make  one  continuous  trip  between  any  two 
points  on  the  railroads,  and  was  not  ag- 
grieved by  the  refusal  to  transfer. 

Myers  v.  Brooklyn  Heights  R.  Co.  10  App. 
Div.  335,  41  N.  Y.  Supp.  798;  Southern  P. 
Co.  V.  Robinson,  132  Cal.  408,  12  L.R.A. 
(N.S.)  497,  64  Pac.  572;  Parks  v.  Nash- 
ville,  C.  &  St.  L.  R.  Co.  13  Lea,  1,  49  Am. 
Rep.  655;  JoUey  v.  Chicago,  M.  &  St.  P.  R. 
Co.  119  Iowa,  492,  93  N.  W.  655;  Norfolk 
&  W.  R.  Co.  V.  Irvine,  85  Va.  217,  1  L.R.A. 
110,  7  S.  E.  233;  Griffin  v.  Interurban  Street 
R.  Co.  179  N.  Y.  438,  72  N.  E.  513;  Nichol- 
son V.  New  York  City  R.  Co.  118  App.  Div. 
858,  103  N.  Y.  Supp.  695;  Re  Syracuse,  C. 
&  N.  Y.  R.  Co.  91  N.  Y.  1. 

Hiscock,  J.,  delivered  the  opinion  of  the 
court: 

We  shall  answer  the  questions  above  cer- 
tified to  us  in  the  inverse  order  of  their 
statement. 

The  respondent  was  operating  the  lines  of 
road  on  which  appellant  sought  to  ride,  and 
many  other  lines  under  leases  and  contracts 
authorized  by  statutory  provisions  now  in- 
corporated in  railroad  law,  Laws  1892,  chap. 
676,  p.  1382,  and  therefore  the  following 
provisions  of  §  104  of  said  statute  were  ap- 
plicable: "Every  such  corporation  .  .  . 
shall  .  .  .  carry  between  any  two  points 
on  the  railroads  or  portions  thereof  em- 
braced in  such  contract  any  passenger  de- 
siring to  make  one  continuous  trip  between 
such  points  for  one  single  fare.  .  .  . 
Every  such  corporation  shall,  upon  demand, 
and  without  extra  charge,  give  to  each  pas- 
senger paying  one  single  fare  a  transfer,  en- 
titling such  passenger  to  one  continuous  trip 
to  any  point  or  portion  of  any  railroad  em- 
braced in  such  contract,  to  the  end  that  the 
public  convenience  may  be  promoted  by  the 
operation  of  the  railroads  embraced  in  such 
contract  substantially  as  a  single  railroad 
with  a  single  rate  of  fare.  For  every  re- 
fusal to  comply  with  the  requirements  of 
this  section  the  corporation  so  refusing  shall 
forfeit  $50  to  the  aggrieved  party.**  In  the 
cases  of  Myers  v.  Brooklyn  Heights  R.  Co. 
10  App.  Div.  335,  41  N.  Y.  Supp.  798,  and 
Nicholson  v.  New  York  City  R.  Co.  118  App. 
Div.  858,  103  N.  Y.  Supp.  695,  decided,  re- 
spectively, by  the  second  and  first  ap{)ellate 
divisions,  it  was  held  in  effect  that  a  person 
traveling  over  a  street  railroad  simply  for 
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the  purpose  of  being  denied  a  transfer  in 
order  that  he  might  bring  a  suit  for  a  pen- 
alty under  the  statute  quoted  does  not  come 
vithin  the  protection  and  benefits  thereof, 
and  cannot  recover  such  penalty. 

We  agree  with  the  results  reached  in  those 
cases,  and,  reinforced  as  they  ate  by  what 
was  written  in  the  cases  of  Southern  P.  Co. 
▼.  Robinson,  132  Cal.  408,  12  L.R.A.(N.S.) 
497,  64  Pac.  572,  and  Jolley  v.  Chicago,  M. 
&  St.  P.  R.  Co.  119  Iowa,  491,  93  N.  W.  555, 
we  might  very  well  content  ourselves  with 
basing  the  affirmance  of  the  judgment  now 
appealed  from  upon  the  authority  of  those 
cases  so  far  as  this  question  is  concerned, 
were  it  not  for  the  fact  that  the  appellant 
claims  that  his  case  may  and  should  be  dis- 
tinguished from  those  of  Myers  and  Nichol- 
son. The  tangible  and  practical  result  of 
the  refusal  to  appellant  of  the  transfer  com- 
plained of  seems  to  be,  as  in  those  former 
cases,  a  suit  for  a  penalty.  But  he  doubt- 
less is  entitled  to  have  his  purposes  and 
mental  operations  on  the  occasion  in  ques- 
tion measured  by  the  evidence  by  which  he 
has  chosen  to  define  them.  According  to 
this,  he  desired  to  ride  over  certain  lines  of 
respondent's  road  for  the  purpose  of  ascer- 
taining whether  at  a  given  point  a  transfer 
would  be  issued  to  him  enabling  him  to 
ride  over  a  certain  route  in  the  direction 
of  the  point  which  he  had  proposed  to  him- 
self as  the  termination  of  his  journey, 
and  this  information  he  was  seeking  in  order 
that,  as  attorney,  he  might  conduct  various 
suits  for  penalties  for  refusals  to  issue  trans- 
fers at  the  point  he  was  investigating.  It 
is  at  once  apparent  that  the  margin  between 
this  case  and  the  former  ones  cited  is  at  best 
very  narrow.  There  the  plaintiff  had  ridden 
for  the  purpose  of  laying  the  foundation  for 
a  suit  to  be  commenced  in  his  behalf  for  the 
penalty.  In  this  case  the  appellant  has  rid- 
den for  the  purpose  of  acquiring  informa- 
tion as  attorney,  and  which  was  to  be  util- 
ized for  the  benefit  of  suits  already  com- 
menced in  behalf  of  his  clients  for  penalties. 
If  we  assume,  however,  that  there  is  a  nar- 
row margin,  the  question  is  whether  it  is 
sufficient  to  place  this  case  within  the  pro- 
visions and  benefits  of  the  statute  when  the 
other  ones  lay  outside  thereof.  The  statute 
which  we  have  quoted  was  passed  for  the 
benefit  of  a  "passenger  desiring  to  make  one 
continuous  trip  between"  certain  points  for 
one  single  fare;  and  it  requires  that  the 
corporation  shall  "give  to  each  passenger 
paying  one  single  fare  a  transfer  entitling 
such  passenger  to  one  continuous  trip  to 
any  point,"  etc.  It  was  passed  "to  the  end 
that  the  public  convenience  may  be  promoted 
by  the  operation  of  the  railroads  .  .  . 
substantially  as  a  single  railroad  with  a 
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single  rate  of  tare,"  and  it  gives  a  right  of 
action  to  one  who  has  been  "aggrieved." 
.  Whether  we  contemplate  this  statute  from 
the  standpoint  of  a  passenger  as  a  remedial 
one  or  from  the  standpoint  of  the  railroad 
as  one  for  penalties,  a  reasonable  construc- 
tion of  it  seems  to  make  some  things  mani- 
fest. It  was  passed  in  the  interest  of  pub- 
lic convenience,  which  we  suppose  to  mean 
in  the  interest  of  the  general  traveling  pub- 
lic. It  was  passed  in  the  interest  of  a  pas- 
senger "desiring  to  make  a  continuous  trip" 
between  certain  points,  and  we  believe  that 
this  means  a  person  who  enters  on  or  con- 
tinues a  trip  with  the  real  and  actual  de- 
sire of  getting  to  some  place  and  whose  con- 
trolling purpose  is  interfered  with  or  de- 
feated if  the  railroad  company  unjustly  re- 
fuses to  give  him  a  transfer  which  would 
enable  him  to  reach  the  point  for  which  he 
has  set  out,  and  who,  therefore,  by  such  re- 
fusal, is  disappointed  and  defeated  of  his 
aim  and  an  "aggrieved  party."  We  do  not 
believe  that  the  appellant  comes  within  the 
contemplation  of  the  statutory  purposes  thus 
outlined.  His  controlling  thought  and  aim 
when  he  started  out  was  to  acquire  informa- 
tion in  regard  to  the  custom  of  respondent 
to  issue  or  not  issue  transfers  at  a  certain 
point  over  a  certain  route,  and  which  in- 
formation he  desired  for  use  in  litigation. 
If  he  fixed  in  his  mind  a  definite  point  of 
destination,  it  was  simply  because  he  con- 
ceived it  might  be  necessary  for  him  to 
travel  to  that  point  in  orc^er  to  acquire  the 
informalion.  As  a  matter  of  fact,  he  ac- 
quired the  information  which  he  desired  at 
every  separate  stage  of  his  journey  from  be- 
ginning to  end,  and  he  as  well  might  have 
stopped  at  the  end  of  the  first  stage  as  to 
have  continued  to  the  last  one,  except  that 
he  apparently  desired  to  accumulate  evi- 
dence as  well  as  information,  and  also  to 
lay  the  foundation  for  a  claim  for  illegal 
conduct  against  the  respondent  on  the  second 
theory  involved  in  this  case.  As  soon  as  he 
had  completed  this  purpose,  he  alighted  from 
the  car  and  returned  to  his  office.  By  the 
failure  to  issue  the  transfer  he  was  not  de- 
feated in  any  purpose  which  led  him  to  take 
the  respondent's  cars  for  he  had  accomplished 
all  that  he  had  desired  or  intended  to.  He 
was  not.  aggrieved  because  the  respondent 
by  a  refusal  to  issue  the  transfer  had  pre- 
vented him  from  consummating  some  plan 
which  it  w^as  bound  to  assist  him  in  con- 
summating by  issuing  the  transfer. 

It  is,  however,  urged  by  the  appellant, 
and  was  written  in  the  dissenting  opinion 
below,  that  we  ought  not  to  construe  the 
statute  before  us  as  we  have  done  because 
this  court,  in  the  case  of  Fisher  v.  New  York 
C.  &  H.  R.  R.  Co.  4G  N.  Y.  644,  has  decided 
that  which  forbids  such  construction.     We 
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do  not  regard  such  decision  as  so  holding. 
In  that  case,  as  is  well  known,  the  court 
had  before  it  for  consideration  chapter  185, 
p.  432,  Laws  1867,  providing,  "any  railroad 
company  which  shall  ask  and  receive  a  great- 
er rate  of  fare  than  that  allowed  by  law 
shall  forfeit  $50,  which  sum  may  be  recov- 
ered, together  with  the  excess  so  received, 
by  the  party  paying  the  same;"  and  it  was 
held  by  a  bare  majority  of  the  court  that  a 
recovery  could  be  had  by  a  party  who  rode 
and  paid  the  excessive  fare  simply  for  the 
purpose  of  obtaining  the  penalty,  the  court 
saying:  "The  forfeiture  is  imposed  upon 
the  company  for  its  act,  and  this  entirely 
irrespective  of  the  object  or  motive  of  the 
passenger  in  traveling.**  We  accppt  this  de- 
cision and  the  reasoning  which  led  to  it. 
The  penalty  or  "forfeiture,"  as  it  was  called, 
was  regarded  as  a  punishment  inflicted  on 
the  railroad  for  its  wrongful  act,  and  any 
"party"  was  made  a  proper  agent  for  in- 
flicting the  punishment.  As  we  have  al- 
ready indicated,  we  do  not  regard  the  lan- 
guage used  in  the  statute  now  before  us  in 
meaning,  purpose,  or  effect  as  at  all  similar 
to  or  the  equivalent  of  the  language  which 
was  used  in  the  statute  of  1857,  and  thus 
interpreted.  It  is  stated,  in  substance,  in 
the  dissenting  opinion  below,  that  no  dis- 
tinction is  to  be  drawn  between  the  two 
statutes  narrowing  the  right  to  sue  under 
the  later  one  simply  because  the  earlier  one, 
in  conferring  a  right  of  action,  iises  the 
word  "party"  while  the  other  one  employs 
the  word  "passenger;"  that  the  "party"  au- 
thorized by  the  earlier  statute  to  bring  an 
action  would  necessarily  be  a  "passenger;" 
and  that,  therefore,  such  word  "passenger" 
employed  in  the  later  statute  is  not  any 
more  restrictive  or  limited  in  its  meaning 
than  the  word  "party."  Neither  statute  is 
well  construed  by  reference  to  a  single  word. 
We  may  concede  that  the  "party"  mentioned 
in  the  statute  involved  in  the  Fisher  Case 
was  in  a  certain  sense  a  passenger,  but,  as 
we  have  pointed  out,  §  104  requires  that 
the  successful  plaintiff  shall  be  more  than  a 
passenger  simply  in  the  sense  of  paying  a 
fare  and  traveling  over  a  railroad.  If  we 
have  read  the  language  aright,  it  contem- 
plates and  requires  a  passenger  or  traveler 
of  a  certain  character,  one  who  actually  de- 
sires to  reach  some  point  of  destination  for 
a  purpose  only  accomplished  by  reaching 
that  point,  or  who  desires  to  be  carried  for 
some  recognized  purpose  even  though  noth- 
ing more  than  recreation,  and  whose  desire 
is  defeated  rather  than  consummated  by  the 
refusal  to  give  him  the  necessary  transfer. 
Neither  do  we  agree,  as  stated  in  the  dis- 
senting opinion  bolow,  that  "in  the  present 
case  'the  forfeiture  is  imposed  upon  the  com- 
pany for  its  act'  of  refusing  a  transfer,  and 
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charging  another  fare,  'and  this  entirely  ir- 
respective of  the  object  or  motive  of  the 
passenger  in  traveling.' "  In  the  Fisher 
Case,  as  we  have  pointed  out,  it  was  stated 
that  "the  forfeiture  is  imposed  upon  the  com- 
pany for  its  act,  and  it  is  entirely  irrespec- 
tive of  the  object  or  motive  of  the  passen- 
ger in  traveling."  Under  the  present  stat- 
ute, whatever  may  be  said  of  the  intent  to 
punish  the  corporation,  that  punishment  can 
only  be  inflicted  at  the  instance  of  a  pas- 
senger who  has  been  "aggrieved"  through 
being  prevented  from  accomplishing  that 
which  the  statute  attempted  to  make  secure. 
We  pass  to  the  consideration  of  the  other 
question  submitted  to  us,  whether  appellant 
is  entitled  to  a  judgment  under  the  provi- 
sions of  §§  39  and  101  of  the  railroad  law. 
Section  101,  so  far  as  it  is  material,  pro- 
vides as  follows:  "No  corporation  con- 
structing and  operating  a  railroad  under 
the  provisions  of  this  article,  or  of  chapter 
252  of  the  laws  of  1884,  shall  charge  any 
passenger  more  than  5  cents  for  one  continu- 
ous ride  from  any  point  on  its  road,  or  on 
any  road,  line,  or  branch  operated  by  it,  or 
under  its  control,  to  any  other  point  thereof, , 
or  any  connecting  branch  thereof,  within  the 
limits  of  any  incorporated  city.  .  .  . 
Not  more  than  one  fare  shall  be  charged 
within  the*  limits  of  any  such  city  .  .  . 
for  passage  over  the  main  line  of  road  and 
any  branch  or  extension  thereof  if  the  right 
to  construct  such  branch  or  extension  shall 
have  been  acquired  under  the  provisions  of 
such  chapter  or  of  this  article."  This  sec- 
tion, by  its  own  terms,  provides  no  penalty 
for  violation  thereof,  and  for  the  right  to 
recover  a  penalty  resort  must  be  had  to  the 
provisions  of  §  39.  We  shall  assume  for  the 
purposes  of  this  case,  without  deciding  it, 
that  §  39  does  napply  to  and  supplement 
§101.  The  line  on  Avenue  C,  on  which  ap- 
pellant claimed  the  right  to  ride  without 
payment  of  additional  fare,  does  not  directly 
and  of  itself  connect  with  the  line  in  De- 
lancey  street  on  which  he  first  took  passage 
and  paid  his  original  fare,  but  one  must 
reach  the  former  line  from  the  latter  one 
by  passage  over  a  third  line.  It  also  suffi- 
ciently appears  that  these  lines  originally 
were  owned  or  controlled  respectively  by 
different  companies  and  were  independent 
of  and  distinct  from  one  another,  and  final- 
ly, under  various  leases  and  contracts,  were 
assembled  with  very  many  other  lines  into 
a  general  railroad  system  controlled  and  op- 
erated by  the  respondent  which  was  orig- 
inally incorporated  and  organized  for  the 
purpose  of  operating  an  entirely  distinct  and 
insignificant  line  of  road.  We  shall  assume, 
without  discussion,  that,  under  the  provi- 
sions of  the  statute  quoted,  appellant  would 
have  been  entitled  to  ride  for  a  single  fare 
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over  the  entire  length  of  any  one  of  the 
three  lines.  That,  however,  does  not  meet 
his  needs  in  this  litigation.  He  is  com- 
pelled to  claim  and  ask  us  to  hold  that  the 
Delancey  street  line  and  the  Avenue  C  line 
were  respectively  a  road  owned,  operated,  or 
controlled  by  the  respondent  and  a  "con- 
necting branch  thereof,"  or  a  "main  line  of 
road  and  a  (any)  branch  or  extension  there- 
of." That  is,  the  narrow  question  is  wheth- 
er the  Avenue  C  line  can  be  regarded  as  a 
connecting  branch  or  extension  of  the  De- 
lancey street  line  or  vice  versa.  We  do  not 
think  that  it  can  be.  We  agree  with  the 
learned  counsel  for  the  appellant  that  his 
right  to  recover  in  this  litigation  is  not  to 
be  decided  by  the  sole  fact  that  he  did  or  did 
not  attempt  to  take  his  ride  in  a  single  car, 
and  whatever  was  said  or  intimated  in 
O'Connor  v.  Brooklyn  Heights  R.  Co.  123 
App.  Div.  784,  108  N.  Y.  Supp.  471,  appear- 
ing to  limit  on  that  ground  the  right  of  the 
litigant  to  recover,  is,  we  think,  too  narrow. 
But  it  does  seem  to  us  that  it  would  be  ex- 
travagant and  unreasonable  to  hold  that  the 
two  lines  of  road  mentioned,  originally  con- 
structed and  owned  by  separate  companies 
and  operating  different  lines  of  cars  and 
brought  into  physical  relation  on  the  route 
selected,  by  appellant  only  by  means  of  a 
third  intervening  line  of  road,  constituted 
ft  road  and  "connecting  branch  thereof"  or 
"main  line  of  road  and  any  branch  or  exten- 
sion thereof."  These  terms  suggest  an  orig- 
inal or  main  line  which  by  an  off-shoot  and 
secondary  and  tributary  line  has  been  ex- 
tended or  continued,  the  two  constituting 
a  single  continuous  and  connected  line  of 
road.  They  do  not  naturally  suggest  two 
originally  distinct  and  separate  lines  of  road 
not  constructed  with  reference  to  one  an- 
other or  coming  into  connection  with  each 
other,  and  which  have  become  related  to  each 
other  simply  because  they  have  been  taken 
into  a  general  railroad  system.  A  practical 
test  of  appellant's  theory  would-be  present- 
ed by  the  question  whether  the  road  which 
he  took  on  Delancey  street  and  another  road 
•  in  the  extreme  upper  part  of  New  York, 
originally  entirely  distinct  in  construction 
and  operation  and  separated  by  many  miles, 
could  be  regarded  as  road  and  connecting 
branch  simply  because  at  some  time  by  sep- 
arate leases  they  were  incorporated  into  a 
single  system,  and  one  could  be  reached 
from  the  other  by  traveling  over  many  dif- 
ferent intervening  lines.  The  construction 
which  we  adopt  as  in  accordance  with  what 
we  regard  as  the  ordinary  meaning  of  terms 
is,  we  think,  fortified  by  §  90  of  the  rail- 
road law,  which  deals  with  and  gives  a 
pretty  definite  idea  of  what  the  legislature 
intended  when  it  spoke  of  roads  and  branches 
and  extensions  thereof. 
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Our  construction  of  this  statute  adverse 
to  the  appellant's  contention  is,  we  think, 
also  supported  and  sanctioned  by  another 
consideration  of  much  importance.  In  con- 
struing a  statute,  we  have  a  right  to  con- 
sider conditions  existing  when  it  was  adopt- 
ed, and  whrch  it  must  be  assumed  the  leg- 
islature intended  to  meet,  and  also  other 
statutes  relating  to  the  same  subject.  Sec- 
tion 101  is,  in  effect,  a  re-enactment  of  stat- 
utory provisions  originally  found  in  §  13, 
chap.  252,  p.  314,  Laws  1884.  Under  the 
provisions  of  that  act,  surface  street  rail- 
road companies  enjoyed  what,  in  practical 
effect,  was  only  a  limited  right  to  make 
contracts  to  run  upon  and  use  the  railroad 
tracks  of  one  another,  and  it  is  doubtful 
whether  any  right  would  have  existed  en- 
abling the  Delancey  street  and  Avenue  C 
lines  to  make  a  contract  or  lease  one  with 
another  because  parallel  lines.  We  think 
it  cannot  be  claimed  that  the  l^slature 
then  could  have  contemplated  the  existence 
of  any  such  extensive  and  complicated  street 
surface-railroad  system  as  was  afterwards 
created  in  the  city  of  New  York,  or  that  it 
then  intended  to  deal  in  the  matter  of  fares 
with  all  of  the  constituent  lines  incorporat- 
ed into  such  a  system,  but  that  it  had  in 
mind,  as  the  statute  expressed,  the  ordinary 
case  of  a  road  and  direct  and  actually  con- 
necting branches  and  extensions.  Subse- 
quently chapter  305,  p.  525,  Laws  1885, 
was  .passed,  which,  in  effect,  re-enacted  some 
of  the  provisions  of  earlier  statutes  and  add- 
ed others,  and  which  expressly  secured  to 
different  surface  railroad  companies  the 
right  to  make  leases  and  contracts  of  and 
with  one  another;  and  under  which  provi- 
sions, continued  and  amended  from  time  to 
time,  it  became  possible  and  practical  to 
gather  together  an  extensive  system  of  for- 
mer independent  railroad  lines  like  that  now 
operated  by  the  defendant.  When  this  con- 
dition presented  itself,  the  legislature  re- 
cognized the  necessity  for  broader  safeguards 
securing  to  the  traveling  public  the  right  of 
travel  over  various  lines  in  a  single  system 
for  a  single  fare,  and  therefore,  by  the  same 
statute  last  referred  to,  adopted  provisions 
requiring  the  company  operating  the  differ- 
ent roads,  for  a  single  fare  to  give  a  trans- 
fer entitling  the  person  receiving  it  to  a  con- 
tinuous trip  over  the  different  roads  gath- 
ered together  under  a  contract  and  lease  as 
therein  providied,  and  which  provisions  have 
now  been  carried  into  §  104. 

The  question  at  once  arises,  and  we  think 
cannot  be  satisfactorily  answered  in  accord- 
ance with  appellant's  theory:  What  was  the 
object  in  adopting  these  provisions  of  1885, 
requiring  transfers  over  different  roads  of  a 
system,  if  the  prior  provisions  of  1884,  pro- 
viding for  a  single  fare  over  a  road  and  its 
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extension  or  connecting  branch,  already  cov- 
ered roads  which  did  not  actually  connect, 
but  were  parts  of  a  general  system?  We 
do  not  think  that  any  of  the  cases  especially 
relied  on  by  the  appellant  to  sustain  a  con- 
clusion different  from  that  reached  by  us 
fairly  do  so.  Muckle  v.  Rochester  R.  Co. 
79  Hun,  32,  29  N.  Y.  Supp.  732,  was  an  ac- 
tion of  assault  for  unlawfully  ejecting  the 
plaintiff  from  one  of  defendant's  cars,  and 
all  of  the  questions  therein  arose  in  connec- 
tion with  a  transfer  which  the  defendant 
had  issued.  The  court  did  say:  "The  pay- 
ment by  the  plaintiff  of  a  single  fare  of  5 
cents  entitled  him  to  one  continuous  passage 
from  any  one  to  any  other  point  of  the  rail- 
road operated  by  the  defendant.  Laws  1890, 
chap.  5C5,  §  101,  p.  1113."  We  are  not  able 
to  determine  just  what  this  statement  under 
any  circumstances  might  mean  as  applied 
to  the  railroad  operated  by  the  defendant, 
but  the  question  of  the  right  of  the  plain- 
tiff to  ride  for  a  single  fare  where  he  was 
going  does  not  appear  to  have  been  at  all 
disputed  or  considered.  The  defendant  as- 
sumed this  and  based  its  defense  entirely 
on  other  considerations.  In  the  case  of  Sen- 
ior V.  New  York  City  R.  Co.  Ill  App.  Div. 
39,  97  N.  Y'.  Supp.  645,  subsequently  affirmed 
by  this  court  in  187  N.  Y.  669,  80  N.  E.  1120, 
the  controversy  and  discussion  proceeded  on 
quite  different  lines  from  those  involved  here. 
In  Baron  v.  New  York  City  R.  Co.  120  App. 
Div.  134,  105  N.  Y.  Supp.  258,  no  three  of 
the  learned  judges,  as  we  read  the  different 
opinions,  united  in  passing  upon  the  question 
here  involved  in  the  manner  desired  by  the 
appellant.  The  actual  question  involved  in 
that  case  grew  out  of  facts  quite  different 
from  those  presented  here. 

In  conclusion,  we  think  that  each  of  the 
questions  certified  to  us  should  be  answered 
in  the  negative,  and  that  the  order  appealed 
from  should  be  affirmed  and  judgment  ab- 
solute entered  against  the  appellant,  on  his 
stipulation,  with  costs  in  all  courts. 

Gray,  Vann,  Werner,  Haight,  and 
Chase,  JJ.,  concur. 

Cullen,  Ch.  J.,  not  sitting. 
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Master  ^  minor  ^  negligence. 

1.  A  master  canriot  be  charged  with  neg- 
ligence in  employing  a  minor  to  work  on 
19L.R.A.(N.S.) 


dangerous  machinery  in  violation  of  the 
terms  of  a  statute  making  it  a  misdemeanor 
to  do  so,  if,  in  the  exercise  of  proper  vigi- 
lance and  due  caution,  he  was  led  to  be- 
lieve that  the  employee  was  above  the  statu- 
tory age. 
Same  ^  care  ^  representations. 

2.  One  about  to  employ  a  minor  cannot 
rely  alone  on  his  own  representation  or  that 
of  his  parents  as  to  his  age  in  order  to  ab- 
solve himself  from  liability  for  negligence 
in  case  the  employee  is  injured  in  his  serv- 
ice and  is  actually  of  such  an  age  that  the 
statute  makes  it  a  misdemeanor  to  employ' 
him. 

Evidence  —  admissions  —  age. 

3.  The  declarations  of  a  minor  as  to  his 
age  are  admissible  in  evidence  in  an  action 
by  him  to  hold  his  employer  liable  for  per- 
sonal injuries  because  he  was  employed  con- 
trary to  the  provision  of  a  statute  making 
it  a  misdemeanor  to  employ  minors  of  less 
than  a  specified  age. 

Witness  -—  impeachment  -—  admissions. 

4.  That  one  makes  the  adverse  party  his 
witness,  does  not  prevent  his  proving  admis- 
sions which  had  been  made  by  him  in  con- 
flict with  his  testimony. 

(January  5,   1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Monroe 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's   negligence.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Satterlee,  Blssell,  Taylor  Sk 
French,  for  appellant: 

An  employer  honestly  believing  a  minor's 
statements  as  to  his  age,  and  being  induced 
thereby  to  hire  him,  cannot  be  charged  by 
that  minor  with  negligence  in  hiring  him. 

Marino  v.  Lehmaier,  173  N.  Y.  530,  61 
L.R.A.  811,  66  N.  E.  672;  Danaher  v. 
American  Mfg.  Co.  126  App.  Div.  385,  110 
N.  Y.  Supp.  617;  Lee  v.  Sterling  Silk  Mfg. 
Co.  115  App.  Div.  589,  101  N.  Y.  Supp.  78; 
Bergman  v.  Neidhardt,  37  Misc.  804,  76  N. 
Y.  Supp.  900;  Wheeler  &,  W.  Mfg.  Co.  v. 
Jacobs,  2  Misc.  236,  21  N.  Y.  Supp.  1006; 
Larocque  v.  Conheim,  42  Misc.  613,  87  N. 
Y.  Supp.  626;  Cooley,  Torts,  149;  Bishop, 
Non-Contract  Law,  §  54;  Noonan  v.  Ober- 
meyer  &  L.  Brewing  Co.  50  App.  Div.  377, 
63  N.  Y.  Supp.  1006 ;  Tucker  v.  New  York 
C.  &  H.  R.  R.  Co.  124  N.  Y.  308,  21  Am. 
St.  Rep.  670,  26  N.  E.  916;  Stone  v.  Dry 


Note.  —  As  to  liability  of  master  for  in- 
jury to  minor  servant  who  secures  employ- 
ment by  misrepresenting  his  age,  see  Nor- 
folk &  W.  R.  Co.  V.  Bondurant,  15  L.R.A. 
(N.S.)  443,  and  case  note  appended  thereto. 
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Dock,  E.  B.  &  B.  R.  Co.  115  N.  Y.  104,  21 
N.  E.  712. 

In  a  civil  action  .the  admissions  by  a 
party  of  any  fact  material  to  the  issue  are 
always  competent  evidence  against  him, 
wherever,  whenever,  or  to  whomsoever 
made. 

Reed  v.  McCord,  160  N.  Y.  340,  54  N.  E. 
737;  Gould  v.  John  Hancock  Mut.  L.  Ins. 
Co.  114  App.  Div.  312,  99  N.  Y.  Supp.  833; 
Ankersmit  v.  Tuch,  114  N.  Y.  51,  20  N.  E. 
819;  Converse  v.  Sickles,  16  App.  Div.  52, 
44  N.  Y.  Supp.  1080,  affirmed  in  161  N.  Y. 
666,  57  N.  E.  1107;  Hall  v.  Naylor,  18  N. 
Y.  588,  75  Am.  Dec.  269.      . 

Mr.  George  H.  Harris,  with  Messrs. 
Mclnerney  &  Bechtold,   for  respondent: 

The  employment  of  a  child  in  a  factory  in 
violation  of  the  statute  is  the  wrongful  act 
that  imposes  the  liability. 

Gallenkamp  v.  Garvin  Mach.  Co.  91  App. 
Div.  147,  86  N.  Y.  Supp.  378,  reversed  on  dis- 
senting opinion  in  179  N.  Y.  588,  72  N.  E. 
1142;  Marino  v.  Lehmaier,  173  N.  Y.  530, 
01  L.R.A.  811,  66  N.  E.  572;  Bergman  v. 
Neidhardt,  37  Misc.  804,  76  N.  Y.  Supp. 
900;  Wheeler  &  W.  Mfg.  Co.  v.  Jacobs,  2 
Misc.  236,  21  N.  Y.  Supp.  1006;  Eckstein 
V.  Frank,  1  Daly,  334. 

Plaintiff's  declarations  in  respect  to  his 
age,  made  long  after  the  accident,  are  not 
competent  evidence  of  his  age. 

2  Wigmorc,  Ev.  §§  1481,  1841,  subsec.  3; 
Craufurd  v.  Blackburn,  17  Md.  54,  77  Am. 
Dec.  323;  1  Phillips,  Ev.  Cowen,  Hill,  &  Ed- 
wards, notes,  p.  202,  §  4,  p.  204;  1  Rice,  Ev. 
pp.  414,  415;  Haines  v.  Guthrie  L.  R.  13 
Q.  B.  Div.  828;  Eisenlord  v.  Clum,  126  N. 
Y.  566,  12  L.R.A.  836,  27  N.  E.  1024; 
Braintrce  v.  Hingham.  1  Pick.  247. 

Gnllen,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  action  is  brought,  servant  against 
master,  to  recover  damages  for  personal  in- 
juries caused  by  the  defendant's  negligence. 
The  complaint  charged  the  defendant, 
which  conducted  a  candy  factory,  with  em- 
ploying the  plaintiff,  who  at  the  time  was 
an  infant  under  the  age  of  fourteen  years, 
in  the  operation  of  dangerous  machinery,  in 
violation  of  §  70  of  the  labor  law  (Laws 
1897,  chap.  415,  p.  477),  and  that  the  ma- 
chinery was  not  protected  by  proper  safe- 
guards, as  required  by  §  81  of  that  law. 
The  answer  put  in  issue  the  extent  of  the 
plaintiirs  injuries,  and  the  other  alle- 
gations of  the  complaint,  except  plaintiff's 
employment  and  the  character  of  the  busi- 
ness carried  on  by  the  defendant.  The 
j)laintifY  recovered  a  verdict  at  the  trial 
term,  which  has  been  affirmed  by  the  appel- 
late division  by  a  divided  court.  On  the 
trial  evidence  was  given  by  the  plaintiff's 
19L.R.A.(N.S.) 


parents  as  to  the  date  of  his  birth,  which 
established  that  at  the  time  of  the  accident 
he  was  a  few  months  less  than  fourteen 
years  of  age.  The  defendant  gave  evidence 
to  the  effect  that,  when  the  plaintiff  sought 
employment,  he  represented  that  he  was 
more  than  sixteen  years  old.  In  submitting 
the  case  to  the  jury  the  learned  trial  judge 
charged:  "If  you  find  that  plaintiff  did 
in  fact  make  this  statement  as  to  his  age, 
then  you  are  further  to  inquire  and  de- 
termine whetlicr  defendant's  agent,  Cole- 
brook,  was  justified  in  relying,  as  he  says 
he  did,  upon  that  statement,  or  whether,  in 
the  exercise  of  reasonable  prudence  and  cau- 
tion before  actually  hiring  the  plaintiff,  he 
should  have  made  further  inquiry  and  re- 
ceived further  assurance  and  proof  of  the 
fact.  If  he  was  not  justified  in  relying 
solely  upon  plaintiff's  reprasentation  as  to 
his  age,  aided  by  his  observation  of  the 
personal  appearance  of  the  boy,  if  you  find 
he  made  such  representation,  if  there  was  in 
his  appearance,  or  in  any  other  fact  coming 
then  to  the  attention  of  this  agent  of  de- 
fendant, which  has  been  disclosed  by  the 
evidence,  which  would  naturally  have  led 
him  to  suspect  that  plaintiff  was  not  telling 
the  truth  about  his  age,  and  would  have 
led  an  ordinarily  prudent  person  to  make 
further  inquiry  on  that  subject  before  actu- 
ally hiring  the  plaintiff,  then  those  facts 
are  to  be  considered  by  you,  and  given  their 
due  weight  in  determining  whether  or  not 
this  agent  actually  believed,  and  was  jus- 
tified in  believing,  the  statement  plaintiff 
made  as  to  his  age."  This  was  the  whole  of 
the  court's  instructions  on  the  question. 
The  defendant  requested  the  court  to  charge, 
"If  the  plaintiff  falsely  stated  his  age  to 
the  officers  of  the  defendant,  and  led  them 
to  believe  that  he  was  actually  over  four- 
teen years  of  age  at  the  time  he  was  hired, 
and  if  they  were  justified  in  that  belief, 
then  they  are  not  guilty  of  negligence  in 
hiring  him,  and  the  jury  must  dismiss  that 
provision  of  the  labor  law  from  further  con- 
sideration." This  the  court  refused.  The 
defendant  thereupon  excepted,  and  that  ex- 
ception presents  the  first  question  for  our 
consideration. 

The  labor  law  makes  a  violation  of  its 
provisions  a  misdemeanor,  but  does  not  give 
a  civil  remedy  therefor  to  the  party  in- 
jured. Nevertheless  it  was  held  by  this 
court,  in  Marino  v.  Lehmaier,  173  N.  Y.  530, 
534,  61  L.R.A.  811,  66  N.  E.  572,  573,  that 
•a  violation  of  the  statute  was,  per  se,  evi- 
dence of  negligence  for  which  a  jury  might 
find  the  defendant  liable.  It  was  there  said 
by  Judge  Haight:  "We  think  it  is  very  evi- 
dent that  these  reasons  induced  the  legis- 
lature to  establish  definitely,  an  age  limit 
under  which  children  shall  not  be  employed 
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in  factories;  and,  to  our  minds,  the  statute, 
in  effect,  declares  that  a  child  under  the  age 
specified  presumably  does  not  possess  the 
judgment,  discretion,  care,  and  caution 
necessary  for  the  engagement  in  such  a  dan- 
gerous avocation,  and  is  therefore  not,  as  a 
matter  of  law,  chargeable  with  contributory 
negligence  or  with  having  assumed  the  risks 
of  the  employment  in  such  occupation." 
Under  this  doctrine,  the  gist  of  civil  lia- 
bility is  the  negligence  of  the  master  in  em- 
ploying a  person  of  such  tender  years  that 
the  legislature  has  forbidden  his  employ- 
ment. Therefore,  if  the  employer,  in  the 
exercise  of  proper  vigilance  and  due  cau- 
tion, is  led  to  believe  that  the  employee  is 
above  the  statutory  age,  he  cannot  well  be 
charged  with  negligence  in  employing  an  in- 
fant, whether  such  belief  would  be  available 
in  a  criminal  prosecution  or  not.  The  repre- 
sentation of  the  employee  as  to  his  age,  even 
if  accompanied  by  a  similar  statement  by 
his  parents,  is  not  conclusive  on  the  ques- 
tion. No  principle  of  estoppel  is  applicable 
to  the  case.  The  question  always  is  whether 
tlie  employer  is  justified  in  believing  that 
the  employee  is  of  sufficient  age  to  author- 
ize his  emplo3rment.  For  this  purpose  he 
may  not  rest  alone  on  the  representation  of 
the  plaintiff,  but  is  required  to  exercise 
proper  vigilance  to  discover  the  fact.  What* 
8uch  vigilance  would  dictate  differs  in  dif- 
ferent cases.  There  can  readily  be  imagined 
a  case  where  the  employee  is  of  such  mature 
ajipearance  that  the  employer  may  natural- 
ly and  properly  accept  his  statement  as  to 
age.  In  other  cases  the  appearance  of  the 
employee  might  be  the  exact  reverse.  No 
definite  rule  can  be  laid  down  to  relieve  the 
employer  from  liability  in  violating  the 
statute.  The  jury  must  be  satisfied  that, 
under  the  circumstances  of  the  particular 
case,  the  employer  believed,  and  was  justi- 
fied in  the  belief,  that  the  employee  was  of 
the  prescribed  age  for  work.  .  In  this  re- 
sjjoct  the  charge  of  the  learned  trial  judge 
as  to  the  circumstances  under  which  the 
defendant  would  be  liable,  despite  any  state- 
ment by  tjie  plaintiff  as  to  his  age,  was 
entirely  correct,  but  the  difficulty  is  that  as 
to  this  question  he  submitted  only  one  side 
of  the  case  to  the  jury;  that  is  to  say, 
what  facts  would  render  the  defendant  lia- 
ble. The  converse  of  the  proposition,  what 
would  relieve  the  defendant  from  liability, 
he  omitted  to  state,  and  it  was  simply  this 
omission  which  the  defendant  asked  to  have 
supplied  in  its  request  to  charge.  The 
refusal  was  therefore  error. 

On  the  trial  the  plaintiff  did  not  testify 
in  his  own  behalf  as  to  his  age.  The  ques- 
tion, however,  was  asked  him  by  the  defend- 
ant on  cross-examination.  His  testimony 
was  in  accord  with  that  given  by  his  par- 
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ents.  For  the  defense  it  was  sought  to 
prove  various  declarations  made  by  the 
plaintiff  as  to  his  age.  That  made  to  the 
defendant  at  the  time  of  his  employment 
was  admitted,  but  those  made  to  third  par- 
ties at  other  times  were  excluded.  The 
ruling  is  sought  to  be  justified  by  the 
learned  counsel  for  the  respondent  on  sev- 
eral grounds.  It  is  first  claimed  that  a 
person  is  not  a  competent  witness  as  to  his 
own  age,  and  therefore  his  declarations  to 
that  effect  are  also  incompetent.  While 
I  can  find  no  express  decision  in  this  state 
that  a  witness  may  testify  to  his  age,  as 
far  as  my  experience  goes  the  practice  has 
been  universal  to  permit  such  testimony, 
and  I  have  never  heard  its  competency  chal- 
lenged. The  question  has  been,  however, 
the  subject  of  determination  in  many  other 
states,  and  the  authorities  seem  to  be  uni- 
form that  the  witness  is  competent.  Hill  ▼. 
Eldridge,  126  Mass.  234;  Com.  v.  Steven- 
son, 142  Mass.  466,  8  N.  £.  341;  Hancock 
V.  Supreme  Council  C.  B.  L.  69  N.  J.  L.  308, 
55  Atl.  246;  Cheever  v.  Congdon,  34  Mich. 
296.  To  the  same  effect  is  the  doctrine  of 
text-books.  1  Wigmore,  Ev.  §667.  See 
cases  there  cited.  But  even  were  the  wit- 
ness incompetent  to  testify  to  that  fact  from 
lack  of  personal  recollection  as  to  his  birth, 
it  would  not  justify  the  exclusion  of  his  ad- 
mission on  the  subject  when  offered  in  be- 
half of  the  opposite  party.  In  Reed  v.  Me- 
Cord,  160  N.  Y.  330,  54  N.  E.  737,  the  plain- 
tiff introduced  in  evidence  a  statement  made 
by  the  defendant  as  to  the  details  of  an  ac- 
cident at  which  he  was  not  present.  It  was 
contended  that,  as  the  defendant's  admis- 
sions related  to  facts  not  of  his  personal 
knowledge,  they  should  have  been  excluded. 
It  was  held  that  the  admissions  were  prop- 
erly received. 

It  is  sought  to  justify  the  ruling  of  the 
trial  court  on  the  further  ground  that  the 
defendant,  by  examining  the  plaintiff  as  to 
his  age,  made  him  its  own  witness,  and 
could  not  impeach  him.  The  limitations  of 
the  rule  which  forbids  a  party  to  impeach 
his  own  witness  (assuming  the  plaintiff  to 
have  been  such,  which  we  do  not  decide)  are 
well  settled.  He  may  not  thereafter  intro- 
duce witnesses  to  prove  that  his  general 
reputation  is  bad,  and  that  he  is  unworthy 
of  credit;  nor  can  he  prove  statements  made 
out  of  court  in  contradiction  of  his  testi- 
mony on  the  stand,  and  he  cannot  contra- 
dict him  as  to  collateral  facts.  But  he  may 
prove  by  competent  testimony  that  the 
facts  material  to  the  issue  are  the  exact 
reverse  of  those  testified  to  by  his  witness, 
and  may  ask  the  jury  to  disbelieve  his 
statement,  and  credit  that  of  the  later 
witnt'ftses.  When,  however,  it  is  said  that 
one  cannot  impeach  his  own  witness  by  con- 
60 
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tradictory  statements  made  out  of  court, 
this  statement  must  be  limited  to  the  case 
of  a  witness  who  is  not  the  adverse  party. 
The  effect  of  such  contradictory  statements 
in  the  case  of  other  witnesses  is  merely  to 
impeach  the  witness  because  they  are  mere 
hearsay,  and  are  not  proof  of  the  fact  stat- 
ed. The  case  of  an  adverse  party  is  the 
exact  reverse.  "In  a  civil  action  the  admis- 
sions by  a  party  of  any  fact  material  to 
the  issue  are  always  competent  evidence 
against  him,  wherever,  whenever,  or  to 
whomsoever  made"  (Reed  v.  McCord,  160 
N.  Y.  341,  54  N.  E.  740),  excepting,  of 
course,  confidential  communications,  the 
disclosure  of  which  is  prohibited  by  stat- 
ute, such  as  from  client  to  counsel,  from 
patient  to  physician,  from  penitent  to 
clergyman  or  priest,  and  the  like.  The  cases 
relied  upon  by  the  learned  counsel  for  the 
plaintiff  as  asserting  a  contrary  doctrine 
are  not  in  point.  In  Thompson  v.  Blanch- 
ard,  4  N.  Y.  303,  311,  the  plaintiff  called  one 
of  the  defendants,  who  had  made  default  in 
the  action,  as  a  witness  against  his  code- 
fendant,  and,  having  been  disappointed  in 
his  testimony,  gave  evidence  of  contradic- 
tory statements  made  out  of  court.  This 
was  held  error,  but  of  course  the  declara- 
tions of  the  witness  were  not  competent  evi- 
dence against  his  codefendant.  The  opinion 
in  that  case  states  the  true  rule:  "But  the 
party  calling  a  witness  is  not  precluded 
from  proving  the  truth  of  a  particular  fact 
by  any  other  competent  testimony,  in  di- 
rect contradiction  to  what  such  witness  may 
have  "testified."  And,  as  already  stated,  the 
admissions  of  a  party  are  always  original 
competent  evidence.  In  Coulter  v.  Ameri- 
can Merchants'  Union  Exp.  Co.  56  N.  Y. 
586,  the  witness  whom  it  was  sought  to 
contradict  was  not  the  adverse  party.  The 
situation  was  the  same  in  Fall  Brook  Coal 
Co.  V.  Hewson,  168  N.  Y.  160,  43  L.R.A.  676, 
70  Am.  St.  Rep.  466,  62  N.  E.  1095.  The 
misconception  as  to  the  rule  arises  from  the 
failure  to  distinguish  between  declarations 
and  the  admissions  of  a  party,  which  latter, 
though  undoubtedly  declarations,  are  also 
very  much  more.  Declarations,  as  a  gen- 
eral rule,  are  mere  hearsay,  and  therefore 
incompetent,  while  admissions  of  a  party 
are  original  evidence  against  the  party 
making  them,  and  are  as  a  rule  sufficient 
to  establish  a  cause  of  action  or  defense 
without  further  evidence  of  the  fact. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

Edward    T.    Bartlett,    Halght,    Vann, 
lliscock,   and   Chase,  JJ.,  concur.     Wer- 
ner, J.,  not  sitting. 
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STATE  OF  NORTH  DAKOTA,  Appt, 

V. 

JOSIE  WESIE,  Respt. 
'(—  N.  D.  — ,  118  N.  W.  20.) 

Adultery  —  prosecution. 

Section  8903  of  the  Revised  Codes  of  1905 
reads:  "Adultery  is  the  voluntary  sexual 
intercourse  of  a  married  person  with  a  per- 
son other  than  the  offender's  husband  or 
wife;  and  when  the  intercourse  is  between 
a  married  woman  and  a  man  that  is  unmar- 
ried the  man  is  also  guilty  of  adultery.  No 
prosecution  .  .  .  shall  be  commenced  ex- 
cept on  the  complaint  of  the  husband  or 
wife,  and  no  prosecution  shall  be  commenced 
after  one  year  from  the  time  of  the  com- 
mitting of  the  offense."  Held,  that,  by  the 
provisions  of  this  section,  the  spouse  of 
either  of  the  guilty  parties  is  empovirered  to 
make  complaint  against  either  or  both  of 
them. 

(October  29,   1908.) 

Headnote  by  Spalding,  J. 


C€i9e  Note,  ^  Adultery ;  construction 
and  effect  of  provMons  requiring 
prosecution  to  he  upon  complairtl  of 
husband  or  wife. 

Such  provisions  are  said  to  be  grounded 
in  the  regard  which  the  law  has  for  the 
marital  relation  and  the  right  of  the 
husband  and  wife  to  condone  the  wrongs  of 
either  towards  the  other.  State  v.  Corliss, 
86  Iowa,  18,  61  N.  W.  1154;  State  v.  An- 
drews, 96  Iowa,  451,  64  N.  W.  404;  State  v. 
Oden,  100  Iowa,  22,  69  N.  W.  270. 

No  new  element  of  the  crime  is  added  by 
such  provisions.  State  v.  Donovan,  61  Iowa, 
278,  16  N.  W.  130;  State  v.  Maas.  83  Iowa, 
469,  49  N.  W.  1037;  People  v.  Isham,  109 
Mich.  72,  67  N.  W.  819;  State  ▼.  Brecht, 
41  Minn.  50,  42  N.  W.  602. 

There  appears  to  be  a  conflict  of  author- 
ity upon  the  substantive  question  as  to 
whether  the  innocent  spouse  can  commence 
a  prosecution  against  the  invading  guilty 
party  where  such  guilty  party  is  also  mar- 
ried, or  whether,  in  such  case,  the  prose- 
cution must  be  by  the  latter's  s^use.  The 
weight  of  authority  favors  the,  view  taken 
by  the  court  in  State  v.  Wesie. 

Thus,  in  Serra  v.  Mortiga,  204  U.  S.  470, 
51  L.  ed.  571,  27  Sup.  Ct.  Rep.  343,  it  ap- 
pears, and  was  conceded,  that,  under  the 
Philippine  law,  adultery  is  a  private  of- 
fense, and  can  be  prosecuted  only  upon  the 
complaint  of  the  aggrieved  husband,  who 
can  enter  such  complaint  against  his  wife, 
or  her  paramour,  or  both. 

And  in  People  v.  Davis,  52  Mich.  569,  18 
N.  W.  362,  Willson  v.  Daboll,  104  Mich. 
155,  62  N.  W.  293,  and  State  v.  Brecht,  su- 
pra, it  was  held  that,  where  the  guilty  par- 
ties were  both  married,  the  hunbRiid  of  th? 
one  or  the  wife  of  the  other  Qqul4  Qi9^kQ  the 
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PPEAL  by  the  State  from  a  judgment 

of  the  District  Court  for  Cass  County 

sustaining   a  demurrer   to   an   information 

charging  defendant  with  having  committed 

the  crime  of  adultery.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  Barnett  and  Seth 
W.  Richardson,  for  appellant: 

The  innocent  husband  of  the  guilty  wife, 
or  the  innocent  wife  of  the  guilty  husband, 
or  vioe  versa,  may  institute  the  prosecution 
against  both  guilty  parties. 

State  ▼.  Brecht,  41  Minn.  50,  42  N.  W. 
602;  State  v.  Maas,  83  Iowa,  469,  49  N.  W. 
1037;  Bayliss  v.  People,  46  Mich.  221,  9  N. 
W.  257;  People  v.  Davis,  52  Mich.  569,  18 
N.  W.  362;  Willson  v.  DaboU,  104  Mich.  155, 
62  N.  W.  293. 

Mr.  V.  R.  liovell  for  respondent. 

Spalding,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  the 


district  court  for  Cass  county,  sustaining 
a  demurrer  to  an  information  charging  the 
respondent,  a  married  woman,  with  having 
committed  the  crime  of  adultery  with  one 
Pratt,  a  married  man,  and  not  the  husband 
of  said  respondent.  The  information  fur- 
ther alleges  that  the  prosecution  against  the 
respondent  was  begun  upon  the  complaint 
of  the  wife  of  said  Pratt.  The  only  ques- 
tion for  determination  is  whether  the  wife 
of  a  man  charged  with  adultery  is,  under 
the  statute,  competent  to  make  complaint, 
as  a  basis  for  the  institution  of  a  criminal 
prosecution,  against  the  other  party  to  the 
crime,  namely,  the  guilty  woman.  Section 
8903  of  the  Revised  Codes  of  1905  provides, 
among  other  things,  that  "no  prosecution 
for  adultery  shall  be  commenced,  except  on 
complaint  of  the  husband  or  wife."  The 
construction  of  this  clause  will  determine 
this  appeal.  The  same  section  defines  adul- 
tery as  "voluntary  sexual  intercourse  of  a 
married  person   with  a  person  other  than 


complaint  against  either  of  the  guilty  par- 
ties; and  that  it  was  not  necessary  that  the 
complaint  should  be  made  by  the  wife  of 
the  defendant. 

But  in  Bush  v.  Workman,  64  Iowa,  205. 
19  N.  W.  910,  a  contrary  view  was  taken, 
and  it  was  held  that,  where  the  defendant 
was  married,  only  the  spouse  of  such  de- 
fendant could  commence  the  prosecution. 

The  authorities  agree,  however,  that, 
where  such  invader  is  unmarried,  and  by 
statute  both  participants  are  made  guilty 
of  adultery  if  either  is  married  (as  to 
"adultery"  where  but  one  of  the  parties  is 
married,  see  note  to  Bashford  v.  Wells,  18 
L.R.A.(N.S.)  580),  it  is  competent  for  the 
aggrieved  spouse  of  the  naramour  to  make 
complaint  against  the  guilty  invader.  State 
V.  Wilson,  22  Iowa,  364;  Bayliss  v.  People, 
46  Mich.  221,  9  N.  W.  257. 

In  State  v.  Oden,  supra,  it  was  held  that 
the  requirement  that  the  prosecution  must 
be  upon  the  complaint  of  the  husband  or 
wife  did  not  apply  where  the  defendant  was 
unmarried  when  the  crime  was  committed, 
though  he  was  married  before  complaint 
was  made  and  before  indictment  found. 

In  State  v.  Mahan,  81  Iowa,  121,  46  N. 
W.  855,  it  was  held  that,  where  the  indict- 
ment disclosed  no  fact  from  which  the  mar- 
riage of  defendant  could  be  inferred,  it  was 
not  necessary  to  aver  that  the  prosecution 
was  commenced  on  the  complaint  of  defend- 
ant's spouse;  and  that,  if  defendant  was  in 
fact  married,  the  failure  of  his  wife  to  make 
complaint  was  a  matter  of  defense. 

It  is  not  necessary  to  allege  in  the  in- 
dictment that  the  prosecution  was  begun  by 
the  husband  or  wife  of  dofendant.  State  v. 
Harmann,  135  Iowa,  167,  112  N.  W.  632; 
State  V.  Brecht,  supra. 

And  it  need  not  be  alleged  in  the  com- 
plaint that  the  complainant  is  the  wife  of  | 
defendant.    People  v.  Ishman,  100  Mich.  72, 
67  N.  W.  819.  ' 

19L.R.A.(N.S.) 


The  fact  that  the  prosecution  was  com- 
menced by  the  unoffending  spouse  of  de- 
fendant may  be  proved,  though  there  is  no 
allegation  to  that  effect  in  the  indictment. 
State  V.  Maas,  83  Iowa,  469,  49  N.  W.  1037 ; 
State  V.  Andrews,  95  Iowa,  451,  64  N.  W. 
404;  State  y.  Harmann,  supra. 

In  State  v.  Henke,  58  Iowa,  457,  12  N. 
W.  477,  it  was  held  that  the  averment  in 
the  indictment  that  the  prosecution  was 
commenced  by  the  defendant's  wife  raised 
no  presumption  tha't  it  was  so  commenced; 
and  it  devolved  upon  the  state  to  establish 
that  fact. 

And  the  fact  is  not  sufficiently  established 
to  sustain  the  averment  that  the  prosecu- 
tion was  commenced  by  the  wife,  by  merely 
showing  that  she  went  before  the  grand  jury 
as  a  witness  in  obedience  to  a  subpcena,  and 
there  testified  as  a  witness.  State  v.  Stout, 
71  Iowa,  343,  32  N.  W.  372. 

But  it  is  not  incumbent  upon  the  state  to 
establish  this  fact  beyond  a  reasonable 
doubt.  State  v.  Donovan,  61  Iowa,  278,  16 
N.  W.  130;  State  v.  Athey,  133  Iowa,  382, 
108  N.  W.  224. 

In  State  v.  Donovan,  supra,  it  was  held 
that  the  mere  appearing  of  a  wife  before 
the  grand  jury  in  response  to  a  subpcena, 
and  testifying  before  them  in  the  case,  sup- 
posing that  she  was  required  to  do  so,  but 
not  intending  to  prefer  the  charge  of  adul- 
tery against  her  husband,  was  not  a  com- 
plaint by  her  against  her  husband,  within 
the  meaning  of  the  law. 

In  State  v.  Roth,  17  Iowa,  336,  it  was 
held  that  neither  an  averment  in  the  in- 
dictment, nor  an  indorsement  on  its  back, 
that  the  prosecution  was  commenced  by  the 
defendant's  wife,  was  conclusive  against 
him;  but  that  he  could  show  the  fact  to  be 
otherwise,  and  have  the  benefit  of  it. 

Such  provision  does  not  require  that  the 
husband  or  wife  shall  continue  to  prosecute 
to   conviction;    but   i^   is   sufiicient  if   the 
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the  offender's  husband  or  wife,"  and   pro- 
vides that,  when  the  intercourse  is  between 
a  married  woman  and  a  man  that  is  un- 
married, the  man  is  also  guilty  of  adultery. 
The  state  contends  that  the  prosecution  can 
be  instituted  against   either   of  the  guilty 
parties,  by  the  spouse  of  either  one  of  them, 
while  the  respondent  insists  that  the  stat- 
ute, correctly  construed,  admits  only  of  a 
prosecution     upon    the    complaint    of    the 
spouse  of  the  party  who  is  being  proceeded 
against;  hence  that  the  prosecution  cannot 
proceed  or  be  maintained,  or  a  conviction  I 
had,  based  upon  the  complaint  of  Mrs.  Pratt ' 
against  Mrs.  Wcsie.    Laws  of  this  character  I 
are   evidently   enacted    for   the    purpose   of  i 
protecting  the  sanctity  of  the  home,  and  in  I 
recognition  of  the  principle  that  the  crime 
of  adultery  is  a  crime  peculiarly  infrinjjing  j 
upon  the  rights  of  the  innocent  parties  to  < 
the   marriage    relation,    and    that,    if    such  i 
innocent  parties  see  fit  to  condone  the  of- 
fense, and,  from  a  desire  to  avoid  scandal 
and  humiliation,  and  to  preserve  the  integ- 
rity of  the  home,  and  prevent  the  disgrace 
of  children  and  relatives,  refuse   to  prose- 
cute, the  public  is  not  sufficiently  interested 
or  injured  to  justify  the  institution  of  crim- 
inal proceedings,  as  in  other  cases,  by  any 
member  of  the  community. 

It   may   be   assumed  at   the   outset   that 
the  meaning  of  this  statute  in  respect  to  j 
who   is   competent   to   make  the  complaint , 
within  the  limits  mentioned  is  not  clear,  and  . 
that  in  such  case  the  court  is  justified  in  i 
seeking  aid  from  the  apparent  intention  of  i 
the  legislature,  and  the  construction  which  i 
other   courts   have   placed   upon  similar   or , 
identical    language    in    statutes    of    other 
states.    When  the  crime  of  adultery  is  com- 1 
mit ted  between  parties  who  are  married,  it  i 
is  an  injury  to  two  innocent  parties.     The 
act   cannot    be    committed    by    one    person  I 


alone,  but  requires  the  participation  of  i-wo, 
and  the  husband  and  wife  of  the  guilty  par- 
ties are  each  injured,  as  the  guilty  party  not 
only  injures  his  own  spouse,  but  in  the  same 
measure  injures  the  spouse  of  the  other  par- 
ty to  the  crime,  and  we  are  of  the  opinion 
that  the  intent  of  the  legislature  was  to 
provide  for  the  commencement  of  the  prose- 
cution for  this  crime  by  either  of  the  injured 
parties  against  either  or  both  of  the  guilty 
ones.  We  are  supported  in  this  conclusion 
by  what  we  consider  the  better  reason,  by 
authority,  and  by  certain  facts  of  history 
connected  with  this  legislation,  as  well  as 
by  consideration  of  the  whole  of  §  8903, 
supra.  This  provision  is  found  in  the  stat- 
utes of  Michigan,  Minnesota,  and  Iowa,  and 
has  been  passed  upon  by  the  courts  of  each 
of  these  states.  It  is  held  in  Baylies  ▼. 
People,  46  Mich.  221,  9  N.  W.  257,  that  the 
complaint  may  be  made  by  the  spouse  of 
the  party  who  is  not  being  prosecuted;  and 
in  People  v.  Davis,  52  Mich.  569,  18  N.  W. 
362,  the  court  states  that  it  sees  no  reason 
to  doubt  the  correctness  of  the  decision  in 
Bayliss  v.  People.  It  has  been  referred  to 
and  passed  upon  in  other  Michigan  cases, 
which  it  is  unnecessary  to  refer  to.  In 
State  v.  Brecht,  41  Minn.  50,  42  N.  W.  602, 
the  supreme  court  of  Minnesota,  in  passing 
upon  this  provision,  uses  the  following  lan- 
guage: "It  must  be  entirely  apparent,  the 
policy  of  the  statute  as  to  this  offense  being 
that,  if  the  parties  injured  choose  to  ac- 
quiesce in  the  wrong  done,  no  one  else  ought 
to  be  allowed  to  move  in  the  matter;  that, 
where  there  are  two  persons  injured,  either 
may  complain,  as,  where  the  guilty  parties 
arc  both  married,  the  husband  of  the  one 
or  the  wife  of  the  other  may  make  the  com- 
plaint." 

In  Iowa  the  opposite  conclusion  has  been 
reached;    but   the   court   of  that  state  has 


prosecution  is  commenced  on  his  or  her 
complaint.  After  it  is  thus  commenced,  it 
may  be  continued  without  further  co-opera- 
tion on  his  or  her  part.  State  v.  Baldy,  17 
Iowa,  39;  State  v.  Dingee.  17  Iowa,  23*2. 

When  the  prosecution  is  commenced  by 
the  husband  or  wife,  it  is  not  necessary  that 
he  or  she  appear  further  in  the  case  to 
prosecute  it.  State  v.  Briggs,  68  Iowa,  416, 
27  N.  W.  358. 

l^j>on  the  request  of  the  complaining 
spouse  the  prosecution  should  bo  discon- 
tinued. People  V.  Dalrvmplo,  55  Mich.  510. 
22  N.  W.  20;  Hosford  v.  Gratiot  Circuit 
Judge,  129  Mich.  ;i()2,  88  N.  W.  627. 

After  the  husband  and  wife  have  been 
divorced,  the  one  cannot  institute  a  prose- 
cution against  the  other  for  adultery  com- 
mitted prior  to  the  divorce  and  during  the 
existence  of  the  ninrria^e  relation.  State 
v.  Loftus,  12.S  Iowa.  r)29.  104  N.  W.  900; 
Ke  Smith,  2  Okla.  153,  37  Pac.  1099. 
19L.R.A.(N.S.) 


It  was  held,  however,  in  State  v.  Smith, 
108  Iowa,  440,  79  N,  W.  115,  that,  on  the 
remarriage  of  husband  and  wife  after  a  di- 
vorce, the  husband  could  commence  a  prose- 
cution against  a  third  person  for  adultery 
committed  with  the  wife  during  their  for- 
mer marriage. 

Tlie  fact  that  the  prosecution  must  be 
commenced  on  the  complaint  of  the  unof- 
fending spouse  of  one  of  the  guilty  par- 
ties does  not  make  the  complainant  a  party 
so  as  to  render  him  incompetent  to  testify 
in  the  case.  Parsons  v.  People,  21  Mich. 
509. 

The  statute  which  allows  to  the  injured 
wife  or  husband  the  exclusive  privilege  of 
prosecuting  the  guilty  parties  contemplaie-i 
that  the  injured  wife  will  proceed  irrespec- 
tive of  her  husband's  consent  and  in  spite 
of  him.  Pei^plc  v.  Knapp,  42  Mich.  267, 
36  Am.  Rep.  438,  3  N.  W.  927. 
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held  that  an  exception  exists  to  the  rule 
which  they  have  established,  when  one  of 
the  guilty  parties  is  unmarried.  In  such 
case  it  holds  that  the  complaint  may  be 
made  by  the  spouse  of  the  guilty  married 
party,  against  the  guilty  unmarried  party. 
It  is  unnecessary  to  discuss  at  length  the 
reasoning  of  the  court,  but  we  see  no  reason 
for  excluding  the  guilty  married  party,  and 
at  the  same  time  including  the  guilty  un- 
married party,  in  the  construction  of  the 
language  in  question,  when  it  is  clearly  as 
applicable  to  one  as  to  the  other.  This  de- 
tracts very  largely  in  our  estimation  from 
the  weight  which  should  be  given  the  Iowa 
authorites  upon  this  question.  One  of  the 
authorities  cited  from  that  state  is  State  v. 
Roth,  17  Iowa,  336.  The  decision  was  by  a 
divided  court;  and,  while  a  strong  argument 
ifl  made  in  the  majority  opinion  in  support 
of  its  theory,  we  deem  the  reasoning  of 
Chief  Justice  Wright,  in  his  dissenting  opin- 
ion, far  more  convincing  than  that  of  the 
majority.  Some  of  his*  reasoning  is  worthy 
of  quotation.  Among  other  things,  he  says: 
"At  best  the  clause  of  the  statute  under  con- 
sideration may  and  does  permit,  in  too 
many  instances,  a  crime  which  shocks  the 
moral  sense  of  the  community  to  go  unpun- 
ished; but,  under  the  construction  given  to 
it  by  the  majority,  it  becomes  even  more 
obnoxious  and  objectionable.  It  is  certainly 
a  monstrous  anomaly  that  the  feelings  of 
society  8houl4  be  outraged,  and  a  whole 
community  injured,  by  the  undisputed  com- 
mission of  this  offense  continued  for  months 
and  years,  and  that,  under  the  law,  there  is 
no  remedy  so  long  as  the  husband  or  wife, 
either  from  fear  of  his  own  or  her  own  deg- 
radation, declines  or  refuses  to  apply  the  rem- 
edy. But,  when  we  go  one  step  further  and 
say  that  the  wife  of  a  guilty  husband  can- 
not complain  against  the  wife  of  another 
husband,  but  can  only  complain  of  her  hus- 
band, and  that  such  other  wife  must  escape 
punishment  if  her  husband  does  not  com- 
plain against  her,  the  outrage,  to  my  mind, 
is  still  greater,  and  we  ought  to  hesitate 
long,  and  be  Justified  by  the  most  cogent 
considerations,  before  giving  to  the  statute 
a  construction  involving  such  consequences. 
.  .  .  And  so  I  say  in  this  case,  when 
the  wife  complained  against  Mary  Slarett, 
she  could  not  do  so  without,  in  the  language 
of  the  court  below,  'making  the  same 
against  the  husband  as  well.'  The  law  will 
not  allow  her  to  make  a  half  complaint,  to 
make  a  partial  prosecution,  to  commence, 
and  not  to  commence,  to  halve  the  adultery, 
to  say  to  the  grand  jury,  *Do  your  duty,  and 
have  regard  to  the  oaths  you  have  sworn 
as  to  one  party,  but  disregard  all  as  to  the 
other.'  But  I  am  told  that  the  lanrruage 
*the  husband  or  wife'  moans  the  husband  or 
wife  of  the  party  against  whom  the  prose- 
19L.RJ^.(N.S.) 


cution  is  commenced.  And  stress  is  placed 
upon  the  definite  article  *the'  as  favoring  the 
construction.  I  answer  that  the  legislature, 
in  expressing  their  intention,  had  to  use 
language,  either  definite  or  indefinite,  and 
suppose  they  had  V  husband  or  wife,  in- 
stead of  *the'  husband  or  wife.  Then  any- 
one who  was  so  fortunate  as  to  have  a  hus- 
band or  wife  could  set  the  wheels  of  the  law 
in  motion,  the  unmarried  portion  of  society 
only  being  insulted,  and  wronged  without 
the  power  of  redress.  This,  however,  was 
not  the  purpose  of  the  legislature,  and  hence 
they  used  the  language  more  definite  and 
limited  in  its  scope  and  purpose.  The  mean- 
ing, I  think,  is  that  the  husband  or  wite 
whose  domestic  peace  and  quiet  has  been  dis- 
turbed, whose  rights  have  been  violated,  who 
is  unwilling  to  submit  to  the  disgrace  and 
ignominy,  may  commence  the  prosecution 
against  either  or  both  of  the  parties  to  the 
crime;  and  that,  while  they  alone  can  com- 
mence the  prosecution,  when  once  they  do 
commence,  it  must  go  through,  and  the  law 
take  its  course  with  all  connected  with  the 
crime,  or  who  are  legitimately  involved  in 
the  prosecution, — not  against  them  by  name 
and  in  terms,  but  in  the  crime  of  which  com- 
plaint is  made."  Again,  it  is  self-evident, 
in  view  of  the  provisions  of  the  section 
quoted,  that  where  an  unmarried  man  is 
guilty  of  the  crime  of  adultery,  if  the  con- 
tention of  the  respondent  in  this  case  is  to 
be  sustained,  the  legislature  has  branded 
him  as  a  criminal,  but  has  provided  no  pos- 
sible means  whereby  he  can  be  prosecuted. 
Such  an  absurdity  goes  a.  long  way  toward 
sustaining  the  contention  of  the  state. 

There  is,  however,  one  additional  reason 
supporting  our  construction  of  this  lan- 
guage. Wlien  the  Code  was  revised  and  re- 
enacted  in  1895,  as  shown  by  the  records, 
it  included  the  words  "of  the  accused," 
making  the  provision  read,  "No  prosecution 
for  adultery  shall  be  commenced  except  on 
the  complaint  of  the  husband  or  wife  of  the 
accused."  The  added  words  were  omitted 
from  the  Code  as  printed,  and  in  1897  the 
legislature  amended  the  section  in  question 
by  striking  out  the  limitation.  Undoubted- 
ly the  legislature  had  two  objects  in  doing 
this,  one  of  which  was  to  make  the  law 
stand  as  printed  in  the  Code,  and  the  other 
to  open  the  door  to  prosecution  being  com- 
menced by  either  innocent  party  against 
either  guilty  party.  We  are  not  justified  in 
presuming  that  the  only  purpose  of  the  leg- 
islature was  to  harmonize  the  law  with  the 
printed  Code,  because,  had  this  been  its  only 
intent,  it  could  have  re-enacted  the  provi- 
sion, and  included  the  words  omitted  in  the 
printed  law. 

The  judgment  is  reversed,  and  the  cause 
remanded* 
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LEHIGH     VALLEY     RAILROAD     COM- 
PANY, Appt. 

(—  N.  Y.  — ,  87  N.  E.  86.) 

Master  —  negHicence  —  evidence. 

1.  Evidence  that  a  bolt  was  miflsini?  froni 
a  car  which  had  been  in  a  wreck,  aftr  it 
had  been  removed  to  the  railroad  yards,  is 
not  sufficient  to  charge  the  railroad  com- 
pany with  negligence  which  would  render  it 
liable  for  injuries  growing  out  of  the  wreck, 
although  the  absence  of  such  a  bolt  might 
be  found  to  increase  the  chance  of  the  ac- 
cident which  occurred. 

Same  ^  sufficiency. 

2.  A  cause  of  action  against  a  railroad 
company  for  injuries  to  a  brakeman  by  the 
derailment  of  a  train  is  not  established  by 
evidence  that  one  of  the  trucks  under  tho 
car  was  defective,  without  showing  which 
one,  and  that  a  defective  forward  truck 
might  have  caused  the  accident  without 
showing  that  it  was  so  caused. 

Same  ^  overturning  car  —  presumption . 

3.  The  derailment  and  overturning  of  a 
freight  car  in  a  train  is  not  such  evidence  of 
negligence  on  the  part  of  the  railroad  com- 
pany towards  its  brakeman  as  to  cast  upon 
it  the  burden  of  exonerating  itself  from  the 
charge  of  negligence  to  absolve  itself  from 
liability  for  injury  to  him  thereby. 

(Edward  T.  Bartlett  and  Vann,  JJ.,  dis- 
sent.) 

(January  29,  1009.) 

APPEAL  by  defendant  from  a  judgment  ot 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a 
judgment  of  a  trial  term  for  Ontario  County 
granting  a  nonsuit  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintifT's  intestate.    Reversed. 

Statement  by  Hiscock,  J.: 

The  action  was  brought  to  recover  dam- 
ages sustained  by  the  death  of  the  plaintifT's 
intestate  alleged  to  have  been  caused  by  the 


negligence  of  the  defendant  in  the  mainte- 
nance and  operation  of  its  road  ani  ears. 
Although  quite  unsatisfactory  at  some 
points,  we  shall  assume  that  there  was  evi- 
dence tending  to  establish  the  following 
facts:  The  intestate  was  a  freight  brake- 
man  in  the  employ  of  defendant.  One  even- 
ing as  he  was  riding  in  the  line  of  his  duty 
on  top  of  a  train  of  freight  cars,  one  of  the 
latter  became  derailed  and  tipped  over  on 
him  and  killed  him.  This  happened  as  the 
train  was  going  around  a  curve  of  about  6 
degrees  at  a  speed  of  from  4  to  6  miles  an 
hour.  The  car  which  tipped  over  was  a 
loaded  one.  After  the  accident  it  was  found 
lying  on  its  side  diagonally  across  the  track 
detached  from  the  car  both  in  front  and  in 
the  rear  of  it  with  its  top  turned  towards 
the  engine  and  its  trucks  derailed.  Car- 
wheel  marks  were  found  on  the  ties  for  a 
distance  of  about  170  feet  back  from  where 
the  car  lay,  and  at  that  distance  a  mark  or 
cut  was  found  on  the  right-hand  rail  (look- 
ing towards  the  engyie)  indicating  that  a 
car  wheel  had  run  across  the  rail  at  this 
point.  This  mark  and  the  marks  on  the  ties 
showed  that  the  wheels  left  the  track  to- 
wards the  right,  increasing  their  divergence 
as  they  moved  along.  Near  this  point  of 
the  commencement  of  the  wheel  marks  there 
was  a  space  at  the  joint  of  two  rails  %  of 
an  inch  in  width  which  was  from  %  to  y^  of 
an  inch  more  than  the  ordinary  space. 
Within  this  distance  of  170  feet  there  were 
two  or  three  ties  of  which  the  ends  on  one 
side  of  the  track  were  not  close  up  against 
the  rails,  and  a  few  ties  which  showed  signs 
of  superficial  wear  and  decay;  also,  some 
appearance  of  quicksand  in  the  track  bal- 
last. The  end  of  the  car  next  in  the  rear 
of  the  one  mentioned  also  was  derailed  by 
the  accident.  The  wreckage  was  taken  to 
defendant's  yard  at  Say  re,  and  subsequently 
two  trucks,  somewhat  identified  as  those 
belonging  to  the  overturned  car,  were  exam- 
ined. In  the  case  of  one  of  them  it  was 
found  that  a  column  bolt  wus  missing,  and 
also  that  the  nut  at  one  end  of  one  of  the 
trusses  designed  to  support  the  bolster  was 
wanting,  and  that  the  truss  had  receded 
from  its  proper  position  by  several  inches; 


Note.  —  As  shown  in  the  note  to  Fitz- 
gerald v.  Southern  R.  Co.  6  L.R.A.(N.S.) 
337,  there  is  a  conflict  of  authority  upon  the 
question  whether  the  rule  of  res  ipsa  loqui- 
tur is  ever  applicable  as  between  master 
and  servant.  New  York,  however,  is  one 
of  the  jurisdictions  which  recognizes  such 
rule  as  between  master  and  servant  when 
the  circumstances  are  such  as  to  make  it 
applicable.  The  opinion  and  decision  in 
Hen  SON  v.  Lehigh  Valley  R.  Co.  illustrate 
the  point,  elaborated  in  that  note,  that  the 
doctrine  has  a  much  narrower  application 
between  master  and  servant  than  between 
19L.R.A.(N.S.) 


carrier  and  passenger,  for  the  reason  that — 
according  to  the  common  phraseology,  at 
least — the  carrier  owes  a  higher  degree  of 
duty  to  a  passenger  than  a  master  to  a  serv- 
ant. The  necessity  of  reasonably  repelling 
the  application  of  the  doctrine  of  assumed 
risk  and  the  fellow-servant  rule,  which  are 
distinctive  of  the  relation  of  master  and 
servant  and  entirely  inapplicable  between 
carrier  and  passenger,  frequently  affords 
another  reason  for  the  narrower  application' 
of  the  rule  res  ipsa  loquitur  as  between  i 
ter  and  servants 
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the  thread  where  the  nut  was  missing  being 
worn  and  rusted.  The  column  bolt  and  this 
truss  rod  were  each  part  of  the  construction 
designed  to  support  and  distribute  the 
weight  of  the  superstructure  of  the  car,  and 
the  absence  of  the  column  bolt  and  the  de- 
fectire  condition  of  the  truss  rod  tended  to 
weaken  this  construction  and  allow  the 
weight  of  the  car  to  break  down  the  bolster 
and  settle  down  on  the  side  gearing  of  the 
truck,  and  thus  prevent  the  latter  from 
turning  readily  on  a  curve,  and,  on  the 
other  hand,  make  the  wheels  of  the  truck 
liable  to  "jump"  the  rails.  The  bolster  was 
found  broken  after  the  accident.  There  was 
nothing  to  indicate  how  long  the  column 
bolt  had  been  missing. 

Mr.  Lyman  M.  Bass,  with  Messrs. 
Kenefick,  Cooke,  St  Mitchell,  for  appel- 
lant!: 

The  presumption  is  that  the  master  has 
exercised  due  care  in  providing  for  serv- 
ants safe  appliances  and  a  safe  place  to 
work.  • 

Cahill  ▼.  Hilton,  106  N.  Y.  512,  13  N. 
E.  339;  Wood,  Mast.  &  S.  $§  346,  346;  4 
Thomp.  Neg.  S  3864,  p.  127;  Painton  v. 
Northern  C.  R.  Co.  83  N.  Y.  7;  Powers  v. 
New  York  C.  &  H.  R.  R.  Co.  60  Hun,  19,  14 
.N.  Y.  Supp.  408. 

Negligence  of  the  defendant  cannot  be  pre- 
sumed from  the  happening  of  the  accident. 

DeGraff  v.  New  York  C.  ft  H.  R.  R.  Co. 
76  N.  Y.  125;  Grant  v.  Pennsylvania  &  N. 
Y.  Canal  ft  R.  Co.  133  N.  Y.  657,  31  N.  E. 
220;  Dobbins  v.  Brown,  119  N.  Y.  188,  23 
N.  E.  537;  Rende  v.  flew  York  ft  T.  S.  S. 
Co.  187  N.  Y.  382,  80  N.  E.  206;  Starer 
▼.  Stem,  100  App.  Div.  398,  91  N. 
Y.  Supp.  821;  Moran  v.  Mulligan,  110 
App.  Div.  208,  97  N.  Y.  Supp.  7; 
Cunningham  ▼.  Dady,  191  N.  Y.  152,  83 
N.  E.  689 ;  Stackpole  v.  Wray,  99  App.  Div. 
262,  90  N.  Y.  Supp.  1045;  Fink  v.  Slade, 
66  App.  Div.  105,  72  N.  Y.  Supp.  821 ;  Lane 
▼.  New  York  Contracting  Co.  125  App.  Div. 
808,  110  N.  Y.  Supp.  91;  Bums  v.  Old  Sterl- 
ing Iron  &  Min.  Co.  188  N.  Y.  175,  80  N.  E. 
927;  Warner  v.  Erie  R.  Co.  39  N.  Y.  468; 
Patton  V.  Texas  ft  P.  R.  Co.  179  U.  S.  658, 
46  L.  ed.  361,  21  Sup.  Ct.  Rep.  275;  Chicago 
ft  N.  W.  R.  Co.  V.  O'Brien,  67  C.  C.  A.  421, 
132  Fed.  593;  Northern  P.  R.  Co.  v.  Dixon, 
71  C.  C.  A.  555,  139  Fed.  737. 

Mr.  W.  Smith  O'Brien,  for  respondent: 

The  death  of  plaintiff's  intestate  having 
been  caused  by  the  derailment  of  a  car,  the 
ownership,  management,  and  control  of 
which,  as  well  as  of  the  roadbed,  was  vested 
exclusively  in  the  defendant,  proof  of  the 
accident  and  the  attendant  circumstances 
cast  upon  the  defendant  the  burden  of  ex- 
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plaining  its  cause;  and  it  was  error  to 
grant  defendant's  motion  for  a  nonsuit. 

Edgerton  v.  New  York  ft  H.  R.  Co.  39  N. 
Y.  227 ;  Adams  v.  Union  R.  Co.  80  App.  Div. 
136,  80  N.  Y.  Sfipp.  264;  Areson  v.  T^ng 
Island  R.  Co.  10  N.  Y.  S.  R.  331 ;  Seybolt  v. 
New  York,  L.  E.  &  W.  R.  Co.  95  N.  Y.  563, 
47  Am.  Rep.  75;  Breen  v.  New  York  C.  ft 
H.  R.  R.  Co.  109  N.  Y.  297,  4  Am.  St.  Rep. 
450,  16  N.  E.  60;  Caldwell  v.  New  Jersey  S. 
B.  Co.  47  N.  Y.  293;  Griffen  v.  Manice,  166 
N.  Y.  188,  52  L.R.A.  922,  82  Am.  St.  Rep. 
630,  59  N.  E.  925;  Eaton  v.  New  York  C.  ft 
H.  R.  R.  Co.  163  N.  Y.  391,  79  Am.  St.  Rep. 
600,  57  N.  E.  609;  McGuire  ▼.  Bell  Teleph. 
Co.  167  N.  Y.  208,  52  L.R.A.  437,  60  N.  E. 
433;  Byrne  v.  Eastmans  Co.  163  N.  Y.  461, 
57  N.  E.  738;  Bushby  v.  New  York,  L.  E.  ft 
W.  R.  Co.  107  N.  Y.  374,  1  Am.  St.  Rep.  844, 
14  N.  E.  407. 

It  is  not  to  be  expected  that  the  proof 
furnished  in  case  of  a  derailment  will  be  of 
such  certain  character  as  to  amount  to  a 
demonstration,  and  leave  no  question  of 
of  fact  to  be  considered  by  a  jury. 

Hart  v.  Hudson  River  Bridge  Co.  80  N. 
Y.  622;  Durkin  v.  Sharp,  88  N.  Y.  225; 
France  v.  New  York  C.  ft  H.  R.  R.  Co.  118 
App.  Div.  550,  102  N.  Y.  Supp.  991. 

It  is  the  duty  of  the  master  to  furnish 
his  employees  with  suitable  tools  and  ap- 
pliances with  which  to  work,  and  exercisa  a 
proper  inspection  for  the  purpose  of  keeping 
the  same  in  repair. 

Painton  v.  Northern  C.  R.  Co.  83  N.  Y. 
7;  Eaton  v.  New  York  C.  ft  H.  R.  R.  Co. 
and  Byrne  v.  Eastmans  Co.  supra;  Bailey 
V.  Rome,  W.  ft  O.  R.  Co.  139  N.  Y.  302,  34 
N.  E.  918;  McGuire  v.  Bell  Teleph.  Co.  167 
N.  Y.  208,  52  L.R.A.  437,  60  N.  E.  433;  Gus- 
tafson  V.  Young,  91  App.  Div.  433,  86  N.  Y. 
Supp.  851. 

Hiscock,  J.,  delivered  the  opinion  of  the 
court : 

A  decision  in  this  case  is  not  free  from  dif- 
ficulties whichever  way  it  goes.  The  appel- 
late division,  in  reversing  the  judgment  of 
nonsuit,  held  that  the  plaintiff  had  failed  to 
establish  her  allegations  of  negligence  with 
one  exception.  We  think  that  this  decision 
was  clearly  right  in  so  far  as  it  held  that 
no  sufficient  connection  had  been  shown  be- 
tween the  accident  and  various  alleged  de- 
fects in  defendant's  track  and  car.  It  would 
not  only  be  speculation,  but  speculation  in 
the  face  of  opposing  evidence,  to  hold  that 
the  space  between  two  of  the  rails  or  the  al- 
leged defects  in  the  ties  or  ballast  caused 
the  car  which  killed  intestate  to  leave  the 
track.  While  a  jury  probably  might  be 
permitted  to  say  that  the  absence  of  a 
column  bolt  tended  to  impair  the  construc- 
tion of  a  loaded  freight  car  so  as  to  in- 


704 


OHIO  SUPREME  COURT. 


Dbc., 


sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

Statement  by  Crew,  J.: 

On  January  31,  1907,  the  plaintiff  in  er- 
ror, David  B.  McGill,  commenced  an  action 
in  the  court  of  common  pleas  of  Lorain 
county,  Ohio,  against  the  defendant  in  error, 
the  Cleveland  &  Southwestern  Traction 
Company,  to  recover  damages  for  personal 
injuries  received  by  him  on  October  23,  1906, 
while  in  the  employ  of  said  defendant  com- 
pany. The  petition  filed  by  him,  omitting 
caption  and  verification,  was  in  the  words 
and  figures  following:  "Now  comes  the 
plaintiff,  David  B.  McGill,  and  says  that  the 
defendant,  the  Cleveland  &  Southwestern 
Traction  Company,  is  now,  and  was,  on  the 
23d  day  of  October,  1906,  a  corporation 
duly  organized  under  the  laws  of  the  state 
of  Ohio,  and,  as  such  corporation,  owned,  op- 
erated, and  controlled  a  line  of  electric 
railway  extending  from  the  city  of  Cleve- 
land, in  the  county  of  Cuyahoga,  to  the  vil- 
lage of  Wellington,  county  of  Lorain,  and 
elsewhere;  that  in  said  village  of  Welling- 
ton at  said  time,  near  the  public  square,  de- 
fendant maintained  a  certain  side  track 
and  other  equipment  used  by  the  defendant 
in  the  operation  and  maintenance  of  its  said 
line  of  railway;  avers  that  on  and  prior  to 
the  23d  day  of  October,  1906,  plaintiff  was 
in  the  employ  of  the  defendant  company,  in 
the  capacity  of  helper  to  one  Mike  Gibbons, 
who  was  then  in  the  employ  of  the  defend- 
ant company  in  Wellington,  Ohio,  as  car 
inspector.  Plaintiff  avers  that  he  controlled 
no  person,  and  was  subject  to  the  orders, 
direction,  and  control  of  his  said  foreman  or 
boss,  MikQ  Gibbons;  avers  that,  at  said 
time,  defendant  maintained,  as  aforesaid,  a 
certain  side  track  along  the  main  street  in 
said  village  of  Wellington,  where  the  de- 
fendant placed  certain  of  its  cars,  from  time 
to  time,  to  be  inspected,  repaired,  and 
cleaned;  avers  that  it  was  plaintiff's  duty, 
among  other  things,  at  said  time,  to  assist, 
under  the  direction  of  said  boss  or  foreman, 
in  cleaning,  washing,  and  repairing  the  cars 
of  defendant  company;  that  it  became  and 
was  necessary  in  cleaning  and  washing  said 
cars  of  defendant  company,  and  particularly 
the  windows  and  window  frames  on  the  out- 
side of  said  cars,  for  this  plaintiff  to  use  a 
certain  stepladder  about  7  feet  high;  said 
ladder  being  furnished  by  defendant  com- 
pany for  that  purpose  in  the  performance  of 
his  work;  avers  that  some  days  prior  to  the 
23d  day  of  October,  1906,  plaintiff  discov- 
ered that  said  ladder,  which  defendant  had 
furnished  him  to  be  used  while  performing 
his  duties,  as  aforesaid,  had  become  old, 
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worn,  and  defective  to  such  an  extent  that 
the  same  was  unfit  for  plaintiff  to  use  in 
connection  with  his  said  work,  in  that  the 
steps  of  said  ladder  were  loose  and  worn, 
and  the  iron  braces  holding  said  steps  to  the 
side  pieces  of  said  ladder  were  loose,  broken, 
and  defective;  avers  that  a  few  days  prior 
to  the  23d  day  of  October,  1906,  this  plain- 
tiff complained  to  his  said  foreman,  Mike 
Gibbons,  of  the  defective  and  dangerous  con- 
dition of  said  ladder,  and  plaintiff  avers 
that  said  defendant  through  its  foreman  as- 
sured and  promised  plaintiff  that  he  would 
have  said  ladder  repaired  with  a  new,  prop- 
er, and  sufficient  one,  so  that  plaintiff  could 
safely  perform  his  work.  Plaintiff  avers 
that  about  a  week  or  10  days  prior  to  the 
23d  day  of  October,  1906,  he  further  com- 
plained to  the  master  mechanic  of  defendant 
company,  Fred  Strail,  of  the  defective  and 
dangerous  condition  of  said  ladder,  and  that 
said  master  mechanic  then  and  there  prom- 
ised and  assured  plaintiff  that  he  would  be 
furnished  with  a  new,  sufficient,  and  prop- 
er ladder  with  which  to  perform  his  work 
as  soon  as  the  same  could  be  made,  and 
that  he  should  use  said  ladder  until  a  new 
ladder  was  furnished;  that  plaintiff  relied 
upon  defendant's  fulfilling  its  said  promises 
and  assurance,  and  he  continued  to  perform 
his  labor  as  directed  by  said  foreman,  Mike 
Gibbons,  until  the  23d  day  of  .October,  1906, 
when  plaintiff  was  injured  in  the  direct  line 
of  his  duty  and  without  fault  or  negligence 
upon  his  part,  as  hereinafter  set  forth. 
Plaintiff  avers  that  on  said  23d  day  of  Oc- 
tober, 1906,  he  was  ordered  by  defendant's 
foreman,  Mike  Gibbons,  to  clean  the  win- 
dows on  the  outside  of  the  vestibule  on  the 
west  end  of  one  of  defendant's  cars  placed 
on  said  side  track  in  said  village,  and,  in 
order  to  properly  perform  his  work,  it  be- 
came and  was  necessary  for  plaintiff  to  use 
said  ladder  furnished  by  the  defendant 
company,  and  that,  while  attempting  so  to 
do,  the  steps  of  said  ladder  and  braces 
thereof  gave  way,  by  reason  of  its  old,  de- 
fective, and  dangerous  condition,  and  plain- 
tiff was  thrown  upon  and  across  the  bumper 
on  the  west  end  of  said  car,  and  was  pre- 
cipitated to  the  fender  of  said  car,  bruising 
plaintiff  and  inflicting  serious  and  perma- 
nent injuries,  as  hereinafter  set  forth.  Plain- 
tiff avers  that  the  defendant  was  gtiilty  of 
negligence  and  carelessness  in  permitting 
and  allowing  said  ladder  to  be  and  remain 
in  said  defective,  worn-out,  and  dangerous 
condition,  and  in  ordering  said  plaintiff  to 
work  with  the  same  at  said  time.  That  the 
defendant  was  guilty  of  carelessness  and 
negligence  in  not  furnishing  plaintiff  with 
a  new,  proper,  and  sufficient  ladder,  in  ac- 
cordance with  the  promises  and  assurance 
of  defendant.     Plaintiff  avers   that  his  in- 


1908. 


McGILL  ▼.  CLEVELAND  &  S.  TRACTION    CO. 


795 


juries  were  caused  solely  by  reason  of  the 
fault  and  negli^rence  of  the  defendant,  as 
aforesaid,  and  without  any  fault  or  negli- 
gence upon  his  part;  that,  by  reason  of  the 
negligence  of  the  defendant  aforesaid,  plain- 
tiff was  thrown  upon  the  iron  bumper  of 
said  car,  thereby  suffering  a  fracture  of  two 
ribs  on  his  right  side;  that  his  right  arm 
and  shoulder  were  severely  sprained  and 
bruised;  that  he  is  unable  to  use  said  right 
arm  and  shoulder  as  he  formerly  did,  and 
he  believes  he  never  will  have  the  proper 
use  of  said  arm  and  shoulder;  avers  that  the 
same  gives  him  constant  pain;  that  he  sus- 
tained a  severe  injury  to  his  head  and  neck; 
that  his  head  causes  him  constant  pain,  and 
that  he  suffers  from  dizziness;  that  he  re- 
ceived a  severe  bruise  to  his  right  hip;  that 
he  further  received  a  severe  injury  and 
shock  to  his  entire  nervous  system;  that 
he  suffers  from  sleeplessness  as  a  result  of 
the  injury  to  his  head;  avers  that  by  rea- 
son of  the  fracture  of  the  ribs  on  his  right 
side  his  right  lung  has  become  affected,  the 
exact  nature  and  extent  of  which  plaintiff 
is  unable  at  this  time  to  determine;  that 
he  was  confined  to  his  bed  for  a  period  of 
about  two  weeks;  that  prior  to  said  injury 
he  was  able  to  perform,  and  did  perform, 
manual  labor;  that  since  said  injury,  he  has 
not  been  able  to  perform  any  manual  labor, 
and  believes  he  will  be  incapacitated  from 
performing  the  same  as  he  formerly  did; 
avers  that  his  injuries  are  permanent,  all  to 
his  damage  in  the  sum  of  $10,000.  Where- 
fore plaintiff  prays  judgment  against  said 
defendant  for  his  damages  so  sustained,  as 
aforesaid,  in  the  sum  of  $10,000.''  A  gen- 
eral demurrer  to  this  petition  was  sustained 
by  the  court  of  common  pleas,  and,  the 
plaintiff  not  desiring  to  amend  or  to  further 
plead,  his  petition  was  dismissed,  and  judg- 
ment rendered  against  him  for  costs.  On 
error  this  judgment  was  affirmed  by  the  cir- 
cuit court.  A  reversal  of  both  of  said  judg- 
ments is  here  asked  by  the  nlaintiff  in 
error. 

Messrs.  Skiles,  Green,  St  Sklles,  and 
Stroiip  &  Fanver,  for  plaintiff  in  error: 

The  servant  has  a  right  to  rely  upon  the 
promise  and  assurance  of  the  master  to  rem- 
edy a  defect,  and  meantime  to  continue  his 
employment  without  assuming  the  risk  of 
injury  from  such  defect. 

Union  Mfg.  Co.  v.  Morrissey,  40  Ohio  St. 
148,  48  Am.  Rep.  669;  Hough  v.  Texas  &  P. 
R.  Co.  100  U.  S.  213,  25  L.  ed.  612;  Nar- 
ramore  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
48  L.R.A.  68,  37  C.  C.  A.  499,  96  Fed.  298; 
Williams  v.  Kimberly  &  C.  Co.  131  Wis. 
303,  10  L.R.A.(N.S.)  1043,  120  Am.  St. 
Rep.  1049,  111  N.  W.  481,  11  A.  &  E.  Ann. 
Cas.  622. 
19L.RJi.(N.S.) 


Messrs.  E.  6.  Johnson,  H.  C.  Johnson, 
and  T.  C.  Johnson,  for  defendant  in  error: 

A  stepladder  does  not  come  within  the 
rule  that  a  servant  may  complain  of  a  defect 
therein,  and,  upon  promise  of  the  master  to 
repair,  may  remain  in  the  service  without 
accepting  the  risk. 

Marsh  v.  Chickering,  101  N.  Y.  400,  5  N. 
E.  56;  Cahill  v.  Hilton,  106  N.  Y.  512,  13 
N.  E.  339;  Corcoran  v.  Milwaukee  Gaslight 
Co.  81  Wis.  193,  51  N.  W.  328;  Gowen  v. 
Harley,  6  C.  C.  190,  12  U.  S.  App.  574,  56 
Fed.  974;  State  v.  The  Nine  Justices,  90 
Tenn.  722,  18  S.  W.  393;  Meador  v.  Lake 
Shore  &  M.  S.  R.  Co.  138  Ind.  290,  46  Am 
St.  Rep.  384,  37  N.  E.  721;  Gunning  System 
V.  La  Pointe,  212  111.  274,  72  N.  E.  393;  Con- 
ley  V.  American  Exp.  Co.  87  Me.  352,  32  Atl. 
965;  McCormick  Harvesting  Mach.  Co.  v. 
Wojciechowski,  111  111.  App.  641;  Bowen 
V.  Chicago  &  N.  W.  R.  Co.  117  HI.  App.  9; 
International  Packing  Co.  v.  Kretowicz,  119 
111.  App.  488;  Webster  Mfg.  Co.  v.  Nisbett, 
205  111.  273,  68  N.  E.  936;  Jenney  Electric 
Light  &  P.  Co.  V.  Murphy,  115  Ind.  566, 
18  N.  E.  30;  Indianapolis  &  St.  L.  R.  Co. 
V.  Watson,  114  Ind.  20,  5  Am.  St.  Rep.  578. 
14  N.  E.  721,  16  N.  E.  824;  Bailey,  Personal 
Injuries  Relating  to  Master  &  Servant,  p. 
209;  Erdman  v.  Illinois  Steel  Co.  95  Wis.  6, 
60  Am.  St.  Rep.  66,  69  N.  W.  993;  Vander- 
pool  V.  Partridge,  79  Neb.  165,  13  L.RJI. 
(N,S.)   668,  112  N.  W.  318. 

The  defects  in  the  ladder,  as  disclosed  in 
the  petition,  were  so  patent  and  of  such  a 
character  that  plaintiff  was  guilty  of  negli- 
gence contributing  to  his  injury  even  though 
promise  to  repair  is  shown. 

Cutler  V.  Babcock,  81  Wis.  193,  29  Am. 
St.  Rep.  882,  51  N.  W.  420;  Indianapolis 
&  St.  L.  R.  Co.  V.  Watson  and  Erdman  v. 
Illinois  Steel  Co.  supra;  Anderson  v.  Field- 
ing, 92  Minn.  42,  104  Am.  St.  Rep.  665,  99 
N.  W.  357;  Crum  v.  North  Vernon  Pump 
&  Lumber  Co.  34  Ind.  App.  253,  72  N.  E. 
193;  Louisville  Hotel  Co.  v.  Kaltenbrun,  26 
Ky.  L.  Rep.  208,  80  S.  W.  1163,  26  Ky.  L. 
Rep.  669,  82  S.  W.  378;  Baumwald  v. 
Trenkman,  88  N.  Y.  Supp.  182. 

The  rule  that  a  servant  may  relieve  him- 
self from  the  assumption  of  the  risk  inci- 
dent to  defects  and  dangers  of  which  he  has 
full  knowledge  by  exacting  from  the  master 
a  promise  to  repair  does  not  apply  in  those 
cases  where  the  servant  is  engaged  in  or- 
dinary labor,  or  the  tools  used  are  only 
those  of  simple  construction,  with  which  the 
servant  is  as  familiar  and  understands  as 
fully  as  the  master. 

Webster  Mfg.  Co.  v.  Nisbett,  supra;  Illi- 
nois Steel  Co.  V.  Mann,  170  111.  200,  40 
L.R.A.  781,  62  Am.  St.  Rep.  370,  48  N.  E. 
417;  Meador  v.  Lake  Shore  &  M.  S.  R.  Co. 
supra;  Marsh  v.  Chickering,  101  N.  Y.  396, 
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5  N.  E.  56;  Jenney  Electric  Lifrlit  &  P.  Co. 
V.  Murphy,  115  Ind.  570,  18  N.  E.  30;  St. 
Louis,  A.  &  T.  R.  Co.  v.  Kelton,  55  Ark. 
483,  18  S.  W.  933;  Bailey,  Personal  Injuries 
Relating  to  Master  &  Servant,  §  3103,  pp. 
209,  210;  Burrows,  Neg.  pp.  121,  122;  Gun- 
ning System  v.  Lapointe,  supra. 

Crew,  J.,  delivered  the  opinion  of  the 
court : 

In  support  of  the  claim  that  the  aver- 
ments of  the  petition  in  this  case  suflicient- 
ly  allege  and  show  a  liability  on  the  part 
of  the  traction  company  to  plaintiff  for 
the  injuries  alleged  to  have  been  sustained 
by  him  through  the  negligence  of  said  trac- 
tion company,  reliance  is  had  upon  the  gen- 
eral rule  that,  where  the  servant  notifies 
the  master  of  a  defect  in  machinery  or  in 
his  place  of  work,  and  the  master  promises 
to  repair  the  same  or  to  obviate  and  remove 
the  danger,  and  the  servant,  reasonably  re- 
lying upon  such  promise,  remains  in  the 
service,  the  master  thereby  assumes  the  risk 
of  injury  to  the  servant,  and  is  liable  to 
him  in  damages  for  an  injury  resulting  to 
him  from  such  defect  pending  the  making 
of  the  repair  promised.  While  such  doubt- 
less is  the  general  rule  applied  in  cases 
where  the  servant  is  engaged  in  working 
with  machinery  or  appliances  of  which  he 
has  but  a  limited  and  imperfect  knowledge, 
and  in  cases  where  some  measure  of  skill 
and  experience  is  necessary  to  enable  the 
servant  to  know  and  appreciate  the  partic- 
ular defect  and  the  danger  incident  thereto, 
yet  that  this  rule  was  never  designed  or  in- 
tended to  apply  to  cases  of  common  and 
ordinary  labor,  such  as  requires  in  its  per- 
formance the  use  only  of  some  simple  im- 
plement, instrumentality,  or  tool  with  which 
the  employee  is  himself  entirely  familiar,  is, 
we  think,  clearly  and  abundantly  estab- 
lished by  the  overwhelming  weight  of  au- 
thorities. 

Judge  Bailey  in  his  work  on  Personal  In- 
juries Relating  to  Master  &  Servant  (vol. 
2,  at  §  3103),  in  speaking  of  this  rule  and 
its  limitations,  says:  "A  master  is  not  liable 
to  a  servant  of  mature  years  and  ordinary 
mental  capacity  who  is  injured  in  his  em- 
ploy by  reason  of  a  defect  in  a  ladder  of 
which  he  was  aware,  though  the  servant  had 
notified  the  master  of  such  defect,  and  was 
told  to  use  the  ladder  until  another  was 
furnished.  The  rule  exempting  an  employee 
from  an  assumption  of  the  risk  in  case  of 
a  promise  to  remedy  the  defect  is  designed 
for  the  benefit  of  employees  engaged  in 
work  where  machinery  and  materials  are 
used  of  which  they  can  have  little  knowl- 
edge, and  not  for  those  onga^jjed  in  ordinary 
labor  which  only  requires  the  use  of  im- 
19L.RjL(N.S.) 


plements  with  which  they  are  entirely  fa- 
miliar." 

In  the  case  of  Meador  v.  Lake  Shore  ft 
M.  S.  R.  Co.  138  Ind.  290,  46  Am.  St.  Rep. 
384,  37  N.  E.  721,  which  was  an  action  to 
recover  for  a  personal  injury  occasioned  by 
a  defective  ladder  used  by  a  watchman  in 
lighting  and  extinguishing  lamps  at  street 
crossings,  the  court,  in  discussing  this  rule 
said:  *'In  cases,  however,  where  persons  are 
employed  in  the  performance  of  ordinary 
labor,  in  which  no  machinery  is  used,  and  no 
materials  are  furnished  the  use  of  which  re- 
quires the  exercise  of  great  care  and  skill, 
it  can  be  scarcely  claimed  that  a  defective 
instrument  or  tool  furnished  by  the  master, 
of  which  the  employee  has  full  knowledge 
and  comprehension,  can  be  regarded  aa 
making  out  a  case  of  liability  within  the 
rule  laid  down.  A  common  laborer  who  uses 
agricultural  implements  while  at  work  up- 
on a  farm  or  in  a  garden,  or  one  who  is 
employed  in  any  service  not  requiring  great 
skill  and  judgment,  and  who  uses  the  ordi- 
nary tools  employed  in  such  work,  to  which 
he  is  accustomed,  and  in  regard  to  which  he 
hae  complete  knowledge,  cannot  be  said  to 
have  a  claim  against  his  employer  for  neg- 
ligence, if,  in  using  an  utensil  which  he 
knows  to  be  defective,  he  is  accidentally  in- 
jured. .  .  .  The  fact  that  he  notified  the 
master  of  the  defect,  and  asked  for  another 
implement,  and  the  master  promised  to  fur- 
nish it,  in  such  a  case  does  not  render  the 
master  responsible  if  an  accident  occurs.  A 
rule  imposing  a  liability  under  such  circum- 
stances would  be  far-reaching  in  its  conse- 
quences, and  would  extend  the  rule  of 
respondeat  superior  to  many  of  the  voca- 
tions in  life  for  which  it  was  never  intendinl. 
It  is  a  just  and  salutary  rule,  designed  for 
the  benefit  of  employees  engaged  in  work 
where  machinery  and  materials  are  uaed  of 
which  they  can  have  little  knowledge,  and 
not  for  those  engaged  in  ordinary  labor, 
which  only  requires  the  use  of  implements 
with  which  they  are  entirely  familiar.  The 
plaintiff,  in  the  case  at  bar,  was  of  the  lat- 
ter class  of  laborers,  and  the  work  in  which 
he  was  engaged  was  not  of  a  character 
which  would  entitle  him  to  the  protection 
of  the  principle  referred  to,  as  applied  to  the 
use  of  complicated  machinery." 

In  Marsh  v,  Chickering,  101  N.  Y.  396, 
5  N.  E.  56,  in  the  opinion  of  the  court  by 
Miller,  J.,  it  is  said:  "As  a  general  rule, 
it  is  to  be  supposed  that  the  master  who 
employs  a  servant  has  a  better  and  more 
comprehensive  knowledge  as  to  the  machin- 
ery and  materials  to  be  used  than  the  em- 
ployee, who  has  claims  upon  his  protection 
against  the  use  of  defective  or  improper 
materials  or  appliances  while  engaged  in  the 
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performance  of  the  service  required  of  him. 
The  rule  stated,  however,  is  not  applicable 
in  all  cases,  and,  where  the  servant  has 
equal  knowledge  with  the  master  as  to  the 
machinery  used,  or  the  means  enployed  in 
the  performance  of  the  work  devolving  upon 
him,  and  a  full  knowledge  of  existing  de- 
fects, it  does  not  necessarily  follow  that  the 
master  is  liable  for  injuries  sustained  by 
reason  of  the  use  thereof.  In  considering 
the  application  of  the  rule  just  stated,  due 
regard  must  be  had  to  the  limited  knowl- 
edge of  the  employee  as  to  the  machinery 
and  structure  on  which  he  is  emplo'yed  and 
to  his  capacity  and  intelligence,  and  to  the 
fact  that  the  servant  has  a  right  to  rely 
upon  the  master  to  protect  him  from  danger 
and  injury,  and  in  selecting  the  agent  from 
which  it  may  arise.  Powers  v.  New  York, 
L.  E.  &  W.  R.  Co.  98  N.  Y.  274,  280.  In 
cases,  however,  where  persons  are  employed 
•  in  the  performance  of  ordinary  labor,  in 
which  no  machinery  is  used,  and  no  materi- 
als furnished,  the  use  of  which  requires  the 
exercise  of  gceat  skill  and  care,  it  can 
scarcely  be  claimed  that  a  defective  in- 
strument or  tool  furnished  by  the  master, 
of  which  the  employee  has  full  knowledge 
and  comprehension,  can  be  regarded  as  mak- 
ing out  a  case  of  liability  within  the  rule 
laid  dovm.  ...  It  does  not  rest  with 
the  servant  to  say  that  the  master  has  su- 
perior knowledge,  and  has  thereby  imposed 
upon  him.  He  fully  comprehends  that  the 
instrument  which  he  employs  is  not  perfect, 
and  if  he  is  thereby  injured,  it  is  by  reason 
of  his  own  fault  and  negligence.  The  fact 
that  he  notified  the  master  of  the  defect, 
and  asked  for  another  instrument,  and  the 
master  promised  to  furnish  the  same,  in 
.such  a  case  does  not  render  the  master  re- 
sponsible if  an  accident  occurs." 

In  Gunning  System  v.  Lapointe,  212  111. 
274,  72  N.  E.  393,  a  comparatively  recent 
case,  it  is  said:  "It  is  not  in  all  cases  that 
the  servant  may  relieve  himself  from  the 
assumption  of  the  risk  incident  to  defects 
and  dangers  of  which  he  has  full  knowledge 
by  exacting  from  the  master  a  promise  to 
repair.  The  cases  where  the  rule  of  as- 
sumed risk  is  suspended,  and  the  servant 
exempted  from  its  application  under  a 
promise  from  the  master  to  repair  or  cure 
the  defect  complained  of,  are  those  in  which 
particular  skill  and  experience  are  necessary 
to  know  and  appreciate  the  defect  and  the 
danger  incident  thereto,  or  where  machinery 
and  materials  are  used  of  which  the  servant 
can  have  little  knowledge,  and  not  those 
cases  where  the  servant  is  engaged  in  ordi- 
nary labor,  or  the  tools  used  are  only  those 
of  simple  construction,  with  which  the  serv- 
ant is  as  familiar  and  as  fully  understands 
as  the  master.'* 
19L.R.A.(N.S.) 


In  Vanderpool  v.  Partridge,  79  Neb.  165, 
13  L.R.A.(N.S.)  668,  112  N.  W.  318,  the  first 
two  paragraphs  of  the  syllabus  are  as  fol- 
lows: "(1)  The  law  requires  masters  to  ex- 
ercise ordinary  care  to  provide  reasonably 
safe  tools  and  appliances  for  their  servants. 
(2)  But  the  foregoing  rule  has  no  applica- 
tion where  the  servant  possesses  ordinary 
intelligence  and  knowledge,  and  the  tools 
and  appliances  furnished  are  of  a  simple 
nature,  easily  understood,  and  in  which  de- 
fects can  be  readily  observed  by  such  serv- 
ant." The  rule  as  announced  by  the  fore- 
going authorities  has  found  recognition  and 
has  been  declared  in  many  other  cases, 
among  which  are  Bowen  v.  Chicago  &  N.  W. 
R.  Co.  117  111.  App.  9;  Corcoran  v.  Milwau- 
kee Gaslight  Co.  81  Wis.  191,  51  N.  W.  328; 
Jenney  Electric  Light  &  P.  Co.  v.  Murphy, 
115  Ind.  566,  18  N.  E.  30;  Webster  Mfg.  Co. 
v.  Nisbett,  205  111.  273,  68  N.  E.  936;  Conley 
V.  American  Exp.  Co.  87  Me.  352,  32  Atl. 
965;  St.  Louis,  A.  &  T.  R.  Co.  v.  Kelton,  65 
Ark.  483,  18  S.  W.  933;  Gowen  v.  Harley, 
6  C.  C.  A.  190,  12  U.  S.  App.  574,  56  Fed. 
973;  International  Packing  Co.  v.  Kreto- 
wicz,  119  111.  App.  488;  Erdman  v.  Illinois 
Steel  Co.  95  Wis.  6,  60  Am.  St.  Rep.  66,  69 
N.  W.  993;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Brent- 
ford, 79  Tex.  619,  23  Am.  St.  Rep.  377,  15 
S.  W.  561. 

Tested,  then,  by  this  apparently  now 
well-settled  rule,  we  are  of  opinion  that  the 
allegations  of  plaintiff's  petition  in  the 
present  case  do  not  state  a  cause  of  action. 
In  his  petition  plaintiff  avers:  "That  some 
days  prior  to  the  23d  day  of  October,  1906, 
plaintiff  discovered  that  said  ladder  which 
defendant  had  furnished  him  to  be  used 
while  performing  his  duties,  as  aforesaid, 
had  become  old,  worn,  and  defective  to  such 
an  extent  that  the  same  was  unfit  for  plain- 
tiff to  use  in  connection  with  his  said  work, 
in  that  the  steps  of  said  ladder  were  loose 
and  worn  and  the  iron  braces  holding  said 
steps  to  the  side  pieces  of  said  ladder  were 
loose,  broken,  and  defective;  avers  that  a 
few  days  prior  to  the  23d  day  of  October, 
1906,  this  plaintiff  complained  to  his  said 
foreman,  Mike  Gibbons,  of  the  defective  and 
dangerous  condition  of  said  ladder,  and 
plaintiff  avers  that  said  defendant  through 
its  foreman  assured  and  promised  plaintiff 
that  he  would  have  said  ladder  repaired 
with  a  new,  proper,  and  sufficient  one,  so 
that  plaintiff  could  safely  perform  his  work. 
Plaintiff  avers  that  about  a  week  or  10  days 
prior  to  the  23d  day  of  October,  1906,  he 
further  complained  to  the  master  mechanic 
of  defendant  compan)',  Fred  Strail,  of  the 
defective  and  dangerous  condition  of  said 
ladder,  and  that  said  master  mechanic  then 
and  there  promised  and  assured  plaintiff 
that   he   would  be   turnished   with  a  new, 
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sufficient,  and  proper  ladder  with  which  to 
perform  his  work  as  soon  as  the  same  could 
be  made,  and  that  he  should  use  said  ladder 
until  a  new  ladder  was  furnished."  It  suffi- 
ciently and  affirmatively  appears  from  the 
foregoing  allegations  that  the  unfit  and  un- 
safe condition  of  this  stepladder,  on  and 
prior  to  October  23,  1906,  was  fully  known 
to  and  understood  by  the  plaintiff.  He 
knew,  as  he  alleges,  "that  the  same  was  un- 
fit for  plaintiff  to  use  in  connection  with 
his  said  work."  He  was  familiar  with  and 
appreciated  its  condition  and  defects,  all 
of  which  were  alike  open  to  his  observation 
and  within  his  comprehension,  and  it  would 
seem  from  the  averments  of  his  petition 
that  he  was  so  impressed  by  this  defective 
and  unsafe  condition  that  he  not  only  com- 
plained of  the  same  to  his  foreman,  but  to 
the  master  mechanic  as  well.  Plaintiff 
knew  as  well  as  the  foreman,  master  me- 
chanic, or  master  that  said  stepladder,  in  its 
then  condition,  could  not  be  used  with  any 
assurance  of  safety,  and,  having  such 
knowledge,  he  must  be  held  to  have  assumed 
the  risk  of  its  use.  To  hold  the  master 
liable  to  an  employee,  under  such  circum- 
stances, for  injuries  resulting  to  the  latter 
from  th(B  use  of  so  simple  an  implement  or 
tool  as  an  ordinary  stepladder,  would  be  to 
extend  the  rule  of  respondeat  superior  be- 
.  yond  its  reasonable  limit,  and  to  ap- 
ply it  as  never  intended.  The  case  of 
Union  Mfg.  Co.  v.  Morrissey,  40  Ohio  St. 
148,  48  Am.  Rep.  669,  cited  by  counsel  for 
plaintiff  in  error  as  supporting  their  con- 
tention in  the  present  case,  is  not  in  point; 
that  being  a  case  where  the  injury  to  the 
employee  was  caused  by  a  complicated  ma- 
chine, and  not  by  a  simple  instrumentality 
or  appliance  such  as  the  stepladder  in  the 
case  at  bar. 
Judgment  affirmed. 

Price,  Ch.  J.,  and  Shanck,  Summers, 
Spear,  and  Davis,  JJ.,  concur. 
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V. 

ROYAL  NEIGHBORS  OF  AMERICA,  Appt. 
(— Or.— ,99Pac.  83.) 

Insurance  —  false  answer  —  materiality. 

1.  A  negative  answer  to  a  question  in 
an  application  for  insurance  the  answers  in 
which  are  made  warranties,  as  to  having 
had  la  grippe,  will  avoid  the  policy  where 
it  appears  that  the  applicant  had  had  such 
disease,  although  it  was  a  very  light  at- 
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tack  and  may  have  had  nothing  to  do  with 

his  death. 

Evidence  —  Insurance  ^  proofs   of  loss. 

2.  The  proofs  of  death  are  admissible  in 
evidence  in  an  action  upon  a  mutual-benefit 
certificate. 

Insurance  —  consulting  physician. 

3.  Consultation  by  an  applicant  for  in- 
surance with  a  physician,  within  the  mean- 
ing of  a  question  in  the  application,  is 
shown  by  the  fact  that  her  husband  notified 
the  physician  that  she  was  indisposed  and 
asked  him  to  attend  her,  and  that,  upon  his 
arrival  at  the  house,  she  advised  him  of 
her  symptoms  and  received  aid  from  him. 
Trial  —  question    for    court  —  trutb    of 

answers. 

4.  The  truth  or  falsity  of  warranties  by 
an  applicant  for  insurance  may  be  deter- 
mined by  the  court  when  the  beneficiary  has 
confessed  upon  the  witness  stand  that  they 
were  not  true. 

(January  19,  1909.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Douglas  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  upon  a  benefit-insurance  certifi- 
cate.   Reversed. 

Statement  by  Slater,  C: 

This  is  an  action  to  recover  the  amount 
of-  a  benefit  certificate  issued  by  the  de- 
fendant association  to  Nancy  C.  Beard,  wife 
of  plaintiff.  Application  for  issuance  of 
the  certificate  was  made  August  22,  1903, 
and  the  certificate  was  issued  to,  and  re- 
ceived and  accepted  by,  the  insured,  on  No* 
vember  13,  1903.  By  its  terms  it  was  is- 
sued and  accepted  upon  certain  warranties, 
conditions,  and  agreements  therein  ex- 
pressed, to  the  general  effect:  (1)  That  the 
application  and  medical  examination  are  a 
part  of  the  contract,  and  that  the  literal 
truth  of  such  application,  and  each  and 
every  part  thereof,  shall  be  held  to  be  a 
strict  warranty,  and  to  form  the  only  basis 
of  the  liability  of  the  society  to  the  mem- 
ber applying  for  the  benefit,  and  to  the 
beneficiary,  the  same  as  if  fully  set  forth 
in  the  certificate;  (2)  that,  should  said 
application,  and  each  and  every  part  there- 
of, not  be  literally  true,  then  the  certificate 
as  to  the  member  or  beneficiary  shall  be 
null  and  void;  (3)  that  the  certificate  was 
issued  in  consideration  of  the  warranties 
and  agreements  made  in  the  application; 
and  (4)  that,  if  .the  application  shall  be 
found  in  any  respect  untrue,  then  the  cer- 


Note.  —  See  case  note  to  Metropolitan  L. 
Ins.  Co.  V.  Brubaker,  18  L.R.A.(N.S.)  362, 
as  to  what  constitutes  a  consultation  with, 
or  attendance  by,  a  physician,  within  the 
meaning  of  an  application  for  life  insur- 
ance. 


1909. 


BEARD  V.  ROYAL  NEIGHBORa 


700 


tificate  shall  be  void  and  all  rights  under  it 
forfeited.  Nancy  C.  Beard  died  June  8, 
1905,  and  proof  thereof  was  made  to  the 
defendant  on  June  9,  1905,  by  Frank  M. 
Beard,  the  beneficiary  named  in  the  certifi- 
cate, who  demanded  payment  of  the  amount 
therein  specified,  and,  the  company  failing 
to  pay,  he  brought  this  action  to  recover 
the  same.  The  answer  denies  generally  all 
of  the  material  averments  of  the  complaint, 
except  that  it  expressly  admits  the  issu- 
ance of  the  certificate  and  the  terms  thereof, 
as  stated  in  the  complaint:  that  plaintiff 
is  named  therein  as  the  beneficiary;  that 
due  and  timely  proofs  of  the  death  of  Mrs. 
Beard  were  made  and  furnished  to  the  de- 
fendant; but  the  defendant  denied  any  and 
all  liability  to  plaintiff  by  reason  of  the 
certificate.  As  an  affirmative  defense  there 
are  set  forth  the  terms  of  the  application, 
which  are  in  part  to  the  general  effect  that 
the  applicant  agreed  that  the  application 
should  be  the  sole  basis  of  her  admission 
to  the  order,  and  of  the  benefit  certificate 
to  be  issued,  and  that  any  untrue  state- 
ment or  answer  made  in  the  application  or 
to  the  examining  physician,  or  any  con- 
cealment of  facts,  intentional  or  otherwise, 
should  forfeit  her  rights,  and  that  of  her 
beneficiary,  to  any  and  all  benefits  therein. 
It  also  contains  this  provision:  '*That  I 
have  verified  each  of  the  foregoing  answers 
and  statements,  numbered  from  1  to  33, 
both  inclusive,  and  adopt  them  as  my  own, 
whether  written  by  me  or  not,  and  declare 
and  warrant  that  they  are  full,  complete, 
and  literally  true;  and  I  agree  that  the 
exact  truth  of  each  shall  be  a  condition 
precedent  to  any  binding  contract."  Tliere 
are  then  set  forth  a  number  of  interroga- 
tories contained  in  the  application  and  the 
answers  made  thereto  by  Mrs.  Beard, 
among  which  are  these:  "(18)  Have  you 
within  the  last  seven  years  consulted  any 
person,  physician,  or  physicians  in  regard 
to  personal  ailment T  No.  If  so,  give  datc>s, 
ailment,  length  of  illness,  and  person, 
physician,  or  physician's  name  and  address" 
— ^and  "(25)  Have  you  ever  had  any  .  .  . 
of  the  following  diseases:  ...  La 
grippe?  No."  It  is  then  averred  that  each 
of  these  answers  are  untrue,  in  that  she  had 
had  la  grippe,  and  that,  within  seven  years 
preceding  the  date  of  her  application,  she 
had  consulted  a  physician  in  regard  to  a 
personal  ailment.  The  aflJrmative  matter 
of  the  answer  was  denied  by  the  reply.  The 
cause  being  at  issue,  a  trial  was  had  before 
a  jury.  At  the  close  of  the  taking  of  tes- 
timony defendant  moved  for  a  directed  vei 
diet  in  its  favor,  which  was  denied  by  the 
court.  A  verdict  for  plaintiff  having  been 
returned,  judgment  thereon  was  accordint;- 
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ly  entered,  from  which  defendant  has  ap- 
pealed. 

Messrs.  Benjamin  D.  Smith  and  Ful- 
lerton  &  Orcutt,  for  appellant: 

A  breach  of  warranty  voids  the  certifi-- 
cate. 

Buford  V.  New  York  L.  Ins.  Co.  5  Or.        ^ 
334;  Chrisman  v.  State  Ins.  Co.  16  Or.  283, 
18    Pac.    466;    Bacon,    Ben.    Soc.    §107;    3 
Cooley,  Briefs  on  Insurance,  p.  1950. 

If  there  was  a  breach  of  warranty  the 
policy  is  voided  though  the  statement  on 
which  the  proof  is  predicated  is  in  no  way 
material  to  the  risk. 

Buford  V.  New  York  L.  Ins.  Co.  and 
Chrisman  v.  State  Ins.  Co.  supra;  McDer- 
mott  V.  Modern  Woodmen,  97  Mo.  App.  630, 
71  S.  W.  833;  Hoover  v.  Royal  Neighbors, 
05  Kan.  616,  70  Pac.  695;  Bayley  v.  Em- 
ployers' Liability  Assur.  Corp.  (Cal.)  56 
Pac.  638;  Bacon,  Ben.  Soc.  §  197. 

Proofs  of  death  are  admissible  in  evi- 
dence, and  are  prima  facie  proof  of  the 
facts  stated  therein,  against  the  benefi- 
ciaries and  on  behalf  of  the  society. 

Mutual  Ben.  L.  Ins.  Co.  v.  Newton,  22 
Wall.  32,  22  L.  ed.  793;  Home  Ben.  Asso. 
V.  Sargent,  142  U.  S.  691,  35  L.  ed.  1160, 
12  Sup.  Ct.  Rep.  332;  Grand  Lodge  I.  O. 
M.  A.  V.  Wieting,  168  111.  408,  61  Am.  St 
Rep.  123,  48  N.  E.  69;  Walther  v.  Mutual 
L.  Ins.  Co.  65  Cal.  417,  4  Pac.  413;  Modern 
W^oodmen  v.  Von  Wald,  6  Kan.  App.  231, 
49  Pac.  782;  Elliott,  Ev.  §  2387;  Bliss,  Life 
Ins.  2d  ed.  §205. 

The  statement  by  the  applicant  that  she 
had  not  consulted  a  physician  regarding 
any  personal  ailment,  which  answer  was 
untrue,  constituted  a  breach  of  warranty, 
relieving  the  defendant  from  liability,  with- 
out regarding  the  character  of  the  ailment 
for  which  such  physician  was  consulted. 

Metropolitan  L.  Ins.  Co.  v.  McTague,  49 
N.  J.  L.  587,  60  Am.  Rep.  661,  9  Atl.  766; 
Cobb  V.  Covenant  Mut.  Ben.  Asso.  163  Mass. 
176,  10  L.R.A.  666,  25  Am.  St.  Rep.  619, 
26  N.  £.  230;  Mutual  L.  Ins.  Co.  v.  Arhel- 
ger,  4  Ariz.  271,  36  Pac.  895;  Modern  Wood- 
men V.  Von  Wald  and  Hoover  v.  Royal 
Neighbors,  supra;  Providence  Life  Assur. 
Soc.  V.  Reutlinger,  68  Ark.  528,  26  S.  W. 
836;  McDermott  v.  Modern  Woodmen, 
supra;  Hubbard  v.  Mutual  Reserve  Fund 
Life  Asso.  40  C.  C.  A.  666,  100  Fed.  719; 
Caruthers  ▼.  Kansas  Mut.  L.  Ins.  (3o.  108 
Fed.  487. 

Messrs.  John  T.  Long  and  Caldwell  A 
Watson  for  respondent. 

Sinter,  C,  delivered  the  ot)inion  of  the 
court: 

The  motion  for  a  directed  verdict  is 
based  upon  the  averment  that  the  answer 
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Ii^iven  by  Mrs.  Beard  to  the  eighteenth  in- 
terrogatory, contained  in  her  application, 
was  not  true,  and  that  the  evidence  conclu- 
sively shows  that  she  had  consulted  a  phy- 
sician regarding  a  personal  ailment  within 
'  seven  years  prior  to  making  such  answer. 
The  proof  on  the  part  of  the  defendant  con- 
sisted, first,  of  an  offer  of  the  application, 
which  showed  a  negative  answer  to  that 
inquiry,  the  genuineness  of  the  signature  of 
Mrs.  Beard  thereto  being  admitted  by  plain- 
tiff when  called  upon  by  defendant  to  testi- 
fy in  regard  to  that  matter ;  and,  second,  of 
an  offer  of  the  proofs  of  death,  which  it 
is  claimed  contain  an  admission  against 
plaintiff's  interest  to  the  effect  that  the  an- 
swer given  by  Mrs.  Beard  to  the  eighteenth 
interrogatory  was  not  in  fact  true.  The 
proof  consisted  in  part  of  an  affidavit, 
made  on  June  26,  1905,  by  Dr.  K.  L. 
Miller,  who,  it  appears  therefrom,  attended 
Mrs.  Beard  in  her  last  illness,  in  which  he 
stated  that  she  died  of  tuberculosis,  the 
predisposing  cause  of  which  he  did  not 
know.  But  he  stated  that,  following  an 
attack  of  la  grippe,  she  had  a  hacking 
oough;  that  he  had  been  the  medical  at- 
tendant or  adviser  of  the  deceased  for  three 
years,  and  had  treated  hsr  two  or  three 
years  prior  thereto,  for  four  or  five  days, 
for  the  disease  called  '*la  grippe.*'  Further, 
to  explain  his  attendance  upon  deceased  as 
her  physician.  Dr.  Miller  testified  in  person, 
at  the  instance  of  defendant,  that  he  was  by 
profession  a  physician  and  surgeon,  and 
had  practised  his  profession  at  Roseburg 
since  1882,  and  was  acquainted  with  the 
deceased  during  her  lifetime.  In  answer  to 
the  question  whether  or  not  he  was  ever 
consulted  by  Nancy  C.  Beard  in  her  life- 
time as  a  physician  and  surgeon,  he  stated 
that  he  was  called  to  see  Mrs.  Beard  early 
in  the  fall  of  1902;  that  from  the  symptoms 
he  discovered  at  the  time  he  considered  it 
a  mild  case  of  la  grippe;  that  he  gave  her 
one  prescription,  and  never  saw  her  any 
more  during  that  sickness.  On  cross-exami- 
nation he  stated  that  at  that  time  (1902) 
he  was  requested  to  attend  upon  deceased 
by  her  husband,  the  plaintiff,  and  in  re- 
sponse to  the  following  cross-interrogatory: 
"She  never  consulted  you  at  all;  you  were 
sent  there  by  her  husband?" — he  replied, 
"Of  course  she  consulted  me  after  I  got 
there,  so  far  as  she  had  anything  to  do  with 
it."  In  response  to  furthei  interrogation, 
he  stated  that  he  informed  the  patient  that 
her  trouble  was  "just  la  grippe  in  a  mild 
form;"  the  symptoms  being  a  cold  in  the 
head,  accompanied  with  pain  in  the  limbs 
and  head. 

An  attempt  was  made  by  counsel  to  have 
the  witness  declare  that  the  ailment  of  Mrs. 
Beard,  for  which  she  was  then  treated,  was 
19L.R.A.(N.S.) 


"what  ordinarly  would  be  called  a  bad 
cold,"  but  the  witness  replied,  **\Vell.  of 
late  years  we  term  it  *la  grippe.*  We  used 
to  call  it  'influenza.* "  On  being  urged  to 
fix  more  definitely  the  date  of  his  attend- 
ance upon  the  deceased,  the  witness  stated 
that  he  could  not  fix  the  exact  date,  but 
that  it  was  in  August  or  September,  1902, 
and  that  he  fixed  this  date  from  the  written 
prescription  on  file  with  the  druggist.  In 
rebuttal  plaintiff  testified  in  part,  in  his 
own  behalf,  as  follows:  "1  went  home  one 
day  at  noon,  and  Mrs.  Beard  was  laying 
down,  feeling  bad.  She  seemed  to  have  quite 
a  cold  in  her  head  and  headache  and  kind  of 
fever,  and  I  came  back  uptown  and  met  Dr. 
Miller  on  the  street,  and  I  told  him  that 
Mrs.  Beard  was  feeling  bad,  and  I  wished 
he  would  go  down  and  see  what  was  the 
matter.  So  he  went  down,  and  when  he 
came  back  he  gave  me  a  prescription,  and  I 
asked  him,  I  think,  at  the  time,  what  was 
the  matter  with  her.  He  says,  'Oh,  a  severe 
cold,  or  la  grippe,  or  something  of  that 
kind,*  and  he  says,  'She  will  be  all  right  in 
a  short  time,'  or  something  to  that  effect, 
and  I  says,  'If  there  is  anything  serious  in 
any  way,  go  ahead  and  straighten  her  out.' 
And  I  guess  he  never  considered  it  that  way. 
for  he  never  went  back  any  more, — ^never 
asked  me  any  more  about  it;"  that  the  doc- 
tor "gave  one  little  prescription,  and  that 
was  the  end  of  it."  He  gave  further  testi- 
mony t(%  the  effect  that  his  wife  never 
had  any  symptoms  of  consumption  prior 
to  the  time  she  made  application  for  insur- 
ance in  the  order,  but  that  the  first  he 
ever  knew  that  she  was  afflicted  with  such 
disease  was  on  the  10th  day  of  December, 
1904,  which  followed  a  severe  cold  contract- 
ed by  her  about  that  time;  that  when  she 
made  application  she  was  strong  and  healthy. 
Other  testimony  was  offered  by  plain- 
tiff through  Dr.  Hoover,  who  was  the  ex- 
amining physician  of  the  defendant  asso- 
ciation at  the  time  of  Mrs.  Beard's  ap- 
plication, tending  to  show  that  his  exami- 
nation of  the  applicant  was  thorough,  and 
that,  relying  upon  his  report  made  In  this 
case,  he  testified  that  there  were  no  symp- 
toms or  evidence  of  any  trouble  of  the 
lungs  at  that  time. 

No  evidence,  however,  was  offered  by 
plaintiff  tending  in  any  degree  to  contro- 
vert the  truth  of  the  statements  made  by 
Dr.  Miller  in  the  death  proofs,  or  in  his 
evidence  in  person  to  the  effect  that  the  de- 
ceased, early  in  the  fall  of  1902,  had  con- 
sulted him  as  a  physician  regarding  a  per- 
sonal ailment,  and  that  at  that  time  he  had 
treated  her  for  the  disease  called  "la 
grippe."  Under  such  state  of  the  record, 
there  is  no  conflict  in  the  evidence  or  dis- 
pute as  to  the  essential  facts  above  stated; 
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and,  as  we  view  the  law,  it  was  the  duty 
of  the  court  to  direct  a  verdict  in  favor  of 
the  defendant  when  so  requested  by  it. 
Coffin  V.  Hutchinson,  22  Or.  554,  30  Pac. 
424;  Crawford  v.  Hutchinson,  38  Or.  578, 
65  Pac.  84.  By  an  express  agreement  of 
the  parties,  the  statements  contained  in  the 
application  of  Nancy  C.  Beard  for  a  benefit 
certificate  were  made  material  to  the  con- 
sideration thereof,  and  warranties  on  her 
part,  and  the  literal  truth  of  each  of  them 
is  a  necessary  prerequisite  to  a  recovery. 
Bacon,  Ben.  Soc.  §  197;  Buford  v.  New 
York  L.  Ins.  Co.  5  Or.  334;  Chrisman  v. 
State  Ins.  Co.  16  Or.  283,  18  Pac.  466.  Ob- 
jection was  made  by  plaintiffs  to  the  re- 
ception in  evidence  of  the  proofs  of  death, 
when  offered  by  the  defendant,  as  being  ir- 
relevant and  immaterial;  but  it  has  been 
generally  held  that,  being  an  admission  by 
the  beneficiary,  they  are  admissible,  and 
that  the  effect  thereof  is  to  make  a  prima 
facie  case  of  the  truth  of  the  facts  stated 
therein,  as  against  the  beneficiary  and  in 
favor  of  the  society.  3  Elliott,  Ev.  §2387; 
Bliss,  Life  Ins.  §265;  Mutual  Ben.  L.  Ins. 
Co.  V.  Newton,  22  Wall.  32,  22  L.  ed.  793; 
Home  Ben.  Asso.  v.  »argent,  142  U.  S.  691, 
35  L.  ed.  1160,  12  Sup.  Ct.  Rep.  332;  Grand 
Lodge  I.  0.  M.  A.  v.  Wieting,  168  111.  408, 
61  Am.  St.  Rep.  123,  48  N.  E.  59.  And  by 
some  authorities  it  is  even  held  that,  in 
the  absence  of  evidence  to  contradict  the 
statements  in  the  proofs  of  loss,  the  prima 
facie  case  thus  made  becomes  conclusive. 
3  Elliott,  Ev.  §  2387. 

The  interrogatory  "Have  you,  within  the 
last  seven  years,  consulted  any  person,  phy- 
sician, or  physicians  in  regard  to  personal 
ailment?"  was  answered  by  the  applicant  in 
the  negative,  while  the  next  inquiry  "If  so, 
give  dates,  ailment,  length  of  illness,  and 
person,  physician,  or  physician's  name  and 
address"  remained  unanswered.  The  truth 
of  the  answer  given  is  directly  impeached 
by  the  affidavit  of  Dr.  Miller  in  the  proofs 
of  death.  The  application  was  made  Au- 
gust 22,  1903,  while  Miller's  affidavit  was 
made  June  26,  1905.  He  there  says  that  he 
had  been  the  medical  attendant  or  adviser  of 
the  deceased  for  three  years,  and  that  two 
or  three  years  prior  to  that  time  he  had 
treated  the  deceased  four  or  five  days  for  the 
dis(>aRe  known  as  "la  grippe."  Wlien  called 
to  testify  in  person,  he  evidently  attempts 
to  minimize  the  gravity  of  the  case  by  say- 
ing that  early  in  the  fall — August  or  Sep- 
tember of  1902 — he  was  called  once  to  see 
Mrs.  Beard;  that  he  found  her  suffering 
with  a  mild  case  of  la  grippe,  and  gave  her 
one  proscription.  This  much  is  expressly 
admitted  by  the  plaintiff  when  testifying  in 
his  own  behalf,  although  he  attempts  fur- 
ther to  palliate  the  admission  by  saying 
10L.R.A.(NS.) 


that  he  sent  Dr.  Miller  to  the  house  to  see 
Mrs.  Beard,  and  that  the  latter  did  not  seek 
the  advice  of  the  doctor.  But  it  is  testified 
by  Dr.  Miller  that  when  he  arrived  at  the 
house  she  consulted  with  him  regarding  her 
trouble,  and  that  he  prescribed  for  her  ail- 
ment. It  is  not  material  to  the  issue  to  be 
tried  in  this  case  whether  Mrs.  Beard's  ail- 
ment was  a  serious  or  mild  form  of  the 
disease  known  as  "la  grippe."  So  long  as 
it  is  admitted  that  she  had  such  a  disease 
and  was  treated  for  it  by  Dr.  Miller,  it 
cannot  be  gainsaid  that  she  consulted  a 
physician  in  regard  to  a  personal  ailment. 
In  Cobb  V.  Covenant  Mut.  Ben.  Asso.  153 
Mass.  176,  10  L.R.A.  666,  25  Am.  St.  Rep. 
619,  26  N.  E.  230,  the  presiding  judge  at 
the  circuit  had  instructed  the  jury  that, 
if  the  insured,  being,  as  he  supposed,  in 
need  of  a  physician,  went  to  one  for  the  pur- 
pose of  consulting  him  as  to  what  was  his 
ailment,  and  had  an  interview  answering 
such  inquiries  as  the  physician  deemed 
pertinent,  receiving  aid,  advice,  or  assist- 
ance from  him,  the  insured  consulted  a 
physician  within  the  meaning  of  the  inter- 
rogatory. On  appeal  the  supreme  court 
approved  this  ruling.  The  mere  fact  that 
Dr.  Miller  was  not  sought  out  by  Mrs. 
Beard,  with  a  view  of  consulting  him  as  a 
physician,  but,  instead,  was  met  on  the 
street  by  Mr.  Beard,  who  advised  him  of 
his  wife's  illness,  and  directed  him  to  go 
to  the  house  and  attend  her,  does  not  pre- 
vent'it  from  being  considered  a  consultation 
by  her  with  a  physician.  She  approved 
and  adopted  the  act  of  her  husband  as  her 
own  by  accepting  the  services  of  the  physi- 
cian, advising  him  of  her  symptoms,  and 
receiving  aid  from  him,  thereby  making 
the  act  of  her  husband  in  summoning  the 
physician  her  own  act,  if  that  were  neces- 
sary— which  we  think  was  not — to  consti- 
tute a  consultation  of  a  physician.  The 
material  part  of  the  facts  constituting  con- 
sultation, within  the  meaning  of  this  con- 
tract is  having  an  interview  with  him,  ac- 
quainting him  with  the  nature  of  the  ail- 
ment, and  accepting  and  receiving  aid,  ad- 
vice, or  assistance  from  him.  Some  effort 
was  made  by  counsel  to  parry  the  effect  of 
these  admissions  by  attempting  to  show 
that  the  statements  on  which  the  breach  is 
predicated  are  in  no  way  material  to  the 
risk,  and  that  the  admitted  personal  ail- 
ment, in  relation  to  which  Mrs.  Beard  con- 
sulted Dr.  Miller  in  August  or  September, 
1902,  could  not  have  been  the  predisposing 
raiisc  of  her  last  illness.  But  from  the 
general  principle  that  the  materiality  of 
the  fact  warranted  to  be  true  is  wholly  un- 
essential in  a  defense  based  upon  a  breach 
thereof,  it  necessarily  follows  that  when  it 
is  shown  that  there  is  a  breach  of  warrantj 
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upon  which  a  policy  Is  based,  the  policy  is 
avoided,  though  the  statement  is  in  no  way 
material  to  the  risk.  Bacon,  Ben.  Soc. 
§  197;  Buford  v.  New  York  L.  Ins.  Co,  and 
Chriaman  v.  State  Ins.  Co.  supra;  McDer- 
mott  V.  Modern  Woodmen,  97  Mo.  App.  636, 
71  S.  W.  833;  Hoover  v.  Royal  Neighbors, 
65  Kan.  616,  70  Pac.  696. 

Again,  it  is  urged  by  plaintiff  that  the 
truth  or  falsity  of  answers  in  the  applica- 
tion are  questions  of  fact  for  the  jury  to 
decide,  and  not  for  the  court.  That  this  is 
60  in  the  first  instance  cannot  be  ques- 
tioned; but,  when  the  issue  joined  as  to 
the  falsity  of  such  answers  has  been  sus- 
tained by  the  defendant  by  competent  and 
relevant  testimony,  which  has  not  only  been 
uncontroverted  by  plaintiff  as  to  its  mate- 
rial elements,  but  is  confessed  by  him  in  per- 
son upon  the  witness  stand,  there  is  no  dis- 
pute as  to  the  facts;  and,  under  the  rule 
stated  by  Mr.  Chief  Justice  Strahan  in 
Coffin  V.  Hutchinson,  supra,  the  question 
becomes  one  of  law  for  the' court. 

The  court  erred  in  refusing  to  direct  a 
verdict  for  the  defendant,  and  the  judgment 
should  be  reversed,  and  a  new  trial  ordered. 


OREGON  SUPREME  COURT. 

STATE  OF  OREGON,  Respt., 

V. 

E.  W.  BARTLETT,  Appt. 
(60  Or.  440,  93  Pac.  243.) 

Witness  —  accused  —  instructions. 

An  instruction  to  the  jury  in  a  criminal 
case  in  which  accused  has  testified  in  his 
own  behalf:  You  are  not  bound  to  con- 
sider the  testimony  of  defendant  as  abso- 
lutely true  .  .  .  you  are  to  bear  in 
mind  that  he  speaks  in  his  own  behalf,  to 
discharge  himself  from  a  criminal  accusa- 
tion, and  you  are  to  consider  the  great 
temptation  which  one  so  situated  is  under 
so  to  speak  as  to  procure  an  acquittal, — is 
calculated  to  leave  witli  the  jury  the  im- 
pression that  they  are  to  consider  defend- 
ant's testimony  false,  and  therefore  reject  it, 
and  is  erroneous,  notwithstandii^  the  stat- 
ute provides  that  the  credit  to  be  given  the 
testimony  of  accused  is  to  be  left  to  the 
jury,  under  the  instructions  of  the  court. 

(January  7,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Union  CJounty 
convicting    him    of    attempting    to    extort 
money.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Samuel  White,  for  appellant: 
It  is  error  for  the  oourtj  directly  or  in- 
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ferentially,  to  express  an  opinion  to  the 
jury  as  to  the  credibility  of  a  particular 
witness,  or  as  to  the  weight  which  thej 
should  attach  to  his  testimony,  or  to  dis- 
credit the  defendant  before  the  jury  by  giv- 
ing undue  prominence  to  the  temptations 
which  defendant  might  have  to  testify 
falsely. 

Bellinger  &  C.  Anno.  CodeB  &  Statutes, 
§  1400;  State  v.  Bartmess,  33  Or.  110,  54 
Pac.  167;  State  v.  Tarter,  26  Or.  44,  37 
Pac.  53;  State  v.  Clements,  15  Or.  249,  14 
Pac.  410;  State  v.  Pomeroy,  30  Or.  16,  46 
Pac.  797;  McMinn  v.  Whelan,  27  Cal.  319; 
People  v.  Choynski,  95  Cal.  640,  30  Pac. 
791;  Lambert  v.  People,  34  111.  App.  637; 
Chambers  v.  People,  105  111.  409;  Buckley 
V.  State,  62  Miss.  705;  State  v.  Johnson, 
16  Nev.  36;  State  v.  Vasquez,  16  Nev.  42; 
State  V.  Holloway,  117  N.  C.  730,  23  S.  E. 
168;  State  v.  Collins,  118  N.  C.  1203,  24 
S.  E.  118;  People  v.  Van  Ewan,  111  Cal. 
144,  43  Pac.  620;  Andrews  v.  State,  21  FU. 
598;  Hicks  v.  United  States,  150  U.  S.  442, 
37  L.  ed.  1137,  14  Sup.  Ct  Rep.  144;  Allison 
V.  United  States,  160  U.  S.  208,  40  L.  ed. 
397,  16  Sup.  Ct.  Rep.  252.    . 

Mr.  O.  H.  Finn,  with  Messrs.  F.  8. 
Ivanhoe  and  A.  M.  Crawford,  Attorney 
General,  for  respondent: 

The  instruction  was  proper. 

State  V.  Jones,  78  Mo.  280;  Solander  ▼. 
People,  2  Colo.  48;  2  Thompson,  Trials, 
§  2447. 


Subject  Note.  ^  Right  of  court  to  cau- 
tion jury  as  to  helieving  testintony  of 
accused  in  his  oum  hehalf, 

I.  Introductory,  802. 
II.  Instructing  generally  as  to  credit  to 
be  given     to  testimony  of    accused, 
804. 

III.  Instruction  singling  out  testimony  of 

accused  generally,  809. 

IV.  Instruction  as  to  disregarding  testi- 

mony of  accused,  810. 
V.  Instruction  as  to  contradiction  of  ac- 
cused, 811.        « 
VI.  Instructing  as  to  corroboration  of  tes- 
timony of  accused,  812. 
VII.  Instruction  as  to  relation  of  accused 
to  case. 

a.  Fact  that  he  is  party,  814^ 

b.  Interest  in  result,  816. 

VIII.  Instructing  as  to  former  conviction 
or  other  charges  against  accused, 
825. 
IX.  Instructing  as  to  demeanor  of  ac- 
cused, 826. 
X.  Instructing  as  to  statutory  statement 
by  accused,  827. 

J.  Introdttctory, 

The  right  to  determine  the  credibility  of 
witnesses  testifying  in  an  action  has  been 
immemorially  within   the  province  of  the 
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Where  defendant  testifies  in  his  own  be 
half,  it  is  not  error  for  the  court  to  call  the 
attention  of  the  jury  to  the  fact  that  he  is 
vitally  interested  in  the  outcome  of  the 
case,  and  to  point  out  his  situation  and  re- 
lation to  it. 

Johnson  v.  United  States,  157  U.  S.  320, 
39  L.  ed.  717,  15  Sup.  Ct.  Rep.  614;  State 
V.  Tarter,  20  Or.  38,  37  Pac.  53;  State  v. 
Carey,  15  Wash.  649,  46  Pac.  1050,  12  Cyc. 
Law  &  Proc.  p.  608;  People  v.  Cronin,  34 
Cal.  191;  People  v.  Murray,  86  Cal.  31,  24 
Pac.  802;  People  v.  Faulke,  96  Cal.  20,  30 
Pac.  837;  People' v.  O'Brien,  96  Cal.  182, 
31  Pac.  46;  People  v.  Curry,  103  Cal.  549, 
37  Pac.  603;  People  v.  Lang,  104  Cal.  363, 
37  Pac.  1031. 

The  jury  has  the  right  to  take  into  con- 


sideration the  interest  of  the  defendant  in 
the  case,  and  it  is  to  be  the  exclusive  judge 
of  his  credibility. 

State  V.  Clements,  15  Or.  250,  14  Pac. 
410. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  E.  W.  Bartlett,  was  joint- 
ly convicted  with  one  S.  A.  Gardinier  of  the 
crime  of  attempting  to  extort  money,  al- 
leged in  the  information  to  have  been  com- 
mitted by  unlawfully  threatening  to  accuse 
certain  persons  of  the  offense  of  gambling, 
and  to  prosecute  them  therefor.  Bartlett 
appeals  from  the  judgment  which  followed, 
and  his  counsel  contend,  inter  alia,  that  the 
trial  court  erred  in  charging  the  jury.   The 


jury.  This  right  includes  the  parties  to  the 
cause,  as  well  as  witnesses  generally,  and  ex- 
ists in  both  criminal  and  civil  cases. 

A  charjre  to  the  jury  is  perfectly  unex- 
ceptionable only  when  the  judge  confines 
himself  to  the  duty  of  setting  forth  the  law 
applicable  to  the  case,  without  either  ex- 
pressing or  intimating  any  opinion  as  to  the 
credibility  of  statements  made  by  the  party 
accused  or  by  the  witnesses.  The  court 
should  not  instruct  the  jury  to  give  full 
credit  to  the  testimony  of  the  accused,  nor 
generally  as  to  the  credence  or  weight  to  be 
given  to  his  testimony.  But  the  court  may, 
in  the  absence  of  a  statute  forbidding  it, 
direct  the  jury  as  to  matters  which  they 
may  consider  in  determining  the  credibility 
of  the  accused,  such  as  his  good  character, 
the  reasonableness  or  unreasonableness  of 
his  account  of  the  transaction,  the  proba- 
bility or  consisti^ncy  of  his  testimony,  and 
his  intelligence  or  want  of  intelligence.  Nor 
does  the  rule  against  singling  out  a  particu- 
lar witness  and  charging  the  jury  as  to  his 
credibility  preclude  the  court  from  referring 
in  an  appropriate  way  to  the  weight  to  be 
given  to  the  testimony  of  the  accused. 

It  would  be  manifestly  improper  for  the 
court,  by  a  hostile  or  adverse  charge,  to  de- 
prive the  accused  of  the  benefit  of  his  testi- 
mony, as  by  an  intimation  of  disbelief  in  the 
truth  of  the  defen(tant*s  testimony;  but  the 
court  may  properly  authorize  the  jury  to 
disregard  the  defendant's  testimony  if  they 
iH'liove  it  to  be  wilfully  false  as  to  any  ma- 
terial matter,  but  the  charge  should  not  be 
of  such  a  nature  as  to  lead  the  jury  to  con- 
chide  that  they  may  arbitrarily  or  capri- 
ciously reject  the  testimony  of  the  accused. 

It  is  perniiftsil)le  for  the  court  to  direct  the 
jury  to  take  into  consideration  the  fact,  if 
it  be  a  fact,  that  the  testimony  of  the  ac- 
cused has  been  contradicted,  as  well  as  the 
fact,  if  they  find  it  to  be  a  fact,  that  he  has 
been  corroborated  by  other  credible  evidence. 

The  court  has  a  right  to  instruct  the  jury, 
in  determining  the  credibility  of  the  ac- 
cused, to  consider  the  fact  that  he  is  the 
party  on  trial;  but  whether  the  court  may 

?[o  further,  and  advise  the  jury  that  such 
act  Ib  not  of  itself  sufficient  to  discredit 
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his  testimony,  has  been  both  affirmed  and 
denied.  It  is  objected  to  on  the  grounds 
that  such  an  instruction  would  tend  to  do 
the  accused  more  harm  than  good,  and  that 
it  would  also  invade  the  province  of  the 
jury. 

The  jury  may  properly  be  authorized  to 
consider  the  interest  the  accused  has  in  the 
result  of  their  verdict,  as  affecting  his  credi- 
bility, but  the  court  should  refrain  from  sug- 
gesting the  degree  of  weight  to  be  given  to 
that  fact.  While  the  court  may  suggest  to 
the  jury  that  the  interest  of  the  accused 
may  color  his  testimony,  yet  the  charge 
should  not  be  of  such  a  nature  as  to  dis- 
parage his  evidence.  The  jury  should  not  be 
told  that  the  prisoner's  interest  tends  to 
discredit  his  testimony,  nor  should  the  court 
place  such  stress  upon  the  fact  of  his  in- 
terest as  would  discredit  his  evidence  in  ad- 
vance. It  is  improper  to  charge  the  jury  to 
scrutinize  the  evidence  of  the  accused  with 
great  caution;  and  a  charge  that  the  jury 
may  disregard  the  testimony  of  the  accused 
on  account  of  his  interest  is  prejudicial; 
but  an  instruction  that  the  jury  are  not  re- 
quired blindly  to  receive  the  testimony  of 
the  accused  as  true  is  not  regarded  as  prej- 
udicial, especially  when  coupled  with  a  fur- 
ther statement  that  they  are  not  to  disre- 
gard his  testimony,  but  must  give  it  due 
consideration. 

It  is  generally  proper  to  instruct  the  jury 
to  treat  the  testimony  of  the  accused  the 
same  as  that  of  other  witnesses,  bearing  in 
mind,  however,  his  interest  in  the  result, 
since  he  does  not  stand  in  the  position  of  a 
disinterested  witness.  Insti;uctions  refer- 
ring to  the  interest  of  the  accused  usually 
have  been  upheld  as  against  an  objection 
that  his  testimony  is  thereby  prejudicially 
singled  out,  although  sometimes  considered 
ill-advised,  and,  in  one  jurisdiction,  declared 
to  be  invasive  of  the  province  of  the  jury. 
A  general  instruction  upon  the  fact  of  in- 
terest, applicable  to  all  the  witnesses,  ob- 
viously is  unobjectionable. 

The  court  may  properly  authorize  the  jury 
to  consider  a  former  conviction  of  the  ac- 
cused, as  affecting  his  credibility,  where 
proof  of  such  fact  is  admissible  for  that  nur* 
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ed  to  testify  under  the  act  of  1872  (9  Sess. 
Assem.  p.  95),  hor  testimony  became  a  fair 
subject  of  criticism  before  the  jury,  an  i 
the  counsel  for  the  people  was  at  liberty  to 
analyze  her  testimony,  to  compare  it  wit)^ 
the  other  testimony  in  the  cause,  and  com- 
ment upon  the  omissions  and  contradictions, 
if  any,  therein.  The  prisoner  was  at  lib- 
erty to  contradict  Knauss,  and  to  give  her 
own  account  of  the  matters  related  by  him, 
and  the  fact  that  she  did  not  do  so  might 
well  be  considered  by  the  jury  in  determin- 
ing the  credibility  of  Knauss.  People  v. 
Dyle,  21  N.  Y.  678.  The  prisoner  was  not 
required  to  testify,  and,  by  the  terms  of  the 
statute,  if  she  had  chosen  to  remain  silent, 
no  inference  of  guilt  could  be  drawn  from 
her  conduct.     By  taking  the  witness  stand 


she  opened  the  door  to  criticism,  and  cannot 
now  complain  that  an  effort  was  made  to 
measure  her  testimony  by  the  ordinary 
rules  which  govern  human  conduct."  The 
foregoing  observation,  relating  to  the  decla- 
rations upon  oath  of  the  accused  as  a  wit- 
ness in  her  own  behalf,  constitutes  the  only 
reference  made  by  the  court  .to  any  instruc- 
tion requested  by  her  counsel  or  to  any 
charge  given  to  the  jury  as  to  her  testimony. 
How,  then,  can  it  be  said,  as  indicated  in 
the  note  adverted  to,  that  the  language 
quoted  in  the  text  by  the  noted  author,  and 
as  given  by  the  court  in  the  case  cited,  was 
approved,  when  the  instruction  does  not  ap- 
pear even  to  have  been  challenged  by  coun- 
sel for  the  accused,  or  commented  upon  in 
any  manner  by  the  justice  who  wrote  the 


cused  and  that  of  other  witnesses,  the  court 
should  pot  charge  that  the  good  character 
for  peaceableness  and  honesty  which  the 
prisoner  had  established  should  have  great 
weight  with  them;  but  the  utmost  that  he 
ought  to  say  to  the  jury  is  that,  if  they  be- 
lieve that  the  prisoner  has  established  a  good 
character,  that  will  be  a  circumstance  to  be 
taken  into  consideration  by  them  in  form- 
ing their  conclusion.  State  v.  Brown,  34  S. 
0.  41,  12  S.  E.  662. 

A*  charge  that  the  fact  that  accused  had 
been  drunk  at  a  theater,  and  had  been  put 
out  of  the  house,  may  or  does  weaken  his 
testimony  and  affects  his  credibility  as  a 
witness,  is  a  charge  upon  the  weight  of  the 
testimony,  and  is  erroneous.  Tally  v.  State, 
48  Tex.  Crim.  Rep.  474,  88  S.  W.  339. 

The  jury  may  properly  be  instructed  that, 
in  determining  the  credit  to  be  given  to  the 
testimony  of  the  accused,  they  may  take  into 
consideration  the  reasonableness  or  unrea- 
sonableness of  the  defendant's  account  of  the 
transaction.  Blair  v.  State,  69  Ark,  558,  64 
S.  W.  948;  Hudson  v.  State,  77  Ark.  334, 
91  S.  W.  299;  Com.  v.  Breyessee,  160  Pa. 
451,  40  Am.  St.  Rep.  729,  28  Atl.  824;  Dunn 
V.  People,  109  111.  636. 

An  instruction  that  the  jury  have  a  right 
to  take  into  consideration  the  reasonable- 
ness or  unreasonableness  of  the  defendant's 
account  of  the  transaction  does  not  tend  to 
discredit  the  defendant's  testimony  before 
the  jury,  where  they  are  further  told  not  to 
disregard  the  testimony  of  any  wntness,  and 
that  the  weight  to  be  given  to  the  testimony 
of  any  witness  is  a  matter  solely  within 
their  province.  Vaughan  v.  State,  68  Ark. 
353,  24  S.  W.  885;  Jones  v.  State,  61  Ark. 
88,  32  S.  W.  81. 

Nor  does  such  a  charge  direct  them  to 
test  the  testimony  of  the  accused  by  a  more 
rigid  rule  than  that  which  is  applicable  to 
other  witnesses.     Mcintosh  v.  State,  supra. 

The  jury  may  properly  be  told  to  con- 
sider the  probability  or  improbability  of  the 
testimony  of  the  accused.  Anderson  v.  State, 
104  Ind.  467,  4  N.  E.  63;  Minich  v.  People, 
8  Colo.  449,  9  Pac.  4;  State  v.  Hilsabock, 
supra;  United  States  v.  Kenney,  90  Fed. 
19L.RJ1.(N.8.) 


267;  Housh  v.  State,  43  Neb.  163,  61  N.  W. 
571. 

An  instruction  that  the  jury  have  the 
right,  in  determining  the  credibility  to  be 
accorded  to  the  testimony  of  the  defendant, 
to  take  into  consideration  the  probability 
of  his  statements  in  connection  with  the  other 
evidence  in  the  case,  does  not  unreasonably 
and  improperly  disparage  the  defendant's 
testimony,  especially  where  the  jury  were 
instructed  that  they  were  the  sole  judges 
of  the  credibility  of  the  witnesses.  Younger 
v.  State,  12  Wyo.  24,  73  Pac.  551. 

A  charge  that,  in  determining  the  credi- 
bility of  the  defendant,  the  jury  may  con- 
sider the  consistency  of  his  testimony  with 
the  established  facts  in  the  case,  is  properly 
given.     Com.  v.  Breyessee,  supra. 

An  instruction  informing  the  jury  in  an 
action  in  which  the  accused  testified,  that 
they  are  at  liberty  to  consider  the  consist- 
ency or  inconsistency  of  the  statements  of  a 
witness,  one  with  another,  is  not  erroneous. 
Minich  v.  People,  supra. 

The  jury  may  be  told  that  the  testimony 
of  the  accused,  if  rational,  natural,  and  con- 
sistent, may  outweigh  the  testimony  of  all 
other  witnesses.  People  v.  McArron,  121 
Mich.  1,  79  N.  W.  944. 

Such  a  charge  is  not  objectionable  on  the 
ground  that  it  should  have  used  the  words 
"any  other  witness  or  witnesses"  instead  of 
"other  witnesses,"  since  the  language  used 
by  the  court  is  in  no  sense  limited,  but  ap- 
plies to  any  other  witness  and  to  all  other 
witnesses.  People  v.  Willett,  105  Mich.  110, 
62N.  W.  1115. 

An  instruction  in  reference  to  the  testi- 
mony of  defendants  wlio  were  jointly  in- 
dicted and  tried  together  for  murder,  each 
of  whom  sought  to  exculpate  himself  and 
impute  the  crime  to  the  other,  that  the  jury 
could  not  believe  them  both,  because  they 
were  wholly  inconsistent  as  to  the  principal 
fact  in  the  case,  does  not  transgress  a  statu- 
tory and  constitutional  prohibition  against 
charging  jurors  as  to  matters  of  fact,  since 
the  court  may  state  the  testimony  as  well  as 
declare  the  law  to  jurors.  State  v.  McLane, 
15  Nev.  345. 

The  court  should  not  direct  the  iury  to 
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opinion?  The  only  references  to  the  case 
of  Solander  v.  People,  supra,  tliat  we  have 
been  able  to  find  in  the  Colorado  reports 
relate  to  other  questions.  See  upon  this 
subject,  Jones  v.  People,  2  Colo.  365;  Union 
Gold  Min.  Co.  v.  Rocky  Mountain  Nat. 
Bank,  2  Colo.  576;  Jones  v.  People,  6  Colo. 
456,  45  Am.  Rep.  526;  Minich  v.  People,  8 
Colo.  449,  9  Pac.  4;  Wisdom  v.  PeopJe,  11 
Colo.  174,  17  Pac.  519;  Babcock  v.  People, 
13  Colo.  518,  22  Pac.  817;  Thompson  v. 
People,  26  Colo.  605,  59  Pac.  61;  Johnson 
V.  People,  33  Colo.  237,  108  Am.  St.  Rep. 
85.  80  Pac.  133. 

In  People  v.  Cronin,  34  Cal.  191,  an  in- 
struction of  similar  import  to  that  con- 
tained in  the  latter  part  of  the  charge  com- 
plained of  in  the  case  at  bar  was  approved. 


In  People  v.  Murray,  86  Cal.  31,  24  Pac. 
802,  Mr.  Justice  McFarland,  referring  to 
the  rule  announced  in  the  preceding  case, 
says:  "That  instruction  has  been  approved 
in  subsequent  cases,  and  it  is  now  too  late 
to  question  its  correctness;  but,  if  courts 
and  prosecuting  attorneys  think  it  tlieir 
duty  to  have  an  instruction  on  that  subject 
in  every  case,  they  should  be  careful  not  to 
go  further  in  that  direction  than  courts  have 
already  gone.  An  instruction  giving  the 
general  rule  can  do  no  harm,  and  is  not  of 
much  importance,  for  every  intelligent  juror 
knows,  without  any  instruction  on  the  sub- 
ject, that  a  defendant,  whether  innocent  or 
guilty,  is  deeply  interested  in  being  ac- 
quitted. But  when  such  an  instruction  is 
reiterated,  and  put  into  exceedingly  strong 


disbelieve  the  sworn  statements  of  the  de- 
fendants if  they  are  inconsistent  with  their 
actions  or  with  the  circumstances  connected 
with  the  alleged  offense. 

An  instruction  which  advises  the  jury 
that  the  actions  of  the  defendant  at  the  time 
of  the  commission  of  the  alleged  offense  are 
a  safer  foundation  from  which  to  draw  a 
conclusion  as  to  his  intention  at  the  time  of 
the  alleged  taking  than  his  sworn  state- 
ments as  a  witness  is  a  decision  upon  a 
question  of  fact,  and  is  erroneous.  State  v. 
Maynard,  19  Nev.  284,  9  Pac.  614. 

An  instruction  to  the  jury  as  to  the  tes- 
timony given  on  his  own  behalf  by  one  ac- 
cused of  murder,  which  substantially  says 
to  them  that  the  circumstances  as  to  the 
killing  and  concealment  of  the  death  of  the 
deceased  cannot  be  bribed,  but  the  defendant 
can  be;  therefore  you  must  consider  that 
these  circumstances  outweigh  his  testimony, 
— is  erroneous.  Hickory  v.  United  States, 
160  U.  S.  408,  40  L.  ed.  474,  16  Sup.  Ct.  Rep. 
327. 

A  charge  that  while  defendant,  who  had 
been  indicted  for  murder,  has  been  permit- 
ted to  testify  what  his  intention  was  in 
doing  any  of  the  acts  charged  against  him, 
yet  that  the  jury  should  not  take  his  state- 
ments as  to  what  his  intentions  were  as 
conclusive,  but  should  weigh  them  in  con- 
nection with  the  other  circumstances  con- 
nected with  the  perpetration  of  the  offense, 
and,  if  the  circumstances  connected  with  the 
perpetration  of  the  offense  convince  them 
that  the  statements  of  the  defendant  as  to 
what  his  intentions  were  in  shooting  at  the 
deceased  are  opposed  to  the  circumstances 
connected  with  the  perpetration  of  the  of- 
fense, then  it  will  be  their  duty  to  find  that 
his  intentions  in  so  shooting  were  as  mani- 
fested by  the  circumstances,  to  the  exclu- 
sion of  what  he  may  say  his  intentions  were, 
invades  the  province  of  the  jury,  which  has 
exclusive  power  to  pass  upon  the  credibility 
of  witnesses  and  determine  the  weight  and 
sufficiency  of  evidence.  Lynch  v.  People,  33 
Colo.  128,  79  Pac.  1015. 

But  an  instruction  that,  on  account  of  a 
legal  presumption  of  an  Intent  to  kill,  aris- 
ing from  the  use  of  a  deadly  weapon,  the 
19L.R.A.(N.S.> 


jury  would  be  justified  in  believing  that  the 
defendant  intended  to  kill  the  prosecuting 
witness,  even  though  death  did  not  ensue, 
and  although  the  defendant  testified  that  he 
did  not  intend  to  kill  him,  does  not  attempt 
to  prescribe  the  weight  to  be  g^ven  to  the 
evidence  of  the  accused,  but  rather  to  define 
and  measure  the  weight  and  force  they  would 
be  justified  .in  giving  to  a  legal  presump- 
tion, and  is  not  erroneous.  Newport  v. 
State,  140  Ind.  299,  39  N.  E.  926. 

The  jury,  in  weighing  the  evidence  of  de- 
fendant, charged  with  embezzlement,  and  in 
determining  how  far,  if  at  all,  it  is  worthy 
of  credit,  may  be  told  to  regard,  among 
other  things,  his  intelligence  or  want  of  in- 
telligence, and  his  opportunities  for  knowl- 
edge of  business  methods.  United  States  v. 
Kcnney,  90  Fed.  257. 

In  a  prosecution  for  the  illegal  sale  of 
intoxicating  liquors,  in  which  the  defendant 
testified  that  he  acted  as  agent  for  a  non- 
resident dealer  who  had  a  right  to  make 
sales  in  original  packages,  the  court  may 
properly  state  that  the  failure  of  the  defend- 
ant to  call  his  alleged  principal  as  a  witness 
bears  upon  the  credibility  of  the  testimony 
of  the  defendant,  since  it  leaves  the  testi- 
mony of  the  accused  unsupported  and  re- 
flects upon  the  good  faith  of  his  defense. 
Com.  v.  Pendergast,  138  Pa.  633,  21  Atl.  12. 

In  California  it  is  not  proper  for  the  court 
to  direct  the  jury  as  to  the  ways  and  meth- 
ods by  which  they  shall  exercise  their  exclu- 
sive power  to  weigh  the  testimony  of  wit- 
nesses; but  an  instruction  that  the  jury 
should  carefully  scrutinize  all  the  testi- 
mony in  the  case,  and,  in  so  doing,  consider 
all  the  circumstances  under  which  each  wit- 
ness has  testified,  and  which  enumerates  va- 
rious matters  which  they  are  to  take  into 
account  in  weighing  the  testimony,  although 
outside  the  proper  powers  of  the  court,  which 
should  not  direct  them  as  to  the  way  in 
which  they  shall  weigh  the  testimony  of  the 
witnesses  and  determine  the  facts,  is  not 
prejudicial  to  the  accused,  who  testified  in 
the  action,  since  it  merely  tells  the  jury  to 
do  certain  things  which  jurors  would  evi- 
dently do  without  being  so  told.  People  v. 
Newcomer,  118  Cal.  263,  60  Pac*  406. 
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ed  to  testify  under  the  act  of  1872  (9  Seas. 
Asscm.  p.  95),  her  testimony  became  a  fair 
subject  of  criticism  before  the  jury,  an  l 
the  counsel  for  the  people  was  at  liberty  to 
analyze  her  testimony,  to  compare  it  wit)/ 
the  other  testimony  in  the  cause,  and  com- 
ment upon  the  omissions  and  contradictions, 
if  any,  therein.  The  prisoner  was  at  lib- 
erty to  contradict  Knauss,  and  to  give  her 
own  account  of  the  matters  related  by  him, 
and  the  fact  that  she  did  not  do  so  might 
well  be  considered  by  the  jury  in  determin- 
ing the  credibility  of  Knauss.  People  v. 
Dyle,  21  N.  Y.  678.  The  prisoner  was  not 
required  to  testify,  and,  by  the  terms  of  the 
statute,  if  she  had  chosen  to  remain  silent, 
no  inference  of  guilt  could  be  drawn  from 
her  conduct.     By  taking  the  witness  stand 


she  opened  the  door  to  criticism,  and  cannot 
now  complain  that  an  effort  was  made  to 
measure  her  testimony  by  the  ordinary 
rules  which  govern  human  conduct."  The 
foregoing  observation,  relating  to  the  decla- 
rations upon  oath  of  the  accused  as  a  wit- 
ness in  her  own  behalf,  constitutes  the  only 
reference  made  by  the  court  .to  any  instruc- 
tion requested  by  her  counsel  or  to  any 
charge  given  to  the  jury  as  to  her  testimony. 
How,  then,  can  it  be  said,  as  indicated  in 
the  note  adverted  to,  that  the  language 
quoted  in  the  text  by  the  noted  author,  and 
as  given  by  the  court  in  the  case  cited,  was 
approved,  when  the  instruction  does  not  ap- 
pear even  to  have  been  challenged  by  coun- 
sel for  the  accused,  or  commented  upon  in 
any  manner  by  the  justice  who  wrote  the 


cuscd  and  that  of  other  witnesses,  the  court 
should  pot  charge  that  the  good  character 
for  peaceableness  and  honesty  which  the 
prisoner  had  established  should  have  great 
weight  with  them;  but  the  utmost  that  he 
ought  to  say  to  the  jury  is  that,  if  they  be- 
lieve that  the  prisoner  has  established  a  good 
character,  that  will  be  a  circumstance  to  be 
taken  into  consideration  by  them  in  form- 
ing their  conclusion.  State  v.  Brown,  34  S. 
C.  41,  12  S.  E.  662. 

A*  charge  that  the  fact  that  accused  had 
been  drunk  at  a  theater,  and  had  been  put 
out  of  the  house,  may  or  does  weaken  his 
testimony  and  affects  his  credibility  as  a 
witness,  is  a  charge  upon  the  weight  of  the 
testimony,  and  is  erroneous.  Tally  v.  State, 
48  Tex.  Crim.  Rep.  474,  88  S.  W.  339. 

The  jury  may  properly  be  instructed  that, 
in  determining  the  credit  to  be  given  to  the 
testimony  of  the  accused,  they  may  take  into 
consideration  the  reasonableness  or  unrea- 
sonableness of  the  defendant's  account  of  the 
transaction.  Blair  v.  State,  69  Ark.  558,  64 
S.  W.  948;  Hudson  v.  State,  77  Ark.  334, 
91  S.  W.  299;  Com.  v.  Breyessee,  160  Pa. 
451,  40  Am.  St.  Rep.  729,  28  Atl.  824;  Dunn 
V.  People,  109  111.  635. 

An  instruction  that  the  jury  have  a  right 
to  take  into  consideration  the  reasonable- 
ness or  unreasonableness  of  the  defendant's 
account  of  the  transaction  does  not  tend  to 
discredit  the  defendant's  testimony  before 
the  jury,  where  they  are  further  told  not  to 
disregard  the  testimony  of  any  witness,  and 
that  the  weight  to  be  given  to  the  testimony 
of  any  witness  is  a  matter  solely  within 
their  province.  Vaughan  v.  State,  68  Ark. 
353,  24  S.  W.  885;  Jones  v.  State,  61  Ark. 
88,  32  S.  W.  81. 

Nor  does  such  a  charge  direct  them  to 
test  the  testimony  of  the  accused  by  a  more 
rigid  rule  than  that  which  is  applicable  to 
other  witnesses.     Mcintosh  v.  State,  supra. 

The  jury  may  properly  be  told  to  con- 
sider the  probability  or  improbability  of  the 
testimony  of  the  accused.  Anderson  v.  State, 
104  Ind.  467,  4  N.  E.  63;  Minich  v.  People, 
8  Colo.  449,  9  Pac.  4;  State  v.  Ililsabeck,  I 
supra ;  United  States  v.  Kenney,  90  Fed. ' 
19L.R.A.(N.S.) 


257;  Housh  v.  State,  43  Neb.  163,  61  N.  W. 
571. 

An  instruction  that  the  jury  have  the 
right,  in  determining  the  credibility  to  be 
accorded  to  the  testimony  of  the  defendant, 
to  take  into  consideration  the  probability 
of  his  statements  in  connection  with  the  other 
evidence  in  the  case,  does  not  unreasonably 
and  improperly  disparage  the  defendant's 
testimony,  especially  where  the  jury  were 
instructed  that  they  were  the  sole  judges 
of  the  credibility  of  the  witnesses.  Younger 
V.  State,  12  Wyo.  24,  73  Pac.  561. 

A  charge  that,  in  determining  the  credi- 
bility of  the  defendant,  the  jury  may  con- 
sider the  consistency  of  his  testimony  with 
the  established  facts  in  the  case,  is  properly 
given.    Com.  v.  Breyessee,  supra. 

An  instruction  informing  the  jury  in  an 
action  in  which  the  accused  testified,  that 
they  are  at  liberty  to  consider  the  consist- 
ency or  inconsistency  of  the  statements  of  a 
witness,  one  with  another,  is  not  erroneous. 
Minich  v.  People,  supra. 

The  jury  may  be  told  that  the  testimony 
of  the  accused,  if  rational,  natural,  and  con- 
sistent, may  outweigh  the  testimony  of  all 
other  witnesses.  People  v.  McArron,  121 
Mich.  1,  79  N.  W.  944. 

Such  a  charge  is  not  objectionable  on  the 
ground  that  it  should  have  used  the  words 
"any  other  witness  or  witnesses"  instead  of 
"other  witnesses,"  since  the  language  used 
by  the  court  is  in  no  sense  limited,  but  ap- 
plies to  any  other  witness  and  to  all  other 
witnesses.  People  v.  Willett,  106  Mich.  110, 
62N.  W.  1115. 

An  instruction  in  reference  to  the  testi- 
mony of  defendants  wHo  were  jointly  in- 
dicted and  tried  together  for  murder,  each 
of  whom  sought  to  exculpate  himself  and 
impute  the  crime  to  the  other,  that  the  jury 
could  not  believe  them  both,  because  they 
were  wholly  inconsistent  as  to  the  principal 
fact  in  the  case,  does  not  transgress  a  statu- 
tory and  constitutional  prohibition  against 
charging  jurors  as  to  matters  of  fact,  since 
the  court  may  state  the  testimony  as  well  as 
declare  the  law  to  jurors.  State  ▼.  McLane, 
15  Nev.  345. 

The  court  should  not  direct  the  iury  to 
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opinion?  The  only  references  to  the  case 
of  Solander  v.  People,  supra,  that  we  have 
been  able  to  find  in  the  Colorado  reports 
relate  to  other  questions.  See  upon  this 
subject,  Jones  v.  People,  2  Colo.  355;  Union 
Gold  Min.  Co.  v.  Rocky  Mountain  Nat. 
Bank,  2  Colo.  576;  Jones  v.  People,  6  Colo. 
456,  45  Am.  Rep.  526;  Minich  v.  People,  8 
Colo.  449,  0  Pac.  4;  Wisdom  v.  PeopJe,  11 
Colo.  174,  17  Pac.  519;  Babcock  v.  People, 
13  Colo.  518,  22  Pac.  817;  Thompson  v. 
People,  26  Colo.  605,  59  Pac.  61;  Johnson 
V.  People,  33  Colo.  237,  108  Am.  St.  Rep. 
85.  80  Pac.  133. 

In  People  v.  Cronin,  34  Cal.  191,  an  in- 
struction of  similar  import  to  that  con- 
tained in  the  latter  part  of  the  charge  com- 
plained of  in  the  case  at  bar  was  approved. 


In  People  v.  Murray,  86  Cal.  31,  24  Pac. 
802,  Mr.  Justice  McFarland,  referring  to 
the  rule  announced  in  the  preceding  case, 
says:  "That  instruction  has  been  approved 
in  subsequent  cases,  and  it  is  now  too  late 
to  question  its  correctness;  but,  if  courts 
and  prosecuting  attorneys  think  it  their 
duty  to  have  an  instruction  on  that  subject 
in  every  case,  they  should  be  careful  not  to 
go  further  in  that  direction  than  courts  have 
already  gone.  An  instruction  giving  the 
general  rule  can  do  no  harm,  and  is  not  of 
much  importance,  for  every  intelligent  juror 
knows,  without  any  instruction  on  the  sub- 
ject, that  a  defendant,  whether  innocent  or 
guilty,  is  deeply  interested  in  being  ac- 
quitted. But  when  such  an  instruction  is 
reiterated,  and  put  into  exceedingly  strong 


disbelieve  the  sworn  statements  of  the  de- 
fondants  if  they  are  inconsistent  with  their 
actions  or  with  the  circumstances  connected 
with  the  alleged  offense. 

An  instruction  which  advises  the  jury 
that  the  actions  of  the  defendant  at  the  time 
of  the  commission  of  the  alleged  offense  are 
a  safer  foundation  from  which  to  draw  a 
conclusion  as  to  his  intention  at  the  time  of 
the  alleged  taking  than  his  sworn  state- 
ments as  a  witness  is  a  decision  upon  a 
question  of  fact,  and  is  erroneous.  State  v. 
Maynard,  10  Nev.  284,  9  Pac.  514. 

An  instruction  to  the  jury  as  to  the  tes- 
timony given  on  his  own  behalf  by  one  ac- 
cused of  murder,  which  substantially  says 
to  them  that  the  circumstances  as  to  the 
killing  and  concealment  of  the  death  of  the 
deceased  cannot  be  bribed,  but  the  defendant 
can  be;  therefore  you  must  consider  that 
these  circumstances  outweigh  his  testimony, 
— is  erroneous.  Hickory  v.  United  States, 
160  U.  S.  408,  40  L.  ed.  474,  16  Sup.  Ct.  Rep. 
327. 

A  charge  that  while  defendant,  who  had 
been  indicted  for  murder,  has  been  permit- 
ted to  testify  what  his  intention  was  in 
doing  any  of  the  acts  charged  against  him, 
yet  that  the  jury  should  not  take  his  state- 
ments as  to  what  his  intentions  were  as 
conclusive,  but  should  weigh  them  in  con- 
nection with  the  other  circumstances  con- 
nected with  the  perpetration  of  the  offense, 
and,  if  the  circumstances  connected  with  the 
perpetration  of  the  offense  convince  them 
that  the  statements  of  the  defendant  as  to 
what  his  intentions  were  in  shooting  at  the 
deceased  are  opposed  to  the  circumstances 
connected  with  the  perpetration  of  the  of- 
fense, then  it  will  be  their  duty  to  find  that 
his  intentions  in  so  shooting  were  as  mani- 
fested by  the  circumstances,  to  the  exclu- 
sion of  what  he  may  say  his  intentions  were, 
invades  the  province  of  the  jury,  which  has 
exclusive  power  to  pass  upon  the  credibility 
of  witnesses  and  determine  the  weight  and 
sufficiency  of  evidence.  Lynch  v.  People,  33 
Colo.  128,  79  Pac.  1015. 

But  an  instruction  that,  on  account  of  a 
legal  presumption  of  an  intent  to  kill,  aris- 
ing from  the  use  of  a  deadly  weapon,  the 
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jury  would  be  justified  in  believing  that  the 
defendant  intended  to  kill  the  prosecuting 
witness,  even  though  death  did  not  ensue, 
and  although  the  defendant  testified  that  he 
did  not  intend  to  kill  him,  does  not  attempt 
to  prescribe  the  weight  to  be  g^ven  to  the 
evidence  of  the  accused,  but  rather  to  define 
and  measure  the  weight  and  force  they  would 
be  justified  .in  giving  to  a  legal  presump- 
tion, and  is  not  erroneous.  Newport  v. 
State,  140  Ind.  299,  39  N.  E.  926. 

The  jury,  in  weighing  the  evidence  of  de- 
fendant, charged  with  embezzlement,  and  in 
determining  how  far,  if  at  all,  it  is  worthy 
of  credit,  may  be  told  to  regard,  among 
other  things,  his  intelligence  or  want  of  in- 
telligence, and  his  opportunities  for  knowl- 
edge of  business  methods.  United  States  v. 
Kenney,  90  Fed.  257. 

In  a  prosecution  for  the  illegal  sale  of 
intoxicating  liquors,  in  which  the  defendant 
testified  that  he  acted  as  agent  for  a  non- 
resident dealer  who  had  a  right  to  make 
sales  in  original  packages,  the  court  may 
properly  state  that  the  failure  of  the  defend- 
ant to  call  his  alleged  principal  as  a  witness 
bears  upon  the  credibility  of  the  testimony 
of  the  defendant,  since  it  leaves  the  testi- 
mony of  the  accused  unsupported  and  re- 
fiects  upon  the  good  faith  of  his  defense. 
Com.  V.  Pendergast,  138  Pa.  633,  21  Atl.  12. 

In  California  it  is  not  proper  for  the  court 
to  direct  the  jury  as  to  the  ways  and  meth- 
ods by  which  they  shall  exercise  their  exclu- 
sive power  to  weigh  the  testimony  of  wit- 
nesses; but  an  instruction  that  the  jury 
should  carefully  scrutinize  all  the  testi- 
mony in  the  case,  and,  in  so  doing,  consider 
all  the  circumstances  under  which  each  wit- 
ness has  testified,  and  which  enumerates  va- 
rious matters  which  they  are  to  take  into 
account  in  weighing  the  testimony,  although 
outside  the  proper  powers  of  the  court,  which 
should  not  direct  them  as  to  the  way  in 
which  they  shall  weigh  the  testimony  of  the 
witnesses  and  determine  the  facts,  is  not 
prejudicial  to  the  accused,  who  testified  in 
the  action,  since  it  merely  tells  the  jury  to 
do  certain  things  which  jurors  would  evi- 
dently do  without  being  so  told.  People  v. 
Newcomer,  118  Cal.  203,  50  Pac.  406. 
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language,  so  as  to  give  it  peculiar  emphasis, 
it  is  too  apt  to  lead  the  jury  to  boliove  that 
the  court  thinks  the  defendant  in  the  par- 
ticular case  on  trial  to  be  unworthy  of  be- 
lief." 

In  People  v.  Van  Ewan,  111  Cal.  144,  43 
Pae.  620,  the  trial  court,  in  referring  to  the 
declarations  under  oath  made  by  the  de- 
fendant as  a  witness  in  his  own  behalf, 
charged  the  jury  as  follows:  "In  weighing 
his  testimony  you  are  to  consider  what  he 
has  at  stake.  You  are  to  consider  the  temp- 
tations that  may  be  brougnt  to  bear  upon  a 
man  in  his  situation  to  tell  a  falsehood  for 
the  purpose  of  inducing  you  to  acquit  him, 
or  to  disagree."  The  defendant,  having  been 
convicted,  appealed,  and,  in  reversing  the 
judgment,  the  court  says:     ''If  the  question 


were  entirely  an  open  one,  we  would  feel 
constrained  to  hold,  upon  principle,  that 
any  instruction  at  all  as  to  the  credibility 
of  any  witness,  or  the  weight  to  be  given  to 
his  testimony,  is  violative  of  §  19  of  article 
6  of  the  Constitution,  which  provides  that 
'judges  shall  not  charge  jurors  with  respect 
to  matters  of  fact,'  and  §  1887  of  the  Code 
of  Civil  Procedure,  which,  referring  to  a 
witness,  provides  that  'the  jury  are  the  ex- 
clusive judges  of  his  credibility.' "  It  is 
further  intimated  that  the  instruction  last 
above  quoted  was  more  restrictive  than  the 
charge  approved  in  People  v.  Cronin,  supra. 
It  will  thus  be  seen  that  the  supreme  court 
of  California  practically  condemned  the  in- 
struction given  in  People  v.  Cronin,  supra, 
but  felt  impelled  to  follow  the  rule  thus  an- 


An  instruction  in  a  criminal  action  in 
which  the  accused  has  testified,  that  the 
jury  "will"  take  into  consideration  certain 
specified  matters  in  determining  the  credi- 
bility of  the  witnesses,  is  not  erroneous, 
since  "will"  has  not  an  imperative  force 
like  the  word  "shall,"  the  use  of  which,  al- 
though condemned,  has  never  been  held  to 
constitute  reversible  error.  State  ▼.  Hilsa- 
beck,  132  Mo.  348,  34  S.  W.  38. 

The  wise  and  humane  provision  of  the  law 
that  a  person  accused  is  a  competent  wit- 
ness should  not  be  defeated  by  hostile  inti- 
mations of  the  trial  judge.  Hicks  v.  United 
States,  160  U.  S.  442,  37  L.  ed.  1137,  14 
Sup.  Ct.  Rep.  144;  Allison  v.  United  States, 
160  U.  S.  203,  40  L.  ed.  396,  16  Sup.  Ct. 
Rep.  262. 

Where  homicide  is  sought  to  be  justified 
as  committed  in  self-defense  by  the  testi- 
mony of  the  accused,  the  instruction  to  the 
jury  that  "you  must  have  something  more 
tangible,  more  real,  more  certain  than  that 
which  is  a  simple  declaration  of  the  party 
who  slays,  made  in  your  presence  by  him  as 
a  witness,  when  he  is  confronted  with  a 
charge  of  murder.  All  men  would  say  that," 
— is  erroneous,  as  practically  depriving  him 
of  the  benefit  of  his  testimony.  Allison  v. 
United  States,  supra. 

A  charge  which  virtually  tells  the  jury 
that  the  testimony  of  the  accused,  who,  in 
support  of  his  defense  of  an  alibi,  swore 
that  he  was  at  a  certain  place  on  the  day 
on  which  the  burglary  with  which  he  was 
charged  was  committed,  was  not  true,  but 
was  false,  and  simply  leaves  it  with  the 
jury  to  say  whether  that  statement  was 
wilfully  false  or  only  inadvertently  so,  vio- 
lates the  constitutional  provision  that 
"judges  shall  not  charge  juries  with  respect 
to  matters  of  fact,"  where  the  evidence  upon 
the  point  is  not  necessarily  open  to  such  an 
interpretation.  People  v.  Lang,  104  Cal. 
363,  37  Pac.  1031. 

An  instruction  which  obviously  shows 
that  the  judge  does  not  believe  the  testimony 
of  the  accused,  and  which  strongly  conveys 
that  impression  to  the  jury  in  an  argumen- 
tative form,  violates  a  constitutional  provi- 
sion that  judges  shall  not  charge  juries  in  ' 
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respect  to  matters  of  fact,  and  constitutes 
reversible  error.  State  v.  Addy,  28  S.  C.  4, 
4  S.  E.  814. 

So,  a  charge  calculated  to  lead  the  jury 
to  the  conclusion  that  the  judge  has  no  con- 
fidence in  the  testimony  of  the  accused  is  a 
charge  on  the  facts,  in  violation  of  the  con- 
stitutional provision  forbidding  it,  and  con- 
stitutes reversible  error.  State  ▼.  Caddon, 
30  S.  C.  609,  8  S.  E.  636. 

A  charge  in  a  homicide  case  which  dis- 
cusses the  question  of  self-defense,  and  states 
that  the  only  testimony  bearing  upon  that 
question  is  the  testimony  of  the  defendant 
himself,  and  which,  from  the  manner  in 
which  the  testimony  is  discussed,  discloses 
to  the  jury  that  the  court  puts  little  or  no 
confidence  in  the  defendant's  statements,  is 
a  charge  upon  matters  of  fact,  in  violation 
of  the  state  Constitution.  State  v.  Wyse, 
32  S.  C.  45,  10  S.  E.  612. 

A  remark  by  the  court,  in  instructing  the 
jury,  that  the  accused — ^who  was  charged 
with  the  larceny  of  a  team  of  horses  and  a 
buggy,  and  who  claimed  that  he  met  the 
real  thief  with  the  team,  who  escaped  unob- 
served when  the  officers  appeared — must 
either  have  stolen  the  team  himself  or  have 
ascertained  particulars  in  reference  to  the 
larceny  from  the  thief,  and  that  it  was  some- 
what "significant"  that  he  could  have  learned 
so  many  things  from  the  alleged  thief  and 
given  him  so  much  advice  in  addition,  in  so 
short  a  time,  does  not  amount  to  the  expres- 
sion of  an  opinion.  State  v.  Young,  67  Vt. 
450,  32  Atl.  261. 

An  instruction  to  the  jury  "that  they 
should  consider  the  opportunities  the  wit- 
nesses had  for  observing  what  was  going 
on"  is  not  objectionable  as  cautioning  the 
jury  against  the  testimony  of  the  defend- 
ants, where  they  had  the  best  of  opportuni- 
ties for  knowing  what  took  place  at  the 
time  of  the  alleged  assault  with  intent  to 
rob,  with  which  they  were  charged.  People 
V.  Blanchard,  136  Mich.  146,  98  N.  W.  983. 

A  charge  to  the  eff'ect  that  the  facts  as 
testified  to  by  the  accused  are  not  sufficient 
to  constitute  a  ground  for  self-defense  under 
the  requiremente  of  the  law  cannot  be  log- 
ically considered  aa  a  reflection  on  the  tea- 
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nounced,  because  of  its  repeated  approvals 
for  nearly  a  generation. 

In  Johnson  v.  United  States,  157  U.  S. 
320,  30  L.  ed.  717,  15  Sup.  Ct.  Rep.  614,  cited 
by  counsel  for  the  state  in  the  case  at  bar, 
the  jury  were  charged  as  follows:  "The 
defendant  goes  upon  the  stand  before  you, 
and  he  makes  his  statement, — tells  his  story. 
Above  all  things  in  a  case  of  this  kind  you 
are  to  see  whether  that  statement  is  cor- 
roborated substantially  and  reliably  by  the 
proven  facts;  if  so,  it  is  strengthened  to  the 
extent  of  its  corroboration.  If  it  is  not 
strengthened  in  that  way,  you  are  to  weigh 
it  by  its  own  inherent  truthfulness, — its 
own  inherent  proving  power  that  may  be- 
long to  it."  This  instruction  was  approved 
by  the  Supreme  Court  of  the  United  States; 


but,  as  the  cause  was  originally  tried  in  a 
Federal  court,  where  the  rules  of  the  com- 
mon law  prevail,  thereby  permitting  the 
judge  to  comment  upon  the  weight  of  the 
testimony,  no  other  deduction  could  well 
have  been  made.  Carver  v.  Jackson,  4  Pet. 
1,  79,  7  L.  ed.  761,  789;  Magniac  v.  Thomp- 
son, 7  Pet.  348,  389,  8  L.  ed.  709,  723.  The 
conclusion  there  reached,  however,  is  not 
controlling  in  the  case  at  bar,  in  conse- 
quence of  our  statute  prohibiting  such  meth- 
od of  charging  the  jury. 

In  Territory  v.  Romine,  2  N.  M.  114,  a 
similar  charge  was  upheld  on  the  assump- 
tion that  such  an  instruction  was  permis- 
sible under  the  rules  of  the  common  law, 
which,  at  the  time  of  that  trial,  had  not 
been  changed,  but  subsequent  thereto,  and 


timony  of  the  defendant,  or  a  criticism  of 
his  credibility  as  a  witness.  Hicklin  v.  Ter- 
ritory, 9  Ariz.  184,  80  Pac.  340. 

An  instruction  that  when  it  is  success- 
fully proven  that  the  general  reputation  of  a 
witness  for  general  moral  character  is  bad, 
the  witness  is  impeached,  and  the  jury  will 
be  warranted  in  disregarding  the  testimony 
of  such  witness,  as  unworthy  of  belief;  that 
the  defendants  have  been  witnesses  in  their 
own  behalf,  and  are  subject  to  be  impeached 
the  same  as  any  other  witness,  does  not 
erroneously  assume  that  the  defendants  were 
impeached,  since  the  use  of  the  expression 
"when  it  is  successfully  proven"  is  equiva- 
lent to  saying  "if  it  be  successfully  proven." 
State  V.  Haberle,  72  Iowa,  138,  33  N.  W. 
461. 

So,  an  instruction  advising  the  jury  that 
they  are  to  determine  what  weight  impeach- 
ing evidence  shall  have  is  aifecting  the  credi- 
bility of  defendant  as  a  witness,  and  what 
weight  shall  be  given  his  testimony,  and 
telling  them  under  what  circumstances  his 
evidence  may  not  be  rejected  entirely,  is  not 
erroneous  as  assuming  that  the  defendant 
has  been  impeached.  State  v.  Chingren,  105 
Iowa,  169,  74  N.  W.  946.  The  court  said: 
Such  evidence  may  affect  the  credibility  of 
the  witness  and  yet  not  warrant  the  rejec- 
tion of  his  testimony  entirely.  Under  such 
circumstanpes  the  jury  are  to  say  the  extent 
to  which  his  credibility  is  impaired.  The 
instruction  correctly  stated  the  law. 

For  instruction  upon  interest  as  coloring 
testimony,  see  VII.  b,  infra. 

///.  Inatruotiim  singling  out  testimony 
of  accused  generally. 

An  instruction  in  relation  to  the  credibil- 
ity of  the  defendant,  who  offered  himself  as 
a  witness,  is  not  objectionable  on  the  ground 
that  it  is  not  for  the  court  to  single  out  a 
particular  witness  and  charge  the  jury  as 
to  his  credibility.  People  v.  Cronin,  34 
Cal.  191.  The  court  observed:  The  less  ab- 
stract the  more  useful  the  charge.  .  .  . 
It  seldom  happens  that  the  exigencies  of  a 
case  bring  in  question  the  credibility  of  all 
the  witnesses,  and,  when  they  do  not,  there 
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can  be  no  reason  why  the  charge  upon  that 
subject  should  be  made  so  general  as  to  em- 
brace them  all.  In  our  judgment  such  a 
course  would  be  likely  to  cast  suspicion 
where  none  is  due,  and  thus  tend  to  mislead 
the  jury.  Hence  the  judge  should  confine 
his  charge  to  those  whose  credibility  has 
been  assailed  by  counsel,  or  is  clouded  by 
the  circumstances  of  the  case. 

There  is  no  rule  prohibiting  the  court's 
mentioning  in  an  appropriate  way  a  partic- 
ular witness  or  class  of  witnesses.  Minich 
V.  People,  8  Colo.  449,  9  Pac.  4. 

But,  in  view  of  the  difficulty  in  so  fram- 
ing an  instruction  where  the  defendant's 
name  is  mentioned  at  all,  as  not  to  give 
his  testimony  undue  prominence  either  fi'r 
or  against  him,  it  has  been  suggested  that 
it  would  be  better  for  trial  judges  to  let 
him  pass  with  all  the  other  witnesses  under 
the  purview  of  a  general  charge  as  to  the 
credibility  of  all  the  witnesses,  leaving  it 
to  the  attorneys  to  call  the  attention  of  the 
jury,  in  their  argument,  to  any  peculiar 
facts  applicable  to  any  particular  witness. 
Vaughan  v.  State,  68  Ark.  353,  24  S.  W. 
885. 

In  Territory  v.  Romine,  2  N.  M.  114,  the 
court  intimates  that  it  would  be  better 
practice  not  to  name  the  defendant;  but 
the  court  does  not  hold  the  instruction  to 
be  error  because  the  defendant  was  referred 
to. 

An  instruction  that,  although  the  law 
makes  the  defendant  a  competent  witness, 
still  the  jury  are  the  judges  of  the  weight 
which  ought  to  be  attached  to  the  testi- 
mony, and,  in  considering  what  weight 
should  be  given  to  it,  the  jury  should  take 
into  consideration  all  of  the  facts  and  cir- 
cumstances surroimding  the  case,  as  dis- 
closed by  the  evidence,  and  give  the  de- 
fendant's testimony  only  such  weight  as 
they  believe  it  entitled  to  in  view  of  all 
the  facts  and  circumstances  proven  on  the 
trial,  is  not  erroneous  as  singling  out  the 
defendant  by  naming  him.  Territory  v. 
Gonzales,  11  N.  M.  304,  68  Pac.  925.     ' 

In  Texas,  however,  the  testimony  of  an 
accused  person  is  regarded  the  same  as  that 
of   any   other    witness,   and   is  held   to   be 
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prior  to  the  hearing  of  the  cause  in  the  su- 
preme court,  a  statute  had  been  adopted  by 
the  legislative  assembly  of  New  Mexico, 
which  precluded  a  court  from  commenting 
upon  the  weight  of  the  evidence.  In  that 
case  it  is  intimated  that,  after  the  passage 
of  the  statute,  the  giving  of  such  an  instruc- 
tion would  have  been  erroneous.  Our  stat- 
ute regulating  the  giving  of  instructions 
was  adopted  in  its  present  form,  December 
20,  1865  (Or.  Laws  1865,  p.  37),  and  is 
as  follows:  *'In  charging  the  jury,  the 
court  shall  state  to  them  all  matters  of  law 
which  it  thinks  necessary  for  their  informa- 
tion in  giving  their  verdict,  but  it  shall  not 
present  the  facts  of  the  case,  but  shall  in- 
form the  jury  that  they  are  the  exclusive 
judges  of  all  questions  of  fact."     Bellinger 


&  C.  Anno.  Codes  &  Statutes,  §  139.  This 
section  practically  prohibits  the  giving  of 
an  instruction  as  to  the  weight  of  the  evi- 
dence, for,  if  a  court  cannot  present  the 
facts  of  a  case,  it  is  necessarily  precluded 
from  charging  the  jury  in  respect  to  any 
particular  conclusion  which  might  be  de- 
duced from  a  consideration  of  the  testi- 
mony. 

An  early  statute  of  this  state  prevented  a 
defendant  in  a  criminal  action  from  becom- 
ing a  witness  for  or  against  himself.  Sec- 
tion 166,  title  1  of  chapter  10  of  the  Crimi- 
nal Code,  as  compiled  by  Matthew  P.  Deady 
and  Lafayette  Lane.  This  section  was 
amended  October  26,  1880  (Or.  Laws  1880, 
p.  28),  so  as  to  read,  as  far  as  deemed  in- 
volved herein,  as  follows:     "In  the  trial  of 


within  the  rule  forbidding  the  court  to  sin- 
gle out  the  testimony  of  any  witness.  For 
this  reason  the  court  should  even  refuse  to 
instruct  the  jury  that  the  defendant  is  a 
competent  witness  in  his  own  behalf,  and 
that  the  jury  are  the  sole  judges  of  his  tes- 
timony, and  that  they  should  weigh  it  as 
they  would  the  testimony  of  any  other  wit- 
ness. Tardy  v.  State,  46  Tex.  Crim.  Rep. 
214,  78  S.  W.  1076. 

For  instruction  upon  interest  of  accused 
as  singling  out  defendant,  see  VII.  b,  infra. 

IV.  Instruction  as  to  disregarding  testi- 
mony of  accused. 

An  instruction  that,  if  the  jury  are  not 
satisfied  that  the  testimony  of  the  accused 
is  true,  then  they  may  disregard  it,  is  cor- 
rect.   Lewis  v.  State,  88  Ala.  11,  6  So.  765. 

In  a  criminal  prosecution  where  there  is  a 
direct  conflict  between  the  evidence  of  the 
defendant  and  of  the  complaining  witness 
and  of  at  least  one  other  witness,  state- 
ments by  the  court  upon  being  requested  to 
charge,  that,  if  any  witness  had  wilfully 
perverted  the  truth,  the  jury  could  disre- 
gard the  whole  of  the  testimony  of  such  wit- 
ness, that  he  did  not  charge  it  as  matter  of 
law,  but  that  the  jury  have  a  right  to  con- 
sider the  whole  testimony,  and  further  re- 
marking, upon  a  repetition  of  the  request, 
that  they  have  a  right  to  do  so,  but  that  he 
cannot  instruct  them  as  a  matter  of  law 
upon  the  point  that  they  must  do  so,  are  not 
erroneous.     People  v.  Reavey,  38  Hun,  418. 

A  charge  that,  if  the  jury  believe  that  the 
accused  has  wilfully  sworn  falsely  as  to  any 
material  matter  in  the  case,  they  may,  in 
their  discretion,  disregard  his  whole  testi- 
mony, is  properly  given.  Parham  v.  State, 
147  Ala.  57,  42  So.  1. 

But  a  charge  that,  if  the  jury  find  from 
the  evidence  that  the  defendant  has  sworn 
falsely  in  the  case,  then  it  will  be  their 
duty  to  disregard  his  testimony  entirely,  is 
erroneous  for  failure  to  hypothesize  that  the 
defendant  was  wilfully  false  in  his  evidence 
with  regard  to  a  material  fact  or  facts. 
Funderburk  v.  State,  145  Ala.  661,  39  So. 
672. 
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An  instruction  stating  that,  if  the  ac- 
cused has  wilfully  and  corruptly  testified 
falsely  to  any  fact  material  to  the  issue, 
the  jury  have  the  right  entirely  to  disre- 
gard his  testimony,  is  not  erroneous  on  the 
ground  that  it  calls  particular  attention  to 
the  defendant  instead  of  relating  to  the 
witnesses  generally.  McCracken  v.  People, 
209  111.  215,  70  N.  B.  749. 

A  charge  that  if  the  jury  believe  that 
any  witness  is  unworthy  of  credit,  or  that 
any  one  of  them  has  wilfully  sworn  falsely 
to  any  material  fact  in  the  cause,  they  are 
at  liberty,  if  they  see  proper  so  to  do,  to 
disregard  the  whole  or  any  part  of  such  wit- 
ness's testimony,  does  not,  where  the  onlv 
witnesses  for  the  defense  were  the  defend- 
ants themselves,  authorisse  the  jury  to  reject 
their  testimony  arbitrarily.  State  v.  Kelly, 
9  Mo.  App.  512. 

An  instruction  in  reference  to  the  testi- 
mony of  the  accused,  that  a  witness  who 
testifies  to  a  wilful  falsehood  is  not  entitled 
to  credit,  and  that  that  fact  authorizes  the 
jury  to  disbelieve  his  entire  testimony,  does 
not  direct  the  jury  wholly  to  disregard  the 
defendant's  evidence  in  making  up  their  ver- 
dict, and  is  not  erroneous.  People  v.  Pet- 
mecky,  99  N.  Y.  415,  2  N.  E.  145. 

But  a  charge  in  a  criminal  case  that,  if 
any  witness  has  made  statements  out  of 
court,  different  and  contradictory  from 
thdse  made  in  court,  then  the  jury  may  dis- 
regard the  whole  testimony  of  such  witness 
if  they  see  proper  to  do  so,  is  reversible  er- 
ror where  the  defendant  testified  in  the  case, 
since  it  would  operate  on  the  mind  of  the 
average  juror  as  an  injunction  not  to  be- 
lieve anything  the  defendant  said  if  someone 
else  testified  that  he,  anywhere  in  his  testi- 
mony, contradicted  anything  he  had  said 
outside.  McDonald  v.  State  (Miss.)  28  So. 
750. 

An  instruction  that  the  jury  are  bound  by 
the  testimony  of  the  accused  so  far  as  they 
believe  it  true;  that,  if  they  believe  that 
what  the  defendant  states  on  the  stand  is 
false,  and  a  story  made  up  for  the  occasion, 
it  is  their  duty  to  disregard  it  so  far  as  it 
would,  if  believed,  tend  to  show  his  inno- 
cence, but  that  they  may  give  it  such  weight 
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or  examination  upon  all  indictments,  com- 
plaints, information,  and  other  proceedings 
before  any  court  .  .  .  against  persons 
accused  or  charged  with  the  commission  of 
crimes  or  offenses,  the  person  so  charged  or 
accused  shall,  at  his  own  request,  but  not 
otherwise,  be  deemed  a  competent  witness, 
the  credit  to  be  given  to  his  testimony  be- 
ing left  solely  to  the  jury,  under  the  instruc- 
tions of  the  court."  Bellinger  &  C.  Anno. 
Codes  &  Statutes,  §  1400.  As  this  altera- 
tion was  made  after  the  passage  of  §  139, 
supra,  it  would  seem,  from  a  construction 
of  such  amendment  in  pari  materia  with 
that  section,  that  it  had  been  impliedly 
amended  so  as  to  permit  the  court  to  call 
the  attention  of  the  jury  to  the  credibility 
of   a  defendant  in  a  criminal  action  when 


he  appeared  as  a  witness  in  his  own  behalf. 
Our  statute,  elucidating  the  general  prin- 
ciples of  evidence,  contains  the  following 
clause:  "A  witness  is  presumed  to  speak 
the  truth.  This  presumption,  however,  may 
be  overcome  by  the  manner  in  which  he 
testifies,  by  the  character  of  his  testimony, 
or  by  evidence  affecting  his  character  or 
motives,  or  by  contradictory  evidence;  and, 
where  the  trial  is  by  the  jury,  they  are  the 
exclusive  judges  of  his  credibility.'*  Bel- 
linger &  C.  Anno.  Codes  &  Statutes,  §  695. 
It  has  been  the  practice  of  courts  to  give 
this  entire  section  or  the  substance  thereof 
in  charging  juries.  Construing  this  clause 
together  with  §  1400,  supra,  it  would  fur- 
ther appear  that  §  695,  supra,  was  also  im- 
pliedly amended,  so  as  to  allow  the  court 


as  it  may,  in  their  judgment,  be  entitled  to 
as  against  his  innocence,  taking  into  con- 
sideration all  the  facts  and  circumstances 
in  evidence,  of  which  they  are  the  sole 
judges,  leaves  the  credibility  of  the  defend- 
ant as  a  witness  to  the  exclusive  judgment 
of  the  jury,  and  is  not  erroneous.  People 
V.  Callaghan,  4  Utah,  49,  6  Pac.  40. 

So,  an  instruction  which  tells  the  jury 
that,  if  the  testimony  of  the  defendant  is 
convincing,  and  carries  with  it  a  belief  in 
its  truth,  they  may  act  upon  it;  if  not, 
then  they  have  the  right  to  reject  it,  but 
this  does  not  mean  that  they  have  a  right 
arbitrarily  to  reject  it,  is  not  erroneous. 
People  v.  Hill,  1  Cal.  App.  414,  82  Pac.  398. 

It  is  proper  for  the  court  to  charge  the 
jury  that  while  the  law  says  that  the  ac- 
cused is  a  competent  witness  and  may  tes- 
tify in  his  own  behalf,  and  that -the  jury 
should  not  capriciously  disregard  his  testi- 
mony, it  does  not  mean  that  they  should 
believe  it,  but  only  that  they  should  con- 
sider it,  and  ascertain,  to  the  best  of  their 
judgment,  whether  it  is  true;  and,  if  true, 
that  they  should  act  upon  it  as  upon  truth 
from  any  other  source;  that,  if  they  should 
not  believe  it,  they  should  reject  it,  and  are 
the  sole  judges  of  the  truth  of  the  evidence. 
Harrison  v.  State,  144  Ala.  20,  40  So.  568. 

A  charge  that  the  jury  must  not  capri- 
ciously reject  the  testimony  of  the  accused, 
but  must  give  it  the  same  consideration 
that  they  would  any  other  witness,  is  cal- 
culated to  mislead,  as  tending  to  lead  the 
jury  to  believe  that  they  are  bound  to  give 
to  the  testimony  of  the  defendant  as  much 
weight  as  they  would  give  to  that  of  any 
other  witness,  and  should  not  be  given. 
McKee  v.  State,  82  Ala.  32,  2  So.  451. 

An  instruction  that  the  accused  is  a  com- 
petent witness  in  his  own  behalf,  and  that 
the  jury  "have  a  right  to  consider  his  evi- 
dence," and  are  to  give  it  such  faith  and 
credit  as  they  believe  it  entitled  to  receive, 
18  not  objectionable  as  making  it  optional 
with  the  jury  whether  they  will  consider 
the  evidence  of  the  accused.  State  v.  Buff- 
ington,  71  Kan.  804,  4  L.R.A.(N.S.)  154,  81 
Pac.  465. 

A  charge  that,  if  the  testimony  of  the  de- 
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fendant  is  convincing  and  carries  with  it  a 
belief  in  its  truth,  the  jury  *'have  a  right 
to"  act  upon  it;  if  not,  they  have  a  right  to 
reject  it,  does  not,  in  effect,  direct  the  jury 
that  it  is  entirely  optional  with  them 
whether  they  should  act  upon  the  testimony 
of  the  defendant  even  though  they  believe 
in  its  truth,  where  they  were  otherwise  told 
they  "must  consider  all  the  evidence."  State 
v.  Johnny,  29  Nev.  203,  87  Pac.  3. 

As  to  discrediting  or  disregarding  testi- 
mony of  accused  on  the  ground  of  the  re- 
lation of  the  accused  to  the  case,  see  VII.  a, 
VII.  b,  infra. 

V.  Instruction  as  to  contradiction  of  ac" 
cusetl. 

An  instruction  that,  in  determining  the 
credibility  of  the  testimony  of  the  accused, 
the  jury  should  take  into  consideration  the 
fact,  if  such  is  the  fact,  that  he  has  been  con- 
tradicted by  other  witnesses,  is  not  erro- 
neous. Rider  v.  People,  110  111.  11;  Siebert 
v.  People,  143  111.  571,  32  N.  E.  431;  Miller 
y.  People,  229  III.  376,  82  N.  E.  391;  Cora. 
V.  Breyessee,  160  Pa.  451,  40  Am.  St.  Rep. 
729,  28  Atl.  824;  Wilkins  v.  State,  98  Ala. 
1,  13  So.  312. 

Such  a  charge  is  not  calculated  to  induce 
the  jury  to  conclude  that  the  court  believed 
accused  had  been  contradicted.  Moeck  v. 
People,  100  111.  242,  39  Am.  Rep.  38. 

Nor  is  such  an  instruction  erroneous  for 
failing  to  declare  **if  the  accused  was  con- 
tradicted by  credible  witnesses,"  where  there 
was  no  effort  to  impeach  or  call  in  question 
the  reputation  of  witnesses  for  the  people 
whose  evidence  contradicted  the  evidence  of 
the  defendant.  Higgins  v.  People,  98  111.  619. 

An  instruction  which  directs  the  jury 
that,  in  determining  the  degree  of  credibil- 
ity to  be  accorded  to  the  testimony  of  the 
accused,  they  have  a  right  to  take  into  con- 
sideration, among  other  things,  the  fact,  if 
it  is  a  fact,  that  she  had  been  contradicted 
by  other  and  credible  witnesses,  is  not  er- 
roneous on  the  ground  that  it  authorizes 
the  jury  to  discredit  the  defendant  as  a  wit- 
ness if  she  w^  contradicted  by  other  cred- 
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to  inform  the  jury  that  a  defendant  in  a 
criminal  action,  when  he  appeared  as  a 
witness  in  his  own  behalf,  is  interested  in 
any  verdict  which  tliey  might  return, — a 
fact  of  which  they  have  knowledge  without 
suoh  declaration.  People  v.  Murray,  86  Cal. 
31,  24  Pac.  802. 

An  instruction  stating  that,  while  the  de- 
fendant in  a  criminal  action  is  a  competent 
witness  in  his  own  behalf,  the  jury,  never- 
theless, have  the  right  to  take  into  consid- 
eration his  interest  in  the  result  of  the 
trial,  and  all  the  facts  and  circumstances 
of  the  case,  and  to  give  his  testimony  only 
such  weight  as  they,  in  their  judgment, 
think  it  entitled  to, — has  been  held  proper. 
Smith  v.  State,  107  Ala.  139,  18  So.  306; 
Hamilton  v.  State,  62  Ark.  543,  36  S.  W. 


1054;  Stote  v.  Ryan,  113  Iowa,  536,  85  N. 
VV.  812;  People  v.  Calvin,  60  Mich.  113,  20 
N.  W.  851;  Gatliff  v.  Territory,  2  Okla.  523, 
37  Pac.  809;  Emery  v.  State,  101  Wis.  627, 
78  N.  W.  145.  Under  the  rule  thus  an- 
nounced, the  first  part  of  the  charge  in  the 
case  at  bar,  which  was  manifestly  modeled 
after  §  2447  (2  Thompson  Trials),  a  note 
to  which  is  as  follows:  "Approved  in  State 
V.  Jones,  78  Mo.  280,"  is  supported  by  au- 
thority, though  the  jury  were  not  instmcted 
to  take  into  consideration  all  the  facts  and 
circumstances  of  the  case,  nor  informed  that 
they  were  the  exclusive  judges  of  the  de- 
fendant's credibility.  No  request,  howeyer, 
appears  to  have  been  made  to  enlarge  the 
instruction  in  these  particulars. 

In  Chambers  v.  People,  105  111.  409,  the 


ibie  witnesses.  Maguire  ▼.  People,  219  111. 
16,  76  N.  E.  67. 

A  charge  that  the  jury  are  to  take  into 
consideration  the  fact,  if  such  is  the  fact, 
that  the  accused  has  been  contradicted  by 
other  witnesses,  is  not  objectionable  as  as- 
suming that  the  accused  is  contradicted. 
Hirschman  v.  People,   101   111.  568. 

But  an  instruction  informing  the  jury 
that,  in  determining  the  credibility  of  any 
witness,  they  might  take  into  consideration, 
among  other  things,  "proof  of  his  having 
mnde  statements  which  he  denies  under 
oath,"  is  fatal  error  where  the  accused  was 
the  only  witness  in  his  behalf,  and  had 
denied  making  threats  attributed  to  him  by 
a  witness  for  the  state,  since  the  instruc- 
tion contained  not  only  a  suggestion  of  the 
probable  falsity  of  the  defendant's  testi- 
mony, but  it  assumes  that  the  discrediting 
fact  that  statements  which  had  been  made 
and  denied  under  oath  had  been  proved. 
Glenn  v.  State,  64  Miss.  724,  2  So.  109. 

The  judge's  charge  to  the  jury  in  a  crim- 
inal case,  that  there  was  or  might  be  "a 
conflict  as  to  material  facts  -between  the 
statements  of  the  accused  while  testifying 
in  his  own  behalf,  and  the  statements  of 
the  other  witnesses,  who  are  telling  the 
truth."  and  that  "then  you  would  have  a 
contradiction  that  would  weigh  against  the 
statements  of  the  defendant  as  coming  from 
such  witness,"  is  objectionable  in  its  as- 
sumption that  the  other  witnesses  whose 
statements  contradicted  those  of  the  ac- 
cused were  "telling  the  truth."  Hicks  v. 
United  States,  150  U.  S.  442,  37  L.  ed. 
1137,  14  Sup.  Ct.  Rep.  144. 

An  instruction  that  although  the  defend- 
ant may,  on  the  day  of  the  homicide,  have 
made  statements  as  to  the  manner  of  -the 
death  of  the  deceased  different  from  what 
he  testified  to  on  the  trial,  there  is  no  pre- 
sumption of  law  from  his  doing  so  that 
what  he  testifies  to  is  untrue,  encroaches 
upon  the  province  of  the  jury  to  pass  upon 
the  credibility  of  the  defendant  as  a  wit- 
ness in  the  case.  Kent  v.  State,  53  Fla.  51, 
43  So.  773. 

Remarks  by  the  court,  in  ruling  upon  an 
objection  to  the  admission  in  evidence  of 
l»UR^.(M.b.) 


letters,  that  the  accused,  who  was  on  trial 
on  the  charge  of  receiving  stolen  goods, 
"had  contradicted  herself  several  times  in 
the  record,"  and  "that  is  the  chief  reason 
why  I  admit  those  letters  in  evidence," 
which  were  neither  retracted  nor  explained 
after  being  objected  to,  violate  the  consti- 
tutional provision  that  judges  shall  not 
charge  jurors  with  respect  to  matters  of 
fact.  People  y.  Willard,  92  Cal.  482.  28 
Pac.  585. 

Vl>  Instructing  as  to  corrohoration  of 
testimony  of  accused. 

The  jury  may  be  told  that,  in  determining 
how  far,  if  at  all,  the  testimony  of  the  ac- 
cused is  worthy  of  credit,  they  should  re- 
gard, among  other,  things,  to  what  extent, 
if  any,  be  has  been  corroborated  by  other 
evidence  in  the  case.  United  States  y.  Ken- 
ney,  90  Fed.  257. 

After  noticing  the  fact  that  the  accused 
has  been  contradicted  by  other  witnesses, 
the  court  should  instruct  that  it  is  the  right 
and  also  the  dut^  of  the  jury  to  take  into 
consideration  the  fact,  if  such  is  the  fact, 
that  the  accused  has  been  corroborated  by 
other  credible  evidence.  McElroy  v.  People, 
202  111.  473,  66  N.  E.  1058. 

The  court  may  properly  instruct  the  jury 
that,  if  they  find  that  the  accused  has  wil- 
fully and  corruptly  testified  falsely  to  any 
material  fact,  they  are  not  bound  to  believe 
his  evidence  any  further  than  it  may  have 
been  corroborated  by  -other  credible  evi- 
dence. Hirschman  v.  People,  101  111.  568; 
GuUiher  v.  People,  82  111.  145;  Siebert  y. 
People,  143  111.  571,  32  N.  E.  431. 

An  instruction  that,  if  the  jury  believe 
from  the  evidence  that  any  witness  in  the 
case  has  wilfully  sworn  falsely  on  the  trial 
as  to  any  matter  or  thing  material  to  the 
issues  in  the  case,  then  the  jury  are  at  lib- 
erty to  disregard  his  entire  testimony  ex- 
cept in  so  far  as  it  has  been  corroborated 
by  other  evidence  or  by  the  facts  and  cir- 
cumstances proved  on  the  trial;  that  the 
defendant,  having  gone  upon  the  stand  as 
a  witness  in  his  own  behalf,  subjects  him- 
self to  all  the  rules  governing  the  credi- 
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following  charge  was  given:  "The  court 
instructs  the  jury,  for  the  people,  that  they 
are  not  bound  to  believe  the  evidence  of  the 
defendant  in  a  criminal  case,  and  treat  it 
the  same  as  the  evidence  of  other  witnesses, 
but 'the  jury  may  take  into  consideration 
the  fact  that  he  is  defendant,  and  give  his 
testimony  such  weight  as,  under  all  the  cir- 
cumstances, they  think  it  entitled  to."  In 
that  case  it  was  held  that  such  instruction 
was  calculated  to  mislead,  and  was,  there- 
fore, erroneous.  A  similar  instruction  was 
also  condemned  in  Sullivan  v.  People,  114 
III.  24,  28  N.  E.  381,  and  Hellyer  v.  People, 
186  111.  550,  58  N.  E.  245. 

In  State  v.  Pomeroy,  30  Or.  16,  46  Pac. 
797,  the  jury  were  instructed  as  follows: 
"In  this  case  the  defendant  and  members  of 


his  family  have  given  testimony.  Tou  have 
no  right  to  reject  the  testimony  they  have 
given,  simply  because  it  comes  from  a  source 
in  which  there  would  be  strong  motives  to 
give  the  most  favorable  coloring  possible  to 
the  facts  on  behalf  of  the  defendant,  but 
you  have  a  right  to  consider,  and  you  should 
consider,  that  testimony  the  same  as  you 
would  other  testimony,  taking  into  account 
the  relationship  of  the  parties  and  the  mo- 
tives which  may  induce  them  to  testify." 
The  defendant,  having  been  convicted,  ap- 
pealed, and,  in  reversing  the  judgment,  it 
was  held  that  the  instruction  was  erroneous, 
as  an  expression  of  opinion  on  the  motives 
of  the  witnesses. 

Any  person  who  carefully  notices  the  trial 
of  a  cause  before  a  jury  must  surely  observe 


bility  of  other  witnesses,  and  that  this  in- 
struction applies  equally  to  him  as  well  as 
to  any  other  witness, — states  the  law  cor- 
rectly and  is  unobjectionable.  State  v.  Mel- 
vem,  32  Wash.  7,  72  Pac.  489. 

In  a  criminal  prosecution  in  which  the 
accused  testifies,  an  instruction  relating  to 
the  weight  and  credibility  to  be  given  to  the 
testimony  of  witnesses  who,  in  the  judg- 
ment of  the  jury,  may  have  wilfully  and 
corruptly  sworn  falsely,  that  the  jury  are 
at  liberty  to  reject  all  of  it  not  corroborat- 
ed by  other  testimony,  or  give  it  such 
weight  and  credit  as,  in  their  judgment, 
from  the  circumstances,  it  is  entitled  to, 
is  not  erroneous.  State  v.  Clark  (W.  Va.) 
63  S.  E.  402. 

An  instruction  that,  if  the  jury  should 
deem  the  testimony  of  the  accused  untrust- 
worthy, they  may  disregard  it  altogether, 
except  such  portion  of  it  as  may  be  cor- 
roborated by  other  credible  testimony,  al- 
though not  as  full  and  accurate  as  it 
should  have  been,  does  not  constitute  reversi- 
ble error.  Padfield  v.  People,  146  111.  660, 
35  N.  E.  469. 

Nor  is  such  an  instruction  objectionable 
as  directing  special  attention  to  the  testi- 
mony of  the  defendant  himself  in  his  own 
behalf  as  being  under  great  suspicion.    Ibid. 

An  instruction  that  if,  after  considering 
all  the  evidence  in  the  case,  the  jury  find 
that  the  accused  or  any  other  witness  has 
wilfully  and  corruptly  testified  falsely  to 
any  fact  material  to  the  issue  in  the  caae, 
they  have  the  right  entirely  to  disregard 
"his"  testimony  excepting  in  so  far  as  "his" 
testimony  is  corroborated  by  other  evidence 
or  facts  and  circumstances  in  evidence,  can- 
not be  logically  or  grammatically  considered 
as  informing  the  jury  that,  if  they  find  that 
any  witness  had  committed  perjury,  they 
have  a  right  to  disregard  the  uncorroborated 
testimonv  of  the  defendant.  Aldrich  v.  Peo- 
ple, 224*^111.  622,  7  L.R.A.(N.vS.)  1149,  115 
Am.  St.  Rep.  166,  79  N.  E.  964,  8  A.  A 
E.  Ann.  Cas.  284. 

A  charge  that  if  the  jury  believe  that  the 
defendant  in  a  criminal  prosecution  wil- 
fully swore  falsely  as  to  any  of  the  facts 
in  issue  in  the  case,  they  may  disregard  all 
aOLJLA.(N.S.) 


his  testimony  unless  corroborated,  is  not  er- 
roneous '  for  failure  to  limit  the  falsity 
of  the  testimony  to  material  facts,  since 
all  facts  in  issue  are  undoubtedly  material, 
because  the  whole  case  depends  upon  the 
facts  in  issue.  Johnson  y.  People,  94  111. 
505. 

But  an  instruction  that,  in  determining 
what  weight  to  give  to  the  evidence  of  the 
accused,  the  jury  are  not  bound  to  believe 
his  testimony  any  further  than  it  may  be 
corroborated  by  other  credible  evidence  in 
the  case,  in  eflfect  treats  the  accused  as  a 
witness  already  impeached,  and  leads  the 
jury  to  think  that  he  should  be  corroborat- 
ed in  order  to  be  believed,  and  should  not 
be  given.  State  v.  Hunter,  118  Iowa,  680, 
92  N.  W.  872.  The  court  observed:  There 
is  no  case  which  sustains  this  doctrine.  The 
one  which  comes  most  nearly  doing  so  is 
Hirschman  v.  People,  supra.  But  there  the 
right  to  disbelieve  was  founded  on  the 
premise  that  the  accused  had  wilfully  and 
corruptly  testified  falsely  to  a  material  fact 
in  issue.  That  is  a  very  different  proposi- 
tion from  the  one  announced  in  the  instruc- 
tion now  under  consideration.  The  instruc- 
tion should  not  have  been  given. 

A  charge  the  general  effect  of  which  is  to 
discredit  the  prisoner  as  a  witness,  and  to 
lead  the  jury  to  throw  out  his  testimony 
except  where  it  was  corroborated,  is  erro- 
neous. Com.  v.  Pipes,  158  Pa.  26,  27  Atl. 
839. 

An  instruction  that  the  testimony  of  a 
defendant  witness  occupies  the  same  atti- 
tude as  that  of  an  accomplice  in  crime  re- 
garding corroboration  in  order  to  be  be- 
lieved, is  erroneous.  State  v.  Patterson, 
98  Mo.  283,  11  S.  W.  728. 

An  instruction  to  the  jury,  on  a  trial  for 
murder,  that  if  the  testimony  of  defendant, 
who  took  the  stand  as  a  witness  for  him- 
self, was  corroborated  by  facts  otherwise 
proved,  it  was  thereby  strengthened;  if  it 
was  not  so  corrohorat<»d,  it  was  still  to  be 
considered  in  and  of  itself  and  in  the  light 
of  "its  own  inherent  proving  power,"  is  not 
erroneous.  Johnson  v.  United  States,  157 
U.  S.  320,  30  L.  ed.  717,  15  Sup.  Ct.  Rep. 
614. 
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the  attention  which  thoy  give  to  the  re- 
niarkR«  gi\sturos,  facial  expressions,  or  tones 
of  voice  which  the  judge  may  adopt,  in  their 
evident  desire  to  gain  from  him  some  in- 
formation as  to  the  kind  of  verdict  they 
think  he  would  expect  in  the  case.  Any  lan- 
guage, therefore,  which  might  seem  even  to 
hint  at  what  the  court  thought  of  the  merits 
of  a  case,  ought  always  to  be  avoided  at  a 
trial  of  the  issue  before  a  jury.  Though  the 
judge,  in  the  instruction  complained  of,  said 
to  the  jury:     "You  are  not  bound  to  con- 


sider the  testimony  of  the  defendants  as  ab- 
solutely true  .  .  .  and  you  are  to  con- 
sider the  great  temptation  w^hich  one  so 
situated  is  under,  so  to  speak  as  to  procure 
his  acquittal," — he  seems  to  leave  an  im- 
plication that  it  was  incumbent  upon  th«ni 
to  consider  the  defendants'  testimony  a« 
false,  and  for  that  reason  to  reject  it.  Clark 
V.  State,  32  Neb.  246,  49  N.  W.  307. 

We  think  the  language  thus  used  is  not 
warranted,  and  hence  the  judgment  is  re- 
versed, and  a  new  trial  ordered. 


An  instruction  which  in  effect  tells  the 
jury  that  they  may  believe  the  testimony 
of  the  accused  if  corroborated,  and  disbe- 
lieve it  if  contradicted,  although  faulty  is 
not  prejudicial,  where  defendant's  evidence 
was  not  only  corroborated  by  other  wit- 
nesses, but  the  facts  testified  to  by  him 
were  undisputed.  State  v.  Sanders,  106  Mo. 
188,  17  S.  W.  223. 

But  a  charge  that  the  defendant  is  a  com- 
petent witness  in  his  own  behalf,  and  that 
it  is  the  duty  of  the  jury  to  give  his  testi- 
mony such  weight  as  they  think  it  is  en- 
titled to  in  connection  with  all  the  evi- 
dence, if  any,  which  tends  to  corroborate 
his  statements,  is  objectionable,  since  it  re- 
quires the  jury  to  weigh  his  testimony  in 
connection  with  all  the  testimony  which 
tends  to  corroborate  it  instead  of  with  all 
the  evidence.  Dennis  v.  State,  118  Ala.  72, 
23  So.  1002. 

VII.  Instruction  as  to  relation  of  ac' 
oused  to  case, 

a.  Fact  that  he  is  party. 

An  instruction  which  tells  the  jury,  in 
determining  what  weight  to  give  the  testi- 
mony of  the  accused,  to  consider  the  rela- 
tion that  he  bears  to  the  case,  is  not  er- 
roneous, since  it  is  what  any  jury  would  do 
in  fact.  People  v.  Herrick,  59  Mich.  563, 
26  N.  W.  767. 

An  instruction  which  tells  the  jury  that 
the  fact  that  the  defendant  is  a  party  is 
proper  to  be  taken  into  consideration  by 
them  as  affecting  his  credibility  as  a  wit- 
ness is  properly  given.  Smith  v.  State,  118 
Ala.  117,  24  So.  55;  State  v.  Moelchen,  53 
Iowa,  310,  5  N.  W.  186;  State  v.  Zorn,  71 
Mo.  415. 

So,  a  charge  that,  in  considering  the  evi- 
dence of  the  accused,  the  jury  may  look  to 
the  fact  that  he  is  the  defendant  in  the 
case,  in  connection  with  all  the  other  evi- 
dence, in  determining  what  credibility  they 
will  give  to  his  testimony,  is  propi^rlv  given. 
Smith  V.  State,  107  Ala'.  130,  18  Sol  306. 

The  court  may  properly  charge  the  jury 
that,  in  determining  the  weight  they  wiil 
give  to  the  defendant's  testimony,  they 
should  consider,  along  with  all  the  other 
circumstaneea  having  any  bearing  on  the 
matter,  the  fact  that  ho  is  the  defendant. 
VVilkins  v.  State,  08  Ala.  1,  13  So.  312; 
Helms  V.  United  States,  2  Ind.  Terr.  605,  62 
S.  W.  60. 
19L.R.A.(N.S.) 


But  a  charge  that  the  Indiana  statute 
makes  it  the  duty  of  the  court  to  tell  the 
jury  that  the  fact  that  the  accused  is  the 
defendant  is  a  matter  to  be  taken  into  con- 
sideration by  the  jury  in  determining  what 
weight  they  w^ill  give  to  his  testimony  Is 
incorrect.  Hartford  v.  State,  96  Ind.  461,  49 
Am.  Rep.  185. 

It  is  not  erroneous  to  instruct  the  jury 
tljat  they  should  consider  the  fact  that  the 
defendant  is  the  prisoner  on  trial,  in 
weighing  his  evidence.  State  v.  Morrison, 
104  Mo.  638,  16  S.  W.  492;  State  v.  Morse, 
66  Mo.  App.  303. 

An  instruction  that  the  fact  that  the 
accused  is  the  party  on  trial  should  be  taken 
into  consideration  for  the  purpose'  of  af- 
fecting his  credibility  as  a  witne«  is  prop- 
erly given.  State  v.  Sanders,  76  Mo.  35; 
State  V.  Mounce,  106  Mo.  226,  17  S.  W.  226; 
State  V.  Turner,  110  Mo.  196,  19  S.  W.  645. 

An  instruction  that,  in  passing  on  the 
evidence  in  the  case,  the  jury  may  consider 
the  fact  that  the  accused  is  the  defendant 
on  trial,  together  with  any  other  fact  or 
circumstance  affecting  the  credit  to  be  given 
to  the  testimony  of  any  of  the  ifitnesses  in 
the  case,  although  subject  to  verbal  criti- 
cism, is  not  erroneous.  State  T.  Wisdom, 
84  Mo.  177. 

A  charge  that  the  jury,  in  considering 
what  weight  and  credibility  they  will  give 
to  the  testimony  of  the  accused,  should  take 
into  consideration,  as  affecting  his  credi- 
bility, the  fact  that  he  is  the  accused  party 
on  trial,  is  not  invasive  of  the  province  of 
the  jury.  State  v.  Young,  99  Mo.  666,  12 
S.  W.  879,  second  appeal,  105  Mo.  634,  16 
S.  W.  408. 

An  instruction  that,  in  weighing  the  tes- 
timony of  the  accused,  the  jury  have  a 
right  to  take  into  consideration  his  rela- 
tion to  the  offense  charged  in  the  informa- 
tion, is  not  erroneous.  People  v.  Resh,  107 
Mich.  251,  05  N.  W.  99. 

Nor  is  a  charge  in  the  language  of  Mont. 
Penal  Code,  §  2442,  that  the  jury,  in  judg- 
ing of  the  credibility  of  the  accused  and  the 
weight  to  be  given  to  his  testimony,  may 
take  into  consideration  the  fact  that  he  is 
the  defendant,  and  the  nature  and  enormity 
of  the  crime  of  which  he  is  accused,  er- 
roneous on  the  ground  that  it  singles  out  a 
particular  witness,  and  directs  the  attention 
of  the  jury  to  his  testimony.  State  v.  De- 
Lea,  36  Mont.  631,  93  Pac.  814.  The  court 
said:   It  is  a  general  rule  that  the  court 
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ought  not  to  single  out  a  particular  witness 
and  direct  the  attention  of  the  jury  to  his 
testimony,  but  the  Code,  in  §  2442,  has  made 
an  exception  to  this  general  rule. 

An  instruction  that,  in  determining  the 
weight  which  should  be  attached  to  the  de- 
fendant's testimony  in  his  own  behalf,  the 
jury  may  take  into  consideration  the  fact 
that  he  is  such  defendant,  is  not  erroneous, 
where  the  court,  upon  its  own  motion,  in- 
structed the  jury  that  they  had  no  right  to 
disregard  the  testimony  of  the  defendant 
on  the  ground  alone  that  he  is  the  defend- 
ant, and  stands  charged  with  the  commis- 
sion of  a  crime.  Randall  v.  State,  132  Ind. 
544,  32  N.  E.  305. 

In  Montana  it  is  permissible  to  instruct 
the  jury  that  the  fact  that  the  accused  is 
the  defendant  is  not  of  itself  sufficient  to 
impeach  or  discredit  his  testimony.  State 
V.  Metcalf,  17  Mont.  417,  43  Pac.  182. 

But  in  California  it  is  held  that  a  charge 
that  the  jury  are  not  permitted  under  the 
law  to  discredit  or  reject  the  testimony  of 
the  defendant  simply  on  the  gi-ound  that  he 
is  accused  and  on  trial  on  a  criminal  charge 
should  not  be  given,  since  it  would  tend  to 
discredit  his  testimony,  and  would  invade 
the  province  of  the  jurv.  People  v.  Win- 
ters, 125  Cal.  325,  57  Pac.   1067. 

So,  a  charge  that  the  jury  should  not  dis- 
regard the  testimony  of  the  accused  sim- 
ply because  he  is  the  defendant  should  not 
he  given  because  it  invades  the  province  of 
the  jury.  Stevens  v.  State,  138  Ala.  71,  35 
So.  122;  Dick  v.  State,  87  Ala.  61,  6  So. 
395. 

A  charge  that  the  jury  have  no  right  to 
disregard  the  testimony  of  the  defendant  on 
the  ground  alone  that  he  is  the  defendant 
and  stands  charged  with  the  commission  of 
a  crime,  but  that  they  should  fairly  and  im- 
partially consider  his  testimony  together 
with  all  the  other  evidence  in  the  case,  and 
if,  from  all  the  evidence,  they  have  any 
reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant, they  should  give  him  the  benefit 
of  that  doubt  and  acquit  him,  invades  the 
province  of  the  jury,  and  should  not  be 
given.  Lang  v.  State,  42  Fla.  595,  28  So. 
856. 

An  instruction  that  the  defendant  is  a 
competent  witness  in  his  own  behalf,  and 
that  his  evidence  should  not  be  discarded 
by  the  jury  for  the  reason  alone  that  he  is 
the  defendant  on  trial,  but  that  such  fact 
may  be  considered  by  the  jury  in  deter- 
mining the  credit  to  be  given  to  his  testi- 
mony, tells  the  jury  by  implication  that  the 
defendant's  evidence  should  be  discarded  on 
some  ground,  but  not  alone  because  he  is 
the  defendant  on  trial,  and  constitutes  re- 
versible error.  State  v.  Austin,  113  Mo. 
638,  21  S.  W.  3i.  The  court  said:  The 
jury  may  consider  the  fact  that  the  de- 
fendant is  on  trial  in  weighing  his  credibil- 
ity, but  they  should  not  be  invited  to  dis- 
card his  evidence,  but  to  weight  it. 

This  decision  was  followed  in  State  v. 
Hobbs,  117  Mo.  620,  23  S.  W.  1074,  and 
State  V.  Miller,  162  Mo.  253,  85  Am.  St. 
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Rep.  498,  62  S.  W.  692,  where  similar  in- 
structions were  given. 

It  is  within  the  discretion  of  the  trial 
court  to  instruct  tlie  jury  that  they  should 
not  arbitrarily  disregard  what  the  defend- 
ant testifies  simply  because  he  is  the  de- 
fendant. Hudson  V.  State,  77  Ark.  334,  91 
S.  W.  299. 

An  instruction  that  the  jury  have  no 
right  to  disregard  the  testimony  of  the  de- 
fendants through  mere  caprice  or  simply  be- 
cause they  are  defendants;  that  the  law 
makes  them  competent  witnesses,  and  the 
jury  are  bound  to  consder  their  evidence, 
and  are  the  sole  judges  of  their  credibility, 
is  properly  modified  by  adding,  "yet  the  jury 
are  un(ter  no  legal  obligation  to  believe  them 
if,  from  all  the  facts  proved  in  the  case, 
they  think  their  testimony  not  reliable." 
Creed  v.  People,  81  111.  565. 

An  instruction  which  in  effect  tells  the 
jury  that  it  is  their  duty  to  keep  in  mind 
the  fact  that  accused  is  the  defendant,  and 
that  his  testimony,  for  that  reason,  cannot 
be  taken  as  of  controlling  weight  unless 
consistent  with  all  the  facts  and  circum- 
stances in  evidence,  is  erroneous.  Bird  v. 
State,  107  Ind.  154,  8  N.  E.  14. 

But  an  instruction  which,  after  correctly 
giving  the  rules  for  weighing  testimony,  ad- 
vises the  jury  that  the  defendant  is  a  com- 
petent witness  in  his  own  behalf,  and  that 
his  testimony  should  be  weighed  by  the  same 
rules,  is  not  only  correct,  but  in  the  interest 
of  defendant,  since  it  is  an  admonition  that 
his  evidence  should  not  be  cast  aside  because 
he  is  a  party,  but  that  it  must  be  weighed 
by  the  rules  given.  State  v.  Case,  96  Iowa, 
264,  65  N.  W.  149. 

An  instruction  which  tells  the  jury  that, 
in  determining  what  weight  to  give  defend- 
ant's testimonjr,  they  "should"  consider  the 
fact  that  he  is  the  party  accused  and  on 
trial  in  the  cause,  is  not  invasive  of  the 
province  of  the  jury  because  of  the  use  of 
the  word  "should"  instead  of  "may."  State 
V.  Cook,  84  Mo.  40;  State  v.  Young,  99  Mo. 
666,  12  S.  W.  879 ;  State  v.  Brvant,  134  Mo. 
246,  35  S.  W.  697 ;  State  v.  Stanley,  123  Mo. 
App.  294,  100  S.  W.  678;  State  v.  Brown, 
104  Mo.  365,  16  S.  W.  406.  In  the  latter 
case  the  court  said:  Section  4218, 
Rev.  Stat.  1889,  provides  that  the  fact 
that  the  defendant  is  the  party  on 
trial  may  be  shown  for  the  purpose 
of  affecting  his  credibility.  When  it  is 
shown,  however,  it  is  the  duty  of  the  jury 
to  consider  it.  .  .  .  They  have  no  more 
right  to  leave  it  out  of  consideration  entire- 
ly, than  any  other  fact  admitted  in  evi- 
dence. 

A  charge  that  the  jury  "should"  take  into 
consideration  the  fact,  as  affecting  the  credi- 
bility of  defendant,  that  he  is  the  accused 
party  on  trial,  is  not  objectionable  as  using 
the  word  "should"  instead  of  "might."  State 
V.  Renfrow,  111  Mo.  589,  20  S.  W.  299. 

In  charging  "what  credibility  and  weight 
are  to  be  given  to  the  testimony  of  the 
accused,  an  instruction  that  the  jury  "must" 
take  into  consideration  the  fact  that  he  is 
the  defendant,  and  the  nature  and  enormity 
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of  the  crime  of  which  he  is  accused,  is  not 
prejudicially  erroneous  for  failure  to  use 
the  statutory  word  "may."  State  v.  Dot- 
son,  26  Mont.  305,  67  Pac.  938. 

An  instruction  that  the  defendant  is  a 
competent  witness  in  his  own  behalf,  "but" 
that  the  fact  that  he  is  a  witness  testify- 
ing in  his  own  behalf  might  be  considered 
by  the  jury,  is  not  objectionable  in  using 
the  conjunction  ''but"  instead  of  "and." 
State  V.  Miller,  190  Mo.  449,  89  S.  W.  377. 

h.  Interest  in  resuU. 

A  charge  that,  in  considering  the  tes- 
timony of  the  accused,  the  jury  would  be 
authorized  to  consider  the  interestf  he  has 
in  the  result  of  their  verdict,  is  not  erro- 
neous. Dryman  v.  State,  102  Ala.  130,  15 
So.  433;  Hammond  v.  State,  147  Ala.  79, 
41  So.  761;  State  t.  Nordstrom,  7  Wash. 
506,  36  Pac.  382 ;  State  v.  White,  10  Wash. 
611,  39  Pac.  160,  41  Pac.  442;  SUte  v. 
Carey,  15  Wash.  649,  46  Pac.  1060;  State 
V.  McCann,  16  Wash.  249,  47  Pac.  443,  49 
Pac.  216;  Emery  v.  State,  101  Wis.  627,  78 
N.  W.  146. 

Another  statement  of  the  rule  is  that 
the  court  may  properly  call  the  attention 
of  the  jury  to  the  interest  of  the  defendant 
on  trial  as  affecting  the  question  of  his  cred- 
ibility. Smith  T.  State,  118  Ala.  117,  24 
So.  66;  Felker  v.  State,  64  Ark.  489,  16  S. 
W.  663;  Blair  v.  State,  69  Ark.  658,  64  S. 
W.  948;  Hudson  v.  State,  77  Ark,  334,  91  S. 
W.  299 ;  Dunn  v.  People,  109  111.  635 ;  Sie- 
bert  V.  People,  143  111.  571,  32  N.  E.  431; 
Anderson  v.  State,  104  Ind.  467,  4  N.  E. 
63;  State  v.  Noeninger,  108  Mo.  166,  18  S. 
W.  990;  State  v.  Maguire,  113  Mo.  670,  21 
S.  W.  212;  State  v.  Lingle,  128  Mo.  537,  31 
S.  W.  20 ;  State  v.  Hilsabeck,  132  Mo.  348, 
34  S.  W.  38;  State  v.  Miller,  159  Mo.  113, 
60  S.  W.  67;  State  v.  Adair,  160  Mo.  391,  61 
S.  W.  187;  State  V.  Maupin,  196  Mo.  164, 
93  S.  W.  379;  Territory  v.  Taylor,  11  N.  M. 
588,  71  Pac.  489;  People  v.  Hess,  8  App. 
Div.  143,  40  N.  Y.  Supp.  486;  United  States 
V.  Kenney,  90  Fed.  267. 

An  instruction  that  the  fact  that  the  de- 
fendant is  a  witness,  testifying  in  his  own 
behalf,  may  be  considered  by  the  jury  in 
determining  the  credibility  of  his  testimony, 
is  in  conformity  with  the  statute,  and  is 
properly  given.  State  v.  Maguire,  69  Mo. 
197;  State  v.  Jones,  78  Mo.  280;  State  v. 
Miller,  93  Mo.  263,  6  S.  W.  67;  State  v. 
Napper,  141  Mo.  401,  42  S.  W.  967;  State 
V.  Smith,  164  Mo.  567,  65  S.  W.  270. 

A  charge  that,  in  determining  the  degree 
of  credit  to  be  given  to  the  testimony  of  the 
accused,  the  jury  are  "at  liberty  to  con- 
sider the  great  interest  which  he  has  in  the 
result,"  is  properly  given.  Minich  v.  People, 
8  Colo.  449,  9  Pac.  4;  St.  Louis  v.  State,  8 
Neb.  405,  1  N.  W.  371.  In  the  latter  case 
the  court  said:  It  is  insisted  tha*  the  court 
in  effect  told  the  jury  they  should  not  credit 
the  testimony  of  the  defendant,  given  in 
his  own  behalf.  Tliis  is  an  unjust  criticism 
of  the  charge.  That  the  prisoner  whose 
life  was  at  stake  was  vitally  interested  in 
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the  trial  cannot  be  questioned,  and  it  was 
not  error  for  the  court  to  state  as  much  to 
the  jury.  Not  only  were  the  jury  "at  lib- 
erty to  consider"  this  interest,  but  it  was 
their  duty  to  do  so  in  determining  the  credit 
to  be  given  to  the  prisoner's  testimony. 

An  instruction  which  repeats  a  caution 
that  the  jury,  in  weighing  the  credibility 
of  the  witness,  should  consider  the  interest 
of  the  accused  in  the  prosecution,  is  not 
reversible  error,  where  the  repetition  is  not 
of  such  a  character  as  to  prejudice  the 
rights  of  the  accused.  Dixon  y.  State,  46 
Neb.  298,  64  N.  W.  961. 

In  Mississippi  the  rule  is  established  that 
the  trial  court  has  no  right  to  instruct  the 
jury  in  either  civil  or  criminal  cases  that 
they  are  authorized  to  take  into  considera- 
tion the  interest  of  a  party  in  determining 
his  credibility. 

An  instruction  that,  if  the  jury  believe 
from  the  evidence  that  any  witness  who  has 
testified  in  the  case  has  any  feeling  or  in- 
terest in  the  result  of  the  trial,  then  the 
jury  should  consider  such  feeling  or  inter- 
est, in  connection  with  all  the  evidence  in 
the  case,  in  determining  how  far,  if  at  all, 
they  will  believe  such  witness  or  consider 
such  testimony,  constitutes  reversible  error 
where  the  defendant  was  the  only  witness  in 
his  behalf.  Woods  v.  State,  67  Miss.  675, 
7  So.  495. 

In  Texas  it  is  held  that  an  instruction  in 
a  criminal  prosecution  in  which  the  ac- 
cused has  testified,  that,  in  determining  the 
credibility  of  the  witnesses,  the  jury  may 
consider  their  interest  in  the  case,  is  a 
charge  directly  on  the  weight  of  the  evi- 
dence, and  constitutes  reversible  error.  Har- 
rell  v.  State,  37  Tex.  Crim.  Rep.  612,  40 
S.  W.  799;  Williams  v.  State  (Tex.  Crim. 
App.)  40  S.  W.  801;  Penny  v.  State  (Tex. 
Crim.  App.)  42  S.  W.  297;  Oliver  v.  State 
(Tex.  Crim.  App.)  42  S.  W.  654;  Shields  v. 
State,  39  Tex.  Crim.  Rep.  13,  44  S.  W.  844. 

An  earlier  decision  had  held  such  a  charge 
not  objectionable  as  directly  calling  the  at- 
tention of  the  jury  to  the  testimony  of  the 
defendant.  Cockerell  v.  State,  32  Tex. 
Crim.  Rep.  585,  26  S.  W.  421. 

The  rule  is  sometimes  stated  to  be  that 
an  instruction  that  the  interest  accused 
has  in  the  case  may  be  considered  by  the 
jury  in  weighing  his  testimony  is  not  er- 
roneous. Reagan  v.  United  States,  167  U. 
S.  301,  39  L.  ed.  709,  15  Sup.  Ct.  Rep.  610; 
Wright  V.  State,  148  Ala.  696,  42  So.  746; 
Norris  v.  State,  87  Ala.  85,  6  So.  371:  Wil- 
kins  V.  State,  98  Ala.  1,  13  So.  312;  Brown 
V.  State,  142  Ala.  287,  38  So.  268;  Hamilton 
V.  State,  62  Ark.  643,  36  S.  W.  1054; 
Weatherford  v.  State,  78  Ark.  36,  93  S.  W. 
61;  People  v.  Wheeler,  65  Cal.  77.  2  Pac. 
892;  State  v.  Hossack,  116  Iowa,  194,  89 
N.  W.  1077;  State  v.  Wiggins,  50  La.  Ann. 
330,  23  So.  334;  State  v.  McGinnis,  76  Mo. 
326;  State  v.  Patterson,  98  Mo.  283,  11  S. 
W.  728;  Davis  v.  State,  31  Nob.  247,  47  N. 
W.  854;  Johnson  v.  State,  34  Neb,  257.  61 
N.  W.  835;  Philamalee  v.  State,  68  Neb. 
320,  78  N.  W.  625;  State  v.  Ilymer,  15  Nev. 
61 :  State  v.  Hartley,  22  Nev.  342,  28  L.R.A. 
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3.1,  40  Pac.  372;  State  v.  Byers,  100  N.  C. 
r>l-2,  6  S.  E.  420;  Haines  v.  Territory,  3 
Wyo.  168,  13  Pac.  8. 

An  instruction  which  tells  the  jury  that, 
in  weighing  the  testimony  of  the  accused, 
taken  before  the  examining  magistrate  and 
introduced  in  evidence  upon  the  trial,  they 
have  the  right  "to  consider  the  fact  that  he 
is  the  defendant  and  is  interested  in  the  re- 
sult of  the  suit,  is  not  erroneous.  Gott  v. 
People,  187  111.  249,  68  N.  E.  293. 

An  instruction  for  the  people  that  while 
the  defendant  was  a  witness  in  his  own  be- 
half, yet,  in  weighing  his  testimony,  the 
jur}'  have  a  right  to  take  into  consideration 
his  interest  in  the  result,  and  should  apply 
all  the  tests  applicable  to  any  witness,  and 
may  "consider  the  interest  he  has  in  the  case 
and  the  motive  to  swear  falsely  in  his  own 
behalf,"  while  not  technically  accurate,  is 
not  of  a  character  to  mislead  the  jury. 
Kirkham  v.  People,  170  111.  9,  48  N.  E.  466. 
The  court  said:  The  purpose  of  considering 
the  interest  of  the  defendant  when  he  offers 
himself  as  a  witness  in  the  case  is  that 
the  jury  may  consider  the  influences  which 
will  affect  his  testimony.  His  interest  is 
the  motive  which  may  influence  his  testi- 
mony. 

The  jury  ought  to  be  instructed  that,  in 
passing  upon  the  weight  to  be  given  to 
defendant's  testimony,  they  "should"  in- 
stead of  "may"  take  into  consideration  the 
fact  that  he  is  the  defendant  in  the  case 
and  his  interest  in  the  result.  State  v. 
Fairlamb,  121  Mo.  137,  26  S.  W.  895;  State 
V.  Cook,  84  Mo.  49. 

Yet  an  instruction  that  the  jury,  in  de- 
termining the  credibility  to  be  accorded  to 
the  testimony  of  the  defendant,  "should" 
consider  his  interest  in  the  result  of  the 
trial,  in  addition  to  noticing  his  manner, 
and  taking  into  consideration  the  probabil- 
ity of  his  statements  in  connection  with 
the  other  evidence  in  the  case,  is  not  erro- 
neous, although  it  would  be  better  practice 
to  inform  the  jury  that  they  "may"  or 
"have  a  right  to"  take  into  consideration 
the  matters  mentioned,  rather  than  to  state 
that  they  "should"  do  so.  Younger  v.  State, 
12  Wyo.  24,  73  Pac.  551. 

An  instruction  which  in  affect  tells  the 
jury  that,  in  ascertaining  the  extent  of  the 
credibility  of  the  defendant,  it  is  proper 
t^)  consider  the  situation  in  which  he  is 
placed,  and  that  they  should  give  proper 
weight  and  effect  to  all  of  his  evidence  if 
they  are  convinced  of  its  truth,  or  so  much 
thereof  as,  in  theij  best  judgment,  is  en- 
titled to  credit,  is  not  erroneous.  State  v. 
Slingerland,  19  Nev.  135,  7  Pac.  280;  Bul- 
liner  v.  People,  95  111.  304 ;  Bresaler  v.  Peo- 
ple, 117  111.  422,  8  N.  E.  62;  Wilson  v. 
United  States,  162  U.  S.  613,  40  L.  ed. 
1090,  16  Sup.  Ct.  Rep.  895. 

It  is  not  error  for  the  court  to  remind 
the  lury  of  the  defendant's  particular  per- 
sonal interest  in  the  trial,  provided  he  re- 
frains from  intimating  or  suggesting  the 
degree  of  weight  to  be  given  to  it.  Minich 
V.  People,  8  Colo.  449,  9  Pac.  4. 

After  telling  the  jury  that  the  interest 
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of  the  defendant  in  the  result  of  the  prose- 
cution should  be  considered  by  them  in  de- 
termining the  credibility  of  his  testimony, 
a  further  instruction  that  "when  the  wit- 
nesses appear  to  be  equally  capable  in  every 
other  respect,  the  one  who  appears  to  have 
the  greater  interest  in  the  result  of  the 
case  is  to  have  the  less  weight  of  the  two," 
invades  the  province  of  the  jury.  Lee  v. 
State,  74  Wis.  46,  41  N.  W.  960. 

An  instruction  that  a  wise  rule,  which 
juries  may  adopt  for  their  guidance  when 
there  is  a  conflict  of  testimony  between  the 
witnesses,  is  to  give  credence  to  the  testi- 
mony of  that  witness  or  those  witnesses  who 
have  the  least  inducement,  throu&^h  interest 
or  other  motives,  to  testify  falsely,  invades 
the  province  of  the  jury,  and  constitutes 
reversible  error.  Schutz  v:  State,  126  Wis. 
462,  104  N.  W.  90. 

An  instruction  that  the  jury,  in  deter- 
mining what  weight,  if  any,  they  will  give 
the  testimony  of  the  accused,  have  the  right 
to  consider  his  interest  in  the  result  of  the 
prosecution,  and  that  what  he  has  testified 
to  against  his  interest,  if  anything,  is  to 
be  taken  as  true,  and  what  he  testifies  to 
in  his  favor  is  to  be  given  only  such  weight 
as  the  jury  believe,  from  all  the  evidence 
in  the  case,  it  is  entitled  to,  is  not  objec- 
tionable on  the  ground  that  it  directs  the 
jury  that  defendant's  statements  against 
his  interest  as  a  witness  at  the  trial  are  to 
be  taken  as  true.  State  v.  Brooks,  99  Mo. 
137,  12  S.  W.  633.  The  court  said:  It  is 
dilFicult  to  discern  how  a  defendant  could  be 
prejudiced  by  an  instruction  directing  the 
jury  to  take' any  part  of  his  testimony  aa 
true. 

An  instruction  that  the  jury  have  a  right, 
in  determining  what  weight  to  give  to  the 
evidence  of  the  accused,  to  consider  his  in- 
terest in  the  case  and  the  temptation  to 
shield  himself  from  the  consequences  of 
crime,  does  not  erroneously  assume  that  the 
defendant  is  guilty  of  the  crime  charged, 
or  deny  him  the  presumption  of  innocence 
w^hich  the  law  creates,  where  the  jurors 
were  further  instructed  that  the  defendant 
was  presumed  to  be  innocent  until  the  evi- 
dence should  convince  them,  beyond  a  rea- 
sonable doubt,  that  he  was  guilty.  State 
V.  Harris,  97  Iowa,  407.  66  N.  W.  728. 

An  instruction  that  defendant  is  a  com- 
petent witness  in  her  own  behalf,  and  that 
the  jury  should  take  her  testimony  into 
consideration  and  give  it  such  weight  as 
they  may  believe  it  entitled  to,  and  that, 
in  passing  upon  her  testimony  and  weighing 
her  statements,  they  may  take  into  consid- 
eration the  fact  that  she  is  the  defendant, 
and  her  interest  in  the  result  of  the  case, 
is  not  objoctionnble  on  the  ground  that  it 
comments  on  the  testimony  of  the  defendant, 
and  is  in  conformity  with  the  terms  of  the 
.statutr*  authorizing  one  on  trial  on  a  crim- 
inal charge  to  testify  in  his  own  behalf. 
State  V.  Ihrig,  106  Mo.  267,  17  S.  W.  300. 

Under  the  statutes  of  Oregon,  providing 

that  the  credit  to  be  given  to  the  testimony 

of  the  accused  is  to  be  left  solely  to  the  jury 

under  the  instructions  of   the  court;   that 
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the  jury  are  the  judges  of  the  effect  or 
value  of  evidence  except  where  it  is  by  law 
declared  to  be  conclusive;  and  that  the 
credibility  of  a  witness  who  has  an  interest 
in  the  event  of  the  suit  may  be  drawn  in 
question, — the  trial  court  is  authorized  to 
instruct  the  jury  as  to  those  particulars  in 
which  the  evidence  is  to  be  declared  con- 
clusive, to  advise  them  that  the  witness  is 
presumed  to  speak  the  truth,  but  that  such 
presumption  may  be  overcome  by  the  man- 
ner in  which  he  testifies,  by  the  character 
of  his  testimony,  by  evidence  affecting  his 
character  or  motive,  by  contradictory  evi- 
dence, or  by  his  having  an  interest  m  the 
event  of  the  prosecution,  the  jury  to  be  the 
exclusive  judges  of  his  credibility.  State  v. 
Clements,  15  Or.  249,  14  Pac.  410. 

In  State  v.  Swain,  68  Mo.  605,  it  is  said 
that  a  jury  should  be  told  thnt  a  defend- 
ant testifying  in  his  own  behalf  in  a  crim- 
inal case  has  as  much  credibility  attached 
to  his  testimony  as  if  testifying  in  a  sim- 
ilar manner  in  a  civil  one. 

But  in  State  v.  Cooper,  71  Mo.  436,  it 
was  held  that  a  similar  instruction  was 
properly  refused.  In  support  of  this  hold- 
ing the  court  remarked :  In  a  criminal  pro- 
ceeding the  defendant's  status  as  a  witness 
is  the  same  as  that  of  a  party  to  a  civil 
suit  who  becomes  a  witness  for  himself;  but 
it  cannot  be  declared,  as  a  matter  of  law, 
that  his  testimony  in  his  own  behalf  is 
entitled  to  the  same  credit  as  if  he  were 
testifying  in  a  civil  suit  in  his  own  behalf. 
The  credit  of  a  witness  testifying  for  him- 
self in  a  criminal  cause  is  to  be  determined 
by  the  jury,  as  in  a  civil  suit,  by  the  de- 
meanor of  the  witness,  the  character  of 
his  testimony,  and  the  magnitude  of  his  in- 
terest in  the  event;  but  it  is  not  a  correct 
proposition  of  law  that  he  is  entitled  to 
the  same  credit,  when  testifying  in  his  own 
behalf  in  a  criminal  cause  involving  his 
liberty  or  his  life,  as  if  he  were  testifying 
for  himself  in  a  civil  suit  involving  but  a 
trifling  sum  of  money.  Nothing  appears  in 
the  opinion  of  the  court  in  State  v.  Swain, 
68  Mo.  616,  on  this  subject,  but  the  follow- 
ing paragraph:  "Relative  to  the  testimony 
of  defendants  themselves,  we  do  not  think 
that  the  instruction  asked  for  them  on  that 
point  should  have  been  given.  But  we  do 
think  that  the  jury  should  have  been  told  that 
a  defendant  testifying  in  his  own  behalf 
in  a  criminal  case  has  as  much  credibility 
attached  to  his  testimony  as  if  testifying 
in  a  similar  manner  in  a  civil  one."  I  do 
not  know  exactly  what  that  paragraph 
means,  but  presume  that  the  court  meant 
that  when  he  comes  upon  the  witness  stand 
his  status  is  the  same  as  if  testifying  for 
himself  in  a  civil  cause.  The  court  cer- 
tainly did  not  mean  that,  as  a  matter  of 
law,  one  testifying  to  save  his  life  was 
under  no  greater  temptation  to  swear  false- 
ly than  one  testifying  to  recover  or  avoid 
the  payment  of  an  insignificant  simi  of 
money.'  It  should  not  be  declared,  as  a  legal 
proposition,  that  one  testifying  for  himself 
in  a  civil  cause  involving  a  thousand  dol- 
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lars  has  as  much  credibility  attached  to  hii 
testimony  as  if  testifying  in  a  case  in- 
volving five  dollars. 

An  instruction  that  a  defendant  in  a 
criminal  prosecution  is  ordinarily  entitled 
to  the  same  credit  as  a  party  in  an  impor- 
tant civil  suit  should  not  be  given.  Murphy 
V.  State,  15  Neb.  383,  19  N?  W.  489. 

Interest  as  coloring  testimony. 

An  instruction  that,  in  determining  the 
credit  to  be  given  to  the  testimony  of  the 
accused,  the  jury  may  consider  the  very 
great  interest  which  he  must  have  and  feel 
in  the  result  of  the  case,  and  the  effect 
which  a  verdict  would  have  upon  him,  and 
determine  to  what  extent,  if  at  all,  such 
interest  may  color  his  testimony  or  affect 
his  credibility,  is  not  erroneous,  where  there 
is  no  animadversion  upon  the  testimony 
which  he  has  given  in  the  case.  Prior  v. 
Territory  (Ariz.)  89  Pac.  412;  Halderman 
V.  Territory,  7  Ariz.  120,  60  Pac.  876. 

A  remark  of  the  trial  judge  to  the  jury 
that  the  defendant  had  every  interest  to. 
falsify  if  that  would  secure  immunity  to 
him  is  not  prejudicial,  since  every  member 
of  the  jury  knew  that  fact.  People  t. 
Kiernan,  3  N.  Y.  Crim.  Rep.  247. 

Nor  is  an  instruction  reversible  error 
which,  in  referring  to  the  testimony  of  the 
accused,  suggests  the  interest  that  he  has 
in  the  result  of  the  trial,  and  the  induce- 
ments and  temptations  which  would  ordi- 
narily influence  a  person  in  his  situation, 
since  it  only  undertakes  to  lay  down  for  the 
guidance  of  the  jury  a  matter  that  they 
would  be  apt  to  know  about  and  act  upon 
without  any  such  instruction.  People  v. 
Tibbs,  143  Cal.  100,  76  Cal.  904. 

A  charge  that,  in  determining  whether 
the  defendant  has  told  the  truth  and  all 
the  truth,  it  will  be  proper  for  the  jury  to 
consider  the  fact  that  he  is  the  defendant, 
and  that  the  greatest  possible  temptation 
is  presented  to  him  to  testify  in  his  own 
favor  if  he  is  really  guilty,  although  not 
commended,  was  held  not  erroneous.  Ter- 
ritory v.  Romine,  2  N.  M.  114. 

An  instruction  that  it  is  proper  for  the 
jury  to  consider  whether  the  interest  of  the 
accused  may  not  affect  his  credibility  and 
color  his  testimony  is  properly  given.'  Peo- 
ple V.  Knapp,  71  Cal.  1,  11  Pac.  793;  Peo- 
ple V.  Faulke,  96  Cal.  20,  30  Pac.  837 ;  Peo- 
ple V.  Hitchcock,  104  Cal.  482,  38  Pac.  198. 

A  charge  that  the  jury  should  consider 
the  situation  under  whvph  the  accused  gave 
his  testimony,  the  consequences  to  him  from 
the  result  of  the  trial,  and  the  inducements 
and  temptations  "which  would  ordinarily 
influence  a  person  in  his  situation,"  is  not 
erroneous.  People  v.  Cronin,  34  Cal.  191; 
People  V.  Morrow,  60  Cal.  142;  People  v. 
O'Neal,  67  Cal.  378,  7  Pac.  790;  People  v. 
Wells,  145  Cal.  138,  78  Pac.  470;  People 
V.  Currv,  103  Cal.  548,  37  Pac.  503;  State 
V.  Streeter,  20  Nev.  403.  22  Pac.  758. 

Such  a  charge  was  reluctantly  approved 
in  People  v.  O'Brien,  96  Cal.  171,  31  Pac. 
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45.  The  court  said:  This  instruction  re- 
ceived its  first  sanction  from  courts  acting 
under  Constitutions  which  had  no  such  in- 
hibition as  that  found  in  art.  6,  §  19,  pro- 
viding that  judges  shall  not  charge  juries 
with  respect  to  matters  of  fact,  and  never 
ought  to  have  been  approved  here;  but,  as 
the  provision  of  the  Constitution  referred 
to  is  the  same  as  that  of  the  Constitution  of 
1879,  under  which  there  were  decisions 
holding  it  was  not  error  so  to  charge  the 
jury,  the  construction  which  was  placed  up- 
on it  by  those  decisions  has  become  a  part 
of  the  provision  itself,  and  we  are  not  at 
liberty  to  depart  from  it.  As  a  slight 
change  in  the  phraseology  of  the  instruc- 
tion, however,  is  liable  to  be  considered  as 
going  beyond  the  limits  of  what  has  been 
approved,  it  would  be  a  safer  course,  and 
one  which  would  work  no  injustice  to  the 
people,  if  it  were  entirely  omitted  from  the 
instructions  asked  and  given  on  behalf  of 
the  prosecution. 

In  People  v.  Boren,  139  Cal.  216,  72  Pac. 
899,  the  court  again  felt  constrained  to  say 
concerning  this  charge,  as  it  had  thereto- 
fore said  in  People  v.  Van  Evvan,  111  Cal. 
144,  43  Pac.  520,  that  it  is  difficult  logic- 
ally to  attribute  the  giving  of  any  instruc- 
tion whatever  on  the  subject  of  defendant's 
testimony  to  anything  else  than  a  purpose 
expressly  to  disparage  a  witness  before  a 
jury, — ^the  very  thing  that  the  court  has  no. 
authority  to  do,  in  view  of  our  constitu- 
tional provision.  Justice  would  be  more 
thoroughly  accomplished  if  no  such  instruc- 
tion were  given,  and  the  credibility  of  the" 
defendant  were  left  entirely  to  the  jury,  as 
this  court  has  often  said. 

If  the  instruction  referring  to  the  tempta- 
tion an  accused,  person  is  under  to  color 
his  testimony  is  of  such  a  nature  as  to  dis- 
parage his  evidence,  it  is  erroneous. 

The  court  should  not  inform  the  jury  that, 
in  looking  at  the  testimony  of  the  accused, 
they  must  remember  that  it  is  the  testimony 
of  an  accused  man  who  has  a  powerful  mo- 
tive to  swear  himself  out  of  the  charge,  and 
that,  while  they  are  not  to  disbelieve  him 
merely  because  he  is  in  that  situation,  still 
they  should  not  shut  their  eyes  to  the  fact 
that  he  has  that  motive.  People  v.  Lang, 
104  Cal.  363,  37  Pac.  1031. 

An  instruction  which  tells  the  jury  that, 
in  weighing  the  testimony  of  the  accused, 
they  are  to  consider  what  he  has  at  stake 
and  the  temptations  that  may  be  brought 
to  bear  upon  a  man  in  his  situation  to  tell 
a  falsehood  for  the  purpose  of  inducing 
the  jury  to  acquit  him  or  to  disagree,  con- 
stitutes reversible  error.  People  v.  Van 
Ewan,  supra. 

A  charge  that  where  the  defendant  offers 
himself  as  a  witness  it  is  proper  to  take 
into  consideration,  in  determining  his  cred- 
ibility, the  consequences,  inducements,  and 
temptations  which  would  ordinarily  in- 
fluence a  person  in  his  situation,  is  reversi- 
ble error.  People  v.  Maughs,  149  Cal.  253, 
86  Pac.  187. 

The  giving  of  an  instruction  calling  the 
special  attention  of  the  jury  to  the  situa- 
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tion  of  the  defendant  and  the  manner  in 
which  he  would  be  affected  by  the  verdict 
and  informing  them  that  they  should  con- 
sider this  in  determining  the  weight  to  be 
given  his  statements  and  the  likelihood  of 
his  coloring  his  testimony,  is  prejudicial 
error.  People  v.  Borrego,  7  Cal.  App.  613, 
95  Pac.  381. 

A  charge  that  one  on  trial  for  murder 
has  such  an  interest  in  the  result  of  the 
case  as  might  cause  a  person  to  make 
statements  to  influence  a  jury  in  passing 
upon  the  case  that  would  not  be  governed 
by  the  truth  tends  to  discredit  the  testi- 
mony of  the  accused,  and  is  improper. 
Hicks  V.  United  States,  150  U.  S.  442,  37 
L.  ed.  1137,  14  Sup.  Ct.  Rep.  144. 

An  instruction  that  it  is  proper  for  the 
jury  to  consider  whether  the  position  and 
interest  of  the  accused  may  not  affect  his 
credibility  or  color  his  testimony  is  erro- 
neous. State  V.  Webb,  6  Idaho,  428,  65  Pac. 
892. 

A  charge  that  "there  is,  in  every  crim- 
inal case,  a  greater  or  less  temptation  for  a 
defendant  to  testify  falsely  in  his  favor," 
is  clearly  erroneous.  State  v.  Johnson,  16 
Nev.  36. 

.  An  instruction,  that  the  jury  should  re- 
ceive the  testimony  of  the  accused  with 
great  caution,  for  when  one  is  being  tried 
for  a  capital  offense  the  temptation  to  per- 
vert or  distort  the  facts  in  favor  of  himself 
is  very  great,  constitutes  reversible  error. 
State  V.  Vasquez,  16  Nev.  42. 

An  instruction  that  the  jury  are  to  con- 
sider the  fact  that  defendant  is  the  accused 
person,  testifying  in  his  own  behalf,  and  are 
not  bound  to  consider  his  testimony  as  ab- 
solutely true,  nor  as  equal  to  the  testimony 
of  disinterested  witnesses,  but  are  to  bear 
in  mind  that  he  speaks  in  his  own  behalf, 
to  discharge  himself  of  a  criminal  accusa- 
tion, and  they  are  to  consider  the  great 
temptation  which  one  so  situated  is  under 
so  to  speak  as  to  procure  his  acquittal,  is 
erroneous  as  implying  that  the  jury  must 
consider  the  defendant's  testimony  as  false, 
and  reject  it  for  that  reason.  State  v. 
Bartlett,    50   Or.    440,    93   Pac.   243. 

A  statement  in  the  charge  of  the  court, 
when  speaking  on  the  subject  of  the  credit 
to  be  given  to  several  witnesses,  that  the 
jury  "must  bear  in  mind  the  tendency  on 
the  part  of  the  guilty  when  accused  of 
crime,  to  fabricate  some  story  or  stories 
which  they  think  may  effect  their  acquit- 
tal," may  have  caused  the  jury  to  under- 
stand the  statement  as  referring  to  the  de- 
fendant, and  as  casting  upon  him  the  im- 
putation of  guilt,  and  is  reversible  error. 
State  V.  Hoy,  83  Minn.  286,  86  N.  W.  98. 

An  instruction  in  a  criminal  case  in 
which  the  defendant  has  testified  in  his  own 
behalf,  that  his  testimony  is  subject  to  the 
usual  tests  of  credibility  as  other  inter- 
ested witnesses,  but  that  "one  interested 
will  not  usually  be  as  honest  and  candid  as 
one  not  so,"  invades  the  province  of  th« 
jury,  and  is  erroneous.  Greer  v.  State,  63 
Ind.  420;  Veatch  v.  State,  56  Ind.  684,  2d 
Am.  Rep.  44. 
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Discrediting  or  disregarding  testimony. 

An  instruction  given  in  a  criminal  prose- 
cution in  which  the  accused  has  testified, 
that,  if  a  witness  is  interested  in  the  re- 
sult of  the  prosecution,  this  tends  to  dis- 
credit his  testimony,  constitutes  reversible 
error.     Pratt  v.  State,  56  Ind.   179. 

The  court  should  not  instruct  the  jury  to 
bear  in  mind  whatever  interest  the  accused 
has  in  the  case,  as  to  whether  his  testi- 
mony is  true,  and  that  it  is  the  duty  of  the 
jury  to  consider  the  interest  of  any  witness 
in  the  case  as  to  whether  his  testimony  is 
true,  since  it  tends  to  lead  the  jury  to  be- 
lieve that  the  court  did  not  give  any  cre- 
dence to  the  testimony  of  the  accused  be- 
cause of  his  great  interest,  and  that  he  de- 
sired to  impress  upon  them  that  they 
sliould  not  give  it  any  credence  for  the 
same  reason.  Hampton  v.  State,  50  Fla.  55, 
31)  So.  421. 

Nor  should  the  court  ch;irge  the  jury 
that  the  defendant  is  most  deeply  interested 
in  their  determination,  and  that  they  would 
be  warranted  in  discrediting  his  testimony 
so  far  as  it  is  not  substantiated  or  corrob- 
orated by  other  testimony.  Com.  v.  Pipes, 
158  Pa.  25,  27  Atl.  830. 

The  court  should  not,  in  its  charge,  place 
too  much  stress  upon  the  interest  of  the 
accused  in  the  case,  or  refer  to  it  in  a  man- 
ner calculated  to  disparage  his  testimony. 
Clnrk  v.  State,  32  Neb.  240.  49  X.  W.  307. 

That  the  accused  is  an  interested  partv  is 
a  fact  that  the  jury  may  consider  in  weigh- 
ing his  testimony,  and  it  is  proper  to  in- 
struct them  that  they  may  exercise  that 
right;  but  it  is  not  proper  so  to  instriict 
tliem  as  to  impose  a  consideration  of  his  in- 
terest as  a  duty,  and  thereby  cast  discredit 
upon  his  testimony  in  advance.  Bird  v. 
State,  107  Ind.  154,'  8  N.  E.  14. 

An  instruction  that  the  accused  testifies 
as  an  interested  witness  and  from  an  interest- 
ed standpoint,  and,  as  such,  the  jury  should 
consider  his  testimony  with  all  the  surround- 
ing circumstances  developed  by  the  evidence, 
and  give  the  testimony  such  weight,  in  con- 
nection with  other  evidence  in  the  case,  as 
they  think  it  entitled  to,  and  no  more,  is 
not'  objectionable  as  throwing  discredit  on  the 
testimony  of  the  witness.  State  v.  Sterrett, 
71  Iowa,'  380,  32  N.  W.  387. 

A  charge  that,  in  judging  of  the  credibili- 
ty of  the  defendant  and  the  weight  to  be 
given  to  his  testimony,  the  jury  may  take  in- 
to account  the  fact  that  he  is  especially  in- 
terested in  the  result  of  the  action  of  their 
del ib(  rations,  and  that  they  may  give  such 
testimony  only  such  weight  and  credit  as 
they  think  it  fairly  entitled  to  receive  under 
all  the  circumstances  of  the  case,  and  in  view 
of  the  special  interest  of  the  witness  in  the 
result  of  the  action,  does  not  cast  discredit 
upon  the  defendant's  testimony.  Faulkner  v. 
Territor>%  6  N.  M.  404,  30  Pac.  905. 

An  instruction  telling  the  jury  that  they 
might  take  into  consideration  defendant's  in- 
terest in  the  result  of  the  trial  as  affecting 
his  credibility  as  witness  is  not  erroneous,  as 
disparaging  the  standing  of  the  witness  in 
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his  own  behalf.     Keating  v.  State,  67   Neb. 
560,  93  N.  W.  980. 

A  charge  that,  in  passing  upon  the  credi- 
bility of  a  witness,  they  may  consider  **the 
interest  he  may  have  in  the  result  of  the 
ca.se,"  does  not  in  effect  tell  the  jury  that  he 
should  be  disbelieved  because  of  his  "inter- 
est." Territorj^  v.  Leyba  (N.  M.)  47  Pac- 
718. 

An  instruction  that  defendant's  testimony 
is  to  be  treated  the  same  as  if  he  were  not  a 
party  and  were  not  interested,  but  that,  in 
weighing  the  whole  evidence,  the  jury  may 
consider  the  interest,  prejudice,  or  bias  of 
any  witness  who  may  have  testified  in  the 
case,  does  not  unfavorably  comment  upon 
the  defendant's  testimony.  State  v.  Wells, 
111  Mo.  533,  20  S.  VV.  232. 

A  charge  that  the  jury  may  consider  the 
interest  of  the  accused  in  the  result  of  their 
verdict  as  affecting  his  credibility  does  not 
tend  to  discredit  his  testimony,  where  the 
jury  are  further  told  not  to  disregard  the 
testimony  of  any  witness,  and  that  the  weight 
to  be  given  to  the  testimony  of  any  witness  is 
a  matter  solely  within  their  province.  Vau- 
ghan  V.  State,  58  Ark.  353,  24  S.  W.  885; 
Jones  y.  State,  61  Ark.  88,  32  S.  W.  81. 

An  instruction  that  the  jury  have  the 
right,  in  determining  the  credibility  to  be  ac- 
corded to  the  testimony  of  the  defendant,  to 
consider  his  interest  in  the  result  of  the  trial, 
'does  not  improperly  disparage  his  testimony, 
where  a  similar  instruction,  applicable  to 
all  the  witnesses,  was  given.  Younger  ▼. 
State,   12  W'yo.  24,  73  Pac.  551. 

But  a  charge  as  to  the  credibility  of  an  in- 
terested witness,  given  in  a  criminal  prose- 
cution, is  erroneous  although  the  accused 
was  not  the  only  witness  on  his  own  behalf, 
where  he  was  the  only  one  interested  in  the 
result  of  the  jury's  verdict  in  any  proper 
sense,  so  that  the  instruction  unmistakably 
marked  him  for  discredit  by  the  jury.  Town- 
send  v.  State  (Miss.)   12  So.  209. 

An  instruction  that  jurors  should,  in 
every  instance,  consider  the  testimony  of  a 
defendant  with  great  caution,  invades  the 
province  of  the  jury,  and  is  erroneous  and 
prejudicial.     State  v.  Johnson,  16  Nev.  36. 

It  is  erroneous,  as  constituting  a  charge 
upon  the  weight  of  evidence,  to  advise  the 
jury  that  it  is  their  duty  to  weigh  the  tes- 
timony of  the  accused  carefully,  and  to  scru- 
tinize the  same  with  great  caution.  Thom- 
as v.  State,  61  Miss.  60. 

An  instruction  that  it  is  the  duty  of  the 
jury,  in  passing  upon  the  evidence  of  the  ac- 
cused, to  scrutinize  his  evidence  with  great 
caution,  considering  his  interest  in  the  re- 
sult of  the  verdict,  and,  after  so  consid- 
ering, to  give  it  such  weight  as  they  deem 
proper,  is  erroneous,  since,  if  they  find  the 
witness  to  be  credible,  and  that  he  has  sworn 
the  truth,  his  testimony  should  have  the 
same  weight  as  if  he  were  not  interested. 
State  v.  :SIcDowell,  129  N.  C.  623,  39  S.  E. 
840;  State  v.  Holloway,  117  N.  C.  730,  23  S. 
E.  108:  State  v.  Graham,  133  N.  C.  645.  45 
S.  E.  514;  State  v.  Collins,  118  N.  C.  1203, 
24  S.  E.  118. 
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An  instruction  that  the  jury  are  not  re- 
quired to  receive  blindly  tlie  testimony  of  the 
accused  as  true,  but  are  to  consider  wliotlier 
it  is  true  and  made  in  good  faith  or  only  for 
the  purpose  of  avoiding  conviction,  has  been 
upheld.  Blair  v.  State,  69  Ark.  558,  04  S.  W. 
048;  State  v.  Walker.  133  Iowa,  489,  110  N. 
W.  925;  Hudson  v.  State,  77  Ark.  334,  91 
S.  W.  299. 

A  charge  that  the  jury  are  not  required 
to  receive  blindly  the  testimony  of  the  ac- 
cused as  true,  but  are  to  consider  whether  it 
is  true  and  made  in  good  faith  or  only  for 
the  purpose  of  avoiding  conviction,  does  not 
U»nd  to  discredit  his  testimony,  where  the 
jury  are  further  told  not  to  disregard  the 
tt'stimony  of  any  witness,  and  that  the 
weight  to  be  given  to  the  testimony  of  any 
witness  is  a  matter  solely  within  their  prov- 
ince. Vaughan  v.  State  and  Jones  v.  State, 
supra. 

An  instruction  that  the  jury  are  not  re- 
quired to  receive  blindly  the  testimony  of  the 
accused  as  true  is  not  erroneous  as  casting 
discredit  in  the  minds  of  the  jury  upon  his 
testimony,  where  they  were  further  told  that 
they  were  not  at  liberty  to  disregard  the  tes- 
timony of  the  defendant,  but  must  give  it 
due  consideration,  and  determine  whether  or 
not  his  statements  were  true.  Mcintosh  v. 
State,  161  Ind.  261,  61  N.  E.  354. 

A  charge  that  the  jury  are  not  required 
"blindly"  to  receive  the  testimony  of  the  de- 
fendant as  true,  but  the  jury  are  fully  and 
fairly  to  consider  whether  it  is  true  and 
"made  in  good  faith,"  is  not  erroneous,  since 
the  use  of  the  word  "blindly"  implies  no  dis- 
belief by  the  court.  Carleton  v.  State,  43 
Neb.  373,  61  N.  W.  699. 

But  an  instruction  that  the  jury  are  not 
required  to  receive  blindly  the  testimony  of 
the  accused  as  true,  but  are  to  consider 
whether  it  is  true  and  made  in  good  faith  or 
only  for  the  purpose  of  avoiding  conviction, 
is  calculated  to  disparage  the  testimony  of 
the  accused,  and  constitutes  reversible  error. 
Donner  v.  State,  72  Neb.  263,  117  Am.  St. 
Rep.  789,  100  N.  W.  305.  This  case  is  distin- 
guishable from  the  preceding  one  on  the 
ground  that  the  instruction  there  consid- 
ered did  not  go  to  the  extreme  length  of 
suggesting  that  the  testimony  of  the  accused 
might  have  been  given  in  bad  faith  and  for 
the  purpose  of  avoiding  a  conviction. 

An  instruction  that  the  jury  are  not  re- 
quired to  receive  blindly  the  testimony  of  the 
accused  person  as  true,  but  are  to  consider 
whether  it  is  true  and  made  in  good  faith 
or  only  for  the  purpose  of  avoiding  convic- 
tion, places  the  defendant  in  a  different 
class  from  that  of  the  other  witnesses,  and 
lays  down  the  duty  of  the  jury  to  scruti- 
nize his  testimony  in  a  way  that  tends  to 
discredit  him,  and  goes  bevond  the  province 
of  the  court.  State  v.  White,  10  Wash.  611, 
39  Pac.  160,  41  Pac.  442. 

But,  on  the  other  hand,  it  has  been  held 
that  a  charge  that  the  jury  are  not  required 
to  receive  blindly  the  testimony  of  the  ac 
cu.sed  as  true,  but  arc  to  consider  whotlier 
it  is  true  and  made  in  good  faith  or  only 
for  the  purpose  of  avoiding  conviction,  is  not 
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objectifmable  as  making  the  defendant  a 
mark  for  suspicifin,  since,  as  the  instruc- 
tion relates  to  the  weighing  of  the  evidence 
of  the  aceuscil,  it,  of  necessity,  applies  to 
the  defendant  alone.  State  v,  Mecum,  95 
Iowa,  433,  04  N.  W.  286. 

The  ono  isolated  fact  of  the  interest  of  the 
accused,  however  great,  cannot  be  said,  as  a 
matter  of  law%  to  authorize  the  jury  to  dis- 
regard his  evidence. 

A  charge  that,  in  considering  the  defend- 
ant's testimony  and  what  weight  they  may 
give  to  it,  it  is  the  duty  of  the  jury  to  re- 
member that  he  is  the  defendant,  and  inter- 
ested in  the  result  of  the  verdict,  and  that 
they  may,  for  this  reason,  if  they  think  it 
sufficient,  entirely  disregard  his  testimony 
if  it  is  in  conflict  with  the  other  evidence 
in  the  case,  is  erroneous.  Allen  v.  Stab*,  87 
Ala.  107,  6  So.  370. 

An  instruction  that,  because  of  the  inter- 
est of  the  accused  in  the  result  of  the  ver- 
dict, the  jury  may  arbitrarily  reject  his  evi- 
dence and  refuse  to  consider  it,  is  reversible 
error.     Townsend  v.  State,  supra. 

It  is  reversible  error  to  instruct  the  jury 
that,  in  weighing  the  testimony  of  the  ac- 
cused, the  jury  should  consider  the  interest 
he  has  in  the  result,  and  that  they  may  dis- 
regard his  testimony  altogether.  Buckley  v. 
State,  62  Miss.  705. 

A  charge  that  the  jury  should  consider  all 
the  evidence,  and  that  they  should  not  ignore 
the  testimony  of  the  defendant  merely  be- 
cause he  had  a  vital  interest  in  the  outcome 
of  the  case  is  not  erroneous.  State  v.  Ames, 
90  Minn.  183,  96  N.  W.  330. 

An  instruction  that  the  jury  have  the 
right  to  and  should  take  into  considera- 
tion the  fact  that  the  defendant  is  on  trial, 
charged  with  an  oflTense,  and  an  interested 
witness,  yet  that  this  should  not  cause  them 
to  disregard  his  testimony,  is  properly  given. 
State  V.  Ryan,  113  Iowa,  536,  85  N.  W.  812. 

A  charge  that  the  defendant  is  a  compe- 
tent witness  in  his  own  behalf,  and  that  the 
jury  may  consider  his  testimony,  but,  in  de- 
termining what  weight  and  credit  they  will 
give  it,  they  may  take  into  consideration  the 
fact  that  he  is  the  defendant  on  trial,  and 
interested  in  the  result  of  the  trial,  is  not 
erroneous  as  directing  the  jury  to  ignore  the 
testimony  of  the  defendant.  State  v.  Brown 
(Mo.)  li5  S.  W.  967. 

An  instruction  that  the  persons  on  trial 
are  competent  witnesses,  but  that  the  fact 
that  they  are  the  defendants  on  trial  may  be 
taken  into  consideration  by  the  jury  as  well 
as  their  interest  in  the  result  of  the  trial, 
in  determining  the  weight,  "if  any,"  that 
should  be  given  to  their  testimony,  is  not  re- 
versible error  where  the  jury  were  also  ad- 
vised that  each  of  the  defendants  is  a  com- 
petent witness  to  testify  in  his  own  behalf 
and  in  behalf  of  his  codefendant,  and  that 
their  evidence  cannot  b<'  disregarded  because 
they  are  the  defendants  and  stand  charged 
with  the  commission  of  a  crime,  but  should 
be  fairly  and  impartially  weighed  and  con- 
sidered, together  with  all  tlie  other  testi- 
mony in  tlie  case.  State  v.  Taylor,  134  Mo. 
109,  36  S.  W.  92. 
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An  instruction  that  defendant  is  a  compe- 
tent witness  in  his  own  behalf  and  his  testi- 
mony is  to  be  weighed  by  the  same  rules  that 
govern  the  testimony  of  other  witnesses,  but, 
in  passing  upon  the  weight  to  be  given  his 
testimony,  they  may  take  into  consideration 
the  fact  that  he  is  the  defendant  in  the  case, 
and  his  interest  in  the  result  of  the  trial,  is 
not  rendered  erroneous  by  adding  that  they 
"are  not  to  reject  his  testimony  if  believed 
to  be  true,  simply  because  he  is  the  defend- 
ant." State  V.  Summar,  143  Mo.  220,  46  S. 
W.  264.  The  court  said:  This  clause  was 
inserted  out  of  abundant  caution,  and  we  can 
discover  nothing  harmful  in  it. 

A  charge  that  the  jury  should  not  capri- 
ciously reject  the  testimony  of  the  accused 
simply  because  he  is  interested,  but  that, 
unless  they  have  good  reason  to  believe,  un- 
der all  the  circumstances,  that  he  has  sworn 
falsely,  then  they  should  believe  his  testi- 
mony and  consider  it  along  with  all  the  other 
testimony  in  the  case  in  making  up  their 
verdict,  should  not  be  given,  since  it  invades 
the  province  of  the  jury  in  instructing  them 
as  to  what  they  should  believe.  Bodine  v. 
State,  129  Ala.  106,  29  So.  926. 

Treating  testimony  of  accused  like  that  of 
other  witnesses. 

The  court  may  properly  instruct  the  jury 
to  treat  the  testimony  of  the  accused  like 
the  testimony  of  any  other  witness,  but  that 
they  may  consider  the  great  interest  which  he 
must  feel  in  the  result  of  the  trial.  People 
v.  Knapp,  71  Cal.  1,  11  Pac.  793;  People  v. 
Faulke,  96  Cal.  20,  30  Pac.  837;  People  v. 
Calvin,  60  Mich.  113,  26  N.  W.  861;  People 
V.  Crowley,  102  N.  Y.  234,  6  N.  E.  384; 
Alexis  V.  United  States,  63  C.  0.  A.  602,  129 
Fed.  60. 

And  an  instruction  that  the  jury  should 
weigh  the  testimony  of  the  accused  as  they 
would  that  of  any  other  witness,  and  may 
take  into  consideration  his  interest  in  the  re- 
sult of  the  trial,  is  not  erroneous.  Anderson 
V.  State,  104  Tnd.  467,  4  N.  E.  63,  5  N.  E. 
711;  State.  V.  Weeden,  133  Mo.  70,  34  S.  W. 
473;  State  v.  Dilts,  191  Mo.  665,  90  S.  W. 
782;  Housh  v.  State,  43  Neb.  163,  61  N.  W. 
571;  Catliff  v.  Territory,  2  Okla.  523,  37 
Pac.  809;  State  v.  Tarter,  26  Or.  44,  37  Pac. 
53. 

The  accused  is  not  entitled  to  have  his  tes- 
timony regarded  as  the  evidence  of  a  disin- 
terested witness. 

An  instruction  that  the  jury  should  give 
the  same  weight  to  the  defendant's  testi- 
mony as  they  would  give  to  any  other  wit- 
ness should  not  be  given.  People  v.  Hiltel, 
131  Cal.  577,  63  Pac.  919;  People  v.  Cowgill, 
93  Cal.  596,  29  Pac.  228. 

An  instruction  that  the  evidence  of  the  ac- 
cused is  to  be  taken  just  the  same  as  that  of 
any  other  witness  in  the  case,  and  believed  by 
the  jury  as  they  would  believe  any  other  wit- 
ness in  the  case,  according  as  they  may  re- 
gard it  credible;  that  the  fact  that  the  de- 
fendant is  the  accused  in  the  case  raises  no 
presumption  or  implication  against  the 
credibility  of  his  testimony,  should  not  be 
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given,  since  it  would  tend  to  mislead  the 
jury  into  the  idea  that  they  must  lend  the 
same  credence  to  the  testimony  of  the  ac- 
cused as  to  that  of  any  disinterested  witnej^s, 
notwithstanding  his  deep  interest  in  the 
result  of  the  trial.  Blanton  v.  State,  52 
Fla.  12,  41  So.  789. 

An  instruction  that  the  jury  are  to  take 
into  consideration  the  defendant's  appear- 
ance, his  manner  of  testifying,  the  reason- 
ableness of  his  story,  and  above  all  are  to 
take  into  consideration  the  fact  that  he  is  the 
accused  in  the  case,  is  not  erroneous  in  usin*? 
the  words  "above  all,"  since  the  accused  is 
not  entitled  to  have  his  evidence  regarded  a^ 
the  evidence  of  a  disinterested  witness.  State 
V.  Fiske,  63  Conn.  388,  28  Atl.  572. 

An  instruction  that  formerly  a  man  in- 
terested in  a  case,  civil  or  criminal,  was  not 
allowed  to  testify  at  all ;  that  the  experience 
of  the  world  seemed  to  demonstrate  satisfac- 
torily to  the  lawmakers  that  a  man  who  was 
interested  directly,  even  where  money  was 
involved,  ought  not  to  be  heard,  and  especial- 
ly that  criminals,  persons  charged  with  crime 
ought  not  to  be  heard  at  all;  but  the  mod- 
ern opinion  is  the  other  way;  they  have  a 
right  to  be  heard  and  have  their  testimony 
submitted  to  the  consideration  of  twelve  men 
who  are  supposed,  from  their  experience  in 
the  affairs  of  mankind,  to  give  it  proper 
weight  and  no  more,  but  they  do  not  stand 
in  the  same  position  as  a  witness  who  is  en- 
tirely disinterested, — although  just  on  the 
verge  of  error,  is  not  erroneous.  People  v. 
Ferry,  84  Cal.  31,  24  Pac.  33. 

A  charge  that  while  the  defendant  and 
others  jointly  indicted  with  him  are  allowed 
to  testify,  their  testimony  is  not  given  the 
same  effect  as  witnesses  unattended  by  in- 
dictment or  men  not  charged,  if  not  error,  is 
at  least  on  the  verge  of  error.  People  t. 
Murray,  86  Cal.  31,  24  Pac.  802. 

An  instruction  given  at  the  instance  of  the 
people,  that  the  jury  are  not  bound  to  be- 
lieve the  evidence  of  the  defendant  in  a  crim- 
inal case  and  "treat  it  the  same  as  the  evi- 
dence of  other  witnesses."  but  that  the  jury 
may  take  into  consideration  the  fact  that  he 
is  the  defendant,  and  ^ive  his  testimony  such 
weight  as,  under  all  the  circumstances,  they 
think  it  entitled  to,  is  misleading  and  erro- 
neous, since  the  fact  that  the  witness  is  the 
defendant  charged  with  the  crime,  although 
sometimes  requiring  his  evidence  to  be  treat- 
ed differently  from  that  of  other  witnesses 
whom  the  jury  believe,  does  not  require  his 
evidence  to  be  treated  differently  from  that 
of  other  witnesses  whom  they  disbelieve,  so 
that  the  only  difference  between  this  and 
other  evidence  is  not  in  the  way  in  which  it 
shall  be  treated,  but,  in  the  credence  that 
shall  be  given  to  it.  Chambers  v.  People, 
106  III.  409. 

So,  a  charge  that  the  jury  are  not  bound 
to  believe  the  evidence  of  the  accused,  "nor 
are  they  bound  to  treat  his  testimony  the 
same  as  the  testimony  of  other  witnesses," 
but  they  may  take  into  consideration  the 
fact  that  he  is  the  defendant,  and  his  in- 
terest in  the  result  of  the  case  as  such,  and 
give  his  testimony  such  weight  as,  under  all 
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the  facts  and  circumstances  in  evidence  in 
the  case,  they  may  think  it  entitled  to,  is 
calculated  to  mislead  the  jury,  nnd  is  erro- 
neous. Sullivan  v.  People  114  111.  24,  28  N. 
E.  381. 

But  an  instruction  that  the  jury  are  not 
bound  to  treat  the  testimony  of  the  defend- 
ant the  same  as  the  testimony  of  other 
witnesses  constitutes  reversible  error,  llel- 
lyer  v.  People,  186  111.  660,  58  N.  E.  245. 

And  an  instruction  telling  the  jury  that 
while  the  defendants  are  competent  wit- 
nesses in  their  own  behalf,  the  jury  are  not 
bound  to  believe  their  evidence  and  treat  it 
the  same  as  that  of  other  witnesses,  is  er- 
roneous. Lambert  v.  People,  34  111.  App. 
637.  The  holding  in  the  last  two  cases  is 
based  upon  the  ground  that  the  instructions 
given  are  in  conflict  with  Chambers  v.  Peo- 
ple, supra. 

It  is  within  the  discretion  of  the  trial 
court  to  instruct  the  jury  that  they  should 
give  the  defendant's  testimony  the  same  im- 
partial consideration  that  they  accord  to  the 
testimony  of  other  witnesses.  Hudson  v. 
State,  77  Ark.  334,  91  S.  W.  299;  Henry  v. 
People,     198     111.     162,     66     N.     E.     120. 

An  instruction  that  the  jury  have  the 
right  to  take  into  consideration  the  interest 
of  the  defendant  in  the  result  of  the  case  as 
affecting  his  credibility  does  not  direct  them 
to  test  the  testimony  of  the  accused  by  a 
more  rigid  rule  than  that  which  is  applica- 
ble to  other  witnesses.  Mcintosh  v.  State, 
151  Ind.  261,  51  N.  E.  364. 

The  jury  should  not  be  directed  to  test  the 
credibility  of  the  accused  by  any  different 
standard  than  that  applied  to  the  testimony 
of  other  witnesses.  Emery  v.  State,  101 
Wis.  627,  78  N.  W.   146. 

An  instruction  that  the  jury,  in  consider- 
ing the  weight  of  the  testimony  of  the  accused 
have  the  right  to  bear  in  mind  his  interest 
in  the  result  of  the  trial  and  everything  bear- 
ing upon  his  credibility,  and  then  give  his 
evidence  such  weight  as  they  believe  it  en- 
titled to  receive,  should  be  qualified  by  a 
further  instruction  that  considerations  of 
interest,  appearance,  manner,  etc.,  apply  to 
the  accused  in  common  with  all  other  wit- 
nesses. Schutz  V.  State,  126  Wis.  452,  104 
N.  W.  90. 

An  instruction  that  the  testimony  of  the 
defendant  should  not  be  received  blindly  as 
true  is  not  erroneous,  as  directing  them  to 
test  his  credibility  by  any  different  standard 
than  that  which  should  be  applied  to  the  tes- 
timony of  the  other  witnesses,  where  the 
jury  were  previously  advised  that  the  ac- 
cused was  a  competent  witness  in  his  own  be- 
half, that  the  credibility  of  his  testimony 
w^as  a  matter  exclusively  for  them  to  deter- 
mine, and  that,  in  doing  so,  they  had  a  right 
to  take  into  account  his  interest  in  the  re- 
sult of  the  case.  Porter  v.  People,  31  Colo. 
508,  74  Pac.   879. 

A  charge  that  the  jury  may  take  into  con- 
sideration, among  other  things,  the  interest 
of  .the  accused  in  the  case,  and  that  they 
should  consider  his  testimony  and  deter- 
mine whether  it  was  true  or  not,  is  not  ob- 
jectionable as  not  requiring  the  jury  to  treat 
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his  testimony  the  same  as  that  of  others. 
Waller  v.  People,  209  111.  284,  70  N.  E.  681. 

But  an  instruction  that  the  jury  are  to 
treat  the  accused,  who  testified  as  a  witness 
in  her  own  behalf,  the  same  as  any  other 
witness,  and  subject  her  to  the  same  tests, 
and  only  the  same  tests,  "except  as  far  as 
relates  to  her  interest,"  as  are  legally  applied 
to  other  witnesses,  authorizes  the  jury  to  ap- 
ply a  different  rule  to  the  testimony  of  the 
accused  from  that  which  they  applied  to 
the  ,  testimony  of  other  witnesses  when 
they  should  undertake  to  consider  her  in- 
terest, and  is  erroneous.  Schultz  v.  People, 
210  HI.  196,  71  N.  E.  405. 

Nor  should  the  jury  be  instructed  that  the 
testimony  of  the  accused  is  to  be  weighed 
like  .the  testimony  of  other  witnesses  in  the 
case,  provided  it  is  corroborated  by  other 
unimpeached  testimony,  since  it  is  a  charge 
as  to  the  weight  to  be  given  certain  testi- 
mony, and  is  an  invasion  by  the  court  of  the 
special  province  of  the  jury.  People  v.  Pier- 
son,  2  Idaho,  76,  3  Pac.  688. 

A  charge  that  the  testimony  of  the  defend- 
ant should  be  weighed  the  same  as  that 
of  any  other  witness  is  not  erroneous,  al- 
though the  defendant,  who  offered  to  testify, 
was  not  permitted  to  answer  the  questions 
propounded  to  him  bv  his  counsel.  State  v. 
Ulsemer,  24  Wash.  657,  64  Pac.  800. 

Instruction  singling  out  defendant. 

In  some  jurisdictions  an  instruction  as  to 
the  interest  of  the  accused  in  the  result  of 
the  trial  is  not  objectionable  as  singling  out 
his  testimony,  while  in  others  it  is  regarded 
as  ill-advised,  prejudicial,  or  as  invasive  of 
the  province  of  the  jury  to'  thus  call  special 
attention    to    the    fact   of    interest. 

An  instruction  that  the  jury  have  the 
right  to  take  into  consideration  the  situa- 
tion and  interest  of  the  accused  in  the  re- 
sult of  their  verdict,  and  all  the  circum- 
stances which  surround  him,  and  give  to  his 
testimony  only  such  weight  as,  in  their  judg- 
ment, it  is  fairly  entitled  to,  is  not  prejudi- 
cial by  thus  directing  the  attention  of  the 
jury- special Iv  to  him.  State  v.  Melvern,  32 
Wash.  7,  72  Pac.  489. 

An  instruction  that  the  jury  are  the  judges 
of  the  weight  which  ought  to  be  attached 
to  the  testimony  of  the  defendants,  and,  in 
considering  what  weight  should  be  given  it, 
the  jury  should  take  into  considera- 
tion all  the  facts  and  circumstances 
surrounding  the  case,  as  disclosed  by  the  evi- 
dence, and  give  the  defendant's  testimony 
such  weight  as  they  believe  it  entitled  to  in 
view  of  all  the  facts  and  circumstances  prov- 
ed on  the  trial,  and  of  his  interest  in  the  re- 
sult, is  not  objectionable  as  singling  out  the 
accused  from  the  body  of  the  witnesses  for 
comment.  Haines  v.  Territory,  3  Wyo.  167, 
13  Pac.  8.  The  court  said:  It  is  conceded 
that  the  instruction  contains  nothing  but 
sound  legal  propositions,  and  the  only  com- 
plaint made  is  that  defendants  were  singled 
out  from  the  body  of  the  witnesses  for  com- 
ment. We  do  not  think  the  court  erred  in 
giving  the  instruction  as  it  did. 
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Ro,  an  instruction  which  informs  the  jury 
that  the  accused  testifies  as  an  interested 
witness  and  from  an  interrstod  standpoint, 
and  that  they  should  considor  }iis  testimony 
as  such,  is  not  erroneous  as  sin^Iinf?  out  the 
accused,  where,  in  the  same  connection,  they 
were  advised  that  the  accused  was  a  compe- 
tent witness,  and  that  his  evidence  was  to  be 
considered  in  connection  with  the  other  evi- 
dence and  circumstances  surrounding  tlie 
case,  and  given  such  weight  as  the  jury 
might  think  it  entitled  to.  State  v.  Bursaw, 
74  Kan.  473,  87  Pac.  183. 

It  is  not  reversible  error  to  instruct  the 
jury  that,  in  determining  what  weight  they 
will  give  the  testimony  of  the  defendant, 
they  should  take  into  consideration  the  in- 
terest he  has  in  the  result  of  the  suit.  etc. 
Helms  V.  United  States,  2  Ind.  Terr.  605,  62 
S.  W.  60.  The  court  said :  While  we  find  no 
reversible  error  in  this  charge,  we  think  the 
better  practice,  instead  of  singling  out  the 
defendant  and  giving  the  jury  the  rule  by 
which  his  testimony  is  to  be  measured,  is 
to  lay  down  the  rule  as  to  the  testimony  of 
all  the  witnesses,  including  that  of  the  de- 
fffndant. 

It  is  error  for  the  court,  after  instruct- 
ing the  jury  that,  as  a  witness,  the  defend- 
ant is  to  be  judged  as  other  witnesses  are 
judged  and  weighed,  to  modify  the  instruc- 
tion by  adding  that,  in  determining  the 
credibility  of  the  defendant,  his  interest  in 
the  issue  involved  is  to  be  considered,  since 
it  singles  out  of  the  defendant  as  a  witness, 
and  invades  the  province  of  the  jury.  Muely 
V.  State,  31  Tex.  Crim.  Rep.  155,  18  S.  VV. 
411,  19  S.  W.  915. 

A  charge  to  the  jury  to  take  into  consid- 
eration the  interest  a  witness  may  have  in 
the  result  of  the  trial  is  erroneous  where  the 
accused  was  the  only  witness  as  to  the  facts 
of  the  alleged  crime,  in  his  own  behalf. 
Smith  V.  State,  90  Miss.  Ill,  122  Am.  St. 
Rep.  313,  43  So.  465.  The  court  remarked: 
The  charge  would  have  been  no  stronger  if  it 
had  called  his  name.  His  testimony  should 
not  be  so  hampered  by  such  express  refer- 
ence. 

A  general  instruction  as  to  the  credi- 
bility of  witnesses  is  not  objectionable  as 
singling  out  the  defendant. 

A  charge  to  the  jury  that,  in  considering 
the  weight  and  effect  to  be  given  to  the  tes- 
timony of  witnesses,  the  jurors  have  the 
right,  among  other  things,  to  "consider  the 
consequences  resulting  to  the  witness,  if  any, 
from  the  result  of  the  trial,"  is  not  open  to 
the  criticism  that  it  singles  out  the  defend- 
ant. People  v.  Botkin  (Cal.  App.)  98  Pac. 
861. 

So,  an  instruction  that,  in  passing  upon 
the  credibility  of  a  witness,  they  may  con- 
sider "the  interest  he  may  have  in  the  re- 
sult of  the  case."  Territory  v.  Leyba  (N. 
M.)    47    Pac.    718. 

An  instruction  given  in  a  criminal  prose- 
cution in  which  the  defendant  has  testified 
in  his  own  behalf,  that,  in  determining  the 
weight  to  be  given  to  the  testimony  of  the 
different  witnesses,  the  jury  are  authorized 
to  consider  the  interest  of  any  of  the  wit- 
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nosses  in  the  result  of  the  suit,  does  not  er- 
roneously single  out  the  defendant,  and  call 
special  attention  to  his  interest  in  the  case. 
Territory  v.  Livingston  (N-.  M.)  84  Pac 
1021. 

An  instruction  that,  in  deciding  which  of 
the  testimony  is  entitled  to  the  greater  credi- 
bility and  weight,  the  jury  may  consider  the 
interest,  apparent  bias  or  prejudice,  if  any, 
of  the  witnesses,  as  well  as  their  manner  of 
testifying,  is  not  objectionable  as  calculated 
to  call  attention  to  the  interest  of  the  ac- 
cused, who  was  a  witness  on  his  own  behalf. 
McGrath  v.  State,  35  Tex.  Crim.  Rep.  413. 
34  S.  W.  127,941. 

A  charge  which  applies  to  the  testimony 
of  the  accused  the  same  tests  applicable  to 
other  witnesses  does  not  improperly  single 
out  his  evidence. 

An  instruction  that  the  credibility  of  the 
accused  is  to  be  tested  by  and  su!)jected  to 
the  same  tests  as  are  legally  applied  to  any 
other  witness,  and,  in  determining  the  de- 
gree of  credibility  that  shall  be  accorded  to 
his  testimony,  the  jury  have  a  right  to  take 
into  consideration  the  fact  that  he  is  inter- 
ested in  the  result  of  the  prosecution,  does 
not  give  undue  prominence  to  the  testimony 
of  the  accused.  Hirschman  v.  People,  101 
111.  568. 

Nor  is  an  instruction  which  tells  the  jury 
that  the  accused  is  a  competent  witness  in 
his  own  behalf,  and,  in  laying  down  the  rule 
by  which  evidence  is  to  be  weighed,  subjects 
the  testimony  of  the  defendant  to  the  same 
tests,  interest,  etc.,  as  are  applied  to  the 
evidence  of  other  witnesses,  objectionable, 
although  to  single  out  the  defendant  and  call 
special  attention  to  his  interest  in  the  case 
would  be  reversible  error.  Territory  v.  Liv- 
ingston, supra. 

A  charge  that  the  jury  have  a  right  to  con- 
sider the  situation  of  the  accused,  his  inter- 
est in  the  result  of  the  trial,  and  everything 
appearing  in  the  case  bearing  on  his  credi- 
bility; that  his  testimony  should  be  consid- 
ered in  connection  with  all  of  the  other  evi- 
dence in  the  case,  and  the  same  tests  that  are 
applied  to  his  testimony,  for  the  purpose  of 
determining  its  credibility,  should  be  ap- 
plied to  the  testimony  of  each  and  every  oth- 
er witness,  is  not  objectionable  as  discrimi- 
nating against  a  single  witness.  Grabowski 
V.  State,  126  Wis.  447,  105  N.  VV.  805. 

An  instruction  that  the  jury  may  take  in- 
to account  the  interest  of  the  accused  in  de- 
termining the  weight  and  credibility  to  be 
given  to  his  testimony  is  not  prejudicially 
erroneous,  as  singling  out  the  accused  from 
all  other  witnesses  in  the  case,  since  no  oth- 
er witness  occupies  the  same  position  as  the 
accused,  and  such  an  instruction  does  not 
apply  to  him  a  test  which  could  have  been 
applied  to  others.  State  v.  Wiggins,  50  La. 
Ann.  330,  23  So.  334. 

So,  an  instruction  telling  the  jury  that, 
in  considering  the  amount  of  credit  or  value 
they  will  give  to  the  testimony  of  one  of 
the  defendants  who  testified  in  the  case,  they 
may  take  into  consideration  his  interest  in 
the  case,  his  desire  to  avoid  punishment 
for  the  crime  with  which  he  is  charged,  and 
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all  other  interests  or  motives  that  will  like- 
ly surround  or  affect  the  testimony  of  a  per- 
son similarly  surrounded  or  situated,  is  not 
'erroneous  on  the  ground  that  it  does  not 
treat  the  defendant,  testifying,  as  other  wit- 
nesses in  the  case,  but  singles  him  out  by 
name,  since  it  does  not  apply  to  him  a  test 
of  credibility  which  could  have  been  applied 
to  others.  Doyle  v.  People,  147  111.  394,  35 
N.  E.  372. 

The  court  may  properly  call  the  attention 
of  the  jury  to  the  fact  that  the  defendant  is 
directly  interested  in  the  result  of  the  case, 
without  referring  to  other  witnesses  individ- 
ually, where  the  accused  appears  to  be  the 
only  witness  directly  interested.  State  v. 
Young,  104  Iowa,  730,  74  N.  W.  693. 

And  a  charge  of  general  application, 
which  states  the  law  as  to  the  credibility  of 
witnesses,  is  not  erroneous  on  the  theory 
that  the  defendant  being  the  only  interest- 
ed witness  in  the  result  of  the  case,  the  charge 
must  be  taken  as  directly  referring  to  and 
designating  him,  especially  where  a  caution- 
ary instruction  referring  directly  to  the  de- 
fendant's interest  in  the  result  of  the  trial 
as  affecting  his  credibility  and  the  weight  to 
be  given  to  his  testimony  would  have  been 
proper.  Savary  v.  State,  62  Neb.  166,  87 
N.  W.  34. 

VllI,  Instructing  as  to  former  convic- 
tion or  other  charges  against  accused. 

A  charge  as  to  a  former  conviction  of  the 
accused  is  not  erroneous  where,  by  statute, 
such  fact  is  admissible  to  affect  his  credi- 
bility. 

An  instruction  that  a  former  conviction 
of  the  defendant  on  trial  may  be  cfonsidered 
by  the  jury  as  a  matter  affecting  his  credi- 
bility as  a  witness  in  his  own  behalf  is  in 
conformity  with  Bellinger  &  C.  Anno.  Codes 
&  Statutes,  §  852,  and  is  not  erroneous. 
State  V.  Reyner,  50  Or.  224,  91  Pac.  301. 

A  charge  that  the  iury  may  take  into 
consideration  the  fact,  ii  the  same  is  proven, 
that  the  defendant  had  been  convicted  of 
a  felony  and  confined  in  the  penitentiary  of 
another  state,  as  affecting  his  credibility  as 
a  witness,  is  not  objectionable  as  dispara- 
ging his  standing  as  a  witness  in  his  own  be- 
half, where,  by  statute,  conviction  of  a 
felony  may  be  shown  for  the  purpose  of 
affecting  the  credibility  of  a  witness.  Keat- 
ing V.  State,  67  Neb.  500,  93  N.  W.  980. 

An  instruction  that,  if  the  accused  has 
testified  to  the  commission  of  any  other  or 
different  crime  from  the  one  charged  in  the 
indictment,  the  jury  must  not  permit  it  to 
prejudice  them  or  bias  their  judgment 
against  his  case,  but  they  may  consider  it  in 
determining  what  credibility  should  be  given 
to  the  defendant's  testimony  in  the  case, 
is  not  prejudicial,  since,  by  statute,  con- 
viction of  an  infamous  crime  may  be  proved 
against  the  credibility  of  a  witness.  Boyle 
V.  State.  106  Ind.  469,  65  Am.  Rep.  218,  6 
N.  E.  203. 

An  instruction  as  to  a  former  conviction 
or  indictment  of  the  accused  or  aa  to  other 
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charges  against  him  should  not  bear  on 
the  weight  of  evidence  nor  be  misleading. 

A  charge  that  evidence  brought  out  on 
eross-exaini nation  of  defendant  with  refer- 
ence to  former  charges  against  her  can  be 
considered  by  the  jury  only  as  affecting,  if 
they  believe  the  same  does  affect,  her  croili- 
bility  as  a  witness  in  the  case,  and  not  as 
showing  or  tending  to  show  that  defendant 
committed  the  offense  for  which  she  is  on 
trial,  is  ^not  objectionable  as  a  charge  on 
the  weight  of  evidence.  Jasper  v.  Stato 
(Tex.  Crim.  App.)    61  S.  W.  392. 

But  an  instruction  that  the  testimony  of 
tlie  defendant  as  to  his  having  been  charged 
with  any  other  crime  than  the  one  for 
which  he  is  on  trial  was  admitted  only  for, 
the  purpose  of  going  to  the  credibility  of 
the  defendant  as  a  witness,  and  for  \o 
other  purpose,  is  upon  the  weight  of  evi- 
dence, since  it  assumes  that  he  had  testified 
that  he  had  been  charged  with  other  crimes, 
and  because  it  tells  the  jury  that  it  goes  to 
the  credibility,  which  is  equivalent  to  tell- 
ing them  that  it  affects  his  credibility. 
Stull  v.  State,  47  Tex.  Crim.  Rep.  547,  84 
S.  W.   1059. 

So,  a  charge  that  the  defendant,  who  was 
on  trial  for  robliery,  admits  that  he  has 
been  convicted  of  petit  larceny,  and  that  as 
to  how  much  credit  such  a  man  is  entitled 
to  is  for  the  jury  to  determine,  can  be  un- 
derstood in  no  other  way  than  as  a  state- 
ment that,  in  the  opinion  of  the  court, 
such  a  man  as  the  defendant  is  entitled  to 
but  little  credit,  and  invades  the  province 
of  the  jury.  People  y,  Murray,  86  Cal.  31, 
24  Pac.  802. 

An  instruction  which  directs  the  jury 
wholly  to  disregard  the  testimony  of  the 
accused,  who,  on  cross-examination,  stated 
that  he  had  theretofore  been  in  the  state 
prison  and  had  served  out  his  term,  consti- 
tutes reversible  error,  since  the  degree  of 
credit  to  which  he  is  entitled  is  to  be  de- 
cided by  the  jury,  and  not  by  the  court. 
Newman  v.   People,   63   Barb.   630. 

An  instruction  that  the  jury  are  to  look 
to  other  charges  against  the  defendant  in 
weighing  his  evidence  as  a  witness  is  mis- 
leading, since,  while  such  testimony  is  ad- 
visable as  going  to  discredit  him  as  a  wit- 
ness, and  causing  the  jury  to  disregard  his 
testimony  altogether,  it  is  not  a  factor  to 
be  weighed  against  his  evidence.  Scott  ▼. 
State   (Tex.  Crim.  App.)   36  S.  W.  277. 

A  charge  that  testimony  regarding  former 
indictments  against  the  accused  was  admit- 
ted for  the  sole  purpose  of  affecting  her 
credibility  as  a  witness  should  state  that 
it  can  be  considered  for  no  other  purpose. 
Tardy  v.  State,  46  Tex.  Crim.  Rep.  214, 
78  S.  W.  1076. 

IX,  Instructing  as  to  demeanor  of  ac^ 
cused. 

.It  is  within  the  discretion  of  the  trial 
court  to  instruct  the  jury  that,  in  consid- 
ering the  degree  of  credit  to  be  given  to  the 
testimony  of  the  accused,  they  ma""  tnko 
into  consideration  his  appearance  and  man- 
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ner  while  testifying.  Hudson  v.  State,  77 
Ark.  334,  91  S.  W.  299;  Blair  v.  State,  69 
Ark.  558,  64  S.  VV.  948 ;  Felker  v.  State,  54 
Ark.  489,  16  S.  W.  663;  Minich  v.  People, 
8  Colo.  449,  9  Pac.  4;  Dunn  v.  People,  109 
111.  635;  Siebert  v.  People,  143  III.  671,  32 
N.  E.  431 ;  Anderson  v.  State,  104  Ind.  467, 
4  N.  E.  63;  State  v.  Hilsabeck,  132  Mo.  348. 
34  S.  W.  38;  Territory  v.  Taylor,  11  N.  M. 
688,  71  Pac.  489;  Keating  v.  State,  67  Neb. 
560.  93  N.  W.  980. 

An  instruction  that  the  jury  are  the  sole 
judges  of  the  credibility  of  the  witness,  and 
that  they  need  not  believe  anything  to  be  a 
fact  simply  because  a  witness  testifies  to  it 
positively,  if,  from  all  the  evidence  and 
circumstances  arising  in  the  case,  the  de- 
meanor of  the  witness  upon  the,  stand,  the 
manner  of  his  testifying,  and  his  apparent 
candor  and  fairness,  they  believe  that  he 
has  knowingly  testified  falsely,  does  not 
criticize  or  cast  reflections  upon  the  testi- 
mony of  the  accused,  and  is  properly  given. 
Cljezem  v.  State,  66  Neb.  496,  76  N.  W. 
1056. 

A  charge  that  the  jury  have  the  right,  in 
determining  the  credibility  to  be  accorded 
to  the  testimony  of  the  defendant,  to  con- 
sider his  actions  and  demeanor  on  the  wit- 
ness stand,  does  not  improperly  disparage 
his  testimony,  where  a  similar  instruction, 
applicable  to  all  the  witnesses,  was  given. 
\ounger  v.  State,  12  Wyo.  24,  73  Pac.  651. 

An  instruction  that  the  jury  have  the 
right  to  take  into  consideration  the  manner 
of  the  accused  in  testifying  does  not  tend 
to  discredit  his  testimony,  where  the  jury 
are  further  told  not  to  disregard  the  testi- 
mony of  any  witness,  and  that  the  weight  to 
be  given  to  the  testimony  of  any  witness 
is  a  matter  solely  within  their  province. 
Vaughan  v.  State,  68  Ark,  353,  24  S.  W. 
885;  Jones  v.  State,  61  Ark.  88,  32  S.  W. 
81. 

Nor  does  an  instruction  that,  in  weighing 
the  testimony  of  the  defendant,  the  jury 
have  the  right  to  take  into  consideration 
the  manner  of  his  testifying,  direct  them  to 
test  the  testimony  of  the  accused  by  a  more 
rigid  rule  than  that  which  is  applicable  to 
otlier  witnesses.  Mcintosh  v.  State,  151 
Ind.  251,  51  N.  E.  354. 

An  instruction  that,  if  conflicting  testi- 
mony cannot  be  reconciled,  it  is  the  duty  of 
the  jury  to  decide  which  of  the  testimony  is 
entitled  to  the  greater  credibility  and 
weight,  and  that,  in  so  determining,  they 
may  consider  the  witnesses*  manner  of  tes- 
tifying, is  a  charge  upon  the  weight  of  the 
tcstimonv,  and  erroneous.  Williams  v. 
State  (Tex.  Crim.  App.)  40  S.  W.  801 :  Pen- 
ny v.  State  (Tex.  Crim.  App.)  42  S.  W.  297. 

A  charge  instructing  the  jury  as  to  how 
they  should  Aveigh  the  testimony  of  the 
defendant — that  is,  treat  him  the  same  as 
any  other  witness,*  judging  his  appearance, 
demeanor,  etc. — is  properlv  refused.  Clark 
v.  State    (Tex.  Crim.  App.)    59   S.  W.  887. 

The  giving  of  an  instruction  that,  in  de- 
termining the  degree  of  credibility  that 
shall  be  accorded  to  the  testimony  of  the  ac- 
cused, the  jury  have  a  right  to  take  into 
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consideration  the  fact  that  the  accused  is 
interested  in  the  result  of  the  prosecution, 
as  well  as  his  demeanor  and  conduct  on  the* 
witness  3tand  and  "during  the  trial,"  is  re- 
versible error.  Purdy  v  People,  140  III 
46, '29  N.  E.  700;  Vale  v.  People,  161  111. 
309,  43  N.  E.  1091.  The  court  said:  The 
jury  were  sworn  to  try  the  issue  submitted 
to  them  according  to  the  law  and  the  evi- 
dence ;  and  most  assuredly  the  demeanor  and 
conduct  of  the  defendant  during  the  prog- 
ress of  the  trial  and  while  he  was  not  a 
witness  upon  the  stand  were  no  part  of  the 
evidence  in  the  case.  Evidence  may  be  in- 
troduced which  was  not  anticipated ;  a  wit- 
ness may  greatly  exaggerate  a  trifling  cir- 
cumstance, or  may  deliberately  make  a  mis- 
statement; a  witness  may  fail  to  testify  to 
a  fact  which  the  defendant  fully  believed 
was  within  the  knowledge  of  such  witness 
and  would  be  stated  by  him,  exaggerated 
denunciation  may  be  indulged  in  by  at- 
torneys; the  presiding  judge  may  decide 
contrary  to  the  expectations  of  the  defend- 
ant in  respect  to  the  admissibility  of  cer- 
tain evidence,  or  may  rule  a  point  of  law 
against  him.  Under  these  and  other  like 
circumstances  a  prisoner,  and  especially  in 
a  trial  where  his  life  was  at  stake,  mignt 
frequently,  and  especially  so  if  he  was  not 
a  hardened  criminal,  demean  himself  while 
under  the  influence  of  his  disappointment 
fears,  and  feelings,  in  such  a  manner  sl» 
that  an  observer  would  regard  his  conduct 
and  demeanor  as  indicative  of  guilt.  It 
would  be  illogical  and  unjust,  under  cir- 
cumstances such  as  stated,  to  deduce  a  con- 
clusion unfavorable  to  the  defendant. 

It  has  very  frequently  been  held  that  a 
jury  may,  in  determining  the  credibility  of 
witnesses,  consider  their  demeanor  and  con- 
duct while  upon  the  witness  stand,  and 
there  is  reason  in  such  holding.  A  person 
charged  with  crime  can  be  examined  as  a 
witness  only  at  his  own  request;  and  so, 
when  he  voluntarily  assumes  the  character 
of  a  witness,  it  is  proper  to  apply  to  him  the 
rules  which  apply  to  other  witnesses.  But 
we  are  not  advised  that  it  has  ever  been 
adjudicated  or  held  that  the  conduct  and 
demeanor  of  a  defendant  during  his  trial 
for  crime,  when  he  is  not  examined  as  a 
witness,  or  while  he  is  not  being  examined 
as  a  witness,  is  to  be  regarded  in  the  light 
of  evidence,  or  that  it  can  be  taken  into 
consideration  by  the  jury  in  arriving  at  a 
verdict.  In  two  instances  within  the  knowl- 
edge and  recollection  of  the  writer  of  this 
opinion,  men  on  trial  for  grave  crimes  have 
made  assaults  upon  witnesses  who  testified 
against  them,  and  this  during  the  trials  and 
in  the  presence  of  the  jury.  Assuming  that, 
in  such  cases,  the  defendants  were  examined 
as  witnesses  in  their  own  behalf,  it  would 
have  been  unjust,  and  highly  detrimental  to 
the  rights  of  said  defendants,  if  the  trial 
judge  had  instructed  that,  in  determining 
the  degree  of  credibility  that  should  be  ac- 
corded to  the  testimony  of  such  defendants, 
the  jury  had  the  right  to  take  into  con- 
sideration the  demeanor  and  conduct  of  said 
defendants  during  their  trials.     We  think 
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that  it  is  improper  to  authorize  a  jury  to 
consider,  in  arriving  at  a  verdict,  anything 
that  is  otlier  than  the  law  or  the  evidence 
in  the  case. 

An  instruction  similar  to  that  declared 
erroneous  in  Purdy  v.  People,  supra,  had 
theretofore  been  given,  without  objection,  in 
Hirschman  v.  People,  101  111.  668,  and  Rider 
V.  People,  110  III.  11. 

The  instruction  subsequently  given  in  Sie- 
bert  V.  People,  143  111.  571,  32  N.  E.  431, 
omits  the  words  "during  the  trial,"  but  re- 
fers approvingly  to  the  two  preceding  cas- 
es, and  says  that  there  was  no  intention  in 
the  Purdy  Case  to  change  the  rule  of  law 
laid  down  in  the  two  earlier  cases,  and  that 
there  was  no  conflict  between  them  and  the 
Purdy  Case. 

Mr.  Justice  Campbell  in  the  opinion  writ- 
ten in  Boykin  v.  People,  22  Colo.  496,  45 
Pac.  419,  remarked:  A  critical  examination 
of  the  decision  in  the  Purdy  Case  shows  that 
the  defendant  was  the  only  witness  in  his 
own  behalf;  and  this  fact,  and  the  further 
fact  that  the  court  was  in  grave  doubt  as  to 
the  sufficiency  of  the  circumstantial  evidence 
to  warrant  a  conviction,  led  the  court  to 
hold  that  the  instruction  did  not  fully  and 
fairly  submit  to  the  jury  the  question  of  de- 
fendant's credibility.  We  are  unable  to  har- 
monize the  decision  in  the  Purdy  Case 
with  the  two  earlier  cases,  unless  the  rule 
announced  in  the  former  is  to  be  confined 
to  the  peculiar  state  of  facts  of  that  case, 
and  possibly,  as  so  restricted,  it  might  not 
be  objectionable. 

A  rule  contrary  to  that  expressed  in  Pur- 
dy V.  People,  supra,  is  laid  down  in  Boykin 
V.  People,  supra,  holding  that  an  instruction 
that  the  jury  may  consider  the  demeanor 
of  the  accused  during  the  trial  is  not  erro- 
neous. The  court  observed:  We  cannot 
agree  with  the  argument  that  the  defend- 
ant's conduct  during  tlie  trial  of  a  case  and 
in  the  presence  of  the  jury  is  not  a  proper 
subject  of  their  observation.  Indeed,  we 
know  it  to  be  a  fact,  grounded  in  human 
nature,  that  the  conduct  of  a  defendant, 
or  of  a  party  to  a  suit,  during  the  trial,  is 
more  or  less  potential,  and  has  necessarily 
more  or  less  influence  with  the  court  and 
jury  upon  the  question  of  his  credibility; 
and  it  would  be  manifestly  improper  to  in- 
struct the  jury  that  they  should  not  accord 
to  a  defendant's  demeanor  at  such  times 
due  consideration  as  to  alTocting  his  credi- 
bility. So  we  fail  to  see  why  it  would  be 
improper,  or  how  it  could  be  avoided,  for 
the  jury  to  be  favorably  or  unfavorably  im- 
pressed with  the  defendant's  conduct  dur- 
ing the  trial,  the  impression  depending  upon 
the  character  of  the  same.  If  this  be  so,  we 
fail  to  perceive  the  vice  in  an  instruction 
telling  the  jury  that  they  may  do  the  very 
thing  which  common  experience  and  com- 
mon observation  teach  that  the  human  mind 
inevitably  will  do. 

An  instruction  that,  in  determining  the 
weight  to  be  given  to  the  testimony  of  the 
defendant  on  trial  for  crime,  the  jury  are 
authorized  to  consider  the  demeanor  of  the 
witnesses  while  testifying,  is  erroneous.  El- 
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ler  v.  People,  153  III.  443,  38  N.  E.  060. 
The  court  said:  While  the  jury  may  prop- 
erly consider  the  manner  in  which  a  witness 
testifies,  and  other  like  matters,  in  deter- 
mining the  degree  of  credit  to  be  given  to 
his  evidence,  yet  the  demeanor  of  other  wit- 
nesses could  not  be  considered  in  determin- 
ing what  credit  should  be  given  to  the  de- 
fendant. 

A  jury  may  properly  be  told  to  consider, 
as  a  matter  aflfecting  the  credibility  of  one 
accused  of  murder,  the  fact  that  he  kept  si- 
lent respecting  the  crime,  after  his  arrest 
and  after  he  had  consulted  counsel,  and  up 
to  the  time  he  testified  on  the  trial.  R.  v. 
Higgins,  36  N.  B.  18,  7  Can.  Crim.  Cas.  68. 
The  court  said:  It  would  be  a  material  and 
proper  matter  to  comment  upon  as  respect- 
ing the  credibility  of  the  story  then  ad- 
vanced by  the  prisoner,  to  the  effect  that  the 
murder  was  committed  by  a  companion  who 
had  testified  against  him. 

X.  Instructing  as  to  statutory  statement 
by  accused. 

In  Alabama,  Florida,  Georgia,  and  Michi- 
gan enabling  acts  were  heretofore  passed,  by 
the  provisions  of  which  persons  accused  of 
crime  were  permitted  to  make  statements  to 
the  jury  in  their  own  behalf.  In  Florida  and 
Michigan  these  statements  were  sworn  to, 
but  in  Alabama  and  Georgia  they  were  not 
required  to  be  made  under  the  sanction  of 
an  oath.  These  statutes  were  passed  to  miti- 
gate the  severity  of  the  common-law  rule 
which  precluded  one  on  trial  for  crime  from 
testifying  in  his  own  behalf.  Subsequent 
legislation  enacted  in  Alabama,  Florida,  and 
Michigan  has  made  the  accused  a  competent 
witness  at  his  own  request. 

Weight  of  statement  for  jury. 

The  court  may  properly  inform  the  jury 
that  they  may  consider  the  prisoner's  state- 
ment in  considering  the  evidence,  and  give 
it  such  weight  as  they  think  proper.  Maher 
V.  People,  10  Mich.  212,  81  Am.  Dec.  781. 

A  charge  that  the  statement  of  the  pris- 
oner is  entitled  to  such  weight  as  the  jury 
should  think  it  is  worthy  of  is  correct.  Du- 
rant  v.  People,   13  Mich.  355. 

A  statement  of  the  accused,  made  under  a 
statute  permitting  him  to  make  a  statement 
to  the  jury  of  the  facts,  in  his  own  behalf, 
but  not  under  oath,  is  entitled  only  to  such 
weight  as  the  jury  may,  in  good  conscience 
and  justice,  see  fit  to  give  it;  and  the  court 
may  properly  instruct  them  that  they  may 
believe  such  statement  or  not,  at  their  pleas- 
ure, giving  it  such  weight  as  they  may  be- 
lieve it  entitled  to.  Blackburn  v.  State,  71 
Ala.  319,  46  Am.  Rep.  323. 

It  is  error  for  the  court  to  charge  that  a 
statement  under  oath,  made  by  the  defendant 
before  the  jury,  in  pursuance  of  Fla.  act  of 
1865,  §  4,  is  not  eviclence,  and  cannot  be  con- 
sidered by  the  jury  as  such,  since,  after  the 
court  has  granted  leave  to  the  defendant 
to  make  such  a  statement,  it  is  the  jury 
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alone  who  are  entitled  to  consider  it,  and, 
if  it  be  remarked  upon  at  all,  it  should  be  to 
8Ug;rest  to  the  jury,  in  elTcct,  that  they  are 
to  attach  to  it  such  importance,  in  view' of 
the  nature  of  the  ofrense  charged  and  of  the 
testimony  before  them,  as,  in  their  pood 
judgment,  it  is  entitled  to.  Barber  v.  State, 
13  Fla.  675. 

An  instruction  given  by  the  court  of  its 
own  motion,  which  charges  the  jury,  in  sub- 
stance, that  the  sworn  statement  of  each  of 
the  prisoners  is  to  be  considered  and  weighed 
as  evidence,  and  compared  with  the  other  evi- 
dence in  the  case,  and  that  the  jury  are  au- 
thorized to  give  such  weight  to  the  sworn 
statements  as,  in  their  judgment,  they  were 
entitled  to,  in  view  of  all  the  otlier  evidence 
in  the  case,  and  that  they  are  the  exclu- 
sive judges  of  the  evidence  and  of  the  weight 
it  is  entitled  to  and  of  the  credibility  of  the 
witnesses,  is  proper,  and  does  not  trench  up- 
on the  exclusive  province  of  the  jury  as  to 
the  weight  and  credibility  of  the  testimony 
of  the  witnesses  and  defendants.  Ballard  v. 
State,  31  Fla.  260,  12  So.  865. 

A  charge  that  the  statement  of  the  pris- 
oner is  evidence  before  the  jury,  to  be  al- 
lowed such  weight,  and  such  only,  as  they 
see  fit  to  give  it,  is  not  objectionable  as  tend- 
ing to  cast  discredit  upon  the  statement  of 
the  accused  in  using  the  words  "such  only," 
where  no  unusual  or  undue  stress  or  empha- 
sis was  placed  upon  the  words  by  the  court. 
Olive  V.  State,  34  Fla.  203,  15  So.  925.  In 
support  of  this  holding,  it  is  said:  The 
court  must  not  comment  on  the  prisoner's 
statement,  but  we  see  no  objection  to  stat- 
ing to  the  jury  just  what  the  law  authorizes, 
that  the  prisoner's  statement  is  evidence  be- 
fore them,  and  to  be  allowed  such  weight  and 
such  only  as  they  see  fit  to  give  it. 

A  charge  to  the  jury  that  the  statement  of 
the  accused  is  not  evidence,  but  is  entitled 
only  to  such  weight  as  the  jury  choose  to 
give  it,  is  in  conformity  with,  and  almost 
in  the  words  of,  Ga.  Code,  §  4637,  and  is 
properly  given.     Ross  v.  State,  59  Ga.  248. 

In  charging  the  jury  in  reference  to  the 
prisoner's  statement,  the  court  should  keep 
the  evidence  distinct  from  the  statement, 
and  shape  the  general  tenor  of  the  charge 
alone  by  the  evidence  and  law  applicable  to 
it;  but|  at  some  stage  of  the  charge,  the 
ritatutory  provisions  touching  the  statement 
ought  to  be  known  to  the  jury.  The  jury  are 
to  give  the  statement  such  force  as  they 
think  proper.  Its  rightful  force  may  be 
either  against  the  prisoner  or  for  him,  or  it 
may  be  entitled  to  none  whatever.  The  jury 
are' to  dftal  with  it  on  the  plane  of  statement, 
not  on  the  plane  of  evidence,  and  may  de- 
rive from  it  such  aid  as  they  can  in  reaching 
the  truth.  The  law  fixes  no  value  upon  it; 
it  is  a  legal  blank.  The  jury  may  stamp  it 
with  such  value  as  they  think  belongs  to  it. 
Vaughn  v.  State,  88  Ga.  731.  16  S.'  E.  64. 

A  charge  which  limits  and  restricts  the 
jury  in  their  consideration  of  the  defendant's 
statement  is  erroneous,  since  the  statute  pro- 
vides that  the  statement  sliall  have  snch 
force  only  as  the  Jury  may  think  right  to 
give  it.  Pease  v.  State,  03  Ga.  031. 
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Xor  should  the  court,  after  instructing 
the  jury  that  the  sworn  statement  made  be- 
fore the  coroner's  inquest,  by  defendant,  who 
is  on  trial  for  murder,  is  evidence  before 
them,  and  that  they  can  give  it  such  credit 
as  they  think  it  entitled  to,  charge  that  the 
jury  should  believe  it  unless  contradicted  by 
two  witnesses,  or  one  witness  and  corro- 
borating circumstances.  Inman  v.  State,  72 
Ga.  269. 

Pointing  out  that  statement  ta  not  sworn  to. 

A  charge  which  reminds  the  jury  that  the 
defendant's  statement  is  not  made  under 
oath,  and  that  the  defendant  incurred  no 
penalty  for  not  speaking  the  truth,  is  not  er- 
roneous. Poppell  V.  State,  71  Ga.  276.  The 
court  said:  Surely  there  can  be  no  wrong 
in  calling  the  attention  of  the  jury  to  cir- 
cumstances which  would  impair  the  force  of 
such  testimony,  or  which  should  enable  them 
to  give  it  the  weight  to  which  it  is  entitled. 

A  charge  that  it  is  the  province  of  the 
jury  to  give  to  the  sworn  evidence  or  to  the 
defendant's  statement  such  weight  as  they 
may  see  proper,  bearing  in  mind  that  the  de- 
fendant's statement  is  not  under  oath  and 
the  sworn  evidence  is  under  oath,  is  not  er- 
roneous, where  the  court  added  that  thi» 
distinction  sliould  not  control  them,  the  con- 
sideration of  the  evidence  or  statement  be- 
ing entirely  within  their  province.  Keaton 
v.  State,  99  Ga.  197,  25  S.  E.  615. 

It  is  not  error  on  the  part  of  the  trial 
court,  after  having  properly  charged  the 
jury  in  reference  to  the  prisoner's  state- 
ment, and  after  instructing  the  jury  tl'at 
they  may  believe  that  statement  in  whole  or 
in  part,  to  the  exclusion  of  the  sworn  testi- 
mony, to  add,  "remembering  it  is  not  under 
oath,  and  does  not  subject  him  to  the  pen- 
alty incident  to  a  sworn  witness."  Teasley 
v.  State,  105  Ga.  842,  32  S.  E.  335. 

After  correctly  instructing  the  jury  as  to 
the  law  in  reference  to  the  prisoner's  st:ite- 
ment,  it  is  not  error  for  the  court  to  add,  in 
connection  therewith,"  it  is  not  delivered 
under  oath,  and  he  incurs  no  penalty  in  not 
telling  the  truth."  Ryals  v.  State,  126  Ga. 
266,  54  S.  E.  168. 

A  charge  to  the  jury  after  the  prisoner 
had  finished  his  statement  and  had  announ- 
ced to  the  solicitor  general,  that  he  was  will- 
ing to  be  cross-examined,  and  had  been  so 
cross-examined,  that  the  prisoner's  statement 
was  not  under  oath,  nor  was  he  subject  to 
cross-examination  without  his  consent,  and 
that  the  jury  were  allowed  to  give  his  state- 
ment just  as  such  force  and  weight  as  they 
saw  proper,  is  not  erroneous.  Wilson  v. 
State,  69  Va.  224. 

The  court  may  properly  charge  that  the 
law  allows  a  defendant  to  make  such  state- 
ment in  his  own  behalf  as  he  may  see  prop- 
er, and  that  he  does  not  make  his  statement 
under  oath,  and  is  not  subject  to  be  cross- 
examined,  since  it  is  simply  a  quotation  from 
the  statute,  and  the  court  had  a  right  to  put 
the  jury  on  notice  that  the  statement  was  ex 
parte  on  the  part  of  the  defendant.  Murray 
v.  State,  85  Ga.  378,  11  S.  £.  655. 
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Believing  statement  in  preference  to  sworn 
testimony. 

The  court  should  inform  the  jury  that 
they  may  believe  the  prisoner's  statement  in 
preference  to  the  sworn  testimony.  Burns 
V.  State,  89  Ga,  627,  15  S.  E.  748;  Doster  v. 
State,  93  Ga.  43,  18  S.  E,  997. 

And  in  Hendrix  v.  State  (Ga.)  63  S.  E. 
939,  an  instruction  upon  the  defendant's 
statement  to  the  jury,  considered  as  a  whole, 
was  held  not  erroneous,  the  jury  having  been 
told  that  they  had  a  right  to  believe  the 
statement,  and  the  right  to  believe  it  even 
in  preference  to  the  sworn  testimony. 

It  is  not  erroneous  to  charge  that  the  jury 
might  believe  the  defendant's  statement  in 
preference  to  the  sw^orn  testimony,  or  might 
disbelieve  it.     Poppell  v.  State,  71  Ga.  276. 

After  charging  the  jury  that  they  might 
give  the  statement  of  the  accused  such  force 
as  they  think  proper,  and  believe  it  in  pref- 
erence to  the  sworn  testimony  if  they  think 
proper,  a  further  charge  that  what  the  law 
means  by  believing  defendant's  statement  in 
preference  to  the  sworn  testimony  is  wliere 
the  latter  and  the  statement  conflict;  that 
the  statement,  to  avail  the  prisoner,  must 
be  in  those  parts  that  are  in  conflict  with  the 
evidence  and  in  conflict  in  material  matters, 
is  erroneous,  since  under  it  the  prisoner's 
statement,  to  avail  him,  must  be  in'  conflict 
with  the  sworn  testimony,  and  only  when  in 
conflict  could  he  get  any  benefit  from  his 
statement,  whereas,  on  the  contrary,  the 
prisoner's  statement  should  avail  him  not 
only  where  the  same  is  in  conflict  with  the 
sworn  testimony,  but  where  no  such  conflict 
exists.  Lovejoy  v.  State,  82  Ga.  87,  8  S.  E. 
66. 

But  a  charge  on  the  subject  of  the  pris- 
oner's statement,  that  what  the  law  means 
by  believing  it  in  preference  to  the  sworn 
testimony  is  when  the  sworn  testimony  and 
the  statement  conflict  in  material  matters,  is 
not  objectionable  as  instructing  the  jury 
that  the  prisoner's  statement  cannot  avail 
him  unless  in  conflict  with  the  sworn  testi- 
mony. Harrison  v.  State,  83  Ga.  129,  9  S. 
E.  642. 

It  is  not  error  for  the  judge,  in  instructing 
the  jury  in  relation  to  the  prisoner's  state- 
ment, to  charge  that,  if  they  should  find  the 
stntemcnt  consistent  and  true,  they  have  a 
right  to  believe  it  in  preference  to  the  sworn 
testimony  in  the  case;  that  they  should  not 
do  so  carelessly  and  capriciously,  but  under 
their  oaths  as  jurors,  considering  the  state- 
ment in  connection  with  the  sworn  testimony 
in  the  case,  and,  testing  it  in  the  light  of 
that  testimony,  give  it  such  weight  as  they 
might  think  proper.  Keller  v.  State,  102 
Ga.  606,  31  S.  E.  92;  Smalls  v.  State,  105 
Ga.  669,  31  S.  E.  571;  Barnes  v.  State,  113 
Ga.  716,  39  S.  E.  488. 

In  Barnes  v.  State,  supra,  Little,  J.,  as  in 
Keller  v.  State  and  Smalls  v.  State,  supra, 
when  a  like  charge  was  before  the  court, 
dissented  from  the  ruling  of  the  court  approv- 
ing the  charge,  on  the  ground  that  the  in- 
struction deprived  the  defendant  of  a  mate- 
rial legal  right, — of  the  right  to  have  his 
19L.R.A.(N.S.) 


statement  weighed  by  the  jury  and  given 
such  weight  as  they  might  consider  it  to  be 
worth,  without  testing  the  correctness  of  it 
by  the  evidence  in  the  case,  and  to  have  the 
jury  accept  the  same  if  they  believe  it  to  be 
true,  regardless  of  the  question  whether  it  is 
consistent  with  the  evidence  or  with  itself. 

It  is  proper  to  charge  the  jury  that  the 
defendant  is  permitted  by  law  to  make  a 
statement  in  his  own  behalf,  not  under  oath, 
and  that  it  is  the  right  and  duty  of  the 
jury  to  weigh  and  consider  that  statement; 
that  they  may  believe  it  in  preference  to 
the  sworn  testimony  in  the  case;  that,  if 
they  believe  it,  they  may  accept  the  unsworn 
statement  of  the  defendant  in  preference  to 
the  sworn  evidence;  not  capriciously  and  ar- 
bitrarily, but  in  search  of  truth;  and  that 
there  is  no  presumption  touching  the  de- 
fendant's statement, — no  presumption  that 
it  is  true  or  any  presumption  that  it  is  un- 
true. Cornwall  v.  State,  91  Ga.  277,  18  S. 
E.  154. 

An  instruction  to  the  jury  that  they  can 
give  the  prisoner's  statement  just  such  cred- 
it as  they  think  it  ought  to  have,  that  they 
may  believe  it  "if  they  want  to  do  so"  in 
preference  to  the  sworn  testimony  in  the 
case,  or  may  believe  it  in  part  or  reject  it 
in  part,  or  reject  it  altogether,  does  not  au- 
thorize them  to  act  arbitrarily  in  the  mat- 
ter of  giving  credence  to  the  statement, 
where  the  court  added  an  express  direction 
that  they  should  give  it  such  weight  and 
credence  as  they  think  it  ought  to  have  in 
determining  the  truth  of  the  issue.  Adams 
V.  State,  125  Ga.  U,  53  S.  E.  804. 

It  is  error  for  the  court  to  charge  in  a 
criminal  case  that  the  jury  should  not  dis- 
card sworn  testimony  entirely,  in  order  to 
believe  the  statement  in  preference  thereto, 
since  the  credit  to  be  given  to  the  statement 
is  a  question  exclusivelv  for  the  jury.  Hay- 
den  V.  State,  69  Ga.  731. 

An  instruction  requested  by  the  defend- 
ant, that  the  prisoner's  statement  should  be 
weighed  by  the  jury  like  all  other  testimony, 
and  that  they  may,  if  they  see  fit,  pass  their 
verdict  upon  it  alone,  is  properly  refused, 
since,  aside  from  singling  out  and  giving 
prominence  to  the  testimony  of  a  particular 
witness,  it  does  not  require  the  jury  to  be- 
lieve the  testimony  of  the  defendant  to  be 
true  in  order  to  base  a  verdict  upon  it,  but 
authorizes  them,  if  they  see  fit,  to  discard 
the  other  evidence  in  the  case,  however  cred- 
ible, and  base  a  verdict  upon  defendant's  evi- 
dence, however  incredible.  Green  v.  State, 
40  Fla.  191,  23  So.  851.  ♦ 

It  is  error,  after  correctly  charging  on  the 
statement  of  the  prisoner,  which,  if  true, 
showed  that  he  was  guilty  of  manslaughter, 
to  add:  "if  tne  statement  is  a  statement, 
in  your  judgment,  which  demonstrates  his 
innocence,  and  you  believe  that  statement  to 
be  the  truth  of  the  case,  as  I  have  just  stated 
to  you,  you  have  the  privilege  and  it  would 
\)e  your  duty  in  that  case  to  acquit  him  upon 
it.  On  the  other  hand,  if  you  do  not  be- 
lieve that  statement  to  be  such  a  statement 
as  demonstrates  his  innocence,  or  if  you  be- 
lieve that  statement  to  be  untrue,  then  you 
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may  accept  the  sworn  testimony  in  place  of 
it."    VVrye  v.  State,  95  Ga.  466,  22  S.  E.  273. 

An  instruction  that  the  prisoner's  state- 
ment would  not  warrant  the  jury  setting 
aside  unimpeached  sworn  <»vidence  is  errone- 
ous. Durant  v.  People,  13  Mich.  355.  The 
court  said:  This  instruction  was  in  some 
measure  contradictory  of  a  former  portion 
of  the  charge  which  correctly  informed  them 
that  the  statement  of  the  prisoner  was  en- 
titled to  such  weight  as  they  should  think 
it  was  worthy  of;  for  if  the  jury  may  give 
the  statement  such  weight  as  they  think  it 
entitled  to,  it  follows  that  they  may  believe 
it  in  preference  to  unimpeached  sworn  tes- 
timony, if,  under  all  the  circumstances,  and 
in  view  of  all  the  evidence  in  the  case,  they 
believe  it  entitled  to  greater  weight.  It  is 
not  to  be  supposed  that  a  jury  would  give 
it  such  greater  weight  unless  they  believed 
it  most  likely  to  be  true;  but,  if  satisfied 
of  this,  there  is  not,  and  cannot  be,  any  ar- 
bitrary rule  which  is  to  prevent  them  from 
acting  upon  that  belief,  or  which  can  re- 
quire them  to  give  greater  credit  to  sworn 
testimony,  though  unimpeached,  when  they 
conscientiously  believe  it  less  likely  to  be 
true. 

An  instruction  that  the  jury  have  a  right 
to  take  into  consideration  the  statement  of 
the  prisoner  and  give  it  such  weight  and 
credit  as  they  think  it  entitled  to,  under  all 
the  facts  and  circumstances  of  the  case,  and 
that  they  may  give  it  more  weight  than  the 
sworn  testimony  of  unimpeached  witnesses 
if,  under  all  the  facts  and  circumstances  of 
the  case,  they  honestly  believe  it  entitled  to 
such  weight;  but,  in  order  to  find  what 
weight  they  ought  to  give  to  the  prisoner's 
statement,  they  should  consider  whether  it 
is  consistent  with  the  other  facts  which 
may  have  been  proved  to  their  satisfaction, 
whether  the  statement  is  corroborated  or  not 
by  other  proofs,  facts,  or  circumstances  of 
the  case,  is  not  objectionable  as  laying  down 
an  arbitrary  or  artificial  rule  by  which  to 
estimate  the  credit  due  to  the  prisoner's 
statement.    People  v.  Jones,  24  Mich.  215. 

But  a  charge  that  the  statement  of  the 
defendant,  as  made  on  the  stand,  is  not  suf- 
ficient to  overcome  the  sworn  testimony  of 
credible  witnesses,  although  not  commended, 
was  held  not  erroneous  in  Brown  v.  State,  60 
Ga.  210.  In  this  case  Judge  Bleckley  was  of 
the  opinion  that  where  the  evidence  and  the 
statement  conflict,  the  latter  should  yield 
to  the  former;  that,  as  a  general  rule,  sworn 
evidence  must  be  more  trustworthy  than  the 
prisoner's  bare  word. 

Yet  a* charge  that  the  statement  of  the  de- 
fendant in  criminal  cases  "and  in  this  case" 
is  not  sufficient,  as  a  general  rule,  to  over- 
come the  testimony  of  a  sworn  credible  wit- 
ness, is  erroneous  as  withdrawing  from  the 
consideration  of  the  jury  the  elToct  which 
they  might  have  thought  proper  to  give  to 
the  defendant's  statement  "in  this  case." 
Day  v.  State,  63  Ga.  667. 

Believing  whole  or  part  of  statement. 

A  charge  that  the  jury  are  authorized  to 
19L.R.A.(N.S.) 


accept  defendant's  statement  in  its  entirety, 
and  believe  the  whole  of  it,  and  discard  the 
entire  sworn  testimony  in  the  case,  or  U, 
discard  the  statement,  or  take  such  portion 
of  it  as  they  desire  to  believe,  and  discard 
the  other;  that  they  are  to  determine  the 
weight  and  credit  they  are  to  give  to  the 
statement  of  the  defendant, — is  substantial- 
ly correct,  and  is  certainly  not  given  unfa- 
vorablv  to  the  defendant.  Parker  v.  State, 
1  Ga.  App.  781,  57  S.  E.  1028. 

Where  the  court  had  given  full  and  fair 
instructions  as' to  the  statement  of  the  ac- 
cused, and  had  distinctly  informed  the  jury 
that  they  could  believe  a  part  of  the  state- 
ment and  reject  a  part,  if  they  thought  a 
part  of  it  was  true  and  a  part  of  it  was 
false,  a  charge  in  the  following  langruage, 
"Find  out  what  the  truth  of  the  case  is  and 
what  the  real  facts  are;  and  look  to  the 
evidence  for  that  purpose,  and  to  the  pris- 
oner's statement,  if  you  think  it  worthy  of 
credit,"  could  not  have  had  the  effect  of  im- 
pressing the  jury  "that  they  were  not  to 
look  to,  or  believe,  nor  consider  any  part 
of  the  prisoner's  statement  unless  they  con- 
sider the  whole  of  it  worthy  of  credit" 
Westbrook  y.  SUte,  97  Ga.  189,  22  S.  E. 
398. 

A  charge  that  the  jury  may  believe  the 
statement  of  the  prisoner  in  preference  to 
the  swoVn  testimony  of  the  case  is  not  erro- 
neous as  intending  that  they  must  believe  it 
all  or  none,  especially  where  the  court  read 
to  the  jury  the  provisions  of  Ga.  Penal  Code, 
§  1010,  to  the  efl"ect  that  the  jury  shall  give 
the  statement  of  the  accused  such  force  only 
as  they  may  think  right  to  give  it,  and  may 
believe  it  in  preference  to  the  sworn  testi- 
mony in  the  cause.  Caesar  v.  State,  127  Ga. 
710,  57  S.  E.  66. 

After  the  court  had  instructed  the  jury 
with  reference  to  the  statement  of  the  ac- 
cused in  the  following  words:  "To  this 
statement  you  can  give  just  such  credit  as 
you  think  it  is  entitled  to;  you  may  believe 
the  whole  of  it  or  any  part  of  it;  you  may 
reject  the  whole  of  it  or  any  part  of  it;  you 
may  go  to  the  extent  of  believing  it  in  pref- 
erence to  the  sworn  testimony  in  the  case," — 
there  was  no  error  in  adding  the  words, 
"provided  you  believe  it  to  be  the  truth." 
Mason  v.  SUte,  97  Ga.  388,  23  S.  £.  831. 

Excluding  statement  from  consideration. 

That  the  jury  were  charged  to  arrive  at 
their  verdict  soleiy  from  the  evidence  and 
the  law,  and  by  nothing  else,  does  not  er- 
roneously exclude  from  them  all  considera- 
tion of  the  defendant's  statement,  although 
no  instructions  were  given  as  to  the  state- 
ment of  the  accused  until  the  close  of  the 
judge's  charge.  Washington  v.  State,  124  Ga. 
423,  52  S.  E.  910.  The  court  said :  The  charge 
was  not  erroneous,  especially  in  view  of  the 
oft-repeated  rule  that  "the  general  tenor  of 
the  charge  of  the  court  on  the  trial  of  a 
criminal  case  should  be  shaped  by  the  evi- 
dence alone,  and  the  law  applicable  there- 
to/' adding,  "or,  at  some  stage  of  the  charge 
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iBcorporating  the  statutory  provisions  touch- 
ing v;<«  prisoner's  statement." 

After  instructing  the  jury  fully  and  cor- 
rectly as  to  the  law  in  reference  to  the  pris- 
oner's statement,  a  charge  the  purpose  of 
which  is  to  inform  the  jury  that  they  are 
the  sole  judges  of  what  the  facts  in  the  case 
are,  and  that,  in  finding  the  facts,  they  can 
consider  only  the  evidence  before  them,  does 
not  erroneously  confine  the  jury  to  the  sworn 
trstimony  in  the  case  to  find  the  facts,  and 
d(  prive  the  defendant  of  the  benefit  of  his 
statement  to  the  jury.  Tolbirt  v.  State,  124 
Ga.  767,  53  S.  E.  327.  The  court  said:  It 
has  frequently  been  held  that  it  is  proper 
for  the  judge  to  shape  his  general  charge 
to  the  jury  upon  the  evidence  alone,  appro- 
priately instructing  them,  however,  at  some 
stage  of  the  charge,  with  reference  to  the 
prisoner's  statement. 

An  instruction  that  the  jury,  in  deter- 
mining what  is  the  truth  of  the  case,  should 
look  to  and  carefully  weigh  the  evidence  be- 
fore them,  is  not  erroneous  as  excluding  the 
statement  of  the  accused  from  the  considera- 
tion of  the  jury,  where  an  appropriate  in- 
struction had  been  given  in  regard  thereto. 
Hoxies  V.  State,  114  Ga.  19,  39  S.  E.  944. 

That  the  court  instructed  the  jury  upon 
a  branch  of  the  case,  to  take  into  considera- 
tion the  sworn  testimony,  and  weigh  it  care- 
fully and  impartially,  without,  at  the  same 
time,  requesting  the  jury  to  consider  in  this 
connection  the  statement  of  the  accused,  is 
not  erroneous,  where  an  appropriate  instruc- 
tion had  been  given  in  regard  to  the  state- 
ment. Knight  V.  State,  114  Ga.  48,  88  Am. 
St.  Rep.  17,  39  S.  E.  928. 

An  instruction  upon  the  evidence  alone, 
after  refusing  an  inappropriate  requested 
instruction  concerning  the  prisoner's  state- 
ment, is  not  erroneous,  where  it  appears 
from  the  charge  as  a  whole  that  the  jury 
were  fully  informed  as  to  the  statutory  pro- 
visions concerning  the  statement,  and  that 
the  accused  was  given  the  benefit  of  all  the 
statement  contained,  in  case  the  jury  should 
accept  the  same  as  true.  Lacewell  v.  State, 
06  Ga.  346,  22  S.  E.  546. 

A  charge  that,  in  determining  the  various 
questions  in  the  case,  the  jury  must  look 
to  the  testimony  of  the  witnesses  that  have 
been  sworn  in  the  case,  is  not  erroneous,  al- 
though it  would  have  been  more  appropri- 
ate, and  would  have' given  to  the  accused  tlio 
full  measure  of  his  legal  right,  had  V.\c 
court  added,  "and  the  statement  of  the  ac- 
cused, giving  to  the  latter  such  force  as  you 
think  it  entitled  to  receive.'*  Sledge  v. 
State,  99  Ga.  684,  26  S.  E.  756. 

A  charge  to  the  jury  that  the  prisoner's 
statement  is  in  no  sense  binding  upon  them, 
while  not  commendable,  does  not  practically 
withdraw  from  the  jury  the  consideration  of 
the  prisoner's  statement,  where  evidently 
the  judge  only  meant,  and  the  jury  must  have 
understood,  that  this  statement  was  not  bind- 
ing upon  them  in  the  sense  that  they  were 
obliged  to  base  their  finding  upon  it.  Knight 
V.  State,  supra. 
19L.RJL.(N.S.) 


Charging  in  language  of  Code. 

In  charging  upon  the  prisoner's  state- 
ment, a  trial  judge  can  employ  no  better 
language  than  that  embodied  in  the  Penal 
Code,  §  1010,  providing  that  the  prisoners 
statement  shall  have  such  force  only  as  the 
jury  may  think  right  to  give  it,  and  that 
they  may  believe  it  in  preference  to  the. 
swoni  testimony  in  the  cause.  Rouse  v. 
State,  2  Ga.  App.  183,  58  S.  E.  416. 

It  has  been  said  that  it  would  be  better 
in  all  cases  to  give  in  charge  the  statute 
and  there  leave  the  matter.  Brown  v.  State, 
GO  Ga.  210;  Hendricks  v.  State,  73  Ga.  581; 
Ozburn  V.  State,  87  Ga.  185,  13  S.  E.  247. 

In  Harrison  v.  State,  83  Ga.  130,  9  S.  E. 
542,  Chief  Justice  Bleckley  said:  "But  why 
should  the  presiding  judge  be  more  specific 
than  the  statute  itself,  or  go  beyond  its 
terms?  There  is  no  obscurity  or  ambiguity 
in  the  statute.  The  legislature  has  made 
the  matter  as  clear  as  can  the  judiciary. 
Why  should  not  the  legislature  be  left  to 
address  the  jury  in  its  own  language?** 

But  it  is  not  erroneous  to  use  other  lan- 
guage if  the  substance  of  the  law  is  cor- 
rectly stated.  PitU  y.  State,  114  Ga.  35, 
39  S.  E.  873. 

It  is  not  error  for  the  trial  court  to  make 
appropriate  comments  on  the  effect  to  be 
given  to  the  statement  of  the  prisoner.  The 
court  is  not  limited  merely  to  reading  the 
section  of  the  Penal  Code  on  the  subject, 
without  commenting  thereon.  Strickland  v. 
State,  115  Ga.  222,  41  S.  E.  713. 

But  the  court  need  not  amplify  an  in- 
struction given  in  the  language  of  the  Code 
upon  the  prisoner's  statement,  by  telling 
the  jury  that,  if  they  believe  the  statement, 
they  should  acquit  the  accused,  or  by  char- 
ging them  that  they  are  the  exclusive  judges 
of  the  statement,  and  authorized  to  give  the 
accused  the  benefit  of  any  part  of  it.  How- 
ell V.  State,  124  Ga.  698,  52  S.  E.  649. 

Disparaging  charge. 

A  charge  is  not  erroneous  which  tells  the 
jury  that,  in  determining  what  weight,  if 
any, 'the  jury  are  to  give  to  the  statement 
of  the  defendant,  they  should  take  into  con- 
sideration his  manner  upon  the  stand,  his 
manner  of  making  the  statement,  what  he 
says  and  how  he  sa^s  it;  consider  that  he  is 
not  under  oath;  that  he  is  under  no  penalty 
to  speak  the  truth;  that  he  is  not  subject  to 
cross-examination  without  his  consent;  that 
they  should  also  consider  his  interest  in  the 
case,  and  determine  whether  or  not  to  give 
his  statement  any  faith  or  credit;  ti'«y 
should  consider  it  along  with  all  the  testi- 
mony in  the  case,  and  determine  whether  he 
is  guilty  as  charged.  Hackett  v.  State,  108 
Ga.  40,  33  S.  E.  842. 

In  Morgan  ▼.  State,  119  Ga.  566,  46  S.  E. 
83G,  the  trial  judge  gave  a  charge  on  the 
prisoner's  statement  similar  to  that  com- 
plained of  in  Hackett  v.  State,  supra,  and, 
while  not  approved,  it  was  held  not  to  con- 
stitute reversible  error. 

An  instruction  which  cautions  the  jury  not 
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to  yIgw  the  evidence  m  dotnclied  portions, 
but  to  consider  the  whole  of  it  along  with 
the  prisoner's  statement,  if  they  believe  any 
of  it,  and  that,  if  they  do  not,  they  may 
discard  it  entirely,  i%  erroneous,  since  the 
prisoner  is  entitled  to  have  his  ent»re  state- 
ment considered  by  the  jury,  unaffected  by 
any  disparaging  intimation  by  the  court  that 
all  he  said  in  his  defense  could  not  reason- 
ably be  accepted  as  truth.  Field  v.  State, 
126  Ga.  671,  55  S.  E.  502. 

It  is  erroneous  for  the  court  to  advise  the 
jury  that  they  may  set  aside  the  prisoner's 
statement  solely  because  he  has  not  adduced 
cumulative  evidence  or  additional  or  other 
testimony  to  the  assertions  made  in  the 
statement,  or  some  of  them.  People  v.  Ar- 
nold, 40  Mich.  710. 

A  charge  to  the  jury  that  they  are  to 
form  their  verdict  upon  the  facta  sufFiciently 
proved,  and  that  the  statement  of  the  pris- 
oner is  to  be  considered  by  them  along  with 
the  other  evidence  in  the  case,  but  subject 
to  the  same  tests  as  to  credibility  as  apply 
to  the  witnesses,  and  subject,  therefore,  to 
be  received  with  caution,  because  of  the 
position  he  occupies  here,  is  erroneous,  since 
the  statute  gives  to  one  accused  the  right 
,to  make  his  statement  to  the  jury  unquali- 
fied by  caution  .as  to  the  credibility  they 
shall  give  to  it  in  view  of  hfs  momentous 
interests.     Andrews  v.  State,  21  Fla.  598. 

An  instruction  that,  in  criminal  cases,, 
the  defendant  is  not  allowed  to  be  sworn  as  a 
witness  for  himself,  since  it  would  be  too 
great  a  temptsxtion  to  commit  perjury,  but, 
while  not  permitted  to  swear,  the  law  will 
not  absolutely  close  his  mouth  in  his  own 
defense,  but  it  permits  him  to  make  an  un- 
sworn statement  as  to  the  whole  transac- 
tion, is  erroneous,  since  it,  in  substance,  in- 
structs that,  in  such  a  case,  the  accused 
ought  not  to  be  permitted  to  swear  as  a 
witness  because  he  would  be  under  too  great 
a  temptation  to  commit  perjury  and  thus 
creates  the  idea  that  the  accused  would  be 
under  an  equal  if  not  greater  temptation 
to  speak  falsely  when  availing  himself  of 
his  privilege  to  make  an  unsworn  statement 
to  the  jury.  This  error  is  not  cured  by  the 
fact  that  the  judge  followed  this  charge  with 
appropriate  instructions  ^'ith  respect  to  the 
right  of  the  jury  to  reject  or  accept  the 
statement  of  the  accused,  as  they  saw  prop- 
er, but  prefaces  them  with  the  warning  to 
the  effect  that  the  jury  should  be  extremely 
cautious  in  believing  what  the  accused  said. 
Alexander  v.  State,  114  Ga.  200,  40  S.  E. 
231. 

That  the  court  after  correctly  charging 
the  Jaw  as  to  the  defendant's  statement, 
added  that  he  was  bound  by  law  to  instruct 
the  jury  on  that  subject,  is  not  objectionable 
as  detracting  from  the  force  and  worth  of 
the  prisoner's  statement  by  showing  that 
the  opinion  of  the  court  was  that  the  prison- 
er's statement  was  worth  but  little,  but  that 
he  was  compelled  by  law  to  refer  to  it.  Mc- 
Cord  V.  State,  83  Ga.  621,  10  S.  E.  437. 
L9L.R.A.(N.S.) 


Considering   statement   in    connection   with 
evidence. 

An  instruction'  authorizing  the  jury  to 
consider  the  statement  of  the  accused  in 
connection  with  the  sworn  testimony,  and 
to  see  if  the  evidence  corroborated  the  state- 
ment, although  incorrect,  and  not  happily 
expressed,  is  not  erroneous,  where  the  judge 
had  previously  charged  the  jury  explicitly 
that  they  might,  if  they  saw  fit,  believe  the 
statement  of  the  aceused  in  preference  to 
"all  the  sworn  evidence  in  the  case."  Walker 
V.  State,  120  Ga.  491,  48  S.  E.  184. 

•A  -charge  by  the  court,  after  stating  the 
statute  law  applicable  to  the  statement  of 
the  prisoner,  that  the  jury  should  consider 
the  statement  in  connection  with  all  the  evi- 
dence in  the  case  in  determining  what  the 
truth  is  and  what  their  verdict  ought  to  be, 
is  not  objectionable  as  confusing  the  state- 
ment with  the  evidence,  nor  did  it  take  from 
the  jury  the  right  of  believing  it  in  prefer- 
ence to  the  evidence,  where  the  court  had, 
immediately  before,  charged  that  the  jury 
might  believe  the  prisoner's  statement  in 
preiference  to  the  sworn  evidence  in  the  case. 
Sutherland  v.  State,  121  Ga.  190,  48  S.  E. 
916. 

The  court  did  not  err  in  instructing  the 
jury  that  they  should  determine  the  issues 
in  the  case  from  the  testimony  submitted  to 
them,  considered  in  connection  with  the 
statement  of  the  accused,  giving  the  latter 
such  credit  as,  in  their  judgment,  it  was  en- 
titled to,  where  the  court  elsewhere  told  the 
jury  that  they  could  believe  the  prisoner's 
statement  in  preference  to  the  sworn  testi- 
mony in  the  case  if  they  believed  it  to  be 
true.  Murphy  v.  State,  122  Ga.  149,  50  S.  E. 
48. 

A  charge  that  the  defendant  is  a  compe- 
tent witness  in  his  own  behalf,  and  that  the 
jury  must  give  his  testimony  such  weight  as 
they  think  it  is  entitled  to,  in  connection 
with  all  the  evidence,  if  any,  which  tends  to 
corroborate  his  statement,  should  not  be 
given,  because  it  requires  the  jury  to  weigh 
it  in  connection  with  all  the  testimony  which 
tends  to  corroborate  it,  instead  of  with  all 
the  evidence.  Dennis  v.  State,  118  Ala.  72, 
23  So.  1002. 

An  instruction  that,  if  the  jury  find  from 
the  evidence  in  the  case  that  the  only  per- 
sons present  at  the  time  of  the  killing  were 
the  deceased  and  the  two  defendants,  and 
that  no  other  person  saw  the  homicide  com- 
mitted, and  that,  if  the  jury  find  that  the 
defendants  have  made  a  reasonable  state- 
n^.ent  of  the  facts  and  circimistances  of  the 
killing,  and  the  facts  stated  by  them  are 
not  denied  or  contradicted  by  any  other  wit- 
ness on  the  part  of  the  state,  or  proved  to  be 
untrue  by  any  other  evidence  in  the  case, 
the  jury  will  be  warranted  in  believing 
what  the  defendants  state,  and  finding  a 
verdict  in  accordance  with  such  statements, 
— invades  the  province  of  the  jury,  and 
should  not  be  given.  Ballard  v.  State,  31 
ria.  206,  12  So.  8(J5. 

A  cliarge  that  the  statement  of  the  de- 
,  fendant  docs  not  directly  deny  the  assault 
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with  which  he  is  charged,  and  that  his  si- 
lence would  go  far  to  confirm  the  testimony 
of  the  complainant,  is  not  erroneous.  DeFoe 
V.  People,  22  Mich.  224.  The  court  said: 
Tlip  prisoner's  statement  may  be  just  as 
significant  in  what  it  omits  as  what  it  con- 
tains; and  its  omissions  as  well  as  its  con- 
tents may  tend  to  corrob6rate  or  impair  the 
facts  of  the  testimony  upon  which  it  may 
happen  to  bear ;  and  the  jury  have  a  right  to 
give  it  such  weight  in  this  and  all  other 
respects  as,  under  all  the  circumstances  of 
the  case,  they  may  think  it  entitled  to;  and 
it  cannot,  therefore,  be  erroneous  in  the 
court  to  instruct  them  that  they  have  such 
right.  A.  W.  R, 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

EDWARD  BELL,  Plflf.  in  Err., 

V. 

GEORGE  H.  CARTER  et  al. 
(  —  C.  C.  A.  — ,  164  Fed.  417.) 

Trial  —  evidence  —  direction  of  verdict. 

1.  Whilst  it  is  true  that  a  substantial 
conflict  in  the  evidence  must  be  determined 
by  the  jury  as  a  question  of  fact,  it  is  also 
true  that,  when  the  evidence  is  undisputed, 
or  is  BO  clearly  preponderant  that  it  rea- 
sonably admits  of  but  one  conclusion,  the 
proper  disposition  of  the  case  upon  the 
evidence  becomes  a  question  of  law,  to  be 
determined  by  the  court. 

Conversion  by  sheriff  — prisoner's  prop- 
erty —  trover  —  demand. 

2.  A  sheriff,  who  takes  from  a  prisoner 
in  his  custody  property  rightly  belonging  to 
the  prisoner  and  thereafter  surrenders  it  to 
another,  in  disregard  of  the  prisoner's  rights 
and  in  recognition  of  an  adverse  claim  as- 
serted by  another,  is  guilty  of  a  conversion, 
and  becomes  liable  in  trover,  without  any 
precedent  demand  for  a  return  of  the  prop- 
erty. 

(October  8,  1008.) 

Headnotes  by  Van  Devanteb,  Circuit 
Judge. 


IT^RROR  to  the  Circuit  Court  of  the  Unit- 
J  ed  States  for  the  District  of  Colorado 
to  review  a  judgment  in  plaintiff's  favor  in 
an  action  of  trover  for  the  alleged  conver- 
sion of  a  gold  ingot  and  certain  gold  and 
silver  ores.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Van  Devanter  and  Adams, 
Circuit  Judges,  and  Philips,  District  Judge. 

Messrs.  Kdward  J.  Boughton,  Ralph 
Talbot,  Jolin  H.  Denlson,  and  William 
H.  Wadlcy,  for  plaintiff  in  error: 

Trover  will  not  lie  where  a  defendant  has 
come  lawfully  into  possession  of  property, 
until  after  demand  and  refusal  to  deliver. 

1  Chitty,  PI.  157;  Cooley,  Torts,  p.  530; 
Taylor  v.  Hanlon,  103  Pa.  504;  Yeager  v. 
Wallace,  57  Pa.  365;  Moore  v.  Monroe  Re- 
frigerator Co.  128  Ala.  621,  29  So.  447;  Gil- 
let  V.  Roberts,  57  N.  Y.  28;  Dieterie  ▼.  Be- 
kin,  143  Cal.  683,  77  Pac.  664;  Phelps,  D.  & 
P.  Co.  V.  Halsell,  11  Okla.  1,  65  Pac.  340; 
Moynahan  v.  Prentiss,  10  Colo.  App.  295,  51 
Pac.  94;  Davis  v.  Hurt,  114  Ala.  146,  21  So. 
468. 

Messrs.  R.  S.  Morrison  and  Emilio  B. 
DeSoto,  for  defendants  in  error: 

The  sheriff  was  guilty  of  conversion  at 
the  moment  he  turned  this  property  over 
to  an  unauthorized  and  irresponsible  party. 

Burton  v.  Dangerfield,  141  Ala.  200,  37 
So.  350;  Matheny  v.  Johnson,  0  Mo.  235. 

Mr.  A.  R.  Morrison  also  for  defendants 
in  error. 

Van  Devanter,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

This  was  an  action  of  trover  for  the  al- 
leged conversion  of  a  gold  ingot  and  20 
sacks  of  crushed  gold  and  silver  ores.  At 
the  trial,  which  was  to  a  jury,  the  evidence, 
without  any  conflict,  established  these  facts: 
The  defendant  was  the  sheriff  of  Teller 
county,  Colorado,  and  as  such  took  the  plain- 
tiffs into  custody  upon  a  charge  of  larceny, 
which  was  subsequently  dismissed.  At  the 
time  of  their  arrest  the  plaintiffs  had  with 
them  the  ingot  and  ores,  and  were  the  right- 


Case  Note.  —  LiahUitjf  of  offlrinr  who 
turns  over  articles  taken  frotn  pris^ 
oner  to  a  third  person  in  recognition 
of  the  latter* s  adverse  claim. 

There  is  very  little  authority  upon  the 
question  presented  by  the  foregoing  case. 

In  Houghton  v.  Bachman,  47  Barb.  388. 
it  was  held  that  an  action  in  trover  will 
not  lie  against  an  officer  who  has  taken  cer- 
tain articles  from  a  prisoner,  and  has,  un- 
der the  direction  of  the  court,  turned  the 
property  over  to  a  third  party  who  claimed 
the  ownership  thereof.  This  decision  was 
cited  with  approval  in  Smith  v.  Jerome,  47 
Misc.  22,  93  N.  Y.  Supp.  202,  in  which  caso 
the  court  denied  a  motion  for  a  mandatory 
10L.R.A.(N.S.)  63 


injunction  that  the  district  attorney  turn 
over  to  the  plaintiff  certain  letters  received 
by  him  from  his  wife,  and  which  had  been 
seized  by  the  police  upon  the  plaintiff^s  ar- 
rest for  conspiracy. 

A  somewhat  analogous  question  is  treated 
in  the  case  note  to  Moss  Mercantile  Co. 
v.  First  Nat.  Bank,  2  L.R.A.(N.S.)  657. 

Cases  involving  the  liability  of  an  of- 
ficer who^  retains  in  his  own  possession 
property  taken  from  a  prisoner  are  not 
within  the  scope  of  this  note.  A  number 
of  such  cases  will  be  found  in  a  case  note 
upon  Right  of  officer,  in  executing  criminal 
process,  to  take  possession  of  evidentiary 
articles,  to  Getchell  v.  Page«  18  L3JL 
(N.S.)  263. 


834 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Oct., 


ful  owners  thereof.  The  defendant  took  this 
property  into  hia  possession  and  custody,  in- 
sisting that  it  was  stolen,  and  then  turned 
it  over  to  one  Burbridge,  who  was  the  secre- 
tary of  the  Cripple  Creek  District  Mine 
Owners*  &  Operators'  Association.  Bur- 
bridge  delivered  the  ores  to  the  Eagle  Ore 
Sampling  Company,  and  shortly  thereafter 
it  disposed  of  them  at  the  direction  of  the 
Mine  Owners'  &  Operators'  Association,  and 
paid  to  the  latter  the  full  value  of  them. 
Subsequently,  when  the  criminal  charge  was 
dismissed,  the  plaintiffs  commenced  an  ac- 
tion against  the  defendant  in  the  district 
court  of  Teller  county  to  compel  the  redeliv- 
ery to  them  of  the  specific  ingot  and  ores 
so  taken  from  them.  In  that  action  the  de- 
fendant answered  under  his  personal  oath, 
alleging  that  the  property  never  belonged  to 
the  plaintiffs,  that  their  possession  had  been 
without  right  and  unlawful,  that,  after  the 
property  came  into  his  possession,  he  deliv- 
ered it  to  the  Mine  Owners'  &  Operators' 
Association  as  the  agent  of  the  real  owner, 
and  that  the  property  had  thus  passed  out 
of  his  custody  and  into  the  hands  of  its  true 
and  lawful  owner.  Without  further  pur- 
suing their  action  for  a  redelivery,  the 
plaintiffs  then  commenced  the  present  ac- 
tion, charging  an  unlawful  conversion  of 
the  property  by  the  defendant.  He  answered 
with  a  general  denial. 

Apart  from  a  dispute  respecting  the  value 
of  the  property,  the  only  possible  confiict  in 
the  evidence  related  to  the  nature  and  pur- 
pose of  the  delivery  to  Burbridge.  The  cir- 
cuit court  was  of  opinion  that  the  evidence, 
reasonably  interpreted,  admitted  of  but  one 
conclusion;  that  is,  that  the  delivery  to 
Burbridge  was  intended  to  be,  and  was,  a 
delivery  to  the  Mine  Owners'  &>  Operators' 
Association,  and  was  intended  to  be,  and 
was,  a  repudiation  of  the  claim  of  the  plain- 
tiffs, and  a  recognition  of  the  adverse  claim 
of  another,  of  whom  the  association  was 
claiming  to  be  the  agent.  A  verdict  for 
the  plaintiffs  was  accordingly  directed,  only 
the  question  of  value  being  submitted  to  the 

jury- 
Without  questioning  that  the  verdict  was 
rightly  directed,  if  the  evidence  reasonably 
admitted  of  no  other  conclusion  than  the 
one  stated,  the  defendant  insists  that  there 
was  evidence  which  made  the  nature  and 
purpose  of  the  delivery  to  Burbridge  a  ques- 
tion of  fact  for  the  jury.  It  becomes  neces- 
sary, therefore,  to  consider  whether  there 
was  a  substantial  confiict  in  the  evidence  on 
that  point.  If  so,  the  insistence  is  well 
taken;  otherwise,  it  is  untenable.  Whilst, 
it  is  true  that  a  substantial  conflict  in  the 
evidence  must  be  determined  by  the  jury  as 
a  question  of  fact,  it  is  also  true  that,  when 
the  evidence  is  undisputed,  or  is  so  clearly 
19L.R.A.(N.S.) 


preponderant  that  it  reasonably  admits  of 
but  one  conclusion,  the  proper  disposition  of 
the  case  upon  the  evidence  becomes  a  ques- 
tion of  law,  to  be  determined  by  the  court. 
Robinson  v.  Denver  City  Tramway  Co.  (C. 
.C.  A.)   164  Fed.  174,  and  cases  cited- 

The  chief  item  of  evidence  bearing  upon 
the  question  under  consideration  was  the 
defendant's  declaration,  in  his  sworn  answer 
in  the  prior  proceeding,  that  he  had  deliv- 
ered the  property  to  the  Mine  Owners'  & 
Operators'  Association  as  the  agent  of  an- 
oUier  claimant,  whom  he  described  as  "its 
true  and  lawful  owner."  Of  course,  that  de- 
liberate and  solemn  declaration  could  not 
be  easily  overcome  or  lightly  disregarded. 
His  attention  was  directed  to  it  when  he  was 
testifying  in  his  own  behalf,  and  all  that  he 
could  say  about  it  was  that  he  did  not  re- 
member making  it. 

The  substance  of  his  other  testimony, 
which  was  somewhat  contradictory,  is  em- 
bodied in  the  following  extract  from  his 
cross-examination : 

Q.  What  date  did  you  deliver  this  (the 
property  in  question)  over  to  the  Mine  Own- 
ers' Association? 

A.  The  same  day  it  arrived  in  Cripple 
Creek. 

Q.  The  very  day! 

A.  Yes,  sir. 

Q.  Then  it  had  been  arranged  in  advance 
that  it  should  be  delivered  to  them  as  soon 
as  it  got  there,  had  it? 

A.  No,  sir. 

Q.  How  did  it  come  to  happen,  then,  on 
the  same  day  that  you  delivered  it? 

A.  In  taking  the  ore  from  the  express 
company's  office  I  met  Colonel  Burbridge,  as 
I  said  a  while  ago. 

Q.  He  was  the  secretary  of  this  associa- 
tion? 

A.  Yes,  sir. 

Q.  You  say  you  delivered  it  to  him  simply 
for  safe-keeping? 

A.  I  turned  it  over  to  him,  and  it  was 
with  the  understanding  that  it  was  to  go  to 
the  Eagle  Ore  Sampling  Company's  vault 
for  safe-keeping,  as  I  had  no  safe  in  which 
to  keep  it. 

Other  answers  given  by  him  indicated 
that,  shortly  after  he  delivered  the  prop- 
perty  to  Burbridge,  he  w^s  looking  to  the 
Mine  Owners*  &  Operators'  Association, 
rather  than  to  the  sampling  company,  for 
indemnification,  if  he  met  with  loss  by  rea- 
son of  what  was  done.  One  of  his  witnesses, 
a  deputy  sheriff,  testified  that  he  put  the 
sacks  of  ore  in  the  sampling  company's 
vault  at  the  direction  of  Burbridge,  and 
also  turned  over  to  him  the  gold  ingot;  and 
another  of  his  witnesses,  the  manager  of  the 
sampling  company,  testified  that  that  com- 
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pany  received  the  ore  from  the  ^line  Owners' 
A  Operators'  Association  and  did  not  know 
the  defendant  in  the  transaction,  that  the 
ore  was  disposed  of  at  the  direction  of  the 
association  and  payment  therefor  was  made 
to  it,  that  the  course  pursued  was  the  same 
as  in  other  cases  where  ore  had  been  seized 
by  the  association,  and  that  the  gold  ingot 
was  not  delivered  to  the  samplinc^  company. 
There  was  no  evidence  that  Burbridge  was 
a  suitable  person  to  be  charged  with  the 
safe-keeping  of  the  property,  or  that  he  had 
any  official  connection  with  the  sampling 
company,  or  that  he  had  actual  or  apparent 
authority  to  speak  for  it,  or  that  the  de- 
fendant exacted  from  him  or  it  a  receipt 
acknowledging  that  the  property  was  re- 
ceived for  safe-keeping  merely.  Burbridge 
was  not  called  a  witness,  and  it  was  con- 
ceded that  the  gold  ingot  went  to  the  Mine 
Owners'  &  Operators'  Association,  and  not 
to  the  sampling  company. 

From  this  recital  of  all  the  evidence  upon 
the  subject,  it  is  apparent  that  the  conflict 
therein  respecting  the  nature  and  purpose  of 
the  delivery  to  Burbridge  resulted  from  the 
conflicting  statements  in  the  personal  testi- 
mony of  the  defendant,  and  that  but  for  his 
statement,  repeated  two  or  three  times,  that 
that  delivery  was  upon  the  understanding 
that  the  property  was  to  be  placed  in  the 
vault  of  the  sampling  company  for  safe- 
keeping, the  evidence  would  all  have  been 
the  other  way.  That  statement  is  not  only 
without  corroboration,  but  is  altogether  in- 
consistent with  his  statement  that  he  turned 
the  property  over  to  the  Mine  Owners*  & 
Operators'  Association  on  the  very  day  that 
he  reached  Cripple  Creek  with  the  prisoners 
and  the  property,  is  inconsistent  with  his 
conduct  at  the  time  and  shortly  thereafter, 
is  inconsistent  with  his  deliberate  and  sol- 
emn declaration  in  his  sworn  answer  in  the 
other  case,  is  inconsistent  with  what  was 
actually  done  by  Burbridge,  the  association, 
and  the  sampling  company,  and  is  incon- 
sistent with  the  reasonable  purport  and  ef- 
fect of  the  testimony  of  the  deputy  sheriff 
and  the  manager  of  the  sampling  company. 
In  that  situation  we  think  that  the  conflict 
in  the  evidence  was  unsubstantial,  and  that, 
reasonably  considered,  the  evidence  that  the 
delivery  was  actually  to  the  Mine  Owners' 
&  Operators'  Association,  and  was  in  dis- 
regard of  the  plaintiffs'  claim  and  in  recog- 
nition of  an  adverse  claim,  was  so  clear- 
ly preponth  rant  that  no  other  conclusion 
was   reasonably  admissible. 

It  is  also  said  that,  as  the  defendant  law- 
fully came  into  possession  of  the  property, 
he  could  not  he  charged  with  conversion  in 
the  absence  of  a  proper  demand  for  its  re- 
turn. Ordinarily  that  would  be  so;  but 
when  such  a  custodian  delivers  the  property 
19L.R^.(N.S.) 


to  another  in  disregard  of  the  rights  of  the 
owner,  and  so  puts  it  out  of  his  power  to 
return  it,  he  makes  a  demand  unnecessary. 
2  Cooley,  Torts,  3d  ed.  870  et  seq. ;  1  Chitty, 
PI.  16th  Am.  ed.  •178. 

As  it  follows  that  a  verdict  for  the  plain- 
tiffs was  rightly  directed,  the  judgment  is 
affirmed. 


IDAHO   SUPREME   COURT. 

STATE  OF  IDAHO,  Respt., 

V. 

L.  CHURCHILL,  Appt. 
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Pac.  863.) 


Dogs  —  mallclons    killing  —  gist   of   ac- 
tion. 

1.  In  a  prosecution  under  §  7153,  Rev. 
Stat.  1887,  for  the  malicious  killing,  maim- 
ing, or  wounding  of  a  dog,  malice  is  the 
gist  of  the  action,  and  must  be  established 
to  the  satisfaction  of  the  jury  beyond  a  rea- 
sonable doubt,  in  order  to  justify  a  con- 
viction. 

Same  —  presnmption    of    malice  —  bnr- 
den  of  proof. 

2.  In  a  prosecution  for  maliciously  kill- 
ing, wounding,  or  maiming  dogs,  the  state 
must  either  show  that  the  defendant  enter- 
tained malice  against  the  owner  of  the  doga, 

Headnotes  by  Ailshie,  Ch.  J. 


Case  Note.  —  Right  to  JeiU  doga. 

This  note  is  supplemental  to  that  ap- 
pended to  the  case  of  Hamby  v.  Samson,  40 
i>.R.A.  510.  and  excludes  cases  of  negligent 
killing  of  dogs. 

Under  police  power. 

The  summary  destruction  of  a  dog  by  a 
humane  society  without  notice  to  the  own- 
er, when  he  has  failed  to  procure  a  license 
therefor  as  required  by  law,  does  not  con- 
stitute a  taking  of  property  without  due 
process  of  law.  Fox  v.  Mohawk  &  H.  River 
Humane  Soc.  165  N.  Y.  517,  51  L.R.A.  681, 
80  Am.  St.  Rep.  767,  59  N.  E.  353. 

Neither  does  the  grant  of  such  authority 
to  a  humane  society  constitute  an  uncon- 
stitutional delegation  of  governmental  pow- 
er, since  unlicensed  dogs  have  long  been  re- 
garded as  subject  to  destruction  by  any 
person.    Ibid. 

And  the  killing  by  a  police  officer  of  an 
unmuzzled  dog  found  running  at  large  upon 
the  city  streets  unattended  by  any  person, 
at  a  time  when  hydrophobia  is  to  be  appre- 
hended, is  justified  by  an  ordinance  author- 
izing police  officers  to  kill  all  unmuzzled 
dogs  found  running  at  large.  Walker  v. 
Towle,  156  Ind.  639,  53  L.R.A.  749,  59  N.  E. 
20. 

A  deputy  game  and  fisheries  commissioner 
who,  believing  a  dog  had  been  chasing  deer, 
shoots  it  for  no  other  reason,  may  justify 
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Mo.  452;  Brown  ▼.  State,  26  Ohio  St.  176; 
State  V.  Toney,  15  S.  C.  409;  State  v.  Doig, 
2  Rich.  L.  179;  Manes  v.  State,  20  Tex. 
38;  Nutt  V.  State,  19  Tex.  340;  R.  v. 
Tivey,  1  Den.  C.  C.  63;  Bromage  v.  Prosser, 
4  Barn.  &  C.  247;  State  v.  Roscum,  128 
Iowa,  509,  104  N.  VV.  800;  State  v.  Dow- 
dell,  106  La.  645,  31  So.  151;  Funderburk 
V.  State,  75  Miss.  20,  21  So.  658;  State  v. 
Gilligan,  23  R.  I.  400,  50  Atl.  844;  R.  ▼. 
Elston,  10  N.  B.  2;  State  v.  Williamson, 
68  Iowa,  351,  27  N.  W.  259;  Ex  parte 
Mauch,  134  Cal.  500,  66  Pac.  734. 

Malice  is  inferred  from  the  act  of  killing 
and  the  manner  of  committing  it. 

People  V.  Burkhardt,  72  Mich.  172,  40 
N.  W.  240;  People  v.  Petheram,  64  Mich. 
252,  31  N.  W.  188;  Com.  v.  Burton,  1  Sus- 
quehanna Leg.  Chron.  66;  Wallace  v. 
State,  30  Tex.  758. 


Trespassing  animals  may  be  killed  only 
when  there  is  reasonable  cause  to  believe 
that  such  killing  is  necessary  to  protect 
property,  or  human  life  or  safetj-. 

Fenton  v.  Bisel,  80  Mo.  App.  135;  Snap 
V.  People,  19  111.  80,  68  Am.  Dec.  582;  Stale 
V.  Rivers,  90  N.  C.  738;  Com.  ex  rel.  Wil- 
son V.  Fourteen  Hogs,  10  Serg.  &  R.  393; 
Sosat  V.  State,  2  Ind.  App.  586,  28  N.  E. 
1017;  McChesney  v.  Wilson,  132  Mich.  252. 
93  N.  W.  627,  1  A.  &  E.  Ann.  Caa.  191: 
Brookerson  v.  State,  49  Tex.  Crim.  Rep.  421, 
93  S.  W.  725;  Harris  v.  Eaton,  20  R  L  81. 
37  Atl.  308;  Hodges  v.  Causey,  77  Miss, 
353,  48  L.R.A.  95,  78  St.  Rep.  525,  26  So. 
945;  Reed  v.  Goldneck,  112  Mo.  App.  310, 
86  S.  W.  1104;  Harrington  v.  Hall  (DA.) 
63  Atl.  875;  State  v.  Brignian,  94  N.  C. 
888;  1  Wigmore,  Ev.  §68;  1  Jonee,  Ev. 
§162. 


Dogs   killing   or   worrying    other   domestic 
animals  and  fowls. 

In  Harrington  v.  Hall  (Del.)  63  Atl.  875, 
a  nisi  prius  case,  the  court  instructed  the 
jury  that  the  killing  of  a  trespassing  dog 
in  the  act  of  killing  a  turkey  is  justifiable. 

A  killing  of  a  trespassing  dog,  which  is 
not  doing  any  injury  at  the  time,  is  not 
justified  by  the  fact  that  it  had  been  a  fre- 
quent trespasser,  and  had  previously  chased 
and  killed  fowls,  and  the  owner  had  been  re- 
quested to  restrain  it.  Harris  v.  Eaton, 
20  R.  I.  81,  37  Atl.  308.  See  also  McChes- 
ney V.  Wilson,  supra. 

As  a  statute  permitting  any  person  to 
kill  a  dog  found  out  of  the  inclosure  or  care 
of  its  owner,  worrying  neat  cattle,  sheep,  or 
lambs,  does  not  take  away  the  common-law 
right  to  kill  a  dog  in  defense  of  one's  prop- 
erty, it  is  justifiable  to  shoot  a  dog  found 
killing  fowls,  if  one  rightfully  believes  there 
in  no  other  wav  to  protect  them.  Nesbett 
V.  Wilbur,  177  Slass.  200,  58  N.  E.  586. 

The  killing  of  a  dog,  found  in  one's  in- 
closure frightening  and  chasing  cattle,  with- 
out any  effort  being  made  to  prevent  it  so 
doing,  renders  him  guilty  of  a  wanton  kill- 
ing, as  there  is  no  apparent  necessity  for 
killing  it.  Brookerson  v.  State,  49  Tex. 
Crim.  Rep.  421,  93  S.  W.  725. 

A  statute  permitting  the  killing  of  a  dog 
"found  worrying,  wounding,  or  killing  any 
domestic  animals  outside  the  inclosure  or 
immediate  care  of  its  owner"  will  not  jus- 
tify killing  a  dog  unless  caught  in  the  act. 
Chapman  v.  Decrow,  93  Me.  378,  74  Am.  St. 
Rep.  357,  45  Atl.  295. 

An  act  to  prevent  sheep  and  other  domes- 
tic animals  being  killed  by  dogs,  and  per- 
mitting the  killing  of  any  dog  doing  dam- 
age thereto,  will  not  justify  one  in  shooting 
a  dog  that  has  injured  his  own  dog  in  a  fight. 
Brown  v.  Graham  (Neb.)   114  N.  W.  153. 

Malicious  killing  of  dogs. 

One  who,  intending  to  shoot  his  own  dog 
with  small  shot  in  order  to  drive  him  home, 
bv  mistake  shoots  the  dog  of  another,  is 
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punishable  under  a  statute  declaring  it  ma- 
licious mischief  to  shoot  dogs  in  malice, 
sport,  or  cruelty.  Ross  v.  State  (Tex.  Crim. 
App.)  108  S.  W.  697. 

A  person  traveling  upon  a  highway  is 
guilty  of  malicious  mischief  in  shooting  a 
dog  when  25  or  30  yards  from  it,  merely  be- 
cause it  protrudes  its  nose  through  its  own- 
er's fence  and  barks.  Atchison  v.  State,  44 
Tex.  Crim.  Rep.  551,  72  S.  W.  998. 

It  is  for  the  jury  to  determine  whether  a 
dog  was  "maliciously"  poisoned  where  one 
whose  small  son  had  been  bitten  by  the  dog, 
which,  contrary  to  warnings,  he  was  teas- 
ing, after  the  former  had  demanded  the 
custodian  of  the  dog  to  kill  it,  two  weeks 
later  coaxed  it  from  the  latter 's  premises 
and  fed  it  poisoned  meat.  State  ▼.  Coleman, 
29  Utah,  417,  82  Pac.  465. 

And,  from  such  circumstances,  as  the  kill- 
ing was  intentional  and  unlawful,  malice 
may  be  inferred.    Ibid. 

In  the  absence  of  a  denial  by  the  respond- 
ent, a  conviction  of  unlawfully  killing  a  dog 
is  justified  upon  evidence  that  he  told  the 
owner  of  the  dog  that  he  killed  it,  and  no 
excuse  for  so  doing  appeared.  Henderson  v. 
State,  63  Tex.  Crim.  Rep.  633,  111  S.  W 
736. 

Dogs  are  within  a  statute  making  one 
liable  for  the  malicious,  wilful,  or  wanton 
killing  of  any  animal  which  it  is  larceny 
to  steal.  State  v.  Soward,  83  Ark.  264,  11 
L.R.A.(N.S.)  1117,  119  Am.  St.  Rep.  136, 
103  S.  W.  741. 

In  a  prosecution  for  malicious  mischief 
in  shooting  a  dog,  for  the  purpose  of  re-- 
butting  a  charge  of  malice,  wilfulness,  and 
wantonness,  and  showing  if  it  was  shot  by 
the  respondent  it  was  in  protecting  his  prop- 
erty, it  may  be  shown  that  the  dog  was 
shot  when  among  respondent's  sheep,  and 
that  its  presence  there  would  have  fright- 
ened them  and  caused  ewes  heavy  with  lamb 
to  lose  them.  Caldwell  v.  State  (Tex.  Crim. 
App.)   115  S.  W.  697. 

See  also  Miller  y.  State  and  Brookerson 
V.  State,  supra. 
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Allshle,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  prosecuted  on  the 
charge  of  malicious  mischief  for  shooting, 
maiming,  and  killing  dogs  belonging  to  one 
John  A.  Kelly,  the  complaining  witness. 
The  jury  returned  a  verdict  against  the  de- 
fendant, and  he  was  thereupon  sentenced  to 
pay  a  fine.  He  moved  for  a  new  trial,  and 
his  motion  was  denied,  and  he  thereupon  ap- 
pealed from  the  judgment  and  order  deny- 
ing his  motion.  This  prosecution  is  found- 
ed on  §7153,  Rev.  Stat.  1887,  which  is  as 
follows:  "Every  person  who  maliciously 
kills,  maims,  or  wounds  an  animal,  the 
property  of  another,  or  who  maliciously  and 
cruelly  beats,  tortures,  or  injures  any 
animal,  whether  belonging  to  himself  or 
another,  is  guilty  of  a  misdemeanor." 

The  chief  contention  urged  is  that  the 
evidence  wholly  fails  to  establish  malice. 
In  the  consideration  of  both  the  facts  and 
the  law  in  the  case,  it  should  be  borne  in 
mind  that  this  is  a  criminal  prosecution, 
and  not  a  civil  action  for  damages,  and 
what  may  hereafter  be  said  in  this  opinion 
will  be  with  special  reference  to  the  status 
of  the  defendant  in  his  conduct  toward  the 
dogs  as  viewed  by  the  criminal  law.  It  ap- 
pears that,  on  January  12,  1008,  the  com- 
plaining witness,  Kelly,  started  out  with  a 
pack  of  13  hounds  to  hunt  coyotes.  The  de- 
fendant, his  wife,  and  two  hired  men  tes- 
tified that,  sometime  before  noon  that  day, 
a  number  of  these  hounds  came  onto  his 
place,  and  ran  through  his  corral  and  barn 
lot,  apparently  chasing  after  his  cattle  and 
hogs,  and  frightening  the  cows  and  likewise 
the  hogs;  that  defendant  chased  the  dogs 
away  several  times  with  sticks  and  stones. 
In  the  afternoon  they  appeard  on  several 
occasions,  running  through  the  corral  and 
bam  lot,  and  apparently  after  the  cows 
and  hogs,*bawling  and  yelping  as  they  ran. 
The  defendant,  who  was  at  work  on  a  build- 
ing near  the  bam,  got  down  from  his  work 
several  times  and  drove  the  dogs  away,  and, 
finally,  when  they  were  chasing  some  of  his 
hogs,  he  got  his  gun  and  took  several  shots 
at  the  dogs,  killing  one  and  wounding  oth- 
ers. TVo  of  the  dogs  that  were  wounded 
were  produced  in  court,  and  the  defendant, 
his  wife,  and  the  two  hired  men  testified 
that  to  the  best  of  their  knowledge  these 
were  the  same  dogs  that  were  on  defend- 
ant's ranch  at  several  different  times  on  the 
12th  day  of  January,  the  day  on  which  the 
shooting  occurred.  The  defendant  owned  a 
farm  of  some  300  acres,  and  was  engaged 
chiefly  in  the  dairy  business.  He  also  had  a 
number  of  hogs  and  other  live  stock  on  the 
place.  The  leading  facts  in  the  occurrence 
are  covered  by  the  defendant's  evidence, 
which  is  substantially  corroborated  by  that 
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of  his  wife  and  hired  men.  It  is  as  follows : 
"Our  cows  were  in  there,  and,  as  many  of 
them  were  heavy  with  calf,  I  had  been 
watching  them  very  carefully.  When  the 
dogs  ran  in  there  barking,  I  got  down  and 
ran  there  as  quick  as  I  could.  At  that  time 
they  had  the  cattle  bawling  and  chasing 
around,  and  I  went  after  the  dogs  with  any- 
thing I  could  pick  up — sticks  and  stones — 
and  chased  the  dogs,  who  were  following  the 
cattle  down  this  path  going  to  the  river. 
I  chased  the  dogs  down  that  way,  and  they 
would  run  and  look  back  to  see  what  I  was 
throwing,  and  dodging.  I  followed  the  dogs 
down  this  way,  and  took  a  circle  around 
this  brush.  I  must  have  been  gone  a  half 
hour.  I  was  looking  for  a  man  with  a  gun 
going  with  the  dogs  and  I  could  not  find 
anyone  on  the  place,  and  I  went  back  and 
went  to  work  again.  .  .  .  Not  only 
would  the  dogs  run  through  the  corral  and 
chase  things  around,  but  they  chased  the 
calves  and  pigs  in  those  yards  here,  and 
had  nearly  everything  on  the  place  stam- 
peded. I  drove  these  dogs  out  this  way 
and  down  that  way  just  as  quick  as  I 
could  each  time.  The  dogs  were  chasing 
cows.  They  appeared  to  be  chasing  them. 
Ihey  would  run  this  way  and  that  way. 
At  the  time  they  went  in  the  corral  I  had 
no  idea  they  were  on  any  scent.  They 
weren't  running  in  a  bunch.  Each  dog  was 
chasing  something  individually.  The  only 
time  I  saw  the  dogs  together  trailing  eaeh 
other  in  a  bunch,  or  approaching  tliat,  ^cls 
in  the  morning  when  I  saw  the  four.  In  the 
evening  I  saw  four  dogs  out  here  in  olie 
bunch,  and  I  saw  three  in  this  corral  around 
the  barn.  I  never  saw  more  than  four  dogs 
together  that  day  in  one  bunch.  I  began 
to  be  pretty  well  annoyed  late  in  the  after- 
noon. I  thought  I  had  had  enough  of  it. 
About  5  o'clock,  just  before  we  were  to  do 
our  chores,  some  dogs  ran  into  the  corral 
in  this  direction  and  began  to  chase  the 
calves  and  pigs  here,  and  I  just  ran  into 
the  house  and  picked  up  a  gun,  a  small  22- 
caliber  rifle.  I  have  no  other  gun  on  the 
place.  I  picked  up  a  few  22  cartridges, — 
smokeless  cartridges, — ^and  I  ran  out  here 
to  this  point  [indicating],  and  ran  to  the 
barn  where  the  dogs  were  chasing  the  pigs 
[indicating]  right  in  there,  and  I  intended 
to  shoot  them  right  here.  I  could  not  get 
rid  of  them  any  other  way.  I  had  stoned 
and  sticked  them  all  day,  but  there  were 
so  many  animals  there  I  did  not  dare  to 
shoot  them.  I  chased  them  down  in  this 
direction,  and  they  got  into  the  brush  be- 
fore I  got  a  shot  at  them.  I  came  back  up 
here  between  the  haystack  and  the  bam. 
My  wife  was  standing  over  herfi  somewhere, 
and  she  called  to  me  that  the  dogs  were  out 
in  front  of  the  house,  chasing  the  pigs,  so  I 
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went  out  in  that  direction  as  fast  as  I 
could.  I  ran  past  the  corner  of  the  milk 
house,  and  almost  on  a  line  with  the  corner 
of  that  fence  just  about  in  that  direction 
[indicating  south].  That  is  Just  about  as 
near  my  direction  as  I  can  point  it.  I  came 
out  at  a  point  just  here,  and  here  is  where  I 
took  a  shot  at  the  dogs.  At  the  time  I 
went  out  there  there  were  four  dogs  chas- 
ing the  pigs.  Each  dog  was  chasing  a  bunch 
of  pigs.  Some  of  these  pigs  were  brood 
sows,  and  I  went  out  there  to  stop  it.  Two 
bunches  of  pigs  were  driven  off  in  this  di- 
rection [indicating],  and  one  bunch  was 
driven  over  to  this  fence,  and  they  went 
through  the  fence  into  my  neighbor's  field. 
This  was  at  the  time  I  shot  the  dogs.  I 
shot  them  while  they  were  in  the  act  of 
chasing  the  pigs.  At  that  time  on  the 
ranch  I  had  eight  head  of  horses,  about  60 
cattle  stock,  a  flock  of  chickens,  a  flock  of 
pigeons,  and  over  100  hogs  of  different  sizes. 
I  .have  mostly  Jersey  cattle  on  the  ranch,  31 
head,  and  am  trying  to  dispose  of  every- 
thing else.  On  the  ranch  that  day  there 
were  8  or  9  cows  that  were  expected  to 
calve  very  soon.  One  cow  dropped  her  calf 
within  twenty-four  hours  from  the  time  I 
shot  at  the  dogs.  That  was  Monday.  On 
Tuesday  another  cow  dropped  her  calf,  and 
on  the  following  Monday  we  had  another 
Hereford  calf  and  the  Tuesday  following 
another,  and  on  the  28th  of  January  an- 
other, making  five  that  have  dropped  their 
calves  since  the  shooting.  All  were  milch 
eowB  that  were  on  the  place.  At  that  time 
we  milked  10  head.  The  drove  of  hogs  con- 
sisted of  8  brood  sows,  1  boar,  and  the  bal- 
ance of  the  100  were  fair-sized  pigs  three 
months  old  up  to  pigs  that  weighed  150 
to  200  pounds.  One  of  the  sows  had  far- 
rowed three  days  before  the  shooting,  and 
the  others  were  heavy  with  pig.  Since  the 
shooting  four  of  the  sows  have  aborted; 
that  is,  produced  their  pigs  prematurely. 
The  pigs  didn't  live.  ...  Twenty-four 
pigs  died.  My  object  in  shooting  at  the 
dogs  that  day  was  to  protect  my  stock,  and 
prevent  the  dogs  from  doing  it  any  injury. 
At  the  time  of  the  shooting  I  did  not  know 
to  whom  these  dogs  belonged.  During  the 
day  no  man  appeared  on  the  ranch  to  look 
after  the  dogs  or  to  take  care  of  them." 

The  state  on  rebuttal  produced  witnesses 
who  testified  that  these  hounds  were  at 
other  places  at  or  near  the  times  when  de- 
fendant says  they  were  on  his  ranch,  and 
that  they  could  not,  therefore,  have  been 
on  his  place  as  frequently  that  day  as  he 
and  his  witnesses  claim.  This  evidence  had 
a  tendency  to  establish  an  alibi  for  the  dogs 
for  a  part  of  the  day,  but  does  not  take 
into  consideration  the  capacity  of  the  dogs 
for  rapid  transit  between  the  locus  of  the 
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alibi  and  the  defendant's  ranch.     It  is  ad- 
mitted that  the  dogs  were  there  in  the  after- 
noon.    The  state  also  attempted   to   rebut 
and    contradict    the    evidence    of   defendant 
and  his  witnesses  by  producing  experts  on 
the  pedigree,  traits,  habits,  and  instincts  of 
the   dogs,   and  especially    of    English     fox 
hounds,  such  as  these  were  shown  to  be.     It 
appears  that  they  were  full-blood  English 
fox  hounds,  bred  in  Missouri  and  brought 
from   thence  to   Idaho,  and  the  older  ones 
are  referred  to  by  the  prosecutor  as   Mis- 
souri hounds.     These  experts  on  dog   lore 
testified  that  such   hounds- as  these  would 
neither   chase  nor  harm  domestic  animals, 
and   that  they  would   pay  no  attention   to 
them.     They  also  testified  to  a  personal  ac- 
quaintance  with  and   observation   of    these 
hounds,  and  that  they  would  not  and  could 
not  be  induced  to  chase  or  disturb  cattle  or 
hogs.     Where  the  evidence  was  direct  from 
four   eyewitnesses,    as   was   the   case   here, 
proof  of  traits,  habits,  and  reputation,  or, 
as  commonly  designated,  character  evidence, 
would  not  contradict  the  eyewitnesses   and 
had  no  real  bearing  on  the  case.    The  trans- 
action was  not  established  by  circumstan- 
tial evidence,    but    by    eyewitnesses.     Un- 
der the  rule  applicable  in  cases  of  homicide, 
the  good  reputation  of  the  deceased  may  not 
be  shown  by  the  state  until  it  is  attacked 
by  the  defendant.     Here  the  character,  or 
rather  the  reputation,  of  the  deceased  dog 
was  not  attacked  by  the  defendant,  but  only 
his  positive  acts  and  conduct  were  shown 
by  defendant.     This   evidence  could   throw 
no  light  on  the  issue  unless  it  was  shown 
that  the  defendant  knew  these  traits  of  the 
dogs  in  question.     On  the  contrary,  it  ap- 
pears from  his  own  testimony  and  otherwise 
that  he  knew  nothing  about  the  traits,  hab- 
its, or  instincts  of  English  fox  hounds  or 
dogs  of  the  chase.     In  the  absence  of  such 
knowledge   in  advance,  he  had  a  right  to 
act  on  appearances.    In  other  words,  defend- 
ant contends  that  there  was  apparent  im- 
pending danger  to  his  live  stock  such  as  a 
reasonable  man  would  resist.     Marshall  v. 
Blackshire,    44    Iowa,    476;     Livermore    v. 
Batchelder,  141  Mass.  179,  5  N.  E.  276.    The 
question  that  confronted  defendant  was  not 
what  the  dogs  really  meant  to  do   (in  the 
absence  of  positive  information  to  that  ef- 
fect), but  what  they  were  doing  or  appar- 
ently intended  to  do.     As  said  by  the  su- 
preme court  of  New  Hampshire  in  Aldrich 
V.  Wright,  63  N.  H.  398,  16  Am.  Rep.  339, 
a  leading  case  on  the  right  of  defense  of 
property  as  against  the  assaults  of  animals: 
*'He    [the    defendant]    might    have    enter- 
tained, and  had  good  cause  to  entertain,  er- 
roneous    ideas    of    the    character    of    the 
minks.     .     .     .     The  evidence  against  them 
tended  to  show  what  in  a  human  creature 
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would  be  the  ordinary  symptoms  of  a 
felonious  spirit  regardless  of  social  duty 
and  fatally  bent  on  mischief."  And  again 
the  same  court,  in  considering  the  question 
as  to  whether  the  defendant  was  in  fact  ac- 
quainted with  or  informed  as  to  the  habits 
of  certain  animals,  held  that  he  was  not 
chargeable  with  such  knowledge,  and  said: 
"It  was  not  his  duty  to  postpone  the  de- 
fense of  his  property  until,  neglecting  his 
usual  occupations  and  incurring  expense, 
he  could  examine  zoological  authorities, 
consult  experts,  or  take  the  opinion  of  the 
county  on  the  question  whether  his  *half- 
grown'  geese  were  actually  endangered  in 
life  or  limb,  etc.  The  law  does  not  require 
the  farmer  who  engages  in  raising  live 
stock  to  first  familiarize  himself  with  the 
traits  and  habits  of  all  the  breeds  of  dogs 
that  may  infest  the  country.  He  may  not 
know  the  difference  between  a  tramp  dog  or 
common  cur  and  a  blooded  English  fox 
hound  with  a  pedigree  antedating  the  land- 
ing of  the  Mayflower.  He  may  not  know, 
in  fact,  that  the  fox  hound  when  he  gallops 
and  cake  walks  up  and  do\ui  the  barn  lot 
to  the  great  confusion  and  consternation  of 
the  cattle,  hogs,  and  fowls  is  merely  fol- 
lowing the  trail  of  a  hungry  coyote  that 
had  been  pilfering  the  night  before,  bent  on 
murder  and  theft;  but,  on  the  contrary,  he 
may  honestly  assume  that  the  hound,  him- 
self a  trespasser,  is  bent  on  mischief,  and, 
if  he  does  not  retreat  when  warned,  may  at 
once  become  liable  to  forcible  ejection.  In 
such  case  the  farmer  cannot  risk  the  dan- 
gers to  his  live  stock  while  he  investigates 
the  dog's  pedigree;  and,  even  if  he  were 
advysed  of  that,  how  can  he  know  at  what 
moment  the  vicious  traits  of  the  dog's  re- 
mote wolf  and  jackal  ancestors  may  not 
get  the  better  of  hib  breeding  and  social 
training  and  run  riot  in  that  same  barn- 
yard? Sentell  v.  New  Orleans  &  C.  R.  Co. 
1G6  U.  S.  698,  41  L.  ed.  1169,  17  Sup.  Ct. 
Rep.  693.  Even  if  it  were  a  fact  that 
defendant  knew  the  traits  and  habits  of  the 
hounds  and  their  alleged  kindly  and  ami- 
able disposition  toward  his  cows  and  hogs, 
he  had  no  way  of  imparting  that  knowl- 
edge to  his  frightened  animals,  neither  did 
the  cows  and  hogs  have  any  notice  that  the 
hounds,  though  bawling,  yelping,  and  bay- 
ing, would  not  bite,  maim,  or  kill  them. 
They  were  not  informed  as  to  the  hounds' 
pedigree.  They,  too,  were  acting  on  appear- 
ances and  the  instinct  of  self-protection. 
The  result  was  that  the  animals  became 
alarmed  and  frightened,  and  as  a  conse- 
quence defendant  thereafter  suffered  a  di- 
rect pecuniary  loss  to  the  extent  of  24  pre- 
maturely born  pigs  and  10  per  cent  falling 
off  in  the  production  of  milk. 

Here  the  defendant's  cows  atid  hogs  were 
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in  their  owner's  field, — a  place  where  they 
had  a  lawful  right  to  be.  The  hounds  were 
trespassers  in  the  first  place.  After  they 
had  been  warned  away  and  sticks  and  stones 
had  been  thrown  at  them,  they  became  forci- 
ble trespassers, — trespassers  vi  et  armis  as 
it  were.  The  assault  made  by  the  trespass- 
ers upon  defendant's  cows  and  hogs  was  one 
of  apparent  danger  and  peril.  So  imminent 
was  the  peril  that  the  hogs  not  only  re- 
treated but  broke  the  fence,  and  became 
themselves  kind  of  involuntary  trespassers 
in  the  field  of  defendant's  neighbor.  The 
cows,  in  their  alarm,  retreated  to  the  wall, 
and  there  gave  the  sign  of  distress,  and 
sounded  the  bovine  call  for  help.  Now,  the 
question  arises:  Was  it  per  se  malicious  for 
defendant,  under  these  circumstances,  to 
come  to  the  defense  of  his  property,  and,  in 
ejecting  the  trespassing  canines,  to  shoot 
them?  The  farmer  is  not  required  to  fence 
against  dogs.  The  dogs  were  unaccom- 
panied by  their  master,  and  were  undoubt- 
edly running  back  and  forth  among  defend- 
ant's cattle  and  swine.  They  were  either 
chasing  defendant's  live  stock  or  following 
the  scent  of  a  wild  animal,  neither  of  which 
their  master  owned.  If  they  were  only  fol- 
lowing the  trail  of  a  wild  animal  across  the 
field  and  through  the  barnyard,  and  the  de- 
fendant had  been  apprised  of  that  fact  and 
that  their  intentions  toward  his  kine  and 
swine  were  honorable  and  well  disposed  as 
would  become  English  fox  hounds  bom  and 
bred  in  Missouri,  then  he  would  perhaps  not 
have  been  justified  in  making  a  deadly  as- 
sault on  them.  Of  these  things,  however, 
he  had  no  notice;  besides,  he  was  justified 
in  considering  the  eflfect  the  conduct  of  the 
trespassers  was  having  on  his  cows  and 
hogs,  and  especially  on  his  gravid  animals. 
He  was  not  obliged  to  wait  until  the  in« 
jury  was  done  and  relv  on  an  action  for 
damages  to  recompense  him.  The  law  of 
trespass  is  that  the  injured  party  shall 
gently  lay  hands  on  the  trespasser  (manus 
molliter  imposuit),  and  warn  him  to  move 
on  before  further  force  can  be  used.  In  this 
case  the  defendant  for  obvious  reasons  could 
not  lay  hands  on  the  hounds,  but  he  warned 
them  with  sticks  and  stones,  but  to  this 
they  gave  no  heed.  It  then  became  a  ques- 
tion with  the  owner  of  the  premises  as  to 
whether  the  trespassers  should  be  ejected  or 
allowed  to  scare,  frighten,  and  terrorize 
defendant's  live  stock  off  the  ranch.  For 
similar  reasons,  he  could  not  distrain  or  im- 
pound  the  hounds. 

This  is  a  prosecution  where  criminal  in- 
tent is  the  gist  of  the  action,  and  must  be 
shown  (§7153,  and  subdivision  4,  §6301, 
Rev.  Stat.  1887;  19  Am.  &  Eng.  Enc.  Law, 
p.  641;  2  Cyc.  Law  &  Proc.  p.  428),  and  dif- 
fers materially  from  a  civil  action  for  dam- 
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ages  for  the  killing  or  maiming  of  such 
animals.  In  an  action  for  damages,  evi- 
dence of  the  pedigree,  habits,  traits,  and 
reputation  of  the  dog  is  important  in  de- 
termining his  value  to  his  owner.  The  ad- 
mission of  this  class  of  evidence  was  con- 
sidered by  Mr.  Justice  Wilkes  in  the  cases 
of  Citizens'  Rapid  Transit  Co.  v.  Dew,  100 
Tenn.  317,  40  L.R.A.  618,  66  Am.  St.  Rep. 
754,  45  S.  W.  790,  and  approved,  and  it  was 
said  that  "there  are  high  and  low  degrees 
among  dogs  as  well  as  among  men,"  and 
that  the  dog  there  involved  stood  high  in 
**dog  circles,"  and  properly  belonged  to  the 
"blue  blood  and  inner  circles  of  the  400" 
of  Tennessee.  The  ruling  of  the  court  in 
admitting  the  evidence  in  that  case  was 
sustained  on  the  ground  that  it  was  proper 
in  estimating  the  value  of  the  dog.  There 
is  a  great  diversity  of  opinion  among  the 
courts  in  actions  for  damages  as  to  the  cir- 
cumstances and  conditions  under  which  a 
trespassing  dog  may  be  killed.  It  was  aptly 
remarked  by  Justice  Wilkes  in  Citizens' 
Rapid  Transit  Co.  v.  Dew,  supra,  that 
"  *dog  law*  is  as  hard  to  define  as  'dog  lat- 
in.' "  See  2  Cyc.  Law  &  Proc.  p.  427.  Some 
courts,  out  of  an  abundant  admiration  for 
the  dog,  have  descanted  on  his  fidelity  and 
good  qualities  from  the  spaniel  that  saved 
the  life  of  William  of  Orange  (Mullaly  v. 
People,  86  N.  Y.  365)  to  the  tramp  cur 
"Roger"  eulogized  in  "The  Vagabonds;" 
and  in  so  doing  they  have  generally  over- 
looked the  rights  of  property  owners  who 
were  subjected  to  the  dog's  trespasses.  For 
interesting  discussions  and  notes,  see  Fink 
V.  Evans,  96  Tenn.  413,  32  S.  W.  307 ;  Ham- 
by  V.  Samson,  106  Iowa,  112,  40  L.R.A.  508, 
67  Am.  St.  Rep.  285,  74  N.  W.  918;  Mc- 
Chesney  v.  Wilson,  132  Mich.  252,  93  N.  W. 
627,  1  A.  &  E.  Ann.  Cas.  191;  Patton  v. 
State,  93  6a.  Ill,  24  L.R.A.  732,  19  S.  E. 
734. 

From  what  has  been  said,  it  clearly  ap- 
pears that  whether  or  not  the  defendant 
could,  in  a  civil  action  for  damages,  justify 
the  use  of  force  to  the  extent  and  degree 
it  was  exercised  by  him  in  ejecting  the  dogs, 
nevertheless,  his  action  and  conduct  was  in 
no  manner  prompted  by  malice  toward  the 
owner  ef  these  hounds,  nor  was  it  character- 
ized by  a  wanton  and  reckless  disregard  of 
vlie  rights  of  property  in  such  animals.  The 
defendant  evidently  used  violence  on  the 
dogs  through  a  desire  and  for  the  unmis- 
takable purpose  of  removing  them  from  his 
premises,  and  preventing  them  from  annoy- 
ing and  disturbing  his  live  stock.  Wheth- 
er he  clearly  and  accurately  measured  the 
force  he  was  using  sufficiently  to  justify 
him  in  the  eye  of  the  civil  law  is  beside 
the  question  here.  That  he  did  not  act  with 
criminal  and  malicious  intent  to  wantonly 
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and  recklessly  destroy  the  property  of  an- 
other is  too  clear  and  apparent  to  leave 
any  question  for  submission  to  a  jury  on 
that  score.  "Malicious,"  as  used  in  the 
statute  under  which  this  prosecution  is  had, 
is  not  equivalent  to  the  word  "wrongful" 
as  used  in  the  law  of  torts.  The  former 
word  means  more  than  the  latter.  It  nec- 
essarily involves  crime,  while  the  latter  does 
not  necessarily  do  so.  Chappell  v.  State,  35 
Ark.  345;  State  v.  Hussey,  60  Me.  410,  II 
Am.  Rep.  209;  2  Wharton,  Crim.  Law, 
§§  1068-1070;  State  v.  Phipps,  95  Iowa,  491. 
64  N.  W.  411;  United  States  v.  Gideon,  I 
Minn.  292,  Gil.  226;  State  v.  Rector,  34 
Tex.  565 ;  Note  to  State  v.  Robinson,  32  Am. 
Dec.  661 ;  19  Am.  &  Eng.  Enc.  Law,  p.  643. 
The  evidence  is  not  sufficient  to  support  the 
verdict.  Instead  of  establishing  malice  on 
the  part  of  the  defendant,  the  evidence 
negatives  malice.  However  liable  a  man 
may  be  in  damages  for  injury  to  or  de- 
struction of  trespassing  dogs,  it  will  not  do 
to  say  that  he  can  be  brought  to  the  bar 
of  the  criminal  courts  every  time  he  pro- 
tects his  property  against  the  depredations 
and  annoyances  of  dogs,  whether  they  be 
patrician  or  plebeian  dogs. 

The  judgment  ia  reversed,  and  a  new  trial 
granted. 

Sallivan»  J.,  concurs.    Stewart,  J.,  con- 
curs in  the  conclusion  reached. 


IOWA  SUPREME  COURT. 

J.  H.  QUEAL  &  COMPANY,  Appt^ 

V. 

JAMES  PETERSON. 

(—  Iowa,  — ,  116  N.  W.  693.) 

Contract  —  debt  of  another  —  considera- 
tion. 

An  agreement  in  writing  by  one  to  take 
up  a  past-due  note  of  another  if  it  remains 
unpaid  at  a  certain  future  date,  without 
additional  consideration  to  support  it,  is 
without  consideration,  and  unenforceable, 
where  the  promisor  makes  no  request  for  for- 
bearance of  suit  against  the  maker  of  the 
note,  and  the  promisee  does  not  agree  to 
forbear  suit;  and  the  mere  fact  that  he  does 
so  forbear  is  not  sufficient  to  establish  either 
such  promise  or  request. 

(June  4,  1908.) 


Case  Note.  —  Mere  forbearance  to  sue 
as  consideration  for  promise  by  a 
third  person  to  pay  an  existing  oh- 
ligation* 

That  an  agreement  to  forbear  to  sue  in 
consideration  of  a  promise  by  a  third  person 
to  pay  the  debt  of  another  constitutes  a  valid 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Lyon  County  in  de- 
fendants' favor  in  an  action  brought  to  hold 
defendant  liable  on  a  guaranty.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Simon  Fisher  for  appellant. 

Mr.  £.  C.  Roach,  for  appellee: 

A  contract  to  pay  the  debt  of  another, 
made  subsequent  to  the  date  of  the  main 
contract,  must  be  in  writing  and  supported 
by  a  distinct  and  good  consideration  other 
than  the  original  indebtedness. 

9  Cyc.  Law  &  Proc.  pf  319;  Walker  v.  Ir- 
win, 94  Iowa,  448,  62  N.  W.  785;  1  Beach, 
Modem  Law  of  Contr.  p.  594,  §  505. 

McCIain,  J.,  delivered  the  opinion  of  the 
court: 

On  April  8,  1896,  one  Nielson  was  in- 
debted to  plaintiff  on  a  promissory  note  for 
$120  then  past  due,  and  defendant  executed 
to  plaintiff  his  promise  to  pay  the  same  in 
the  following  words:     "In  regard  to  the  N. 


S.  Nielson  note  of  $120  held  by  you  and  due 
September  1,  1895,  if  this  note  is  not  paid 
by  said  «Nielson  by  October  1,  1896,  I  hereby 
agree  to  take  it  up  October  1,  1896,  for 
$100."  Action  being  brought  against  defend- 
ant on  this  obligation,  nonpayment  by  Niel- 
son of  his  note  being  alleged,  defendant  de- 
nied his  liability  on  the  ground  that  his  ob- 
ligation was  entered  into  without  any  con- 
sideration, and  the  evidence  showed  that, 
while  defendant  did  voluntarily  undertake 
to  satisfy  Nielson's  obligation  for  $120,  with 
interest,  by  paying  $100  at  a  future  date, 
provided  Niel  son's  note  then  remained  un- 
paid, there  is  no  evidence  that  defendant  re- 
quested plaintiff  to  forbear  suit  on  the  Niel- 
son note,  or  that  plaintiff  agreed  to  forbear 
such  suit,  or  that  plaintiff  did  forbear  in 
reliance  on  defendant's  guaranty.  An  agree- 
ment to  forbear  for  a  time  the  enforcement 
of  a  claim  is  a  valid  consideration  for  the 
promise  of  a  third  person  to  pay.  Burke  v. 
Dillin,  92  Iowa,  557,  564,  61  N.  W.  371;  Rix 


contract  is  well  settled.  The  cases  so  hold- 
ing are  not  included  herein. 

Cases  involving  a*  promise  under  seal  to 
pay,  which  imports  a  valuable  consideration, 
are  also  excluded. 

The  apparent  conflict  among  the  cases 
on  this  proposition  will,  if  the  language  of 
the  courts  be  confined  to  the  issues  pre- 
sented, and  in  reference  to  which  the  lan- 
guage was  used,  generally  be  found  to  be 
reconcilable.  At  first  glance  it  would  ap- 
pear that  there  is  one  line  of  authority 
holding  that  there  must  be  a  valid  and  en- 
forceable mutual  agreement  to  forbear  be- 
tween the  promisor  and  promisee  in  order  to 
support  the  promise ;  while  still  another  line 
of  cases  hold  that  such  an  agreement  may 
be  implied  from  a  promise  to  pay,  and  other 
circumstances,  followed  by  actual  forbear- 
ance in  reliance  thereon;  and  still  another 
class  of  cases  hold  that  a  request  to  forbear, 
express  or  implied,  followed  by  forbearance 
in  compliance  therewith,  may  furnish  a  good 
consideration  for  a  promise  to  pay.. 

These  cases,  however,  are  not  necessarily 
in  conflict.  In  the  first  class  of  cases,  it  did 
not  appear  that  the  promisor  had  requested 
the  promisee  to  forbear,  and  the  court  was 
therefore  merely  considering  the  effect  of  a 
mere  promise  to  pay,  followed  by  actual 
forbearance.  And  while  in  those  cases,  as 
will  hereafter  be  seen,  language  was  used 
which  would  indicate  that  there  must  be  an 
enforceable  agreement  to  forbear  in  order 
that  the  promise  to  pay  in  consideration  of 
forbearance  be  valid,  yet,  as  stated,  this 
language  was  not  used  in  reference  to  a 
case  in  which  there  was  evidence  of  a  re- 
quest to  forbear. 

The  same  may  be  said  of  the  second  class 
of  cases.  In  those  cases  there  was  no  evi- 
dence of  an  actual  request  to  forbear.  The 
doctrine  of  these  cases,  that  a  mutual  agree- 
ment to  forbear  may  be  inferred  from  the 
promise  to  pay,  together  with  other  circum- 
19L.R.A.(N.S.) 


stances,  followed  by  actual  forbearance,  is 
not  in  conflict  with  the  third  class  of  cases 
that  either  hold  or  recognize  that  an  actual 
request  to  forbear,  followed  by  forbearance, 
is  sufficient  to  authorize  an  implication  of  a 
promise  upon  the  part  of  the  promisor  to 
pay,  although  the  promisee  has  at  no  time 
been  bound  by  a  valid,  enforceable  agree- 
ment to  forbear.  The  promise  implied  in 
this  latter  class  of  cases  seems  to  be  a  prom- 
ise on  the  part  of  the  promisor  rather  than 
the  promisee;  that  is,  where  the  promisor 
asks  a  forbearance  and  agrees  to  pay  the 
debt,  it  is  apparently  regarded  as  a  com- 
plete arrangement  or  contract  where  there 
is  an  actual  forbearance  in  compliance  with 
the  request.  The  promise  to  pay  will  be 
implied  as  of  the  time  of  the  forbearance. 
In  a  way  it  is  a  continuing  promise. 

Reverting  to  the  first  class  of  cases,  the 
doctrine  may  be  said  to  be  well  settled  that 
the  mere  forbearance  to  sue,  although  in 
reliance  upon  a  promise  by  a  third  person 
to  pay  the  debt  of  another,  is  not  a  suffi- 
cient consideration  to  render  the  promisor 
liable  on  the  promise.  This  was  the  doc- 
trine of  Hargroves  v.  Cooke,  15  Ga.  321, 
wherein  an  express  promise  to  pay  the  debt 
of  another  was  held  invalid  under  the  stat- 
ute of  frauds,  because  there  was  nothing 
contained  in  the  promise  to  indicate  that 
forbearance  entered  into  the  consideration, 
or  that  there  was  any  agreement  to  forbear. 

So,  in  Bieber  v.  Beck,  6  Pa.  198,  the  fact 
that  a  person  undertook  to  be  bail  for  an- 
other to  secure  a  stay  of  execution,  but  the 
entry  on  the  judgment  docket  was  not  in 
such  form  as  to  comply  with  the  statute, 
and  was  therefore  not  enforceable  as  statu- 
tory bail,  was  held  not  to  be  sufficient  to 
enable  the  promisee  to  hold  the  promisor 
on  the  theory  that  it  was  a  promise  to  pay 
the  debt  of  another  in  consideration  of  the 
forbearance  to  sue  out  execution,  followed 
by  actual  forbearance.    The  court  said  that 
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V.  Adams,  9  Vt.  233,  31  Am.  Dec.  619. 
While  it  seems  to  have  been  thought  at  one 
time  that  the  promise  to  forbear  which 
would  serve  as  consideration  for  a  guaranty 
by  a  third  person  must  be  for  a  definite 
time,  or  for  a-  reasonable  time,  nevertheless 
it  has  been  held  that,  where  there  is  an 
agreement  to  forbear,  it  will  be  presumed 
to  be  for  a  reasonable  time,  in  the  absence 
of  any  stipulation  as  to  a  specified  time. 
Strong  V.  Sheffield,  144  N.  Y.  392,  39  N.  E. 
330;  vSidwell  v.  Evans,  1  Penr.  &  W.  383, 
2!  Am.  Dec.  387.  If  the  creditor  does  in 
fact  forbear  from  suing  at  the  request  of 
another,  there  is  a  good  consideration  for 
the  guaranty  of  the  indebtedness  in  oon- 
nection  with  such  request.  Crears  v.  Hun- 
ter, L.  R.  19  Q.  B.  Div.  341.  But  the  mere 
fact  of  forbearance  is  not  sufficient  evidence 
from  which  a  promise  to  forbear  may  be 
presumed,  in  the  absence  of  any  (Jircum- 
stances  from  which  such  agreement  may  be 
inferred.  Manter  v.  Churchill,  127  Mass. 
31, 


As  the  defendant  did  not  request  plain- 
tiff  to  forbear  suit  on  the  Nielson  note,  and 
plaintiff  did  not  agree  to  do  so,  the  fact  of 
forbearance  does  not  indicate  that  it  was  in 
pursuance  of  a  promise  to  forbear,  nor  does 
the  forbearance  itself  imply  a  request. 
Had  plaintiffs  brought  suit  against  Nielson 
immediately  after  the  execution  of  defend- 
ant's obligation,  Nieison  could  not  have  de- 
fended on  the  ground  that  there  was  an 
agreement  of  extension.  Therefore  plain- 
tiff, having  remained  without  interruption 
entitled  to  all  thd  rights  which  they  had 
against  Nielson,  suffered  no  detriment  in 
consequence  of  the  guaranty  given  by  de- 
fendant, and,  on  the  other  hand,  neither 
Nielson  nor  defendant  received  any  benefit 
in  consequence  of  defendant's  promise.  It 
is  clear  that,  under  such  circumstances,  de- 
fendant's promise  to  pay  Nielson's  debt  waa 
without  consideration. 

Judgment  of  the  trial  court  is  therefore 
affirmed. 


the  jury  found  no  more  than  an  offer  to  be 
bail  for  a  stay  of  execution,  and  that  execu- 
tion did  not  issue  within  the  period,  and 
that  it  did  not  follow  from  such  facts  that 
the  offer  was  accepted,  and  the  court  added 
that  the  acceptance  of  the  offer,  if  such  was 
the  fact,  ought  to  have  been  expressly  found 
by  the  jury. 

To  the  same  effect,  under  a  very  similar 
state  of  facts,  is  Shupe  v.  Galbraith,  32  Pa. 
10. 

And  in  Hoffman  v.  Mayaud,  35  C.  C.  A. 
266,  93  Fed.  171,  where  it  was  sought  to 
hold  guarantors  on  a  guaranty  of  the  debt 
of  a  third  person,  which  made  no  reference 
to  forbearance,  on  the  theory  that,  in  reli- 
ance thereon,  the  promisee  did  forbear,  the 
promise  wi^s  held  invalid  as  not  being  based 
upon  a  valuable  consideration,  although  for 
seven  months  the  third  person  had  the  bene- 
fit of  not  being  sued.  The  doctrine  is  here 
enunciated  that  "forbearance  without  an 
agreement  on  the  part  of  the  creditor  to 
forbear  will  not  be  deemed  a  sufficient  con- 
sideration. *There  must  be  promise  for 
promise.' " 

The  fact  that  a  third  person  gave  an  or- 
der to  a  creditor  for  the  payment  of  a  sum 
of  money  sufficient  to  cover  the  debt  of  an- 
other, and,  in  reliance  thereon,  the  creditor 
did  not  file  his  claim  against  the  estate  of 
the  principal  debtor,  was  held,  in  Shad- 
burne  v.  Daly,  76  Cal.  355,  18  Pac.  403,  not 
a  sufficient  consideration  to  support  the  or- 
der, treating  the  order  .as  a  promise  to  pay 
the  debt  of  another.  On  this  subject  it  is 
said:  "In  such  a  case  as  this,  there  must 
be  a  consideration  to  sustain  the  promise. 
It  is  urged  herein  that  the  forbearance  by 
the  creditor  to  present  his  claim  against 
the  estate  of  the  deceased  and  actual  for- 
bearance is  a  sufficient  consideration.  .  .  . 
We  cannot  see  how  it  became  a  considera- 
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tion  unless  the  minds  •f  the  parties  met  on 
an  agreement  for  such  forbearance.  There 
must  not  only  be  an  agreement  to  forbear, 
but  actual  forbearance.  .  .  .  The  mere 
forbearance  to  sue  is  not  a  sufficient  consid- 
eration for  a  promise  to  pay  the  debt  of  an- 
other." 

And  in  Mecomey  v.  Stanley,  8  Cush.  85, 
where  it  was  sought  to  hold  one  who  signed 
a  note  after  delivery,  upon  the  theory  that 
he  was  a  promisor,  and  that  the  considera- 
tion was  an  agreement  to  forbear  to  sue 
the  original  maker,  the  promisee  having 
failed  to  prove  an  agreement  binding  upon 
him  to  forbear  to  'sue,  the  promise  was  held 
to  be  invalid  because  not  based  on  a  suffi- 
cient consideration.  The  doctrine  is  enun- 
ciated that  forbearance  to  sue  a  third  per- 
son is  not  of  itself  a  sufficient  considera- 
tion for  a  promise.  "To  constitute  a  for- 
bearance to  sue  a  third  person  a  good  con- 
sideration for  a  promise  by  a  stranger  to  the 
original  consideration,  it  must  have  been  in 
pursuance  of  an  agreement  to  forbear."  It 
is,  however,  said  that  "it  is  undoubtedly 
true  that  an  actual  forbearance  to  sue  may 
often,  in  connection  with  other  facts,  be 
evidence  of  an  agreement  to  forbear,  and,  as 
such,  form  a  good  consideration  for  a  prom- 
ise." 

In  M'Farland  v.  Smith,  6  Cow.  669,  de- 
fendant addressed  a  letter  to  a  third  person 
to  the  effect  that,  if  the  writer's  brother 
could  make  an  arrangement  with  his  cred- 
itors, the  writer  would  be  responsible  for 
payment  in  one  year,  and  authorizing  him 
to  give  such  assurance  to  the  creditors, 
which  letter  was  shown  to  the  plaintiff,  a 
creditor,  who  -w^as,  at  the  same  time,  as- 
sured by  the  addressee  that  the  letter  would 
legally  bind  the  defendant  to  pay  the  debts. 
It  was  held  that  there  was  no  evidence  from 
which   the   jury  could  infer  an  agreement 
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on  the  plaintiff's  part  to  forbear  suit,  even 
though  he  did,  as  a  matter  of  fact,  forbear 
for  one  year,  and  consequently,  even  apart 
from  any  other  objections,  he  could  not 
maintain  an  action  against  the  defendant 
for  the  debt. 

And  in  Cobb  v.  Page,  17  Pa.  469,  where 
a  debtor  )iad  failed  and  absconded,  and  a 
third  person  told  the  creditors  of  the  ab- 
sconder that  he  would  pay  all  his  honest 
debts,  such  promise  was  held  invalid  be- 
cause not  based  on  a  valuable  consideration. 
From  these  facts  the  court  said  it  did  not 
appear  that  indulgence  of  the  debtor  was 
given,  or  even  thought  of.  That  it  could  not 
be  inferred  from  the  mere  fact  that  the 
debtor  was  not  sued  or  pursued. 

An  agreement  to  forbear  or  give  time  to 
a  debtor  cannot  be  implied  from  the  fact 
that  the  promise  to  pay  by  a  third  person 
is  evidenced  by  a  note  running  to  the  cred- 
itor, payable  one  year  after  date,  when  the 
case  shows  clearly  that  no  agreement  with 
the  debtor,  nor  any  agreement  taking  him 
into  account,  was  made.  Vehon  v.  Vehon, 
70  111.  App.  40. 

To  the  same  effect  is  Beggs  v.  First  Nat. 
Bank,  134  111.  App.  403. 

In  some  jurisdictions,  however,  apparent- 
ly very  slight  circumstances,  together  with 
actual  forbearance,  are  sufficient  to  at  least 
make  a  prima  facie  case  of  an  agreement  to 
forbear.  Indeed,  if  the  doctrine  that  mere 
forbearance  would  not  furnish  a  sufficient 
consideration  for  a  promise  to  pay  were  not 
apparently  recognized,  these  cases  might 
fairly  be  said  to  establish  a  contrary  doc- 
trine to  those  just  considered.  Thus,  in 
Webbe  v.  Romona  Oolitic  Stone  Co.  58  111. 
App.  222,  while  recognizing  that  mere  for- 
bearance is  not  a  sufficient  consideration  for 
a  promise  to  pay  the  debt  of  another,  the 
court  held  that  a  written  guaranty  of  the 
debt  of  a  third  person,  although  it  con- 
tained no  express  request  for  forbearance, 
or  agreement  to  forbear,  was  based,  on  a 
valuable  consideration,  and  was  binding 
upon  the  promisors,  where  there  was  in  fact 
an  actual  forbearance  to  sue  the  principal 
debtor,  together  with  different  payments  by 
the  debtor  in  accordance  with  the  promise 
to  pay,  and  where  nothing  whatever  was 
shown  to  raise  a  contrary  presumption. 
Under  such  circumstances  it  was  said  that 
the  inference  <or  presumption  was  that  it 
was  agreed  by  the  parties  that  there  should 
be  a  forbearance  for  the  time  mentioned  in 
the  written  guaranty. 

In  Union  Trust  Co.  v.  Conus,  129  Mich. 
156,  88  N.  W.  407,  the  probate  court  having 
ordered  a  guardian  to  pay  "over  forthwith" 
to  his  successor  funds  which  he  had  con- 
verted, the  latter  having  put  the  claim  into 
the  hands  of  an  attorney  for  collection,  and 
a  bond  with  sureties  having  been  executed, 
conditioned  for  the  payment  of  the  amount 
in  future  instalments,  the  court  snid  that 
it  was  a  fair  inference  from  all  tlic  facts 
and  circumstances  that  the  bond  was  given 
to  enable  the  principal  to  have  such  addi- 
tional time  in  which  to  pay  the  indebted- 
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ness  as  would  enable  him  to  do  so.  The 
court  adds  that  extending  the  time  was 
a  sufficient  consideration  for  giving  the  bond. 
Whether  there  were  any  "facts  and  circum- 
stances" other  than  those  already  referred 
to  and  the  fact  of  actual  forbearance,  aid- 
ing the  inference  of  an  agreement  to  extend 
the  time,  does  not  appear  from  the  opinion. 

To  the  same  effect  also  is  Mosher  v.  Lan- 
sing Lumber  Co.  112  Mich.  517,  71  N.  W. 
161. 

In  Hill  V.  Omaha,  K.  C.  &  E.  R.  Co.  82 
Mo.  App.  188,  where  a  third  person  prom- 
ised to  adjust  and  settle  a  matter. if  the 
promisee  would  withhold  action  for  a  period 
of  time,  which  the  promisee  did,  the  court 
said  there  was  no  reason  why  the  promise 
should  not  be  enforced,  as  it  was  supported 
by  a  sufficient  consideration. 

So,  in  Waters  v.  White,  75  Conn.  88,  52 
Atl.  401,  where  the  payee  of  a  note  was  in- 
duced to  forbear  taking  immediate  steps  to 
rescind  the  loan  for  which  the  note  was 
given,  upon  the  ground  of  the  maker's  fraud, 
in  reliance  upon  the  signing  of  the  note  by 
the  maker's  wife,  her  signature  was  held  to 
be  based  upon  a  sufficient  consideration  so 
as  to  render  her  liable  thereon,  the  court 
holding  that  this  state  of  facts  authorized 
an  implication  that  the  promisee  did  agree 
to  forbear. 

And  in  Steadman  v.  Guthrie,  4  Met.  ( Ky . ) 
147,  it  was  said  that  a  guaranty  by  several 
persons  of  the  deposits  of  a  bank,  made  gen- 
erally to  all  depositors,  was  binding  upon 
such  guarantors  in  favor  of  any  depositor 
who  accepted  the  terms  of  the  guaranty  by 
forbearing  to  take  proceedings  to  enforce 
his  claim,  provided  he  accepted  the  guar- 
anty, and  notified  the  guarantors  of  his  in- 
tention so  to  do. 

There  is  also  another  class  of  cases  which 
imply  an  agreement  to  forbear  from  the 
fact  of  forbearance,  together  with  other  facts 
and  circumstances  relating  to  the  promise. 
The  evidence  in  these  cases,  from  which  an 
agreement  to  forbear  is  inferred,  is  of  a 
much  stronger  character  than  was  presented 
in  the  cases  just  considered. 

In  Edgerton  v.  Weaver,  106  111.  43,  it  was 
said  that,  ''whether  actual  forbearance,  fol- 
lowing a  promise  to  pay  interest  upon  in- 
terest for  forbearance,  is  evidence  of  an  ac- 
ceptance of  the  promise,  is  a  question  of 
fact.  If,  under  all  the  circumstances  in 
evidence  throwing  light  upon  the  question, 
it  is  reasonable  to  believe  the  party  acted 
upon  the  faith  of,  and  pursuant  to,  the  prom- 
ise, a  jury  would  be  justified  in  finding  that 
he  80  acted,— otherwise  not.  But  it  is  a 
mere  matter  of  reasoning  about  human  af- 
fairs, in  which  the  individual  knowledge  and 
experience  of  the  reasoner  as  to  the  motives 
of  human  action  become  a  factor.  It  is 
finding  a  fact  from  circumstantial  evidence; 
or,  as  is  said  by  some  writers  on  evidence, 
a  principal  fact  from  subordinate  eviden- 
tiary facts.  If  the  question  were  whether 
there  was  an  express  acceptance  by  words,* 
there  could  be  no  difficulty  in  perceiving 
the  question  to  be  purely  one  of  fact;  yet 
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the  only  difference  between  that  and  the 
present  question  is  that  between  direct  and 
3ircuin8tantial  evidence." 

And  in  McMicken  v.  Safford,  197  111.  640, 
64  N.  E.  540,  where  a  third  person  signed  a 
past-due  note,  in  reliance  upon  which  the 
holder  thereof  forbore  suit,  forbearance,  to- 
gether with  other  evidence,  hereafter  adverted 
to,  was  held  to  constitute  a  sufficient  con- 
sideration to  render  such  third  person  liable 
thereon.  As  to  the  necessity  of  a  mutual 
agreement  to  forbear,  followed  by  forbear- 
ance, the  court  said:  "While  the  plaintiffs 
in  error  technically  argue  that  the  language 
used  by  these  parties  in  this  conversation 
was  not  sufficiently  exact  to  constitute  an 
agreement  of  forbearance,  we  think  the  prop- 
er and  natural  inference  to  be  derived  from 
it  was  that  Safford  proposed  ^  that  if  Mc- 
Micken would  have  his  sons  sign  the  note, 
he  would  give  him  a  reasonable  extension 
of  time,  and  would  forbear  for  a  reasonable 
time  to  bring  suit  upon  the  note  that  was 
then  due.  They  did  sign  the  note,  and  Saf- 
ford did  wait  more  than  three  years  before 
bringing  suit,  which  seems  to  bring  the  con- 
tract within  the  rule." 

To  the  same  effect,  also,  is  Breed  v.  Hill- 
house,  7  Conn.  523,  wherein  an  indorsement 
on  a  note, — "I  hereby  guaranty  the  payment 
of  this  note  within  four  years  from  this 
date," — made  after  the  maturity  of  the  note, 
was  held  to  be  binding  upon  the  guarantor, 
where  it  appeared  that  the  holder  of  the 
note,  in  reliance  thereon,  forbore  the  collec- 
tion of  the  note  for  the  stipulated  time.  On 
this  subject  it  is  said:  "The  agreement  in 
question  to  forbear  was  clearly  proved  on  a 
principle  of  probable  presumption  which 
harmonizes  with  common  sense  and  is  con- 
formed to  experience;  and  both  reason  and 
experience  bear  concurrent  testimony  to  the 
inference  of  a  consideration  in  this  case. 
The  acceptance  of  the  indorsed  guaranty  by 
the  plaintiff,  and  his  consequent  forbearance, 
prove  the  agreement  in  question,  and  are 
incompatible  with  any  other  supposition." 

Considering  this  proposition  in  Boyd  v. 
Freize,  5  Gray,  554,  in  holding  an  acceptor 
upon  bills  of  exchange  liable  thereon,  on  the 
theory  that  such  bills  of  exchange  were  ac- 
cepted to  secure  the  forbearance  of  suit 
against  a  third  person,  although  there  was 
no  express  agreement  to'  that  effect,  the 
court  said:  "Such  agreement  may  be  ex- 
press, or  implied  by  law.  The  question,  we 
think,  has  been  between  the  mere  fact  of 
forbearance,  without  any  promise  to  forbear, 
and  a  forbearance  in  conformity  with  such 
express  or  implied  agreement.  .  .  .  Wheth- 
er there  was  an  implied  agreement  to  for- 
bear is  a  question  of  fact,  depending  on  the 
circumstances;  and,  if  they  are  such  as  lead 
to  a  natural  and  reasonable  conclusion  that 
the  new  security  or  other  new  promise  was 
given  to  induce  the  creditor  to  forbear,  and 
he  did  in  fact  forbear,  a  jury  may  find  that 
there  was  such  implied  agreement  or  under- 
'  standing,  upon  which  a  court  would  hold 
that  there  was  a  good  and  legal  considera- 
tion to  give  effect  to  the  new  promise. 
.  .  .  The  result,  we  think,  is,  that  where 
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the  holder  of  a  debt  due,  or  coming  due, 
presses  for  payment,  and  a  third  party  pays 
part  in  cash,  and  gives  his  own  notes  on 
time  as  collateral  security  for  the  residue, 
and  the  creditor  forbears  to  take  any  other 
measures  to  enforce  his  claim  on  the  orig- 
inal demand  until  the  collateral  not^s  be- 
come due,  a  jury  may  very  properly  infer 
an  agreement  on  the  part  of  the  creditor 
thus  to  forbear  enforcing  his  original 
claim." 

In  Armstrong  v.  Snyder,  15  Tex.  Civ. 
App.  394,  39  S.  W.  379,  a  third  person  hav- 
ing written  creditors  a  letter,  which  the 
court  construed  as  a  promise  to  pay  the 
claim  if  the  matter  were  not  pressed  before 
January  next,  to  which  the  creditors  re- 
plied, thanking  him  for  the  guaranty,  and 
asking,  as  a  special  favor,  the  payment  of 
at  least  part  of  the  claim  by  the  20th  of 
October,  it  was  held  that  the  inference  from 
the  latter  letter,  in  connection  with  the 
subsequent  conduct  of  the  creditors  in  de- 
clining to  press  the  claim  before  January, 
led  to  the  conclusion  that  the  extension  of 
time  was  based  on  the  previous  guaranty, 
which  was  therefore  supported  by  a  suffi- 
cient consideration. 

So,  where  the  promise  to  pay  the  debt 
of  a  third  person  in  itself  implied  an  exten- 
sion of  time,  because  it  was  to  be  paid  out 
of  future  dividends  to  be  earned,  and  it  was 
understood  that  no  proceedings  would  be 
taken  against  the  original  debtor,  and  none 
were  taken,  the  promise  was  held  supported 
by  a  sufficient  consideration.  Lansing  Nat. 
Bank  v.  Coleman,  117  Mich.  177,  75  N.  W. 
624. 

A  distinction  between  the  cases  already 
considered  and  cases  wherein  it  has  been 
sought  to  hold  the  promisor  on  his  promise 
after  the  promisee  has  forborne  in  reliance 
thereon,  and  at  the  request  of  the  promisor, 
was  apparently  recognized  in  Oilman  t. 
Ferguson,  116  111.  App.  347,  where,  as  con- 
strued by  the  court,  the  evidence  failed  to 
show  a  request  by  the  promisor  of  the  prom- 
isee to  forbear  to  sue  a  third  person,  or  an 
agreement  upon  the  part  of  the  promisee  to 
forbear,  a  promise  to  pay  the  debt  of  an- 
other, followed  by  actual  forbearance,  was 
held  not  to  constitute  a  consideration  for 
the  promise.  It  is  said  there  must  be  an 
agreement  to  forbear,  either  express  or  im- 
plied. The  mere  forbearanoe,  voluntarily 
granted  by  the  complainant,  will  not  suf- 
fice. Citing  6  Am.  &  £ng.  Enc.  Law,  2d  ed. 
p.  743. 

In  Mathews  v.  Seaver,  34  Neb.  592,  52  N. 
W.  283,  a  promise  to  a  creditor  that,  if  he 
would  refrain  from  legal  proceedings  against 
a  debtor,  the  promisor  would  pay  the  debt, 
was  said  to  be  valid  and  binding  if  acted 
upon  by  the  promisee.  In  this  case,  how- 
ever, the  plaintiff  alleged  that  he  consented, 
meaning  evidently  that  he  consented  to  for- 
bear; and  the  court  said  that  the  plaintiff's 
right  to  subject  the  debtor's  property  to  at- 
tachment or  execution  was  "waived." 

In  New  York  the  doctrine  is  asserted  that, 
if  the  promisor  requests  the  promisee  to 
forbear  suit  against  a  third  person,  and,  as 
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a  part  of  such  request,  the  promisor  agrees 
to  pay  tlie  debt,  that  the  forbearance  in  re- 
liance upon  this  request  and  promise  is  a 
sufficient  consideration  to  support  an  ac- 
tion on  the  promise,  although,  as  a  matter 
of  fact,  no  enforceable  agreement  to  forbear 
was  msi^e.  Thus,  in  Strong  v.  Sheffield,  144 
N.  Y.  392,  39  N.  E.  330,  a  wife  was  held 
liable  on  a  promise  to  pay  a  debt  of  her 
husband  in  consideration  of  forbearance  to 
sue  him,  where  a  promise  was  made  by  sim- 
ply indorsing  the  past-due  note  of  her  hus- 
band. The  only  consideration  for  the  wife's 
indorsement  which  was  or  could  be  claimed 
was  that,  as  part  of  the  transaction,  there 
was  an  agreement  by  the  promisee  when  the 
note  was  indorsed,  to  forbear  its  collection, 
or  a  request  for  forbearance,  which  was  fol- 
lowed by  forbearance.  In  reaching  its  con- 
clusion, the  court  said:  "There  is  no  doubt 
that  an  agreement  by  the  creditor  to  for- 
bear the  collection  of  a  debt  presently  due 
is  a  good  consideration  for  an  absolute  or 
conditional  promise  of  a  third  person  to  pay 
the  debt,  or  for  any  obligation  he  may  as 
sume  in  respect  thereto.  Nor  is  it  essen- 
tial that  the  creditor  should  bind  himself 
at  the  time  to  forbear  collection  or  to  give 
time.  If  he  is  requested  by  his  debtor  to 
extend  the  time,  and  a  third  person  under- 
takes, in  consideration  of  forbearance  being 
given,  to  become  liable  as  surety  or  other- 
wise, and  the  creditor  does  in  fact  forbear, 
in  reliance  upon  the  undertaking,  although 
he  enters  into  no  enforceable  agreement  to 
do  so,  his  acquiescence  in  the  request,  and 
an  ^actual  forbearance  in  consequence  there- 
of 'for  a  reasonable  time,  furnishes  a  good 
consideration  for  the  collateral  undertaking. 
In  other  words,  a  request  followed  by  per- 
formance is  sufficient,  and  mutual  promises 
at  the  time  are  not  essential,  unless  it  was 
the  understanding  that  the  promisor  was 
not  to  be  bound  except  on  condition  that 
the  other  party  entered  into  an  immediate 
and  reciprocal  obligation  to  do  the  thing 
requested." 

This  case  is  cited  and  followed  as  author- 
ity in  Niles-Bement-Pond  Co.  v,  Ury,  53 
Misc.  305,  103  N.  Y.  Supp.  226,  wherein  a 
request  by  the  promisor  for  a  forbearance 
to  enforce  the  debt  of  another,  and  a  prom- 
ise to  pay  later,  followed  by  an  actual  for- 
bearance for  a  reasonable  time,  was  held  to 
be  sufficient  consideration  for  the  promise, 
although  no  agreement  was  made  to  forbear. 

This  case  was  also  cited  with  approval  on 
this  proposition  by  that  court  in  Muir  v. 
Greene,  191  N.  Y.  201,  83  N.  E.  685,  where- 
in the  court,  in  considering  the  validity  of  a 
mortgage  executed  by  a  wife  to  secure  the 
forbearance  of  a  debt  owing  by  her  husband, 
where  there  had  been  an  actual  forbearance 
in  compliance,  with  a  request  to  forbear, 
held  that  forbearance,  under  these  circum- 
stances, furnished  a  consideration  for  the 
promise.  It  is  worthy  of  note  in  this  case 
that  the  collateral  promise  was  payable  on 
den^and.  Certain  provisions  therein,  how- 
ever, indicated  that  there  was  to  be  an  ex- 
tension of  the  original  debt  for  some  time. 
It  was  held  that  the  fact  that  the  debt  was 
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payable  on  demand  under  these  circum- 
stances was  not  in  conflict  with  the  provi- 
sion of  the  bond,  which  was  found  to  con- 
template an  extension  of  time  from  its  date. 
While  the  question  was  not  considered  in 
the  Strong  Case,  yet  the  facts  in  that  case 
also  show  that  the  collateral  agreement  was 
either  a  demand  agreement  or  an  agreement 
to  pay  within  a  reasonable  time.  (This  case 
involves  the  validity  of  a  promise  under 
seal,  and  is  only  used  because  of  its  support 
of  the  doctrine  enunciated  in  the  Strong 
Case.) 

In  Crears  v.  Hunter,  L.  R.  19  Q.  B.  Div. 
341,  the  collateral  promise  did  not  in  terms 
provide  for  any  delay  in  payment,  but  the 
court  said  that  it  did,  nevertheless,  indicate 
on  its  face,  that  the  parties  contemplated 
that  the  note  might  not  be  sued  on  for  some 
time.  It  was  therefore  said  not  to  be  in- 
consistent with  the  theory  that  the  promise 
was  made  in  consideration  of  an  extension 
of  time.  This  is  an  interesting  case  also 
upon  the  question  here  under  consideration. 
In  this  case  the  promisor  joined  with  the 
original  debtor  in  a  note  which,  as  stated, 
did  not  provide  for  delayed  payment.  It 
did,  however,  provide  for  payment  of  inter- 
est half  yearly.  There  was  an  actual  for- 
bearance for  some  time  after  the  giving  of 
the  note,  although  there  was  no  evidence  of 
any  request  in  express  terms  by  the  promisor 
of  the  promisee  to  forbear  suit  on  the  orig- 
inal indebtedness.  It  was,  however,  held 
that  the  request  to  forbear  need  not  be  ex- 
press, but  that  it  might  be  inferred  from 
the  circumstances,  and  it  was  said  that  the 
circumstances  detailed  authorized  the  jury 
to  infer  an  understanding  between  the  prom- 
isor and  promisee  that,  if  the  promisee 
would  give  time  to  the  original  debtor,  the 
promisor  would  make  himself  responsible. 
The  jury  found  in  favor  of  the  promisee 
under  an  instruction  by  the  trial  court  in 
substance  to  the  effect  that,  if  the  note  was 
signed  by  the  promisor  in  order  that  the 
plaintiff  might  give  time  to  his  father,  and 
plaintiff  did  give  time,  there  would  be  a 
good  consideration  for  the  making  of  the 
note  by  the  promisor;  and  he  left  it  to  the 
jury  to  say  whether  there  was  such  a  con- 
sideration. The  verdict  of  the  jury  in  favor 
of  the  promisee  was  set  aside  by  the  divi- 
sional court  on  the  ground  that  there  was  no 
evidence  of  consideration,  and  judgment  was 
entered  for  the  defendant.  On  appeal,  this 
judgment  was  set  aside  for  the  reasons  al- 
ready stated.  As  to  the  effect  of  an  actual 
forbearance  in  compliance  with  a  request  to 
forbear.  Lord  Esher,  M.  R.,  said:  "It  may 
be  true  that  there  was  no  evidence  of  any 
request  in  express  terms  by  the  son  that 
the  plaintiff  would  forbear  to  sue  the  father, 
but  what  was  the  substance  of  the  transac- 
tion contemplated  in  the  minds  of  the  par- 
ties? Was  not  the  understanding  obviously 
that,  if  the  plaintiff  would  forbear  to  sue 
the  father,  the  defendant  would  become  lia- 
ble on  the  note?  I  take  it  to  be  undoubted 
law  that  the  mere  fact  of  forbearance  would 
not  be  a  consideration  for  a  person's  becom- 
ing surety  for  a  debt.    It  is  quite  elear,  on 
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the  other  hand,  that  a  binding?  promise  to 
forbear  would  be  a  good  consideration  for  a 
guaranty.  The  question  is  whether,  if  the 
guarantor  requests  the  creditor  to  forbear 
from  suing,  and  the  creditor,  on  such  re- 
quest, although  he  does  not,  at  the  time, 
bind  himself  to  forbear,  does  in  fact  after- 
wards forbear  to  sue,  there  is  a  good  con- 
sideration for  the  guaranty.  .  .  .  If,  at 
the  request  of  the  guarantor,  the  creditor 
does  in  fact  forbear,  there  is  a  suflicient 
consideration  to  bind  the  guarantor,  who  has 
promised  to  pay  the  debt.  .  .  .  The 
question  whether  the  request  is  expi^ss  or 
is  to  be  inferred  from  the  circumstances  is 
a  mere  (question  of  evidence.  If  a  request 
is  to  be  implied  from  the  circumstances,  it 
is  the  same  as  if  there  were  an  express  re- 
quest." 

But  the  fact  that  a  promisor  had  request- 
ed a  forbearance  of  the  promise,  which  was 
complied  with,  has  not  always  been  held 
Bufiicient  to  authorize  an  implied  promise 
to  forbear.  Thus,  in  Manter  v.  Churchill, 
127  Mass.  31,  a  mere  promise  to  jpay  an 
account  of  a  third  person,  which  induced 
the  promisee  to  forbear  suit,  was  held  not 
to  be  founded  upon  a  sulTicient  considera- 
tion, and  was  therefore  said  to  be  a  mere 
nudum  pactum.  Although  the  forbearance 
was  at  the  request  of  the  promisor,  the  find- 
ing of  the  lower  court  was  to  the  effect  that 
this  request,  followed  by  actual  forbearance, 
did  not,  under  the  circumstances,  constitute 
an  agreement  upon  the  part  of  the  promisee 
to  forbear.  And  on  appeal  the  finding  was 
treated  as  one  of  fact,  and  the  decision  is 
based  thereon.  The  doctrine  is  recognized, 
however,  that  the  agreement  to  forbear  need 
not  be  express,  but  may  be  implied  from 
the  circumstances. 


KANSAS  SUPREl^fE  COURT. 

STATE  OF  KANSAS 

V. 

ROBERT  PIGG  et  al.,  Appts. 

(—  Kan.  — ,  97  Pac.  859.) 

Intoxicating  liquors  —  Manhattan  cock- 
tall  —  Judicial  notice. 

A  Manhattan  cocktail  is  generally  and 
popularly  known  as  an  intoxicating  liquor, 
and  no  proof  of  its  intoxicating  character  is 
necessaiy  in  prosecutions  under  the  prohibi- 
tory law. 

(October  10,  1908.) 

Ileadnote  by  Portkr,  J. 


APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Shawnee  Coun- 
ty convicting  them  of  unlawful  sales  of  in- 
toxicating liquors.    Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  J.  R.  McNary,  F.  J.  liynch, 
George  Hayden,  R.  P.  HaydenT  E.  D. 
AVoodburn,  F.  T.  Woodburn,  and  A.  E. 
Crane,  for  appellants: 

To  suport  a  conviction  the  state  must  not 
only  show  that  there  was  a  sale  made  to  the 
parties  of  a  liquor  known  as  cocktails,  but 
what  composed  the  same,  and  whether  or 
not  it  had  any  intoxicating  effect  upon  those 
who  drank  it. 

Intoxicating-Liquor  Cases,  25  Kan.  751; 
37  Am.  Rep.  284;  Topeka  v.  Zufall,  40  Kan. 
47,  1  L.R.A.  387,  19  Pac.  359. 

Messrs  F.  S.  Jackson,  Attorney  General, 
J.  S.  Dawson,  and  J.  J.  Schenck  for  the 
State. 

Poptep,  J.,  delivered  the  opinion  of  the 
court : 

The  information  in  this  case  charged  the 
defendant  with  a  number  of  unlawful  sales 
of  intoxicating  liquor,  and  also  with  keeping 
and  maintaining  a  common  nuisance  under 
the  prohibitory  law.  The  jury  returned  a 
verdict  finding  defendant  guilty  of  three 
sales,  as  charged  in  the  eighth,  ninth,  and 
tenth  counts  of  the  information,  and  guilty 
of  maintaining  a  nuisance,  as  charged  in  the 
eighteenth  count,  and  not  guilty  on  the 
other  counts. 

There  is  nothing  substantial  in  the  claim 
of  error  in  the  admission  of  testimony.  In 
prosecutions  of  this  kind  certified  copies  of 
the  records  of  the  collector  of  internal  reve- 
nue are  admissible.  State  v.  Nippert,  74 
Kan.  371,  86  Pac.  478;   State  v.  Schaeffer, 

74  Kan.  390,  86  Pac.  477;   State  v.  Shook, 

75  Kan.  807,  90  Pac.  234.  The  objection 
to  the  question  asked  of  Leona  Larson  was 
properly  overruled.  The  question  was  asked 
in  rebuttal  of  something  first  brought  out 
by  the  cross-examination,  and,  besides,  could 
not  have  prejudiced  the  defendant. 

We  find  no  error  in  the  refusal  to  give  the 
instructions  asked.  The  abstract  contains 
no  reference  to  any  evidence  tending  to  show 
that  Grant  Richards  was  a  "spotter."  In 
State  V.  Blackman,  32  Kan.  615,  5  Pac.  173, 
it  was  held  that  a  judgment  of  conviction  in 
a  criminal  case  cannot  be  reversed  for  any 


Case  Note,  —  Judicial  noti€*e  of  intoxi^ 
eating  character  of  mixed  drinlc. 

An  extensive  search  has  revealed  but  one 
other  case  in  wliich  this  question  has  arisen. 
That  case  is  United  States  v.  Ash.  75  Fed. 
651.  in  which  the  court  said  that  it  would 
"neither  stultifv  itself  nor  impeach  its  own 
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veracity"  by  telling  the  jury  that  it  had  not 
judicial  knowledge  that  the  drink  common- 
ly called  a  "whisky  cocktail"  is  an  intoxicat- 
ing drink,  but  that,  on  the  contrary,  it 
would  assume  judicial  knowledge  that  it  is 
intoxicating. 
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supposed  error  In  the  instructions  with  re- 
spect to  the  evidence  of  informers,  where  it 
does  not  appear  that  the  conviction  might 
have  been  founded  upon  the  evidence  of  an 
informer. 

In  the  instructions  given  the  jury  were 
charged  that  every  material  fact  and  allega- 
tion necessary  to  constitute  the  crime  must 
be  proved  to  their  satisfaction  beyond  a 
reasonable  doubt,  and  were  also  instructed 
that,  if  they  found  the  defendant  was  the 
proprietor  of  the  place  where  intoxicating 
liquors  were  sold,  and  that  such  liquor  was 
in  his  possession  and  control  as  proprietor, 
and  was  sold  with  his  knowledge  and  con- 
sent, he  would  be  guilty  of  a  sale,  although 
he  might  not  have  performed  the  physical 
act  of  handing  out  the  liquor  to  the  cus- 
tomer himself.  This  instruction,  taken  in 
connection  with  the  evidence,  was  sufficient. 
Sheriff  Wilkerson  testified  as  to  this  partic- 
ular sale,  and  that  at  the  moment  it  was 
made  he  was  standing  with  the  defendant 
in  a  doorway  leading  into  another  room. 
The  jury  found  that  the  defendant  was  the 
proprietor  of  the  place,  upon  evidence  suffi- 
cient to  support  such  a  finding,  and  the  tes- 
timony was  that  this  sale  was  made  by 
someone,  not  while  the  proprietor  was  ab- 
sent, but  while  he  was  present,  and  when 
he  might  have  seen  all  that  the  sheriff  saw. 
Being  the  proprietor  of  the  place,  the  sale 
was  made  by  some  one  presumably  in  his 
employ. 

On  the  tenth  count  the  state  elected  to  rely 
upon  a  sale  of  two  Manhattan  cocktails  to 
Leona  Larson  and  Kitty  Edie.  The  precise 
(juestion  raised  is  that  there  was  no  evidence 
to  show  that  a  Manhattan  cocktail  is  intoxi- 
cating, and  the  evidence  can  hardly  be  said 
to  have  established  this  fact.  The  Century 
Dictionary  defines  a  cocktail  as  "an  Ameri- 
can drink,  strong,  stimulating,  and  cold, 
made  of  spirits,  bitters,  and  a  little  sugar, 
with  various  aromatic  and  stimulating  addi- 
tions." The  particular  kind  of  cocktail  un- 
der discussion  is  popularly  understood  to 
have  taken  its  name  from  the  island  whose 
inhabitants  first  became  addicted  to  its  use. 
While  its  characteristics  are  not  so  widely 
known  as  those  of  whisky,  brandy,  or  gin, 
it  is  our  understanding  that  a  Manhattan 
cocktail  is  generally  and  popularly  known 
to  be  intoxicating.  Apparently  the  jury 
held  the  same  view.  It  has  been  said  by 
this  court:  "Whatever  is  generally  and  pop- 
ularly known  as  intoxicating  liquor,  such 
as  whisky,  brandy,  gin,  etc.,  is  within  the 
prohibitions  and  regulations  of  the  statute, 
and  may  be  so  declared  as  matter  of  law 
by  the  courts."  Intoxicating-Liquor  Gases, 
25  Kan.  751,  37  Am.  Rep.  284. 

A  further  contention  is  that  the  verdict 
is  insufficient  and  indefinite,  and  not  in  the 
19L.R.A.(N.S.) 


form  required  by  law.     The  verdict,  omit- 
ting the  caption,  is  as  follpws  : 

We,  the  jury  impaneled  and  sworn  in  the 
above-entitled  case,  do,  upon  our  oaths,  find 
the  defendant  Robert  Pigg  guilty  on  the 
eighth,  ninth,  tenth,  and  eighteenth  count, 
as  charged  in  the  information,  and  not 
guilty  on  the  first,  second,  third,  fourth, 
fifth,  sixth,  seventh,  and  eleventh  count,  as 
charged  in  the  information. 

Greo.  A.  Anderson,  Foreman. 

It  18  insisted  that  the  verdict  should  con- 
tain a  separate  finding  on  each  count  of  the 
information,  and  that  the  court,  in  con- 
struing it,  has  no  power  to  add  thereto 
anything  which  the  jury  has  omitted.  But 
it  is  unnecessary  to  add  anything  to  this 
verdict  in  order  to  understand  definitely  the 
jury's  finding.  It  is  plain  from  the  lan- 
guage that  the  jury  found  the  defendant 
guilty  on  four  of  the  counts,  and  not  guilty 
on  all  the  others. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 


UNITED     STATES     CIRCUIT     COURT 
OP  APPEAIiS,   SIXTH   CIRCUIT. 

MARY  AMIS  QUINLAN,  Evrx.,  etc..  of  L. 
G.  Quinlan,  Deceased,  Plff.  in  Err., 

V. 

GREEN  COUNTY. 

(84  C.  C.  A.  637,  157  Fed.  33.) 

County  bonds  —  conditions  —  construc- 
tion. 

1.  The  exoneration  of  a  county  from  its 
former  subscription  to  the  stock  of  another 
corporation  is  a  condition  precedent  to  the 
issuance  of  bonds  in  aid  of  a  subscription 
to  railroad  stock,  where  the  order  for  the 
election' contained  the  condition  that  bonds 


Case  Note,  —  Failure  of  railroad  to 
cotnply  uHth  conditions  on  which 
railroad  aid  bonds  were  ismted  as  a 
defense  to  them  in  the-  hands  of  a 
bona  fide  holder^ 

This  note  presupposes  that  the  municipal 
corporation  had  authority  to  issue  the 
bonds  in  question,  apart  from  any  ques- 
tion as  to  compliance  with  condition  prece- 
dent on  the  part  of  the  railroad  company. 
It  will  be  noticed  that  the  decision  in 
Quinlan  v.  Green  County,  that  bonds  is- 
sued by  a  county  in  aid  of  a  railroad  com- 
pany are  not  invalidated  in  the  hands  of  a 
bona  fide  holder  for  value  by  the  failure 
of  the  company  to  comply  with  certain  con- 
ditions on  which  they  were  issued,  depended 
upon  the  question  whether  or  not  they  were 
conditions  precedent,  and  was  reached  by 
64 
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in  aid  of  the  subscription  should  not  be  is- 
sued until  the  county  was  fully  and  com- 
pletely exonerated  from  the  payment  of  the 
capital  stock  voted  and  authorized  to  be 
issued  to  the  former  company. 
Evidence  —  stock  subscription  —  lapse 
off  time. 

2.  The  fact  that  several  times  the  length 
of  time  required  by  the  statute  of  limita- 
tions to  bar  an  obligation  on  a  contract  to 
subscribe  to  the  stock  of  a  railroad  com- 
pany has  elapsed  since  the  contract  was 
made,  without  any  step  being  taken  to  per- 
fect the  subscription,  may  be  considered  in 
support  of  the  presumption  raised  by  other 
facts  in  the  case,  that  the  obligation  to  sub- 
scribe for  the  stock  has  been  terminated. 
Connty  bonds  —  condition  precedent  — 

construction  off  road. 

3.  The  construction  of  the  road  upon  a 


certain  route  through  the  county,  and  tlie 
expenditure  of  the  subscription  therein,  i3 
not  a  condition  precedent  to  the  issuance  of 
county  bonds  in  aid  of  a  railroad  under  a 
vote  upon  a  submission  of  the  question 
whether  or  not  bonds  in  aid  of  tne  sub- 
scription should  be  issued  upon  condition 
that  the  company  so  locate  and  eonstmci 
the  road  and  expend  the  money. 
Same  —  bona    fide    purchaser  -*  breach 

off  condition. 

4.  Bonds  issued  by  a  county  in  aid  of  a 
railroad  company  are  not  invalidated  in 
the  hands  of  a  bona  fide  holder  for  value  by 
the  failure  of  the  company  to  comply  with 
a  condition  on  which  they  -were  issued,  that 
the  road  should  be  located  and  constructed 
upon  a  certain  route  through  the  county, 
and  that  the  money  received  from  the  bonds 
should  be  expended  therein. 


the  court  without  resorting  to  the  doctrine 
of  estoppel. 

In  Eagle  v.  Kohn,  84  111.  292,  a  statute 
permitting  the  issuing  of  bonds  in  aid  of  a 
railroad  company  provided  that  the  mu- 
nicipal corporation  might  prescribe  the  con- 
ditions upon  which  such  bonds  or  subscrip- 
tions should  be  made,  and  that  they  should 
not  be  valid  and  binding  until  such  condi- 
tions precedent  had  b^n  complied  with. 
Pursuant  to  this  statute  a  town  voted  to 
subscribe  for  a  certain  amount  of  stock  for 
which  bonds  were  issued,  to  be  subject,  how- 
ever, to  several  conditions  in  regard  to  the 
building  of  the  railroad,  imposed  upon  the 
railway  company.  The  conditions  were 
never  complied  with,  and  the  bonds  fell  into 
the  hands  of  bona  fide  purchasers.  In  an 
effort  by  the  latter  to  collect  the  interest 
on  these  bonds,  it  was  held  that,  by  the 
wording  of  the  statute,  they  were  precluded 
from  recovering,  the  court  saying:  "True, 
there  is  nothing  of  illegality  in  the  bonds  in 
question,  nor  docs  the  statute  declare  them 
void.  But  illegality  is  not  the  circumstance 
which  avoids  negotiable  securities  in  the 
hands  of  a  bona  fide  holder,  as  it  is  seen 
that  illegality  of  consideration,  in  the  ab- 
sence of  express  declaration  by  the  legisla- 
ture that  the  securities  shall  be  void,  will 
be  no  defense  against  a  bona  fide  holder, 
without  notice  of  the  illegality.  It  is  by 
force  of  the  peremptory  words  of  the  stat- 
ute declaring  them  void  that  they  are  held 
to  be  void  in  the  hands  of  an  innocent  in- 
dorsee without  notice.  The  words  of  the 
statute  in  question,  though  not  that  the 
bonds  shall  be  void,  are,  that  they  shall  not 
be  valid  and  binding  until  the  conditions 
are  complied  with.  They  are  equally  im- 
perative to  the  degree  named,  as  language 
declaring  securities  void.  The  bonds  are 
not  declared  to  be,  to  their  whole  extent, 
not  valid  and  binding,  but  are  declared  to 
be.  to  a  certain  extent,  not  valid  and  bind- 
ing; that  is,  until  the  conditions  are  com- 
plied with."  It  was  recognized  in  this 
case  that  the  conditions  named  were  not 
prerequisite  to  the  making  of  the  subscrip- 
tion and  issuing  of  the  bonds,  and  that  it 
was  not  necessary  that  they  be  oomplied 
19L.R.A.(N.S.) 


with  before  the  subscription  could  be  made 
or  the  bonds  issued,  and  therefore  that,  aside 
from  the  statute,  innocent  purchasers  for 
value  would  enjoy  the  protection  accorded 
to  bona  fide  holders  of  negotiable  paper, 
and  would  not  be  affected  by  noncompliance 
with  such  conditions.  A  similar  case  and 
holding  to  the  same  effect  is  Parker  v. 
Smith,  3  111.  App.  366. 

In  Green  County  v.  Shortell,  116  Ky. 
108,  76  S.  W.  261,  also,  a  proposition  in 
regard  to  the  issuing  of  railroad  bonds  con- 
ditional upon  the  construction  of  the  road 
through  the  county  and  within  one  mile  of 
a  certain  town,  and  upon  the  further  con- 
dition that  the  bonds  should  not  be  iA.«ued 
until  the  county  should  be  exonerated  from 
the  payment  of  the  capital  stock  subscribed 
to  another  railroad,  was  submitted  to  the 
inhabitants  of  the  county  for  their  ap- 
proval. Pursuant  to  an  election  favoring 
the  proposition,  the  bonds  were  issued  and 
fell  into  the  hands  of  bona  fide  purchasers. 
The  conditions,  however,  were  not  complied 
with.  In  an  action  on  these  bonds  it  was 
urged  that,  although  the  condition  in  re- 
gard to  the  exoneration  of  the  issue  in 
favor  of  the  other  railroad  was  a  condition 
precedent,  the  rest  of  the  condition,  to  the 
effect  that  the  raad  should  be  built  in  a 
certain  place,  was  not,  but  was  only  an 
obligation  imposed  upon  the  railroad  com- 
pany, for  the  performance  of  which  the 
county  only  looked  to  it.  It  was  also  in- 
sisted that  it  was  shown  by  the  record 
that  the  subscription  to  the  other  railroad 
was  void.  The  court,  after  saying  that  it 
could  not  concur  in  either  of  these  conclu- 
sions, and  then,  after  evidently  assuming 
that,  even  if  the  latter  were  true,  said: 
"The  meaning  of  the  contract,  taken  as  a 
whole,  is  that  the  subscription  is  upon  the 
condition  that  the  company  shall  locate 
and  construct  its  railroad  through  Green 
county,  and  within  one  mile  of  Greensburg, 
and  expend  the  amount  subscribed  in  tiie 
limits  of  Green  county;  and  the  further 
condition  is  added  that  the  bonds  are  not 
to  be  issued,  or  anything  paid  on  account 
of  the  subscription,  until  the  county  is 
exonerated  from  its  former  subscription  to 
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Same  -*  presumption'  of  reflrularit y. 

5.  Railroad  aid  bonds  issued  by  a  cor- 
poration, which  contain  no  recitals  as  to 
compliance  with  the  conditions  upon  which 
they  are  to  be  issued,  are  entitled  to  the 
same  presumption,  in  the  hands  of  bona  fide 
holders  for  value,  as  to  compliance  with  such 
conditions,  where  proof  is  made  that  the 
proceedings  were  in  fact  regular,  as  though 
the  recitals  had  been  incorporated  in  them. 
Trial  —  finding  —  Jurisdiction. 

6.  A  finding  by  a  Federal  court  that  one 
suing  on  county  aid  bonds  was  a  citizen  of 
another  state  and  the  ''bona  fide  holder  for 
yalue  of  the  bonds  sued  on,  and  fully  en- 
titled to  sue  the  defendant  thereon  in  this 
oourt,"  is  not  a  finding  on  the  question  of 
jurisdiction,  but  on  plaintiff's  right  to  re- 
ooyer  on  the  merits. 


Bonds  —  holder  —  bona  fide  purchaser. 

7.  The  holder  of  negotiable  county  aid 
bonds  lawfully  issued  is,  by  presumption, 
clothed  with  the  character  of  a  bona  fide 
holder  for  value. 

(Lurton,   Circuit  Judge,   dissents.) 

(December  19,  1907.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
States  for  the  Western  District  of  Ken- 
tucky to  review  a  judgment  in  defendant's 
favor  in  an  action  brought  to  enforce  pay- 
ment of  certain  bonds.    Reversed. 

Statement  by  Severens,   Circuit  Judge: 
This  is  an  action  brought  by  the  plain- 


the  Elizabethtown  ft  Tennessee  Railroad. 
In  other  words,  the  bonds  are  not  to  be  is- 
sued until  this  release  is  made;  and  after 
the  release  is  made  the  bonds  may  be  is- 
sued, but  they  are  to  be  subject  to  the  con- 
dition tiiat  tne  company  should  locate  and 
construct  its  road  as  above  set  out.  The 
railroad  authorities,  in  applying  to  the 
county  court  for  a  vote  on  this  subject,  in- 
tended by  their  petition  for  the  people  of 
the  county  to  understand  that,  before  any 
liability  was  created,  the  old  subscription 
to  the  Elizabethtown  ft  Tennessee  Railroad 
was  to  be  out  of  the  way  entirely;  and 
that,  after  this  was  done,  the  promise  of 
the  county  to  pay  was  to  be  conditioned  on 
the  location  and  construction  of  the  road 
through  Oreen  county,  and  within  one  mile 
of  the  town  of  Greensburg.  .  .  .  The 
railroad  company  intended  the  people  to  un- 
derstand, and  the  people  understood,  from 
the  paper,  when  they  voted  on  the  subscrip- 
tion, that  they  were  to  get  a  railroad 
through  the  county,  and  that,  if  they  did 
not  get  it,  their  subscriptions,  being  'con- 
ditioned and  to  be  paid  as  above  stated,' 
would  not  be  binding  upon  the  county." 

In  Grattan  Twp.  v.  Chilton,  38  C.  C.  A. 
84,  97  Fed.  145,  although,  by  the  recitals 
in  the  bonds,  the  township  was  estopped 
from  denying  their  validity  in  the  hands  of 
bona  fide  purchasers,  it  was  held  further, 
that  a  proposition  adopted  by  the  voters  of 
a  township  authorizing  the  issuance  of 
bonds  in  aid  of  the  construction  of  a  rail- 
road passing  through  the  township  and  a 
certain  city  therein,  the  proceeds  to  be 
given  to  the  railroad  when  it  should  com- 
plete a  line  and  have  cars  running  thereon 
to  the  city  on  or  before  a  date  named,  does 
not  require,  as  a  condition  precedent  to  the 
issuance  of  such  bonds,  that  the  railroad 
should  be  constructed  entirely  through  the 
township,  but  their  issuance  was  author- 
ised on  the  completion  of  the  road  and  the 
running  of  cars  thereon  to  the  city  within 
the  time  prescribed. 

The  following  cases,  however,  depend 
upon  the  doctrine  of  estoppel  for  their 
decision: 

Thus,  in  American  L.  Ins.  Co.  v.  Bruce, 
19LJtJL(N.S.) 


105  U.  S.  328,  26  L.  ed.  1121,  where  a  city 
having  authority  to  make  an  unconditional 
subscription  to  the  stock  of  a  railroad  com- 
pany delivered  bonds  representing  on  their 
face  that  they  conformed  to  the  statutory 
requirements,  and  that  the  city's  liability 
thereon  was  complete,  it  was  held  that  the 
city  was  estopped  from  showing  that  it  had 
imposed  certain  conditions  upon  its  lia- 
bility, although  a  statute  declared  that,  in 
such  an  event,  the  bonds  should  not  be  bind- 
ing until  such  conditions  were  performed. 
The  court,  in  distinguishing  Eagle  v.  Kolni, 
supra,  said:  ''Had  the  town  of  Eagle  rep- 
resented, in  express  words,  upon  the  face 
of  the  bonds,  that  no  conditions  whatever 
were  prescribed  by  the  people,  or  that  the 
subscription  was  unconditional,  the  state 
court  would  not,  we  suppose,  adjudge  that 
the  town,  as  against  a  bona  fide  holder, 
could  take  shelter  behind  the  statutory  pro- 
vision in  question." 

Without  attempting  to  exhaust  the  cases 
of  this  nature,  the  following  are  also  of 
that  class  where,  by  the  recitals  in  the 
bonds,  the  municipal  corporation  was  held 
estopped  from  asserting  its  nonliability  on 
the  ground  that  conditions  precedent  had 
not  been  complied  with:  Oregon  v.  Jen- 
nings, 119  U.  S.  74,  30  L..  ed.  323,  7  Sup. 
Ct.  Rep.  124;  Graves  v.  Saline  County,  161 
U.  S.  359,  40  L.  ed.  732,  16  Sup.  Ct.  Rep. 
526;  Keane  v.  Ft.  Scott,  Fed.  Cas.  No. 
7,631 ;  Eminence  v.  Grasser,  81  Ky.  52. 

In  Provident  Life  &  T.  Co.  v.  Mercer  Coun- 
ty, 170  U.  S.  593,  42  L.  ed.  1156.  18  Sup. 
Ct.  Rep.  788,  an  act  authorizing  the  sub- 
scription of  aid  to  a  railroad  company  pro- 
vided that  the  bonds  should  not  be  binding 
or  valid  obligations  until  the  railway  had 
been  completed  through  the  county  and  a 
train  of  cars  had  passed  over  the  same. 
The  railroad  was  built,  but  there  was  some 
question  whether  it  had  complied  with  the 
conditions  upon  which  the  bonds  were  is- 
sued. It  was  held,  however,  even  conceding 
that  the  condition  had  not  been  complied 
with,  the  fact  that  the  trustee  with  whom 
the  bonds  had  been  placed  in  escrow  de- 
livered them,  believing  that  the  conditions 
had  been  complied  with,  was  sufficient  to 
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tiff  in  error  to  racover  the  contents  of  cer- 
tain bonds  and  coupons  alleged  to  have  been 
issued  by  the  defendant  in  error  in  1872, 
in  payment,  with  other  like  bonds,  for 
shares  of  stock  of  the  Cumberland  &  Ohio 
Railroad  Company.  The  plaintiflf  claims  to 
be  the  holder  for  value  and  owner  of  the 
bonds  and  coupons  which  are  the  subject  of 
the  controversy.  By  stipulation,  the  case 
was  tried  by  the  court  without  a  jury.  The 
court  made  a  finding  of  facts,  and  declared 
its  conclusion  of  law  thereon.  The  result 
of  its  conclusion  was  that  the  plaintiff  was 
not  entitled  to  recover,  and  judgment  was 
entered  accordingly.  The  plaintiff  there- 
upon sued  out  this  writ  of  error. 

By  an  act  of  the  legislature  of  Kentucky, 
passed  February  24,  1869,  the  above-named 
railroad  company  was  incorporated  and  au- 
thorized to  construct  a  railroad  from  a 
point  on  the  Ohio  river  to  a  point  on  the 
boundary  line  between  Kentucky  and  Ten- 
Acts  of  Kentucky  1860,  vol.  1,  p. 


463,  chap.  1678.  In  the  oourse  of  its  au- 
thorized route  was  Green  county,  the  de- 
fendant in  this  suit.  With  a  view,  appar- 
ently, to  enable  the  counties  along  its  route 
to  aid  the  railroad  company  in  the  con- 
struction of  its  road,  authority  for  that 
purpose  was  conferred  by  the  act  as  fol- 
lows: "Sec.  16.  That  any  city,  town,  or 
county  through  which  said  proposed  road 
shall  pass  is  hereby  authorized  to  sub- 
scribe stock  in  said  railroad  company  in 
any  amount  any  such  city,  town,  or  county 
may  desire;  and  that  the  county  court 
of  any  such  county  is  authorized  to  issue 
the  bonds  of  their  respective  counties  in 
such  amount  as  the  county  court  may  di- 
rect; and  the  chairman  and  board  *of  trua- 
tees,  or  mayor  and  aldermen  of  any  town, 
and  the  mayor  and  aldermen  or  council  of 
any  city,  are  hereby  authorized  to '  issue 
the  bonds  of  their  respective  towns  or  cities 
in  like  manner.  All  said  bonds  shall  be 
payable  to  bearer,  with  coupons  attached. 


make  them  valid  in  the  hands  of  bona  fide 
purchasers  for  value  and  before  maturity, 
nothing  appearing  in  the  bonds  to  the  con- 
trary, 

'  In  Jefferson  v.  Jennings  Bkg.  &  T.  Go. 
35  Tex.  Civ.  App.  74,  79  S.  W.  876,  it  was 
held  that  one  who  purchased  municipal 
bonds  issued  to  aid  in  the  construction  of  a 
railroad,  and  who  knew  nothing  about  the 
bonds  except  what  appeared  on  their  face, 
was  an  innocent  purchaser  for  value,  whose 
.right  to  recover  on  the  same  could  not  be 
defeated  by  the  alleged  fact  that  land  ac- 
quired by  the  city  in  exchange  for  the 
bonds,  which  was  to  be  used  for  depot  pur- 
poses, was  not  so  used. 

In  Graves  v.  galine  County,  supra,  it 
was  held  that  the  issuing  of  funding  bonds 
of  a  county  in  pursuance  of  statute,  on  a 
vote  by  the  people  of  the  county,  to  take 
up  other  bonds  issued  by  it  on  a  subscrip- 
tion to  railroad  stock,  which  were  invalid 
because  a  condition  of  such  subscription 
was  not  complied  with,  was  a  declaration 
by  the  people  that  there  was  a  substantial 
compliance  with  the  orierinal  condition;  and 
such  funding  bonds  will  be  valid  in  the 
hands  of  a  bona  fide  holder,  where  the 
original  subscription  might  have  been  un- 
conditional. 

In  Brooklyn  v.  Mtnti  L.  Ins.  Co.  99  U. 
S.  362.  25  L.  ed.  416,  notices  for  an  elec- 
tion in  regard  to  the  issuing  of  railroad  aid 
bonds  expressly  stated  that  no  bonds  in 
payment  of  any  subscription  should  be  is- 
sued, draw  interest,  or  be  delivered  to  the 
company  until  the  railroad  was  completed 
and  cars  running  through  the  town;  these 
conditions  were  afterwards  repeated  in  the 
formal  subscriptions;  subsequently  it  was 
rumored  that  the  railroad  would  not  be 
built  through  the  town,  and  the  authorities 
then  notified  the  railroad  company  that  un- 
less the  railroad  were  built  and  completed 
nn  promised  the  bonds  would  not  be  issued; 
19L.R.A.(N.S.) 


thereupon  the  railroad  company  assured  the 
town  and  citizens  that  they  intended  to 
complete  the  railroad  as  promised;  relying 
upon  such  promise  the  bonds  were  issued, 
falling  finally  into  the  hands  of  bona  fide 
purchasers;  the  railroad,  however,  was 
never  built.  In  an  action  by  one  of  these 
bona  fide  purchasers  upon  certain  interest 
coupons  detached  from  these  bonds,  the 
court  said:  "These  assurances  were  cred- 
ited, and,  in  reliance  upon  them,  the  super- 
visor and  clerk  executed  and  delivered  the 
bonds,  knowing,  at  the  time,  that  the  con- 
ditions imposed  by  popular  vote  as  well  as 
by  the  terms  of  the  subscription  had  not 
been  complied  with.  Thus  was  faith  in  the 
promises  of  a  railroad  company  substituted 
for  a  contract  which,  had  the  town  stood 
upon  it,  would  either  have  seeured  the  con- 
struction of  the  road,  as  contemplated,  or 
guarded  its  people  against  a  burden  which 
has  been  imposed  upon  them  through  tho 
fraudulent  conduct  of  railroad  ofiicials,  and 
the  violation,  by  its  own  officers,  of  the 
trust  committed  to  them.  By  the  act  of 
the  town's  constituted  authorities,  who,  by 
the  statute,  had  the  right,  under  certain 
circumstances,  to  execute  and  deliver  the 
bonds  and  coupons,  the  railroad  company 
was  enabled  to  put  them  upon  the  money 
market  in  advance  of  the  construction  of 
the  road.  It  is  now  too  late  for  the  town 
to  elaim  exemption,  as  against  bona  fide 
purchasers,  upon  the  ground  that  the  rail- 
road company  disregarded  its  promise  to 
construct  the  road,  or  upon  the  ground  that 
its  own  officers  delivered  the  bonds  in  vio- 
lation of  special  conditions,  of  which  the 
purchasers  had  no  knowledere  or  notice, 
either  from  the  statute  or  otherwise.  The 
remedy  of  the  city  is  against  the  railroad 
company  and  its  own  unfaithful  officers 
who,  it  is  alleged,  were  in  fraudulent  com- 
bination with  the  company." 
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bearing  any  rate  of  interest  not  exceeding 
6  per  cent  per  annum^  payable  semiannually 
in  the  city  of  New  York,  payable  at  such 
times  as  they  may  designate,  not  exceeding 
thirty  years  from  date ;  but  before  any  such 
subscription  on  the  part  of  the  city,  town, 
or  county  shall  be  valid  or  binding  on  the 
same,  the  mayor  and  aldermen,  or  chairman 
and  board  of  trustees  of  any  town,  the 
mayor  and  aldermen  or  council  of  any  city, 
and  the  county  court  of  any  county  having 
jurisdiction,  shall  submit  the  question  of 
any  such  subscription  to  the  qualified  voters 
of  such  city,  town,  or  county  in  which  the 
proposed  subscription  is  made,  at  such  time 
or  times  as  said  chairman  and  board  of 
trustees,  or  mayor  and  aldermen  of  any 
town,  mayor  and  aldermen  or  council  of  any 
city,  or  the  county  court  of  any  county,  aa 
aforesaid,  may,  by  order,  direct;  and  should 
a  majority  of  the  qualified  voters  voting  at 
any  such  election  vote  in  favor  of  subscrib- 
ing said  stock  in  said  railroad  company,  it 
shall  be  the  duty  of  such  county  court,  trus- 
tees, or  other  authorities  aforesaid,  to  make 
the  subscription  in  the  name  of  their  re- 
spective cities,  towns,  or  counties,  as  the 
case  may  b^.  and  proceed  to  have  issued  the 
bonds  to  the  amount  of  such  subscription  as 
hereinbefore  directed."  And  it  was  further 
provided  that  the  application  for  such  pro- 
ceedings might  be  made  to  the  judge  of  the 
county  court  instead  of  the  court;  where- 
upon he  was  vested  with  the  same  power. 
And  the  railroad  company  was  authorized 
to  "receive  subscriptions  of  stock  to  their 
company  by  individuals,  towns,  cities,  coun- 
ties, or  other  corporations,  whether  payable 
in  money  or  other  things,  with  such  terms 
and  times  of  payment,  conditions  annexed, 
and  kind  of  payment  that  may  be  set  forth 
in  the  subscription." 

On  June  17,  1869,  upon  the  request  of 
the  commissioners  of  the  railroad  company, 
above  named,  the  judge  of  the  county  court 
entered  the  order  following: 

"Present,  Thos.  R.  Barnett,  Judge. 

"Whereas  the  commissioners  of  the  Cum- 
berland &  Ohio  Railroad  Company,  by  vir- 
tue of  the  authority  delegated  to  them  by 
the  charter  of  said  company,  have  request- 
ed the  county  court  of  Green  county  to  or- 
der an  election  in  the  said  county  of  Green, 
and  to  submit  to  the  qualified  voters  of  said 
county  the  question  whether  said  county 
court  shall  subscribe  for  and  on  behalf  of 
said  county,  $250,000  to  the  capital  stock 
of  the  Cumberland  &  Ohio  Railroad  Com- 
pany, and  payable  in  the  bonds  of  said  coun- 
ty, having  twenty  years  to  run,  and  bearing 
6  per  cent  interest  from  date,  and  upon  con- 
dition that  said  company  shall  locate  and 
construct  said  railroad  through  the  said 
county  of  Green,  and  within  one  mile  of 
19L.R.A.(N.S.) 


the  town  of  Greensburg,  in  said  county,  and 
shall  expend  the  amount  so  subscribed  with- 
in the  limits  of  Green  county;  and  also 
upon  the  further  condition  that  said  bonds 
shall  not  be  issued  or  said  county  pay  any 
part  of  the  principal  or  interest  on  said 
amount  subscribed  to  said  Cumberland  & 
Ohio  Railroad  Company,  until  said  county 
of  Green  is  fully  and  completely  exonerated 
from  the  payment  of  the  capital  stock  vot- 
ed by  said  county,  and  authorized  to  be  sub- 
scribed by  said  Green  county  court  to  the 
Elizabethtown  &  Tennessee  Railroad  or  any 
part  of  the  interest  thereon.  It  is  there- 
fore ordered  by  the  court  that  an  election 
by  the  qualified  voters  of  Green  county,  at 
the  voting  places  in  said  county,  be  held 
and  conducted  by  the  several  officers  as  pre- 
scribed by  law  for  holding  elections  on  the 
3d  day  of  July,  1869,  to  vote  on  the  ques- 
tion as  to  whether  or  not  the  said  county 
court  shall,  for  and  on  behalf  of  said  coun- 
ty, subscribe  $250,000  to  the  capital  stock 
of  the  said  Cumberland  &  Ohio  Railroad, 
conditioned  and  to  be  paid,  as  above  stated." 

The  election  was  held.  The  vote  was  in 
favor  of  the  proposition  and  was  so  prop- 
erly certified.  Thereafterwardi,  and  on 
June  3,  1870,  the  county  judge  made  an  or- 
der, wherein,  after  reciting  the  proceedings 
above  recited,  he  says:  "I  ...  do  here- 
by subscribe  for  $250,000  of  the  capital 
stock  of  the  said  Cumberland  &  Ohio  Rail- 
road Company  for  and  on  behalf  of  said 
county  of  Green,  which  subscription  is  to 
be  paid  in  the  bonds  of  said  county  as  pre- 
scribed in  said  order  of  submission,  and 
this  subscription  is  made  with  the  condi- 
tions set  out  in  the  order  of  this  court  or- 
dering said  election  and  now  of  record  in 
the  office  of  this  county."  On  October  12, 
1871,  the  county  judge  ordered  the  bonds 
to  be  printed.  The  bonds,  of  which  these 
in  suit  were  a  part,  were  issued  and  deliv- 
ered to  the  railroad  company  during  the 
succeeding  year,  1872,  the  bulk  of  them 
on  or  about  August  15th,  on  which  day  the 
county  judge  made  the  following  order: 

"Present,  Thos.  R.  Barnett,  Judge. 

"Application  was  this  day  made  to  the 
presiding  judge  of  the  county  court  of  Green 
county,  by  the  president  and  board  of  di- 
rectors of  the  Cumberland  &  Ohio  Railroad 
Company,  to  issue  the  balance  of  the  bonds 
of  said  county  to  the  amount  of  the  sub- 
scription of  said  county  of  Green  to  said 
Cumberland  &  Ohio  Railroad  Company,  and 
the  court  being  sufficiently  advised,  it  is 
ordered  by  the  court  that  the  balance  of 
said  bonds  be  and  they  are  hereby  ordered 
to  be  issued,  the  same  to  be  signed  by  the 
judge  of  said  county  court  of  Green  coun- 
ty, and  countersigned  by  the  clerk  of  said 
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court,  as  required  by  the  charter  of  said 
company." 

Thereupon  the  $250,000  of  the  capital 
stock  of  the  railroad  company  was  deliv* 
ered  to  the  county,  which  has  since  been 
retained  and  owned  by  it.  For  a  time  the 
county  raised  by  tax  and  paid  the  interest 
accruing  on  the  bonds,  but  thereafter  it  re- 
fused to  recognize  their  validity,  and  re- 
fused to  make  further  payment.  The  plain- 
tiff is  the  bona  fide  holder  for  value  of  the 
bonds  and  coupons  in  suit,  but  had  notice 
that  the  railroad  had  not  been  built  further 
than  from  the  north  line  of  said  county  to 
Greensburg,  which  is  about  one  quarter  of 
the  way  through  the  county.  As  to  this 
latter  fact,  it  may  be  noted  in  this  connec- 
tion that  only  $150,000  of  the  proceeds  of 
the  bonds  had  been  expended  by  the  Cum- 
berland ft  Ohio  Railroad  Company  in  the 
construction  of  the  road,  and  this  was  on 
that  part  of  the  road  north  of  Greensburg. 
This  expenditure  did  not  complete  that  por- 
tion of  the  road,  but  it  was  completed  by 
the  Louisville  &  Nashville  Railroad  Com- 
pany under  the  stipulation  in  a  lease  to  it 
of  its  road  by  the  Cumberland  ft  Ohio  Rail- 
road Company,  but  at  what  cost  does  not 
appear.  In  respect  to  the  conditions  of  the 
subscription  for  stock  to  pay  which  these 
bonds  were  voted,  the  facts  were  these:  In 
1868,  at  an  election  in  Green  county,  it 
had  been  voted  to  subscribe  for  $300,000  of 
the  stock  of  the  Elizabethtown  ft  Tennes- 
see Railroad  Company,  to  be  paid  for  in 
the  bonds  of  the  county.  Upon  making  a 
record  of  this  election  the  county  court 
made  the  following  order:  "It  is  now  there- 
fore ordered  that  the  clerk  of  this  court,  for 
and  on  behalf  of  the  county  of  Green,  make 
said  subscription  on  the  terms  specified  in 
the  order  submitting  the  question  to  a  vote, 
as  aforesaid."  But  nothing  further  was 
ever  done  in  regard  to  such  a  subscription, 
either  by  the  county  or  the  Elizabethtown 
ft  Tennessee  Railroad  Company.  No  stock 
was  issued  to  the  county  or  bonds  issued  to 
the  railroad  company.  Some  further  inci- 
dental facts  will  be  hereafter  mentioned  in 
the  opinion  in  the  discussion  of  the  ques- 
tions involved  in  the  controversy.  The 
bonds  in  suit,  except  the  numbers  given  to 
each  bond  and  the  amoimt  therein  specified, 
were  in  the  form  following: 

United  States  of  America,  county  of  Green, 
$500.     State  of  Kentucky. 
For  the  Cumberland  ft  Ohio  Railroad. 
Twenty  years  after  date,  the   county   of 
Green,  in  the  state  of  Kentucky,  will  pay  to 
the  holder  of  this  bond  the  sum  of  five  hun- 
dred  dollars   with   interest   thereon   at   the 
rate   of   six   per   cent   per   annum,   payable 
semiannuallv  upon  the  presentation  of  the 
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proper  coupons  hereto  attached,  for  the 
principal  and  interest  being  payable  at  tlie 
bank  of  America,  in  the  city  of  New  York. 

In  testimony  whereof,  the  judge  of  said 
county  of  Green  has  hereunto  set  his  hand 
and  aflfixed  the  seal  of  said  county,  on  the 
first  day  of  April,  a.  d.  1871,  and  caused  the 
same  to  be  attested  by  the  county  clerk,  who 
has  also  signed  the  coupons  hereto  attached. 

[Green  County  seal.] 

T.  R.  Bamett,  Judge. 
D.  T.  Towles,   Clerk. 

The  conclusion  of  law  by  the  court  below 
was  "that  the  plaintiff  is  not  entitled  to 
recover,  because  the  conditions  upon  which 
the  subscription  for  the  capital  stock  of  the 
Cumberland  ft  Ohio  Railroad  Company  was 
made,  and  upon  which  the  bonds  sued  on 
were  issued,  have  not  been  performed  or 
complied  with." 

Argued  before  Lurton,  Severens,  and 
Richards,  Circuit  Judges. 

Messrs.  John  J.  McHenry,  John  €. 
Doolan,  and  Attllla  Cox,  Jr.,  withMeaars. 
Edmund  F.  Trabue  and  George  Dn- 
Retle,  for  plaintiff  in  error: 

The  bofia  fide  holder  has  a  right  to  pre- 
sume the  bonds  were  issued  under  the  dr- 
cumstanoes  which  give  the  requisite  au- 
thority. 

Marshall  County  ▼.  Schenck,  6  Wall.  772, 
18  L.  ed.  556;  Lexington  v.  Butler,  14  Wall. 
282,  296,  20  L.  ed.  809,  812;  Pendleton 
County  V.  Amy,  13  Wall.  297,  20  L.  ed.  579; 
Coloma  V.  Eaves,  92  U.  S.  484,  23  L.  ed. 
579;  Buchanan  v.  Litchfield,  102  U.  S.  278. 
26  L.  ed.  138. 

Mr.  Ernest  Macpberson  for  defendant 


Severens,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  questions  to  be  decided  upon  the  facts 
found,  the  substance  of  which  has  been 
stated,  and  the  proper  inferences  to  be 
drawn  therefrom,  are  these:  First,  whether 
it  should  be  held  that  the  county  of  Green 
had  been  exonerated  from  the  payment  of 
the  subscription  for  the  capita]  stock  of 
the  Elizabethtown  ft  Tennessee  Railroad 
Company;  and,  second,  whether  these  bonds 
are  invalid  in  the  hands  of  the  plaintiff  by 
reason  of  the  fact  that  only  $150,000  of  the 
proceeds  of  the  bonds  have  been  expended 
in  the  construction  of  the  road  in  Green 
county,  or  by  reason  of  the  fact  that  the 
flame  has  not  been  built  through  the  county. 
These  questions  turn  largely  upon  the 
proper  interpretation  of  the.  so-called  con- 
ditions upon  which  the  county  authorized 
these  bonds  to  be  issued. 

Upon   our   conference  after   the   original 
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argument  in  this  court,  we  were  in  doubt 
upon  some  of  the  questions  presented  for 
decision,  and  certified  them  to  the  Supreme 
Court  for  its  opinion.  One, — ^the  first  of 
the  questions, — as  that  court  thought,  in- 
volved too  many  points.  But  we  requested 
that,  if  that  question  should  be  deemed  too 
broad,  then  that  the  court  should  advise 
us  whether,  ''assuming  the  facts  to  be 
as  found,  w^as  a  bona  fide  purchaser  before 
maturity  of  these  bonds  and  coupons,  for 
value,  entitled  to  assume  in  his  purchase 
that  Green  county  had,  before  their  is- 
suance, been  fully  and  completely  exon- 
erated from  the  payment  of  the  capital 
stock  subscribed  for  by  the  county  court  of 
said  county  for  and  in  behalf  of  said  county 
to  the  Elizabethtown  &  Tennessee  Railroad 
Company?"  The  Supreme  Court  answered 
this  question  as  follows:  "Construing  the 
second  question  to  inquire,  not  whether 
there  is  conclusive  presumption,  but  wheth- 
er, on  the  facts  found,  there  is  any  pre- 
sumption at  all,  that  the  county  had  been 
exonerated  from  its  former  subscription  to 
another  railroad,  we  answer  it  'Yes.'  **  Quin- 
lan  V.  Green  County,  206  U.  S.  410,  61  L. 
ed.  860,  27  Sup.  Ct.  Rep.  606.  On  receiving 
this  answer,  we  heard  further  argiunent 
upon  the  consequences  of  the  opinion  given 
by  the  Supreme  Court  as  well  as  upon  the 
question  of  the  character  of  the  other  so- 
called  conditions  about  which  the  Supreme 
Court  expressed  no  opinion. 

We  agree  that  the  exoneration  of  Green 
county  from  any  liability  on  account  of  its 
former  subscription  to  another  railroad  was 
a  condition  precedent  to  the  issuance  of  the 
bonds,  and  that,  without  the  accomplish- 
ment of  this  condition,  the  plaintiff  cannot 
recover.  We  concede  tiiis,  although  we  can- 
not help  thinking  that  there  is  room  for 
the  belief  that  the  legislature  of  Kentucky 
intended  that  the  county  judge  should 
determine  when  and  whether  the  condition 
had  been  accomplished,  and  that  to  hold 
otherwise  is  to  suppose  that  these  bonds, 
although  they  were,  by  the  terms  of  the 
statute,  to  be  negotiable  coupon  bonds, 
would,  although  issued  and  put  upon  the 
market,  yet  be  clogged  with  doubt  of  their 
validity, — a  doubt  which  even  now  might 
be  and  still  is  urged  against  them.  Such 
bonds  would  not  be  marketable,  and  their 
purpose  would  be  utterly  defeated.  For 
this  reason  it  has  sometimes  been  held  that, 
although  the  statute  does  not  expressly 
nominate  any  officer  who  is  to  pass  upon 
the  execution  of  the  condition  precedent  to 
the  issue  of  such  bonds,  yet  that,  in  view 
of  the  consequences,  an  implication  might 
arise  that  the  legislature  intended  that 
the  officer  of  the  municipality  in  whose 
behalf  he  was  acting,  and  who  was  charged 
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with  the  custody  and  the  issuance  of  the 
bonds,  should,  before  delivering  them,  ascer- 
tain and  determine  whether  the  condition 
had  been  complied  with.  Especially  would 
this  be  so  when  the  question  whether  there 
had  been  a  compliance  is  one  which  calls 
for  the  exercise  of  judgment  upon  facts 
with  which  he  would  be  most  conversant. 
It  is  true  that,  in  most  of  these  cases,  per- 
haps in  all,  there  were  recitals  in  the  bonds 
of  the  regularity  of  the  anterior  proceed- 
ings or  the  fulfilment  of  conditions  preced- 
ent; but  it  would  seem  that,  for  other  rea- 
sons, if  it  is  intended  by  the  statute  that 
the  determination  of  the  fact  is  committed 
to  the  official  who  isssues  the  bonds,  such 
determination  ought  to  settle  the  fact.  If, 
in  such  conditions,  the  bonds  should  be  is- 
sued without  such  determination,  the  ques- 
tion would  be  open.  But  here  the  county 
judge  acted  advisedly.  In  the  order  that 
the  bonds  be  issued,  he  recites  that  he  was 
sufficiently  advised, — borrowing  an  expres- 
sion from  legal  procedure  to  denote  that  he 
had  taken  notice  of  and  considered  the  ques- 
tion whether  the  conditions  existed  which 
authorized  the  issuance  of  the  bonds;  in 
other  words,  that  he  had  exercised  the  func- 
tion devolved  upon  him.  Granting  what 
must  be  regarded  as  settled  by  authority, 
that  when  the  condition  consists  of  a  dis- 
tinct and  indubitable  fact,  and  nothing  is 
left  to  the  judgment  of  the  official  charged 
with  the  delivery  of  the  bonds,  his  delivery 
of  them  without  the  occurrence  of  the  con- 
dition would  be  unauthorized  and  the  bonds 
be  void,  yet  it  would  seem,  upon  principle, 
that  if  the  question  whether  the  condition 
has  been  accomplished  is  one  of  doubt  and 
uncertainty,  and  it  is  apparent  that  the  of- 
ficer who  has  charge  of  the  issuance  of  the 
bonds  is  to  determine  the  fact  of  compliance 
with  the  condition,  his  determination  would 
conclude  the  question,  and,  if  in  the  affirma- 
tive, bind  the  county.  This  is,  as  we  under- 
stand, the  doctrine  on  which  the  judgment 
of  the  Supreme  Court  in  Provident  Life  ft 
T.  Co.  V.  Mercer  County,  170  U.  S.  693, 
604,  42  L.  ed.  1156,  1161,  18  Sup.  Ct.  Rep. 
788,  was  finally  rested.  But,  wilhout  pur- 
suing that  subject  further,  we  are  of  opin- 
ion that,  upon  other  grounds,  the  question 
whether  Green  county  was  exonerated  from 
the  obligations  of  the  former  vote  should  be 
determined  in  the  affirmative.  We  may  say 
in  passing  that  there  seem  to  be  grave  rea- 
sons for  doubting  whether  Green  county 
ever  came  under  an  obligation  to  the 
Elizabethtown  &  Tennessee  Railroad  Com- 
pany. The  subscription  was  voted,  and  the 
county  court  ordered  its  clerk  to  subscribe 
for  the  stock.  But  that  was  all.  The  clerk 
did  not  subscribe.  No  bonds  were  ever 
issued,  and  no  stock  was  ever  delivered  or 
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tendered  to  the  county.  In  Bates  County 
V.  Winters,  112  U.  S.  325,  28  L.  ed.  744,  5 
Sup.  Ct.  Rep.  167,  Chief  Justice  Waite, 
after  referring  to  previous  cases,  summed 
up  the  rule  as  follows:  "That  rule  may 
be  stated  thus:  An  actual  manual  sub- 
scription on  the  books  of  a  railroad  com- 
pany is  not  indispensably  necessary  to  bind 
a  municipality  as  a  subscriber  to  the  capital 
stock.  If  the  body  or  agency  having  au- 
thority to  make  such  a  subscription  passes 
an  ordinance  or  resolution  to  the  effect  that 
it  does  thereby,  in  the  name  and  on  behalf 
of  the  municipality,  subscribe  a  specified 
amount  of  stock,  and  presents  a  copy  of 
that  ordinance  or  resolution  to  the  company 
for  acceptance  as  a  subscription,  and  the 
company  does,  in  fact,  accept,  and  notifies 
the  municipality,  or  its  proper  agent,  to 
that  effect,  the  contract  of  subscription  is 
complete,  and  binds  the  parties  according 
to  its  terms." 

This  is  a  careful  and  undoubtedly  cor- 
rect statement  of  the  law  upon  the  sub- 
ject. See  also  Morawetz,  Priv.  Corp.  §§  61, 
134;  Greene  v.  Sigua  Iron  Co.  31  C.  C.  A. 
458,  88  Fed.  203.  The  county  judge  might 
well  have  thought  that,  as  there  had  been 
no  complete  subscription  by  an  actual  sub- 
scription, and  by  the  acceptance  and  notifi- 
cation of  the  railroad  company,  the  county 
was  exonerated  from  its  vote  to  authorize 
the  proposed  subscription.  The  language 
of  the  condition  is  that  the  county  shall  be 
"exonerated  from  the  payment  of  the  capi- 
tal stock  voted  by  said  county  and  author- 
ized to  be  subscribed  by  said  Green  county 
court  to  the  Elizabethtown  &  Tennessee 
Railroad."  This  does  not  import  that  a 
completed  subscription  had  been  made,  but 
only  that  a  subscription  had  been  au- 
thorized by  the  former  vote;  and  the  coun- 
ty would  be  exonerated  if  the  subscription 
which  it  had  authorized  was  not  completed 
so  as  to  bind  the  county.  These  bonds  were 
not  issued  until  four  years  after  the  vote  of 
the  county  authorizing  the  subscription  for 
stock  of  the  Elizabethtown  &  Tennessee 
Railroad  Company  had  been  taken  and  re- 
corded. Meantime,  this  latter  company  had 
given  no  token  of  its  acceptance,  and  the 
county  had  taken  no  further  step  after  the 
direction  of  the  county  court  to  its  clerk 
to  make  the  subscription  upon  the  terms 
specified  in  the  order  submitting  the  ques- 
tion to  a  vote.  And  the  subscription  was 
never  completed.  What  more  complete  ex- 
oneration from  its  former  vote  could  the 
county  of  Green  have?  But,  to  return  to 
the  line  of  reasoning  which  we  were  intond- 
ing  to  pursue,  we  are  advised  by  the  answer 
of  the  Supreme  Court  that  there  was,  upon 
the  facts  found,  a  presumption  in  favor  of 
the  bonds  that  the  county  had  been  exon- 
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erated  from  tHe  vote  to  subscribe  to  the 
other  railroad  stock;  not  a  conclusive  pre- 
sumption, but  one  that  might  be  contro- 
verted. But  there  is  nothing  in  the  facts 
found  which  controvert  it.  On  the  con- 
trary, the  facts  confirm  the  presumption. 
A  long  time  has  elapsed  since  the  vote 
of  the  county  authorized  a  subscription  to 
the  Elizabethtown  k  Tennessee  Railroad 
Company's  stock,  several  times  the  length 
of  time  required  by  any  statute  of  limita- 
tions, even  supposing  there  had  been  a  com- 
plete agreement  for  the  subscription,  and 
no  step  had  been  taken.  If  it  be  said  that 
the  condition  must  have  existed  when  the 
bonds  were  issued  in  order  to  make  them 
valid,  and  that  the  lapse  of  time  since  is 
immaterial,  the  answer  is  that  though,  in 
one  sense,  this  is  true,  yet,  in  another 
sense,  it  is  important,  for  the  fact  that 
nothing  had  since  been  done  by  either  party 
upon  the  footing  of  the  vote  is  pregnant 
evidence  to  show  that,  when  these  bonds 
were  issued,  neither  the  county  nor  the 
Elizabethtown  ft  Tennessee  Railroad  Com- 
pany regarded  itself  as  under  any  contract 
relations  with  the  other.  It  may  be  that, 
if  a  formal  release  was  necessary,  there 
might  be  some  weight  in  the  suggestion 
that  the.  trial  court  has  found  that  no  such 
release  was  ever  given,  and  that  this  would 
controvert  the  presumption  that  the  county 
had  been  exonerated.  But,  as  the  Supreme 
Court  said  in  its  opinion,  'no  formal  re- 
lease was  necessary.  "It  [the  condition] 
was  completely  fulfilled  if,  from  any  cir- 
cumstance, it  should  appear  that  the  coun- 
ty had  been  effectively  relieved  from  any 
liability  on  account  of  the  vote  in  aid  of 
the  Elizabethtown  k  Tennessee  Railroad." 

We  come,  then,  to  the  question  whether 
the  other  provisions  of  the  vote  on  which 
the  bonds  in  suit  were  issued,  namely,  "that 
said  company  shall  locate  and  construct 
said  railroad  through  said  county  of  Green 
.  .  .  and  shall  expend  the  amount  so 
subscribed  within  the  limits  of  Green  coun- 
ty," were  conditions  precedent  to  the  issue 
of  the  bonds,  or  were  stipulations  imposed 
upon  the  Cumberland  k  Ohio  Railroad  Com- 
pany by  its  acceptance  of  the  subscription, 
llie  acceptance  of  a  contract  or  an  obliga- 
tion which  also  in  terms  imposes  obliga- 
tions upon  the  obligee,  and  whereupon  th* 
latter  seeks  and  obtains  the  benefit  of  the 
contract,  binds  the  latter  for  their  perform- 
ance, although  he  may  not  have  expressly 
undertaken  to  be  bound.  Bishop,  Contr.  2d 
ed.  §  203;  1  Parsons.  Coutr.  9th  ed.  §  13, 
note  1;  Storm  v.  United  States,  94  U.  S. 
76,  24  L.  ed.  42. 

The  question  whether  the  i)erformance  of 
a  stipulation  in  a  contract  is  a  condit'on 
precedent  to  the  performance  of  other  stipu- 
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lations    in    it   depends    upon    the    order    in 
'^hich   the   parties  intend  the  several  stipu- 
lations  to   be  perfofmed.     The  calling  of  a 
provision  or  stipulation  a  condition  is  not 
conclusive,  and  if,  from  the  contract  or  other 
circumstances,  it  is   seen  that  it  was  not 
the    intention  of   the   parties   that  its   per- 
formance   should  be  a  condition   precedent, 
it  will    not  be  held  to  be  such.     Stanley  ▼. 
Colt,    5    Wall.    119,    18   L.   ed.   602;    Union 
Stockyards  Co.  v.  Xashville  Packing  Co.  72 
C.   C.   A.    105,  140  Fed.  701,  704;   Sohier  ▼. 
Trinity    Church,    109  Mass.    1;    Greene    v. 
O'Connor,    18  R.   I.   66,    19  L.R.A.  262,  25 
Atl.  692 ;  Scovill  v.  McMahon,  62  Conn.  378, 
21   L.R.A.  68,  36  Am.  St.  Rep.  350,  26  Atl. 
479;    Hartung  v.  Witte,  59  Wis.  286,  18  N. 
W.    176.     "Conditions  have  no  idiom,"  said 
Virgin,  Judge,  in  Bucksport  &  B.  R.  Co.  v. 
Brewer,    67    Me.    295.      "Whether    they   be 
precedent  or  subsequent  is  a  question  pure- 
ly of  intent,  and  the  intention  must  be  de- 
termined by  considering  not  only  the  words 
of   the   particular  clause,  but  also  the  lan- 
guage of  the  whole  contract,  as  well  as  the 
nature  of  the  act  required  and  the  subject- 
matter  to  which  it  relates."    Conditions  are 
not  favored,  and  a  provision  will  not  be  con- 
strued as  such  unless  the  intention  is  clear. 
5  Am.  k  Eng.  Enc.  Law,  p.  602 ;  Clapham  ▼. 
Moyle,  1  Lev.  156;  Shep.  Touch.  122;  Huff 
▼.    Nickerson,    27    Me.    106.      "Where    the 
language  of  an  agreement  can  be  resolved 
into  a  covenyit,"  said  Bell,  Judge,  in  Pas- 
chall  V.  Passmore,  15  Pa.  295,  307,  "the  ju- 
dicial inclination  is  so  to  construe  it;  and 
hence  it  has  resulted  that  certain  featurea 
have  ever  been  held  essential  to  the  con- 
stitution of  a  condition.     In  the  absence  of 
any  of  these,  it  is  not  permitted  to  work 
the  destructive  effect  the  law  otherwise  at- 
tributes to  it." 

The  question  we  are  now  considering  was 
mentioned,  but  not  passed  upon,  by  the 
Supreme  Court,  because  it  was  not  includ- 
ed in  our  request  for  its  opinion.  But  we 
think  it  apparent,  for  many  reasons,  that 
the  performance  of  these  conditions,  so 
called,  was  not  intended  to  be  required  be- 
fore the  delivery  of  the  bonds.  The  sub- 
scription for  the  stock  of  a  railroad  com- 
pany by  a  municipality,  and  the  issue  o^ 
negotiable  bonds  in  payment  therefor  for 
the  purpose  of  providing  means  to  assist  in 
the  construction  of  a  railroad  within  its 
limits,  is  a  transaction  familiar  to  every- 
one. It  is  not  a  transaction  whereby  the 
municipality  contracts  with  the  company  to 
build  a  road,  but  is  intended  to  provide 
means  to  assist  the  company  in  building  it, 
in  consideration  of  acquiring  a  part  of  its 
stock,  and  of  the  expected  advantages  of 
the  road  to  the  community.  The  statute  of 
Kentucky  under  which  these  bonds  were 
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issued  indicates  very  clearly,  as  we  think, 
that  the  bonds  authorized  were  expected  to 
be  negotiated  for  the  means  to  use  in  the 
construction  of  the  road.  It  is  provided 
that  they  shall  be  payable  to  the  bearer, 
that  they  shall  have  interest  coupons  at- 
tached payable  semiannually  in  the  city  of 
New  York,  and  that  the  bonds  shall  be  pay- 
able at  a  designated  time,  which  may  be 
as  long  as  thirty  years  after  their  date. 
They  were  thus  required  to  possess  the  at- 
tributes of  commercial  paper  adapted  to 
sale  in  public  markets.  And  the  proposi- 
tion on  which  the  electors  of  Green  county 
voted  followed  in  all  particulars  the  pro- 
visions of  the  statute.  And  when  it  was 
provided  that  the  company  "shall  expend 
the  amount  so  subscribed  within  Green 
county,"  we  cannot  doubt  that  what  was 
meant  was  that  the  proceeds  of  those  bonds 
should  be  so  used,  and  not,  as  has  been  sug- 
gested, that  the  company  should  have  ex- 
pended some  other  money  equal  in  amount 
to  the  bonds.  Such  a  construction  as  would 
lead  to  the  result  suggested  would  leave 
the  company  without  the  ready  means  to 
build  thcf  road  which  it  was  the  purpose  to 
provide  for.  Moreover,  there  is  a  plain  dis- 
tinction made  in  the  proposition  voted  in 
the  very  terms  employed.  In  regard  to  the 
requirements  we  have  been  last  considering, 
the  question  was  whether  the  county  would 
subscribe  for  the  stock  and  pay  for  it  in 
county  bonds,  upon  condition  that  the  com- 
pany should  construct  its  road  as  men- 
tioned; but  where  the  proposition  comes  to 
the  matter  of  the  exoneration  from  the 
vote  to  the  other  railroad,  that  was  ex- 
pressly made  a  condition  to  the  issuance  of 
the  bonds  or  the  payment  of  any  part  of 
them.  The  failure  to  append  this  condi- 
tion to  the  preceding  provisions,  and  the 
introduction  of  the  positive  inhibition  here 
employed,  are  persuasive  evidence  that  a 
distinction  was  contemplated  in  the  vote. 
To  bear  the  construction  that  the  former 
were  intended  to  be  conditions  precedent, 
we  should  need  to  have  the  inhibition  locat- 
ed in  those  clauses  also.  The  abrupt  change 
is  significant  of  a  difference  in  purpose. 

Other  reasons  are  also  suggested  by  coun- 
sel; but  we  cannot  doubt  that,  for  those  we 
have  mentioned,  the  proper  construction  to 
be  given  to  the  proposition  submitted  to, 
and  authorized  by,  the  electors  of  Green 
county,  is  that  the  railroad  company  should, 
upon  its  acceptance  of  the  subscription,  and 
the  delivery  of  the  stock  by  one,  and  of  the 
bonds  of  the  other,  come  under  an  obliga- 
tion to  comply  with  those  terms  of  the 
proposition  voted.  And  we  reach  this  con- 
clusion without  regard  to  the  question  of 
an  estoppel  arising  upon  the  fact  that  the 
county    accepted   the    stock,    and   has   con- 
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tinued  to  retain  it.  If  the  question  of  the 
intention  were  in  doubt,  the  interpretation 
given  by  the  county  to  its  vote  by  payin|^ 
the  interest  would  be  persuasive  of  its  un- 
derstanding at  the  time  of  the  transaction. 
We  think  the  bonds  were  lawfully  issued, 
and  that  the  fact  that  the  company  has 
not  performed  the  stipulations  of  the  agree- 
ment which  it  made  as  a  consideration  for 
the  bonds  does  not  invalidate  them,  when, 
as  appears,  the  delivery  of  the  bonds  was 
final,  and  they  have  passed  into  the  hands 
of  other  parties  for  value,  as  it  was  the 
evident  intention  of  the  statute  that  they 
would  do.  We  need  not  inquire  whether 
the  county  could  have  made  a  partial  de- 
fense against  these  bonds  upon  the  ground 
that  there  had  been  a  partial  failure  of  con- 
sideration if  the  railroad  company  had  held 
them  and  were  now  bringing  suit  upon 
them.  The  holder  of  negotiable  paper  is 
entitled  to  the  benefit  of  the  presumption 
prima  facie  that  he  or  some  previous  hold- 
er whose  title  he  haiT  acquired  is  a  pur- 
chaser in  good  faith  and  for  value  before 
maturity,  in  the  Usual  course  of  business, 
and  without  notice  of  any  circumstances 
impeaching  its  validity;  and  that  he  is  the 
owner  thereof,  if  it  is  payable  to  bearer. 
Dan.  Neg.  Inst.  §812.  Nothing  is  here 
shown  to  contravene  these  presumptions. 
Of  course,  it  must  always  appear  that  the 
obligor  was  competent  in  law  to  incur  the 
obligation,  and  had  in  fact  attempted  to  in- 
cur it.  We  do  not  understand  that  the 
absence  of  a  recital  in  municipal  bonds  that 
the  conditions  to  their  issue  have  been  com- 
plied with  deprives  them  of  their  character 
of  negotiable  instruments  or  of  the  ordi- 
nary presumptions  which  attend  such  in- 
struments. Recitals  of  that  character  re- 
late to  the  regularity  of  the  proceedings 
precedent  to  their  issue,  and,  if  the  recitals 
cover  the  necessary  facts,  conclusively  estab- 
lish it.  But  when,  in  a  case  where  there 
are  no  such  recitals,  proof  is  made  that  the 
proceedings  were  in  fact  regular,  the  bonds 
are  entitled  to  the  same  presumptions  in 
their  subsequent  negotiation  as  if  they  had 
contained  such  recitals. 

It  is  suggested  that  the  finding  of  the 
court  "that  the  plaintiflf  is  a  citizen  of 
the  state  of  New  York,  and  was  so  when 
this  action  was  instituted  on  the  28th  day 
of  March,  1899,  and  that  the  plaintiff  was 
the  bona  fide  holder  for  value  of  the  bonds 
And  coupons  sued  on,  and  fully  entitled  to 
sue  the  defendant  thereon  in  this  court," 
was  intended  only  to  say  that  the  citizen- 
ship of  the  plaintiflf  was  such  as  to  entitle 
him  to  sue  in  the  Federal  court.  But  this 
court,  in  its  question  to  the  Supreme  Court, 
construed  this  finding  to  be  also  a  finding 
that  the  plaintiff  was  a  bona  fide  holder  for 
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value,  and  the  Supreme  Court  certainly  so 
construed  it,  as  is  shown  in  the  statement 
of  facts,  and,  we  have  no  doubt,  correctly. 
That  part  of  the  finding  of  facts  had  no 
relevancy  to  the  question  of  jurisdiction. 
If  she  was  a  citizen  of  New  York,  and  was 
the  holder  of  the  bonds,  she  was  entitled  to 
sue.  The  question  of  whether  she  was  a 
bona  fide  holder  for  value  was  a  question 
upon  the  merits  of  the  case.  The  phrase 
which  the  court  below  employed  was  one 
peculiar  to  the  law  of  negotiable  instru- 
ments, and  ought  to  be  construed  in  the 
sense  in  which  it  is  there  employed.  But 
it  really  is  not  material.  If,  as  we  hold,  the 
bonds  were  lawfully  issued,  the  presump- 
tions of  law  would  clothe  the  plaintiff,  if 
she  was  the  holder,  with  the  character  of 
a  bona  fide  holder  for  value. 

The  judgment  of  the  Circuit  Court  must 
be  reversed,  with  directions  to  enter  a  judg- 
ment in  favor  of  the  plaintiff  for  tlie 
amount  of  the  bonds  and  coupons,  vnth  in- 
terest on  the  coupons  from  the  time  they 
severally  fell  due,  and  interest  on  the  prin- 
cipal of  the  bonds  from  the  date  when  the 
latest  coupons  thereon  severally  fell  due. 

liurton.  Circuit  Judge,  dissenting: 
I  must  in  this  case,  and  contrary  to  the 
usual  practice  of  this  court,  express  openly 
the  grounds  for  my  dissent  to  the  conclu- 
sions reached  in  this  case. 

The  county  has  not  obtained  a  road  eon- 
structed  by  the  company  to  whose  stock  it 
proposed  to  subscribe.  Its  money  has  be^ 
thrown  away.  This  suit  involves  its  prob- 
able liabilily  upon  an  issue  of  bonds  ag- 
gregating $250,000.  This  series  of  bonds, 
with  interest  already  past  due,  aggregate 
three  fourths  of  a  million.  For  this  the 
county  will  obtain  nothing!  To  prevent 
just  such  a  possible  result  the  legislature 
provided  that  subscriptions  by  counties 
might  be  voted  conditionally.  The  condi- 
tions which  the  county  demanded  were  in- 
tended to  absolutely  secure  the  building  of 
the  road.  By  subtilty  of  construction,  upon 
which  I  express  no  opinion,  two  of  these 
conditions  are  said  now  to  be  only  cove- 
nants, and,  therefore,  worthless  against  an 
insolvent  and  nonexistent  raihvay  company. 
For  at  least  thirty  years  the  county  has 
denied  its  liability,  and  refused  payment  of 
interest.  When  this  denial  had  been  so 
long  acquiesced  in  that  the  bonds  were  pur- 
chaseable  for  little  more  than  the  value  of 
wall  paper,  as  stated  at  the  bar,  they  are 
acquired  by  speculators,  who  now  urge  that, 
during  all  this  long,  long  period  of  repudia- 
tion, the  defense  of  the  county  has  been 
growing  weaker  and  weaker,  and  that  time, 
which  usually  only  fortifies  a  defensive 
position,    has    all   this   time   been   making 
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bonds  valid  which  were  invalid  when  issued. 
I  will  not  willingly  aid  in  the  destruction 
of  the  settled  principles  which  tend  to  the 
security  of  commercial  paper.  Neither  will 
I  a^pree  to  strain  a  finding  of  facts  to  hold  a 
county  upon  obligations  which,  in  my  judg- 
ment, were  never  binding  either  in  the 
forum  of  law  or  conscience. 

The  principal  grounds  upon  which  I  find 
myself  unable  to  agree  with  the  court  are 
thebe: 

1.  The  opinion  and  conclusion  conflicts 
with  the  settled  views  of  the  Supreme  Court 
in  respect  to  the  most  important  ground 
upon  which  it  rests.  Assuming  that  the 
mere  fact  of  issuing  these  bonds  by  the 
county  judge  was  a  determination  that  the 
conditions  had  been  complied  with  which 
authorized  their  issuance,  that  determina- 
tion only  raised  a  presumption  in  favor  of 
one  who  should  take  the  bonds  before  ma- 
turity,, for  value,  and  without  actual  notice 
of  the  real  facts  of  the  case  at  the  date  of 
issuance.  This  is  so  because  the  bonds  were 
without  recital.  This  much  was  the  plain 
ruling  of  the  Supreme  Court  in  Buehanan  v. 
Litchfield,  102  U.  8.  278,  26  L.  ed.  138,  and 
Citizens'  Sav.  k  L.  Asso.  v.  Perry  County, 
156  U.  8.  692,  39  L.  ed.  580,  15  Sup.  Ct. 
Rep.  547.  In  this  very  ease  we  certified 
the  question  as  to  the  presumption  upon 
which  a  purchaser  before  maturity  for  val- 
ue might  act  in  purchasing  bonds  with- 
out recital.  Referring  to  the  tendency 
of  some  of  the  earlier  cases  to  deny  to 
bonds  in  the  hands  of  innocent  holders  any 
other  defense  than  want  of  power,  the  court 
said  that  tendency  had  been  "arrested"  by 
the  cases  I  have  cited  above,  which  cases, 
it  is  said,  held  "that  the  mere  facts  of  the 
subscription  to  stock  and  issue  of  bonds  con- 
taining no  recital  left  it  open  to  the  obligor 
to  show  that' a  condition  precedent  had  not 
been  fulfilled."  "But,"  added  the  court, 
"these  cases  in  no  way  conflict  with  the 
view  expressed  by  Mr.  Justice  Strong  in 
Pendleton  County  v.  Amy,  13  Wall.  297,  20 
L.  ed.  579,  and  by  Mr.  Justice  Bradley  in 
Coloma  V.  Eaves,  92  U.  S.  484,  23  L.  ed. 
579,  that  a  presumption  arises  from  the 
mere  fact  of  subscription  and  issue,  though 
not  a  conclusive  one.  Independent  of  au- 
thority such  a  presumption  exists,  and  is 
but  an  instance  of  the  broader  presumption 
that  ofilcers  charged  with  the  performance 
of  a  public  duty  perform  it  correctly."  My 
Brethren  do  not,  as  I  read  the  opinion  of 
the  court)  accept  this  as  an  applicable  rule 
of  law  or  an  authoritative  decision  in  this 
case.  It .  is,  in  conclusion  of  an  argiunent 
in  favor  of  the  conclusiveness  of  facts  de- 
termined by  the  county  judge,  refusing  the 
delivery  of  the  bonds  here  in  question,  said : 
"His  delivery  of  them  without  the  oceur- 
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rence  of  the  conditions  would  be  unauthor- 
ized and  the  bonds  be  void;  yet  it  would 
seem  upon  principle  that  if  the  question 
whether  the  conditions  had  been  accomp- 
lished is  one  of  doubt  and  uncertainty,  and 
it  is  apparent  that  the  officers  who  had 
charge  of  the  issuance  of  the  bonds  are  to 
determine  the  fact  of  compliance  with  the 
condition,  his  determination  would  conclude 
the  question,  and,  if  in  the  affirmative,  bind 
the  county." 

It  is  evident  that  the  error  of  the  court 
in  the  matter  I  have  referred  to  is,  after 
all,  the  real  groimd  of  the  conclusion 
reached  and  its  judgment  colored  by  the 
view  before  expressed. 

2.  The  conclusion  is  next  placed  upon 
the  theory  that  no  subscription  had  ever 
been  made  to  the  capital  stock  of  the  Eliza- 
beth town  k  Tennessee  Railroad  Company, 
although  one  was  authorized.  It  is  stated 
in  the  opinion  that,  although  the  subscrip- 
tion was  voted,  and  the  county  court  or- 
dered its  clerk  to  subscribe  for  the  stock, 
"the  derk  did  not  so  subscribe."  It  is  also 
said,  that,  when  the  bonds  here  involved 
were  issued,  the  said  Elizabethtown  k  Ten- 
nessee Railroad  Company  had  given  no 
token  of  its  acceptance,  and  the  county  had 
taken  no  further  step  after  the  direction  of 
the  county  court  to  its  clerk  to  Aake  the 
subscription  upon  the  terms  specified.  Both 
in  this  court  and  in  the  Supreme  Court  this 
case  has  proceeded  upon  the  theory  that  a 
subscription  had  been  made  as  authorized. 
The  condition  precedent  presupposes  a  sub- 
scription had  been  made  from  which  the 
county  was  to  be  released.  The  defense  has 
been  that  it  was  invalid,  because  the  au- 
thority had  been  delegated  to  the  clerk,  and 
€hat  the  case  of  Mercer  County  Ct.  v.  Ken- 
tucky River  Nav.  Co.  8  Bush,  300,  was  an 
express  authority  supporting  the  county 
judge's  assumption  that  a  subscription  so 
made  was  void  as  a  delegation  of  power 
which  could  not  be  delegated.  The  subse- 
quent case  of  Green  County  v.  Shortell,  116 
Ky.  108,  75  S.  W.  25 1«  was  an  action  upon 
some  of  the  same  series  of  bonds  here  in  is- 
sue, and  the  Kentucky  court  there,  assum- 
ing that  the  Subscription  had  been  made, 
distinguished  the  former  case  upon  the 
ground  that,  in  the  former  case,  the  clerk 
or  commissioner  had  a  discretion  to  exer- 
cise, while  in  the  case  before  it  he  bad  none, 
the  terms  and  conditions  being  settled  al- 
ready. There  is  no  finding  that  no  sub- 
scription had  ever,  in  fact,  been  made  by 
the  clerk,  as  directed.  The  presumption 
that  the  clerk,  as  a  public  official,  correctly 
discharged  his  duty,  ought  to  stand  as  well 
when  the  presumption  operates  in  favor  of 
the  county  as  it  does  when  its  efifect  is 
detrimental.      The    only     finding    of    fact 
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which  bears  upon  the  question  is  the  seven- 
teenth. That  reads  as  follows:  'That  no 
formal  or  express  exoneration  of  said  coun- 
ty from  the  payment  of  said  last-named 
subscription  was  ever  made  or  attempted, 
but  nothing  further  has,  up  to  this  date, 
ever  been  done  in  respect  to  it,  and  neither 
bonds  by  the  dounty  nor  stock  by  the  said 
last-named  railroad  company  have  ever  been 
issued  or  delivered  in  execution  of  said  or- 
ders or  under  the  terms  of  said  subscrip- 
tion." 

This  finding  plainly  assumes  that  there 
had  been  a  subscription,  not  a  mere  au- 
thority to  subscribe.  What  is  said  as  to 
nothing  further  having  been  done  evidently 
refers  to  acts  subsequent  to  the  subscrip- 
tion. But  it  is  not  important  that  no 
formal  subscription  was  made  by  the  clerk. 
He  was  commended  to  do  a  purely  admin- 
istrative act,  and  he  could  have  been  co- 
erced to  do  it  by  writ  of  mandamus.  The 
liability  of  the  county  upon  the  vote  and 
the  order  of  the  county  court  was  the  gist 
of  the  matter,  and  fastened  a  liability  upon 
the  coimty  from  which  it  required  exonera- 
tion as  a  condition  precedent  to  another  lia- 
bility. 

3.  I  disagree  as  to  the  effect  of  the  lapse 
of  time  since  these  bonds  were  issued  upon 
their  validity.  I  cannot  agree  that  the  lia- 
bility to  this  plaintiff  rested  upon  any  bet- 
ter foundation  when  he  started  this  suit  in 
1899  than  if  he  had  sued  at  date  of  the 
earliest  maturing  coupon.  The  authority 
to  make  a  subscription  at  all  depended  upon 
the  performance  of  the  antecedent  condition 
of  exoneration  from  liability  on  account  of 
the  former  subscription  to  a  different  com- 
pany. Yet,  within  thirteen  months  after 
the  order  of  the  court,  directing  a  subscrip- 
tion by  its  clerk  to  the  Elizabethtown  k 
Tennessee  Railroad  Company,  we  find  the 
county  judge  making  the  subscription  here 
involved.  If  the  condition  precedent  had 
not  been  performed  then,  the  act  was  with- 
out authority.  In  payment  of  this  sub- 
scription he  issued  the  bonds  in  suit  in 
batches,  beginning  in  January,  1872,  and 
completing  the  issue  in  April  of  the  same 
year.  The  bonds  bear  date  of  April  1,  1871. 
Now,  neither  at  the  date  of  the  subscrip- 
tion, June,  1869,  nor  at  the  date  of  the 
bonds,  April,  1871,  nor  at  the  date  of  their 
issuance,  between  January  and  April,  1872, 
had  there  been  any  compliance  with  the 
condition  in  respect  of  exoneration  from  th^ 
prior  liability  by  the  execution  of  any  re- 
lease, exoneration,  or  through  the  judgment 
oi  any  court.  The  only  finding  of  fact  in 
respect  of  this  condition  is  the  seventeenth 
finding  of  fact,  set  out  above.  That  there 
had  been  "no  formal  or  express  exonera- 
tion" is  expressly  found.  Then,  upon  what 
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fact^  are  we  to  predicate  an  exoneration? 
None  are  found  except  the  vague  statement 
that  "nothing  further  up  to  this  date  [has] 
ever  been  done  in  respect  to  it,  and  neither 
bonds  by  the  county  nor  stock  by  the  last- 
named  railroad  company  has  ever  been  is- 
sued or  delivered  in  execution  of  said  or- 
ders or  under  the  terms  of  said  subscrip- 
tion." The  plain  meaning  is  that  neither 
the  county  nor  the  railroad  company  took 
any  further  step  in  pursuance  of  the  sub- 
scription. Why?  Many  reasons  may  be 
conjectured.  After  years  of  effort  to  ob- 
tain subscriptions  enough  to  carry  out  the 
project,  the  promoters  may  have  become 
disheartened,  and,  finding  themselves  un- 
able to  comply  with  the  conditions,  made  no 
issue  of  shares  and  no  demand  of  payment 
of  this  subscription.  But,  if  the  lapse  of 
time  without  demand  for  payment  or  tender 
of  stock  at  the  date  of  the  issuance  of  these 
bonds  was  not  such  as  to  raise  a  legal  pre- 
sumption of  abandonment  or  release,  the 
bonds  when  issued  were  illegal,  as  having 
been  issued  before  there  had  been  any  re- 
lease or  exoneration,  formal  or  informal, 
express  or  implied.  If  then  illegal,  when 
did  they  become  good?  If  the  county  could 
not  have  defended  itself  when  the  bonds 
were  issued  against  its  liability  upon  the 
Elizabethtown  k  Tennessee  Railroad  sub-- 
scription,  would  there  have  been  any  pre- 
tense that  this  condition  precedent  had  been 
complied  with?  Twenty  years  went  by 
after  the  Elizabethtown  k  Tennessee  Rail- 
road subscription  was  made  before  this 
suit  was  brought.  How  does  it  happen  that, 
from  mere  lapse  of  time,  a  defense,  good 
when  these  bonds  were  unlawfully  issued 
and  put  upon  the  market,  has  become  in- 
effectual and  the  bonds  valid,  although  the 
applicable  evidence  then  and  npw  is  identi- 
cal? I  have  given  attention  to  what  is  said 
upon  this  subject  by  Mr.  Justice  Moody, 
who,  referring  to  the  determination  of  the 
county  judge  when  he  issued  these  bonds 
that  this  condition  of  exoneration  had  been 
complied  with,  said  that  ''the  fact  that  for 
thirty-eight  years  no  one  has  made  any 
claim  against  the  county  on  account  of  its 
supposed  liability  to  Rubsoribe  to  the  stock 
of  the  Elizabethtown  k  Tennessee  Railroad 
shows  conclusively  that  he  was  right.'*  But 
I  am  unable  to  regard  this  as  an  authorita- 
tive point  of  the  opinion.  The  single  ques- 
tion which  was  answered  related  only  to 
whether  "on  the  facts  found"  there  waa 
**any  presumption"  at  all  that  the  county 
had  been  exonerated.  This  was  answered 
in  the  affirmative.  It  is  evident  that  the 
court  did  not  mean  that  a  rebuttable  pre- 
sumption of  exoneration  had  become  con- 
clusive by  lapse  of  time*  aftor  the  fact  of 
issuance.     The   efToct  of   the   fact   that    th«» 
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railroad  company  had  done  nothing  musti 
in  reason,  be  limited  to  the  date  of  the  is- 
sue of  the  bonds.  If  the  inquiry  is,  indeed, 
whether  at  this  date,  thirty-eight  years 
after  the  subscription,  the  county  can  now 
be  regarded  as  relieved  from  liability,  I 
should  say  "Yes."  The  lapse  of  time  with- 
out an  action  brought  to  enforce  liability 
would,  undoubtedly,  raise  a  presumption  of 
a  release  or  abandonment.  Indeed,  the  posi- 
tive statutory  limitation  of  actions  would 
justify  a  holding  that  there  was  no  longer 
an  existing  liability  on  account  of  that  sub- 
scription. But,  if  the  subsequent  lapse 
of  time  is  to  be  given  effect,  then  I  insist 
that  the  conduct  of  the  plaintiff  and  his 
predecessors  in  title,  as  well  as  that  of  the 
county,  must  be  taken  into  account.  These 
bonds  were  dated  April,  1871.  They  ma- 
tured in  1891.  This  suit  was  brought  in 
1899.  The  coupons  which  matured  in  1878 
and  for  each  year  subsequent  are  sued  upon. 
Thus  for  more  than  twenty-one  years  the 
county  has  refused  to  pay  interest,  and  for 
all  that  time  this  plaintiff  and  those  from 
whom  he  took  the  bonds  have  acquiesced 
in  the  attitude  of  the  county.  Has  time 
been  steadily  strengthening  the  claim  of  the 
holder  and  destroying  the  defense  of  the 
county* 

4.  The  question  certified  assumed  that 
the  plaintiff  took  these  bonds  before  matu- 
rity. But  the  only  finding  in  respect  to  the 
status  of  the  plaintiff  is  the  first,  in  these 
words:  "The  court  finds  that  the  plaintiff 
18  a  citizen  of  the  state  of  New  York,  and 
was  so  when  this  action  was  instituted  on 
the  28th  day  of  March,  1899,  and  that  the 
plaintiff  was  then  the  bona  fide  holder  for 
value  of  the  bonds  and  coupons  sued  on,  and 
fully  entitled  to  sue  the  defendant  thereon 
in  this  court." 

That  finding,  I  think,  should  be  inter- 
preted as  .applying  to  the  plea  to  -the  juris- 
diction. That  plea  was,  by  agreement,  sub- 
mitted with  the  other  defenses.  It  pleaded 
that  the  plaintiff  was  not  the  bona  fide 
owner  of  these  bonds  when  this  suit  was 
brought,  March  28,  1899,  but  that  the  same 
bonds  and  coupons  had  before  been  in  suit 
in  the  same  court,  and  the  suit  abated  be- 
cause the  then  plaintiff,  Herman  H.  Heaton, 
was  a  fictitious  plaintiff,  the  real  owners  be- 
ing citizens  of  Kentucky,  and  that  Quinlan 
had  acquired  the  bonds  thereafter  only  for 
the  purpose  of  giving  jurisdiction  to  the 
circuit  court,  the  beneficial  plaintiffs  being 
citizens  of  Kentucky.  Issue  was  taken  up- 
on this  plea  as  to  whether  the  plaintiff  was 
the  real  owner  or  only  a  fictitious  plaintiff. 
The  very  terms  of  the  finding  indicate  that 
the  finding  was  a  response  to  this  plea  to 
the  jurisdiction.  But,  if  the  finding  be  con- 
strued as  both  a  finding  in  respect  to  the 
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issue  upon  jurisdiction  and  as  to  the  status 
of  the  plaintiff  as  the  holder  of  negotiable 
paper,  it  will  be  most  unjust  to  infer  from 
that  finding  that  the  plaintiff  acquired 
these  bonds  before  maturity,  as  implied  by 
the  second  interrogatory,  or  without  no- 
tice of  the  defenses  of  the  county.  This 
finding  is  ''that  on  March  28,  1899,"  plain- 
tiff was  the  bona  fide  holder  for  value  of 
the  bonds  and  coupons  sued  upon.  That 
date  is  the  date  of  tiie  bringing  of  this  suit, 
and  the  finding  was  enough  to  support  his 
claim  of  right  to  sue  in  a  United  States 
court,  there  being  diversity  of  citizenship. 

5.  But,  if  the  judgment  of  the  circuit 
court,  holding  that  the  conditions  precedent 
had  not  been  complied  with  and  that  the 
bonds  were  invalid,  is  to  be  reversed,  I 
think  common  justice  requires  that  there 
should  be  no  judgment  upon  these  findings 
against  the  county,  but  a  new  trial  award- 
ed. The  findings  of  fact  do  not  cover  all  of 
the  issues,  and  upon  those  to  which  they 
are  a  response  are  not  definite  or  full 
enough  to  justify  a  judgment  in  favor  of  the 
plaintiff.  If  it  is  of  any  moment  whether 
the  plaintiff  is  constructively  chargeable 
with  knowledge  of  the  situation  when  these 
bonds  were  issued,  then  it  is  important  to 
know  whether  he  took  these  bonds  before 
maturity,  or,  if  not,  whether  he  has  ac- 
quired the  title  of  one  who  did.  That  he  was, 
on  March  28,  1899,  the  bona  fide  holder  for 
value,  is  too  indefinite  to  justify  a  judgment 
for  him.  The  same  is  true  in  respect  to  the 
defensa  of  the  statute  of  limitations..  There 
is  no  finding  upon  this,  and  it  is  not  per- 
missible to  piece  out  defective  findings.  An 
examination  of  the  pleadings  will  show  that 
a  large  proportion  of  the  coupons  in  suit 
matured  prior  to  1884.  Obviously  the  de- 
fense of  the  statute  of  limitation  was  a 
good  defense  to  all  such  coupons,  unless  the 
plaintiff  can  in  some  way  show  that  it 
ought  not  to  apply  to  him.  But  there  is  no 
finding  as  to  this  defense.  Why  shall  the 
county  be  cut  off  from  the  benefit  of  this 
defense  by  refusing  to  award  a  new  trial 
and  the  direction  of  a  judgment  upon  the 
bonds  and  coupons  in  suitT 

When  a  jury  has  been  waived,  and  a  judg- 
ment rendered  upon  a  special  finding  of 
facts,  this  court,  if  it  find  that  the  judg- 
ment was  erroneous,  has  the  power  to  di- 
rect such  judgment  to  be  entered  as  the 
special  findings  require,  instead  of  awarding 
a  new  trial.  Ft.  Scott  v.  Hickman,  112  U. 
S.  150,  28  L.  ed.  636,  6  Sup.  Ct.  Rep.  66. 
But,  if  the  findings  are  doubtful,  obscure,  or 
defective,,  it  is  within  the  power  of  the 
court,  and  its  high  duty,  whenever  justice 
seems  to  require  such  action,  to  reverse  and 
remand  for  a  new  trial.  Graham  v.  Bayne, 
18   How.   60,    15   L.   ed.   265;    Flanders   v. 
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Tweed,  0  Wall.  425,  10  L.  ed.  678,  680;  St. 
Louis  V.  Western  U.  Teleg.  Co.  148  U.  S. 
92,  104,  37  L.  ed.  380,  385,  13  Sup.  Ct.  Rep. 
486;  Ward  ▼.  Cochran,  150  U.  S.  697,  608, 
37  L.  ed.  1195,  1198,  14  Sup.  a.  Rep.  230. 
No  judgment  ought  to  be  rendered  when 
the  findings  are  silent  as  to  a  fact  which  is 
essential  to  a  judgment.  An  imperfect  find- 
ing, like  an  imperfect  special  verdict,  can- 
not be  pieced  out.  The  burden  is  upon  him 
who  asks  a  judgment  to  produce  a  finding 
of  every  fact  necessary  to  support  it. 
Hodges  y.  Easton,  106  U.  S.  408,  27  L.  ed. 
169,  1  Sup.  Ct.  Rep.  307.  In  Ward  v. 
Cochran,  cited  above,  there  was  a  special 
verdict  in  an  action  of  ejectment  re- 
versed and  a  new  trial  awarded,  because 
there  was  no  finding  that  the  defendant's 
possession  was  adverse  and  exclusive,  al- 
though there  was  a  finding  that  the  defend- 
ant and  his  grantors  had  entered  into  pos- 
session of  the  land  in  controversy  under  a 
claim  of  ownership,  and  that  he  remained  in 
the  open,  continued,  notorious,  and  adverse 
possession  thereof  for  the  period  of  sixteen 
years.  Without  comment  we  adopted  this 
course  in  Anderson  v.  Messinger,  7  L.RA. 
(N.S.)  1094,  77  C.  C.  A.  179,  140  Fed.  929. 
In  Barber  v.  Coit,  56  C.  C.  A.  145,  118  Fed. 
272,  we  remanded  an  appeal  for  further  evi- 
dence, upon  our  own  motion,  "because  great 
injustice  might  be  done  it  the  case  is  to  be 
decided  upon  the  present  record." 

When  the  findings  of  fact  do  not  support 
a  judgment  against  the  plaintiff,  there  can 
be  no  judgment  for  the  defendant,  upon  a 
writ  of  error  sued  out  by  the  plaintiff, 
where  there  is  an  issue  made  by  the  de- 
fendant, material  in  character,  upon  which 
there  is  no  finding  of  fact.  Exchange  Nat. 
Bank  v.  Third  Nat.  Bank,  112  U.  8.  276, 
293,  28  L.  ed.  722,  728,  6  Sup.  Ct.  Rep. 
141.  When  the  trial  court  makes  no  finding 
upon  an  issue  made  by  the  pleadings,  be- 
cause it  was  deemed  unimportant,  a  court 
of  review  will  remaxid  for  a  finding  upon 
the  facts  bearing  upon  that  issue,  if  found 
to  be  material  to  a  judgment^  although  all 
of  the  evidence  relating  to  the  question  is  in 
the  record.  In  Abilene  v.  Cornell  Uni- 
versity, 66  C.  C.  A.  206,  118  Fed.  379,  382, 
the  circuit  court  of  appeals  for  the  eighth 
circuit  said  of  such  a  situation:  "We  might 
possibly  look  into  the  rejected  record  and 
the  rejected  depositions,  and  determine  the 
issue  arising  on  the  plea,  but,  by  so  doing, 
we  would  be  trying  on  appeal  an  issue  that 
was  not  tried  below." 

Where  an  omission  to  make  a  specific 
finding  of  fact  is  due  to  the  fact  that  the 
circuit  court  made  a  ruling  upon  a  matter 
of  law  which  rendered  such  a  finding  unim- 
portant, it  is  the  duty  of  the  court,  that 
justice  may  be  done,  to  reverse  and  remand, 
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under  §  701,  Rev.  Stat.,  for  such  further 
proceedings  to  be  had  in  the  inferior  court 
as  justice  may  require.  Little  Miami  k  C 
&  X.  R.  Co.  V.  United  States,  108  U.  S.  277. 
280,  27  L.  ed.  724,  726,  2  Sup.  Ct.  Rep.  627. 

Affirmed  by  Supreme  Court  of  United 
States  January  4,  1909,  211  U.  S.  582,  63  L. 
ed.— ,  29  Sup.  Ct.  Rep.  162,  170. 


MASSACHUSETTS    SUPBEMB    JUDI- 
CIAL COURT. 

C.  HENRY  KTMpATT. 

V. 

POST  PUBLISHINO  COMPANY. 


WILLIAM  GALLETLY 

V. 

SAME. 


C.  HENRY  KIMBALL 

▼. 

BOSTON  TRANSCRIPT  COMPANY. 


WILLIAM  GALLETLY 

SAME. 

(199  Mass.  248,  86  N.  E.  103.) 

Libel  ->-  Judicial  proceeding  —  priTilege. 

1.  The  publication  of  a  fair  report  of  a 

i'udicial  proceeding  without  malice  is  privi- 
eged  if  the  court  has  acted  upon  the  bill 
so  far  as  to  make  a  special  order  that  de- 
fendant appear  and  show  cause  why  an  in- 
junction should  not  be  issued  against  him. 
Same ->- corporate  meeting. 

2.  The  publication  by  a  newspaper  of  a 
report  of  a  meeting  of  a  private  corpora- 
tion, which  contains  libelous  statements 
made  by  stockholders  against  the  oiBcers,  is 
not  privileged. 

Same  —  aifferent  proceedings  —  separa- 
tion. 

3.  The  one  publishing  in  a  newspaper  a 
report  of  a  meeting  of  a  private  corporation 
and  of  a  bill  in  equity,  in  each  of  which 
the  same  libelous  matter  appears,  cannot 
avoid  liability  for  the  former  publication 
on  the  theory  that  the  latter  is  privileged, 
and  that  it  is  impossible  to  separate  the 
injury  done  bv  one  publication  from  that 
done  Dy  the  other. 

(June  16,  1908.) 


Case  Note.  —  Report  of  meeting  of  pri* 
vote  corporation  as  euhjed  of  pHvi' 
lege. 

The  foregoing  case  makes  a  very  clear 
distinction  between  the  publication  of  re- 
ports of  meetings  of  private  corporations 
and  reports  of  public  corporations  and 
quasi  corporations,  such  as  church  assoeia* 
tions,  medical  societies,  etc,  which  are  in- 
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I  EXCEPTIONS  by  plaintiffs  to  rulings  of 
J  the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  actions  brought  to 
recover  damages  for  the  alleged  publication 
of  certain  libels  which  resulted  in  verdict  in 
defendants'  favor.    Sustained. 

The  facta  are  stated  in  the  opinion. 

Messrs.  H.  N.  Allin  and  Bert  S.  Kemp 
for  plaintiffs. 

Messrs*.  Elder  A  Whitman  and  James 
Thomas  Pngh,  for  defendants: 

Fair  reports  of  judicial  proceedings,  even 
if  preliminary  or  ea  parte,  are  privileged  if 
made  without  actual  malice. 

Conner  v.  Standard  Pub.  Co.  188  Mass. 
474,  67  N#  E.  596;  Barrows  v.  Bell,  7  Gray, 
301,  66  Am.  Dec.  479;  Metcalf  v.  Times  Pub. 
Co.  20.  R.  I.  674,  78  Am.  St.  Rep.  900,  40 
Atl.  864;  Stuart  v.  Press  Pub.  Co.  83  App. 
Div..467,  82  N.  Y.  Supp.  401;  Ackerman  ▼. 
Jones,  5  Jones  ft  8.  43 ;  UsiU  v.  Hales,  L.  R. 
3  C.  P.  Div.  319;  Kimber  ▼.  Press  Asso. 
[1893]  1  Q.  B.  65. 

An  aocurate  report  of  a  portion  of  a  ju- 
dicial proceeding  will  still  be  privileged  if 
it  does  not  purport  to  be  a  report  of  the 
whole. 

Odgers,  Libel  ft  Slander,  2d  ed.  p.  258; 
Turner  v.  Sullivan,  6  L.  T.  N.  S.  130; 
Milissich  v.  Lloyds,  46  L.  J.  C.  P.  N.  S.  404. 

The  report  of  the  stockholders'  meeting 
was  privileged. 

Barrows  v.  Bell,  supra;  Qott  ▼.  Pulsifer, 
122  Mass.  235,  23  Am.  Rep.  822;  Connor 
V.  Standard  Pub.  Co.  supra;  Lawless  v.  An- 
glo-Egyptian Cotton  ft  Oil  Co.  L.  R.  4  Q. 
B.  262;  Ponsford  ▼.  Financial  Times,  16 
Times  L.  R.  248. 

If  either  report  is  privileged,  the  action 
cannot  be  maintained. 

Vicars  v.  Wilcocks,  8  East,  1. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

The  articles  of  which  the  plaintiffs  com- 
plain contained  reports  of  certain  proceed- 


ings in  court  and  also  of  a  meeting  of  stock- 
holders of  a  corporation  called  the  Burrows 
Lighting  ft  Heating  Company. 

So  far  as  respects  the  report  of  the  court 
proceedings,  the  articles  were  privileged. 
This  case  differs  materially  from  Cowley 
V.  Pulsifer,  137  Mass.  392,  50  Am.  Rep.  318. 
In  that  case  there  had  been  no  action  by  the 
court.  Here  the  bill  had  been  presented  to 
the  court  and  the  court  had  acted  upon  it 
so  far  as  to  make  a  special  order  that  the 
defendants  therein  should  appear  and  show 
cause  why  they  should  not  be  enjoined. 
This  act  of  the  court  was  a  judicial  pro- 
ceeding, and,  whatever  might  formerly  have 
been  the  rule,  it  was  a  subject  for  a  privi- 
leged report,  although  the  cause  had  not  yet 
been  finished.  It  was  an  act  begun  in  a 
case,  and  in  the  end  there  must  be  a  final 
decision.  The  words  of  Esher,  M.  R.,  in 
Kimber  v.  Press  Asso.  [1893]  1  Q.  B.  65, 
71,  seem  to  us  to  be  a  true  statement  of 
the  law  on  this  subject:  "I  am,  therefore, 
of  opinion  that,  where  the  proceedings  are 
such  as  will  result  in  a  final  decision  being 
given,  a  fair  and  accurate  report,  made  bona 
fide,  of  those  proceedings,  is  privileged,  al- 
though it  be  published  before  the  final  deci- 
sion." And  in  that  case  the  rule  was  ap- 
plied to  the  proceedings  upon  an  ea  parte 
application  for  the  issue  of  a  summons  on  a 
charge  of  perjury.  If  this  were  not  so  then, 
in  the  language  of  Lord  Esher,  ''the  ridicu- 
lous result  would  follow  that,  where  the 
trial  of  a  case  of  the  greatest  public  interest 
lasted  fifty  days,  no  report  could  be  pub- 
lished until  the  case  was  ended."  Kimber 
V.  Press  Asso.  supra,  and  cases  cited;  Met- 
calf V.  Times  Pub.  Co.  20  R.  I.  674,  78  Am. 
St.  Rep.  900,  40  Atl.  864,  and  cases  cited; 
McBee  v.  Fulton,  47  Md.  403,  28  Am.  Rep. 
465;  Ackerman  v.  Jones,  5  Jones  ft  S.  43; 
Stuart  V.  Press  Pub.  Co.  83  App.  Div.  467, 
82  N.  Y.  Supp.  401.  See  also  the  instructive 
case  of  Usill  v.  Hales,  L.  R.  3  C.  P.  Div.  319, 


vested  with  certain  powers  and  duties  im- 
mediately affecting  the  public.  As  indi- 
cated in  the  title,  this  note  will  be  con- 
fined to  reports  of  private  corporations. 

lliere  is  but  little  authority  upon  this 
Fubject. 

In  Parsons  v.  Surgey,  4  Post,  ft  F.  247, 
it  was  held  that  words  spoken  by  a  share- 
holder in  a  meeting  of  the  shareholders  of 
a  railroad  corporation  to  which  reporters 
and  the  public  had  been  invited  did  not  con- 
stitute a  privileged  communication.  The 
court  said:  "The  matter  was  certainly  on 2 
of  great  interest  and*  importance  to  the 
shareholders,  and  the  discussion  or  publica- 
tion of  the  results  to  them  would  have  beeii 
excused.  It  could  not,  however,  be  a  privi- 
le^d  communication  because  others  beside^) 
the  shareholders  were  invited  to  attend  the 
19L.R.A.(N.S.) 


meeting;  and  it  was  particularly  stated 
that  the  representatives  of  the  public  pre8<4 
would  be  there."  There  would  appear  to  be 
no  question  but  that  a  court  which  held 
that  words  spoken  bv  a  shareholder  to  the 
public  were  not  privileged  would  hold  that 
a  report  of  such  a  meeting  was  also  not 
privileged. 

In  Philadelphia,  W.  ft  B.  R.  Co.  v.  Quig- 
ley,  21  How.  202,  16  L.  ed.  73,  it  was  held 
that  the  communication  by  the  directors  of 
a  corporation  to  the  stockholders  of  evidence 
collected  by  them  as  to  the  conduct  of  their 
officers  and  agents  and  their  conclusions  up- 
on the  evidence  was  a  privileged  communica- 
tion in  the  absence  of  malice  or  bad  faith; 
but  the  privilege  did  not  extend  to  the  pres- 
ervation of  the  report  and  evidence  in  the 
permanent  form  of  a  book  for  distribution. 
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i^or  a  general  discussion  of  the  law  upon  this 
matter. 

The  articles  in  question  contained,  among 
others,  the  following  statements:  "At  the 
office  of  C.  Henry  Kimball,  97  Haverhill 
strQet,  officers,  stockholders,  and  lawyers  in- 
terested in  the  Burrows  Lighting  &  Heating 
Company  met  this  morning.  The  affairs  of 
the  Burrows  Lighting  &,  Heating  Company 
have  been  before  the  public  for  a  consider- 
able time,  and  are  apparently  in  a  badly 
tangled  condition.  An  order  of  notice  was 
recently  issued  by  the  superior  court  against 
C.  Henry  Kimball,  William  Galletly  and  the 
Burrows  Lighting  &  Heating  Company,  or- 
dering them  to  appear  in  court  on  Thursday 
of  this  week  to  show  cause  why  they  should 
not  be  restrained  from  holding  any  meeting. 
The  charges  were  that  the  holders  of  a  ma- 
jority of  the  capital  stock  of  the  company 
had  fraudulently  secured  control  over  416,- 
000  shares  of  stock.'' 

By  an  inspection  of  the  bill  in  equity  and 
of  the  the  order  of  the  court,  it  appears 
that  the  statement  in  the  articles  was  a  fair 
report  of  the  court  proceedings.  And  we  are 
further  of  opinion  that  the  ruling  that  the 
evidence  did  not  warrant  a  finding  of  malice 
was  correct.  So  far,  therefore,  as  the 
plaintiff  attempted  to  hold  the  defendants 
as  to  so  much  of  the  articles  as  related  to 
the  proceedings  in  court,  they  failed  to 
make  out  a  case. 

But  there  was  something  more  in  the  ar- 
ticles than  the  report  of  the  proceedings  in 
court.  There  was  a  report  of  the  meeting 
of  the  stockholders  of  a  private  corporation ; 
and,  unless  this  part  of  the  report  is  also 
privileged,  the  defense,  so  far  as  resting  up- 
on that  ground,  must  fail.  It  is  argued  by 
the  defendants  that  "the  public  is  interested 
and  concerned  in  a  meeting  of  stockholders 
of  a  corporation  such  as  is  described  in  the" 
articles  in  question,  and  that  reports  of  such 
meetings  are  privileged  if  fair  and  made 
without  malice.  But  the  difficulty  with  this 
argument  is  that,  unless  modified  by  stat- 
utory provision,  the  law  in  England  and  in 
this  commonwealth  always  has  been  other- 
wise. It  is  to  be  noted  that  we  are  not  deal- 
ing with  what  is  said  at  the  meeting,  nor 
with  the  person  who  said  it.  No  doubt  a 
stockholder  at  such  a  meeting,  speaking  to 
stockholders,  may  with  impunity  say  things 
derogatory  to  an  officer  or  the  manager  of 
the  company,  provided  that  what  he  says 
be  pertinent  to  the  matter  in  hand  and  he 
speaks  in  good  faith  and  without  malice. 
His  justification  rests  upon  the  fact  that 
he  is  speaking  to  the  stockholders  upon  a 
subject  in  which  he  and  they  have  an  inter- 
est. 

On  the  contrary,  we  are  dealing  with  a  re- 
port in  the  nature  of  a  repetition  of  the  de- 
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famatory  remarks,  which  report  is  made  by 
a  stranger,  having  no  interest  in  the  quosi- 
tion,  to  other  strangers,  called  the  public, 
equally  without  interest.  It  is  manifest 
that  the  grounds  for  the  privil^e  under 
which  the  original  speaker,  the  stockholder, 
is  protected  cannot  serve  the  publisher  of  the 
report.  Davison  v.  Duncan,  7  El.  &  BI.  231 ; 
De  Crespigny  v.  Wellesley,  5  Bing:  402.  The 
privilege  of  the  publisher,  if  any  he  has, 
must  rest  upon  other  grounds. 

It  is  stated  by  some  authorities  that,  bj 
the  common  law  of  England,  reports  of  ju- 
dicial and  parliamentary  proceedings  alone 
were  privileged.  While  it  is  said  by  Shaw, 
Ch.  J.,  in  Barrows  v.  Bell,  7  Gray,  301,  66 
Am.  Dec.  479,  that  this  statement,  unquali- 
fied, is  too  broad,  still  subsequent  decisions 
seem  to  show  clearly  that  in  England  the 
principle  of  privilege  is  confined  to  reports 
of  judicial  or  quasi  judicial  bodies.  No  privi- 
lege was  attached  to  the  report  of  other 
public  unofficial  meetings.  Hence,  if  in  such 
a  case  a  report  containing  any  defamatory 
statement  of  fact  was  printed  in  a  newspa- 
per, the  proprietor's  only  defense  was  that 
the  statement  was  true.  Furcell  v.  Sowler, 
L.  R.  1  C.  P.  Div.  781,  L.  R.  2  C.  P.  Div, 
216.  See  also  Odgers,  Libel  k  Slander.  4th 
ed.  Appx.  B,  and  the  authorities  therein 
cited.  Since  the  decision  in  this  last  case, 
the  law  has  been  somewhat  modified  so  far 
as  respects  official  and  other  public  meetings. 
But  these  statutes  have  been  somewhat 
strictly  construed,  and  even  now  a  fair  re- 
port is  not  always  safe.  Ponsford  v.  Finan- 
cial Times,  16  Times  L.  R.  248. 

The  subject  was  quite  freely  discussed  by 
Shaw,  Ch.  J.,  in  Barrows  v.  Bell,  ubi  supra, 
and  the  following  language  was  used  (7 
Gray,  313):  "Whatever  may  be  the  rule 
as  adopted  and  practised  on  in  En.^land.  we 
think  that  a  somewhat  larger  liberty  may  be 
claimed  in  this  country  and  in  this  common- 
wealth, both  for  the  proceedings  before  all 
public  bodies,  and  for  the  publication  of 
those  proceedings  for  the  necessary  informa- 
tion of  the  people.  So  many  municipal,  paro- 
chial, and  other  public  corporations,  and  so 
many  large  voluntary  associations  formed 
for  almost  every  lawful  purpose  of  benevo- 
lence, business,  or  interest,  are  constantly 
holding  meetings,  in  their  nature  public,  and 
so  usual  is  it  that  their  proceedings  are  pub- 
lished for  general  use  and  information,  that 
the  law,  to  adapt  itself  to  this  necessary  con- 
dition of  society,  must  of  necessity  admit 
of  these  public  proceedings,  and  a  just  and 
proper  publication  of  them,  as  far  as  it  can 
be  done  consistently  with  private  rights. 
This  view  of  the  law  of  libel  in  Massachu- 
setts is  recognized,  and  to  some  extent  sanc- 
tioned, by  the  case  of  Com.  v.  Clap,  4  Mass. 
163,  3  Am.  Dec.  212,  and  many  other  cases." 
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And  it  was  held  that  the  publication  by  a 
member  of  the  Massachusetts  Medical  So- 
ciety of  a  true  account  of  the  proceedings 
of  that  society  in  the  expulsion  of  another 
member  for  a  cause  within  its  jurisdiction, 
and  of  the  result  of  certain  suits  subsequent- 
ly brought  by  him  against  the  society  and 
its  members  on  account  of  such  expulsion^ 
is  privileged. 

The  above  language  of  the  court,  however 
liberal  its  construction,  is  not  to  be  under- 
stood as  applying  to  strictly  private  meet- 
ings. It  applies  at  the  most  only  to  meet- 
ings public  in  their  nature,  or  where  the 
proceedings  concern  the  public.  In  that  case 
it  was  said  that  the  charter  of  the  Massa- 
chusetts Medical  Society  "invested  the  so- 
ciety, their  members  and  licentiates,  with 
large  powers  and  privileges,  in  regulating 
the  important  public  interest  of  the  practice 
of  medicine  and  surgery,  enabled  them  to 
prescribe  a  course  of  studies,  to  examine 
candidates  in  regard  to  their  qualifications 
for  practice,  and  give  letters  testimonial  to 
those  who  might  be  found  duly  qualified 
It  was  also  stated  that  it  appeared  by  the 
acts  incorporating  this  society  that  it  was 
regarded  by  the  legislature  *'as  a  public  in- 
stitution, by  the  action  of  which  the  public 
would  be  deeply  affected  in  one  of  its  im- 
portant public  interests,  the  health  of  the 
people."  It  was  further  said  that  the  pro- 
ceedings of  which  the'  report  was  made 
"might  be  rightly  characterized,  as  in  the 
case  of  Farnsworth  y.  Storrs,  5  Gush.  412, 
as  quasi  judicial."  And  it  was  upon  the  lat- 
ter ground  that  the  communication  was  ad- 
judged to  be  privileged. 

The  case  before  us  is  entirely  different. 
The  meeting  was  simply  that  of  a  private 
corporation  invested  with  no  privileges  and 
owing  no  special  duties  to  the  public.  It 
was  an  ordinary  business  meeting.  Whether 
any  member  was  in  fraudulent  possession  of 
stock,  or  had  mismanaged  the  affairs  of  the 
corporation,  or  whether  the  plaintiffs  were 
unfit  to  continue  as  officers,  or  the  corpora- 
tion had  been  made  bankrupt,  were  matters 
with  which  the  public  were  in  no  way  con- 
cerned. The  meeting  was  for  the  stockhold- 
ers alone.  -Only  they  or  their  duly  consti- 
tuted agents  were  entitled  to  be  present.  The 
meeting  was  neither  public  nor  for  the  pub- 
lic purpose.  As  well  might  it  be  said  that  a 
private  conference  between  the  members  of  a 
partnership  on  partnership  matters  was  a 
public  meeting.  For  the  purposes  of  the 
meeting  it  might  have  been  necessary  for 
charges  to  be  made  by  one  stockholder 
against  another  stockholder  or  an  officer, 
and  that  the  charges  should  be  discussed  and 
th^ir  truth  or  falsity  determined;  and  so  far 
the  actors  were  well  within  the  privilege, 
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They  had  a  duty  to  perform  in  a  matter  in 
which  all  were  interested.  But,  for  obvious 
reasons  hereinbefore  stated,  the  mantle  of 
protection  cannot  cover  him  who,  having  no 
interest,  repeats  the  defamatory  words  to 
others  also  without  interest.  And  in  this 
matter  the  conductor  of  a  newspaper  stands 
no  better  than  any  other  person.  As  waa 
said  in  Sheckell  ▼.  Jackson,  10  Gush.  25-27, 
in  reply  to  a  contention  that  conductors  of 
the  public  press  are  entitled  to  peculiar  in- 
dulgence and  have  especial  rights  and  privi- 
leges, "the  law  recognizes  no  such  peculiar 
rights,  privileges,  or  claims  to  indulgence. 
They  have  no  rights  but  such  as  are  common 
to  all.  They  have  just  the  same  rights  that 
the  rest  of  the  community  have,  and  no 
more."  These  words,  although  spoken  more 
than  half  a  century  ago,  state  the  law  as  it 
exists  to-day,  except  so  far  aa  it  has  been 
modified  by  statute,  and  there  has  been  no 
statute  material  to  the  question  before  us. 
The  result  is  that  the  articles  were  not 
privileged  so  far  as  they  reported  the  pro- 
ceedings of  the  corporation. 

It  is  argued  by  the  defendants  that,  inas- 
much as  the  charge  in  the  bill  in  equity  was 
the  same  as  that  made  at  the  meeting,  name- 
ly, that  the  majority  of  the  stock  was  in  the 
fraudulent  possession  of  the  plaintiffs,  it  will 
be  impossible  for  the  plaintiffs  to  contend 
that  any  alleged  damage  was  suffered  from 
the  one  rather  than  from  the  other;  and 
therefore  if  one  report  is  privileged  the  ac- 
tion cannot  be  maintained.  This  is  unten- 
able. Even  if  the  charge  in  substance  is  the 
same,  it  is  evident  that  a  charge  made  in  a 
bill  in  equity  filed  in  court  may  not  be  re- 
garded as  so  serious  a  matter  as  a  charge 
made  by  one's  business  associates  in  a  busi- 
ness meeting.  The  difficulty  of  separating 
the  damages  gives  no  immunity  to  the  de- 
fendants. 

Exceptions  sustained. 


MASSACHUSETTS    SUPREME    JUBI- 
CIAIi  COURT. 

J.  HOWARD  STILES  et  al..  Selectmen  of 

Amesbury, 

v. 

CITIZENS'    ELECTRIC    STREET    RAIL- 
WAY COMPANY. 

(199  Mass.  394,  85  N.  E.  419.) 

Remedy  —  retpoactlve  —  validity. 

1.  A  statute  giving  a  right  to  resort  to  the 
courts  in  case  of  discontinuance  of  the  oper- 
ation of  a  railway  does  not  change  existing 
rights,  but  applies  to  proceedings  begun 
after  its  passage,  which  relate  to  acts  dons 
previously. 
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Same  —  application  of  statnte. 

2.  A  statute  giving  a  right  to  resort  to 
the  courts  if  a  railway  discontinues  the  use 
of  any  track  applies  to  past  as  well  as  fu- 
ture discontinuances. 

Street  railway  —  diRcontlnnance. 

3.  A  street  railway  company  having  only 
the  right  or  license  to  operate  its  tracks  in 
a  public  street  until  revoked  or  terminat- 
ed by  the  public  authorities  may  cease  to 
use  the  permission  granted,  and  discontinue 
the  operation  of  the  whole  track  covered  by 
a  particular  location  under  which  it  was 
built,  at  its  pleasure,  in  the  absence  of  any 
agreement  to  the  contrary. 

Same  —  legislative  control. 

4.  The  legislature  may  make  the  right  of  a 
,  street  railway  company  to  discontinue  the 

use  of  a  portion  of  its  tracks  subject  to  con- 
trol by  thp  railroad  commissioners  if  th« 
public  welfare  requires  their  continued  op- 
eration. 

(June  16,  1908.) 


RESERVATION  by  the  Supreme  Judicial 
Court  for  Essex  County  for  the  opinion 
of  the  full  bench  of  a  petition  by  the  select- 
men of  Amesbury  to  compel  the  resumption 
of  the  operation  of  a  portion  of  its  railway 
tracks  by  the  defendant  company.  Petition 
dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Anthony  W.  Reddy  and  Thom- 
as H.  Hoyt  for  petitioners. 

Mr.  Guy  W.  Cox,  for  respondent: 

The  statute  was  not  retroactive. 

Garfield  v.   Bemis,   2   Allen,  445. 

An  order  of  location  granted  by  the  se- 
lectmen of  a  town  to  a  street  railway  com- 
pany is  not  a  contract. 

Springfield  v.  Springfield  Street  R.  Co. 
182  Mass.  41,  64  N.  E,  577;  French  v.  Jones, 
191  Mass.  522,  7  L.R.A.(N.S.)  525,  78  N.  E. 
118;  Sherwood  v.  Atlantic  ft  D.  R.  Co.  94 
Va.  291,  26  S.  E.  943. 


Case    Note*  —  Right    of   street    railway  ,  structed  and  being  in  operation,  cannot,  at 


eotnpany  to  discontinue  line  in  ah' 
sence  of  statutory  or  contractual  pro^ 
vision  to  the  contrary. 

The  decision  in  Stiles  v.  Citizetvs'  Elfc- 
TRic  Street  R.  Co.  would  seem  to  throw  the 
balance  of  authority  in  favor  of  the  propo- 
sition that,  where  a  street  railway  company 
has  only  the  right  or  license  to  operate  its 
tracks  in  a  public  street,  it  may,  in  the  ab- 
sence of  statutory  or  contractual  provision 
to  the  contrary,  discontinue  such  line;  and 
mandamus  to  compel  its  operation  will  not 
lie. 

In  San  Antonio  Street  R.  Co.  ▼.  State,  90 
Tex.  520,  36  L.R.A.  662,  59  Am.  St.  Rep.  834, 
39  S.  W.  926,  it  was  held  that  a  street  rail- 
way company  cannot  be  compelled  by  manda- 
mus to  operate  an  abandoned  portion  of  its 
line,  whicn  has  been  built  under  a  mere  priv 


its  mere  will  and  discretion,  cease  and  aban- 
don the  operation  of  any  portion  thereof; 
the  court  saying:  "The  grant  being  exclu- 
sive, they  must  be  held  to  a  good  faith  in 
the  performance  and  fulfilment  of  their  du- 
ties. I  cannot  perceive  any  excuse  whatever 
by  which  the  respondent  company  can  be  per- 
mitted to  abandon  the  operation  of  any  part 
of  it.  That  a  portion  is  unprofitable,  or  thai 
a  portion  is  more  difficult  to  operate,  are  not 
valid  reasons  for  al;>andonment.  Its  appli- 
cation to  the  city  was  for  the  location  of  its 
tracks  over  the  whole  route.  The  terms  and 
conditions  of  the  ordinance,  and  the  ordin- 
ance, passed  on  the  faith  of  the  duty  of  tlie 
company  to  operate  its  road  over  the  entire 
route  located.  In  view  of  this  ordinance,  it 
must  be  conclusively  said  that,  if  one  part 
was  to  be  operated,  and  that  another  part 


lege  to  construct  and  operate  it,  and  where  "^'^^^  ^  abandoned  at  the  discretion  of  the 
its  charter  does  not  in  ^press  terms  or  by  company,  the  terms  and  conditions  of  the  or- 
fair  implication  forbid  it  to  discontinue  the  finance  would  have  been  different.  This  must 
enterprise.  A  similar  case,  holding  to  the  I  ^  conclusiv-ely  assumed  ma  case  of  this 
•«rr,«  offonf   {q  Sfof^  o^  r•^^   Vr^;»^.^\  TTM^.    character.    It  appears  clear  from  the  statute 

and  the  ordinance  that  it  is  the  duty  of  such 
company  organized  under  the  statutes  to  op- 
erate the  roads  mentioned  in  it?  certificate 
of  incorporation  for  the  benefit  of  the  pub- 
if  a  street  railway  company  has  only  agreed  i*<^»  in  consideration  that  it  shall  have  the 
to  build  a  track,  it  cannot  be  compiled  to  '  franchise  of  transporting  the  passengers,  and 


same  effect,  is  State  ex  rel.  Knight  v.  Hele- 
na Power  &  Light  Co.  22  Mont.  391,  44 
L.R.A.  692,  56  Pac.  686. 

In  McCann  v.  South  Nashville  Street  R. 
Co.  2  Tenn.  Ch.  773,  it  was  recognized  that, 


run  cars  over  it. 

So,  where  a  change  in  the  terminus  of  a 
route  is  demanded  because  of  public  conven- 
ience and  safety,  necessitatins:  the  abandon- 
ment of  a  short  distance  of  the  track,  an  ac- 
tion to  discontinue  the  abandonment  cannot 
be  maintained.  Moore  v.  Brooklyn  City  R. 
Co.  108  N.  Y.  98,  15  N.  E.  191. 

However,  in  State  ex  rel.  Bridgeton  v. 
Bridgeton  &  M.  Traction  Co.  62  N.  J.  L.  592, 
46  L.R.A.  837,  43  Atl.  715,  it  was  held  that 
a  street  railway  company,  incorporated  un- 
der the  laws  of  the  state,  the  route  of  its 
road  and  the  location  of  ite  tracks  hdving 
been  established  by  municipal  ordinances  ac- 
cepted by  it,  and  the  road  having  been  con- 
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taking  the  tolls  from  them ;  and  that  it  can- 
not escape  the  performance  of  this  duty  as  a 
public  agent.'* 

A  similar  case  is  State  ex  rel.  Grinsf elder 
V.  Spokane  Street  R.  Co.  19  Wash.  518.  41 
L.R.A.  516,  67  Am.  St.  Rep.  739, 53  Pac.  719, 
where  it  was  held  that  the  operation  of  a 
street  railway  can  be  enforced  by  mandamus 
where  a  company  which  has  acquired  the 
right  and  commenced  to  perform  the  service 
attempte  te  discontinue  the  operation  of  a 
part  of  a  line. 

It  will  be  noticed  that  the  two  cases  im- 
mediately preceding  are  distinguished  in 
Stiles  v.  Citizens'  Electric  Street  R.  Co. 
on  the  i;round  that  they  are  cases  in  which 
the  conijmny  sought  to  retain  a  part  of  ita 
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The  respondent  rightfully  discontinued  the 
use  of  the  line. 

'  Stat.  1864,  chap.  229,  §  19;  Rev.  Laws, 
chap.  112,  §  36;  Stat.  1906,  chap.  463,  §  76; 
French  v.  Jones,  supra;  State  ex  rel.  Knight 
V.  Helena  Power  &  Light  Co.  22  Mont.  391, 
44  L.R.A.  692,  56  Pac.  685;  Sherwood  v. 
Atlantic  &  D.  R.  Co.  supra;  San  Antonio 
Street  R.  Co.  v.  State,  90  Tex.  520,  35  L.R.A. 
662,  59  Am.  St.  Rep.  834,  39  S.  W.  926; 
Jack  V.  Williams,  113  Fed.  823;  Ohio  &  M. 
R.  Co.  V.  People,  120  111.  200,  11  N.  E.  347; 
People  V.  Albany  k  V.  R.  Co.  24  N.  Y.  261, 
82  Am.  Dec.  295,  19  How.  Pr.  523;  Flint  & 
P.  M.  R.  Co.  V.  Rich,  91  Mich.  293,  51  N.  W. 
1001;  State  ex  rel.  Little  ▼.  Dodge  City, 
M.  &  T.  R.  Co.  53  Kan.  329,  24  L.R.A.  564, 
36  Pac.  755. 

Mr.  J.  F.  Bacon  also  for  respondent. 

Mr.  B.  W.  Warren  for  persons  not  be- 
fore the  court. 


Sheldon,  J.,  delivered  the  opinion  of  the 
court  : 

This  petition  is  brought  under  Stat.  1906, 
chap.  339,  p.  302,  now  Stat.  1906,  chap.  463, 
pt.  3,  p.  614.  §  76,  to  compel  the  respondent 
to  resume  the  operation  of  a  certain  part 
of  its  railway,  called  the  Pleasant  Valley 
line.  The  defendant  had  abandoned  and  dis- 
continued the  operation  of  this  line  in  Jan- 
uary, 1905;  and  the  first  question  is  wheth- 
er the  petition  can  be  maintained  under  a 
statute  passed  more  than  a  year  thereafter. 

This  statute  in  no  way  affected  the  riglits 
of  the  parties;  it  expressly  provided  that 
nothing  therein  contained  should  be  "deemed 
a  legislative  construction  of  any  existing 
law  or  an  impairment  of  any  existing  right 
of  a  street  railway  company  to  di«?continue 
the  use  of  tracks."  It  simply  provided  a 
new  remedy  for  any  unlawful  discontinu- 
ance by  giving  a  direct  resort  to  the  courts. 


franchise,  or  of  some  particular  location, 
while  abandoning  the  rest  of  it,  while  in  the 
Stiles  Case  the  company  discontinued  its 
use  of  the  whole  of  the  tracks  covered  by  the 
locations  under  which  they  were  built.  So 
far  as  the  right  to  a  writ  of  mandamus  to 
compel  the  operation  of  the  road  is  con- 
cerned, this  distinction  does  not  seem  to  be 
recognized  in  San  Antonio  Street  R.  Co.  v. 
State,  supra,  although  the  court  does  hold 
that  for  a  failure  on  the  part  of  the  com- 
pany to  operate  part  of  a  line,  the  remedy 
is  to  forfeit  the  franchise  to  operate  the 
whole  line. 

In  Potwin  Place  v.  Topeka  R.  Co.  51  Kan. 
609,  37  Am.  St.  Rep.  312,  33  Pac.  309,  it  was 
held  that,  where  a  street  railway  company, 
by  ordinance,  is  granted  the  right  to  con- 
struct and  operate  a  line  along  a  certain 
avenue  for  a  certain  term  of  years,  and  the 
terms  of  the  ordinance  are  accepted  and  the 
road  constructed,  it  or  its  vendee  cannot  at 
will  abandon  such  line,  but  may  be  compelled 
by  mandamus  to  operate  it  in  accordance 
with  the  provisions  of  the  ordinance  under 
which  it  was  constructed.  In  reviewing  this 
case,  the  court,  in  San  Antonio  Street  R.  Co. 
V.  State,  supra,  said:  "Tlie  court  may  have 
intended  to  hold  broadly  that  a  company 
which  has  accepted  a  mere  privilege  to  build 
a  street  railway,  and  has  constructed  and  op- 
erated it,  may  be  compelled  by  the  writ  of 
mandamus  to  continue  its  operation.  The 
opinion  admits  of  that  construction ;  but  the 
important  question  whether  the  mere  grant 
of  a  privilege  imposes  a  duty  is  not  discussed. 
The  ordinance  under  which  the  company 
acted,  however,  contained  a  requirement  that 
the  'said  railway  shall  be  so  operated  that  a 
car  shall  pass  any  given  point  each  way  on 
the  route  at  least  every  twenty  minutes  for 
twelve  hdurs,  and  at  least  once  every  thirty 
minutes  for  four  hours,  during  that  part  of 
the  day  the  road  shall  be  operated.*  These 
are  words  of  command,  and  may  be  construed 
as  making  it  the  duty  of  the  company,  in 
case  it  should  construct  and  operate  its  road,  j 
to  continue  to  operate  every  part  of  its  line.  1 
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The  opinion,  we  think,  might  have  been  safe- 
ly placed  upon  this  requirement.  But  wheth- 
er such  was  or  was  not  the  intention  of  the 
court  we  cannot  say  from  the  opinion." 

The  right  of  a  street  railway  company  to 
abandon  its  route  on  a  certain  street  with- 
out the  consent  of  the  state  was  also  denied 
in  Paige  v.  Schenectady  R.  Co.  178  N.  Y. 
102,  70  N.  E.  213,  and  Thompson  v.  Scheneo- 
tady  R.  Co.  65  C.  C.  A.  326,  131  Fed.  677. 

In  Re  Loader,  14  Misc.  208,  36  N.  Y.  Supp. 
996,  999,  it  was  held  that  a  street  railroad 
company  cannot  stop  part  of  its  cars  to  the 
detriment  of  the  public  because  of  its  in- 
ability to  get  employees  to  accept  its  terms. 
The  court  said:  "The  duty  of  the  company 
now  before  the  court  is  to  carry  passengers 
through  certain  streets  of  Brooklyn,  and  to 
furnish,  man,  and  run  cars  enough  to  fully 
accommodate  the  public.  It  may  not  lawful- 
ly cease  to  perform  that  duty  for  even  one 
liour.  The  directors  of  a  private  business 
company  may,  actuated  by  private  greed  or 
motives  of  private  gain,  stop  business,  and 
refuse  to  employ  labor  at  all,  unless  labor 
come  down  to  their  conditions,  however  dis- 
tressing; for  such  are  the  existing  legal,  in- 
dustrial, and  social  conditions.  But  the 
directors  of  a  railroad  corporation  may  not 
do  the  like.  .  .  .  They  have  duties  to  the 
public  to  perform,  and  they  must  perform 
them.  If  they  cannot  get  labor  to  perform 
such  duties  at  what  they  offer  to  pay,  then 
they  must  pay  more,  and  as  much  as  is  nec- 
essary to  get  it.  Likewise,  if  the  conditions 
in  respect  of  hours  or  otherwise  which  they 
impose  repel  labor,  they  must  adopt  more 
lenient  or  just  conditions.  They  may  not 
stop  their  cars  for  one  hour,  much  less  one 
week  or  one  year,  to  thereby  beat  or  coerce 
the  price  or  conditions  of  labor  down  to  the 
price  or  conditions  they  offer.  For  them  to 
do  so  would  be  a  defiance  of  law  and  of  gov- 
ernment, which,  becoming  general,  would 
inevitably,  by  force  of  example,  lead  to  gen- 
eral disquiet,  to  the  disintegration  of  the 
social  order,  and  even  the  downfall  of  gov- 
ernment itself." 
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It  furnished  a  new  remedy;  but  it  impaired 
or  affected  no  contractual  obligations  and 
disturbed  no  vested  rights.  As  it  was  pure- 
ly remedial  in  its  character,  and  did  not 
change  any  existing  rights,  it  naturally 
would  be  applicable  to  proceedings  begun 
after  its  passage,  though  relating  to  acts 
done  prpviously  thereto.  This  is  the  doc- 
trine which  was  declared  in  Foster  v.  Essex 
Bank,  16  Mass.  245,  273,  8  Am.  Dec.  135. 
It  has  been  applied  in  the  construction  of 
many  similar  statutes,  so  as  to  make  a  new 
remedy  available  for  the  protection  of  a 
prior  right  or  for  the  redress  of  formerly  ex- 
isting grievances.  Bemis  v.  Clark,  11  Pick. 
452,  454;  Simmons  v.  Hanover,  23  Pick. 
188.  194;  Wood  v.  Westborough,  140  Mass. 
403,  409,  5  N.  E.  613;  Rogers  v.  Nichols, 
186  Mass.  440,  71  N.  E.  950.  It  was  the 
plain  intention  of  the  statute  to  provide  a 
remedy  for  a  case  like  this  by  giving  re- 
di'ess  for  a  wrongful  discontinuance  already 
existing,  as  well  as  for  any  that  might  oc- 
cur in  the  future.  It  cannot  be  held  that 
the  words  "if  a  street  railway  .  .  .  dis- 
continues the  use  of  any  track"  apply  mere- 
ly to  a  future  discontinuance.  A  somewhat 
similar  contention  was  considered  and  re- 
jected in  Com.  ▼.  Dracut,  8  Gray,  455,  and 
Brown  v.  Pendergast,  7  Allen,  427.  In  the 
former  case  the  court  relied  on  "the  long- 
established  rule  of  construing  statutes  ac- 
cording to  the  manifest  intent  of  the  leg- 
islature, though  apt  words  to  express  that 
intent  may  not  be  used,  or  though  such  con- 
struction may  not  accord  with  the  letter  of 
the  statute."  And  in  the  latter  case  the 
court  said:  "We  apply  an  old  and  unshak- 
en rule  in  the  construction  of  statutes,  to 
wit,  that  the  intention  of  a  remedial  statute 
will  always  prevail  over  the  literal  sense 
of  its  terms,  and  therefore,  when  the  ex- 
pression is  special  or  particular,  but  the 
reason  is  general,  the  expression  should  be 
deemed  general."  The  rule  of  cases  like 
Garfield  v.  Bemis,  2  Allen,  445,  where  the 
giving  of  a  new  remedy  would  result  in  the 
revival  of  a  former  right  which  has  abso- 
lutely lapsed,  is  not  to  be  applied  here. 
This  petition  can  be  maintained  if  the  re- 
spondent's discontinuance  of  its  Pleasant 
Valley  line  was  without  right. 

When  the  respondent  company  purchased 
these  lines  of  railway  in  1899,  it  had,  under 
Stat.  1899,  chap.  304,  p.  264,  authority  to 
complete  the  railway  and  its  equipment,  and 
to  maintain  and  operate  the  same.  But 
there  was  nothing  compulsory  in  these  pro- 
visions; and  the  respondent  would  not  have 
lost  its  property  rights  in  the  rails  and  ma- 
terials, or  in  any  other  real  or  personal  es- 
tate which  it  had  acquired,  if  it  had  entire- 
ly failed  to  operate  the  railroad.  French  v. 
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Jones,  191  Mass.  522,  7  LJt.A.(NS.)  525. 
78  N.  E.  118.  But  it  did  assume  control 
of  all  the  routes  which  it  had  bought,  in- 
cluaing  this  Pleasant  Valley  line,  and  con- 
tinued to  operate  them  all  until  it  discon- 
tinued the  use  of  this  line  in  January,  1905. 
The  respondent,  like  all  street  railwaj 
companies,  and  like  the  lighting  company 
spoken  of  in  Weld  ▼.  Gas  &  Electric  Light 
Comn.  197  Mass.  556,  84  N.  K  101,  ib  a 
quasi  public  corporation,  organized  for  the 
exercise  of  an  important  public  franchise, 
and  bound  to  exercise  that  franchise  for  the 
benefit  of  the  public,  and  not  merely  for  its 
own  profit.  Shaw,  Ch.  J.,  in  Com.  t.  Tem- 
ple, 14  Gray,  69,  76.  But  it  has  not,  like 
steam  railroads,  an  exclusive  control  and  a 
vested  right  of  property  in  the  soil  upon 
which  its  tracks  are  laid.  In  the  original 
charter  given  to  this  company's  predecessor, 
the  Newburyport  &  Amesbury  Horse  Rail- 
road Company  (Stat.  1864,  chap.  53,  p.  30), 
its  right  to  lay  its  tracks  upon  the  public 
streets  was  made  subject  to  the  determina- 
tion of  the  mayor  and  aldermen  or  select- 
men of  the  respective  cities  or  towns,  and 
those  officers,  after  one  year  from  the  open- 
ing of  its  track  for  use,  might,  at  t^eir 
pleasure,  revoke  the  location  thereof,  and 
the  tracks  thereupon  must  be  taken  up. 
Similar  provisions  were  either  contained,  in 
other  street  railway  charters,  or  were  after- 
wards supplied  by  amendments  thereto. 
Accordingly,  this  court  said,  in  Atty.  Gen. 
V.  Metropolitan  R.  Co.  125  Mass.  515,  517, 
518,  28  Am.  Rep.  264,  that  "the  peculiar 
privilege  given  [to  street  railway  compan- 
ies] is  the  right,  not  to  acquire  land  or  an 
easement  in  land,  but  only  the  right,  as  long 
as  permitted  by  certain  municipal  author- 
ities, to  lay  tracks  in  streets  already  appro- 
priated to  the  uses  of  public  travel."  So  in 
Springfield  v.  Springfield  Street  R.  Co.  182 
Mass.  41,  48,  64  N.  E.  577,  580,  it  was  said 
that  grants  to  street  railway  companies  of 
locations  in  the  public  ways  are  in  the  na- 
ture of  a  privilege  or  permit  to  use  the  pub- 
lic ways  given  by  cities  and  towns  by  virtue 
of  authority  from  the  legislature.  And  the 
court  added:  "They  are  analogous  to  licens- 
es given  to  run  omnibuses  along  certain 
routes,  although  of  course  to  make  the 
analogy  complete  the  onmibuses  would  have 
to  be  built  so  as  to  run  on  rails  laid  in  the 
streets.  .  .  .  They  convey  no  exclusive 
rights  in  the  highways  or  streets  in  which 
they  are  granted,  but  are  to  be  used  in  com- 
mon with  others  having  occasion  to  use  the 
public  ways.  The  public  authorities  retain 
in  the  main  full  control  over  the  streets  or 
ways  in  which  they  exist,  and  may  revoke 
the  locations  or  alter  or  discontinue  the 
ways  without  liability  to  damages  therefor, 
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and  subject  only  to  such  limitations,  if  any, 
as  the  legislature  may  see  fit  to  impose." 
See,  to  the  same  effect,  Union  R.  Co.  v.  Cam- 
bridge, 11  Allen,  287.  And,  as  a  bare  li- 
eense  may  at  any  time  be  revoked  or  ter- 
minated by  the  licensor,  so  the  licensee  is  at 
liberty  at  any  time  to  cease  wholly  to  avail 
himself  of  the  permission  given  and  to  dis- 
continue his  action  thereunder,  unless  there 
has  been  some  agreement  to  the  contrary. 
This  was  the  doctrine  maintained  in  Mon- 
tana and  Texas  in  cases  not  unlike  the  one 
before  us.  State  ex  rel.  Knight  ▼.  Helena 
Power  &  Light  Co.  22  Mont.  391,  44  L.RA. 
692,  56  Pac.  685;  San  Antonio  Street  R.  Co. 
V.  State,  90  Tex.  520,  35  L.R.A.  662,  59  Am. 
St.  Rep.  834,  39  S.  W.  926,  reversing  10 
Tex.  Civ.  App.  12,  30  S.  W.  266,  and  38  S. 
W.  54.  To  the  same  effect  is  York  &  N.  M. 
R.  Co.  V.  R.  1  El.  ft  61.  858.  But  there  is 
nothing  either  in  the  respondent's  charter, 
or  in  that  of  its  predecessor,  or  in  any  other 
statute  before  1891,  or  in  the  grant  of  any 
location,  to  the  effect  that  the  line  in  ques- 
tion shall  be  continued  in  operation.  And 
the  view  that,  just  as  these  locations  might 
be  revoked  by  the  municipal  authorities 
{Medford  ft  C.  R.  Co.  v.  Somerville,  111 
Mass.  232),  so  they  might  be  abandoned  or 
their  use  discontinued  by  the  railway  com- 
pany, finds  support  in  legislation.  The  first 
general  street  railway  enactment  was  Stat 
1864,  chap.  229,  p.  155;  and  §  19  of  this  act 
provided  that,  "if  a  street  railway  company 
voluntarily  discontinues  the  use  of  any  part 
of  its  tracks  for  a  period  of  six  months, 
the  streets  or  highways  occupied  by  the 
same  shall,  upon  the  order  of  the  board  of 
aldermen  of  the  city  or  the  selectmen  of  the 
town  forthwith,  at  the  expense  of  said  com- 
pany, be  cleared  of  said  tracks,  and  put  in 
as  good  condition  for  the  public  travel  as 
they  were  in  immediately  before  being  so 
occupied."  After  the  passage  of  this  stat- 
ute, the  commissioners  appointed  under 
chapter  86,  p.  333,  of  the  resolves  of  1864, 
in  their  report  to  the  legislature  of  1865 
(House  Docs.  1865,  No.  15),  called  the  at- 
tention of  the  legislature  to  this  subject  by 
saying:  'Tt  does  not  seem  to  us  that  any 
further  legislative  provision  in  regard  to 
allowing  railway  corporations  to  discontinue 
the  use  of  their  track  in  any  street  is  de- 
manded. As  their  rights  in  the  streets  are 
of  the  most  precarious  nature,  we  suppose 
it  cannot  fairly  be  claimed  that  the  com- 
panies have  incurred  any  duty  or  obligation 
to  continue  the  transportation  of  passen- 
gers longer  than  it  proves  remunerative." 
The  fact  that  after  the  legislature  had  re- 
ceived this  report  the  provisions  of  Stat. 
1864,  chap.  229,  p.  160.  §  19,  were  .substan- 
tially re-enacted  in  later  codifications  cer- 
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tainly  tends  to  show  that  the  legislature 
considered  that,  subject  to  the  provisions  of 
their  charters  and  other  statutes,  street 
railway  companies  might  voluntarily  dis- 
continue in  whole  or  in  part  the  use  of  their 
tracks.  See  Stat.  1871,  chap.  381,  p.  735, 
§  25;  Pub.  Stat.  1882,  chap.  113,  §  25;  Rev. 
Laws,  chap.  112,  §  36;  Stat.  1906,  chap.  463, 
pt.  3,  p.  614,  §  76. 

Some  limitations  have,  indeed,  been  put 
by  later  statutes  upon  the  formerly  unre- 
strained power  of  location  by  municipal  offi- 
cers, and  the  power  of  final  action  has  been 
conferred  upon  other  public  officers.  Stat. 
1898,  chap.  578,  p.  745,  §  17;  Rev.  Laws, 
chap.  112,  §  32;  Stat.  1906,  chap.  463,  pt.  3, 
p.  610,  §  66.  But  it  still  remains  true  that 
an  ordinary  street  railway  company  holds 
its  location  upon  the  public  ways  without 
having  any  estate  of  its  own  in  the  lands. 

But  this  right  was,  of  course,  subject  to 
legislative  control.  Brownell  v.  Old  Colony 
R.  Co.  164  Mass.  29,  29  L,R.A.  169,  49  Am. 
St.  Rep.  442, 41  N.  E.  107.  In  1891  it  was  en- 
acted  that,  "whenever,  in  the  opinion  of  the 
railroad  commissioners,  additional  accommo- 
dations for  the  traveling  public  are  required 
upon  any  street  railway,  they  may,  after 
due  notice  to  the  street  railway  company 
and  hearing  thereon,  make  such  order  re- 
quiring additional  accommodations  to  be 
provided  as  they  think  justice  to  all  parties 
concerned  requires,  and  they  may  alter, 
revoke,  and  renew  the  same.  .  .  .  Any 
street  railway  corporation  which  neglects  to 
comply  with  any  such  order  for  more  than 
one  week  after  it  receives  notice  thereof  in 
writing  shall  forfeit"  a  sum  stated.  Stat. 
1891,  chap.  216,  p.  794,  re-enacted  with 
slight  verbal  changes  in  Stat.  1906,  chap. 
463,  pt.  3,  p.  619,  §  97.  After  the  enact- 
ment of  this  statute,  and  under  the  pro- 
visions of  Pub.  Stat.  1882,  chap.  112,  §§  14, 
17,  either  the-  municipal  officers,  or  twenty 
or  more  legal  voters,  of  a  city  or  town  with- 
in which  part  of  any  street  railway  was 
located,  could,  if  the  public  accommodation 
so  required,  obtain  an  order  from  the  bonrd 
that  the  railway  company  should  furnish 
such  additional  accommodations  as  were 
needed,  upon  its  railway,  including,  of 
course,  any  part  thereof  of  which  the  com- 
pany had  chosen  to  discontinue  the  opera- 
tion; for  we  cannot  doubt  that,  so  long,  at 
least,  as  the  tracks  remained  in  the  street, 
they  were  still  a  part  of  the  company's 
street  railway.  One  effect  accordingly  of 
this  statute  was  to  make  the  company's 
discontinuance  of  the  use  of  any  portion  of 
its  tracks  subject  to  the  investigation  and 
control  of  the  board  of  railroad  commisnion- 
ers  in  the  manner  provided  for;  but  other- 
wise the  power  of  the  company  remained 
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unafTected.  In  this  case  the  board  has  made 
no  order. 

In  passing  upon  this  question  we  have  not 
found  much  assistance  from  the  decisions 
of  the  courts  of  other  states,  either  as  to 
railroad  or  street  railway  companies,  which 
have  been  called  to  our  attention  by  the  in- 
dustry of  the  petitioners'  counsel.  Many  of 
them  turned  upon  the  mandatory  language 
of  the  charters  or  other  statutes,  or  of  the 
ordinances  which  were  before  the  courts. 
Union  P.  R.  Co.  v.  Hall,  91  U.  S.  343,  23 
L.  ed.  428;  State  ▼.  Hartford  &  N.  H.  R.  Co. 
29  Conn.  538;  New  York  v.  Dry  Dock,  E.  B. 
&  B.  R.  Co.  133  N.  Y.  104,  28  Am.  St.  Rep. 
609,  30  N.  E.  563;  Flint  &  P.  M-  R.  Co.  v. 
Rich,  91  Mich.  293,  51  N.  W.  1001;  Potwin 
Place  V.  Topeka  R.  Co.  51  Kan.  609,  37  Am. 
St.  Rep.  312,  33  Pac.  309;  People  ex  rel. 
Cantrell  v.  St.  Louis,  A.  &  T.  H.  R.  Co.  176 
III.  512,  35  LJIA.  656,  45  N.  E.  824,  52  N.  £. 
292.  Undoubtedly  a  valid  requirement  in 
an  order  of  location  would  be  enforced 
(Selectmen  of  Gardner  v.  Templeton  Street 
R.  Co.  184  Mass.  294,  68  N.  £.  340),  but  no 
such  question  is  before  us.  Other  cases  re- 
lied on  by  the  petitioners  were  decided  upon 
the  ground  that  the  property  of  a  railroad 
company  is  charged  with  the  public  duty 
and  held  subject  to  the  trust  to  carry  out 
the  objects  of  its  charter.  Gates  v.  Boston 
&  N.  Y.  Air  line  R.  Co.  53  Conn.  833,  5  Atl. 
695;  Pierce  v.  Emery,  82  N.  H.  484;  State 
ex  rel.  Naylor  v.  Dodge  City,  M.  &  T.  R.  Co. 
53  Kan.  377,  4^  Am.  St.  Rep.  295,  36  Pac. 
747.  Others  were  cases  in  which  a  company 
sought  to  retain  a  part  of  its  franchise,  or 
of  some  particular  location,  while  abandon- 
ing the  rest  of  it.  People  v.  AJbany  &  V. 
R.  Co.  19  How.  Pr.  523,  and  24  N.  Y.  261, 
82  Am.  Dec.  295;  State  ex  rel.  Bridgeton  v. 
Bridgeton  &  M.  Traction  Co.  62  N.  J.  L. 
592,  45  LJLA.  837,  43  Atl.  715;  People  ex 
rel.  Walker  v.  Louisville  &  N.  R.  Co.  120 
111.  48,  10  N.  E.  657;  State  ex  rel.  Grins- 
felder  v.  Spokane  Street  R.  Co.  19  Wash. 
518,  41  L.R.A.  515,  67  Am.  St.  Rep.  739,  53 
Pac.  719.  But  here  the  respondent  has  dis- 
continued its  use  of  the  whole  of  the  tracks 
covered  by  the  locations  under  which  they 
were  built.  And  San  Antonio  Street  R.  Co. 
V.  State  (Tex.  Civ.  App.)  38  S.  W.  54,  Id. 
10  Tex.  Civ.  App.  12,  30  S.  W.  266,  has,  as 
we  nave  already  seen,  been  reversed  in  90 
Tex.  520,  35  L.R.A.  662,  59  Am.  St.  Rep. 
834,  39  S.  W.  926. 

We  may  add  that  it  would  be  difficult,  in 
the  absence  of  statutory  requirement,  to 
reach  the  conclusion  that  a  street  railway 
company  with  so  small  a  capital  and  re- 
19L.R.A.(N.S.) 


sources  so  limited  as  those  shown  here 
should  be  required  to  operate  a  branch  line 
which  is  not  an  integral  part  of  its  main 
system,  and  which  has  not  sufficient  patron- 
age to  meet  its  nmning  expenses.  If  it  were 
a  steam  railroad,  it  would  not  be  required, 
under  the  decision  in  Com.  v.  Fitchburg  R. 
Co.  12  Gray,  180,  to  run  passenger  trains  on 
such  a  branch;  but  in  the  case  of  a  street 
railway,  which  does  not  carry  freight,  this 
means  the  complete  disuse  of  its  tracks. 
Substantially  this  rule  was  affirmed  in 
Sherwood  v.  Atlantic  &  D.  R.  Co.  94  Va. 
291,  26  S.  E.  943,  and  in  Jack  v.  Williams 
(C.  C.)  113  Fed.  823.  See  also  Ohio  &  M. 
R.  Co.  V.  People,  120  111.  200,  11  N.  E.  347  5 
People  V.  Rome,  W.  &  O.  R.  Co.  103  N.  Y. 
95,  8  N.  £.  369.  The  general  rule  for  such 
cases  was  stated  by  Gray,  J.,  in  Northern 
P.  R.  Co,  V.  Washington,  142  U.  S.  492,  499, 
35  L.  ed.  1092,  1095,  12  Sup.  Ct.  Rep.  283, 
285:  *1f,  as  in  Union  P.  R.  Co.  v.  Hall,  91 
U.  S.  343,  23  L.  ed.  428,  the  character  of  a 
railroad  corporation  expressly  requires  it  to 
maintain  its  railroad  as  a  continuous  line, 
it  may  be  compelled  to  do  so  by  mandamus. 
So,  if  the  charter  requires  the  corporation 
to  construct  its  road  and  to  run  its  cars  to 
a  certain  point  on  tidewater  (as  was  held 
to  be  the  case  in  State  v.  Hartford  &  N.  H. 
R.  Co.  29  Conn.  538),  and  it  had  so  con- 
structed its  road  and  used  it  for  years,  it 
may  be  compelled  to  continue  to  do  so.  And 
numdamus  will  lie  to  compel  a  railroad  oor- 
poration  to  build  a  bridge  in  compliance 
with  an  express  requirement  of  statute. 
New  Orleans,  M.  &  T.  R.  Co.  v.  Mississippi, 
112  U.  S.  12,  28  L.  ed.  619,  5  Sup.  Ct.  Rep. 
19;  People  ex  rel.  Kimball  v.  Boston  &  A. 
R.  Co.  70  N.  Y.  569.  But,  if  the  charter 
of  a  railroad  corporation  simply  authorises 
the  corporation,  without  requiring  it,  to  con- 
struct and  maintain  a  railroad  to  a  certain 
point,  it  has  been  held  that  it  cannot  be 
compelled  by  mandamus  to  complete  or 
maintain  its  road  to  that  point  when  it 
would  not  be  remunerative.  York  &  N.  M. 
R.  Co.  V.  R.  1  El.  &  Bl.  858;  Great  Western 
R.  Co.  V.  R.  1  El.  &  Bl.  874;  (3om.  v.  Fitch- 
burg R.  Co.  supra;  State  ex  rel.  Atty.  Gen. 
y.  Southern  Minnesota  R.  Co.  18  Minn.  40, 
GU.  21." 

We  cannot  say  that  the  respondent's  dis- 
continuance of  this  line  was  ''without  right 
or  lawful  excuse"  within  the  meaning  of 
the  statute;  and  it  is  not  necessary  to  con- 
sider the  exceptions  taken  by  the  respond- 
ent to  the  master's  report.  The  petition 
must  be  dismissed. 

So  ordered. 
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MASSACHUSETTS     SUPREME     JUDI- 
CIAL COURT. 

PATRICK  J.  BANAGHAN,  Appt., 

V. 

MARY  A.  MALANEY. 

(200  Mass.  46,  85  N.  E.  839.) 

Specific  performance  —  refusal  —  dU- 
cretion. 

1.  Specific  performance  of  a  contract  for 
sale  of  property  may  be  refused  where  it  was 
obtained  by  a  person  of  superior  mental  abil- 
ity from  an  aged,  inexperienced,  and  igno- 
rant woman,  who  was  persuaded  to  refrain 
from  consulting  an  adviser,  and  whose  racial 
prejudices  were  appealed  to  for  present  exe- 
cution of  the  contract,  while  circumstances 
which  might  enhance  the  value  of  the  prop- 
erty were  not  disclosed  to  her 

Same  »  retention  of  bill  —  damages. 

2.  Upon  refusal  of  specific  performance  of 
a  contract  to  sell  real  estate  because  of  in- 
equitable conduct  on  the  part  of  complain- 
ant, the  bill  need  not  be  retained  for  the  as- 
sessment of  damages,  but  may  be  dismissed, 
and  complainant  left  to  his  remedy  at  law. 

(October  21,  1908.) 

APPEAL  by  complainant  from  a  decree  of 
the  Superior  Court  for  Worcester  Coun- 
ty dismissing  a  bill  filed  to  secure  specific 
performance  of  a  contract  to  sell  real, estate. 
Affirmed. 

The  facts  are  stated  in  tne  opinion. 

Messrs.  Burton  W.  Potter  and  Paul 
Potter,  for  appellant: 

Specific  performance  should  be  ordered  be- 
cause the  plaintifT  has  not  a  plain,  adequate, 
and  complete  remedy  at  la^ 

Jones  V.  Nevyhall,  115  Mass.  248,  15  Am. 
Rep.  97;  Old  Colony  R.  Corp.  v.  Evans,  6 
Gray,  25,  66  Am.  Dec.  394. 

The  bill  should  be  retained  for  the  pur- 
pose of  giving  the  plaintiff  relief  in  dam- 
ages, even  if  specific  performance  is  not  or- 
dred. 

Milkman  v.  Ordway,  106  Mass.  232;  Rev, 
Laws,  chap.  159,  §  6. 

Messrs.  Earle  Brown  and  Charles  A. 
McDonough,  for  respondent: 

Specific  performance  is  not  a  matter  of 
strict  right,  but  is  founded  on  the  sound  dis- 
cretion of  the  court,  exercised  under  the 
guidance  of  equitable  principles. 

Curran  v.  Holyoke  Water  Power  Co.  116 
Mass.  90;  Western  R.  Corp.  v.  Babcock,  6 
Met.  346;  Story,  Eq.  Jur.  §  742;  St.  John 
V.  Benedict,  6  Johns.  Ch.  117;  Aldrich,  Eq. 
PI.  &  Pr.  p.  254. 

Note.  —  As  to  the  right  of  a  complainant 
whose  claim  to  relief  in  equity  is  defeated  by 
want  of  equity,  to  a  money  judgment,  see 
case  note  to  Johnston  &  G.  Bros.  v.  Bunn, 
post,  1064. 
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A  court  of  equity  will  not  decree  specifl 
performance  of  a  contract  in  favor  of  a  par- 
ty merely  because  he  is  not  guilty  of  suffi- 
cient fraud  or  deceit  to  constitute  a  legal 
defense  to  the  contract. 

Cuff  V.  Borland,  50  Barb.  438. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

The  judge  had  a  right,  upon  his  findings, 
to  refuse  to  give  the  plaintiff  a  decree  for 
specific  performance  of  his  agreement  with 
the  defendant.  It  is  true  that  the  agree- 
ment was  good  and  sufficient  upon  its  face; 
the  defendant  was  legally  competent  to 
make  it;  and  it  was  not  obtained  by  such 
fraud  or  misrepresentation  as  would  give 
the  defendant  a  right  to  avoid  it.  But 
this  is  not'  enough  to  entitle  the  plaintiff, 
as  a  matter  of  right,  to  enforce  specific 
performance.  His  right  to  this  remedy  is 
not  an  absolute  one.  It  rests  in  the 
sound  discretion  of  the  court.  It  may 
be  refused  to  one  who  has  been  guilty 
of  any  unfair  conduct,  or  has  taken  any 
inequitable  advantage  of  the  other  party  to 
the  agreement,  even  though  there  is  no  suffi- 
cient ground  for  the  rescission  of  the  agree- 
ment. Curran  v.  Holyoke  Water  Power  Co. 
116  Mass.  90;  Western  R.  Corp.  v.  Babcock, 
6  Met.  346,  352.  This  rule  has  been  recog- 
nized in  the  later  decisions  of  this  court. 
O'Brien  v.  Boland,  166  Mass.  481,  44  N.  E. 
602 ;  Thaxter  v.  Sprague,  159  Mass.  397,  34 
N.  £.  541.  And  see  the  cases  collected  in  26 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  62  et  seq, 
67. 

The  defendant  was  an  aged,  inexperienced, 
and  ignorant  woman.  The  mental  ability 
of  the  plaintiff's  agent  was  superior  to  hers ;' 
he  persuaded  her  to  refrain  from  consulting 
the  adviser  upon  whom  she  was  disposed  to 
rely,  and  wrought  upon  her  racial  prejudices 
to  persuade  her  to  make  the  agreement  at 
once  upon  the  terms  which  he  offered.  Aft- 
er having  thus  kept  her  from  obtaining  the 
independent  advice  which  she  desired,  he  did 
not  disclose  to  her  the  circumstances  which 
led  him  to  believe  that  a  higher  price  could 
be  obtained  for  the  property.  He  was  not, 
of  course,  under  any  fiduciary  obligations 
to  her;  but  this  conduct  on  his  part  does 
not  entitle  him  to  favorable  consideration  in 
a  court  of  equity.  He  took  an  inequitable 
advantage  of  the  defendant. 

The  plaintiff  further  contends  that  his 
bill,  instend  of  being  dismissed,  should  have 
been  retained  for  the  purpose  of  giving  him 
relief  in  damages.  Undoubtedly  this  might 
have  been  done.  It  was  done  in  Rosenberg 
V.  Heffernan,  197  Mass.  151,  83  N.  E.  316. 
Presumably  it  would  have  been  done  here 
if  the  plaintiff  had  so  requested.  But  the 
court  was  not  bound  to  adopt  this  course; 
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Not-, 


it  might  leave  the  plaintiff  wholly  to  his 
remedy  at  law,  as  was  done  in  Curran  ▼. 
Holyoke  Water  Power  Co.  supra.  In  Milk- 
man T.  Ordway,  106  Mass.  232,  relied  on  by 
the  plaintiff,  as  in  Tobin  v  Larkin,  183  Mass. 
389,  67  N.  E.  340,  Lexington  Print  Works  v. 
Canton,  171  Mass.  414,  50  N.  E.  931,  and 
similar  cases,  the  plaintiff  had  lost  his  right 
to  purely  equitable  relief  without  fault  on 
his  part.  The  rule  of  those  cases  is  not 
applicable  here.  The  plaintiff  has  not  asked 
for  leave  to  change  his  bill  by  amendment 
into  an  action  at  law  for  damages,  as  in 
Merrill  v.  Beckwith,  168  Mass.  72,  46  N.  E. 
400. 
Decree  affirmed. 


MICHIGAN  SUPREME  COURT. 

SAMUEL  MEISNER,  Plff*  in  Err., 

V. 

DETROIT,    BELLE    ISLE,    &    WINDSOR 
FERRY  COMPANY. 

(—  Mich.  — ,  118  N.  W.  14.) 

PriTate  carrier  —  pleasure  resort. 

A  ferry  company  which  maintains  a  pleas- 
ure resort  on  its  own  property  for  a  particu- 
lar class  of  persons  whose  patronage  it  in- 
vites and  for  whose  accommodation  it  runs 
a  boat  devoted  exclusively  to  their  transpor- 
tation is  not,  so  far  as  that  enterprise  is  con- 
cerned, a  common  carrier;  and  it  may  «X' 
elude  from  the  boat  persons  who  will  be  un- 
desirable to  its  patrons,  or  destroy  the  suc- 
cess of  its  undertaking. 

(November  2,  1908.) 

Ij^RROR  to  the  Circuit  Court  for  Wayne 
J  County  to  review  a  jud^^ent  in  plain- 
tiff's favor  for  a  less  sum  than  was  demand- 
ed in  an  action  brought  to  recover  damages 
for  alleged  wrongful  exclusion  from  defend- 
ant's boat.    Affirmed. 


Note.  —  The  above  decision  seems  to  be 
one  of  ftrst  impression  upon  the  question 
whether  an  amusement  company  operating  a 
boat  as  a  means  of  transportation  to  its 
pleasure  grounds  is  a  public  carrier  or  not, 
the  answer  to  which  would,  of  course,  deter- 
mine whether  such  company  had  the  right  to 
exclude  undesirable  persons  from  its  boat,  as 
an  extensive  search  has  failed  to  disclose  any 
other  case  in  which  the  question  is  discussed. 
But  attention  may  be  called  to  People  v. 
Mago,  69  Hun,  559.  23  N.  Y.  Supp.  938,  in 
which  it  was  held  that  the  owner  of  a  yacht 
conveying  passengers  for  hire,  mainly  on 
Sundays  and  holidays,  to  a  place  of  public 
resort  and  back  again,  was  not  maintaining 
a  ferry  within  the  meaning  of  a  criminal 
statute,  the  provisions  of  which  do  not  ap- 
pear in  the  report  of  the  case. 
19L.R.A.(N.S.) 


Statement  by  Grant,  Ch.  J.: 

The  defendant  is  organized  under  chapter 
175,  §§  6646-6659,  Comp.  Laws.  Its  articles 
of  association  declare  its  purpose  to  be  "to 
own  and  operate  ferries  on  the  Detroit  river, 
between  the  city  of  Detroit,  and  the  towns  of 
WalkerviUe,  Windsor,  and  Sandwich,  Prov- 
ince of  Ontario,  and  Belle  Isle,  and  sQch 
other  places  on  the  Detroit  riyer  and  St. 
Clair  river  as  the  business  and  interests  of 
the  public  and  said  corporation  may  from 
time  to  time  require."  Belle  Isle  is  a  pub- 
lic park,  comprising  an  island  in  the  river, 
and  owned  by  the  city.  Between  the  places 
mentioned  it  runs  ferries,  and,  as  to  traffic 
between  those  places,  is  a  public  oommon 
carrier  of  passengers.  The  defendant  pur- 
chased Bois  Blanc  island,  situated  in  Cana- 
dian waters,  near  the  mouth  of  the  Detroit 
river,  opposite  to  and  about  a  quarter  of  a 
mile  from  Amherstburg,  Canada.  It  owns 
the  entire  island,  except  a  tract  reserved  for 
lighthouse  purposes  and  three  small  cottage 
lots.  Upon  its  property  defendant  has  erect- 
ed a  caf4,  dance  hall,  cottage  for  women, 
shelters  and  amusement  buildings  of  vari- 
ous kinds,  laid  out  walks,  drives,  bicycle 
paths,  baseball  and  athletic  grounds,  bath- 
ing beaches,  etc.  Upon  these  it  has  expend- 
ed about  $200,000.  It  owns  and  runs  a 
boat  from  Detroit  to  its  park  on  Bois  Blanc 
island  twice  daily.  This  boat,  the  steamer 
Columbia,  will  carry  from  3,000  to  3,600  pas- 
sengers. A  smaller  boat,  the  Papoose,  li- 
censed to  carry  150  passengers,  runs  between 
Amherstburg  and  Bois  Blanc.  The  island  be- 
ing located  in  Canadian  territory,  defend- 
ant's boat,  the  Columbia,  is  required  to  stop 
at  Amherstburgy  going  and  coming,  to  take 
on  a  custom's  inspector.  It  caters  largely 
to  women  and  children.  It  owns  its  own 
docks  used  on  this  route.  No  liquor  is  al- 
lowed to  be  sold  on  the  island  or  on  the 
boats.  It  provides  special  policemen  to  pa- 
trol the  island,  to  prevent  all  conduct  and 
disturbances  which  would  annoy  its  patrons. 
Its  boat,  the  Columbia,  carries  excursions 
of  various  societies  to  the  island,  selling 
tickets  at  a  reduced  rate  to  such  societies, 
which  make  a  profit  by  reselling  them  at 
the  regular  rate.  During  the  season  of  1906, 
there  were  about  176  of  such  special  excur- 
sions. Plaintiff  was  refused  passage  from 
the  city  of  Detroit  to  Bois  Blanc  on  two  oc- 
casions. He  had  purchased  tickets  for  these 
trips  from  societies  which  gave  these  excur- 
sions. The  contracts  between  the  defendant 
and  these  organizations  contained  the  fol- 
lowing provision:  "The  party  of  the  first 
part  reserves  the  right  to  refuse  to  accept 
tickets  sold  or  furnished  to  any  persons 
whom  they  believe  to  be  possible  objection- 
able passengers.  Tickets  sold  or  furnished 
in  violation  of  this  contract  will  not  be  ac- 
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cepted."  The  tickets  also  contained  the  fol- 
lowing provision:  "This  ticket  is  sold  sub- 
ject to  the  agreement  between  the  Detroit, 
Belle  Isle,  &  Windsor  Ferry  Company  and 
the  above  organization,  and  must  be  ex- 
changed for  the  excursion  ticket  at  wharf 
on  date  of  the  excursion."  On  attempting 
to  pass  the  gate  onto  the  steamer,  plaintiff 
was  refused  admission.  The  reason  given  on 
each  occasion  was  thlk,t  on  a  former  occasion 
he  had  engaged  in  a  disturbance  upon  the 
boat  to  the  annoyance  of  passengers  and 
crew.  He  brought  this  suit  to  recover  dam- 
ages for  refusal  to  carry  him  as  a  passenger. 
The  action  is  in  tort,  alleging  a  breach  of 
defendant's  duty  as  a  common  carrier  of  pas- 
sengers. The  court  directed  a  verdict  for 
the  defendant,  except  as  to  the  price  of  the 
ticket  which  plaintiff  had  purchased.  He 
was  permitted  to  recover  for  this  amount, 
with  interest. 

Messrs.  Sloman  A  Sloman,  for  plaintiff 
in  error: 

The  c<»npany'8  object  was  to  own  and  op- 
erate a  ferry  such  as  the  business  and  inter- 
ests of  the  public  and  the  corporation  might 
require,  and  it  therefore  constituted  a  pub- 
lic ferry  company  with  duties  and  obliga- 
tions of  a  common  carrier. 

12  Am.  &  £ng.  £nc.  Law.  2d  ed.  p.  1108, 
"Ferries";  Hutchinson,  Carr.  pp.  74,  75,  & 
S  43;  Bauer  v.  Verona  Ferry  Co.  33  Pa.  Super. 
Ct  607;  Wilson  v.  Alexander,  116  Tenn.  126, 
88  8.  W.  936;  Townsend  v.  Boston,  187  Mass. 
283,  72  N.  £.  991;  Rosen  v.  Boston,  187 
Mass.  246,  68  LJIJ^.  163,  72  N.  £.  992. 

Mr.  £lliott  G.  Stevenson,  with  Messrs. 
Gray  &  Gray,  for  defendant  in  error: 

The  ticket  was  a  revocable  license. 

Wood  V.  Leadbitter,  13  Mees.  &  W.  838; 
McCrea  v.  Marsh,  12  Gray,  211,  71  Am.  Dec. 
746;  Burton  v.  Scherpf,  1  Allen,  133,  79 
Am.  Dec.  717;  Pearoe  v.  Spalding,  12  Mo. 
App.  141;  Purcell  v.  Daly,  19  Abb.  N.  C. 
301;  ColUster  v.  Hayman,  183  N.  Y.  260, 
1  L.RJk.(N.S.)  1188,  111  Am.  St.  Rep.  740, 
76  N.  £.  20,  5  A.  &  K  Ann.  Cas.  344,  affirm- 
ing 91  App.  Div.  612,  86  N.  Y.  Supp.  1132; 
People  ex  rel.  Burnham  v.  Flynn,  189  N.  Y. 
180,  82  N.  £.  169;  Beale,  Innkeepers,  §  316; 
MacGowan  v.  Duff,  14  Daly,  316;  Homey 
v.  Nixon,  213  Pa.  20,  1  L.R.A.(N.S.)  1184, 
110  Am.  St.  Rep.  620,  61  Atl.  1088,  6  A.  &  £. 
Ann.  Cas.  349. 

Grant,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Is  the  defendant,  in  its  business  between 
Detroit  and  its  park  on  Bois  Blanc  island,  a 
public  common  carrier  of  passengers,  obliged 
by  law  to  accept  any  person  who  offers  him- 
self as  a  passenger?  This  is  the  im^rtant 
question  in  this  suit  If  it  be  answered  in 
19L.RJ^.(N.S.) 


the  aftirmative,  it  follows  that  no  person  or 
corporation  can  own  a  private  park,  private 
docks,  its  own  means  of  transportation,  and 
control  its  pleasure  grounds,  and  means  of 
transportation  thereto,  without  becoming  a 
common  carrier,  obliged  to  transport  any- 
one who  presents  himself  as  a  passenger. 
The  sole  business  in  which  the  defendant  is 
engaged  with  these  two  boats  is  carrying 
passengers  to  and  from  its  private  pleasure 
grounds.  It  caters  to  a  particular  class  of 
people.  It  desires  to  keep  out  those  whom, 
for  reasons  of  its  own,  it  deems  objection- 
able. Unless  it  'did  this,  it  would  not  secure 
the  class  of  patrons  it  desires.  If  it  secures 
the  better  class  of  people,  which  its  mana- 
gers probably  believe  would  make  the  enter- 
prise a  success,  beneficial  financially  to  them- 
selves and  attractive  to  respectable  people, 
it  must  exclude  the  rough,  boisterous,  and 
rowdyish  element  from  its  boats  and 
grounds.  It  is  not  engaged  in  the  general 
carriage  of  passengers  for  business  and  pleas- 
ure. It  invites  such  persons  and  parties 
as  it  chooses,  and  upon  such  terms  as  it  choos- 
es to  make,  to  visit  its  own  grounds,  pro- 
vided, as  above  stated,  with  the  means  of  en- 
tertainment, amusement,  and  sport.  It  is 
in  all  essentials  as  private  an  enterprise  as 
that  of  a  theater,  a  circus,  or  a  race  track. 

Counsel  do  not  disagree  as  to  the  law  of 
common  carriers  of  passengers.  Anyone, 
no  matter  what  his  character  is  or  has  been, 
presenting  himself  for  transportation  to  such 
carrier  is,  upon  paying  his  fare,  entitled  to 
be  transported,  provided  there  is  nothing  in 
his  condition  or  conduct  when  he  presents 
himself  to  justify  his  exclusion.  This  rule 
does  not  apply  to  the  owners  of  theaters,  cir- 
cuses, race  tracks,  private  parks,  and  the 
like,  unless  there  be  some  statute  regulating 
their  business,  and  providing  the  terms  and 
conditions  under  which  that  company's  busi- 
ness may  be  carried  on.  It  appears  to  be 
settled  by  the  authorities  that  these  are  pri- 
vate enterprises,  under  the  control  of  private 
parties,  and  that  they  may  license  whomever 
they  will  to  enter,  and  refuse  admission  to 
whomsoever  they  will.  Their  own  interests 
prompt  fair  and  just  treatment  to  those 
whom  they  invite  to  their  places  of  pleasure. 
The  right  given  to  enter  such  places  is 
a  mere  license,  and  after  the  right  to 
enter  is  granted,  it  may  be  revoked.  So, 
also,  the  right  to  enter  may  be  re- 
fused to  a'nyone.  People  ex  rel.  Burnham 
V.  Flynn,  189  N.  Y.  180,  82  N.  E.  169;  Col- 
lister  V.  Hayman,  183  N.  Y.  260,  1  L,R.A. 
(N.S.)  1188,  111  Am.  St.  Rep.  740,  76  N.  E. 
20,  5  A.  &  E.  Ann.  Cas.  344 ;  Pearoe  v.  Spald- 
ing, 12  Mo.  App.  141;  Purcell  v.  Daly,  19 
Abb.  N.  C.  301 ;  Burton  v.  Scherpf,  1  Allen. 
133,  79  Am.  Dec.  717;  McCrea  v.  Marsh,  12 
Gray,  211,  71  Am.  Dec.  746;  Horney  v.  Nix- 


874 


MICHIGAN  SUPREME  COURT. 


Not., 


on,  213  Pa.  20,  1  L.R.A.(N.S.)  1184,  110 
Am.  St.  Rep.  520,  61  Atl.  1088,  5  A.  &  E. 
Ann.  Cas.  349;  Wood  v.  Leadbitter,  13  Mees. 
&  W.  838.  Wood  V.  Leadbitter,  supra,  is 
very  similar  in  its  facts  to  this  case.  It 
is  cited  with  approval  in  several  of  the 
above-cited  cases.  Pleasure  grounds  of  this 
character  are  not  necessaries  of  life,  any 
more  than  are  theaters  and  race  tracks ;  and, 
unless  restrained  by  some  provisions  of  their 
charters,  their  owners  can  impose  any  terms 
of  admission  they  choose.  No  such  re- 
straints are  imposed  upon  the  defendant 
in  this  case.  The  defendant*  can  exact  an  en- 
trance fee  at  the  park,  or  it  can  compensate 
itself  by  charging  for  transportation  to  it 
and  admit  its  patrons  otherwise  free  to  the 
park.  The  ride  upon  the  boat  and  the  use 
of  the  grounds  are  part  of  the  same  scheme 
for  pleasure  furnished  by  the  defendant  to 
those  whom  it  may  choose  to  carry.  It  is 
perhaps  due  to  the  plaintiff  to  say  that  he 
denies  the  improper 'conduct  charged  against 
him,  but  his  rights  in  no  sense  depend  upon 
the  reason  given  for  his  exclusion. 
The  judgment  is  affirmed. 


\         MICHIGAN  SUPRKME  COURT. 

THOMAS  S.  SPRAGUE,  Plff.  in  Err., 

V. 

JAMES  R.  HOSIE. 

•    (—  Mich.  — ,  118  N.  W.  497.) 

Statute  of   frauds  —  shares  of   stock  — 
sale. 

1.  Issued  shares  in  a  corporation  are 
goods  within  the  meaning  of  the  statute  of 
frauds,  and  oral  contracts  for  their  sale 
which  do  not  comply  with. the  terms  of  that 
statute  are  invalid. 

Pleading  —  sufHciency  —  valid  contract. 

2.  A  declaration  in  an  action  to  recover 
damages  for  breach  of  contract  to  sell  shares 
of  stock  is  not  insufficient  because  it  does  not 
allege  facts  to  show  whether  or  not  the  con- 
tract was  obnoxious  to  the  statute  of  frauds, 
if  the  existence  of  a  valid  contract  is  assert- 
ed. 

Burden  of  proof  —  general  Issue— va- 
lidity of  contract. 

3.  The  burden  of  proving  a  contract  valid 
under  the  statute  of  frauds  may  be  cast  on 
plaintiff  by  the  plea  of  the  general  issue,  in 
an  action  to  recover  damages  for  breach  of 
contract  to  sell  shares  of  stock  in 'which  the 
declaration  alleges  the  existence  of  a  valid 
contract. 

(November  30,   1908.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover , 
19L.R.A.(N.S.) 


damages  for  breach  of  contract  to  sell  cor- 
porate stock.    Affirmed. 

Statement  by  Ostrander,  J.: 
The  suit  is  brought  to  recover  damages 
alleged  to  have  been  sustained  by  the  plain- 
tiff by  reason  of  the  refusal  of  defendant  to 
perform  his  contract  to  sell  plaintiff  20 
shares  of  bank  stock  at  $154  a  share.  The 
declaration  contains  the  common  counts  in 
assumpsit  and  a  special  count  in  which  the 
said  contract  and  a  breach  thereof  are  aver- 
red. The  plea  is  the  general  issue.  Defend- 
ant offered  no  testimony.  A  verdict  for  de- 
fendant was  directed  by  the  court,  and  judg- 
ment on  the  verdict  was  entered.  Plaintiff 
is  a  dealer  in  stocks  and  bonds.  He  testi- 
fied, however,  that  he  desired  to  purchase 
this  stock  for  himself,  and  not  for  any  client 
In  a  letter  written  by  him  to  defendant  of 
date  August  22,  1906,  is  the  following:  "I 
have  a  client  who  may  purchase  a  limited 
amount  of  Michigan  Savings  Bank  stock. 
.  .  .  If  you  decide  to  offer  the  stock  to 
me,  please  make  the  price  to  hold  good  until 
September  1st  as  my  client  is  hard  to  find 
at  times  and  it  may  take  two  or  three  days 
to  hear  from  him."  In  reply  defendant  of 
date  August  30th  wrote:  ^'Replying  to 
above,  I  have  only  20  shares  Mich.  Sav.  Bank 
stock  and  will  sell  same  for  155  or  3,100.00 
net.  This  is  the  best  price  I  can  make. 
Have  refused  an  offer  of  150;  on  account 
of  vacations  your  letter  has  been  neglected 


Case  Note,  —  Contract  for  the  sale  of 
corporate  Atoolc  as  one  for  the  sale  of 
** goods,**  etc*,  toithin  statute  of  frauds. 

This  note  does  not  include  cases  of  parol 
subscription  to  corporate  stock,  or  of  agree- 
ments of  a  vendor  thereof  to  repurcnase 
shares  of  stock  from  a  vendee  on  certain 
contingencies. 

The  doctrine  that  a  contract  for  the  sale  of 
corporate  stock  is  one  for  the  sale  of  "'goods, 
wares,  and  merchandise,"  within  the  statute 
of  fraud,  is  almost  unanimously  recognized 
by  the  courts  of  this  countrv.  Maver  v.  Child, 
47  Cal.  142;  North  v.  Forest,  15' Conn,  400; 
Ay  res  v.  French,  41  Conn.  142;  Pray  v.  Mit- 
chell, 60  Me.  430;  Tisdale  v.  Harris,  20  Pick. 
9;  Thompson  v.  Alger,  12  Met.  428;  Eastern 
R.  Co.  V.  Benedict,  10  Gray,  212;  Boardman 
V.  Cutter,  128  Mass.  388;  Meehan  v.  Sharp, 
151  Mass.  564,  24  N.  E.  907;  Berwin  v. 
Bolles,  183  Mass.  340,  67  N.  E.  323;  Mcllroy 
V.  Richards,  148  Mich.  694,  112  N.  W.  489; 
Fine  v.  Homsby,  2  Mo.  App.  61;  Bernhardt 
V.  Walls,  29  Mo.  App.  206;  Orr  v.  Hall,  75 
Neb.  548,  106  N.  W.  656;  Baltzen  v.  Nicolay, 
53  N.  Y.  467,  reversing  3  Jones  &,  S.  203; 
Tompkins  v.  Sheehan,  158  N.  Y.  617,  53  N. 
E.  502;  Ryers  v.  Tuska,  39  N.  Y.  S.  R,  103, 
14  N.  Y.  Supp.  926;  Nichols  v.  Clark,  40 
Misc.  107,  81  N.  Y.  Supp.  262;  Mon-e  v. 
Douglai«9,  112  App.  Div.  798.  99  N.  Y.  Supp. 
392;  Tomlinsun  v.  Miller,  7  Abb.  Pr.  X.  S. 


190S. 


SPRAGUE  V.  HOSIE. 


875 


till  now."  Of  date  November  5,  1906,  plain- 
tiff again  wrote  to  defendant,  saying:  "If 
you  wish  to  sell  your  20  shares  of  Michigan 
Savings  Bank  stock  at  this  time  at  $149.00 
per  share  net  to  you,  I  think  I  can  make 
sale  of  the  same/' — concluding  the  letter  as 
follows;  "If  you  desire  to  let  me  offer  the 
stock  for  sale  at  this  price,  please  make 
price  good  for  this  week,  as  to-morrow  is  a 
holiday  and  it  may  take  a  day  or  two  after 
that  to  accomplish  anything."  The  reply, 
dated  November  7th,  was :  "I  have  an  offer 
of  160  Jan.  1, 1907.  In  the  meantime  I  will 
get  a  dividend  of  4  to  5  per  cent.  Would  not 
sell  for  less  than  154  net  at  this  time." 
Plaintiff  on  November  12th  again  wrote  de- 
fendant: "Replying  to  your  favor  of  the 
7th  inst.  regarding  20  shares  of  Michigan 
Savings  Bank  stock,  which  you  offered  to  sell 
at  154  net  to  you,  if  you  will  sell  5  shares  at 
153. 1  will  take  it,  if  I  am  not  supplied  when 
I  hear  from  you.  Please  advise  me  at  once. 
I  purchased  some  of  this  stock  at  a  much  less 
price  since  writing  you  and  my  client  is  will- 
ing to  pay  153  for  5  shares  to  even  up  the 
block,  if  the  matter  is  closed  at  once.  I  have 
no  doubt  I  can  get  it  for  less  money  by  look- 
ing around,  but  he  told  me  to  make  you  this 
offer  to  close  the  matter  without  delay.  I  do 
not  see  how  you  expect  to  get  4  to  5  per  cent 
dividend  January  1st,  as  the  bank  is  only 
paying  7  per  cent  per  annum,  which  would 
make  the  accrued  dividend  about  2.60  per 
cent  at  this  date."  To  this  defendant  made 
no  reply.  The  plaintiff  testified  that,  on  No- 
vember 17  th,  by  telephone,  he  advised  defend- 


ant that  he  would  take  20  shares  at  $154  a 
share,  and  told  defendant  to  send  the  certifi- 
cate with  draft  attached  to  the  savings  bank, 
and  that  defendant  said  he  would  send  the 
stock,  but  that  it  might  be  two  or  three  days 
before  he  oould  do  so;  that  immediately 
thereafter,  on  the  same  day,  he  sent  to  de- 
fendant a  letter  confirming  the  offer  made 
by  telephone.  This  letter  was  not  produced. 
A  motion  to  strike  out  the  testimony  of  the 
oral  communication  was  granted,  and  plain- 
tiff excepted.  Later,  on  December  7th,  plain- 
tiff demanded  the  stock,  saying  he  was  ready 
to  pay  for  it,  but  defendant  refused  to  de- 
liver the  stock  claiming  he  had  never  bar- 
gained for  its  sale.  Later,  a  tender,  in  the 
form  of  a  cashier's  check  for  $3,080,  was 
made  to  defendant  and  was  refused.  On  De- 
cember 7  th  the  market  value  of  the  stock 
was  $180  per  share,  plus  a  dividend  of  $3.50 
per  share.  It  is  claimed  on  the  part  of  ap- 
pellant, first,  that  the  letters  make  a  com- 
plete and  binding  contract;  second,  that 
bank  stock,  ownership  of  which  is  usually 
evidenced  by  certificates,  is  not  goods,  wares, 
or  merchandise  within  the  meaning  of  the 
statute  of  frauds;  third,  that  the  defense 
that  the  contract,  if  resting  in  parol,  was 
void  under  the  statute  of  frauds,  was  waived 
because  no  notice  of  such  defense  was  given 
with  defendant's  plea. 

Mr.  Frederic  T.   Harward,   for  plain- 
tiff in  error: 
Stock  does  not  constitute  "goods,  wares, 


364 ;  Sherwood  v.  Tradesman's  Nat.  Bank,  16 
N.  Y.  Week.  Dig.  522;  Spear  v.  Bach,  82 
Wis.  192,  62  N.  W.  97;  Hinchman  v.  Lin- 
coln, 124  U.  S,  38,  31  L.  ed.  337,  8  Sup.  Ct. 
Rep.  369;  Raymond  v.  Colton,  43  C.  C.  A. 
501,  104  Fed.  219;  Koewing  v.  Wilder,  63 
C.  C.  A.  186,  128  Fed.  558;  Franklin  v. 
Matoa  Gold  Min.  Co.  16  L.R.A.(N.S.)  381, 
86  C.  C.  A.  145,  168  Fed.  941. 

In  Hightower  v.  Ansley,  126  Ga.  8,  64  S. 
E.  939,  7  A.  &  E.  Ann.  Gas.  927,  this  doctrine 
was  adopted,  the  court  refusing  to  follow  the 
contrary  liolding  in  Rogers  v.  Burr,  105  Ga. 
432,  70  Am.  St.  Rep,  50,  31  S.  E.  438. 

So,  a  contract  for  the  sale  of  corporate 
stock  is  one  for  the  sale  of  "personal  prop- 
erty," within  the  Florida  statute  of  frauds, 
which  uses  that  expression  instead  of  "goods, 
wares,  and  merchandise,"  Southern  Life 
Ins.  &  T.  Co.  V.  Cole,  4  Fla.  359. 

And  such  rule  is  not  affected  by  a  by-law 
of  a  stock  exchange  rendering  oral  contracts 
for  the  sale  of  stock  binding.  Ryers  v.  Tus- 
ka,  supra. 

But  a  parol  contract  for  the  sale  of  shares 
of  a  proposed  issue  of  an  increase  of  corpo- 
rate stock,  which  the  vendor,  as  an  original 
shareholder,  will  be  entitled  to,  is  not  a  con- 
tract for  the  sale  of  "goods,  wares,  and  mer- 
chandise," as  the  subject-matter  of  the  con- 
tract was  not  in  existence  when  it  was  en- 
19L.R.A.(X.S.) 


tered  into.  Gadsden  v.  Lance,  McMull.  Eq. 
87,  37  Am.  Dec.  648. 

While  the  cases  of  Vawter  v.  Grifiin,  40 
Ind.  593,  and  Colvin  v.  Williams,  3  Harr.  A. 
J.  38,  5  Am.  Dec.  417,  apparently  hold  that 
corporate  stock  is  not  within  the.  statute  of 
frauds,  yet  this,  is  dictum.  See  comment 
upon  the  latter  case  in  Webb  v.  Baltimore 
&  E.  S.  R.  Co.  77  Md.  92,  39  Am.  St.  Rep. 
396,  26Atl.  113. 

According  to  the  later  English  authorities, 
shares  of  corporate  stock  are  not  "goods, 
wares,  and  merchandise,"  within  the  stat- 
ute of  frauds.  Hibblewhite  v.  M'Morine,  6 
Mees.  &  W.  200;  Knight  v.  Barber,  2  Carr.  k 
K.  333;  Bowlby  v.  Bell,  3  C,  B.  284;  Watson 
V.  Spratley,  10  Exch.  222;  Humble  v.  Mit- 
chell, 11  Ad.  &  El.  205;  Duncuft  v.  Albrecht, 
12  Sim.  189;  Heseltine  v.  Siggers,  1  Exch. 
866. 

Although  there  are  earlier  cases  to  the 
contrary.  CruU  v.  Dodson,  Cas.  t.  King, 
41;  Mussell  v.  Cooke,  Prec.  in  Ch.  633; 
Colt  V.  Nettervill,  2  P.  Wms.  304;  Picker- 
ing V.  Appleby,  1  Comyns,  Rep.  354. 

As  to  transfers  of  corporate  stock  in 
consideration  of  services,  as  affected  by 
statute  of  frauds  relating  to  contracts  for 
the  sale  of  "goods,"  etc.,  see  case  note  to 
Franklin  v.  Matoa  Gold  Min.  Co.  16  L.R.A. 
(N.S.)    381. 
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or  merchandise,**  within  the  purview  of  the  ■ 
statute.  I 

Huntfble  ▼.  Mitchell,  11  Ad.  &  El.  205;  Dun- . 
cuft  T.  Albrecht,  12  Sim.  192;  Hargreayes  I 
V.  Parsons,  13  Mees.  A.  W.  661;  Hesel- 
tine  V.  Siggers,  1  Exch.  856;  Bowlby  ▼.  Bell, 
3  C.  B.  284;  Browne,  Stat.  Fr.  §  298;  Vawter 
▼.  Griffin,  40  Ind.  600;  ,Webb  ▼.  Baltimore 
A  E.  S.  R.  Co.  77  Md.  08,  39  Am.  St.  Rep. 
396,26  Atl.  113;  Thomp.  Corp.  1068;Green 
▼.  Brookins,  23  Mich.  54,  9  Am.  Rep.  74; 
Kutz  V.  Fleisher,  67  Cal.  93,  7  Pac.  195; 
Whittemore  v.  Gibbs,  24  N.  H.  484*. 

Defendant  waived  the  right  to  rely  on  the 
statute  of  frauds  as  a  defense  by  failing  to 
give  notice  under  his  plea  of  the  general  is- 
sue that  he  would  rely  thereon. 

29  Am.  &  Eng:  Enc.  Law,  p.  811;  9  Enc. 
PI.  A  Pr.  pp.  709,  715,  716;  Eveland  v.  Ste- 
phenson, 45  Mich.  397,  8  N.  W.  62;  Crane  v. 
Powell,  139  N.  Y.  387,  34  N.  E.  911;  Martin 
▼.  Blanchett,  77  Ala.  288;  Finucan  v.  Ken- 
dig,  109  m.  198;  Lear  v.  Chouteau,  23  HI. 
39;  Gardner  v.  Armstrong,  31  Mo.  539; 
Adams  v.  Patrick,  30  Vt.  516. 

Messrs.  Stellwagen  St  MacKay,  for  de- 
fendant in  error: 

Stock  constitutes  "goods,  wares,  or  mer- 
chandise," and  is  witliin  the  purview  of  the 
statute  of  frauds. 

29  Am.  &  Eng.  Enc.  Law  pp.  960,  961; 
Weston  V.  McDowell,  20  Mich.  353 ;  Tisdale  v. 
Harris,  20  Pick.  9;  Topliflf  v.  McKendree,  88 
Mich.  148,  50  N.  W.  109;  Spear  v.  Bach, 
82  Wis.  192,  52  N.  W.  97;  Fine  v.  Homsby, 
2  Mo.  App.  61;  Gadsden  ▼.  Lance,  McMull. 
Eq.  87,  37  Am.  Dec.  548 ;  North  v.  Forest, 
16  Conn.  400;  Boardman  v.  Cutter,  128 
Mass.  388;  Baltzen  v.  Nicolay,  53  N.  Y.  467; 
Johnson  v.  Mulvy,  51  N.  Y.  634. 

If  the  contract  is  denied,  the  statute  need 
not  be  pleaded,  but  may  be  invoked  at  the 
trial. 

9  Enc.  PI.  &  Pr.  pp.  711,  712;  Harris  v. 
Frank,  81  Cal.  288,  22  Pac.  856;  Meyers  v. 
Schemp,  67  111.  469;  Beard  v.  Converse,  84 
111.  512;  Lynch  v.  Scroth,  50  HI.  App.  668; 
Hunter  v.  Randall,  62  Me.  423,  16  Am.  Rep. 
490;  Durant  v.  Rogers,  71  111.  121 ;  McMillen 
V.  Terrell,  23  Ind.  163 ;  Suman  v.  Springate, 
67  Ind.  115;  Taylor  v.  Merrill,  55  111.  52; 
Force  v.  Dutcher,  18  N.  J.  Eq.  401;  Cal- 
vert V.  Schultz,  143  Mich.  441,  106  N.  W. 
1123. 

Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

1.  There  was  no  continuing  offer  to  sell  the 
stock  at  the  price  of  $154  a  share.  Defend- 
ant's letter 'Of  November  7th,  if  it  can  be 
said  to  contain  an  offer  to  then  sell  the 
stock,  was  not  a  continuing  offer.  Moreover, 
whether  it  be  treated  as  a  present  or  a  con- 
tinuing offer  to  sell,  it  was  refused  and  was 
19L.R.A.(N.S.) 


not  thereafter  renewed.    The  bargain,  if  one 
was  made,  rests  in  parol. 

2.  Whether  stock  in  an  incorporated  eom- 
pany,  the  shares  of  whieh  have  been  actoally 
issued,  is  goods,  wares,  or  merchandise,  with- 
in the  meaning  of  the   statute  of  frauds 
(Comp.  Laws,  §  9516),  is  a  question  which 
has  been  answered  differently  in  different 
jurisdictions.     In  essentials  our  statute  is 
a  copy  of  the  17th  section  of  the  statute  of 
Charles  11.,  and  was  adopted  in  this  juris- 
diction in  1819  from  the  laws  of  the  state 
of  New  York.     The   English   courts,  to  a 
period  as  late  as  1839,  had  not  apparently 
determined    conclusively    that    such   shares 
were  or  were  not  within  the  statute.    Mus- 
sel ▼.  Cooke,  Prec.  in  Ch.  533 ;  Crull  v.  Dod- 
son,  Oas.  t.  King,  41.    Lord  Denman  in  Hum- 
bk  V.Mitchell,  11  Ad.  &  El.  205, a  case  de- 
cided in  1839,  held  with  the  concurrence  of 
his  associates  that  'shares  in  a  joint -stock 
company  like  this  [a  bank]  are  mere  choses 
in   action,   incapable   of  delivery,   and  not 
within  the  soope  of  the  17th  section.    A  con- 
tract in  writing  was  therefore  unnecessary." 
It  is  stated  in  the  opinion  that  no  case  had 
been   found  directly  in   point.    Humble  v. 
Mitchell,  has  apparently  been  since  followed 
in  England.    See  29  Am.  &  Eng.  Enc  Law,  p. 
961;   20  Cyc.  Law  A  Proc.  p.  244;    Beach, 
Modern  Law  of  Contr.  §  558.    See  also  note 
to  Weightman  ▼.  Caldwell,  4  Wheat.  85-89, 
4  L.  ed.  520-522.    In  1838,  in  Tisdale  ▼.  Har- 
ris, 20  Pick.  9  (Humble  v.  Mitchell  not  be- 
ing cited  by  counsel ) ,  the  precise  converse  of 
the  modern  English  rule  was  laid  down;  it 
being  decided  that  the  words  "goods"  and 
"merchandise,"  are  broad  enough  in  meaning 
to  include  stocks  or  shares  in  incorporated 
companies.     The  rule  is  affirmed  in  Board- 
man  V.  Cutter,  128  Mass.  388.    To  the  same 
effect  are  North  v.  Forest,   15  Conn.  400; 
Pray  v.  Mitchell,  60  Me.  430;  Spear  ▼.  Bach, 
82  Wis.  192,  52  N.  W.  97 ;  Johnson  v.  Mulvy, 
51  N.  Y.  634.    It  must  be  admitted  that  at 
the  common  law  shares  of  an  incor]>orated 
company  occupied  much  the  same  position 
as  promissory  notes  and  other  mere  choses 
in  action.     Indeed,  it  is  held  in  Massachu- 
setts that  a  promissory  note  is  within  the 
statute.     Baldwin  v.  Williams,  3  Met.  365. 
To  the  contrary  is  Vawter  v.  Griffin,  40  Ind. 
593,  which  approves  the  rule  of  Humble  v. 
Mitchell.     Such  shares  have,  however,  come 
to  be  subjects  of  common  barter  and  sale, 
are  usually  evidenced  by  certificates  which, 
in  the  absence  of  statute  provisions,  operate 
by  assignment  and  delivery  to  transfer  title 
to  the  shares  as  between  the  parties.    They 
are  in  this  state  by  statute  subject  to  levy 
and  sale  on  execution.     In  many  other  re- 
spects they  are  treated  as  something  more 
than  mere  choses  in  action.     It  was  said  by 
this  court  in  Weston  v.  McDowell,  20  Mich. 
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353,  357,  in  considering  the  meanipg  to  be 
given  the  words  "goods,  wares,  and  merchan- 
dise/' as  employed  in  the  common  counts  in 
assumpsit,  that  it  has  always  been  consid- 
ered that  the  phrase  as  employed  in  the  stat- 
ute of  frauds  embraced  animate  as  well  as 
inanimate  property,  and  that  the  word 
"goods"  may  well  include  oxen.  The  case 
is  not  in  point  here  except  as  indicating 
that  a  broad  rather  than  a  narrow  meaning 
should  be  given  to  the  word  "goods."  That 
contracts  for  the  sale  and  delivery  of  shares 
of  stock  are  subject  to  the  mischief  aimed 
at  by  the  statute  must  be  admitted.  We  are 
of  opinion  that  reason  and  the  weight 
of  authority  favor  the  conclusion  that  shares 
of  stock  in  an  incorporated  company,  the 
shares  having  been  issued,  are  goods  within 
the  meaning  of  the  statute  of  frauds.  It  fol- 
lows that  the  parol  contract  for  their  sale 
was   invalid. 

3.  The  declaration  alleged  no  facts  to  show 
whether  the  contract  sued  upon  was  or  was 
not  obnoxious  to  the  statute.  It  was  never- 
theless a  good  pleading.  Dayton  ▼.  Wil- 
liams, 2  Dougl.  (Mich.)  31;  Harris  Photo- 
graphing Supply  Co.  V.  Fisher,  81  Mich. 
136,  45  N.  W.  661;  Steams  y.  Lake  Shore 
&  M.  S.  R.  Ck).  112  Mich.  661,  71  N.  W.  148; 
KroU  V.  Diamond  Match  Co.  Ip6  Mich.  127, 
63  N.  W.  983.  See  also  9  Enc.  PI.  &  Pr.  p. 
700;  Seaman  v.  (^Hara,  29  Mich.  66,  67. 
The  language  of  the  statute  in  question  here 
is:  ''No  contract  for  the  sale  of  any  goods, 
wares,  or  merchandise,  for  the  price  of  $50 
or  more,  shall  be  valid,  unless,"  etc.  It  is 
clear  that  such  a  contract  may  be  valid  and 
enforcible,  although  no  note  or  memoran- 
dum in  writing  of  the  bargain  be  made  and 
signed  by  the  party  to  be  charged  therewith. 
The  plaintiff  in  his  declaration  asserts  the 
existence  of  a  valid  contract  and  upon  the 
motion  or  objection  of  the  defendant  must 
prove  such  an  one.  The  scope  of  the  plea  of 
the  general  issue  is  as  a  general  rule  a  de- 
nial of  every  material  averment  of  fact  in 
the  declaration.  The  precise  question  present- 
ed was  answered  adversely  to  plaintiff's  con- 
tention in  Third  Nat.  Bank  v.  Steel,  129 
Mich.  434,  64  L.R.A.  119,  88  N.  W.  1050. 

It  follows  that  the  judgment  must  be,  and 
it  is,  affirmed. 


MINNESOTA  SUFRESfB  COURT. 

STATE   OF   MINNESOTA,   Respt., 

V. 

ERNEST    R.    TAYLOR,    Appt. 

(—  Minn.  ~,   118  N.  W.   1012.) 

Physician  »  right    to    practise    dentist- 
ry. 

A    person    who    !s   licensed   to   ''practise 


medicine  and  surgery"  under  the  statutes 
of  the  state  cannot,  by  virtue  thereof, 
"practise  dentistry"  without  securing  a 
license  as  a  dentist,  as  required  by  chap. 
117,  p.  127,  Gen.  Laws  1907. 

(December   11,   1908.) 

APPEAL  by  defendant  from  an  order  of 
the  Municipal  Court  of  Minneapolis 
denying  a  new  trial  after  defendant's  con- 
viction for  having  practised  dentistry  with- 
out a  license.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mead  A  Robertson,  for  appel- 
lant: 

The  reason  for  requiring  a  license  to  prac- 
tise dentistry  when  such  license  is  applied 
for  by  a  layman  does  not  apply  to  the  prac- 
tice of  dentistry  by  regular  physicians  and 
surgeons. 

State  ▼.  Beck,  21  R.  I.  288,  45  L.R.A. 
269,  43  Atl.  366;  McCann  v.  State,  40  Tex. 
Grim.  Rep.  Ill,  48  S.  W.  512;  State  v.  Van- 
dersluis,  42  Minn.  134,  6  L.R.A.  119,  43 
N.  W.  789. 

Messrs.  Frank  Healy  and  Clyde  R. 
White,  for  respondent: 

The  acts  constitute  a  violation  of  the  law 
unless  physicians  are  exempt  from  the  opera- 
tion of  the  law. 

State  V.  Sexton,  37  Wash.  110,  79  Pac. 
634;  State  ▼.  Thompson,  48  Wash.  683,  94 
Pac.  667. 

The  statute  makes  no  exception  in  favor  of 
physicians. 

Lewis's  Sutherland,  Stat.  Constr.  %  363; 
Rochester  v.  Upman,  19  Minn.  108,  Oil.  78; 
State  V.  Cron,  23  Minn.  140 ;  State  v.  Orth, 
38  Minn.  150,  36  N.  W.  103;  State  v.  Benx, 
41  Minn.  30,  42  N.  W.  547 ;  State  v.  Cooke, 
24  Minn.  247,  31  Am.  Rep.  344;  State  v. 
McGinnis,  30  Minn.  48,  14  N.  W.  256. 

Blliotty  J.,  delivered  the  opinion  of  the 
court: 

Dr.  Taylor,  the  appellant,  was  convicted 
of  the  offense  of  practising  dentistry  with- 
out a  license,  in  violation  of  chap.  117,  p. 
127,  Gen.  Laws  1907.  He  was  at  the  time  a 
licensed  physician  and  surgeon,  and  claims 
that  such  license  entitles  him  to  engage  in 
the  incidental  practice  of  dentistry  on  his 
own  patients.  Dr.  Taylor  extracted  two 
teeth  for  one  of  his  patients  and  took  an 
impression  in  wax  of  the  mouth  and  cavities. 
He  sent  this  impression  to  a  dental  labora- 
tory, where  artificial  teeth  were  made  and 
returned  to  Dr.  Taylor,  who  delivered  them 


Headnote  by  Elliott^  J« 
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Note.  —  State  v.  Tayi/)b  and  State  v. 
Beck,  21  R.  I.  288,  46  L.R.A.  269,  43  Atl. 
306,  cited  therein,  apparently  are  the  only 
cases  pas8ing  upon  the  question  whether 
a  physician's  license  covers  the  practice  of 
dentistry. 
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to  his  patient  and  received  a  fee  of  some  $38 
for  his  services.  It  is  conceded  that  Dr. 
Taylor  did  not  hold  a  certificate  from  the 
state  board  of  dental  examiners  authorizing 
him  to  practise  dentistry  in  this  state,  and 
that  what  he  did  comes  within  the  terms 
of  the  statute  which  defines  tlie  practice  of 
dentistry.  He  was  therefore  properly  con- 
victed, unless  protected  by  his  license  as  a 
physician  and  surgeon. 

The  statute  provides  that  a  person  shall 
be  regarded  as  practising  medicine  "who 
shall  append  the  letters  *M.  D.'  or  *M.  B.'  to 
his  name,  or  for  a  fee  prescribe,  direct,  or 
recommend  for  the  use  of  any  person  any 
drug,  or  medicine,  or  other  agency,  for  the 
treatment  or  relief  of  any  wound,  fracture, 
or  bodily  injury,  infirmity,  or  disease: 
Provided  that  this  section  shall  not  apply 
to  dentists."  Rev.  Laws  1005,  {  2300.  It  is 
true,  as  appellant  contends,  that  the  prac- 
tice of  medicine  and  surgery  in  its  broad  and 
comprehensive  sense  includes  the  practice 
of  dentistry,  which  "is  medical,  surgical,  or 
prosthetic.  In  so  far  as  it  is  a  direction  of 
medical  science  to  the  prevention,  modifica- 
tion, or  removal,  by  medicinal  and  hygienic 
remedies,  of  the  causes  and  eflTects  of  disease 
in  the  dental  organs,  it  forms  part  of  the 
physician's  practice,  just  as  does  the  treat- 
ment of  cerebral,  cardiac,  or  pulmonary  dis- 
eases. In  so  far  as  it  is  an  application  of 
surgical  skill  to  the  fractures  or  to  staphy- 
loraphy,  it  is  simply  oral  surgery,  involving 
only  such  knowledge  and  skill  in  the  use  of 
instruments  as  every  surgeon  must  possess." 
Harris,  Principles  &  Practice  of  Dentistry, 
p.  xxxm. 

In  the  absence  of  any  legislative  declara- 
tion to  the  contrary,  a  certificate  authorizing 
the  holder  to  practise  medicine  and  surgery 
would  therefore  entitle  him  to  practise  den- 
tistry. But,  for  reasons  of  public  policy, 
with  which  we  have  no  particular  concern, 
the  legislature  adopted  the  policy  of  dividing 
the  field  of  medicine  and  surgery,  and  mak- 
ing a  separate  profession  of  a  part  thereof. 
State  V.  Vandersluis,  4^  Minn.  129,  6  L.R.A. 
119,  43  N.  W.  789.  It  was  thought  that  men 
who  engage  in  the  treatment  of  diseases  of 
the  dental  organs  should  receive  special  prep- 
aration and  be  specially  licensed  to  practise 
that  particular  branch  or  department  of 
medicine  and  surgery.  A  state  board  of  den- 
tal examiners  was  created,  and  authorized  to 
determine  who  should  be  licensed  and  en- 
titled to  practise  dentistry  in  the  state. 
Rev.  Laws  1906,  H  2313-19;  Gen.  I>aw8 
1907,  chap.  117,  p.  127.  A  department  of 
dental  surgery  was  also  established  at  the 
university,  with  a  course  of  study,  the  satis- 
factory completion  of  which  would  entitle 
the  student  to  a  special  degree  of  dental  sur- 
t^eon.  An  examination  of  this  course  shows 
i9L.R.A.(N.S.) 


that  it  includes  a  conuderable  part  of  the 
work  required  in  the  medical  school,  but  it 
also  includes  studies  which  relate  particu- 
larly to  diseases  of  the  dental  organs  and 
others  designed  to  insure  efficiency  in  the 
mechanical  work  connected  with  the  treat- 
ment. The  statute  now  in  force  proWdes 
that  "no  person  shall  practise  dentistry  in 
the  state  without  having  complied  with  the 
provisions  of  this  subdivision.  .  .  .  Any 
person  who  shall  .  .  .  violate  any  pro- 
vision of  this  subdivision  shall  be  guilty  of  a 
misdemeanor."  And:  "All  persons  shall  be 
said  to  be  practising  dentistry,  within  the 
meaning  of  this  section,  .  .  .  who  shall 
for  a  fee,  salary,  or  other  reward  paid  or  to 
be  paid  either  to  himself  or  to  another  per* 
son  .  .  .  replace  lost  teeth  by  artificial 
ones."  Rev.  Laws  1905,  99  2315,  2319,  ae 
amended  by  chap.  117,  p.  127,  Gen.  Laws 
1907. 

The  legislature  has  thus  defined  both  tiie 
practice  of  medicine  and  the  practice  of  den- 
tistry, and  made  of  them  two  distinct  profes- 
sions. This  statute  relating  to  dentistry 
makes  no  exception  in  favor  of  one  who 
holds  a  certificate  entitling  him  to  practise 
as  a  physician  and  surgeon.  We  can  find  no 
implied  exceptions  in  this  statute.  The 
words  "no  person,"  in  a  criminal  statute,  are 
to  be  given  their  literal  meaning.  From  an 
examination  of  the  statutes  of  other  states 
relating  to  the  practice  of  dentistry,  we  learn 
that  many  contain  express  exceptions  in  fa- 
vor of  physicians  and  surgeons.  Probably  the 
most  of  them  permit  physicians  to  extract 
teeth  or  perform  such  other  comparatively 
simple  work.  In  the  absence  of  any  such  ex- 
ceptions, we  must  conclude  that  the  legisla- 
ture intended  to  restrict  the  scope  of  the 
practice  of  the  physician  and  surgeon,  and 
require  him,  if  he  desires  to  practise  den- 
tistry, to  obtain  a  license  from  the  state 
board  of  dental  examiners  in  addition  to  his 
other  certificate.  What  was  said  in  State 
V.  Vandersluis,  supra,  to  the  effect  that  the 
statute  then  under  consideration  would  not 
limit  the  right  of  surgeon  under  his  license, 
was  dicta,  and  is  not  controlling. 

In  State  v.  Beck,  21  R.  I.  288.  45  L.R.A. 
269,  43  Atl.  366,  it  appeared  that  the  law 
regulating  the  practice  of  dentistry  was 
passed  in  1888  (Laws  1888,  chap.  712*.  p.  1), 
at  a  time  when  there  was  no  law  regulating 
the  practice  of  medicine.  Such  a  law  waa 
enacted  in  1895  (Laws  1895,  chap.  1.S53.  p. 
25),  and  in  1897  (Laws  1897,  chap.  470, 
p.  205)  the  dentifttry  act  was  re-enacted  in 
substantially  its  original  form.  It  was  held 
that  a  person  who  was  authorized  to  practise 
medicine  under  the  act  of  1895  was  entitled 
to  practise  dentistry  as  a  branch  of  surgery, 
without  complying  with  the  dental  act  of 
1897.     The  reasoning  does  not  carry  oonvio- 
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t ion  to  our  minds,  and  we  cannot  regard  the 
case  as  an  authority  which  should  he  fol- 
lowed. The  recent  cases  recognize  the  two 
professions,  as  separate  and  distinct.  In 
State  ex  rel.  Flickinger  ▼.  Fisher,  119  Mo. 
344,  22  L.R.A.  799,  24  8.  W.  167,  a  dentist 
was  unsuccessful  in  his  claim  of  exemption 
from  jury  duty  under  a  statute  which  ex- 
empted a  "practitioner  of  medicine,"  and  in 
People  ▼.  DeFrance,  104  Mich.  563,  28 
L.R.A.  139,  62  N.  W.  709,  it  was  held  that 
dentists  were  not  within  a  provision  relat- 
ing to  privileged  communications  to  one 
practising  ipedicine  and  surgery.  In  Cher- 
okee V.  Perkins,  118  Iowa,  407,  02  N.  W.  68, 
it  was  held  that  the  power  to  tax  ''itinerant 
doctors,  physicians,  and  surgeons,"  did  not 
include  itinerant  dentists. 

The  order  denying  the  defendant's  motion 
for  a  new  trial  is  affirmed. 


MONTANA  SUPREMB  COURT. 

JOHN  FLINNER,  Appt, 

W.  B.  MoVAY,  Respt 

(37  Mont.  306,  96   Pac.  340.) 

Contract  —  assignment  —  snfflcienoy. 

1.  Delivery  of  a  power  of  attorney  and 
the  land  contract  to  which  it  related,  l^ 
the  one  upon  whom  it  is  conferred,  to  the 
intended  assignee  of  the  contract  without 
executing  it,  is  not  sufficient  to  transfer 
the  contract. 

Same  —  writing. 

2.  An  assignment  ot  a  land  ^  contract 
must  be  evidenced  by  writing  where  a  writ- 
ing is  necessary  to  transfer  an  interest  in 
real  estate. 


(June  25,  1908.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Gallatin  County 
in  defendant's  favor  and  from  an  order  de- 
nying a  motion  for  a  new  trial  in  an  action 
to  recover  the  purchase  price  of  an  assign- 
ment of  a  contract  to  sell  land.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  B.  Law  and  Walter  Altken, 
for  appellant: 

The  contract  assignment  was  an  assign- 
ment of  a  chose  in  action,  and  a  writing 
was  unnecessary. 

Cross  v.  Sacramento  Sav.  Bank,  66  Cal. 
462,  6  Pac.  94;  Hutchings  v.  Low,  13  N. 
J.'  L.  247;  Macklin  v.  Kinealy,  141  Mo. 
113,  41  8.  W.  893;  4  Cyc.  Law  &  Proc.  pp. 
37,  44;  Mitchell  v.  Taylor,  27  Or.  377,  41 
Pac.  119;    Pom.  Code  Remedies,  §147. 

The  assignment  of  this  contract  was  not 
an  attempt  to  convey  any  interest  in  real 
estate,  for  at  law  an  executory  contract  of 
sale  is  a  mere  agreement  which  does  not  af- 
fect the  title. 

28  Am.  A  Eng.  Enc.  Law,  p.  105,  §  8,  note 
2;  Chappell  ▼.  McKnight,  108  111.  575; 
Bispham,  Eq.  §365;  Sutherland  v.  Park- 
ins, 75  111.  338;  Warvelle,  Vend.  A,  P.  p. 
187,  §2;  4  Cyc.  Law  ft  Proc.  p.  20. 

Messrs.  Hartman  St  Hartman,  for  re- 
spondent: 

The  contract  could  not  be  assigned  or 
transferred  by  parol  and  delivery  merely. 

20  Cyc.  Law  &  Proc  p.  219. 

Brantly,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  is  alleged  in  the  complaint  herein, 
that  on  August  7,  1906,  the  plaintiff  and 
one  W.  P.  Knowlton  entered  into  a  contract, 
of  which  the  following  is  a  copy: 

Belgrade,  Mont.,  Aug.  7th,  1906. 
This  agreement  made  this  day  and  date  be- 


Case  Note,  —  Applicahility  of  statute  of 
frauds  to  asMgnment  or  surrender  of 
purchaser's  interest  under  land  con' 
tract. ' 

The  doctrine  that  the  interest  of  the  pur- 
chaser under  a  land  contract  is  an  inter- 
est in  lands,  within  the  meaning  of  the  stat- 
ute of  frauds,  and  that  accordingly  a  trans- 
fer thereof  must  be  evidenced  by  writing, 
seems  to  be  thoroughly  established,  and 
finds   various   expression   in   the   following 


In  Dougherty  v.  Catlett,  129  111.  431,  21 
N.  E.  932,  it  is  said  that  the  purchaser's 
interest  under  a  land  contract  was  an  in- 
terest in  or  concerning  lands  within  the 
meaning  of  the  statute,  it  being  well  set- 
tled that  the  statute  of  frauds  embracos 
equitable  as  well  as  legal  interests  in  land ; 
and  that  therefore,  where  such  purchaser 
agreed  by  parol  to  sell  and  surrender  to 
his  vendor  a  portion  of  said  premises,  such 
19L.R.A.(N.S.) 


agreement  furnished  no  basis  for  the  recov- 
ery of  the  consideration  therefor. 

And  in  Connor  ▼.  Tippett,  57  Miss.  594, 
it  was  held  that  the  delivery  of  a  bond  for 
title,  without  a  written  assignment,  will 
not  pass  the  interest  of  t\\e  vendee  in  the 
land,  under  the  statute  of  frauds. 

The  verbal  assignment  of  an  interest  in 
an  equitable  estate  in  lands  is  as  much  with- 
in the  operation  of  the  statute  of  frauds  as 
a  transfer  of  a  legal  interest.  Morgart  v. 
Smouse,  103  Md.  463,  115  Am.  St.  Rep. 
367,  63  Atl.  1070,  7  A.  &  E.  Ann.  Cas.  1140. 

A  parol  contract  to  assign  as  security  a 
contract  for  a  deed  is  within  the  statute  of 
frauds.  Hackett  v.  Watts,  138  Mo.  502, 
40  S.  W.  113. 

The  assignment  of  a  purchaser's  interest 
under  a  land  contract  must  be  in  writing; 
to  be  effectual.  Wilkie  y.  Womble,  90  N. 
C.  254. 

And  it  has  also  been  held  that  school- 
land  certificates  are  contracts  for  the  sale 
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tween  \V.  P.  Knowlton,  of  Belgrade,  Mont., 
party  of  the  first  part,  and  John  Flinner,  of 
Leav.,  Kans.,  party  of  the  second  part:  W. 
P.  Knowlton,  party  of  the  first  part,  agrees 
to  sell  and  convey  to  John  Flinner,  party 
of  the  second  part,  all  right  and  title  to  S. 
14  of  N.  E.  1/2  of  sec.  16,  80a;  S.  %  of  N. 
1/2  of  sec.  16,  160a;  S.  Va  of  sec.  16,  320a; 
N.  W.  l^  sec.  22,  160a ;  and  the  West  y,  of 
N.  E.  14  of  sec.  22.  80a,— all  located  in 
Town.  2  N.,  R.  6  E.,  in  Gallatin  Co.,  Mont. 
Also  all  horses,  cattle,  harness,  farm  ma- 
chinery, and  all  other  articles  (except  house 
furniture)  upon  above-named  land  for  the 
sum  of  ($26,000)  twenty -five  thousand  dol- 
lars. W.  P.  Knowlton,  party  of  the  first 
part,  agrees  to  accept  ($100)  one  hundred 
dollars  as  part  payment,  balance  of 
($24,900)  twenty-four  thousand  nine  hun- 
dred dollars  to  be  paid  on  or  before  Nov.  1st, 
1906,  at  which  time  W.  P.  Knowlton  agrees 
to  transfer  to  John  Flinner  a  warranted 
deed  and  abstract  with  clear  title  to  said 
land,  also  a  clear  title  to  all  stock,  etc. 
W.   P.    Knowlton. 

John  Flinner. 
/ 

It  is  further  alleged  that,  upon  the  sign- 
ing and  delivery  of  this  contract,  plaintiff 
paid  to  Knowlton  $100  in  cash;  that  there- 
after, on  October  29,  1906,  plaintiff,  with 


the  knowledge  and  consent  of  Knowlton, 
sold  and  delivered  the  contract  and  as- 
signed all  of  his  rights  thereunder  to  de- 
fendant for  a  consideration  of  $350,  which 
the  defendant  agreed  to  pay;  that,  relying 
upon  the  said  sale  and  assignment  of  the 
contract  and  the  promise  of  defendant,  the 
plaintiff  refrained  from  asserting  any 
rights  thereunder;  that,  under  and  by  vir- 
tue of  the  assignment,  the  land  and  other 
property  to  be  conveyed  by  said  Knowlton 
to  plaintiff  as  in  the  contract  specified  was, 
by  him,  conveyed  to  defendant,  who  there- 
by received  the  benefits  which  had  accrued 
to  plaintiff  under  the  contract;  and  that 
defendant  having  failed  to  pay  the  said  sum 
of  $360,  there  is  now  due  and  owing  to 
plaintiff  from  him  said  amount.  Judgment 
is  demanded  for  the  same.  The  answer  de- 
nies that  the  assignment  was  made  as  al- 
leged, that  the  plaintiff  by  reason  of  it  re- 
frained from  asserting  his  rights  under  the 
contract,  that  the  defendant  obtained  a  con- 
veyance to  himself  of  the  property  men- 
tioned, and  that  there  is  due  plaintiff,  in 
consideration  of  the  assignment,  the  sum  of 
$360  or  any  other  sum. 

At  the  close  of  plaintiff's  case  the  defend- 
ant moved  for  a  nonsuit,  which  was  grant- 
ed, and  judgment  was  entered  for  the  de- 
fendant.    Plaintiff  has  appealed  from  the 


of  real  estate,  and  can  only  be  sold  and 
transferred  like  an^  real-estate  contract, 
by  an  assignment  m  writing.  Smith  v. 
Clarke,  7  Wis.  661;  Whitney  v.  State  Bank, 
7  Wis.  620. 

Where  the  vendee's  interest  has  been 
transferred  by  written  assignment,  it  is 
incompetent  by  parol  evidence  to  shov/  that 
the  parties  subsequently  agreed  to  convert 
the  assignment  into  a  conditional  one,  as 
such  an  agreement  would  be  void  under  the 
statute  of  frauds.  Richardson  v.  Johnsen, 
41  Wis.  100,  22  Am.  Rep.  712. 

A  verbal  agreement  among  the  purchasers 
at  a  judicial  sale,  by  which  the  plaintiff 
claimed  to  be  considered  as  a  joint  pur- 
chaser of  a  fractional  interest,  was  held  to 
be  void  under  the  statute  of  frauds  in  Ar- 
den  V.  Brown,  4  Cranch,  C.  0.  121,  Fed. 
Cas.  No.  510.      . 

A  contract  for  the  sale  of  an  equitable 
estate  in  lands,  whether  it  is  under  a  con- 
tract for  the  conveyance  by  a  third  person, 
or  otherwise,  is  clearly  a  sale  of  an  interest 
in  the  lands,  within  the  statute  of  frauds. 
Smith  V.  Burnham,  3  Sumn.  345,  Fed.  Cas. 
No.   13,019. 

A  parol  agreement  to  substitute  a  pur- 
chaser relates  to  lands  and  an  interest 
therein,  and  is  within  the  statute  of  frauds. 
Reams  v.  Thompson  (Ga.  App.)  62  S.  E. 
1014:  Brown  v.  Jones,  46  Barb.  400;  Love 
V.  Cobb,  63  N.  C.  324. 

The  case  of  Currier  ▼.  Howard,  14  Gray, 
611,  sometimes  cited  as  authority  for  the 
proposition  that  a  purchaser's  interest  un- 
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der   a   land   contract  may   be   assigned   by 

Sarol,  is  in  fact  not  at  variance  with  th^ 
octrine  of  the  foregoing  cases,  as  it  simply 
recognized  such  parol  assignment  as  ef- 
fectual after  it  had  become  executed  by  the 
acts  of  the  parties  thereto,  holding  that  a 
contract  to  convey  land  might  be  specifical- 
ly enforced  by  one  to  whom  it  had  been 
assigned  by  verbal  agreement  The  state- 
ment therein  made,  that  no  assignment  in 
writing  is  necessary,  has  reference  to  the 
contention  that  an  obligation  of  record  or 
under  seal  could  only  be  assigned  by  an 
instrument  of  as  solemn  a  nature. 

The  question  whether  the  interest  of  a 
purchaser  under  a  land  contract  is  of  such 
a  character  as  to  require  an  assignment 
thereof  to  be  in  writing  also  frequently 
arises  where  a  parol  rescission  or  surrender 
of  the  contract  has  been  attempted;  and 
the  doctrine  of  the  cases  is  that  a  parol 
contract  to  surrender  or  to  rescind  a  con- 
tract for  the  sale  of  land,  which  is  wholly 
executory  and  under  which  nothing  has 
been  done,  is  a  contract  for  the  sale  and 
transfer  of  an  interest  in  land  within  tho 
statute  of  frauds,  and  cannot  be  enforce! 
any  more  than  any  other  agreement  con 
oerning  an  interest  in  real  property  may  be. 
Carr  v.  Williams,  17  Kan.  575;  McEwan 
V.  Ortman.  34  Mich.  325;  Grover  v.  Buck, 
34  Mich.  519;  Grunow  v.  Salter,  118  Mich 
148.  76  N.  W.  325;  Stewart  v.  Mclaughlin, 
126  Mich.  1,  85  N.  W.  266,  87  N.  W.  218; 
McCulloch  V.  Tapp.  2  Ohio  Dec.  Reprint, 
678;    Goucher    v.    Martin,    9    Watts,    106; 
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judgment  and  an  order  denying  him  a  new 
trial.  The  grounds  of  the  motion  for  non- 
suit are.  substantially:  (1)  That  the  evi- 
dence does  not  show  that  the  plaintiff  ever 
assigned  his  rights  under  the  contract  to 
defendant;  (2)  that  the  contract  could  not 
be  aaaigned  without  the  written  consent  of 
Knowiton,  and  the  evidence  does  not  show 
that  such  consent  was  given;  (3)  that,  on 
November  2d,  subsequent  to  the  date  of  the 
alleged  assignment,  the  plaintiff  received 
the  contract  back  from  defendant  and  at- 
tempted to  enforce  it  in  his  own  behalf, 
and  that  the  assignment,  if  made,  was  re- 
voked: and  (4)  that  there  is  no  evidence 
tending  to  show  that  defendant  obtained 
any  conveyance  from  Knowiton  of  the  prop- 
erty described  in  the  contract.  While  the 
question  presented  by  each  of  the  grounds 
of  the  motion  is  submitted  for  decision,  the 
principal  contention  is  as  to  whether  the 
facts  show  an  assignment  to  defendant  by 
plaintiff  of  his  right  under  the  contract. 
A  solution  of  this  question  is,  in  our  opin- 
ion, determinative  of  these  appeals. 

The  plaintiff  resides  in  the  state  of  Kan- 
sas. The  defendant  and  Knowiton  reside  in 
(xallatin  county,  some  miles  from  Bozeman, 
the  county  seat.  On  October  21st,  a  few 
days  before  the  final  payment  was  to  be 
made    under    the    contract,    the    defendant, 


having  knowledge  of  it,  approached  plain- 
tiff's son,  William  A.  Flinner,  who  also  re- 
sides in  Gallatin  county,  and  asked  him  if 
his  father  intended  to  take  the  Knowiton 
farm.  Flinner  replied  that  his  father  had 
not  said  much  about  the  matter  in  his  last 
letter,  but  that  in  a  prior  letter  he  had 
said  that  he  had  made  arrangements  for 
the  money  to  enable  him  to  do  so.  Then 
inquiry  was  made  by  defendant  whether  the 
father  would  sell  his  interest  in  the  farm. 
This  question  Flinner  could  not  answer. 
Thereupon  defendant  asked  him  to  write  to 
his  father  to  conclude  the  purchase  and  to 
state  to  him  that  defendant  would  give  him 
$250  for  his  bargain.  Flinner  then  said 
he  did  not  think  his  father  would  be  willing 
to  send  out  to  Montana  $24,900  to  make 
final  payment  and  then  sell  for  so  small  a 
profit.  An  easier  way,  he  said,  would  be 
for  the  defendant  to  buy  the  contract  and 
have  the  conveyance  made,  directly  to  him- 
self. To  this  plan  the  defendant  assented, 
offering  to  pay  $260  besides  the  $100  al- 
ready paid  by  the  plaintiff.  On  the  evening 
of  the  same  day  Flinner  wrote  to  plaintiff 
to  ascertain  his  wishes,  as  follows: 

Belgrade,  Mont.,  October,  1906. 
Dear  Father: 

Mr.  Boyd  McVay  was  here  to  day.     He 


Cravener  v.  Bowser,  4  Pa.  269,  s.  c.  on  sub- 
sequent appeal,  56  Pa.  132;  Wells  v.  Way- 
man,  1  Lack.  Leg.  Record.  485,  3  Brightly 
Dig.  (Pa.)  p.  3880;  Dial  v.  Grain,  10  Tex. 
444:  Sanborn  v.  Murphy,  5  Tex.  Civ.  App. 
509,  25  S.  W.  459;  Outright  v.  Union  Sav. 
&  Invest.  Co.  33  Utah,  486,  94  Pac.  984. 

An  opposite  conclusion  seems  to  have 
been  reached,  however,  in  Proctor  v.  Thomp- 
son, 13  Abb.  N.  C.  340,  where  it  is  held  that 
a  written  contract  which  is  within  the  stat- 
ute of  frauds  may  be  abandoned  or  wholly 
rescinded  by  a  subseqiient  oral  agreement, 
upon  the  ground  that  the  statute  of  frauds 
goes  no  further  than  to  require  the  con- 
tract to  be  in  writing  and  subscribed  by 
the  party  by  whom  the  sale  is  made,  leav- 
ing the  contract  after  it  is  made  to  be  gov- 
erned by  the  rules  which  governed  other 
written  contracts,  only  requiring  that  the 
terms  of  the  contract  should  at  all  times  be 
sought  within  the  writing.  The  court  said : 
"It  says  nothing  about  its  abandonment, 
or  dissolution,  or  rescission.  These  are  not 
required  to  be  in  w^riting.  Tlie  statute  is 
not  concerned  with  the  contract  after  it 
has  been  made,  and  to  require'^an  abandon- 
ment of  it  to  be  in  writing  would  be  to 
add  to  the  statute  a  provision  which  it  doe'i 
not  now  contain;  the  contract  which  must 
he  in  writing  is  the  contract  for  the  salo. 
Wlien  that  is  put  in  writing  and  signed 
by  the  seller  the  statute  is  satisfied.  A  dis- 
solution of  the  contract  comes  after  this. 
Tt  is  no  part  of  the  original,  nor  does  it 
a<id  a  new  term  to  it.  It  is  something  suh- 
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sequently  existing  by  the  acts  of  the  parties 
by  reason  of  which  the  former  contract  has 
ceased  to  be  enforceable  as  a  contract,  and  it 
does  not  in  any  wav  come  within  the  stat- 
ute." 

In  Sutton  v.  Sears,  10  Ind.  223,  it  was 
held  that  a  verbal  agreement  to  rescind  a 
contract  for  the  sale  of  lands  is  not  within 
the  provisions  of  a  statute  which  provided 
that  parol  contracts  for  the  sale  of  land 
cannot  be  enforced,  and  omitted  the  clause 
in  relation  to  "any  interest  in  or  concern- 
ing" lands,  it  not  being  a  contract  for  the 
sale  of  lands,  as  the  title  is  already  in  the 
person  to  whom  the  surrender  is  made. 

But  where  the  agreement  to  rescind  has 
become  executed,  a  parol  rescission  is  recog- 
nized as  valid  by  the  courts,  the  acts  of 
the  parties  operating  as  an  estoppel  in  pais 
to  transfer  the  vendee's  interest  "by  opera- 
tion of  law,"  and  in  that  manner  satisfying 
the  statute  of  frauds.  See  Arrington  v. 
Porter,  47  Ala.  714:  Beach  v.  Covillard,  4 
Cal.  315;  Washington  v.  M'Oee.  7  T.  B. 
Mon.  131;  Miller  v.  Pierce,  104  X.  C.  389, 
10  S.  E.  554;  Elliott  v.  Bozorth  (Or.)  97 
Pac.  632:  Raffensberger  v.  CulHson.  28  Pa. 
426;  Moseley  v.  Witt,  79  S.  C.  141,  60  S. 
E.  520:  Bullion  v.  Campbell.  27  Tex.  663; 
Telford  v.  Frost,  76  Wis.  172.44  N.  W.  835; 
C?utright  v.  Union  Sav.  &  Invest.  Co.  supra. 

As  to  the  validity  of  an  oral  agreement 
to  assume  a  contract  for  the  purchase  of 
land,  see  Esslinger  v.  Pascoe.  3  L.R.A. 
(N.S.)  147,  and  case  note  thereto  appended. 
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wants  to  buy  the  contract  you  have  with 
I'erry  Knpwlton  for  his  farm.  He  oflfers 
.$250  and  your  $100  back,  making  $350  in 
all.  Now,  if  you  want  to  sell  for  that  small 
amount  yoii  can  send  me  the  contract  and 
necessary  papers  and  1  will  turn  them  over 
to  Mr.  McVay.  Now  you  can  do  as  you 
please  about  this,  but  my  advice  would  be 
not  to  take  this,  and  go  ahead  and  buy  the 
place  yourself,  because  you  can  make  more 
money  out  of  it.  Mr.  McVay  is  very 
anxious  for  the  place,  and  you  might  sell 
to  him  later  on  for  a  better  price,  but  you 
will  have  to  act  pi'etty  quick  one  way  or  the 
other  as  the  time  is  getting  close.     .     .     . 

From  WiU. 

To  this  letter  the  father  replied: 

Leavenworth,  Kan.,  Oct.  26th    1906. 
Dear  Son: 

Being  I  have  sent  the  agreement  and  not 
signing  it  I  hereby  send  power  of  attorney 
for  you  to  execute  in  my  place.  I  can  get 
the  $10,000  from  the  Wulfekhuler  Bank  any 
time,  but  if  Mr.  McVay  will  do  as  you  say, 
namely  the  $100  and  $250,  he  may  have  the 
Kuowlton  farm.        Yours  respectfully, 

John  Flinner. 

On  receipt  of  this  letter  Flinner  went  to 
the  home  of  the  defendant,  and,  finding  him 
there,  went  with  him  to  see  Knowlton.  Flin- 
ner told  Knowlton  that  his  father  had  sold 
his  interest  to  defendant,  showing  his  fath- 
er's letter  and  power  of  attorney.  After 
reading  them  over,  Knowlton  said  to  de- 
fendant, "All  right;  I'll  meet  you  at  Boze- 
ma,n  on  Thursday,"  that  day  being  Novem- 
ber 1st.  After  leaving  Knowlton,  Flinner 
delivered  the  contract,  his  father's  letter, 
and  power  of  attorney  to  defendant.  On  the 
morning  of  November  1st  defendant,  while 
on  his  way  to  Bozeman  to  meet  Knowlton, 
met  Flinner  and  inquired  of  him  if  he  was 
going  to.  Bozeman.  Flinner  told  him  that 
lie  was  not  unless  it  was  necessary.  De- 
fendant said  he  did  not  think  it  necessary. 
Flinner  then  said  that  he  would  be  in  Bel- 
grade (a  village  near  by)  until  5  o'clock 
in  the  afternoon,  and  that,  if  wanted,  he 
could  be  reached  by  telephone.  Flinner 
heard  nothing  from  the  defendant  until  the 
next  morning.  Defendant  then  informed 
him  that  Knowlton  refused  to  make  the 
conveyance,  giving  no  reason  other  than 
that  "he  did  not  have  to."  He  thereupon 
returned  the  papers  to  Flinner,  saying  to 
him  that  he  had  better  indorse  his  assign- 
ment on  the  contract,  which  he  did,  retain- 
ing it  thereafter.  During  the  conversation 
and  after  the  papers  had  been  returned  to 
ihe  possession  of  Flinner.  the  defendant  told 
Flinner  that  if  Knowlton  would  make  the 
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conveyance  he  would  still  pay  the  plaiDtiff 
$350,  as  he  had  agreed. 

The  foregoing  is  the  substance  of  the 
statement  of  William  Flinner  on  his  exami- 
nation in  chief.  Upon  his  cross-examina- 
tion he  stated,  in  substance,  that  defend- 
ant's proposition  to  him  was  to  pay  for 
the  contract,  if  he  could  get  the  place.  Else- 
where he  stated  that  defendant  was  to  pay 
his  father  $250  for  his  interest  in  the  land ; 
that  he  offered  this  for  the  bargain.  Being 
asked  directly:  "Do  you  say  now  that  you 
sold  him  the  contract  and  it  was  understood 
distinctly  between  you  that  he  was  to  buy 
the  contract  and  paying  $350  irrespective  of 
whether  Perry  Knowlton  would  make  the 
deed  to  him  or  not?"  he  replied,  *'Just  as 
I  said  before;  he  said  he  would  pay  $350 
if  he  got  the  place."  The  foregoing  is  all 
the  testimony  touching  the  term*  of  the 
contract. 

It  appears  from  other  evidence  that  later 
in  November  the  defendant  entered  into  ne- 
gotiations with  Knowlton  for  a  purchase  of 
a  portion  of  his  lands.  These  negotiation^ 
resulted  in  a  sale  by  him  (Knowlton)  to 
defendant  of  about  700  acres  of  land,  in- 
cluding a  portion  of  the  lands  described  in 
the  contract  between  the  plaintifl'  and 
Knowlton,  but  no  personal  property.  The 
power  of  attorney  referred  to  was  properly 
executed  and  acknowledged,  and  authorized 
William  A.  Flinner,  for  and  on  behalf  of 
John  Flinner  "to  sell,  assign,  and  deliver 
the  contract  for  purchase  of  land  from  Per- 
ry Knowlton."  It  is  difficult  to  gather  from 
the  statements  of  this  witness  whether  de- 
fendant was  to  take  an  assignment  of  the 
contract  at  the  price  of  $350,  with  the 
proviso  that  payment  should  be  made  only 
in  case  he  obtained  a  conveyance  from 
Knowlton,  or  whether  he  was  to  pay  $350 
absohitely  for  an  assignment  of  Flinners 
rights  under  the  contract.  Taking  the  most 
favorable  view  of  the  evidence  and  adopting 
the  latter  as  the  understanding  and  purpose 
of  the  parties,  it  fails  to  make  out  a  prima 
facie  case  in  favor  of  the  plaintiff.  Assum- 
ing that  Knowlton's  written  as.sent  to  the 
assignment  was  not  necessary  in  order  to 
substitute  defendant  to  all  the  plaintifTs 
rights,  still  the  substitution  was  not  legal- 
ly made,  because  William  A.  Flinner  did 
not  execute  the  power  granted  by  his  father, 
so  as  to  make  it  effective.  The  interest  ac- 
quired by  tffe  plaintiff  under  the  contract 
was  a  right  to  have  a  oouTeyance  of  the 
land  to  himself.  It  was  an  equity  in  the 
land, — a  valuable  right.  The  grant.  a.«sign- 
ment.  or  transfer  of  this  "character  of  inter- 
est, by  whatever  name  the  act  of  the  par- 
ties may  be  called,  is  a  grant  of  an  inter- 
est in  real  property,  and  is  not  valid  unless 
made  in  conformity  with  the  requirements 
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of  the  statute.  Civil  Code  1895,  §2185. 
The  plaintiff,  by  tendering  the  final  pay- 
ment, would  have  been  in  position  to  de* 
niund  and  enforce  a  conveyance  from  Knowl- 
ton.  William  A.  Flinner  was  armed  with 
authority  by  the  plaintiff  to  substitute  de- 
fendant to  this  right,  and  thus  clothe  him 
with  plaintiff's  equity;  yet,  by  failing  to 
make  the  transfer  in  writing,  he  failed  to 
])ut  defendant  in  such  a  position  that  he 
could  tender  the  payment  and  demand  a 
conveyance.  The  verbal  transfer,  acpom- 
])anied  by  a  delivery  of  the  contract,  did 
not  accomplish  this  purpose.  Defendant, 
therefore,  got  nothing,  even  though  it  be 
conceded  that  both  William  A.  Flinner  and 
defendant  were  of  the  opinion — which  no 
doubt  was  the  fact — that  the  requirements 
of  the  law  had  been  fully  met. 

While  there  is  some  diversity  of  opinion 
among  the  courts  of  the  different  states  as 
to  whether  the  statute  applies  to  assign- 
ments of  such  contracts,  it  is  the  general 
rule,  based,  as  we  think,  upon  correct  rea- 
soning, that  where  the  creation  of  an  inter- 
est must  be  evidenced  by  a  writing,  the 
transfer  of  that  interest  must  likewise  be 
evidenced  by  writing.  Arden  v.  Brown,  4 
Cranch,  C.  C.  121,  Fed.  Cas.  No.  510;  Smith 
v.  Clarke,  7  Wis.  551;  Whitney  v.  State 
Bank,  7  Wis.  620;  Abbott  v.  Baldwin,  62  N. 
H.  583;  Wilkie  v.  Womble,  90  N.  C.  254; 
Love  v.  Cobb,  63  N.  C.  324;  Bowser  v. 
Cravener,  56  Pa.  132;  Connor  v.  Tippett, 
67  Miss.  694;  20  Cyc.  Law  &  Proc.  p.  219; 
Smith,  Fr.  §  367.  Counsel  have  devoted  con- 
siderable space  in  their  brief  to  a  discus- 
sion of  the  assignable  character  of  the  con- 
tract. It  is  argued  that  it  was  assignable, 
and,  since  this  is  so,  it  could  be  assigned  by 
mere  delivery.  The  question  here  is  not 
whether  such  contracts  are  assignable.  That 
things  in  action,  or  rights  arising  out  of 
obligations,  are  assignable,  is  the  general 
rule.  Civil  Code  1895,  §  1351.  Nonassign- 
ability is  the  exception.  The  transfer  may 
be  made  without  writing  in  every  case  in 
which  a  writing  is  not  expressly  required 
by  fttotute.  Civil  Code  1895,  §  1450.  But 
§  2185,  supra,  is  such  express  requirement, 
applicable  to  the  right  here  involved. 

We  have  assumed  that  the  evidence  justi- 
fies the  conclusion  that  the  result  of  the 
tran.saction  was  an  attempted  absolute  sale, 
by  the  plaintiff  to  defendant,  of  his  rights 
under  the  contract.  There  is  a  strong  pre- 
sumption, however,  that  the  understanding 
was,  that  the  stipulated  price  for  the  trans- 
fer was  to  be  paid  only  upon  the  condition 
that  the  defendant  secured  the  conveyance. 
This  conchision  is  justified  by  the  fact  that 
William  A.  Flinner  stated  on  his  cross-ex- 
amination that  this  was  the  contract,  and 
the  fact  that  when  the  papers  were  deliv- 
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ered  to  the  defendant,  payment  was  not. de- 
manded. It  also  finds  support  in  the  fact 
that,  when  the  defendant  ascertained  that 
Knowlton  would  not  make  the  conveyance 
to  him.  he  delivered  the  papers  to  William 
A.  Flinner,  who  received  them  without  ob- 
jection. The  fact  that,  after  the  lapse  of 
the  contract,  defendant  purchased  from 
Knowlton  a  part  of  the  lands "  covered  by 
it  is  of  no  significance.  Uaving  failed  to 
gain  substitution  to  the  rights  of  the  plain- 
tiff under  the  a.ssignment,  and  after  the  con- 
tract of  plaintiff  with  Knowlton  had  lapsed, 
defendant  was  at  liberty  to  negotiate  a  pur- 
chase of  the  lands  described  in  the  contract, 
or  any  portion  of  them.  We  are  of  the  opin- 
ion that  the  court's  action  in  sustaining  the 
motion  for  nonsuit  is  justified  upon  the 
first  groimd.  Such  being  the  case,  it  is  not 
necessary  to  discuss  the  questions  raised  by 
the  other  grounds. 

The  judgment  and  order  are  aflirmed. 

Holloway  and   Smith,   JJ..  concur. 

Petition  for  rehearing  denied. 


NEBRASKA  SITPRKME  COURT. 

PETER  BOWHAY 

V. 

WILLIAM  H.  RICHARDS  et  al.,  Appts. 

(—  Neb.  — ,   116  N.   W.  677.) 

Party    wall  —  eanement  —  terinlnatioii 
of  rights. 

1.  Where  a  wall  is  entirely  upon  the 
property  of  one  party,  the  right  of  an  lid- 
joining  owner  to  have  support  therefrom, 
whether  derived  from  contract  or  acquired 
by  prescription,  is  in  the  nature  of  an  ease- 

Headnotes  by  Calkins,  C. 


Case  Xote.  —  Effect  of  destruction  of 
buildiMQ  to  terminate  adjoining  own' 
er's  easetnent  of  mtpport. 

Where  a  wall  is  erected  half  upon  each 
side  of  the  line  dividing  two  properties, 
and  iised  as  a  party  wall,  there  exists  in 
such  wall,  in  favor  of  the  respective  owners, 
an  easement  of  siipport  in  the  half  of  the 
wall  on  the  other's  land.  This  easement 
continues  so  long  as  the  buildings  stand, 
but  ceases  at  the  moment  of  their  accidental 
destruction  becaiise  of  the  termination  of 
the  neccessity  which  gave  rise  to  the  ease- 
ment. 

In  Sherred  v.  Cisco,  4  Sandf.  480,  two 
buildings  on  adjoining  lots,  supported  by  a 
common  wall  erected  half  on  each  lot,  were 
entirely  destroyed  by  fire,  together  with  the 
party  wall.  One  of  the  owners,  upon  build- 
ing a  new  wall  upon  the  old  foundation, 
sought  contribution  to  its  cost  from  the  ad- 
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ment,  which  is  tprminat^  upon  the  destruc- 
tion of  the  building  by  fire. 
Same  —  rights  of  purchaser  —  construc- 
tive notice. 

2.  Thf  fact  that  the  owner  of  a  building 
used  a  will  upon  the  land  of  an  adjoining 
proprietor  for  tlie  support  of  his  building 
before  the  same  was  destroyed  by  fire  is 
not  such  notice  as  charges  u  purchaser  of 
the  property  upon  which  the  wall  is  sit- 
uated with  knowledge  of  a  stipulation  in 
an  unrecorded  written  contract  that  the 
owner  of  such  building  might  renew  the  use 
of  such  wall  in  case  it  should  be  destroyed 
and  rebuilt. 

Appeal  ^  snfllclehcy  of  facts. 

3.  Where  the  judgment  of  the  district 
court  is  proper  upon  the  undisputed  fact<9 
shown  by  the  record,  it  will  be  affirmed 
without  considering  whether  the  reasons 
given  by  the  trial  judge  for  his  conclusion 
were  (competent  and  adequate  to  support 
the  same. 

(May  21,  1908.) 

VPPEAL  by  defendants  from  a  judgment 
•»f  the  District  Court  for  Gage  County 
in  plaint ifTs  favor  in  an  action  to  restrain 
the  defendants  from  interfering  with  or  us- 
ing the  wall  of  a  building  as  a  party  wall. 
Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Ij.  M.  Pemberton,  W.  H.  Rich* 
ards,  and  P.  N.  Prout  for  appellants. 

Messrs.  Sackett  &  Brewster  for  appellee. 


Calkins,  C,  filed  the  following  opinion: 
In  1894  one  Fouke  was  the  owner  of  lot 
No.  2  in  the  town  of  Liberty,  upon  which 
there  was  a  one-story  brick  building.  Tlu- 
south  wall  of  this  building  practically  coin- 
cided with  the  south  line  of  the  lot.  Fouke. 
on  October  17,  1894,  made  a  contract  with 
one  GifTord  that  the  latter  might  join  this 
wall  with  a  good  and  substantial  brick  or 
stone  building  on  the  south  side  of  the 
building  owned  by  Fouke.  It  was  stipu- 
lated in  this  agreement  that  the  floor  joists 
should  not  be  attached  to  the  wall  on  lot  2. 
but  that  it  might  be  used  to  support  the 
roof  or  ceiling  joists.  This  contract  con- 
tained the  following  clause:  "It  is  fully  un- 
derstood that,  so  long  as  the  present  wall 
stands,  it  may  be  used  by  said  Gifford  as 
a  party  wall,  and,  in  the  event  of  the  falling 
or  breaking  down  of  the  said  wall  at  any 
time,  and  in  the  event  that  a  wall  should  be 
rebuilt  where  the  present  wall  stands,  then 
said  Gifford  shall  have  the  right  to  join  said 
wall;  and  it  shall  become  a  party  wall  as 
is  the  one  for  which  this  contract  is  made.'* 
It  appears  that  Gifford  was  the  owner  of  lot 
numoered  3,  which  adjoined  lot  numbered 
2  on  the  south;  but  neither  the  ownership 
of  this  lot  by  Gifford  nor  its  location  was 
in  any  manner  referred  to  in  the  written 
contract.  Soon  after  the  making  of  thi< 
contract  Gifford  erected  a  building,  using 
the  south  wall  as  stipulated.  The  contract 
was  never  recorded.  Both  buildings  were 
destroyed  by   fire   in  March,   1906,  leaving 


joining  owner  on  the  theory  that  the  new 
wall  was  likewise  a  party  wall,  but  the 
court  took  the  view  that  the  casual  destruc- 
tion of  the  original  party  wall  terminated 
all  rights  which  the  parties  had  therein. 

The  Cisco  Case  has  been  cited  with  ap 
prove  I  in  the  following  cases:  Duncan  v. 
l^odecker.  90  Wis.  1.  62  N.  W.  533;  Bonney 
▼.  Greenwood,  96  Me.  335,  52  Atl.  786; 
Moore  v.  Shoemaker,  10  App.  D.  C.  6; 
Huck  v.  Flentye,  80  III.  258. 

Again,  it  was  held  in  New  York  that  the 
accidental  destruction  by  fire  of  a  party 
wall,  as  to  the  maintenance  of  which  there 
had  been  no  grant  of  a  perpetual  right,  de- 
stroyed all  right  in  either  party  to  claim 
an  easement  in  the  property  of  the  other 
for  the  further  support  of  a  party  wall; 
and  this  notwithstanding  a  portion  of  the 
foundation  of  the  old  wall  remained  stand- 
ing. Heartt  v  Kruger,  121  N.  Y.  386,  9 
L.R.A.  135,  18  Am.  St.  Rep.  829,  24  N.  E. 
841. 

In  Antomarchi  v.  Russell,  .63  Ala.  356, 
35  Am.  Rep.  40,  contribution  to  the  cost  of 
reconstructing  what  had  been  a  party  wall 
was  demanded  from  the  adjoining  owner, 
upon  whose  property  half  of  the  new  wall 
was  constructed  as  before,  and  recovery  was 
denied  on  the  authority  of  the  holding  in 
Sherred  v.  Cisco,  supra,  to  the  effect  that 
tiie  destruction  of  a  party  wall  terminates 
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w^hatever  easement  the  adjoining  owners  had 
therein. 

In  Hoffman  v.  Kuhn,  57  Miss.  746.  34 
Am.  Rep.  491,  fire  destroyed  adjoining 
buildings,  but  left  standing  the  party  wall, 
which  had  been  erected  partly  upon  the 
land  of  each  owner.  After  citing  the  Cisco 
Case,  supra,  and  Partridge  v.  Gilbert,  infra, 
on  the  effect  of  the  destruction  of  the  wall 
itself,  the  court  says:  "It  must  be  equally 
so  where  the  wall  alone  remains.  A  wall 
is  but  a  portion  of  a  house,  and  the  one  i« 
valueless  without  the  other.  To  hold  that, 
so  long  as  the  wall  stands,  the  owner  whose 
house  has  been  destroyed  is  compelled  to 
lose  the  use  of  his  lot  or  to  replace  the  de- 
stroyed building  with  another  of  exactly  the 
same  pattern  is  to  sacrifice  the  greater  tn 
the  less,  and  to  impose  in  perpetuity  a  serv- 
itude which  was  assumed  only  for  a  specific 
purpose." 

In  BowHAY  v.  RicH.\RD8  it  will  be  noted 
that  the  wall  was  wholly  upon  the  land  of 
the  owner  of  the  servient  estate,  and  tliat. 
while  both  buildings  were  destroyed,  the 
theory  of  the  decision  is  that  the  easement 
terminated  because  of  the  destruction  of  the 
building  in  favor  of  which  the  right  existed. 
tf>.,  the  dominant  estate.  However,  in  a 
New  York  case  decided  some  years  before 
the  Cisco  Case,  it  was  held  that  the  destruc- 
tion of  the  servient  estate  leaving  the  com- 
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Btanding,  however,  a  portion  of  the  wall 
in  question.  On  the  2d  day  of  May,  1906, 
the  plaintiff  purchased  lot  2,  and  afterwards 
erected  a  building  thereon,  in  the  construc- 
tion of  which  he  rebuilt  and  used  the  wall 
in  question.  After  the  completion  of  said 
wall  and  building  on  lot  2  by  plaintiff  the 
defendant,  who  had  purchased  lot  3,  began 
the  construction  of  a  building  thereon,  and 
sought  to  use  the  south  wall  for  the  sup- 
port of  the  ceiling  and  roof  joists  of  such 
building.  The  plaintiff  thereupon  brought 
this  action,  alleging  sole  ownership  of  lot  2, 
and  asking  that  defendant  be  restrained 
from  interfering  with  or  using  the  south 
wall  of  the  building.  To  this  petition  the 
defendant  answered,  alleging  ownership  of 
lot  3,  adverse  possession  of  the  wall,  the 
making  of  the  written  contract,  the  assign- 
ment of  the  same  to  the  defendant,  and  that 
the  plaintiff  bought  said  lot  2  with  full 
knowledge  of  the  existence  of  said  written 
contract.  There  was  a  reply  denying  these 
allegations  of  the  answer,  and  alleging  the 
destruction  of  the  building  by  fire  and  the 
consequent  termination  of  any  easement  in 
the  wall  by  the  defendants  or  their  grant- 
ors. Upon  these  issues,  there  was  a  trial 
to  the  court,  who  found,  first,  the  execution 
of  the  contract;  second,  the  construction 
by  the  defendants'  grantors  of  a  building  on 
lot  3,  and  the  joining  the  same  to  the 
wall  in  question  in  pursuance  of  the  con- 
tract referred  to;  third,  the  destruction  of 
the  buildings  by  fire;  fourth,  that  after  the 


fire  the  plaintiff  purchased  lot  2,  and  the 
defendant  entered  into  a  contract  for  the 
purchase  of  lot  3;  fifth,  that  the  contract 
was  not  filed  for  record  nor  recorded,  but 
that  plaintiff  knew  of  the  possession  of  the 
party  wall  and  its  use  by  the  grantors  of 
the  defendants  Richards,  and  had  such  no- 
tice of  the  rights  of  the  defendants  as  to 
put  him  upon  inquiry  which  would  have  dis- 
closed full  knowledge  of  all  the  terms  and 
conditions  of  the  contract  and  the  rights  of 
the  parties  thereunder;  sixth,  that  the  wall 
used  by  the  two  buildings  was  damaged  by 
fire  to  such  an  extent  that  it  could  not  be 
used  again  without  repairs,  and  that  the 
plaintiff  made  all  such  necessary  repairs  at 
his  own  expense,  and  at  a  cost  of  $200; 
seventh,  that  the  defendant  daimi^d  the 
i^ight  to  join  on  said  wall  without  paying 
any  part  of  such  repairs,  and  refused  to  pay 
or  in  any  way  be  bound  to  contribute  to 
such  repairs  made  necessary  by  the  fire  of 
March,  1906.  Upon  these  findings,  the  court 
concluded  as  a  matter  of  law  that  the  de- 
fendant had  no  right  to  join  his  building  to 
the  wall  of  the  plaintiff  until  he  had  first 
paid  his  proportionate  share  of  the  repairs 
to  the  wall  made  necessary  by  the  fire,  and 
rendered  a  judgment  making  the  temporary 
injunction  which  had  been  granted  at  the 
commencement  of  the  suit  perpetual.  From 
this  judgment  the  defendants  appeal. 

1.  The  defendant  finds  no  fault  with  the 
first  five  findings  of  the  district  court,  but 
very  strongly  insists  that  findings  6  and  7 


mon  wall  standing  and  supporting  the  ad- 
joining building  did  not  put  an  end  to  the 
easement  existing  in  favor  of  the  remaining 
structure,  although  the  wall  was  wholly 
upon  the  land  of  the  owner  of  the  servient 
estate.     Brondage  v.  Warner,  2  Hill,  145. 

In  Partridge  v.  Gilbert,  15  X.  Y.  601,  69 
Am.  Dec.  632,  the  doctrine  of  Sherred  v. 
Cisco,  supra,  is  cited  with  approval  by 
Judge  Denio,  and,  although  a  dictum,  the 
following  from  his  opinion  is  worthy  of 
note  in  this  discussion:  "My  view  of  the 
rights  of  these  parties  is  this:  Each  had  a 
title  to  the  soil  to  the  division  line  which 
was  the  center  of  the  arch  and  wall;  but 
this  title  was  qualified  by  the  easement 
which  each  owner  had  of  supporting  his 
building  by  means  of  the  common  wall.  As 
the  half  of  the  wall,  standing  on  the  land 
of  the  owner,  would  not  alone  afford  the 
requisite  support,  because  the  whole  of  the 
arch  and  the  entire  thickness  of  the  wall 
was  required  for  that  purpose,  the  law  gave 
him  an  interest,  in  the  nature  of  an  ease- 
ment, in  the  part  of  the  wall  standing  on 
the  land  of  the  other  party.  This  right  ex- 
Uted  as  long  as  the  wall  continued  to  be 
RuflRcient  for  that  purpose  and  the  respective 
buildings  remained  in  a  condition  to  need 
and  to  enjoy  that  support.  ...  I  do 
not  perceive  any  solid  distinction  between 
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a  total  destruction  of  the  wall  and  build- 
ings and  a  state  of  things  which  should  re- 
quire the  whole  to  be  rebuilt  from  the 
foundation.  In  either  case  there  is  great 
force  in  saying  that  the  mutual  easement'^ 
have  become  inapplicable,  and  that  each 
proprietor  may  build  as  he  pleases  upon 
his  own  land  without  any  obligation  to  ac- 
connnodate  the  other." 

Odd  Fellows*  Asso.  v.  Hegele,  24  Or.  16, 
32  Pac.  679,  was  an  action  for  the  rescis- 
sion and  cancelation  of  a  party-wall  agree- 
ment which  contained  a  clause  granting  to 
each  party  an  easement  of  support  in  tlie 
common  wall  ''so  long  as  it  shall  stand." 
The  following  from  the  opinion  of  the  court, 
although  purely  in  the  nature  of  dictum 
bears  directly  upon  the  subject  of  thi«  note: 
"The  purpose  of  the  wall  is  to  support  the 
timbers  of  the  contiguous  buildings.  The 
easements  are  mutual  and  relate  to  the  wall 
only,  and  necessarily  continue  no  longer 
than  the  wall  remains  safe  and  fit  for  the 
purpose  it  was  intended  to  ser\'e.  As  long 
as  the  wall  remainn  fit  and  suitable  for  use, 
the  easements  of  support  exist;  when  the 
wall  becomes  unfit  either  from  age  or  acci- 
dent, the  easement  in  it  ceases"  (citing 
with  approval  and  quoting  from  the  opinion 
of  Judge  Sandford  in  Sherred  v.  Cisco). 
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are  neither  supported  by  the  evidence  nor 
within  the  issues  joined;  while  the  plaintiff 
contends  that  the  fifth  finding  of  the  court, 
that  the  plaintiff  had  such  knowledge  of  the 
rights  of  the  defendant  in  the  premises  as 
to  put  him  upon  inquiry  which  would  have 
disclosed  the  terms  and  conditions  of  the 
written  contract,  is  erroneous;  and  that 
the  easement,  if  any,  which  the  owners  of 
lot  3  had  in  the  south  wall  of  lot  2,  was 
terminated  by  the  destruction  of  the  build- 
ings by  fbre.  Where  a  party  wall  is  situ- 
ated on  both  sides  of  the  division  line,  each 
party  has  title  to  the  soil  to  the  line;  but 
bis  title  is  qualified  by  the  easement  which 
the  other  owner  has  of  supporting  his  build- 
ing by  the  common  wall.  Where,  as  in  this 
case,  the  wall  is  entirely  upon  the  property 
of  one  party,  the  right  of  the  other  to  have 
support  therefrom  is  in  the  nature  of  an 
easement  only;  and  the  general  doctrine  is 
that  such  easement  ceases  upon  the  destruc- 
tion of  the  building  by  fire.  Sherred  v.  Cisco, 
4  Sandf.  480;  Partridge  v.  Gilbert,  15  N.  Y. 
601,  69  Am.  Dec.  632;  Heartt  v.  Kruger, 
121  X.  y,  391,  9  L.R.A.  135,  18  Am.  St.  Rep. 
829,  24  N.  E.  841;  Hoffman  v.  Kuhn,  57 
Miss.  746,  34  Am.  Rep.  491;  Bonney  v. 
Greenwood,  96  Me.  335,  52  Atl.  786.  This 
doctrine  appears  to  have  been  first  enunciat- 
ed in  Sherred  v.  Cisco,  supra,  and  was  quoted 
approvingly  by  Judge  Denio  in  Partridge  v. 
Gilbert,  supra,  and  it  has  again  been  enun- 
ciated by  the  same  court  in  Heartt  v.  Kru- 
ger, supra.  It  was  said  by  Judge  Denio  in 
the  opinion  above  referred  to  that,  "in  the 
changing  condition  of  our  cities  and  villages, 
it  must  often  happen,  as  it  did  actually  hap- 
pen in  this  case,  that  edifices  of  different 
dimensions  and  an  entirely  different  charac- 
ter would  be  required.  And  it  might  hap- 
pen, too,  that  the  views  of  one  of  the  pro- 
prietors as  to  the  value  and  extent  of  the 
new  buildings  would  essentially  differ  from 
those  of  the  other,  and  the  division  wall 
which  would  suit  one  of  them  would  be  in- 
applicable to  the  objects  of  the  other." 
The  reasons  thus  given  are  particularly  ap- 
plicable to  conditions  in  our  own  state,  and 
we  believe  the  rule  adopted  in  these  cases 
is  sound,  and  should  be  followed. 

2.  In  this  case  the  written  contract  pro- 
vides: "And  in  the  event  of  the  falling  or 
breaking  down  of  said  wall  at  any  time,  and 
in  the  event  that  a  w^all  should  be  rebuilt 
where  the  present  wall  stands,  then  the  said 
(^ifford  shall  have  the  right  to  join  said  wall, 
and  it  shall  become  a  party  wall,  as  is  the 
one  for  which  this  contract  is  made."  This 
presents  the  question  whether  the  plaintiff, 
in  purchasing  said  property,  was  chargeable 
with  notice  of  the  terms  and  conditions  of 
tliis  contract.  There  is  no  dispute  as  to  the 
farts.  There  is  no  evidence  to  overcome  the 
]9L.R.A.{X.S.) 


assertion  of  the  plaintiff  that  he  had  no 
knowledge  of  the  existence  of  any  w^ritten 
contract.  On  tlie  other  hand,  it  is  equally 
clear  that  the  plaintiff  knew  of  the  use 
made  by  defendants'  grantors,  before  the 
fire,  of  the  wall  in  question.  We  think  it 
may  be  conceded  that  notice  to  the  plaintiff 
that  the  defendants*  grantors  used  a  por- 
tion of  such  wall  for  the  support  of  their 
building  charged  the  plaintiff  with  knowl- 
edge of  the  existence  of  an  easement  in  the 
wall  to  that  extent;  but  we  doubt  the 
soundness  and  justice  of  the  doctrine  that 
he  was  thereby  put  upon  inquiry.  It  is  the 
policy  of  the  law  to  require  parties  claiming 
interests  in  real  estate  by  virtue  of  written 
instruments  to  record  the  same,  and  there- 
by give  notice  of  the  extent  and  diaracter 
of  their  claim.  The  place  to  inquire  con- 
cerning titles  or  interest  in  the  title  of  reaJ 
estate  is  the  office  of  the  register  of  deeds 
for  the  county  in  which  the  same  is  situ- 
ated. If  it  is  demanded  of  a  party  purchas- 
ing real  estate  to  make  inquiry  elsewhere, 
it  should  be  clearly  pointed  out  from  whom 
and  where  he  should  seek  such  informa- 
tion. If  it  be  said  that  in  this  case  the 
plaintiff  should  have  inquired  of  the  owner 
of  the  adjoining  property,  the  records  dis- 
close such  owner  to  be  a  nonresident  of  the 
state,  and  therefore  not  easy  of  access. 
But,  waiving  that  objection,  the  rule  that 
requires  the  intending  purchaser  to  make 
inquiry  must  assume  that  the  person  in- 
quired of  would  not  only  be  able  to,  but 
would  be  disposed  to,  give  accurate  and  reli- 
able information  concerning  the  contents  of 
the  instrument  in  question.  A  person  claim- 
ing an  interest  in  realty  by  virtue  of  a 
written  instrument  can  give  notice  to  all 
the  world  of  the  extent  of  his  claim  by  the 
registry  of  such  instrument.  Intending  pur- 
chasers are  entitled  to  notice  given  in  this 
manner,  and  should  not  be  bound  to  inquire 
for  nor  accept  the  statements  of  a  person 
who  refuses  or  neglects  to  record  the  writ- 
ten instrument  under  which  he  claims. 
When  the  plaintiff  purchased  this  property, 
neither  the  defendant  nor  his  grantor  was 
making  any  actual  use  of  the  easement 
which  they  claimed  in  said  wall.  The  only 
easement  of  the  use  of  which  the  plaintiff 
had  any  notice  was  such  as  would,  as  we 
have  seen,  be  terminated  by  the  destruction 
of  the  buildings  by  fire;  and  it  had  nut 
been  exercised  since  the  occiu-rence  of  the 
fire.  It  is  plain  that  the  actual  use  of  an 
easement  which  is  relied  upon  to  take  the 
place  of  the  registration  of  the  contract  un- 
'  der  which  it  is  claimed  must  be  an  existing 
and  continuous  use.  In  any  view  of  the 
case,  we  do  not  think  the  plaintiff  was 
chargeable  with  notice  of  that  clause  in  the 
contract  which  it  is  contended  takes  it  out 
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of  the  usual  rule  that  an  eas^mont  ends 
with  the  destruction  of  the  property  by  fire. 

3.  The  judgment  of  the  district  court  be- 
ing a  proper  one  upon  the  grounds  we  have 
hereinbefore  stated,  it  becomes  unnecessary 
to  inquire  whether  the  last  two  findings  of 
the  court  were  sustained  by  the  evidence,  or 
were  within  the  issues  made  by  the  plead- 
ings. 

The  proper  result  was  readied,  and  we 
recommend  that  the  judgment  of  the  dis- 
trict court  be  aflfirmed. 

Fawcett  and  Root,  CC,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 
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ALFRED  XEILSON  et  al.,  Exrs.,  etc.,  of 
Philo  Laos  Mills,  Deceased,  Plffs.  in 
Err., 

V. 

GEORGE  E.  RUSSELL,   Surrogate  of  Es- 
sex County,  et  al. 

(—  N.  J.  — ,  71  Atl.  286.) 

Intierltance  tax  —  property  subject. 

Stock  in  a  New  Jer»ey  corporation  be- 
longing to  a  tentator  domiciled  in  England 
is  not  subject  to  the  inheritance  tax  im- 
posed by  the  act  of  May  15.  1804  (P.  L.  p. 
318),  3  Gen.  Stat.  1895,  p.  3339. 

(Pitney,   C,   and   Bergen    and   Green,    J  J., 
dihsent.) 

(November  16,  1908.) 

H<*adnote  by  Swayze,  J. 


ERROR  to  the  Supreme  Court  to  review  a 
judgment  affirming  the  imposition  by 
the  surrogate  of  Essex  County  of  a  collat- 
eral-inheritance tax.     Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Frank  R.  liawrence,  Joseph 
Conit,  William  A.  Smith,  and  Frank 
liawrence,  for  plaintiffs  in  error: 

There  has  been  no  testamentary  disposi- 
tion or  succession  under  the  laws  of  New 
Jersey,  the  succession  or  transmission  of 
title  being  under  the  law  of  England. 

Eidman  v.  Martinez,  184  U.  S.  578,  46 
L.  ed.  697,  22  Sup.  Ct.  Rep.  515;  Re  Embury, 
19  App.  Div.  218,  79  N.  Y.  S.  R.  881,  45 
N.  Y.  Supp.  881;  Re  Sloane,  164  N.  Y.  113, 
47  N.  E.  978;  State,  Potter,  Prosecutor,  v. 
Ross,  23  N.  J.  L.  617;  State,  Fish,  Prosecu- 
tor, V.  Branin,  23  N.  J.  L.  496;  State,  Me- 
chanics Bank,  Prosecutor,  v.  Thomas,  26  N. 
J.  L.  181;  Blair  v.  Herold,  150  Fed.  199; 
Re  Enston  (People  v.  Sherwood)  113  N. 
Y.  181,  3  L.R.A.  464,  21  N.  E.  87;  Re  Whit- 
ing, 160  N.  Y.  30,  34  L.R.A.  232,  55  Am.  St. 
Rep.  640,  44  N.  E.  715;  Thompson  v.  Advo- 
cate General,  12  Clark  &  F.  1;  Wallace  v. 
Atty.  Gen.  L.  R.  1  Ch.  1 ;  Re  Ewin,  1  Cromp. 
&  J.  161;  Bradley  v.  Bauder,  30  Ohio  St. 
28,  38  Am.  Rep.  547;  Howell  v.  Cassopolis, 
35  Mich.  471;  Ogden  v.  St.  Joseph,  90  Mo. 
522,  3  S.  W.  25;  1  Cooley,  Taxn.  3d  ed. 
pp.  25-27;  Helliwell,  Stock*  &  Stockhohlers, 
p.  645;  Re  Embury,  154  N.  Y.  746,  49  N. 
E.  1096;  Colquhou'n  v.  Brooks,  L.  R.  19  Q. 
B.  Div.  408;  Re  Tootal,  L.  R.  23  Ch.  Div. 
533. 

Mr.  John  W.  Griggs  also  for  plaintiffs 
in  error. 

Messrs.  Theodore  Backes  and  Robert 
H.  McCarter,  Attorney  General,  for  de- 
fendants in  error: 

Stock  of  a  domestic  corporation  owned  by 
a  testator  domiciled  in  a  foreign  country 
is  subject  to  the  inheritance  tax. 


Ca«e  Note.  —  Liability  to  pay  transfer 
tax  in  respect  of  stork  in  a  domestic 
corporation  belonging  to  the  estate  of 
a  nonresident. 

This  note  is  confined  to  the  single  ques- 
tion whether  the  estate  of  a  nonresident, 
or  its*  beneficiaries,  may,  under  any  cir- 
cumstances, be  required  to  pay  a  transfer 
or  succession  tax  in  respect  of  stock  in  a 
domestic  corporation,  and  is  not  concerned 
with  questions  which  are  common  alike 
to  corporate  stock  and  other  assets,  assum- 
ing that  tlie  stock  may  be  reached  at  all. 
The  que**tion  whether  corporate  stock  be- 
longing to  a  nonresident  may  be  subjected 
to  a  property  tax  in  the  state  in  which  the 
corfwration  is  chartered  is  also,  of  course, 
beyond  tlie  scope  of  this  note. 

Ver>'  little  authority  can  be  found  in 
support  of  the  decision  in  the  foregoing  case 
upon  the  specific  question  as  to  the  liability 
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to  pay  the  transfer  tax  in  respect  of  sliare-* 
of  stock  in  a  domestic  corporation  belon«r 
ing  to  the  estate  of  a  nonresident,  though 
that  result  would,  of  course,  follow  from 
the  general  doctrine  adopted  in  some  juris- 
dictions that  such  a  tax  is  laid  exclusively 
in  accordance  with  the  maxim  Mohilia  se 
quuntur  personam,  and  is  therefore  re- 
stricted, so  far  as  concerns  personal  prop- 
erty, to  property  belonging  to  the  estate 
of  a  person  domiciled  within  the  jurisdiction 
imposing  the  tax.  That  was  the  view  taken 
of  the  English  legacy  duty  act  by  the  House 
of  T^rds  in  Thompson  v.  Advocate  General, 
12  Clark  &;  F.  1,  though  that  case  did  not 
specifically  involve  shares  of  stock  in  a 
domestic  corporation  or  company.  Relying 
on  that  case  and  the  case  of  Atty.  Gen.  v. 
Napier.  6  Exch.  217,  Strong,  J.,  in  Kintz- 
ing  v.  Hutcliinson.  7  \V.  N.  C.  226,  Fed.  Cas. 
No.  7,834,  held  that  choses  in  action  belong- 
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Andrews  v.  Guayaquil  &  Q.  R.  Go.  69 
N.  J.  Eq.  214,  60  Atl.  568,  affirmed  in  71 
N.  J.  Eq.  768,  71  Atl.  1133;  Re  Bronson, 
150  N.  Y.  1,  34  L.R.A.  238,  55  Am.  St. 
Rep.  632,  44  N.  E.  707;  Re  WhiUng,  150 
N.  Y.  27,  34  L.R.A.  232,  65  Am.  St.  Rep. 
640,  44  N.  E.  715;  Re  Fitch,  160  N.  Y.  87, 
54  N.  E.  701;  Graves  v.  Shaw,  173  Mass. 
205,  53  N.  E.  372;  Moody  v.  Shaw,  173 
Mass.  375,  53  N.  E.  891;  Re  Romaine,  127 
N.  Y.  86,  12  L.R.A.  401,  27  N.  E.  759;  Re 
McPherson,  104  N.  Y.  306,  58  Am.  Rep. 
502,  10  N.  E.  685;  People  ex  rel.  Hoyt  v. 
Tax  &  A.  Comrs.  23  N.  Y.  228;  Guillander 
V.  Howell,  35  N.  Y.  657;  Graham  v.  First 
Nat.  Bank,  84  N.  Y.  401,  38  Am.  Rep.  528; 
Catlin  V.  Hull,  21  Vt.  162;  Dos  Passos,  Col- 
lateral Inheritance,  37,  92;  Re  Palmer,  183 


N.  Y.  240,   76  N.   E.   16;   27  Am.  4  En^ 
Enc.  Law,  2d  ed.  p.  348. 

Swayze,  J.,  delivered  the  opinion  of  the 
court: 

In  a  case  like  this  the  temptation  is 
strong  to  pass  an  opinion  upon  the  fonda- 
mental  and  important  questions  which  were 
exhaustively  discussed  at  the  bar.  and  in 
the  able  opinion  of  the  supreme  court.  We 
prefer,  however,  to  confine  our  discussion 
to  the  exact  point  presented  by  the  case. 
which  we  think  is  the  much  narrower  one  of 
the  proper  interpretation  of  the  statute. 
For  that  purpose,  we  assume  that  shares  of 
stock  in  a  New  Jersey  corporation  have  a 
situs  in  this  state,  and  that  succession  there- 
to or  transfer  thereof  may  be  taxed  by  our 


ing  to  the  estate  of  a  nonresident  decedent, 
consisting  of  state  loans  of  Pennsylvania, 
municipal  bonds  of  that  state,  bonds  and 
stocks  of  its  corporations,  shares  of  stock  in 
national  banks  located  in  that  state,  and 
various  claims  against  Pennsylvania  debt- 
ors, were  not  subject  to  the  collateral  in- 
heritance tax  under  the  Pennsylvania  act  of 
1826  imposing  such  tax  "upon  all  estates 
.  .  .  passing  from  any  person  who  may 
die  seised  or  possessed  of  such  estate,  being 
within  this  commonwealth  either  by  will  or 
under  the  intestate  laws  thereof,  .  .  ." 
and  the  declaratory  act  of  1850  enacting 
that  the  words  in  the  act  of  1826,  "being 
within  this  commonwealth,'*  should  be  con- 
strued as  relating  to  persons  as  well  as 
to  estates.  It  should  be  observed  that  the 
court  made  no  distinction  between  corpo- 
rate stocks  and  corporate  bonds  or  other  in- 
debtedness. Assuming,  as  the  court  did, 
that  it  was  the  intention  to  lay  the  tax  in 
accordance  with  the  maxim  Mobilia  at- 
<7uunt«r  personam,  the  distinction  was 
doubtless  immaterial,  but  it  is  important 
when  the  statute  imposing  the  tax  by  its 
terms  or  by  judicial  construction  reaches  all 
property  within  the  jurisdiction  without 
reference  to  the  domicil  of  the  decedent, 
since  shares  of  stock  in  a  domestic  corpora- 
tion, belonging  to  a  nonresident,  may  be 
deemed  to  be  property  within  the  state  (in- 
deed, may  be  so  regarded  even  for  purposes 
of  a  property  tax) ,  whereas  a  mere  indebted- 
ness of  a  domestic  corporation,  whether  evi- 
denced by  bonds  or  otherwise,  belonging  to 
the  estate  of  a  nonresident,  is  not  generally, 
in  the  absence  of  special  circumstances,  re- 
garded as  property  within  the  state, — at 
least  for  the  purposes  of  a  property  tax.  See 
case  note  to  Monongahela  River  Consol.  Coal 
&  Coke  Co.  V.  Board  of  Assessors,  2  L.R.A. 
(N.S.)   637.) 

The  court,  in  Re  Enston  (People  v.  Sher- 
wood) 113  N,  Y.  174.  3  L.R.A.  464,  21  N.  E. 
87,  held  that,  irrespective  of  the  situs  or 
location  of  the  property,  no  tax  was  imposed 
on  property  passing  by  will  or  intestacy 
from  a  nonresident  of  the  state  by  the  col- 
lateral inheritance  tax  statute  of  1885  which 
purported  to  subject  to  the  tax  "all  prop- 
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erty  which  shall  pass  by  will  or  by  the  in- 
testate laws  of  the  state  from  any  person 
who  may  die  seised  or  possessed  of  the  same 
while  being  a  resident  of  the  state,  or  which 
property  shall  be  within  this  state,  or  any 
part  of  such  property,  or  any  interest  there- 
in or  income  therefrom  transferred  by  deed, 
grant,  sale,  or  gift  made  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the 
death  of  the  grantor.  .  .  ."  The  deci- 
sion was  upon  the  ground  that  the  word.* 
"or  which  property  shall  be  within  this 
state"  related  exclusively  to  property  trans 
ferred  within  the  state  inter  vivon.  and  had 
no  reference  to  property  passing  by  will  or 
intestacy. 

This  case  in  effect  overruled  the  decision 
in  Leavitt's  BsUte,  22  N.  Y.  S.  R.  81,  4  N. 
Y.  Supp.  179,  that  the  act  of  1885  reached 
stock  under  such  circumstances. 

The  New  York  statute,  however,  was  sub- 
sequently amended  so  as  to  impose  the  tax 
"when  the  transfer  is  by  will  or  intestate 
laws  of  this  state  from  a  resident  decedent, 
or  when  the  transfer  is  by  will  or  intestate 
law  of  property  within  the  state  and  the  de- 
cedent was  a  nonresident  at  the  time  of  his 
death."  Under  this  statute,  it  was  held 
in  Re  Bronson,  150  N.  Y.  1,  34  L.R.A.  238. 
55  Am.  St.  Rep.  632,  44  N.  E.  707,  that 
shares  of  stock  of  a  domestic  corporation, 
although  the  certificates  are  in  another  state 
in  possession  of  a  nonresident  owner,  con- 
stitute "property  within  the  state"  within 
the  meaning  of  the  statute,  and  are  therefore 
subject  to  the  tax. 

It  is  to  be  noted  that  the  dissent  by  Vann 
and  O'Brien,  JJ.,  in  this  case  was  not  from 
the  proposition  that  the  stock  was  subject 
to  a  tax,  but  that  the  bonds  of  a  domestic 
corporation  belonging  to  the  estate  of  a 
nonresident  were  not  subject  thereto. 

In  Ite  Whiting,  150  N.  Y.  27,  34  L.R.A. 
232,  55  Am.  St.  Rep.  640,  44  N.  E.  715. 
which  also  held  that  shares  of  stock  in  n 
domestic  corporation  belonging  to  the  es- 
tate of  a  nonresident  decedent  were  subject 
to  the  tax,  it  appeared  that  the  certificates 
of  stock  were  ^posited  in  a  safe-deposit 
vault  within  the  state;  but  it  is  apparent 
from  the  Bronson  Case  that  the  stock  is  sub 
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legislature,  and  that  the  tax  imposed  by  the 
act  of  May  15,  1894  (P.  L.  p.  318)  is  either 
a  legacy  or  a  succession  tax,  and  not  a  prop- 
erty tax,  and  therefore  not  in  conflict  with 
our  constitutional  provision.  The  question 
we  have  to  decide  is,  then,  simply  whether 
the  statute  reaches  the  present  case. 

An  examination  of  the  act  shows  that  it 
imposes  a  tax  (1)  upon  all  property  which 
passes  by  will  or  the  intestate  laws  of  this 
state  from  any  person  who  may  die  seised 
or  possessed  of  the  same  while  being  a  resi- 
dent of  the  state;  (2)  upon  all  property 
which  shall  be  within  this  state  which  shall 
be  transferred  by  inheritance,  distribution, 
bequest,  devise,  deed,  grant,  sale,  or  gift 
made  or  intended  to  take  effect  in  possession 
or  enjoyment  after  the  death  of  the  intestate. 


testator,  grantor,  or  bargainor.  The  first 
class  obviously  affects  the  succession  of  resi- 
dents of  this  state  only.  If  the  present  tax 
is  to  be  sustained,  it  must  be  because  the 
succession  sought  to  be  taxed  comes  within 
the  second  class. 

Our  act  was  modeled  after  the  New  York 
act  of  1885  (Laws  1885,  chap.  483,  §  1.  p. 
820) ;  and,  if  we  had  made  no  change  in  that 
act,  we  should  be  held  upon  well -settled  prin- 
ciples to  have  adopted  with  the  act  the 
construction  previously  placed  thereon  by 
the  New  York  courts  in  the  case  of  Re  £n- 
ston  (People  v.  Sherwood)  113  N.  Y.  174, 
3  L.R.A.  464,  21  N.  E.  87.  In  fact,  however, 
we  modified  the  language  of  the  New  York 
act  by  inserting  at  the  beginning  of  the 
clause  the  words  '"all  property"  in  place  of 


ject  to  the  tax  irrespective  of  the  place  tho 
certificates  are  found. 

The  doctrine  of  the  Bronson  Case  is  recog- 
nized in  Re  Fitch,  160  N.  Y.  87,  54  N.  E. 
701,  which  also  holds  that  such  shares  be- 
longing to  the  estate  of  a  nonresident  are 
property  within  the  'county  where  the  prop- 
erty of  the  corporation  is,  so  as  to  conf«*r 
jurisdiction  upon  the  surrogate  of  that  coun- 
ty to  impose  the  tax. 

The  doctrine  is  also  followed  in  Re  Pal- 
mer, 183  N.  Y.  238,  76  N.  E.  16,  specifically 
holding  that  the  assessment  is  properly 
computed  on  the  value  of  the  nonresident's 
interest  in  the  whole  of  the  corporate  prop- 
erty as  evidenced  by  the  number  of  shares 
held  by  him,  and  not  upon  the  proportion  of 
its  value  which  represents  the  proportion 
of  the  capital  and  assets  employed  in  New 
York. 

The  doctrine  was  also  recognized  in  Rt^ 
(ooley,  186  N.  Y.  220,  10  L.R.A.(N.S.) 
1010.  78  N.  E.  939,  in  determining  the  basis 
of  apportioning  the  tax  on  the  stock  of  a 
nonresident  decedent  in  a  railroad  company 
chartered  both  in  New  York  and  Massachu- 

H(*tts. 

In  Re  Pullman.  46  App.  Div.  574.  62  N. 
Y.  Supp.  395.  where  the  doctrine  of  the 
Bronson  Case  is  also  recognized  and  applied, 
it  ap))eared  that  the  stocks  in  question  wero 
actually  in  New  York  at  the  time  of  the 
decedent's  death,  hut  their  liability  to  pay 
the  tax  was  not  based  on  that  j[?round.  It 
wa«  further  held  in  this  case  that  the  in- 
debtedness of  the  decedent  to  residents  of 
New  York  for  which  stocks  and  bonds  of  :i 
foreign  corporation,  of  a  market  value  ex- 
celling the  indebtedness,  were  pledged, 
should  not  be  deducted  in  asseasing  stock- 
in  domestic  corporations  for  the  purposes  of 
a  tax,  except  to  the  extent  that  such  stock 
in  domestic  corporations  was  specifically 
plp<lged  to  secure  New  York  creditors. 

In  Re  Newcomb,  172  N.  Y.  608.  04  X.  E. 
1123.  the  equitable  interest  of  a  nonresident 
decedent  in  shares  of  stock  in  a  New  York 
corporation  was  held  subject  to  the  transfer 
tax,  although  the  certificates  were  not  with- 
in the  state  and  the  stock  stood  on  the  books 
of  the  corporation  in  the  name  of  the  brokers 
who  purchased  the  same  for  the  decedent, 
19L.R.A.(N.S.) 


they  having  indorsed   the   transfer   on   the 
back  and  sent  the  certificates  to  her. 

In  Re  Bushnell,  172  N.  Y.  649,  65  N.  E. 
1115,  where  the  doctrine  was  applied,  the 
specific  question  was  as  to  the  liability  of 
one  to  whom  the  stock  was  devised  subject 
to  a  bequest  to  another  for  life  with  power 
to  reinvest,  a  point  not  within  the  scope  of 
this  note. 

So,  shares  of  stock  of  a  nonresident  in  a 
national  bank  located  in  New  York  are  sub- 
ject to  the  transfer  tax  although  the  cer- 
tificates are  not  in  the  state.  Re  Cushing, 
40  Misc.  505,  82  N.  Y.  Supp.  795. 

So,  stock  in  a  domestic  corporation  and  in 
a  national  bank  located  within  Massachu- 
setts, belonging  to  the  estate  of  a  nonresi- 
dent, is  subject  to  a  succession  tax  under 
the  Massachusetts  statute,  which  imposes 
that  tax  on  all  property  within  the  jurisdic 
tion  of  the  commonwealth  and  any  interest 
therein,  whether  belonging  to  inhabitants 
of  the  commonwealth  or  not,  and  whether 
tangible  or  intangible;  and  it  is  immaterial 
whether  the  certificates  are  within  the  state 
or  not.  Oreves  v.  Shaw,  173  Mass.  205.  53 
N.  E.  372. 

And,  upon  the  authority  of  the  last  case, 
it  was  held  in  Moodv  v.  Shaw.  173  Mass. 
375,  53  N.  E.  892,  that  stock  apparently 
owned  by  a  nonresident  decedent  in  a  rail- 
road company  incorporated  both  in  Massa- 
chusetts and  New  York  was  subject  to  a  col- 
lateral-inheritance tax. 

And  to  the  same  effect  is  Kingsbury  v. 
Chapin.  196  Mass.  533,  82  N.  E.  700.  which 
adopts  the  rule  of  apportionment  followed 
in  Re  Coolev.  supra  (see  report  of  the  lat- 
ter case  in  10  L.R.A.(N.S.)    1010). 

The  court,  in  Gardiner  v.  Carter.  74  N. 
H.  507.  09  Atl.  939.  also  recognizes  the  lia- 
bility under  the  New  Hampshire  statute, 
which  is  practically  identical  with  the 
Massachusetts  statute,  to  pay  the  tax  in  re 
sppct  of  shares  of  stock  owned  by  the  estate 
of  a  nonresident  in  a  domestic  corporation 
or  a  corporation  chartered  both  in  Xpw 
Hampshire  and  in  another  state,  and  havin<? 
Init  a  single  issue  of  stock;  and  follows  the 
basis  of  apportionment  adopted  in  Re  Cooley 
and  Kingsbury  v.  Chapin,  supra. 

While,  as  above  shown,  the  English  legacy 
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tiie  mere  relative  "which''  and  by  adding  the 
words  "inheritance,  distribution,  bequest, 
devise."  We  are  not  therefore  concluded  by 
that  decision. 

It  is  clear  that  the  legislature  did  not  in- 
tend to  tax  all  successions  of  nonresidents. 
If  it  had  meant  that,  it  would  have  taxed 
all  property  within  this  state  wliich  should 
be  transferred  from  a  decedent  by  will  or  in- 
testacy. (We  disregard  as  quite  inappli- 
cable to  the  present  case  transfers  by  deed, 
grant,  sale,  or  gift  intendeil  to  take  etTect 
after  death.)  Instead  of  using  this  general 
language,  which  was  naturally  suggested  by 
the  use  of  the  words  "by  will  or  by  the  intes- 
tate laws  of  this  state,"  employed  in  the  pre- 
vious clause,  the  act  limits  the  ta.xatLon  upon 
transfers  of  the  property  of  nonresidents  to 
transfers  by  inheritance,  distribution,  be- 
quest, or  devise.  The  words  ''inheritance" 
and  "distribution*'  are  apt  and  proper  words 
to  designate  the  succession  of  an  heir  or 
next  of  kin;  the  words  "bequest"  and  "de- 
vise," that  of  a  legatee  or  devisee.  The  only 
(»ne  applicable  to  the  present  case  is  "be- 
quest." What  is  to  be  taxed,  therefore,  as 
far  as  the  present  case  is  concerned,  is  a 
transfer  by  bequest  from  Mills  to  his  leg- 
atees, or,  to  use  the  language  of  Mr.  Justice 
Holmes  in  Blackstone  v.  Miller.  188  V.  S. 
189,  207,  47  L,  ed.  439,  446,  23  Sup.  Ct.  Rep. 
277,  it  is  the  singular  succession  of  the  lega- 
tee, not  the  universal  succession  of  the  exe- 
cutors. That  this  is  the  true  construction 
of  the  act  is  indicated  further  by  the  provi- 
sions  of   §   6    (Gen.   Stat.    1895",   H   268,    p. 


3341)  authorizing  tlie  executors  to  deduct 
the  tax  from  the  legacy  or  property  for  dis- 
tribution. The  tax  is  not  u  general  chur^.* 
against  the  est^ite.  but  ai  charge  upon  tlu' 
legacies.  Wyclioff  v.  O'Xeil  (N.  .1.  Err.  1 
App.)  67  Atl.  32.  Section  10  authorizes  a  re- 
fund of  taxes  where  the  legatee  has  be^n 
obliged  to  refund  part  of  this  legacy  to  pay 
debts  proven  after  distribution.  Althuugii 
there  seems  to  be  no  provision  in  the  statute 
authorizing  the  deduction  of  debts  in  making 
appraisement  we  can  hardly  doubt,  in  the 
face  of  8  10,  that  such  a  deduction  ought  to 
be  made.  It  lias  never  been  thought  that  an 
insolvent  estate  was  liable  to  this  tax.  al- 
though no  machinery  can  be  provided  in  this 
state  by  which  the  fact  of  solvency  or  in- 
solvency can  be  ascertained.  Such  machin- 
ery is  unnecessary  if  it  is  only  the  value  of 
the  legacy  that  is  to  be  ascertained.  These 
considerations  persuade  us  that  it  is  the  leg- 
acy that  is  taxed,  and  not  the  estate.  The 
question  recurs  whether  the  succession  of  the 
legatees  in  the  present  case  was  meant  to  be 
taxed. 

This  succession  is  a  succession  under  Eng- 
lish law  by  which  the  validity  and  amount 
of  the  bequest  must  be  determined.  Jen- 
kins v.  Guarantee  Trust  &  S.  D.  Co.  53  X. 
J.  Eq.  194,  32  Atl.  208.  By  that  law. 
as  well  as  by  her  own,  the  title  to  a  legacy 
is  not  complete  and  perfect  until  the  execu- 
tor has  assented  (2  Williams,  Exrs.  &  Admrs. 
1372,  1373),  and  he  ought  not  to  assent  un- 
til creditors  are  satisfied.  This  assent  must 
of  necessity  be  the  assent  of  the  executors 


duty  act  does  not  extend  to  assets  of  a  non- 
resident decedent,  even  though  they  are 
within  the  jurisdiction,  the  liability  to  pay 
the  probate  tax  in  respect  of  shares  of  stock 
in  an  English  company  belonging  to  a  non- 
resident decedent  was  recognized  in  Atty. 
Gen.  V.  New  York  Breweries  Co.  [1899]  A. 
C.  62,  which  also  held  that  an  English  com- 
pany which,  upon  the  death  of  a  testator 
domiciled  in  a  foreign  country  and  at  the  re- 
quest of  his  executors,  transferred  to  their 
names  shares  in  the  company,  knowing  that 
they  had  not  obtained,  and  did  not  intend  to 
obtain,  probate  in  England,  were  liable  as 
executors  de  son  lort  for  the  payment  of 
such  probate  duties  as  would  have  been  pay- 
able if  probate  had  been  obtained  in  Eng- 
land. 

The  liability  to  pay  the  tax  in  respect  of 
shares  in  a  domestic  corporation  belonging 
to  the  estate  of  a  nonresident  decedent  is 
supported  by  an  able  opinion  of  the  New 
Jersey  supreme  court,  speaking  through  Gar- 
rison, J.,  in  Neilson  v.  Russell,  69  Atl.  476. 
which  was  reversed  by  the  court  of  errors 
and  appeals  in  Xfjlsox  v.  Rissetx. 

The  decision  of  the  prerogative  court  in 
Re  Delano  (X.  J.)  69  Atl.  482,  to  the  same 
efTcot  as  the  decision  of  the  supreme  court 
in  the  last  case.  is.  of  course,  in  eifect  over- 
ruled by  the  reversal  of  that  decision.  The 
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doctrine  of  Neilson  v.  Russell  is  followed 
in  Astor  v.  State  (N.  J.)  72  Atl.  78,  where 
<  the  testatrix  was  domiciled  in  a  foreign 
I  country,  her  will  having  been  admitted  to 
1  probate  in  New  York  as  that  of  a  nonresi- 
,  dent. 

In  some  of  the  cases  it  is  expressly  stated 

I  that  the  liability  to  pay  the  tax  in  respect 

'  of  stock   in  a  domestic  corporation   is   not 

I  dependent   upon    the  granting  of   ancillary 

'  letters;  and  in  none  of  the  foregoing  cases  is 

the  actual  granting  of  such  probate  made  a 

condition  of  the  liability  to  pay  the  tax  in 

respect  of  the  stock. 

Inasmuch  as  the  state  in  which  the  de- 

'  cedent    is    domiciled    has    the    power, — very 

'  commonly    exercised, — applying   the    maxim 

Mohilia  sequuntur  personam,  to  require  the 

payment    of    the    tax    by    the    estate    of    a 

resident    in     respect    of    shares     of    stock 

in    a    foreign    corporation,    it  follows  that 

double      taxation      is      inevitable      if      the 

state  in  which  the  corporation  is  organized 

asserts  the  right  to  require  the  payment  of 

the    tax    in    respect    of    the    shares    when 

owned  by  a  nonresident.     As  shown  in  th* 

case  notes  to  .Tudv  v.  Beckwith.   15   L,R..\. 

(X.S.)    142.  and  Mann  v.  Carter,  15  L.R.A. 

(X.S.)    150,  however,  this  species  of  double 

taxation,    however    objectionable    from    the 

point   of   logic   or   abstract   justice,   is   not 

constitutionally  objectionably. 
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at  the  doinicil.  They  alone  can  ascertain 
whether  the  estate  is  solvent  or  insolvent, 
and  it  is  only  upon  a  settlement  of  their  ac- 
counts that  it  can  he  determined  whether 
the  legatee  will  actually  receive  anything 
or  not;  and,  if  he  is  to  receive  only  a  por- 
tion of  the  legacy,  the  amount  in  which  it 
shall  abate  can  be  decided  by  the  courts  of 
the  domicil  only.  The  succession  to  the 
legacy  is  complete  only  in  a  foreign  jurisdic- 
tion, and  it  would  certainly  be  anomalous  to 
tax  that  succession  here.  The  case  differs 
from  those  arising  imder  the  New  York  act 
of  1892  (Laws  1892,  chap.  399,  p.  814),  and 
statutes  modeled  thereon,  which  assume  to 
tax  the  transfer  of  property  within  the  ju- 
risdiction. Under  those  statutes  it  is  the 
situs  of  the  property  which  justifies  the  tax- 
ation of  the  transfer.  Our  statute  of  1894 
does  not  undertake  to  tax  all  transfers  of 
property  within  our  jurisdiction,  but  only 
transfers  by  inheritance,  distribution,  be- 
quest, or  devise.  In  this  respect  our  stat- 
ute differs,  also,  from  the  Maryland  act 
which  was  before  the  court  in  State  v.  Dal- 
rymple.  70  Md.  294,  3  L.R.A.  372,  17  Atl. 
82,  where  the  act  as  construed  by  the  court 
imposed  a  tax  upon  all  estates,  real,  per- 
sonal, and  mixed,  money,  and  public  and  pri- 
vate securities  for  money  of  every  kind,  being 
in  the  state.  The  Massachusetts  cases  are 
not  in  point  for  a  like  reason.  There  the 
statute  imposes  a  tax  on  "all  property  with- 
in the  jurisdiction  of  the  commonwealth  and 
any  interest  therein,  whether  belonging  to  in- 
habitants of  the  commonwealth  or  not,  and 
whether  tangible  or  intangible."  Greves  v. 
Shaw,  173  Mass.  205,  53  X.  E.  372.  In 
short,  our  statute  imposes  a  legacy  duty,  and 
not  a  transfer  or  succession  tax.  The  view 
we  take  is  the  same  that  finally  prevailed 
in  the  English  courts.  Thompson  v.  Ad- 
vocate General,  12  Clark  &  F.  1. 

\A'e  reach  the  same  result  if  we  disregard 
the  technical  force  of  tlie  words  "inherit- 
ance, distribution,  bequest,  and  devise,"  and 
look  at  the  tax  as  a  succession  tn.v.  It  is 
concetied.  as  it  must  be  in  view  of  our  con- 
stitutional provision,  that  the  tax  cannot 
be  «*ustained  as  a  property  tax.  Tlio  ground 
upon  which  this  extraordinary  exaction  and 
the  exemption  of  small  estntes  and  the  tax- 
ation by  some  states,  and  at  one  time  by 
the  Federal  government  of  large  estates,  at 
a  higher  rate,  is  sustained,  is,  as  stated  in 
the  opinion  of  the  supreme  court,  that  *'the 
rights  of  testamentary  disposition  and  of 
succession  are  creatures  of  law.  uj)on  the 
exercise  and  operation  of  which  tlie  law- 
maker may  impose  terms.**  We  think  it 
follows  logically  that  the  onlv  law  which 
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can  impose  the  terms  is  the  law  that  creates 
the  right.  In  i^is  case  it  is  the  English 
law.  The  title  to  the  stock  passed  by  virtue 
of  the  will  to  the  executors  from  the  mo- 
ment of  the  testator's  death,  and  probate 
was  operative  only  as  the  authenticated  evi- 
dence, not  as  the  foundation  of  the  execu- 
tors' title.  1  Williams,  Exrs.  &  Admrs. 
293,  294,  629.  The  English  executors  were 
authorized  without  probate  in  this  state 
to  transfer  the  stock  (Hutchins  v.  State 
Bank,  12  Met.  421;  Luce  v.  Manchester  & 
L.  R.  Co.  63  N.  H.  688,  3  Atl.  618),  and  to 
vote  at  a  corporate  election.  Re  Cape  May 
&  D.  B.  Nav.  Co.  51  N.  J.  L.  78,  16 
Atl.  191,  in  which  Justice  Depue  cited  as 
authority  the  cases  just  referred  to.  How- 
ever convenient  it  may  have  been  to  take 
out  letters  testamentary  in  New  Jersey, 
such  a  course  was  not  essential  under  our 
laws  to  vest  the  title  in  the  executor.  It 
was  only  of  consequence  as  a  matter  of 
procedure,  and  to  put  the  executors  in  a  po- 
sition to  compel  a  transfer  on  the  books  of 
the  corporation,  if  the  corporation  was  un- 
willing to  recognize  the  foreign  letters.  It 
is  true  that  the  New  Jersey  executors  have 
a  title  and  a  right  to  administer  (Banta  v. 
Moore,  15  N.  J.  Eq.  97)  ;  but  the  difficulties 
already  mentioned  in  dealing  with  the  tax 
as  a  legacy  duty  are  quite  as  forceful  when 
it  is  looked  on  as  a  succession  tax.  There 
iB  the  additional  difficulty  that  the  New 
Jersey  administration  is  ancillary  only,  and 
the  provisions  of  the  statute  authorizing 
the  executor  to  collect  the  tax  from  the 
legatee  or  to  deduct  it  from  the  legacy  can- 
not be  enforced.  After  administration  here, 
the  balance  of  the  estate  would  properly  be 
transferred  to  the  English  executors  for 
distribution  in  accordance  with  the  laws  of 
the  domicil  of  the  testator.  Our  view  in 
this  respect  is  supported  by  the  authorities. 
Wallace  v.  Atty.  Gen.  L.^R.  1  Ch.  1,  35  L. 
J.  Ch.  N.  S.  124:  Re  Embury,  19  App.  Div. 
214,  45  N.  Y.  Supp.  881,  affirmed  in  154 
X.  Y.  746,  49  N.  E.  1096;  Eidman  v.  Mar- 
tinez, 184  U.  S.  578,  46  L.  ed.  697,  22  Sup. 
Ct.  Rep.  515. 

The  claim  of  the  state  is  not  helped  by  § 
11  of  the  act.  Gen.  Stat.  1895,  ^  273,  p. 
3342.  That  applies  only  to  the  case  of 
stock  which  is  liable  to  the  tax,  and  is  in- 
tended to  afford  a  means  of  collection  of  a 
tax  imposed  by  other  sections  not  to  impose 
a  tax. 

The  judgment  must  be  reversed. 

Pitney.    Ch.,   and   Bergen    and   Green. 

J  J.,  dissent. 
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Attorney  —  disbarment. 

1.  Conviction  in  another  juriwliction  is 
not  within  the  provision  of  a  statute  declar- 
ing that  an  attorney  must  be  disbarred  upon 
his  conviction  of  a  crime  punishable  by  im- 
prisonment in  the  penitentiary,  and  permit- 
ting his  disbarment  if  he  shall  have  been 
convicted  in  open  court  of  some  criminal 
t)ffcn8e  showing  himself  unfit  to  be  trusted. 
Same  —  inherent  iiower. 

2.  Courts  have  no  inherent  power  to  dis- 
bar an  attorney  for  conviction  of  crime  in  a 
foreign  jurisdiction  where  the  legislature 
has  expressly  provided  what  convictions 
Hhall  result  in  disbarment,  which  do  not  in- 
clude those  in  foreign  jurisdictions. 

(Clark,  Ch.  J.,  and  Brown,  J.,  dissent.) 

(December  22,  1008.) 

A  PPEAL  by  defendant  from  a  judgment 
J\.  of  the  Superior  Ck)urt  for  Buncombe 
County  disbarring  him.     Reversed. 

Statement  by  Connor,   J.: 

Pursuant  to  the  provisions  of  chapter  041, 


p.  1342.  Pub.  Laws  1007,  the  committee  on 
grievances  of  the  North  Carolina  bar  abso- 
ciation,  tiled  with  the  solicitor  of  the  fif- 
teenth juilicial  district  an  accusation  stat- 
ing that,  upon  investigation  of  certain 
diarges  preferred  before  them  against  1. 
N.  Kbbs,  a  licensed  attorney  and  member  of 
the  1)8  r  of  the  state,  residing  in  Miid  dis- 
trict, the  said  committee  were  of  the  opin- 
ion that  said  charges  should  be  further  in- 
vestigated by  the  court,  as  provided  by  the 
statute.  A  copj-  of  the  charges  and  the  rec- 
ords ujxjn  which  they  were  founded  accom- 
panied the  report.  The  solicitor  thereupon 
caused  the  report  and  the  records,  together 
with  an  accusation  preferred  by  himself, 
embodied  in  the  report,  to  be  sened  on  said 
attorney.  Hon.  R.  B.  Peebles,  judge  pre- 
siding, thereupon  made  an  order  reciting 
the  proceedings  had  before  the  committee, 
directing  the  said  I.  N.  Ebbs  to  appear  be- 
fore him  at  Ash^^ville,  North  Carolina,  on 
a  day  named,  and  answer  said  charges.  On 
the  return  day  the  said  I.  N.  Ebbs  duly  ap- 
peared, being  represented  by  counsel.  The 
committee  was  represented  by  the  solicitor 
of  the  district  and  otlier  counsel.  The  ac- 
cusation was  founded  upon  certified  records 
from  the  circuit  court  of  the  United  States, 
eastern  district  of  Louisiana,  showing  a 
bill  of  indictment  returned  by  the  grand 
jury,  charging  respondent  with  forgery  in 
six  counts.     The  specific  acts  charged  con- 


Cnse  Note.  —  Conviction  or  oommiasion 
of  crime  or  misconduct  hy  attorney  in 
another  state  as  ffround  for  disbar^ 
ment. 

Very  few  cases  have  been  foimd  on  the 
(|ue8tion  as  to  what  effect  on  a  disbarment 
proceeding  for  the  commission  of  a  crime, 
the  fact  has  that  the  crime  was  committed,  or 
for  which  he  was  convicted  occurred,  in  an- 
other state;  and  none  has  been  found  where 
the  question  arose  in  a  manner  similar  to 
that  in  State  v.  Erbs, — that  is,  whether  or 
not  a  statute  providing  for  the  disbarment 
of  an  attorney  upon  his  conviction  of  crimes 
punishable  by  imprisonment  in  the  peniten- 
tiary necessarily  includes  the  conviction  of 
those  crimes  in  other  states. 

In  Re  Kirby,  10  S.  D.  414,  30  L.R.A.  850, 
73  N.  W.  007,  under  a  statute  providing  for 
disbarment  of  an  attorney  when  he  has  been 
convicted  of  felony  or  misdemeanor  involv- 
ing moral  turpitude,  the  state  court,  with- 
out questioning  the  applicability  of  such 
statute,  disbarred  an  attorney  for  having 
l)een  convicted  of  such  a  crime  in  the  United 
States  district  court  situated  in  the  sanie 
state. 

In  People  ex  rel.  Hamlin  v.  Pay  son,  216 
111.  476,  74  N.  E.  383,  an  attorney  was  dis- 
barred for  various  acts  of  unprofessional 
conduct.  It  also  appeared  that  he  had  been 
convicted  of  crime  in  a  foreign  state  prior 
to  his  admission  to  the  bar  in  the  local 
10L.R.A.(N.S.) 


state,  in   regard   to  which   the  court  naid: 
"We  have  been  unwilling  to  hold,  as  a  mat- 
ter of  law.  that  the  mere  fact  of  the  con- 
viction of  crime  in  a  foreign  state,  followed 
by  a  pardon  and  a  long  lapse  of  years,  was 
sufficient,  of  itself  and  as  a  matter  of  law, 
upon   which   to   predicate  an   order  of  dis- 
barment.    We  have  perferred  to  adopt  the 
more  modem  view  of  locus  ptrnitentift.    This 
latter  view  we  regard  as  more  in  accord  with 
the  spirit  of  our  institutions,  as  is  evidended 
I  by  the  various  reform  schools  and  the  parole 
i  system    established    and    obtaining    in    this 
!  state,  on  the  theory  that  criminals  may  be 
I  reformed;  and  while,  as  we  have  said*  we 
I  will   not  make  the  rule  absolute  upon  the 
mere  record  of  a  conviction  long  anterior  to 
the  filing  of  the. information,  we  do  not.  in 
the  consideration  of  the  case,  ignore  such 
conviction,  but,  keeping  it  before  us.  look  in- 
to the  life  and  conduct  of  the  accused  from 
that  time  on;  and,  if  w^  find  that  there  has 
been  a  reformation,  and  that  the  individual 
;  has  become  an  honored  and  useful  member  of 
\  society,  and  has  shown  a  proper  regard  for 
the  duties  and  responsibilities  of  his  profes- 
sion, we  will  discharge  the  rule.    If.  on  the 
other  hand,  as  we  are  constrained  to  say  is 
the  case  before  us,  it  appears  that  the'  re- 
spondent is  not  benefited  by  the  misfortune 
that  his  wrongful  conduct  brought  upon  him. 
but  has  persisted  in  his  evil  doing,  we  take 
into    consideration    the    former    conviction 
and  all  subsequent  conduct,  and  attach  to 
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sisted  in  unlawfully,  falsely,  and  felonious- 
ly forging  and  altering  certain  receipts,  ac- 
counts, etc.,  with  intent  to  defraud  the 
United  States.  Upon  a  trial  before  said 
court,  respondent  was  convicted  upon  all  of 
the  counts  except  the  first,  and  sentenced 
to  imprisonment  in  the  parish  prison  of  the 
parish  of  New  Orleans  for  the  term  of  nine- 
ty days,  and  to  pay  a  fine  of  $1,000.  Re- 
spondent demurred  to  the  evidence  as  fol- 
lows: "The  respondent,  I.  N.  Ebbs,  with 
leave  of  court,  objects  to  the  sufficiency  of 
the  accusation  preferred  by  the  solicitor 
for  the  state  as  amended  in  the  above-en- 
titled proceeding,  and  says:  (1)  The  said 
accusation  contained  no  cause  for  the  dis- 
barment of  respondent  except  on  allegation 
of  a  conviction  of  the  defendant  of  a  crime 
allied  to  be  punishable  in  the  penitentiary 
before  and  by  the  United  States  district 
court  for  the  eastern  district  of  Louisiana. 
(2)  That  said  accusation  does  not  charge 
this  respondent  with  having  been  convicted 
of  any  crime  since  the  passage  of  chapter 
941,  p.  1342,  N.  C.  Pub.  Laws,  passed  in 
the  year  1907.  (3)  That  the  only  convic- 
tion alleged  in  said  accusation  is  a  convic- 
tion for  an  offense  not  punishable  in  the 
penitentiary  by  the  laws  of  North  Carolina, 
even  if  the  offense  had  been  committed  with- 
in the  state  of  North  Carolina."  His  Honor 
overruled  the  demurrer,  and  rendered  the 
following    judgment:    "It    is    ordered,    ad- 


I  judged,  and  decreed  that  the  said  I.  N.  Ebbs 
be,  and  he  is  hereby,  disbarred  as  an  at- 
torney at  law  from  the  practice  as  an  at- 
torney and  counselor  in  the  courts  of  this 
state,  and  that  the  name  of  the  said  I.  N. 
Ebbs  be  stricken  from  the  roll  of  the  prac- 
tising attorneys  of  the  courts  of  this  state, 
and  that  he  henceforth  be  denied  any  and 
all  the  rights  or  privileges  of  an  attorney 
and  counselor  in  the  courts  of  the  state  of 
North  Carolina.  The  clerk  of  this  court  is 
hereby  ordered  to  send  a  certified  copy  of 
this  judgment  to  the  clerk  of  the  superior 
court  of  Madison  county,  North  Carolina, 
and  the  clerk  of  Madison  county  will  enter 
the  same  in  the  judgment  docket  of  his 
court."  Respondent  excepted  and  ap- 
pealed. 

Messrs  Adams  A  Adams  and  J.  M. 
Gudger,  Sr.,  for  appellant: 

The  presumption  is  that  the  conviction 
referred  to  by  the  statute  is  a  conviction 
by  the  courts  of  this  state  of  an  offense 
which  is  a  crime  under  the  laws  of  this 
state,  and  punishable  herein. 

Ex  parte  Quarrier,  2  W.  Va.  671;  Hines 
V.  Wilmington  k  W.  R.  Co.  96  N.  C.  434, 
59  Am.  Rep.  250;  Smithwick  v.  Williams, 
30  N.  C.  (8  Ired.  L.)  268;  Klingensmith  v. 
Kepler,  41  Ind.  341;  Bishop,  Statutory 
Crimes,  §  141;  Com.  v.  Green,  17  Mass.  538. 

The  criminal  conviction  and  judgment  is 


them  the  consequences  that  the  law  im- 
poses." 

In  Re  Baum,  10  Mont.  223,  25  Pac.  99, 
it  was  held  that  a  decision  of  disbarment 
by  a  divided  court  in  a  foreign  state,  no 
order  of  disbarldent  being  made,  pending 
on  appeal  to  a  higher  court,  is  insufficient 
as  a  ground  for  revocation  of  an  attor- 
ney's license  in  the  local  state;  the  court 
saying  that  this  did  not  lay  down  the  rule 
that  unprofessional  conduct  of  lawyers  of 
this  court,  committed  without  the  limits 
-of  the  state,  might  not  be  inquired  into, 
but  only  that  the  circumstances  of  the 
case  did  not  seem  to  warrant  such  inquiry. 

And  see  Ex  parte  Quarrier,  2  W.  Va. 
569,  sufficiently  set  out  in  State  v.  Ebbs. 
It  would  seem,  however,  that  there  could  be 
ver\'  little  question  about  the  right  to  disbar 
an  attorney  for  the  commission  of  a  crime 
involving  moral  turpitude,  although  the 
«rime  was  committed  in  another  state. 

In  Smith  v.  State,  1  Yerg.  228,  it  was 
held  to  be  a  good  ground  for  disbarment 
that  an  attorney  fought  a  duel  in  another 
state,  killing  his  antagonist,  and  was  there 
indicted   for   murder. 

In  Re  Donnenon,  2  Wheeler,  Crim.  Cas. 
344,  an  attorney's  name  was  stricken  from 
the  rolls  for  aiding  and  assisting  the  ne- 
groes of  St.  Domingo  in  outrages  commit- 
ted against  the  whites. 

In  People  ex  rel.  Deneen  v.  Gilmore,  214 
ill.  5«9,  69  L.R.A.  703,  73  N.  E.  737,  it 
19L.R.A.(X.S.) 


was*  held  that  a  license  to  practise  law 
will  be  revoked  which  is  secured  by  a 
fraudulent  concealment  of  the  fact  that 
the  plaintiff  has  recently  been  convicted  of 
embezzling  funds  from  a  client  in  another 
state, — especially  if,  since  its  issuance,  the 
plaintiff  has  been  guilty  of  professional 
misconduct  evincing  such  lack  of  personal 
integrity  and  professional  honor  as  to  es- 
tablish that  he  is  unworthey  to  be  allowed 
to  hold  it. 

In  People  ex  rel.  Deneen  v.  Coleman,  210 
111.  79,  71  N.  E.  693,  it  also  appeared  that 
an  attorney,  previous  to  his  application 
for  admission  to  the  bar,  had  been  convict- 
ed in  the  courts  of  another  state  of  a  felo- 
nious offense  involving  moral  turpitude, 
and  that  he  had  served  a  portion  of  a 
term  of  imprisonment  in  the  penitentiary  of 
that  state,  upon  the  expiration  of  which 
he  had  been  pardoned.  It  was  held,  how- 
ever, in  an  effort  to  have  him  disbarred, 
that,  since  he  had  lived  an  upright  life 
for  several  years  after  his  conviction,  a 
motion    therefor    would   be    denied. 

There  are  other  cases  in  which  the  rea- 
son assigned  for  the  disbarment  was  not 
so  much  the  misconduct  of  the  attorney, 
as  the  fact  that  he  committed  a  fraud  up- 
on the  court  in  concealing  it,  when  asking 
for  admission  in  another  state;  but,  aside 
from  those  immediately  preceding,  they  have 
been  expressly  excluded  from  this  note. 
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not  within  the  "full  faith  and  credit  clause'' 
of  the  Constitution  of  the  United  States, 
and  has  no  efTect  beyond  the  limits  of  the 
jurisdiction  in  which  it  was  rendered. 

16  Am.  &  Eng.  Enc.  Law,  p.  250;  Hunt 
ington  V.  Attrill,  146  U.  S.  657,  36  L.  ed. 
1123,  13  Sup.  Ct.  Rep.  224;  Logan  v.  United 
States,  144  U.  S.  263,  36  L..ed.  429,  12  Sup. 
Ct.  Rep.  617;  Wisconsin  v.  Pelican  Ins. 
Co.  127  U.  S.  265,  32  L.  ed.  239,  18  Sup. 
Ct.  Rep.  1370;  People  ex  rel.  Deneen  v. 
Coleman,  210  III.  79,  71  N.  E.  693. 

Mr.  Hayden  Clement  for  the  State. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

Because  of  the  novelty  of  the  question 
rai<>ed  by  the  demurrer  of  the  respondent 
and  the  importance  to  the  public  welfare  of 
the  correct  interpretation  of  the  statute  un- 
der which  this  proceeding  was  instituted, 
we  have  given  the  record  a  careful  and 
anxious  consideration.  Stat.  1907  (Pub. 
Laws,  p.  1342)  chap.  941,  was  enacted  at 
the  instance  of  the  state  bar  association 
for  the  purpose  of  enabling  it  to  more  ef- 
fectually discharge  its  duty  to  the  people 
of  the  state,  the  courts,  and  the  bar  by  ex- 
cluding from  the  profession  unworthy  mem- 
bers. This  is  the  first  instance  in  which  the 
courts  have  been  called  upon  to  interpret 
and  enforce  its  provisions.  Section  1  pro- 
vides: "That  an  attorney  at  law  must  be 
disbarred  and  removed  for  the  following 
causes:  (a)  Upon  his  being  convicted  of  a 
crime  punishable  by  imprisonment  in  the 
penitentiary,  (b)  When  any  judgment  is 
rendered  against  him  for  money  collected  by 
him  as  an  attorney  and  retained  by  him 
without  any  bona  fide  claim  thereto  or  any 
part  thereof."  Section  2  provides  that  an 
attorney  at  law  may  be  disbarred,  etc.,  nam- 
ing two  causes.  The  motion  to  disbar  the 
res{X)ndent  is  based  upon  the  first  section. 
It  will  be  observed  that  among  the  several 
cauHPH  for  which  an  attorney  must  or  may 
be  disbarred  this  is  the  only  one  in  which 
the  court  is  required  to  act  upon  a  record, 
and  the  respondent  is  not  permitted  to  offer 
anything  by  way  of  defense  or  exculpation. 
The  court  cannot  inquire  into  his  guilt. 
The  production  of  the  record,  showing  a 
conviction,  makes  it  the  imperative  duty  of 
the  court  to  disbar  him.  Without  express- 
ing any  opinion  as  to  the  wisdom  of  so  dras- 
tic a  statute,  we  are  not  permitted  to  en- 
large its  terms  by  construction.  The  re- 
spondent says  that,  by  a  recognized  canon 
of  construction,  the  penalty  must  be  con- 
fined to  a  conviction  had  in  the  court  of  this 
state.  The  case  was  thoroughly  argued  be- 
fore us,  and  the  industry  of  counsel  has  af- 
forded us  much  aid.  Counsel  for  respond- 
ent i*ely  upon  the  rule  laid  down  by  Mr. ' 
19L.R.A.(N.S.) 


Justice  Gray  in  Logan  v.  United  StateB.  144 
U.  S.  263,  30J,  36  L.  ed.  429,  443,  12  Sup. 
Ct.  Rep.  617.     In  that  case  the  plaintiffs  in 
error  were  indicted  in  the  circuit  court  of 
the    United    States    for    murder    and    con- 
spiracy under  the  provisions  of  an  act  of 
CongreHrt.     The   indictment   was   found   and 
the  case  tried  in  the  state  of  Texas.     The 
government    introduced    one    Martin    as    a 
witness.     It  appeared  that  he  had  been  con- 
victed in  the  courts  of  North  Carolina  of  a 
felony,   and   sentenced   to   imprisonment   in 
the  county  jail.     The    Texas    statute    ren- 
dered  a    person   convicted   of   a   felony    in- 
competent to  testify  in  the  courts  of  that 
state.     In   discussing   the  exception   to   the 
ruling  of  the  court  admitting  the  witness, 
it  was  said:  "At  common  law  and  on  gen- 
eral principles  of  jurisprudence,  when   not 
controlled  by  express  statute,  giving  effect 
within  the  state  which  enacts  it  to  a  con- 
viction and  sentence  in  another  state,  such 
conviction  and  sentence  can  have  no  effect 
by  way  of  ])enalty  or  of  personal  disability 
or  disqualification  beyond  the  limits  of  the 
state  in  which  the  judgment  is  rendered." 
The  question,  as  applied  to  the  disability 
of  a  person  offered  as  a  witness  to  testify, 
arose  in  this  state  in. State  v.  Candler,  10 
N.  C.  (3  Hawks)  393,  when  it  was  held  by 
a  divided  court  that  a  witness  convicted  of 
an   infamous   crime   in   Tennessee    was    in- 
competent  to   testify   in   this    state.     The 
chief  justice  concedes  that  such  was  not  the 
law   in    England,   but    was   of   the   opinion 
that,  by  virtue  of  the  "full  faith  and  cred- 
it" clause  of  the  Federal  Constitution,  the 
law   in   this   country   was   otherwise.     The 
court  was  not  construing  a  statute  in  that 
case,  but  discussing  a  general  principle  of 
law.     The  question  has  been  decided  other- 
wise   in    many    other    states,    and    the    de- 
cided   weight   of   authority   is   against    the 
decision    in    Candler's    (^ase.      Parker,    Ch. 
J.,  in  Com.  v.  Green,  17  Mass.  515,  writes 
a  very  able  opinion,  holding  that  ''the  con- 
viction of  an  infamous  crime  in  a  foreign 
countr3%    or    in    any   other   of    the    United 
States,  does  not  render  the  subject  of  such 
conviction  an  incompetent  witness    in    the 
courts  of  this  state. *'    He  says:     "To  hold 
a   person   incompetent  on   account  of   such 
conviction,  and   to  enforce  the  punishment 
and  thus  the  penal  laws  of  our  state,  w^ould 
reach    into    others,"    violating    well-settled 
principles.     In  Sims  v.  Sims,  76  N.  Y.  466, 
it  appears  that,  by  a  statute  of  that  state, 
it   is   provided    that   "no    person    sentenced 
upon  a  conviction  for  felony  shall  be  compe- 
tent to  testify    .     .     .     unless    pardoned," 
etc.     Rapallo,  J.,  said:     "I  think- it  quite 
clear    that   the    disqualification    created   by 
this  statute  is  consequent  only  upon  a  con- 
viction in  this  state."    The  conviction  relied 
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upon  to  exclude  the  witness  was  bad  in 
Ohio.  Quoting  Greenleaf  on  Evidence,  who 
says  that  the  weight  of  modern  opinion 
seems  to  be  that  personal  disqualifications 
arising,  not  from  the  laws  of  nature,  but 
from  positive  law,  especially  such  as  are  of 
a  penal  nature,  are  strictly  territorial,  and 
cannot  be  enforced  in  any  country  other 
than  that  in  which  they  originated,  he  says : 
"I  think  this  doctrine  applicable  to  the 
question  now  in  hand,  and  that  there  is 
nothing  in  the  Constitution  of  the  United 
States  which  prevents  such  application,  or 
requires  that  the  personal  disabilities,  such 
as  incompetency  to  testify  or  to  vote,  which 
may  be  imposed  upon  a  person  convioted  of 
crime  in  one  state,  should  follow  him  and 
be  enforced  in  all  the  others.  If  such  were 
the  operation  of  the  constitutional  pro- 
vision, the  qualifications  of  witnesses  called 
in  our  courts  and  of  voters  at  our  elections 
might  be  made  to  depend  upon  the  laws  of 
other  states  instead  of  our  own."  The 
learned  justice  notices  the  decision  in  Cand- 
ler's Case,  and  meets  the  argument  upon 
which  it  is  founded.  It  is  insisted  by  the 
attorney  general,  and  we  think  correctly, 
that  this  is  not  a  criminal  action.  It  is 
rather  in  the  nature  of  a  civil  proceeding, 
and  probably  should  be  prosecuted  in  the 
name  of  the  bar  association.  This,  we 
notice,  is  done  in  several  of  the  states,  as  in 
Maine, — Sanborn  v.  Kimball,  64  Me.  140. 
Treating  it  as  a  civil  proceeding,  it  is  clear 
that  the  record  of  a  conviction  in  a  criminal 
action  in  another  jurisdiction  would  not  be 
conclusive  of  guilt.  Judge  Rapallo  says: 
"A  record  of  conviction  for  a  crime  is  not 
conclusive  evidence  in  a  civil  action  of  the 
facts  upon  .which  it  was  based.  There  is  a 
great  weight  of  authority  against  its  being 
admissible  at  all,  except  as  evidence  of  the 
fact  of  conviction,  where  that  fact  is  ma- 
terial." Greenl.  Ev.  §  537 ;  Wharton,  Confl. 
L.  §  108;  Garitee  v.  Bond,  102  Md.  379,  111 
Am.  St.  Rep.  385,  62  Atl.  631,  5  A.  & 
£.  Ann.  Cas.  915.  The  point  was  present- 
ed and  decided  in  an  interesting  case  in  2 
W.  Va.  569,  Ex  parte  Quarrier.  The  ap- 
plicant for  admission  to  the  bar  was  duly 
licensed  as  an  attorney  in  another  state, 
and,  complying  with  the  statute  in  the  new- 
ly made  state  of  West  Virginia,  he  was  met 
with  the  objection  that  he  was  guilty  of 
treason,  having,  in  his  native  state,  voted 
for  the  ordinance  of  secession  and  volun- 
tarily entering  the  army  of  the  Confederate 
states.  He  had  received  a  pardon  from  the 
President.  The  court  held  that  he  was 
entitled  to  be  admitted,  saying:  "Indeed, 
it  must  not  be  forgotten  that  in  this  case 
no  treason  against  the  state  of  West  Vir- 
ginia, whose  courts  are  invoked  to  consider 
the  subject,  has  been  either  proved  or  con- 
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fessed,  and  the  only  acts  stated  that  could 
amount  to  the  crime  of  treason  were  perpe- 
trated against  the  United  States  and  for 
which  the  party  has  been  pardoned  by  that 
govenmient.  Now,  it  would  be  straining 
the  point  too  far  to  hold,  as  contended  for, 
that  the  war  being  waged  against  the  Unit- 
ed States,  of  which  the  state  of  West  Vir- 
ginia was  one,  was  therefore  waged  against 
her  in  the  sense  contemplated  in  the  statute 
against  treason,  and  that,  therefore,  the 
acts  in  question  were  treason  against  the 
state  and  felony  within  statute  .  .  . 
for,  while  it  is  not  intended  to  deny  that 
the  same  act  might  constitute  treason 
against  the  United  States  and  also  against 
the  state,  .  .  .  it  is  not  enough  to  wage 
war  against  the  United  States  generally  or 
collectively,  or  as  component  parts  of  the 
national  Union,  but  it  must  he  done  direct- 
ly against  the  state  in  particular.  .  .  . 
An  appeal  has  been  made  to  the  court  to 
exclude  attorneys,  circumstanced  as  the  ap- 
plicant is,  upon  the  ground  of  public  policy, 
and  the  danger  of  baleful  influence  in  a 
political  light.  But  these  are  considera- 
tions better  addressed  to  the  legislature 
than  the  courts.  Whatever  may  be  the  true 
policy  of  the  lawmaking  power  to  pursue 
is  a  question  for  that  power  to  determine. 
The  duty  and  true  policy  of  the  courts  to 
pursue  is  to  expound  the  law  as  it  is,  and, 
if  it  is  not  what  it  ought  to  be,  to  leave  it 
to  the  legislature  to  change  it." 

In  Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S. 
266,  291,  32  L.  ed.  239,  243,  8  Sup.  Rep. 
1370,  1374,  it  is  said:  **The  proper  place 
for  punishment  is  where  the  crime  is  com- 
mitted, and  no  society  takes  concern  in  any 
crime  but  what  is  hurtful  to  itself." 
Kames,  Eq.  3d  ed.  326.  When  we  consider 
the  question  upon  the  "reason  of  the  thing" 
and  sound  state  policy,  the  wisdom  of  the 
law,  as  we  find  it  laid  down  with  practical 
uniformity,  is  manifest.  It  is  the  natural 
interpretation  of  all  statutes  creating  of- 
fenses and  defining  conduct,  the  doing  of 
which  is  made  indictable  or  subject  to 
penalties,  to  refer  them  solely  to  the  com- 
mission of  such  acts  within  this  state.  In 
respect  to  punishment  of  crimes  and  imposi- 
tion of  penalties,  the  states  act  within  their 
own  territorial  limits,  and  the  Federal  gov- 
ernment within  its  own  sphere.  No  state 
can  administer  the  Federal  statutes,  main- 
tain prosecutions  for  their  violations,  or 
impose  punishments  or  penalties.  Parker, 
Ch.  J.,  in  Green's  Case,  supra,  wisely  says: 
"Whether  the  facts  which  would  be  here 
deemed  an  infamous  crime  are  the  same 
which  constitute  the  like  offense  in  the 
country  from  which  the  record  comes,  the 
court  would  have  no  means  of  knowing 
with   certainty.     The   crime  of   treason   is 
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known  to  be  different  in  differnet  countries. 
What  is  felony  also  in  one  country  may  not 
be  felony  in  another,  and  it  is  competent 
for  the  legislature  of  every  nation  to  attach 
disabilities  to  the  commission  of  offenses 
which  by  the  laws  of  other  nations  may  be 
wholly  without  such  consequences."  We 
know  that  the  Federal  government  punishes 
practically  all  offenses  w^ith  imprisonment 
in  the  penitentiary.  Violations  of  the 
revenue  laws,  often  technical  and  involving 
no  moral  turpitude  whatever,  may  be  so 
punished.  Again,  acts  which  in  our  state 
are  deemed  misdemeanors,  punishable  by 
fine  or  a  short  term  in  the  county  jail  or 
house  of  correction,  are  deemed  of  grave 
character  and  punished  by  imprisonment  in 
the  state's  prison  in  other  states.  Each 
state  makes  its  Penal  Codes,  and  the  Fed- 
eral government  does  the  same.  If  any  other 
interpretation  were  put  upon  our  statute, 
it  would  logically  follow  that,  for  violation 
of  the  Federal  statutes  or  statutes  of  other 
states,  citizens  of  this  state  would  forfeit 
their  right  to  vote  under  our  Constitution. 
Certainly  the  people  of  North  Carolina 
never  contemplated  that  any  such  construc- 
tion would  be  put  upon  their  laws.  Care 
must  be  had  to  keep  clearly  in  mind  the 
fact  that  the  court,  in  enforcing  the  stat- 
ute, does  not  and  cannot  inquire  whether,  in 
truth,  the  respondent  has  committed  the 
crime  charged.  It  is  restricted  to  the  in- 
quiry whether  he  has  been  "convicted,"  and 
for  this  purpose  the  record  of  conviction,  by 
a  court  having  jurisdiction  to  hear  and  de- 
termine the  charge,  is  conclusive,  and  the 
court  must  disbar  him.  No  provision  is 
made  for  pardon  or  for  repentence  followed 
by  a  life  of  probity.  We  are  of  the  opinion 
that,  upon  well-settled  principles  and  sound 
reason,  the  statute  is  confined  to  a  convic- 
tion in  this  state.  It  is  insisted  that,  how- 
ever this  may  be  in  regard  to  the  act  of 
1907,  the  respondent  may  be  disbarred  by 
the  court  under  the  power  conferred  in  § 
211.  Revisal  1905.  It  is  suggested  that  this 
statute  is  by  implication  repealed  by  the 
act  of  1907.  We  incline  to  the  opinion  that 
the  last  statute  is  not  in  conflict  with  §§ 
211  and  212  of  the  Revisal  of  1905.  It  is 
not  necessary  that  we  should  decided  the 
question  because,  while  the  language  clear- 
ly restricts  the  power  of  the  courts  to  dis- 
l»ar  an  attorney,  the  exceptive  language, 
"unless  he  shall  have  been  convicted  in  open 
court  or  confessed  himself  guilty  of  some 
criminal  offense  showing  himself  unfit  to 
be  trusted,"  etc.,  is  to  be  interpreted  in  the 
same  way  as  the  word  "convicted"  in  the 
act  of  1907.  Hence  the  same  obstruction  is 
met  in  enforcing  §  211  against  respondent. 
The  history  of  this  legislation  may  l)e 
learned,  and  the  purpose  of  the  legislature 
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understood,  by  reference  to  Re  Moore,  63 
N.  C.  397;  Ex  parte  Biggs.  64  N.  C.  202; 
fix  parte  Schenck,  65  N.  C.  353.  The  last 
case  was  argued  with  a  wealth  of  learning 
by  the  most  eminent  members  of  the  bar  of 
the  state.  The  court  held  that  the  act  of 
1871  (Laws  1870-71,  chap.  216,  p.  337,  § 
4;  Revisal  1905,  §  211)  was  constitutional; 
that  it  did  not  deprive  the  court  of  any  of 
its  "inherent  powers;"  that  the  court  had 
no  power  to  disbar  an  attorney  for  cause •( 
other  than  those  prescribed  by  the  statute. 
The  opinion  concludes:  "It  is  a  law  of  the 
land  and  ought  to  be  observed."  The  ques- 
tion came  before  the  court  again  in  Ke 
Haywood,  66  N.  C.  1.  Pearson,  Ch.  J.,  after 
a  careful  consideration  of  the  effect  of  the 
statute  upon  the  power  of  the  court  to  dis- 
bar an  attorney,  said:  "The  act  of  1871 
[Revisal  1906,  §  211]  Ukes  from  the  court 
this  common-law  power  to  purge  the  bar  of 
unfit  members,  except  in  specified  cases; 
and  it  fails  to  provide  any  other  power  to 
be  used  in  its  place.  It  is  a  disabling,  and, 
not  an  enabling,  statute;  the  whole  pur- 
pose seeming  to  be  to  tie  the  hands  of  the 
court,  so,  when  our  power  is  taken  away, 
the  court  is  not  at  liberty  to  fall  back  upon 
another  which  it  had  before  adjudged  to  be 
ineffectual  to  accomplish  the  end  proposed." 
This  case,  as  Ex  parte  Schenck,  was  argued  by 
Mr.  Moore,  Mr.  Phillips,  and  Mr.  Merrimon, 
counsel  eminent  for  their  learning,  industry, 
and  loyalty  to  their  profession.  The  court 
was  evidently  desirous  of  exerting  such 
power  as  had  been  left  to  it  by  the  legis- 
lature to  compel  a  derelict  attorney  to  dis- 
charge a  conceded  duty  or  be  disbarred.  It 
came  to  the  conclusion  that  "the  legislature 
had  tied  its  hand."  We  do  n<Jt  entertain 
any  doubt  that,  in  the  absence  of  restrictive 
legislation,  the  courts  have  an  inherent 
power  to  strike  from  their  rolls  names  of 
attorneys  who  are  found,  by  reason  of  their 
conduct,  unfit  and  unworthy  members.  1*he 
decisions  to  this  effect  are  numerous  and 
uniform.  An  instructive  opinion  upon  the 
question  is  to  be  found  in  Sanborn  v.  Kim- 
ball, 64  Me.  140.  Dickerson,  J.,  says:  "An 
attorney  at  law  is  an  officer  of  the  court  as 
appears  from  the  terms  of  his  oath  of  oflSce, 
to  wit:  'You  will  conduct  yourself  in  the 
office  of  an  attorney  within  the  courts  ac- 
cording to  the  best  of  your  knowledge  and 
discretion,  and  with  all  good  fidelity  as  well 
to  the  courts  as  your  clients.'  The  order  of 
his  admission  to  the  bar  is  the  judgment  of 
the  court  that  he  possesses  the  requisite 
legal  qualifications,  and  good  moral  character 
to  entitle  him  to  practise  the  profession  of 
an  attorney  at  law.  From  the  moment  of 
his  entrance  upon  the  duties  of  his  office  he 
becomes  responsible  to  the  court  for  his  of- 
ficial misconduct.     The  tenure  of  his  office 
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is  during  good  behavior,  and  he  can  only 
be  deprived  of  it  for  misconduct  ascertained 
and  determined  by  the  court  after  oppor- 
tunity to  be  heard  has  been  afforded.  In 
the  absence  of  specific  provisions  to  the  con- 
trary, the  power  of  removal  is  commensu- 
rate with  the  power  of  appointment.  .  .  . 
If  'a  good  moral  character'  is  indispensable 
to  entitle  one  to  admission  to  the  bar,  it 
is  obvious  that  the  necessity  for  its  con- 
tinuance becomes  enhanced  by  the  conflicts, 
excitements,  and  temptations  to  which  the 
practitioner  is  daily  liable.  For  his  official 
misconduct  there  is  no  power  of  removal 
but  in  the  court.  This  power  is  therefore 
at  once  necessary  to  protect  the  court,  pre- 
serve the  purity  of  the  administration  of 
justice,  and  maintain  the  integrity  of  the 
bar.  .  .  .  It  is  a  mistaken  view  of  this 
subject,  as  the  foregoing  authorities  show, 
to  conclude  that  an  attorney  at  law  can 
only  be  disbarred  for  acts  done  'in  his  office 
as  attorney'  or  *within  the  courts'  in  the 
term  of  his  oath  of  office.  On  the  contrary, 
an  attorney  may  be  guilty  of  disreputable 
practices  and  gross  immoralities  in  his 
private  capacity  and  without  the  pale  of  the 
court,  which  render  him  unfit  to  associate 
with  gentlemen,  disqualify  him  for  the 
faithful  discharge  of  his  professional  duties 
in  or  out  of  court,  and  render  him  unworthy 
to  minister  in  the  forum  of  justice.  When 
such  a  case  arises  from  whatever  acts  or 
causes,  the  cardinal  condition  of  the  at- 
torney's admission  to  the  bar,  the  posses- 
sion of  a  'good  moral  character,'  in  forfeit- 
ed, and  it  will  become  the  solemn  duty  of 
the  court,  upon  a  due  presentment  of  the 
i»ase,  to  revoke  the  authority  it  gave  the 
offending  member  as  a  symbol  of  legal  fit- 
ness and  moral  uprightness,  lest  it  should 
lie  exereiHe<i  for  evil  or  tarnished  with 
shame."  Whipple,  Ch.  J.,  in  Re  Mills,  1 
Mich.  393,  says:  ''Should  this  court,  after 
lieing  officially  advised  that  one  of  its  of- 
ficers has  forfeited  tlie  good  name  he  pos- 
sessed when  permitted  to  assume  the  duties 
of  his  office,  still  hold  him  out  to  the  world 
as  worthy  of  confidence,  they  would,  in  my 
opinion,  fail  in  the  performance  of  a  duty 
cast  upon  them  by  the  law.  it  is  a  duty 
they  owe  to  themselves,  to  the  bar,  and  the 
public  to  see  that  a  power  which  may  be 
wielded  for  good  or  for  evil  is  not  intrusted 
to  incompetent  or  dishonest  hands.  The  ex- 
treme judgment  of  expulsion  is  not  intend- 
ed as  a  punishment  inflicted  upon  the  indi- 
vidual, but  as  a  measure  necessary  to  the 
protection  of  the  public,  who  have  a  right 
to  demand  of  us  that  no  person  shall  be  per- 
mitted to  aid  in  the  administration  of 
justice  whose  character  is  tainted  with  cor- 
ruption." Ex  parte  Smith,  28  Ind.  47; 
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Fletcher  v.   Daingerfield,  20  Cal.   427;    Ex 
parte  Brown,  1   How.    (Miss.)    303. 

In  State  ex  rel.  Wolf  v.  Kirkc,  12  Fla. 
278,  96  Am.  Dec.  314,  Westcott,  J.,  writes 
an  exhaustive  opinion  reviewing  the  stat- 
utes and  decisions  in  England  and  in  this 
country.  Re  Percy,  36  N.  Y.  661;  Re 
Woolley,  11  Bush,  96;  People  ex  rel.  Moses 
V.  Goodrich,  79  III.  148;  Re  Smith,  73  Kan. 
743,  86  Pac.  684.  These  cases  all  hold  that 
for  dishonesty  or  other  conduct  in  his  of- 
ficial character,  showing  an  absence  of  good 
moral  character,  the  court  has  the  inherent 
power  to  disbar  an  attorney.  Some  of  them, 
as  in  the  case  from  Maine,  hold  that,  when, 
without  reference  to  his  official  duties  or 
relations,  he  is  guilty  of  such  conduct,  the 
court  may  strike  his  name  from  the  roll  of 
its  attorneys.  In  none  of  the  cases  do  the 
courts  undertake  to  say  how  far  the  legis- 
lature may  limit  this  inherent  and  essential 
power.  We  do  not  deem  it  proper  to  ex- 
press any  opinion  upon  this  delicate  ques- 
tion. This  court  having  held  in  the  cases 
cited  that  the  act  of  1871  (Laws  1870-71. 
chap.  216,  p.  337,  §  4),  now  §  211,  Revisal 
1906,  did  not  deprive  it  of  its  essential  in- 
herent powers  in  this  respect,  we  do  not 
care  to  disturb  or  draw  the  question  into 
discussion.  Whatever  may  have  been  the 
reasons  for  passing  that  statute,  they  no 
longer  exist,  having  passed  away  with  the 
conditions  which  brought  them  into  action. 
We  are  sure  that  in  re-enacting  the  statute 
in  the  Revisal  of  1906  it  was  not  the  inten- 
tion of  the  legislature  to  unduly  "tie  the 
hand"  of  the  court  in  preserving  the  high 
standard  of  conduct  and  character  of  our 
bar  which  has  been  the  pride  of  the  people 
of  the  state.  We  have  no  doubt  that,  if  it 
appears  to  the  legislature  that  larger  power 
in  the  courts  is  necessary  to  enable  them 
to  discharge  their  duty,  it  will  be  prompt 
to  confer  it  or  to  withdraw  any  undue  re- 
strictions now  existing.  Even  for  so  laud- 
able an  end  as  purging  the  bar  of  unworthy 
members,  we  should  not  exercise  doubtful 
power  or  unnecessarily  come  into  conflict 
with  the  legislature.  We  do  not  entertain 
any  doubt  that,  notwithstanding  the  re- 
strictions placed  upon  the  courts  by  the 
statute,  ample  power  exists  to  protect  them 
and  their  suitors  from  indignity,  fraud,  dis- 
honesty, or  malpractice  on  the  part  of  any 
of  its  officers  in  the  discharge  of  their  of- 
ficial duties.  It  is  manifest,  however,  that 
for  the  commission  of  crimes  which  serious- 
ly affect  their  moral  character,  but  have 
no  direct  connection  with  their  practical 
and  immediate  relation  to  the  courts,  the 
power  to  disbar  attorneys  is  restricted  by 
the  express  language  of  the  statutes  to  con- 
victions of  the  class  of  crimes  named  in 
the  statutes.     To  give  any  other  construe- 
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lion  to  the  statute  would  not  only  do  vio- 
lence to  well-settled  principles,  but  might 
lead  to  results  not  contemplated  by  the 
legislature.  If,  as  the  record  shows,  the 
respondent  is  guilty  of  the  crime  charged, 
his  name  should  be  stricken  from  the  roll 
of  attorneys  in  this  state;  but,  as  we  have 
seen,  no  power  now  exists  in  the  court  to 

do  80. 

^Ve  were  requested  by  the  committee  on 
grievances  to  express  our  opinion  to  this 
extent,  to  the  end  that  such  further  legis- 
lation may  be  had  as  would  enable  the 
state  bar  association  to  aid  the  courts  in 
removing  from  the  bar  unworthy  members. 
How  far  it  is  wise  to  define  the  crimes  or 
confine  cases  to  the  mode  of  punishment  as 
the  basis  for  compulsory  action  is  for  the 
consideration  of  the  legislature.  Like  all 
legislation  of  general  application,  it  is  difi^- 
cult  to  avoid  danger  of  miscarriage  in  indi- 
vidual cases.  We  have  been  favorably  im- 
pressed with  the  method  of  procedure  fol- 
lowed in  the  Kimball  Case,  64  Me.  140. 
There  the  accusation  was  made  by  the  bar, 
and,  upon  a  notice  to  show  cause,  a  refer- 
ence was  ordered  to  take  testimony  and  re- 
port to  the  court,  whereupon,  after  argu- 
ment, the  case  was  disposed  of  upon  its 
merits.  The  disposition  made  by  us  of  this 
appeal  will  not  prevent  a  further  investi- 
gation of  the  fitness  of  respondent  to  con- 
tinue to  be  a  member  of  the  bar  if  the  re- 
striction now  imposed  upon  the  court  is  re- 
moved. The  action  of  the  committee  on 
grievances  is  in  all  respects  to  be  commend- 
ed. They  have  discharged  their  duty,  and 
the  failure  to  remove  the  respondent,  who, 
as  the  record  shows,  has  been  convicted  of 
forgery,  is  no  fault  of  theirs.  The  case 
must  be  remanded  to  the  superior  court  of 
Buncombe  with  direction  to  dismiss  the 
proceeding  unless  the  legislature  shall  con- 
fer the  power  to  investigate  and  pass  upon 
the  motion  to  disbar  for  conduct  showing 
that  since  he  received  his  license  from  this 
court  he  has  been  guilty  of  dishonest  and 
criminal  conduct.  In  this  he  has  violated 
his  oath  that  he  "will  honestly  demean 
himself  in  the  practice  of  an  attorney."  In 
such  investigation  the  record  of  his  con- 
viction will  be  competent  evidence  of  his 
'  guilt.  We  do  not  hold  that  for  the  com- 
mission of  a  felony,  or  other  infamous 
crime,  "showing  him  to  be  unfit  to  be 
trusted  in  the  discharge  of  the  duties  of 
his  profession"  committed  in  another  state, 
he  should  not  be  disbarred  by  the  court  of 
this  state.  That  question  is  not  presented. 
It  is  obvious  that  a  man  who  will  commit 
forgery  or  perjury,  or  be  otherwise  dis- 
honest in  one  state,  is  not  a  fit  person  to  be 
a  member  of  the  bar  of  this  state.  We 
simplv  hold  that  the  statute  (chapter  94 1, 
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p.  1342,  Laws  1907)  does  not  impose  upon 
the  court  the  duty  or  confer  the  power  to 
disbar  an  attorney  because  he  has  been 
"convicted"  in  the  courts  of  another  state 
or  the  United  States.  We  further  hold  that 
the  language  of  §  211,  Revisal.  1905,  dis- 
ables the  court  from  disbarring  for  the  con- 
viction of  crime  in  another  jurisdiction  in 
the  exercise  of  its  "inherent  power''  to  deal 
with  its  attorneys.  We  had  occasion  in  Re 
Applicants  for  License,  143  N.  C  1,  10 
L.R.A.(N.S.)  288,  55  S.  E.  635,  10  A.  &  E. 
Ann.  Cas.  187,  to  consider  the  question  of 
our  power  to  refuse  to  license  applicants 
who  were  shown  to  be  of  bad  moral  char- 
acter and  the  extent  to  which  it  was  sub- 
ject to  legislative  control.  The  subject  was 
carefully  considered  and  the  opinion  of  a 
majority  of  the  court  expressed  in  the  able 
and  exhaustive  opinion  of  Mr.  Justice 
Hoke.  The  legislature  promptly  amended 
the  statute  (Revisal  1905,  §  207),  restoring 
to  the  court  the  power  to  pass  upon  the 
moral  character  of  applicants.  Laws  1907, 
chap.  70,  p.  81.  The  long  and  honorable 
history  of  the  bar  of  North  Carolina,  dis- 
tinguished by  its  learning,  high  personal 
and  professional  standards,  and  its  patri- 
otic service  to  the  state,  is  justly  regarded 
by  the  people  with  pride.  Prior  to  1868 
no  court,  so  far  as  our  public  records  show, 
had  been  called  upon  to  exercise  its  power 
to  disbar  an  attorney.  The  unfortunate 
conflicts  of  the  period  following  the  Civil 
War  called  attention  to  the  necessity  for 
defining  more  clearly  the  relative  rights  and 
powers  of  the  bench  and  the  bar.  The 
court  promptly  and  wisely  recognized  the 
power  of  the  legislature  and  the  statutes 
enacted  by  it  as  the  "state's  collected  will.'.' 
If  new  conditions  bringing  a  necessity  for 
restoring  the  "inherent"  powers"  to  the 
courts  exist,  we  should,  in  the  same  spirit, 
obey  the  law  with  the  assurance  that  such 
legislation  will  be  enacled  as  will  enable  the 
bar  association,  with  the  aid  of  the  court, 
to  remove  from  the  roll  the  names  of  men 
who  are  guilty  of  forgery,  whether  com- 
mitted in  this  state  or  elsewhere.  We  do 
not  see  any  good  reason  why,  if  the  law 
be  so  changed  as  to  permit  it,  the  court  in 
this  proceeding  may  not  investigate  the 
serious  question  presented  by  the  action  of 
the  committee  on  grievances,  and  proceed, 
after  full  hearing,  to  dispose  of  it  by  mak- 
ing such  order  as  will  preserve  the  integrity 
and  purity  of  the  bar  so  far  as  respondent 
is  concerned.  While  we  do  not  construe  his 
demurrer  to  the  evidence  as  an  admission 
of  his  guilt,  because,  under  the  statute,  it 
was  not  open  to  him  to  deny  it.  we  are  of 
the  opinion  that,  if  power  is  conferred  upon 
the  court  by  the  legislature,  it  is  due  to 
him  and  the  bar  of  the  state  that  a  full 
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iiiTe&tigation  be  had,  and  that  he  either  be 
relieved  of  the  charge  resting  upon  him,  or 
that  he  be  disbarred  and  his  name  stricken 
from  the  roll  of  attorneys.  There  seems 
to  be  a  misconception  of  the  plain  language 
of  the  statute.  In  unmistakable  terms  it 
says  that,  upon  conviction  of  the  crime,  the 
court  must  disbar.  No  question  of  the  re- 
spondent's guilt  is,  or  can  be,  presented. 
The  judge  did  not,  and  could  not,  possibly 
give  respondent  leave  to  answer  denying 
the  commission  of  the  offense.  He  had  no 
power  to  hear  or  determine  any  such  ques- 
tion. If  the  power  of  the  court  is  limited, 
it  is  because  the  legislature  has  done  so. 
The  same  power  can  remove  the  limitation. 
It  is  not  a  question  whether  men  guilty  of 
felony  shall  practise  law  in  North  Caro- 
lina, but  whether  the  court  shall  exercise 
power  of  which  the  legislature  has  deprived 
them.  It  was  attempted  in  Re  Moore,  Ex 
parte  Biggs,  and  Ex  parte  Schenck,  with  us, 
and  the  legislature  "tied  the  hands"  of  the 
court.  Ex  parte  Garland,  4  Wall.  333,  18 
L.  ed.  366.  We  must  declare  the  law  as  we 
find  it  to  be  without  fear  of  criticism.  The 
courts  of  this  state  will  exhaust  their  power 
to  purge  the  bar  of  unworthy  members,  but 
dare  not  assume  power  to  do  so. 

The  cause  will  be  remanded  to  the  Su- 
perior Court  of  Buncombe,  with  direction 
to  set  aside  the  order  disbarring  respondent 
and  taking  such  further  action  in  the  prem- 
ises as  may  be  in  accordance  with  the  law. 
The  general  assembly  convenes  on  the  first 
Wednesday  in  January,  1909,  and,  if  it  see 
fit,  a  very  simple  amendment  to  §  211  of 
the  Revisal  of  1905  will  clothe  the  court 
wiih  full  power  to  proceed* 
■   Remanded. 

Brown,  J.,  dissenting; 

I  am  unable  to  agree  with  my  brethren  in 
the  conclusion  they  have  reached  in  this 
proceeding.  It  is  brought  at  the  instance 
of  the  bar  association  for  the  purpose  of 
depriving  the  respondent  of  his  right  to 
practise  law  in  the  courts  of  this  state.  It 
is  not  criminal  in  its  character,  but  purely 
civil,  instituted,  not  for  the  purpose  of 
punishment,  but  with  the  wholesome  object 
of  preserving  the  courts  of  justice  from 
the  official  administration  of  a  person  unfit 
to  practise  in  them.  This  is  well  settled  in 
this  country,  as  well  as  in  Great  Britain, 
where  the  courts  have  exclusive  control  over 
the  admission  as  well  as  the  disbarment  of 
all  practitioners  before  them.  Ex  parte 
Wall,  107  U.  S.  288,  27  L.  ed.  561,  2  Sup. 
Ct.  Rep.  569;  State  ex  rel.  McCormick  v. 
Winton,  11  Or.  456.  50  Am.  Rep.  480,  5  Pac. 
342;  State  ex  rel.  State  Bar  Asso.  v.  Finn, 
32  Or.  619,  67  Am.  St.  Rep.  550,  62  Pac. 
759;  Re  Crum,  7  N.  D.  316,  75  X.  W.  257  i 
19L.R.A.(N.S.) 


Scott  v.  State,  86  Tex.  321,  24  S.  W.  789. 
Inasmuch  as  the  proceeding  is  merely  civil 
in  its  nature,  the  statute  of  1907.  under 
which  it  is  brought,  cannot  be  ex  post 
facto  in  its  character,  and  no  such  question 
can  arise.  Watson  v.  Mercer,  8  Pet.  110,  8 
L.  ed.  884;  Ogden  v.  Saunders,  12  Wheat. 
267,  6  L.  ed.  624. 

The  charges  preferred  against  the  re- 
spondent of  a  most  serious  character  are  as 
follows:  "(2)  That  the  said  I.  N.  Ebbs,  on 
the  4th  day  of  December,  1903,  was  con- 
victed in  the  United  States  court  for  the 
eastern  district  of  Louisiana  upon  a  certain 
bill  of  indictment,  a  copy  of  which  is  at- 
tached hereto,  and  that  the  said  Ebbs  was 
duly  sentenced  by  the  said  court  to  a  term 
of  imprisonment  after  the  jury  had  re- 
turned a  verdict  of  guilty.  The  crime  of 
which  he  was  so  convicted  was  punishable 
by  imprisonment  in  the  penitentiary."  The 
offenses  of  which  the  respondent  was  con- 
victed, as  set  out  in  the  petition,  are  as 
follows:  "Unlawfully,  knowingly,  and  fe- 
loniously uttering  and  publishing  as  true  a 
certain  receipt;  (3)  unlawfully,  felonious- 
ly, and  knowingly  transmitting  and  pre- 
senting to  the  General  Land  Office  of  the 
Department  of  the  Interior  of  the  United 
States  a  certain  false  receipt;  (4)  know- 
ingly, unlawfully,  and  feloniously  trans- 
mitting and  presenting  for  approval  and 
payment  a  certain  account  and  claim  upon 
and  against  the  government  of  the  United 
States;  (5)  unlawfully,  knowingly,  and 
felonioiisly  and  with  intent  to  defraud  the 
United  States,  transmitting  and  presenting 
to  the  General  Land  Office  a  certain  false 
and,  fraudulent  voucher;  (6)  knowingly, 
unlawfully,  and  feloniously  and  with  intent 
to  defraud  the  United  States  presenting  a 
certain  false  claim  in  violation  of  §§  5421 
and  5438  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stat.  1901,  pp. 
3667,  3674)."  The  record  shows  that  re- 
spondent was  duly  tried  by  a  jury  at  pe- 
eember  term,  1903,  of  the  circuit  court  of 
the  United  States,  at  New  Orleans,  con- 
victed and  sentenced  to  pay  a  fine  and  to 
be  imprisoned,  and  that  he  was  imprisoned 
accordingly.  The  respondent,  by  his  de- 
murrer to  the  petition,  admits  the  truth  of 
the  facts  stated  therein :  that  is,  he  admits 
that  he  has  been  convicted  by  a  jury  of  the 
offenses  charged,  punishable  by  imprison- 
ment  in   the   penitentiary. 

It  is  useless  to  discuss  the  character  of 
the  crimes  of  which  the  respondent  has 
been  convicted.  It  will  be  admitted  by  all 
that  one  who  has  committed  them  should 
not  be  permitted  to  practise  in  the  courts 
of  the  state.  1  concur  with  my  brethren 
that  our  courts  have  power  to  investigate 
such  charges,  and,  if  they,  are  sustained,  to 
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disbar  the  respondent.  But  I  differ  from 
them  in  holding  that  any  investigation  is 
now  necessary.  The  learned  judge  who 
heard  this  matter  in  the  court  below,  when 
he  overruled  the  respondent's  demurrer,  gave 
him  leave  to  file  an  answer,  which  he  de- 
clined to  do.  The  respondent  should  have 
availed  himself  of  his  right  to  answer,  and 
deny  the  truth  of  the  allegations  contained 
in  the  bill  of  indictment,  which  is  made  a 
part  of  the  petition,  and  should  have  in- 
sisted that  the  court  here  investigate  the 
tn»th  of  the  charges  preferred  against  him. 
If  the  judge  decline  to  give  him  a  trial, 
the  respondent  could  have  appealed.  In- 
stead of  doing  that,  when  his  demurrer  was 
overruled,  he  stands  mute  and  refuses  to 
answer.  What  honorable  attorney,  fit  to 
practise  in  our  courts,  would  stand  silent 
in  the  presence  of  such  accusations?  He 
should  have  courted  investigation.  His  re- 
fusal to  answer  and  deny  the  truth  of  the 
accusations  in  the  bill  and  to  demand  a 
trial  upon  them  here  is  sufficient  to  justify 
his  disbarment.  What  else  could  the  judge 
do  but  enter  the  judgment  that  was  ren- 
dered? This  court  has,  held,  as  I  under- 
stand the  opinion,  that  the  respondent  can- 
not be  disbarred  under  §  1,  subsec.  "a,"  of 
the  statute  (Pub.  Laws  1907,  chap.  941,  p. 
1342),  because  the  acts  committed  are  not 
punishable  by  imprisonment  in  the  peni- 
tentiary by  the  laws  of  this  state;  and, 
secondly,  because  the  respondent  has  not 
been  convicted  in  this  state  of  a  crime 
punishable  in  its  penitentiary.  I  think  the 
construction  placed  upon  the  act  is  too 
narrow  entirely,  and  contrary  to  its  spirit 
and  purpose.  The  statute  declares:  "Sec- 
tion 1.  That  an  attorney  at  law  must  be 
disbarred  and  removed  for  the  following 
causes:  (a)  Upon  being  convicted  of  a 
crime  punishable  by  imprisonment  in  the 
penitentiary."  It  must  be  conceded  that 
those  words  are  broad  enough  to  cover  a 
conviction  and  sentence  to  the  penitentiary 
under  the  laws  of  any  state  or  of  the  United 
States.  Tliat  being  so,  I  know  of  no  canon 
of  construction  which  requires  a  more  re- 
stricted construction  to  be  given  them.  Olie 
of  the  recognized  rules  of  construction  de- 
clares that,  when  possible,  such  construc- 
tion should  be  given  a  statute  as  will  ef- 
fectuate the  object  sought  to  be  accom- 
plished. The  undoubted  purpose  of  the  act 
was  to  remove  from  the  legal  profession 
those  of  its  members  who  are  unworthy  of 
'\\ie  respect  and  confidence  of  the  people. 
The  end  to  be  attained  is  the  protection  of 
thoi«e  who  deal  with  members  of  the  bar, 
and  not  punishment.  The  public  welfare, 
as  well  as  the  respect  due  the  profession  of 
the  law,  requires  that  its  practitioners  en- 
joy the  confidence  ol'  the  community.  "It 
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is  not  enough,*'  says  the  supreme  court  of 
Connecticut,  "for  an  attorney  timt  he  be 
honest.  He  must  be  that  and  more.  He 
must  be  believed  to  be  honest.  It  is  abso- 
lutely essential  to  the  usefulness  of  an  at- 
torney that  he  be  entitled  to  the  confidence 
of  the  community  wherein  he  practises." 
Fairfield  County  Bar  v.  Taylor,  60  Conn.  11, 
13  L.R.A.  767,  22  Atl.  441.  My  learned 
brother,  Justice  Walker,  has  written  most 
impressively  of  the  high  character  which 
should  be  the  standard  for  our  profession, 
and  of  the  grave  consequences  which  must 
follow  its  debasement.  I  cannot  hope  to 
add  anything  to  what  he  has  so  well  said. 
Re  Applicants  for  License.  143  N.  C.  33,  10 
L.R.A.(N.S.)  288,  55  S.  E.  635,  10  A.  &  E. 
Ann.  Cas.  187.  It  must  be  admitted  that 
nothing  can  conduce  more  to  lower  and  de- 
grade the  legal  profession  than  to  permit 
convicted  felons  from  other  states  who  hare 
served  terms  in  their  penitentiaries  to 
practise  law  in  our  courts.  A  term  in  the 
penitentiaries  of  the  United  States  or  of  one 
of  our  sister  states  tends  as  much  to  im- 
pair a  man's  character  and  to  destroy  his 
usefulness  as  a  legal  adviser  as  a  term  in 
our  own  penal  institution.  Therefore  I 
see  no  reason  to  suppose  that  the  legislature 
meant  to  exclude  only  North  Carolina  con- 
victs from  our  courts.  We  must  bear  in 
mind  that  the  general  assembly  was  not 
dealing  witli  the  administration  of  criminal 
law,  but  was  declaring  simply  what  class  of 
persons  should  be  excluded  from  a  profes- 
sion which  is  80  intimately  connected  with 
the  welfare  of  our  people.  I  see  no  reason 
why  we  should  not  be  willing  to  accept, 
under  such  circumstances,  the  judgments  of 
the  courts  of  other  states  and  of  the  United 
States.  In  all  other  property  matters  we 
must  extend  to  them  the  same  faith  and 
credit  we  give  to  our  own.  Embry  v.  Pal- 
mer, 107  U.  S.  9,  27  L.  ed.  346,  2  Sup.  Ct 
Rep.  25.  We  have  recognised  thia  principle 
of  comity  in  this  state  by  holding  that  a 
witness  convicted  of  forgery  in  Tennessee 
was  incompetent  in  the  courts  of  North 
Carolina  in  a  strong  opinion  by  Justice 
Henderson.  State  v.  Candler,  10  N.  C.  (3 
Hawks)  393.  What  reason,  then,  is  there 
to  suppose  that  the  general  assembly  did 
not  intend  to  exclude  from  practice  in  our 
courts  those  who  have  been  condemned  as 
felons  by  the  judgments  and  laws  of  other 
courts  of  our  common  coiuitrj-.  It  is 
practically  impossible  to  try  them  over 
again  in  this  state,  or  to  investigate  the 
truth  of  the  charges,  for  the  evidence  and 
the  witnesses  are  beyond  our  reach.  We 
must  accept  the  judgment  of  other  juris- 
dictions, or  else  we  must  let  those  who 
carry  the  odor  of  the  felon's  cell  about  them 
stand  up  and  plead  in  our  courts. 
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Again,  if  tboee  only  are  to  be  excluded 
Trho  c<»iimit  crimes  against  the  state  of 
North  Carolina,  we  can  never  exclude  those 
who  are  felons  under  the  laws  of  the  Unit- 
ed States,  even  though  they  ''be  with  trea- 
son damned."  Under  the  construction  given 
the  statute,  an  attorney  of  this  state  might 
be  convicted  and  sentenced  for  larceny  in 
a  distant  state  and  return,  and  pursue  his 
profession  unmolested,  as  it  might  be  im- 
possible to  bring  the  witnesses  here  upon 
whose  evidence  he  was  convicted. 

I  am  convinced  that  the  language  of  the 
statute  is  -comprehensive  enough  to  exclude 
from  our  courts  all  who  have  been  con- 
victed in  any  court  of  the  United  States  or 
of  any  state  thereof  of  a  crime  which,  under 
the  laws  of  such  jurisdiction,  is  punishable 
by  imprisonment  in  the  penitentiary,  a 
universally  recognized  method  of  punishing 
criminals.  I  feel  sure  such  was  the  intent 
of  the  bar  association  in  framing  the  act, 
and  that  such  was  the  purpose  of  the  gen- 
eral assembly  in  enacting  it,  and  I  think  it 
should  be  so  construed. 

Clark,  Ch.  J.,  dissents  upon  the  ground 
that  commission  of  a  felony  anywhere 
makes  the  party  an  unfit  member  of  an 
honorable  profession,  and  is  a  ground  for 
disbarment  under  our  statute.  Revisal 
1905,  §  211.  If.it  be  conceded  that  the 
''conviction''  thereof  in  another  jurisdiction 
is  not  such  proof  of  the  fact  as  our  statute 
contemplates,  yet,  when  the  judge  gave  the 
respondent  leave  to  file  an  answer  denying 
the  commission  of  the  ofifense,  he  did  not 
do  BO.  The  charge,  based  on  a  certified 
judgment  upon  conviction  in  the  United 
States  circuit  court,  not  being  denied,  must 
be  taken  as  admitted  in  open  court  (Re- 
visal 1906,  §  211),  for  this  is  a  civil  pro- 
ceeding. Our  courts  could  not  "convict"  the 
respondent  for  a  felony  committed  elsewhere 
with  a  view  to  punishment  for  crime,  but  in 
a  civil  proceeding  for  disbarment  it  could 
inquire  as  to  the  fact  whether  he  committed 
the  act  alleged.  Offered  the  opportunity  in 
open  court,  he  did  not  answer  the  charge, 
and,  there  being  no  issue  raised,  the  court 
properly  gave  judgment. 
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Guaranty  —>  parties   —>   construction. 

1.  In  construing  the  language  of  an  in- 
strument of  guaranty   for   the   purpose  of 
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interpreting  the  same  to  determine  the  in- 
tention of  the  parties,  it  should  be  taken 
most  strongly  against  the  guarantor,  and  in 
favor  of  the  party  parting  with  his  prop- 
erty upon  the  faith  of  the  interpretation 
of  such  instrument  most  favorable  to  his 
rights. 

Same  —  restrictions. 

2.  After  the  meaning  of  a  contract  of 
guaranty  has  been  ascertained,  and  the 
actual  operation  thereunder  been  begun, 
the  guarantor  is  entitled  then  to  the  ap- 
plication of  the  strict  rule  of  construction, 
and  cannot  be  held  beyond  the  precise 
terms  of  such  contract. 

Guarantor  *  compliance   with  contract 
—  release. 

3.  A  guarantor  has  the  right  to  pre- 
scribe the  exact  terms  upon  which  he  will 
enter  into  a  gnaranty  obligation,  and  to 
insist  upon  a  discharge  in  case  those  terms 
are  not  strictly  observed. 

Same  —  release  —  evidence. 

4.  A  party  stipulating  to  guarantee 
against  the  default  of  O.  C.  Scoresby,  in 
the  event  credit  is  extended  him  in  a  cer- 
tain amount  for  goods,  wares,  and  mer- 
chandise to  be  furnished  him  by  the  plain- 
tiff, cannot  be  held  on  such  guaranty;  the 
plaintiff  having  extended  credit  in  said 
sum,  and  furnished  and  delivered  said  mer- 
cliandise  and  wares  to  the  Scoresby  Tailor- 
ing Company,  there  being  no  proof  offered 
to  show  that  O.  C.  Scoresby  solely  com- 
prised  the   Scoresby   Tailoring  Company. 

(November  12,  1908.) 


Case  Note.  ^  Does  guaranty  of  eredU 
extended  for  price  of  goods  sold  oov' 
er  sales  to  suc€*essor. 

It  seems  to  be  a  generally  accepted  rule 
that,  where  a  person  guarantees  the  credit 
of  one  purchasing  goods,  the  guarantor  will 
be  liable  on  his  obligation  on]y  for  sales 
made  to  the  principal  debtor,  and  not  to 
his  successor  in  the  business. 

A  guaranty  for  the  payment  of  merchan- 
dise purchased  on  credit  cannot  be  extend- 
ed to  cover  the  liability  of  a  partnership 
composed  of  the  principal  debtor  and  one 
whom  he  has  taken  into  partnership  sub- 
sequently to  the  making  of  the  guaranty. 
Coan  V.  Partridge,  98  N.  Y.  Supp.  570; 
Shaw  V.  Vandusen,  5  U.  C.  Q.  B.  363. 

And  so  a  guaranty  that  a  certain  firm 
would  pay  for  all  goods  furnished  them  is 
held,  in  Bill  v.  Barker,  16  Gray,  62,  not  to 
extend  to  purchases  by  one  of  the  partners 
succeeding  to  the  business  of  the  firm. 

In  Manhattan  Gaslight  Co.  v.  Ely,  39 
Barb.  174,  one  guaranteeing  that  he  would 
pay  for  gas  and  meter  furnished  to  another 
if  the  latter  should  fail  to  pay  therefor  was 
relieved  from  his  obligation  upon  the  prin- 
cipal debtor  ceasing  to  occupy  the  premises; 
and  the  guarantor  was  in  no  sense  liable 
to  pay  for  gas  furnished  to  the  new  occu- 
pant because  the  gas  company  had  re- 
ceived no  notice  of  the  change. 

But  it  is  held  in  Re  Cinque,   109   Fed. 
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the  said  O.  C.  Scoresby  solely  comprises  the 
Scoresby  Tailoring  Company,  and  conse- 
quently there  was  no  necessity  to  affirma- 
tively traverse  the  same.  But  there  was  an 
allegation  that,  upon  said  guaranty,  and  re- 
lying upon  the  same,  plaintiff  extended 
credit  to  O.  C.  Scoresby.  The  only  account 
offered  in  evidence  against  anyone  was  that 
verified  by  the  witness  Malone  in  his  dep- 
osition, which  was  against  the  Scoresby 
Tailoring  Company,  and  was  introduced 
over  the  objection  and  exception  of  the  de- 
fendant on  the  ground  that  the  same  was  ir- 
relevant, incompetent,  and  immaterial;  it 
not  being  shown  to  be  an  account  for  which 
the  guaranty  was  executed,  it  appearing  on 
its  face  that  it  was  against  the  Scoresby 
Tailoring  Company. 

In  the  case  of  Cremer  v.  Higginson,  1 
Mason,  323,  Fed.  Cas.  No.  3,383,  Mr.  Circuit 
Justice  Story  said:  "Having  thus  fixed  the 
interpretation  of  the  letter  on  this  point, 
that  it  is  a  mere  guaranty  of  the  debt  of 
third  persons,  the  next  question  upon  its 
construction  is,  To  whom  are  the  advances 
to  be  made?  If  there  be  anything  clear  in 
this  cause,  it  is  that  the  advances  are  to  be 
made  to  Stephen  Higginson,  Jr.,  and  Henry 
Higginson,  then  copartners  in  trade  under 
the  firm  of  S.  &  H.  Higginson.  It  follows, 
therefore,  that  it  covers  only  advances  made 
to  them  jointly  on  their  joint  credit,  and 
not  advances  made  to  them  severally  upon 
their  several  credit.  Unless  then  it  shall 
be  completely  established  that  the  advances 
were  made  on  the  joint  account  of  the  firm, 
there  is  an  end  of  the  plaintiffs'  case."  In 
the  case  of  Crane  Co.  v.  Specht,  39  Neb. 
123,  42  Am.  St.*  Rep.  562,  57  N.  W.  1017, 
Mr.  Justice  Harrison,  in  delivering  the 
opinion  of  the  court,  said:  "The  question 
raised  by  the  bill  of  exceptions  and 
strenuously  argued  by  counsel  is,  Can  the 
Crane  Company  recover  upon  the  contract 
of  guaranty  given  by  defendants  to  Crane 
Bros.  Manufacturing  Company?  The  at- 
torneys for  plaintiff  contended  that  the 
Crane  Company  was  organized  on  the  20th 
day  of  January,  1890,  being  the  Crane  Bros. 
Manufacturing  Company  under  the  new 
name,  Crane  Company,  that  it  was  com- 
posed of  the  same  persons,  managed  by  the 
same  officers,  engaged  in  the  same  business, 
and  at  the  same  location;  that  there  was 
merely  a  change  in  the  name,  and  no  other 
or  further  change  in  the  composition  or 
operations  of  the  company,  and  hence  it 
was  entitled  to  recover  on  this,  as  well  as 
other  contracts  to  which  the  Crane  Bros. 
Manufacturing  Company  was  a  party.  The 
defendant's  attorneys  claim  that  the  Crane 
Company  cannot  recover  by  virtue  of  the 
guaranty  given  by  defendant  to  the  Crane 
Bros.  Manufacturing  Company  any  sum 
19L.R.A.(N.S.) 


due  it  for  goods  sold  or  furnished  Lichten- 
berger  after  the  change  of  its  name  to  'Crane 
Company.'  The  contention  in  the  case  re- 
solves itself  to  the  question,  Did  the  change 
in  the  name  of  the  corporation  deprive  it 
of  the  right  to  recover,  upon  the  contract 
of  guaranty  given  to  it  by  the  defendant  in 
its  former  name,  the  price  of  goods  fur- 
nished after  the  change  in  style  to  the  party 
whose  account  was  guaranteed  to  it  under 
the  old  name?  The  answer  to  this  qnesticm 
will  be  most  readily  obtained,  it  seems  to 
me,  by  an  examination  of  the  nature  of  the 
contract  of  guaranty,  and  the  construction 
to  be  given  to  it.  In  1  Brandt  on  Surety- 
ship and  Guaranty,  2d  ed.  pp.  134,  135,  § 
93,  it  is  said,  in  discussing  such  contracts: 
'A  rule  never  to  be  lost  sight  of  in  determin- 
ing the  liability  of  a  surety  or  guarantor  is 
that  he  is  a  favorite  of  the  law,  and  has  a 
right  to  stand  upon  the  strict  terms  ol  his 
obligation,  when  such  terms  are  ascertained. 
This  is  a  rule  universally  recognized  by  the 
courts,  and  is  applicable  to  every  variety  of 
circumstances.'  Again  it  is  said:  'A 
surety  or  guarantor  usually  derives  no  bene- 
fit from  his  contract.  His  object,  generally, 
is  to  befriend  the  principal.  .  .  .  The 
guarantor  is  only  liable  because  he  has 
agreed  to  become  so.  He  is  bound  by  his 
agreement,  and  nothing  else.  ...  It 
has  been  repeatedly  decided  that  he  is  un- 
der no  moral  obligation  to  pay  the  debt  of 
his  principal.  Being,  then,  bound  by  his 
agreement  alone,  and  deriving  no  benefit 
from  the  transaction,  it  is  eminently  just 
and  proper  that  he  should  be  a  favorite  of  the 
law,  and  have  a  right  to  stand  upon  the 
strict  terms  of  his  obligation.  To  charge 
him  beyond  its  terms  .  .  .  would  be, 
not  to  enforce  the  contract  made  by  him. 
but  to  make  another  for  him.' "  In  the 
case  of  Allison  v.  Rutledge,  5  Yerg.  193,  the 
defendant  addressed  a  letter  to  **Mr.  Alli- 
son," by  which  he  became  surety  for  the 
payment  of  the  purchase  price  of  some 
bacon  purchased  by  one  Cooper,  under 
which  guaranty  he  was  sued  as  guarantor 
by  John  and  Joseph  Allison  for  the  price  of 
the  bacon.  Mr.  Chief  Justice  Catron,  in 
speaking  for  the  supreme  conrt  of  Tennes- 
see, said:  "Can,  under  any  circumstances, 
a  recovery  be  had  in  this  action  by  force  of 
the  guaranty?  It  is  addressed  in  the  singu- 
lar to  Mr.  Allison.  Rutledge  undertook  for 
the  debt  of  Cooper,  and  is  bound  by  the 
writing,  and  this  only.  The  contract  can- 
not be  varied,  or  its  meaning  explained 
without  violating  the  statute  of  frauds.  He 
did  not  address  himself  to  two  Allisons,  but 
to  one.  I'he  paper  from  its  face  could  not 
be  given  in  evidence  to  sustain  t^  joint 
action,  and  it  could  not  be  proved  by  purol 
that    two    were   meant"    In   the    caac   «f 


1908. 


LAMB  ▼.  COLCORD. 


905 


Grant  ▼.  Nay  lor,  4  Cranch.  224,  2  L.  ed. 
603,  John  and  Jeremiah  Naylor  brought  an 
action  against  Daniel  Grant  on  a  letter  or 
contract  of  guaranty  addressed  to  John  and 
Joseph  Naylor.  Mr.  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  court,  said: 
'*That  the  letter  was  really  designed  for 
John  and  Jeremiah  Xaylor  cannot  be  doubt- 
€'d,  but  the  principles  which  require  that 
a  promise  to  pay  the  debt  of  another  shall 
lie  in  writing,  and  which  will  not  permit  a 
written  contract  to  be  explained  by  parol 
testimony,  originate  in  a  general  and  a  wise 
policy,  which  this  court  cannot  relax,  so 
far  as  to  except  from  its  operation  cases 
within  the  principles.  Already  have  so 
many  cases  been  taken  out  of  the  statute 
of  frauds,  which  seem  to  be  within  its  let- 
ter, that  it  may  well  be  doubted  whether 
the  exceptions  do  not  let  in  many  of  the 
mischiefs  against  which  the  rule  was  in- 
tended to  guard.  ...  On  examining 
the  cases  which  have  been  cited  at  the  bar, 
it  does  not  appear  to  the  court  that  they 
authorize  the  explanation  of  the  contract 
which  is  attempted  in  this  case.  This  is 
not  a  case  of  ambiguity.  It  is  not  an  am- 
biguity patent,  for  the  face  of  the  letter 
can  excite  no  doubt.  It  is  not  a  latent  am- 
biguity, for  there  are  not  two  firms  of  the 
name  of  John  &  Joseph  Xaylor  k  Co.  to 
either  of  which  this  letter  might  have  been 
delivered.  ...  In  such  a  case  the  let- 
ter itself  is  not  a  written  contract  between 
Daniel  Grant,  the  writer,  and  John  and 
Jeremiah  Naylor,  the  persons  to  whom  it 
was  delivered.  To  admit  parol  proof  to 
make  it  such  a  contract  is  going  further 
than  courts  have  ever  gone,  where  the  writ- 
ing is  itself  the  contract,  .  .  .  and 
where  no  pre-existing  obligation  bound  the 
party  to  enter  into  it."  The  apparent 
weight  of  authority  is  that  no  one  but  the 
identical  person  to  whom  the  letter  of  cred- 
it was  addressed,  or  in  whose  favor  the  in- 
strument of  guaranty  runs,  or  his  or  their 
assigns,  can  maintain  an  action  thereon. 
Taylor  v.  McClung,  2  Houst.  (Del.)  26; 
Smith  V.  Montgomery,  3  Tex.  199;  Walsh  v. 
Bailie,  10  Johns.  180;  Penoyer  v.  Watson 
10  Johns.  100;  Evansville  Nat.  Bank  v. 
Kaufmann,  93  N.  Y.  273,  46  Am.  Rep.  204 ; 
Taylor  v.  Wetmore,  10  Ohio,  491.  The  fol- 
lowing authorities  appear  to  support  the 
contrary  doctrine:  Michigan  State  Bank  v. 
•  Peck.  28  Vt.  200,  65  Am.  Dec.  234:  Wads- 
worth  V.  Allen,  8  Gratt.  174,  56  Am.  Dec. 
137.  It  is  not  necessary,  however,  to  de- 
termine which  announces  the  correct  rule, 
these  authorities  being  merely  referred  to 
to  illuminate  the  doctrine  of  the  liability 
of  a  guarantor. 

In  the  case  at  bar  the  guarantor  agreed 
to  answer  for  the  default  of  O.  C.  Scoresby 
19L.R.A.(N.S.) 


The  record  shows  that  upon  this  instrument 
of  guaranty  the  goods  were  furnished  the 
Scoresby  Tailoring  Company.  There  is  no 
presumption .  that  they  were  one  and  the 
same.  A  guarantor  has  the  right  to  pre- 
scribe the  exact  terms  upon  which  he  will 
enter  into  the  obligation,  and  to  insist  upon 
a  discharge  in  case  those  terms  are  not  ob- 
served. If  the  Scoresby  Tailoring  Company 
was  a  corporation  or  a  partnership  com- 
posed of  members  other  than  the  party  men- 
tioned in  this  guaranty,  the  defendant  could 
not  be  held  as  guarantor  in  this  action.  If 
it  were  a  corporation,  its  business  and  as- 
sets would  be  controlled  by  a  board  of  di- 
rectors, and  the  guarantor  might  have  re- 
fused to  have  been  bound  for  its  defaults, 
though  the  said  O.  C.  Scoresby  was  one  of 
the  stockholders  and  officers.  If  it  were  a 
partnership  composed  of  other  members 
than  the  said  Scoresby,  the  partnership 
property  and  assets  would  have  been  sub- 
ject to  the  partnership  control,  and  the 
other  partners  would  have  had  the  same 
control  thereof  as  the  said  O.  C.  Scoresby, 
and,  under  such  circumstances,  the  guar- 
antor might  have  declined  to  have  become 
bound.  The  plaintiff  having  failed  to  af- 
firmatively show  that  the  goods  were  fur- 
nished to  the  party  named  in  the  guaranty, 
the  guarantor  could  not  be  held  on  such 
liability. 

There  appears  to  have  been  no  error  com- 
mitted by  the  lower  court  in  rendering  judg- 
ment in  favor  of  the  defendant.  Its  judg- 
ment is  affirmed. 

All  the  Justices  concur. 


WASHINGTON   SUPREME  COURT. 

JOHN  £.  CARNEY  et  al.,  Respts., 

V. 

FRANK  L.  BI6UAM  et  al.,  Appts. 

(—  Wash.  — ,  99  Pac.  21.) 

Tax  *  owner  —  oertiflcate     of     delin* 
quency. 

I.  Notice  to  the  person  described  in  a 
certificate  of  tax  delinquency  is  not  suffi- 
cient to  sustain  a  foreclosure  if  he  is  not 
the  person  appearing  on  the  tax  roll  under 
a  statute  providing  that  the  owner  of  the 
certificate  may  give  notice  to  the  person  de- 
scribed in  such  certificate,  where  the  statute 
also  provides  that  the  name  of  the  person 
appearing  on  the  treasurer's  rolls  as  the 
owner  for  the  purpose  of  this  act  shall  be 
considered  as  the  owner  of  the  property. 

Note.  ^  As  to  effect  of  summons  or  no- 
tice  to  person  by  wrong  initial,  see  case 
note  to  Illinois  C.  R.  Go.  v.  Hasenwinkle, 
15  L.R.A.(N.S.)   129. 
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Xame  —  initials  —  court  proceeding's. 

*2.  Since  the  use  of  initials  instead  of  a 
jjiven  name  before  a  surname  has  become  a 
common  practice,  these  initials  must  be  all 
^iven  and  correctly  given  in  court  proceed- 
ings. 

(January   7,    1909.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiffs'  favor  in  an  action  brought 
to  recover  possession  of  and  quiet  title  to 
certain  real  property.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter   S.   Fulton,  for   appellants: 

The  variance  in  the  middle  initial  is  not 
fatal  as  notice  was  given  to  the  owner  as 
described  in  the  certificate. 

Rowland  v.  Eskeland,  40  Wash.  257,  82 
Pac.  599;  Mcllfanus  v.  Morgan,  38  Wash. 
534,  80  Pac.  786;  Allen  v.  Peterson,  38 
Wash.  699,  80  Pac.  849 ;  Pyatt  v.  Hegquist, 
45  Wash,  504,  88  Pac.  933. 

Messrs.  Willett  A  Willett  for  respond- 
ents. 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

The  respondents,  who  were  plaintiffs  be- 
low, brought  this  action  to  recover  posses- 
sion and  quiet  title  to  certain  real  property 
situated  in  the  city  of  Seattle,  of  wliich  the 
appellants  had  possession  and  were  claim- 
ing under  a  tax  deed  issued  by  King  county 
in  a  tax- foreclosure  proceeding.  The  facts 
were  stipulated  by  the  parties,  and  were, 
in  substance,  these:  On  and  prior  to  June 
3,  1901,  the  respondents  were  the  owners  in 
fee  of  the  property  in  question;  the  title 
standing  of  record  in  the  name  of  the 
husband.  John  E.  Carney.  The  land  had 
been  listed  for  taxation  on  the  assessment 
rolls  of  King  county  for  the  years  1896  to 
1901,  inclusive,  under  the  name  of  "J.  E. 
Carney,"  and  the  taxes  thereon  for  the  sev- 
eral years  named  were  unpaid.  On  August 
2,  1900,  the  county  treasurer  of  King  coun- 
ty issued  to  the  appellant  Frank  L.  Bigham 
a  certificate  of  delinquency  in  the  sum  of 
$4.49  for  the  year  1896,  whereupon  Bigham 
paid  the  taxes  for  the  subsequent  years  of 
1897,  1898,  and  1899.  The  certificate  re- 
cited the  name  of  the  person  to  whom  the 
property  was  assessed  as  **J.  G.  Carney," 
instead  of  "J.  E.  Carney,"  as  it  appeared 
on  the  assessment  rolls.  After  purchasing 
the  certificate,  the  appellant  Bigham  in- 
quired in  the  neighborhood  of  the  lots  for 
the  J.  G.  Carney  named  in  the  certificate 
as  the  owner  of  the  property,  but  failed 
to  find  any  such  person,  although  the  real 
owner  John  E.  Carney,  then  resided,  and  for 
ten- years -or  more  Imd  resided,  within  three 
Mocks  of  the  property;  he  being  a  well- 
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known  contractor  and  builder  of  the  city 
of  Seattle,  having  his  name  and  address  in 
the  current  city  directories  both  individual- 
ly and  in  connection  with  the  contracting 
firm  of  which  he  was  a  member.  June  3, 
1901,  the  appellant  Bigham,  as  plaintifT,  be- 
gan an  action  to  foreclose  the  certificate  of 
delinquency,  making  parties  defendant  J.  G. 
Carney  and  Jane  Doe  Carney,  his  wife. 
Summons  for  personal  service  was  issued 
and  placed  in  the  hands  of  the  sheriff'  of 
King  county,  who  returned  the  same  not 
found.  Summons  was  thereupon  served  by 
publication,  and  in  due  time  a  judgment  of 
foreclosure  was  entered  and  a  sale  had  there- 
on, under  which  the  tax  deed  was  issued 
which  is  sought  to  be  canceled  in  the  action. 
It  is  further  agreed  that  the  taxes  paid 
by  the  appellants,  together  with  interest, 
penalties,  and  costs,  amount  to  the  sum  of 
$65.  On  the  foregoing  facts,  the  court  held 
the  foreclosure  invalid  and  entered  a  judg- 
ment canceling  the  tax  deed  and  quieting 
title  in  the  respondents,  giving  the  appel- 
lants judgment  for  the  sum  of  $65..  the 
amount  of  taxes  paid  by  them. 

It  will  be  observed  from  the  foregoing 
statement  that  neither  the  true  owner  of 
property,  nor  the  person  whose  name  ap- 
peared on  the  assessment  rolls  as  the  owner 
of  the  property,  was  made  a  party  defendant 
to  the  foreclosure  proceeding;  but  that  the 
county  treasurer,  through  inadvertence  or 
otherwise,  inserted  a  fictitious  name  in  the 
certificate  of  delinquency  which  he  issued  to 
the  appellant  Frank  L.  Bigham,  and  that 
the  appellant,  being  misled  thereby,  fore- 
closed against  this  fictitious  person.  The 
appellants  contend,  nevertheless,  that  the 
foreclosure  proceeding  is  valid,  that  it  is 
sufficient  by  the  express  terms  of  the  stat- 
ute to  make  the  person  named  in  the  cer- 
tificate of  delinquency  the  sole  party  de- 
fendant, and  that  this  court  has  so  held. 
The  statute  relied  upon  is  §  1  of  the  act 
of  March  20,  1901.  Laws  1901,  chap.  178, 
p.  384.  By  that  act  it  is  provided  Uiat, 
at  any  time  after  the  expiration  of  three 
years  from  the  original  date  of  delinquency 
of  any  tax  included  in  a  certificate  of  de- 
linquency, "the  holder  of  any  certificate  of 
delinquency  may  give  notice  to  the  owner  of 
the  property  described  in  such  certificate 
that  he  will  apply  to  the  superior  court 
of  the  county  in  which  the  property  is 
situated  for  a  judgment  foreclosing  the 
lien,"  etc.  It  is  insisted  that  the  word  "de- 
scribed*' in  the  quoted  portion  of  the  stat- 
ute modifies  the  word  "owner,"  instead  of 
the  word  "property,"  and  hence  the  true 
construction  of  the  statute  is  that  the  per- 
son named  in  the  certificate  of  delinquency 
shall    be    deemed    the    true   owner    for    the 
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purpose  of  foreclosing  the  tax  Hen.  The 
proper  interpretation  of  this  cluuse  of  the 
statute  might  he  doubtful  if  it  stood  alone, 
but  a  subsequent  section  definitely  fixes  its 
meaning.  By  §  3  of  the  act  above  cited  it 
is  provided  that  "the  names  of  the  person 
or  persons  appearing  on  the  treasurer's 
rolls  as  the  owner  or  owners  of  said  prop- 
erty for  the  purpose  of  this  act  shall  be 
considered  and  treated  as  the  owner  or  own- 
ers of  said  property.  .  .  .''  This  section 
makes  it  clear  that  the  person  to  whom  the 
property  is  assessed  is  the  only  person  other 
than  the  true  owner  against  whom  a  valid 
foreclosure  proceeding  may  be  had  in  the 
courts,  and  that  the  insertion  by  the  treas- 
urer of  the  name  of  a  person  difTerent  from 
that  appearing  on  the  assessment  rolls  as 
the  owner  does  not  authorize  the  holder  of 
tlie  certificate  to  foreclose  the  lien  by  mak- 
ing such  person  a  party  defendant  unlc^ss  he 
he  the  true  owner.  On  the  contrary,  the 
holder  must,  at  his  peril,  foreclose  against 
the  person  named  on  the  treasurer's  rolls 
as  the  owner  of  the  property,  or  he  must 
foreclose  against  the  true  owner. 

The  case  relied  on  to  support  the  con- 
tention of  the  appellant  are  Anderson  v. 
Turati.  39  Wash.  155,  81  Pac.  557,  and  Row- 
land V.  Eskeland,  40  Wash.  263,  82  Pac. 
."SOO.  In  the  first  of  these  cases  it  was  said 
that  the  name  of  the  owner  described  in  the 
tax  rolls  and  certificate  of  delinquency 
should  be  included  in  the  summons,  and  that 
it  is  defective  without  it.  In  the  second 
<*aae  similar  language  was  used,  and  the 
further  statement  made  that  the  statute 
<»nly  requires  notice  to  be  given  to  the  owner 
(lesicribed  in  the  certificate.  But  an  exam- 
ination of  the  opinions  in  their  entirety 
will  show  that  the  court  used  these  expres- 
sions on  the  supposition  that  the  treasurer 
had  complied  with  his  duty  and  had  in- 
serted in  the  certificate  of  delinquency  the 
name  of  the  person  to  whom  the  property 
was  assessed  on  the  treasurer's  rolls.  They 
were  not  made  with  the  view  of  a  mistake 
on  the  part  of  the  treasurer.  Moreover,  the 
real  meaning  of  the  court  was  made  clear  in 
the  subsequent  case  of  Sherman  v.  Schom- 
ber,  43  Wash.  330,  86  Pac.  500,  where  the 
statute  last  above  cited  was  quoted,  and 
this  language  used:  "This  provision  [§  3. 
act  March  20,  1901  (Laws  1901,  chap.  178, 
p.  385)]  is  clear  and  explicit  to  the  effect 
that  the  person  appearing  as  the  owner  on 
the  treasurer's  rolls  shall  be  considered  and 
treated  as  the  owner,"  for  the  purposes  of 
foreclosure;  saying,  further,  that  the  ap- 
pellants' contention  to  the  effect  that  the 
statute  quoted  applied  to  foreclosures  by  the 
county,  and  not  to  foreclosures  by  an  in- 
dividual, was  unfounded,  as  the  provision 
clearly  applied  to  both  classes. 
39L.R.A.(X.S.) 


Nor  can  the  foreclosure  proceedings  be 
upheld  on  the  theory  that  the  middle  initial 
is  no  part  of  a  person's  name,  and  hence  no 
part  of  the  name  inscribed  upon  the  assess- 
ment roll  or  in  the  certificate  of  delin- 
quency. At  common  law  it  is  true  a  legal 
name  consisted  of  one  given  name  and  one 
surname  or  family  name,  and  mistakes  in  a 
middle  initial  or  a  middle  name  were  not 
regarded  as  of  consequence.  But  since  the 
use  of  initials,  instead  of  a  given  name,  be- 
fore a  surname,  has  become  a  common  prac- 
tice, the  necessity  that  these  initials  be 
all  given  and  correctly  given  in  court  pro- 
ceedings has  become  of  importance  in  every 
case  and  in  many  absolutely  essential  to  a 
correct  designation  of  the  person  intended. 
The  present  case  is  a  good  illustration  of 
the  latter  class  of  cases.  The  respondent, 
as  has  been  shoun,  was  a  well-known  per- 
son, living  close  to  the  property  in  question, 
having  his  name  in  two  places  in  all  of  the 
current  city  directories,  yet  neither  the  pur- 
chaser of  the  tax  certificate  when  inquiring 
fop  the  owner  of  the  property,  nor  the  sheriff 
having  the  process  in  his  hand  for  service, 
thought  it  worth  while  to  inquire  of  the  re- 
spondent whether  he  was  the  owner  of  the 
property  or  the  person  intended  to  be  named 
in  the  certificate  of  delinquency.  Had  the 
middle  initial  been  correctly  given,  no  such 
oversight  could  have  been  possible. 

The  judgment  appealed  from  is  right,  and 
will  stand  affirmed. 

Mount,  Rudkin,  and  Dunbar,  J  J.,  con- 
cur. 


WISCONSIN  SUPREBfE  COURT. 

ALBERT  JONES,  Appt, 

v. 

BROADWAY  ROLLER  RINK  COMPANY, 

Respt. 

(—  Wis.  — ,  118  N.  W.  170.) 

Civil  rights  —  roller  skating  rink. 

1.  A  roller  skating  rink  which  the  pub- 
lic is  invited  to  patronize  for  an  admission 
fee  is  within  the  terms  of  a  statute  impos- 
ing a  penalty  for  exclusion  on  account  of 
color  of  any  person  from  the  privilege  of 


Catie  Note,  —>  What  are  places  of  amuHe^ 
metit  within  €Hvil  rights  acts. 

In  People  v.  King.  42  Hun,  186,  affirmed 
in  110  N.  Y.  418,  1  L.R.A,  293.  6  Am.  St. 
Rep.  389,  18  N.  E.  246,  it  appears  that  the 
jury,  under  the  charge  of  the  court,  found 
that  a  skating  rink  to  which  the  general 
public  was  admitted  on  the  payment  of  a 
fee  was  a  place  of  amusement  within  a  stat- 
ute making  it  a  misdemeanor  to  exclude  a 
citizen  by  reason  of  race,  color,  or  previous 
condition  of  servitude,  from  the  equal  en- 
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inna,    restaurants,    saloons,    barber    shops, 
eating  bouses,   public  conveyances  on   land 
or  water,  or  any  oUier  place  of  public  ac- 
commodation or  amusement. 
Costs  — -  special  proTlslon. 

2.  A  statute  providing  a  penalty  of  $5 
and  costs  for  excluding  a  person  of  color 
from  a  place  of  amusement  prevails  over 
a  prior  genera]  statute  governing  the  mat- 
ter of  costs. 

Appeal  *  Intermediate     orders  *  costs 
—  exception. 

3.  An  order  determining  the  provisions 
of  the  judgment  on  the  subject  of  coats 
necessarily  affects  the  judgment  within  the 
meaning  of  a  statute  requiring  such  orders 
to  be  included  in  the  judgment  roll,  and 
also  within  the  operation  of  a  statute  per- 
mitting intermediate  orders  to  be  reviewed, 
whether  excepted  to  or  not. 

(November  10,  1908.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
J\  the  Superior  Court  for  Douglas  County 
denying  him  costs  after  recovery  of  the 
statutory  penalty  for  wrongful  exclusion 
from  a  roller  rink.     Reversed. 

Statement  by  Dodge,  J.: 

Action  for  damages,  alleging  that  the  de- 
fendant, a  corporation,  was  conducting  a 
place  of  public  accommodation  and  amuse- 
ment, to  wit,  a  roller  skating  rink,  in  the 
city  of  Superior;  that  plaintiff  paid  the  price 
of  admission  and  for  skating  and  entered 
said  rink,  but  was  prohibited  by  the  defend-, 
ant  from  skating  for  the  reason  that  the 
plaintiff  was  a  colored  man;  that  he  was 
thus  unjustly  denied  equal  enjoyment  and 
privilege  by  illegal  discrimination  based 
wholly  upon  color,  to  his  damage.  The  an- 
swer admits  the  conduct  of  the  roller  skat- 
ing rink,  and  denies  all  other  allegations. 
After  trial  a  jury  brought  in  a  verdict  for 


the  plaintiff  for  $26.  The  elerk  entered 
judgment,  and  taxed  plaintiff's  coats.  Up- 
on motion  for  review  of  the  clerk's  action, 
the  court  entered  an  order  that  the  clerk 
strike  out  and  disallow  all  costs  to  the 
plaintiff,  and  that  he  tax  and  allow  costs 
to  the  defendant.  Whereupon  judgment  was 
entered  reciting  such  original  taxation  by 
the  clerk,  and  said  order  on  review  thereof, 
and  the  off-setting  of  defendant's  costs 
against  plaintiff's  damages,  and  ordering  re- 
covery by  the  defendant  of  the  balance  of 
$5.56.  From  this  judgment,  the  plaintiff 
appeals,  but  settled  no  bill  of  exceptions. 
Mr.  Archilmld  McKay,  for  appellant: 
Where  costs  are  given  by  statute,  a  party's 
right  thereto  is  absolute,  and  the  court  has 
no  discretion   in   the   matter. 

St.  Charles  v.  O'Mailey,  18  111.  407;  Lult- 
gor  V.  Walters,  64  Barb.  417;  Hotaling  v. 
McKenzie,  7  N.  Y.  Civ.  Proc.  Rep.  320; 
Furman  v.  Cunningham,  34  Hun.  606. 
Mr.  W.  P.  Crawford,  for  respondent: 
Defendant's  roller  rink  was  not  a  place 
of  public  accommodation  and  amusement 
within  the  meaning  of  the  statute,  and 
plaintiff  cannot  recover  costs  within  the 
statute. 

Cecil  V.  Green,  161  111.  266,  32  L.R.A.  566, 
43  K.  E.  1105;  Kellar  v.  Koerber,  61  Ohio 
St.  388,  55  N.  E.  1002;  Faulkner  v.  Solazzi, 
79  Conn.  541,  0  L.R.A.(N.S.)  601,  65  Atl. 
047,  0  A.  &  £.  Ann.  Cas.  67. 

Dodge,  J.,  delivered  the  opinion  of  the 
court : 

We  cannot  doubt  that  the  action  attempt- 
ed to  be  stated  in  the  complaint  and  met 
by  the  answer  was  the  action  expressly  au- 
thorized by  §  4398c,  Stat.  1898:  "Any  per- 
son who  shall  deny  to  any  other  person, 
in  whole  or  in  part,  the  full  and  equal  en- 
joyment of  the  accommodations,  advantages. 


joyment  of  "theaters  or  other  places  of 
amusement."  The  court  said  that  this  find- 
ing could  not  be  a  subject  of  doubt,  irre- 
spective of  the  verdict. 

In  Johnson  v.  Humphrey  Pop  Com  Co. 
24  Ohio  C.  C.  135,  it  was  held  that  a  pleas- 
ure resort  with  a  bowling  alley  maintained 
and  operated  as  a  part  thereof  was  a  place 
of  "public  accommodation  and  amusement" 
within  the  meaning  of  a  statute  providing 
for  "the  full  and  equal  enjoyment  .  .  . 
of  inns,  restaurants,  eating  houses,  .  .  . 
theaters,  and  all  other  places  of  public  ac- 
commodation and  amusement." 

In  Rhone  v.  Loomis,  74  Minn.  200,  77  N. 
W.  31,  it  was  held  that  a  saloon  was  not 
within  the  meaning  of  a  statute  which  made 
the  defendant  liable  in  damages  to  the  ag- 
grieved party  and  also  liable  to  a  fine  and 
imprisonment  for  denying  to  any  person, 
on  account  of  race,  creed,  or  color,  "the  full 
and  equal  enjoyment  of  any  of  the  accom- 
modations, advantages,  facilities,  and  privi- 
19L.R.A.(N.S.) 


leges  of  any  hotel,  inn,  tavern,  restaurant, 
eating  house,  soda  water  fountain,  ice  cream 
parlor,  public  conveyance  on  land  or  water 
theater,  barber  shop,  or  other  place  of  pub- 
lic refreshment,  amusement,  instruction, 
accommodation,  or  entertainment." 

In  Com.  V.  Sylvester,  13  Allen,  247,  it 
was  held  that  an  unlicensed  billiard  room 
was  not  within  the  meaning  of  a  civil  rights 
act  limited  in  terms  to  public  places  of 
amusement  "licensed  under  the  laws  of  this 
commonwealth." 

As  to  what  are  places  of  public  accom- 
modation within  the  meaning  of  civil  rights 
acts,  see  case  note  to  Faulkner  v.  Solazai,  9 
L.R.A.(N.S.)  601.  It  appears  in  two  of 
the  cases  cited  in  that  note,  and  therefore 
omitted  from  this,  that  a  saloon  and  a  soda 
water  fountain  have  been  held  not  to  come 
within  the  meaning  of  the  phrase  "and  all 
other  places  of  public  accommodation  and 
amusement." 
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facilitiefl,  and  priv^il^ges  of  inns,  restaurants, 
■aloons,  barber  shops,  eating  houses,  public 
oonvejrallces  on  land  or  water,  or  any  other 
place  of  public  accommodation  or  amuse- 
ment, except  for  reasons  applicable  alike  to 
all  persons  of  every  race  or  color,  or  who 
shall  aid  or  incite  such  denial,  or  re- 
quire any  person  to  pay  a  larger  sum  than 
the  regular  rate  charged  other  persons  for 
such  accommodations  .  .  .  shall  be  liable 
to  the  person  aggrieved  thereby  in  damages 
not  less  than  $5  with  costs,"  etc.  The 
complainant  alleges  that  the  defendant's 
skating  rink  was  a  place  of  public  accom- 
modation or  amusement*  and  that  the  exclu- 
sion was  on  the  ground  of  plaintifTs  color, 
neither  of  which  allegations  is  of  any  ma- 
teriality or  significance  to  an  action  either 
of  tort  or  contract  independent  of  such 
statute.  We  think,  also,  that  nothing  in 
the  record  shows  that  the  roller  skating 
rink  maintained  by  the  defendant  was  not  a 
place  of  accommodation  or  amusement  witfti- 
in  the  terms  of  the  statute.  It  is  alleged 
to  have  been  such  place,  and  presumably 
the  evidence  went  as  far  as  possible  in  sup- 
port of  such  allegation.  A  public  roller 
skating  rink  is  undoubtedly  a  public  place 
of  amusement.  This,  however,  probably 
would  not  suffice  to  bring  it  within  the 
statute  if  it  were  entirely  different  in  char- 
acter from  the  places  of  accommodation  .or 
amusement  specifically  named  therein,  for, 
by  reason  of  the  context,  the  rule  noacitur  a 
aociis  applies,  and  the  other  places  of  ac- 
commodation and  amusement  intended  by 
the  statute  are  only  such  as  bear  some  re- 
semblance to  those  specifically  named.  Our 
statute  is  quite  exhaustive  in  its  specifica- 
tions, much  more  so  than  the  statutes  of 
some  of  the  other  states.  Thus  it  includes 
in  tlie  specifications  both  saloons  and  bar- 
ber shops,  which  have  been  held  in  other 
states  not  to  be  included  in  a  statute  omit- 
ting to  specifically  name  them,  but  contain- 
ing the  words  "other  places  of  accommo- 
dation and  amusement."  Faulkner  v.  So- 
lazzi,  79  Conn.  641,  9  L.R.A.(N.S.)  601, 
65  Atl.  947,  9  A.  &  E.  Ann.  Cas.  67 :  Kellar 
v.  Koerber,61  Ohio  St.  388,  55  N.  E.  1002. 
By  their  specification  in  the  Wisconsin  stat- 
ute the  genus  or  class  to  which  resemblance 
must  be  found  is,  of  course,  enlarged.  Ap- 
pellant's counsel  has  given  us  no  aid  what- 
ever by  citation  of  authorities  or  reference 
to  the  construction  of  similar  statutes  in 
other  states.  We  find  ourselves  unable, 
however,  to  conceive  any  class  of  places  of 
public  accommodation  or  amusement  which 
would  not  include  a  roller  skating  rink  to 
which  the  public  were  generally  invited 
upon  no  condition  but  the  payment  of  a 
fixed  charge, — public  in  as  broad  a  sense  as 
is  the  common  carrier  or  the  innkeeper,  the 
19L.R.A.(N.S.) 


exclusion  from  which  of  an  individual  or  a 
class  must  infer  discrimination  and  denial 
of  privileges  which  all  other  persons  enjoy 
by  virtue  merely  of  their  membership  in 
the  public  or  general  community.  Public 
accommodation  and  amusement  is  the  test 
prescribed  by  our  statute.  The  amusement 
offered  by  the  usual  skating  rink  is  to  the 
public  as  such  and  generally.  It  differs 
radically  from  the  tender  of  accommodation 
offered  by  the  ordinary  merchant  or  profes- 
sional man,  who,  while  he  impliedly,  by 
opening  the  door  of  his  shop  or  office,  in- 
vites everyone  to  enter,  does  so  only  for 
the  purpose  of  selling  to  each  individually 
either  service  or  merchandise.  This  distinc- 
tion has  been  often  noted.  We  append  a  few 
illustrated  cases:  Public  eating  house, 
Humburd  v.  Crawford,  128  Iowa,  743,  105 
N.  W.  330;  boot-blacking  stand,  Burks  v. 
BoBO,  81  App.  Div.  530,  81  N.  Y.  Supp.  384, 
Id.  180  N.  Y.  341,  105  Am.  St.  Rep.  762, 
78  N.  £.  58;  theater,  Joseph  v.  Bidwell.  28 
La.  Ann.  882,  26  Am.  Rep.  102;  bowling 
alley,  Johnson  v.  Humphrey  Pop  Corn  Co.  24 
Ohio  C.  C.  136;  billiard  room.  Com.  v.  Syl- 
vester, 13  Allen,  247;  skating  rink.  People 
V.  King,  110  N.  Y.  418,  1  L.K.A.  293.  6 
Am.  St.  Rep.  389,  18  N.  E.  245.  From  rea- 
son and  authority,  we  are  convinced  that  a 
roller  rink  may  fall  within  f  4398c.  Stat. 
1808,  and  therefore  that  the  complaint  at- 
tempts to  state  a  cause  of  action  based  up- 
on that  statute. 

This  being,  then,  an  action  specially  au- 
thorized by  §  4398c,  enacted  in  1895,  and 
the  minimum  amount  of  the  recovery  be- 
ing therein  prescribed,  we  can  see  no  esca{)e 
from  the  conclusion  that  that  section  must 
control  upon  the  subject  of  costs  specifically 
treated  therein,  over  the  general  statute 
(f  2918,  Stat.  1898),  enacted  long  previous, 
wherever  the  two  conflict.  Tliere  is  noth- 
ing to  obstruct  the  presumption  of  an  in- 
tention to  legislate  according  to  the  words 
used  in  1895  when  the  legislature  provided 
that  plaintifl^s  recovery,  though  as  low  as 
$5,  should  entitle  him  to  costs.  Where 
statutes  conflict  in  terms,  ordinarily  the 
later  prevails  over  the  earlier  and  the  spe- 
ciflc  over  the  general.  Blabon  v.  Gilchrist, 
67  Wis.  45,  29  N.  W.  220;  State  ex  rel.  Don- 
nelly V.  Hobe,  106  Wis.  411,  423,  82  N.  W. 
336;  Cotzhausen  v.  H.  W.  Johns.  Mfg.  Co. 
107  Wis.  59,  82  N.  W.  716;  Gymnastic 
Asso.  V.  Milwaukee,  129  Wis.  429*  109  N. 
W.  109. 

But  respondent  urges  that  we  cannot  re- 
view the  order  awarding  costs,  for  the  reason 
that  no  exception  thereto  appears  upon  the 
record,  and  the  judgment  roll  or  record  is 
not  enlarged  by  bill  of  exceptions.  An  order 
determining  the  provisions  of  the  judgment 
on  the  subject  of  costs  is  an  order  prior  to 
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judgment,  and  it  is,  within  the  terms  of 
§  3070,  Stat.  1898,  an  order  "which  involves 
the  merits  and  necessarily  afTects  the  judg- 
ment/' and  which  therefore  is  a  part  of  the 
record  and  must  be  included  in  the  judg- 
ment roll  by  virtue  of  §  2808,  Stat.  1898. 
Hoey  V.  Pierron,  67  Wis.  267,  30  N.  W.  692; 
Morris  v.  National  Protective  Soc.  106  Wis. 
92,  81  N.  W.  1036;  Hildebrand  v.  American 
Fine  Art  Co.  109  Wis.  171,  63  L.R.A.  826, 
85  N.  W.  268.  It  therefore  is  an  interme- 
diate order,  which  may  be  reviewed  on  ap- 
peal *•  whether  the  same  were  excepted  to  or 
not'*  by  virtue  of  f  3070.  It  is  true  that 
l^cneral  language  was  used  indicating  the 
necessity  of  exception,  and  perhaps  of  bill 
of  excet>tions,  in  Cord  v.  Southwell,  15 
Wis.  211,  and  Perkins  v.  Davis,  16  Wis.  470. 
But  it  was  after  the  decision  in  those  cases 
that  i  3070  in  its  present  form  was  enact- 
ed, containing  as  new  matter  with  reference 
to  the  review  on  appeal  of  such  orders  the 
words:  "Whether  the  same  were  excepted 
to  or  not;  nor  shall  it  be  necessary  in  any 
case  to  take  any  exception  or  settle  any  bill 
of  exceptions  to  enable  the  supreme 
court  to  review  any  alleged  error  which 
would,  without  a  bill  of  exceptions, 
appear  upon  the  face  of  the  record." 
It  was  a  mistake,  therefore,  to  assume 
that  the  rule  of  those  early  cases  still 
persists,  as  this  court  apparently  did  in 
Fowler  v.  Metzger  Seed  A  Oil  Co.  131  Wis. 
633,  HI  N.  W.  677.  The  broad  language  in 
the  last  case:  "But  an  order  allowing  or 
disallowing  costs  is  not  reviewable  by  this 
court,  unless  the  evidence  upon  which  it  is 
based  and  the  exceptions  thereto  are  pre- 
served in  a  bill  of  exceptions  { Cord  v.  South- 
well and  Perkins  v.  Davis,  supra)"  accord- 
ing to  its  words  is  incorrect.  Such  an  order 
is  part  of  the  record,  and  may  be  reviewed 
to  the  extent  that  any  error  thereby  com- 
mitted appears  of  record.  That  language, 
however,  read  in  its  application  to  the  situa- 
tion then  before  the  court,  was  entirely 
correct.  That  situation  was  a  review  of  the 
taxation  of  certain  items  by  the  clerk,  de- 
pending for  its  correctness  upon  proceedings 
and  evidence  had  before  the  clerk  and  be- 
fore the  court,  which  could  have  no  place 
in  the  record  except  by  means  of  a  bill  of 
exceptions.  As  to  such  action,  it  has  uni- 
formly been  held  that  the  errors  do  not  ap- 
pear upon  the  record  without  a  bill  of  ex- 
ceptions, and  therefore  cannot  be  reviewed. 
State  v.  Wertzel,  84  Wis.  347,  54  N.  W.  579 ; 
Lauterbach  v.  Netzo,  111  Wis.  322,  87  N. 
W.  230;  Dunbar  v.  Montreal  River  Lumber 
Co.  127  Wis.  131,  106  N.  W.  389. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  in  favor 
of    plaintiff    for    $25    damages    and    $27.27 
costs   as   of  August   22,    1907. 
10  L.R.A.  (X.S.) 
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STEPHENSON  et   al. 
(—  Ala.  — ,  47  So.  280.) 

Lilen  —>  purchase  —  conversion. 

1.  The  mere  purchase  of  a  crop  upon 
which  another  has  a  lien  is  not  of  itself 
destructive  of  the  lien  so  as  to  give  the 
lienor  a  right  of  action  against  the  purchas 
er  for  the  wrongful  conversion  of  the  prop- 
erty. 

Mortgage  —  crops  —>  change   of   premis-. 
es.  t 

2.  A  mortgage  by  a  renter  of  crop>  to  hf 
grown  during  the  year,  and  also  of  erop< 
to  be  raised  *^each  successive  year."  until 
the  debt  is  paid,  will  not  attach  to  crop> 
grown  in  a  subsequent  year  on  laud  rented 
by  him  from  a  different  landlord,  in  which 
hie  had  no  interest  when  the  mortgage  was 
executed. 

(June  30,  1908.) 


Case  Note.  —  Validity  of  chattel  mort- 
gage on  crops  to  be  grown  on  land  In 
which  mortgagor  has  no  present  in' 
terest. 

There  is  much  authority  upon  the  ques- 
tion of  the  validity  of  mortgages  upon 
property  to  be  thereafter  acquired  and  of 
mortgages  upon  property  not  yet  in  exist- 
ence (5  Am.  k  B)ng.  Enc.  T^w,  2d  ed.  p. 
979)  ;  but  the  cases  are  few  which  treat  of 
the  question  of  the  validity  of  a  mortgage 
upon  crops  where  the  property  i?  not  in 
existence,  and  the  source  of  potential  ex- 
istence is  in  no  maimer  connected  with  the 
mortgagor  at  the  time  of  the  giving  of  the 
mortgage. 

A  few  cases  follow  the  doctrine  of  WiKih 
HAM  v.  Stephenson,  and  hold  that  a  chat- 
tel mortgage  on  crops  to  be  raised  on  lands 
in  which  the  mortgagor  has  no  present  in- 
terest is  invalid. 

Thus,  in  Weil  v.  Flowers,  109  N.  C.  212, 
13  S.  E.  761,  the  chattel  mortgage  or  agri- 
cultural lien  described  the  crop  as  **all  my 
entire  crop  now  growing  or  to  be  grown  the 
present  year  on  my  land  or  on  any  other 
land."  The  court  held  that  the  words  "or 
on  any  other  land"  were  too  indetinite.  be- 
cause they  pointed  out  no  particular  landf^. 
The  court  said :  "The  lands  of  the  maker  of 
the  lien  at  the  time  he  executed  it  could  be 
seen  and  known, — those  that  he  might  culti- 
vate could  not."  And  to  the  same  general 
effect  were  the  decisions  in  Woodlief  v.  Har- 
ris, 95  N.  C.  211;  Gwathney  v.  Etheridge. 
99  N.  C.  571,  6  S.  E.  411;  Crinklev  v.  Eger- 
ton,  113  N.  C.  142,  18  S.  E.  341. 

And  in  Paden  v.  Bellenger,  87  Ala.  575, 
6  So.  351.  where  a  mortgage  in  terms  coa- 
veyed  the  entire  crop  of  the  mortgagor  to  be 
raised  in  a  certain  year  on  his  "own  land 
or  on  any  other  land,"  the  court,  in  holding 
the   mortgage    void    for    uncert4iinty,    said: 
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VPPKAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Lawrence  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  conver- 
sion of  certain  crops  upon  which  plaintiffs 
claimed  a  lien.     Affirmed. 

rhe  facts  are  stated  in  the  opinion. 

Messrs.  D.  C.  Amon  and  J.  M.  Irwin 
for  appellants. 

^fr.  G.  O.  Chenanlt,  for  appellees: 

The  com  and  cotton  were  not  owned  by 
the  mortgagor  when  the  mortgage  was  is- 
sued, and  no  lien  can  attach  thereto. 

Bums  v.  Campbell,  71  Ala.  288;  Chris- 
tian &  C.  Grocery  Co.  v.  Michael,  121  Ala. 
87,  77  Am.  St.  Rep.  30,  25  So.  571;  Karter 
V.  Fields,  140  Ala.  364,  37  So.  204. 

Haralson,  J.,  delivered  the  opinion  of  the 
court  : 

The  plaintiffs,  Windham  &  Company, 
sued  the  defendants,  Stephenson  &.  Alexan- 
der, in  an  action   on   the  case,   to  recover 


$100  damages  for  an  allied  wrongful  re- 
moval and  disposition  of  2  bales  of  cotton 
and  50  bushels  of  corn,  upon  which  plain- 
tiffs claimed  to  have  a  lien  by  virtue  of  a 
mortgage  executed  on  the  18th  of  February, 
1903,  by  Charles  Daugherty  to  Tollie  Hodg- 
es, and  which  was  by  the  latter,  for  value 
received,  transferred,  on  the  19th  of  Feb- 
ruary, 1903,  to  the  plaintiffs.  The  mort- 
gage was,  to  repeat  its  language,  on  "tlie 
entire  crop  of  cotton  and  corn,  fodder,  gi'sin, 
or  other  articles  of  any  kind,  raised  or  to 
be  raised  by  me  and  family  during  the  year 
1903,  also  the  crops  raised  each  successive 
year  until  the  debt  hereby  secured  is  paid 
in  full." 

The  undisputed  evidence  shows  that  diar- 
ies Daugherty  was  farming  in  1903,  on  land 
rented  by  him  from  said  Hodges;  and  on 
February  18th  of  that  year  he  executed  t-o 
said  Hodges  a  note  for  $100,  payable  on  the 
15th  of  October  following;  and  to  secure  said 
note,  he,  at  the  same  time,  executed  a  mort- 


"According  to  the  unbroken  current  of  our 
decisions,  as  well  as  by  the  weight  of  au- 
thority in  other  states  it  is  essential  to  the 
creation  of  such  an  encumbrance  that  it<4 
subject-matter  should  have  a  potential  ex- 
istence, as  distinguishable  from  a  mere  pos- 
sibility, or  expectancy  on  the  part  of  the 
contracting  parties,  that  it  will  come  into 
being.  While  the  thing  itself  need  not  have 
identity  or  separate  entity,  yet  it  must  at 
least  be  the  product,  or  growth,  or  increase 
of  property  which  has,  at  the  time,  a  cor- 
poral existence,  and  in  which  the  mortga- 
gor has  a  present  interest,  not  a  mere  belief, 
hope,  or  expectation  that  he  will  in  future 
acquire  such  an  interest."  And  to  the  same 
I'ffect  are  several  other  Alabama  cases  suf- 
ficiently set  out  in  the  opinion. 

In  Reeves  v.  Sheets,  16  Okla.  342,  82 
Pac.  847,  it  was  held  that  while  a  mortgage 
upon  crops  to  be  grown  in  the  future  might 
lie  valid,  a  mortgagor  cannot  create  a  lien 
upon  property  which  he  does  not  own  at 
the  time  and  in  which  he  afterwards  ac- 
quires no  interest. 

Some  cases  hold  that  while  such  a  mort- 
;:agp  is  void  at  law.  the  parties  contenjplat- 
ed  that  the  mortgagor  would  acquire  the 
land  and  would  produce  the  crop,  and  there- 
fore the  instrument  created  an  equitable 
lien  which  would  attach  to  the  crop  when  it 
came  into  existence. 

Thus,  in  Booker  v.  Jones,  55  Ala.  200. 
where  a  mortgage  was  executed  upon  crop^ 
to  be  grown  upon  premises  not  yet  leased, 
the  court  said:  "If  no  other  relation  exist- 
»»d  between  the  parties  than  that  of  mort- 
jragor  and  mortgagee,  we  incline  to  the  opin- 
ion that  if,  at  law,  the  mortgage  would  be 
invalid,  as  a  conveyance  of  things  not  in 
existence,  unless  ratified  by  some  act  done 
by  the  mortgagor  after  their  acquisition, 
in  equity  it  would  attach  to  the  crop  as  it 
ranie  into  existence,  transferring  the  benefi- 
cial interest  against  the  mortgagor  and  all 
19KR.A.(X.S.) 


others  than  a  bona  fide  purchaser  without 
notice."  And  to  the  same  effect  was  the  de- 
cision in  Hurst  v.  Bell,  72  Ala.  336. 

And  in  Richardson  v.  Washington.  88 
Tex.  339,  31  S.  W.  614,  it  was  held  that  an 
interest  in  the  land  upon  which  the  crop 
was  to  be  raised  was  unimportant  to  the 
validity  of  the  mortgage,  and  it  was  enough 
that  the  particular  land  and  the  crop  of  a 
particular  year  were  described;  the  agree- 
ment attached  to  the  crop  and  became  a 
lien  upon  it  which  equity  would  enforce. 
This  decision  was  distinguished  in  McDavid 
V.  Phillips  (Tex.  Civ.  App.)  94  S.  W.  1129 
(affirmed  in  100  Tex.  73,  94  S.  W.  1131  i, 
the  court  holding  that  the  rule  there  laid 
down  was  not  applicable  to  an  instrument 
purporting  to  give  a  lien  upon  * 'crops  to  be 
raised  by  the  mortgagor  for  future  years 
until  the  mortgage  i^  discharged."  "  The 
court  said:  **The  description  in  the  mort- 
gage, if  valid,  is  broad  enough  to  include  in 
its  general  terms  all  the  crops  which  the 
mortgagor  might  thereafter  grow  in  any 
vear  upon  anv  land  on  the  face  of  the 
earth." 

Other  cases,  adopting  the  rule  in  equity, 
have  held  such  mortgages  valid  even  at  law. 

Thus,  in  Hogan  v.  Atlantic  Elevator  Co. 
66  :\finn.  344,  69  N.  W.  1,  it  was  held  tha^t 
a  chattel  mortgage  upon  a  crop  to  be  raised 
on  land  to  be  acquired  thereafter  was  valid, 
the  court  reiving  upon  the  case  of  Ludlum 
V.  Rothschild,  41  Minn.  218,  43  N.  W.  137, 
in  which  the  court  went  entirely  beyond  the 
doctrine  of  potential  existence,  and  adoptel 
the  rule  in  equity  holding  that,  where  par- 
ties by  tlieir  contract  in  clear  terms  e\pre«« 
an  intention  to  create  a  mortgage  lien  up  >n 
jjei-sonal  property  not  then  owned,  but  to  lie 
snb"^ec|uently  acquired,  by  the  mortga;ror. 
whether  then  in  being  or  not.  the  mortgajr  ■ 
attache-^  as  a  lien  upon  the  property  as 
sonn  as  the  mortgagor  acquires  it. 

And  in  Iverrion  v.   Soo  Elevator  Co.    (S. 
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gage  on  his  crop  of  that  year,  which  note 
and  mortgage,  as  stated,  were  for  value 
transferred  the  day  after  their  execution, 
to  the  plaintiffs,  and  it  is  under  this  mort- 
gage they  claim  to  be  entitled  to  prosecute 
this  suit. 

As  stated,  said  mortgage,  besides  convey- 
ing his  crop  of  that  year,  contained  the 
clause — ^"Also  the  crops  raised  each  succes- 
sive year,  until  the  debt  hereby  secured  is 
paid  in  full."  It  is  under  the  latter  clause 
that  the  plaintiffs  claim  a  lien  upon  the 
cotton  and  corn  in  controversy. 

This  clause,  prima  facie  and  presumptive- 
ly, upon  its  face,  in  connection  with  the 
other  facts  of  said  mortgage  conveying  the 
crops  of  that  year,  would  refer  to  the  crop 
in  after  years  grown  on  the  same  premises 
that  the  crop  of  1903  was  raised  upon. 

At  the  date  of  the  execution  of  said  mort- 
gage Daugherty  owned  no  land  of  his  own, 
and  was  renting  land  upon  which  he  was 
then  cropping  from  said  Hodges. 

The  cotton  and  corn  to  which  the  suit  re- 
lates were  raised  by  Daugherty  in  the  year , 
1906, — three  years  after  the  crop  which  he 
was  raising,  in  1903,  on  land  rented  from , 
Hodges, — and  on  land  rented  in  1906  from  I 
one  W.  C.  Wallace.  At  the  time  of  the  exe- 
cution of  said  mortgage, — February  18, ' 
1903, — as  appears  and  as  stated,  Daugherty ' 
not  only  owned  no  lands  of  his  own,  and  | 
had  no  others  rented,  but  had  no  interest  | 
in  the  lands,  by  lease  or  otherwise,  on  which  { 
he  farmed  in  1906,  which  lands  he  after- 1 
wards  rented  from  said  Wallace,  and  on . 
which  the  cotton  and  corn  in  controversy  ' 
were  raised.  The  defendant  bought  from  said  i 
Daugherty,  as  is  shown  without  conflict  in  | 
evidence,  the  said  2  bales  of  cotton  and  50  ! 
bushels   of   com,    part   of   the   crop   raised  { 


by  him  in  1906,  on  the  Wallace  lands, 
shown  to  be  worth  $100. 

It  may  be  stated  in  passing,  that  plain- 
tiffs aver,  "which  said  cotton  and  omu  de- 
fendants sold  and  removed,  or  caused  to  be 
removed,  beyond  plaintiffs*  reach,  or  caused 
the  same  to  be  so  mixed  with  other  com 
and  cotton  as  to  be  indistinguishable  there- 
from, by  reason  of  which  said  unlawful  acts 
of  the  defendants,  plaintiff  is  prevented  from 
enforcing  his  said  lien  thereon  under  his 
said  mortgage." 

Waiving,  for  the  present,  consideration  of 
the  question  as  to  whether  plaintiffs  had  a 
lien  on  said  crops,  it  would  seem  that  they 
were  bound  to  make  the  truth  of  this  aver- 
ment in  their  complaint  reasonabiy  to  ap- 
pear. There  is,  however,  an  absence  of  any 
evidence  in  support  of  this  averment;  and 
from  aught  appearing,  defendants  had  said 
cotton  and  corn,  separate  from  any  other,  in 
the  same  condition  as  when  they  bought  it. 
at  the  time  this  suit  was  brought  and  at 
the  time  of  the  trial  of  this  case.  No  rea- 
son is  shown  for  making  it  appear  that 
-plaintiffs'  lien,  if  they  had  one.  had  been  de- 
stroyed and  could  not  be  enforced.  No  fact;< 
or  circumstances  are  proven,  further  than 
that  they  bought  said  property  from  Daugh- 
erty, which  tend  to  show  that  defendants 
have  done  any  acts  with  reference  to  the 
property  in  question;  and  the  mere  fact  of 
their  purchase,  without  more,  was  not 
wrongful  as  destructive  of  plaintiffs'  alleged 
lien. 

As  to  said  alleged  lien,  in  order  to  estab- 
lish it,  it  is  held  that  "while  the  thing  it- 
self need  not  have  identity,  or  separate  en- 
tity, yet  it  must,  at  least,  be  the  product, 
or  growth,  or  increase  of  property,  which  has 
at  the   time  a  corporal   existence,   and   in 


D.)  119  N.  W.  1006,  it  was  held  that,  un- 
der a  statute  which  provided  for  the  validi- 
ty of  mortgages  upon  property  not  yet  ac- 
quired by  the  mortgagor,  a  mortgage  giv- 
en by  a  tenant  upon  crops  to  be  raised  by 
him  upon  land  not  yet  leased  would  be  valid 
if  the  mortgagor  thereafter  leased  the  land 
and  raised  the  crop.  While  this  decision 
is  made  to  turn  upon  the  statute,  neverthe- 
less, the  language  of  the  court  indicates  that 
it  was  more  or  less  influenced  by  the  fact 
that  such  mortgages  have  been  upheld  in 
equity. 

In  the  following  Alabama  cases,  the 
mortgages  were  upheld  as  being  sufficiently 
definite;  the  language  used  in  the  instru- 
ments, however,  clearly  distinguishes  these 
cases  from  the  Alabama  cases  cited  above. 

Thus,  in  Keith  v.  Ham,  89  Ala.  590,  7 
So.  234,  the  court  said:  "A  valid  contract 
for  the  rental  of  a  given  quantity  of  land 
out  of  a  larger  tract,  or  for  the  rental  of 
one  or  another  of  several  tracts,  the  particu- 
lar tract  or  place  to  be  thereafter  selected 
I9L.R.A.(N.S.) 


I  by  the  tenant,  or  determined  upon  in  any 
practical  way,  would  carry  such  a  present 
interest  in  the  land,  afterwards  segregated 
and  subjected  to  the  contract,  as  would  give 
vitality  and  validity,  in  equity,  to  a  mort- 
gage of  the  crops  to  be  planted  and  grown 
thereon." 

And  in  Cobb  v.  Daniel.  105  Ala.  335,  16 
So.  882,  it  was  held  that  a  mortgage  which 
conveyed  the  "entire  crop  grown  by  me  the 
present  year,  or  which  I  may  aid  in  or 
cause  to  be  grown,  on  my  lands,  or  any  oth- 
er lands  that  I  may  cultivate,  or  aid  in  or 
cause  to  be  cultivated,"  was  sufficient  to 
give  the  mortgagee  a  lien  upon  crops  grown 
on  lands  which  the  mortgagor  had  previous- 
ly rented. 

Upon  validity  of  chattel  mortgages  upon 
after-acquired  property,  see  case  note  to 
Burrill  v.  Whitcomb,  1  L.R.A.(N.S.)  451. 

Upon  the  general  question  of  sale  or  mort- 
gage of  future  crops,  see  note  to  Dickey  t. 
Waldo,  23  L.R.A.  449. 
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which  the  mortgagor  has  a  present  interest, 
not  a  mere  belief,  hope,  or  expectation  that 
he  will  in  the  future  acquire  such  an  in- 
terest." Paden  v.  Bellenger,  87  Ala.  576, 
6  So.  351;  Alabama  State  Bank  v.  Barnes, 
82  Ala.  619,  2  So.  349;  Vamum  v.  State,  78 
Ala.  30;  Burns  v.  Campbell,  71  Ala.  278; 
Mayer  v.  Taylor,  69  Ala.  403,  44  Am.  Rep. 
r>22;  Grant  v.  Steiner,  65  Ala.  499. 

"If  a  tenant  should  mortgage  such  crops 
as  might  be  raised  or  grown  by  him  on  some 
indefinite  place  which  he  expected  to  rent, 
the  conveyance  would,  we  apprehend,  be  in- 
operative and  void,  aa  an  attempted  conTey- 
ance  of  a  mere  possibility  or  expectancy,  not 
coupled  with  any  interest  in,  or  growing  out 
of,  property."  Burns  v.  Campbell,  71  Ala. 
288. 

"A  mortgage  of  subsequently -acquired 
property,  especially  by  general  terms  of  de- 
scription, which  is  not  the  product,  increase, 
or  accretion  of  something  already  owned  by 
the  mortgagor,  amounts  to  nothing  more 
than  a  mere  agreement  to  give  a  further 
mortgage.  It  confers  no  specific  lien  on  such 
after-acquired  property."  Christian  &  Q, 
Grocery  Co.  v.  Michael,  121  Ala.  87,  77 
Am.  St.  Rep.  30,  25  vSo.  573. 

In  Karter  v.  Fields,  140  Ala.  364,  37  So. 
207,  in  reference  to  the  facts  in  that  case, 
similar  to  the  ones  here,  it  was  held: 
"Whether  the  mortgage  of  1890  from  Persall 
to  Fields  veftod  the  latter  with  a  lien  on 
crops  grown  in  1893  depended  upon  whether 
Persall  was  the  owner  of  the  land  on  which 
thf  cropH  were  grown  in  1893,  when  he  ex- 
ecuted the  mortpige  in  1890." 

Applying  these  principles  to  the  case  in 
hand,  it  would  seem  that,  to  create  a  lien  on 
crops  to  be  grown,  the  mortgagor  must  have 
owned  or  had  some  interest  in  the  lands  on 
which  the  crops  were  grown;  and  if  Daugh- 
erty,  in  February,  1903,  had  no  interest  in 
•  the  lands  uj)on  which  the  crops  of  1906  were 
grown,  at  the  time  he  executed  the  plaintiffs' 
mortgage, — and  it  is  not  pretended  he  had 
any  such  interest. — these  plaintiffs  had  no 
Hen  on  the  crops  grown  in  1906,  and  would 
have  no  grievance  against  defendants,  no 
matter  what  they  did  with  the  crops  pur- 
chased by  them  from  Daugherty.  As  to 
these  crops,  as  was  said  in  Burns  v.  Camp- 
liell,  supra,  the  mortga^i^e  was  "inoperative 
and  void,  as  an  attempted  conveyance  of  a 
mere  possibility  or  expectancy,  not  coupled 
with  any  interest  in,  or  growing  out  of, 
pro|M'rty." 

We  find  no  error  in  the  charge  given  for 
the  defendants,  nor  in  refusing  the  one  re- 
quested by  plaintiffs,  which  are  the  only  er- 
rors assigned. 

Affirmed. 

Tyson,  Ch.  J.,  and  Dowdell  and  Simp- 
son. J-T.,  concur. 
19L.R.A.(N.S.) 


ARKANSAS  STJPRE>IE  COURT. 

STATE  OF  ARKANSAS,  Appt., 

V. 

J.   F.   SANDERS. 

(86  Ark.  353,  111  S.  W.  454.) 

Gambling  —  pool    game  —  payment    by 
loser. 

1.  A  pool  game  in  which  a  certain  price 
per  cue  is  charged  for  the  use  of  the  table, 
all  of  which  is  to  be  paid  by  the  loser  of  the 
game,  is  within  the  statutes  against  gam- 
bling. 

Gambling  device  *  pool  table. 

2.  A  pool  table  for  the  use  of  which  the 
loser  of  the  game  is,  to  the  knowledge  of  the 
keeper,  to  pay,  is  a  gambling  device  within 
the  meaning  of  statutes  providing  punish- 
ment for  one  who  exhibits  such  devices. 

(June  1,  1908.) 


Case  Note,  —  Effect  of  understandina 
that  the  lofter  is  to  pay  for  gatne  to 
"bring  it  ti^thin  statutes  against  gam- 
bling. 

The  numercial   weight  of  authority   sup- 
ports the  conclusion   reached  in   the  above 
case  that  it   is  sufficient   to  bring  a  game 
within  the  statutes  against  gambling  that 
the  price  therefor  be  paid  by  the  loser.    Ac- 
cordingly,   in    the    following   cases,    it    was 
held  that  evidence  that  the  loser  of  a  game 
of  billiards  paid  for  the  use  of  the  table  was 
sufUcient  to  show  the  proprietor  of  the  place 
guilty  of  keeping  a  gaming  house:  Crawford 
v.  State,  33  Ind.  304;  Hamilton  v.  State,  75 
Ind.  586;   Stat^  v.   Book,  41    Iowa,  550,  20 
Am.  Rep.  609;  State  v.  Miller,  53  Iowa,  154, 
4  N.  W.  900;   State  v.  I^ighton.  23  N.  H. 
1  167;  Ward  v.  State,  17  Ohio  St.  32. 
I      So,  in  the  following  cases,  it  was  held  suf- 
ficient  to  convict  one  of  gaming  if  it  was 
'  shown  that  he  and  others  played  a  game  of 
I  pool,  billiards,  or  ten  pins,  with  the  under- 
'  standing  that  the  loser  should  pay  for  the 
igame:    Hopkins  v.  SUte,   122   Ga.   583,   69 
L.R.A.  117.  50  S.  E.   351,  2  A.  &  E.  Ann. 
I  Cas.  617;  Mount  v.  State,  7  Ind.  654;  Alex- 
i  ander  v.   State,   99   Ind.   450 ;    Middaugh  v. 
;  State,  103  Ind.  78,  2  N.  E.  292. 
I      So.   in   State  v.   Records,  4  Harr.    (Del.) 
i  554,  the  defendant  was  held  to  be  guilty  of 
I  suffering  a  game  of  chance  on  which  money 
I  was    wagered    to    be    played    in    his    house, 
I  where  it  was  shown  that  the  compensation 
!  for  the  use  of  his  bowlinjr  alley  was  made  to 
I  depend  upon  the  result  of  the  game. 

And  in  Blanton  v.  State,  5  Blackf.  560.  it 

was   held   that  the  defendant   was   properly 

I  convicted  of  keeping  a  billiard  table  for  the 

purpose   of    winning  or   gaining   money   or 

I  other  property  of  value,  where  it  appeared 

.  that   he   was   a   keeper   of  a   billiard   table 

which  was  rented  to  persons  for  a  8tiT)ulat- 

ed   compensation   per  game,   though    he   did 

not  play  on  it  himself  for  money  nor  allow 

others  to  do  so. 

!      So,  in  Texas  one  may  be  convicted  of  the 
offense  of  keeping  a  gaming  table  within  the 
68 
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APPEAL  by  the  state  from  a  judgment  of 
the  Circuit  Court  for  Sebastian  County 
acquitting  defendant  of  exhibiting  a  gam- 
bling device.     Reversed. 

Statement  by  Hill,  Ch.  J.. 

Sanders  was  indicted  by  the  grand  jury 
of  the  Ft.  Smith  district  of  Sebastian  county 
for  exhibiting  a  gambling  device,  contrary 
to  §  1732  of  Kirby's  Digest.  He  was  tried 
before  the  court  without  a  jury,  upon  the 
following  agreed  statement  of  facts:  "Kel- 
ley  pool  is  a  game  played  on  an  ordinary 
pool  table,  with  15  pool  balls,  numbered 
from  1  to  16,  inclusively,  the  players  using 
ordinary  pool  or  billiard  cues,  for  driving  the 
balls  into  pockets  with  a  cue  ball  which  is 
not  numbered.  Before  the  game  is  started, 
each  player  is  given  a  small  ball  on  which  is 
a  number,  all  such  balls  supposed  to  be  num- 
bered from  1  to  15,  inclusively,  just  the  same 
as  the  pool  balls.  The  object  of  the  game 
is  for  the  player  to  pocket  the  ball  on  the 
table  which  corresponds  in  number  with  the 
small  ball  which  he  holds  in  secret,  until  he 
pockets  his  ball.  If  he  pockets  such  ball,  he 
wins  the  game.  If  some  other  player  pockets 
the  ball  with  this  number,  he  is  'dead'  and 
cannot  win,  and  the  only  consolation  which 
remains  to  him  is  to  remain  in  the  game 
with  the  prospect  of  killing  some  other  per- 
son. Defendant  has  a  license  from  the  city 
of  Ft.  Smith  to  run  or  operate  a  pool  room 
in  the  city  limits,  and  does  run  and  operate 
pool  tables  as  set  forth  above,  and  that 
Kelley  pool  is  played  on  said^tables  at  times, 
and  that  other  pool  is  played  and  the  loser 
pays  for  the  cues."  The  court  found  the 
defendant  not  guilty.  The  state  moved  for  a 
new  trial,  and,  upon  its  denial,  brought  the 
case  here. 

Messrs.    William    F.    Kirby,    Attorney 


General,   A.    A.    McDonald,   WlllUun    H. 
Rector,  and  Dan  Taylor  for  the  State. 

Hill,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  question  to  be  determined  is  whether, 
under  the  facts,  the  game  of  Kelley  pool  is 
a  game  at  which  money  or  property  may  be 
won  or  lost;  and,  if  so,  if  the  table  kept 
for  it  to  be  played  on  is  a  "gambling  device" 
within  the  meaning  of  §  1732  of  Kirby *3 
Digest. 

1.  Similar  games  and  similar  statutes 
have  been  before  the  courts,  and  what  ha^ 
been  said  by  them  is  pertinent  here.  In 
the  case  of  State  v.  Book.  41  Iowa.  550.  20 
Am.  Rep.  609,  it  was  said:  "The  defendamt 
kept  certain  tables  on  which  diver ji  per- 
sons were  in  the  habit  of  playing  at  what  is 
called  the  game  of  *pin  pool.*  That  this 
play  is  a  'game'  there  is  no  dispute,  und 
there  is  no  controversy  about  the  fact  that, 
for  the  use  of  the  tables  and  other  insitni- 
ments  of  the  game,  the  defendant  char(;ed 
and  required  the  players  to  pay  a  cerUiin 
sum  of  money  for  each  cue  (whatever  that 
is).  When,  therefore,  two  or  more  per- 
sons played  this  game,  they  became  jointly 
or  severally  bound  to  pay  the  sum  or  suns 
of  money  chargeable  therefor.  It  is  plain 
that,  if  they  play  the  game  or  games  in 
order  to  determine  which  of  the  players 
shall  pay  the  entire  sum  or  sums  which  they 
would  be  jointly  or  severally  bound  to  pay. 
they  play  for  the  sum  each  one  would  be 
bound  to  pay.  and  it  does  not  change  the 
matter  that  they  play  the  game  in  advaiict' 
of  paying  therefor.  The  principle  is  the 
same  as  if  the  money  had  been  staked  or 
put  up  before  the  game  was  played.  It  is 
gambling  in  the  one  case  as  well  as  in  the 
other.     Ncr  is  it  any  less  gambling  that  the 


meaning  of  the  statutes  of  that  state  if  it 
appear  that  he  permitted  others  to  play 
thereon  and  to  bet  the  table  fees.  State  v. 
Howery,  41  Tex.  506;  Vanwey  v.  State,  41 
Tex.  639 ;  Tuttle  v.  State,  1  Tex.  App.  364 ; 
Stone  V.  State,  3  Tex.  App.  675;  Hall  v. 
State  (Tex.  Crim.  App.)  34  S.  W.  122; 
Mayo  V.  State  (Tex.  Crim.  App.)  82  S.  W. 
515.  And  the  result  would  be  the  same 
though  he  had  paid  the  occupation  tax  on 
his  table  (Reeves  v.  State,  12  Tex.  App. 
199)  ;  but  not  if  he  did  not  know,  or,  by  the 
use  of  reasonable  diligence,  might  not  have 
known,  that  the  table  was  used  by  the  play- 
ers for  gaming  purposes  (Wells  v.  State,  22 
Tex.  App.  18,  2  S.  W.  609;  Smith  v.  State, 
28  Tex.  App.  102,  12  S.  W.  412;  Berry  v. 
State,  49  Tex.  Crim.  Rep.  376,  92  S.  W. 
1081). 

This  principle  finds  further  support  in 
Murphy  v.  Rogers,  151  Mass.  118,  24  N.  E. 
35,  in  which  a  note  given  in  part  for  the 
price  of  the  use  of  a  billiard  table  was  held 
19L.R.A.(N.S.) 


to  be  void  because  given  in  part  for  mone;- 

won  by  gaming. 

On  the  other  hand,  the  opposite  conclusion 

was  reached  in  the  following  cases,  holding 

that  the  mere  fact  that  the  loser  of  a  gauu' 

paid    the    charges    therefor   does    not    show 

gaming  within  the  meaning  of  the  statu t4:^< 

against  gaming:     Harbaugh  v.  People,  40  111. 

294;  Wakefield  v.  Com.  7  Ky.  L.  Rep.  295; 

State  V.  Quaid,  43  La.  Ann.  1076.  26  Am. 

St.  Rep.  207,  10  So.  183;  Blewett  v.  Stat-, 

34  Miss.  606;    State  v.  Hall,   32  N.  J.  L. 
'168;  State,  Breninger,  Prosecutor,  v.  Belvi- 

dere,  44  N.  J.  L.  360;  People  v.  Sergeant.  8 
,  Cow.   139,  People  ex  rel.  Healey  v.  Forbes, 

52  Hun,  30,  4  N.  Y.  Supp.  767;   Steuer  v. 

Royal  Cigar  Co.  17  Ohio  C.  C.  82. 

In  State  v.  Bishel,  39  Iowa,  42:  Carr  v. 

State,  50  Ind.  178;  People  v.  Harrison.  28 
I  How.   Pr.   247.   sometimes   eited   upon   this 

question,  the  court  expressly  refrained  from 
;  giving  any  opinion. 
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sum  of  money  played  for  is  small.  To  'play 
at  any  game  for  any  sum  of  money/  how- 
ever small,  comes  within  the  statute."  This 
was  followed  by  State  v.  Miller,  63  Iowa, 
154,  4  N.  W.  900.  In  SUte  v.  Leighton, 
23  N.  H.  167,  the  court  said:  "The  defend- 
ants in  this  case  made  a  profit  from  the 
use  of  the  billiard  tables.  For  the  'hire' 
of  them  they  were  paid  a  shilling  a  game. 
The  persons  who  resorted  there  played  for 
the  hire.  In  substance,  they  played  for  a 
shilling  a  game.  The  loser  paid  and  the 
winner  received  the  sum.  By  an  under- 
standing among  the  players  the  money  won 
was  to  be  applied  towards  defraying  the 
expenses  of  the  tables,  but  still  it  was 
money  won  at  play,  and  upon  the  chance  ^f 
the  play.'*  "Wliere  a  party  keeps  a  billiard 
table,  and  permits  persons  to  play  upon  it 
for  20  cents  a  game,  to  be  paid  by  the 
loser  of  the  game,  he  is  guilty  of  keeping 
such  table  for  gain  within  the  meaning  of 
§  8  of  the  act  of  March  12,  1831  [29  Ohio 
Laws,  p.  443],  'for  the  prevention  of  gaming' 
.  .  .  although  such  keeper  of  the  table 
does  not  permit  the  players,  as  between 
themselves,  to  bet,  and  neither  they  nor 
other  persons  do  bet  on  the  issue  of  the 
game  or  games  in  any  other  manner  than 
that  the  loser  of  the  game  should  pay  the 
20  cents  for  the  use  of  the  table."  Ward 
V.  State,  17  Ohio  St.  32.  These  cases  were 
followed  in  Hamilton  v.  State,  75  Ind.  586; 
and  the  Missouri  court  reached  the  same 
conclusion  in  State  v.  Jackson,  39  Mo.  420. 
This  is  the  general  rule.  See  20  Cyc.  Law 
&  Proc.  p.  889,  and  cases  cited  in  note  1. 
There  are  some  decisions  to  the  contrary: 
People  ex  rel.  Healey  v.  Forbes,  52  Hun,  30, 
4  N.  y.  Supp.  757;  People  v.  Sergeant,  8 
Cow.  139.  lie  great  weight  of  authority 
and  the  sounder  reasoning,  however,  declare 
such  games  to  be  within  the  gambling  stat- 
utes. 

2.  Therefore  only  the  inquiry  remains 
whether  the  keeping  of  this  pool  table  was 
the  keeping  of  a  gambling  device*  within  the 
meaning  of  §  1732  of  Kirby*8  Digest.  This 
exact  question  was  raised  in  Texas,  and 
the  court  held  that  the  keeping  of  such  a 
table  would  not  be  keeping  a  gambling  de- 
vice unless  the  keeper  of  the  table  had 
knowledge,  or  might,  by  reasonable  dili- 
gence, have  known,  that  the  table  was  used 
by  the  players  for  gaming  purposes.  Smith 
V.  State,  28  Tex.  App.  102,  12  S.  W.  412.  It 
is  apparent  from  the  statement  of  facts 
here  that  it  was  a  part  of  the  game,  under- 
stood by  the  proprietor  as  well  as  the  play- 
ers, that  the  loser  was  to  pay  the  tolls  of 
the  participants  of  the  game.  Tliis  made 
it  a  gambling  game,  and  implicated  all  par- 
ties concerned.  A  gambling  device  is  an 
instrumentality  for  the  plaving  of  a  game 
19LJR.A.(N.S.) 


I  upon  which  money  may  be  lost  or  won ;  and 
the  instrumentality  is  not  necessarily  in- 
tended solely  for  gambling  purposes.  14 
Am.  &  Eng.  Enc.  Law,  pp.  684,  685;  20 
Cyc.  Law  &  Proc.  pp.  882-884.  Certain 
gambling  devices  cannot  be  used  for  any 
other  purpose,  and,  when  designed  for  that 
purpose  alone,  they  may  be  destroyed  un- 
der the  "burning  statutes."  Garland  Nov- 
elty Co.  V.  State,  71  Ark.  138,  71  S.  W.  257. 
But  there  may  be  gambling  devices  that 
are  no  less  such,  although  not  always  so 
used,  but  which,  from  their  nature,  may 
be  used  for  other  purposes.  State  v.  Lewis, 
12  Wis.  435.  Under  a  kindred  statute  the 
Alabama  court  said:  "The  statute  is  aimed 
at  the  use  to  which  the  table  is  appropri- 
ated. Any  table  used  for  gaming,  without 
regard  to  its  appliances  or  adaptation  to 
any  particular  game,  is  included  in  the  stat- 
ute; and,  if  the  defendant  had  the  possession 
or  custody  of  the  table,  authority  over  its 
use,  and  supervised  the  gaming,  he  was  the 
keeper,  or  interested  or  concerned  in  keep- 
ing it."  Bibb  v.  State,  84  Ala.  13,  4  So. 
275.  The  pool  table  in  question  was  adapt- 
ed for  games  that  were  not  within  the  stat- 
ute, or  for  games  within  the  statute  de- 
pending upon  the  use  to  which  it  was 
put.  In  this  case  it  was  put  to  a  use  con- 
trary to  the  statute,  and,  being  exhibited  for 
that  purpose  and  maintained  for  his  profit 
by  the  defendant,  he  is  within  the  statute. 
Judgment  reversed,  and  cause  remanded. 


.     KANSAS  SUPREME  COURT. 

R.  F.  FLEMING 

V. 

FRED  THORP,  Plff.  in  Err. 

(—  Kan.  — ,  96  Pac.  470.) 

Chattel  morticages  ~  construction  —tak- 
ing possession. 

1.  Under  a  clause  in  a  chattel  mortgage 
providing  that  the  mortgagee  may  take  pos- 
session of  the  property  if  he  deem  himself 


Headnotes  by  Benson,  J. 


Case  Note,  —Effect  of  *' danger f'*  **Mafe- 
tlft*^  or  ^* insecurity^ ^  clause  in  chattel 
mortgage. 

As  shown  by  the  cases  cited  in  the  note 
appended  to  Robison  v.  Gray,  23  L.R.A.  780, 
to  which  this  note  is  supplemental,  the 
courts  are  not  in  harmony  as  to  the  effect 
of  a  power  conferred  upon  a  mortgagee  to 
take  possession  of  mortgaged  chattels  when 
he  deems  his  security  impaired  or  in  danger 
of  being  impaired;  some  cases  holding  it  to 
be  an  absolute  right,  to  be  exercised  at 
pleasure:  but  the  weight  of  authority  re- 
quires that  such  right  shall  be  exerci'jed  in 
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insecure,  it  is  immaterial  whether  the  mort- 
gagee has  good  cause  to  believe  that  he  is 
insecure,  if  he  in  fact  deems  himself  to  be 

80. 

Appeal  —  errors  warranting;  review. 

2.  Erroneous  rulings,  if  not  prejudicial  to 
the  rights  of  a  party,  may  be  disregarded; 
but  were  the  findings  are  contrary  to  the 
evidence,  and  such  errors  may  have  misled 
the  jury,  they  are  material. 

(June  6,   1908.) 

FpRROR  to  the  District  Court  for  Reno 
J  County  to  review  a  judgment  for  plain- 
tiff in  an  action  to  recover  for  the  con- 
version of  certain  grain.    Reversed. 

Statement  by  Benson,  J.: 

R.  F.  Fleming  cultivated  wheat  on  lands 
rented  from  Dailey  upon  an  agreement  to 
deliver  to  the  owner  one  third  of  the  wheat 
when  harvested  and  threshed,  for  the  use 
of  the  land.  Late  in  the  fall  of  1904,  after 
the  wheat  was  sown,  he  removed  from  the 
farm,  leaving  it  vacant,  to  a  place  12  miles 
distant.  In  December  of  the  same  year  he 
gave  his  promissory  note  to  the  Citizens* 
State  Bank  for  $213,  secured  by  a  mortgage 


on  his  share  of  the  growing  wheat,  to  be 
paid  August  7,  1905.  Fred  Thorp  was  the 
cashier  of  that  bank,  and  the  land  upon 
which  the  wheat  was  growing  was  conveyed 
to  him  by  Fleming's  lessor  in  November, 
1904.  On  June  27,  1905,  the  wheat  was 
ripe,  and  Thorp  caused  it  to  be  cut  and 
stacked,  threshed  a  part  of  it  and  marketed 
two  loads,  about  114  bushels.  Threshing 
was  then  suspended  because  of  rain.  Two 
weeks  later,  Fleming,  after  paying  the  note 
at  the  bank,  demanded  of  Thorp  two  thirds 
of  the  money  for  the  wheat  so  marketed, 
and  was  informed  that  the  amount  received 
was  not  sufficient  to  pay  the  expenses  in- 
curred in  harvesting.  He  then  told  Thorp 
"to  let  the  rest  of  the  wheat  alone,"  and 
TEorp  promised  to  do  so.  No  further  de- 
mand was  made  for  the  wheat  or  its  pro- 
ceeds, and  neither  party  did  anything  with 
the  remainder  of  the  wheat  until  the  last 
of  the  threshing  season.  Then,  when  most 
of  the  machines  had  been  "pulled  in,**  Mr. 
Thorp  caused  it  to  be  threshed,  and  placed 
in  a  bin  with  that  remaining  from  the  first 
threshing.  Fleming  then  commenced  this 
action  for  conversion  of  his  two  thirds  of  the 
wheat.    In  his  answer  the  defendant  pleaded 


jrood  faith,  based  upon  such  reasonable  ap- 
prehension of  danger  as  would  cause  a  rea- 
sonable man  to  act.  The  same  conflict  is 
noticeable  in  the  later  cases. 
J  Tlius,  the  mortgagee's  right  to  take  pos- 
session under  a  clause  authorizing  him  to 
do  so  whenever  he  shall  "deem  it  necessary 
for  his  more  complete  security'^  does  not  de- 
pend upon  the  fact  whether  or  not  he  has 
reasonable  grounds  to  believe  himself  inse- 
cure. Francisco  v.  Ryan,  .54  Ohio  St.  307, 
56  Am.  St.  Rep.  711,  43  N.  E.  1045. 

But,  on  the  other  hand,  it  has  been  held 
that  the  discretion  vested  in  a  mortgagee 
of  chattels  by  an  "insecurity"  or  "danger" 
clause  is  not  an  arbitrary  power,  but  one 
which  must  be  exercised  in  good  faith,  with 
sufficient  reason  for  so  doing.  Hopjan  v. 
Akin,  181  III.  448,  65  N.  E.  137,  reversing 
81  111.  App.  62;  Nash  v.  Larson,  80  Minn. 
4.38.  81  Am.  St.  Rep.  272,  83  N.  W.  451; 
Feller  v.  MoKillip,  109  Mo.  App.  61,  81  S. 
W  641;  Brown  v.  Hogan,  49  Neb.  746,  69 
N.  VV.  100;  Allen  v.  Cerny,  68  Neb.  211,  94 
N.  W.  151;  Meyer  v.  Michaels,  69  Neb.  138, 
95  N.  W.  63,  97  N.  W.  817 ;  Hawver  v.  Bell, 
46  N.  Y.  S.  R.  447,  19  N.  Y.  Supp.  612,  af- 
firmed in  141  N.  Y.  140,  36  N.  E.  6. 

The  right  of  a  mortgagee  to  take  posses- 
sion ot  chattels  at  any  time  he  shall  "deem 
himself  insecure"  depends  upon  some  act  of 
the  mortgagor  done  or  threatened,  tending 
to  impair  the  value  of  his  security.  Brown 
V.  Ilogan,  supra. 

So,  authority  to  take  possession  of  en- 
cumbered chattels  if  he  feels  insecure,  "with 
or  without  apparent  cause,"  may  not  be  ar- 
Uitrarilv  exercised  by  a  mortgagee,  but  must 
l>e  based  upon  probable  cause  or  reasonable 
19L.R.A.(N.S.) 


grounds  for  apprehension.    Tanton  v.  Boom- 
gaarden.  111  111.  App.  37. 

And  the  doctrine  just  stated  was  applied 
in  First  Nat.  Bank  v.  Teat,  4  Okla.  454,  46 
Pac.  474,  to  authority  to  take  possession  of 
mortgaged  chattels  at  any  time  the  mort- 
gagee "deems  himself  insecure,"  without  as- 
signing any  reason  therefor." 

And  First  Nat.  Bank  v.  Teat,  supra,  was 
followed  and  applied  in  Brook  v.  Bayless. 
6  Okla.  568,  62  Pac.  738,  where  a  mort 
gagee  was  empowered,  if  at  any  time  he 
considered  the  debt  secured  unsafe,  or,  from 
any  cause,  in  his  opinion,  the  security  should 
become  inadequate,  to  take  possession  of 
encumbered  chattels. 

But  it  was  said  in  Sills  v,  Hawes,  14  Colo. 
App.  157,  59  Pac.  422,  that  the  court  wouM 
not  go  to  the  extent  of  saying  that  the  mort 
gagee  of  chattels  should  be  required  to  show 
there  was  actual  danger  of  his  security  be- 
ing impaired,  but  must  show  there  was  ap- 
parent danger,  ox  that  he  had  good  reason 
to  believe  there  were  such  grounds  as  a  rea- 
sonable man  might  in  good  faith  act  upon. 
So  the  reasonable  grounds  that  will  ju«ti 
fy  the  exercise  of  such  power  need  not  consist 
of  actual  danger  to  the  security.     Hogan  v. 
Akin,  supra. 

As  it  is  incumbent  upon  the  mortgagee,  in 
order  to  justify  taking  possession  under  an 
insecurity  clause,  to  show  some  ground  for 
claiming' he  deemed  biniself  insecure,  when 
there  is  any  evidence  upon  the  subject,  it  is 
for  the  jury  to  determine  whether  he  did  in 
reality  feel  insecure,  or  whether  it  was  a 
mere  pretense,  for  the  purpose  of  enforcing 
pa^Tuent  before  maturity  of  the  debt.  Haw 
ver  V.  Bell  and  Nash  v.  Larson,  supra;  Op 
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his  right  to  one  third  as  the  owner  of  the 
land,  alleged  that  the  wheat  was  ripe  and 
falling  down,  that  the  plaintiff  neglected  to 
cut  and  care  for  it,  and  that  to  preserve  his 
interest  as  such  owner,  and  to  collect  the 
amount  due  the  bank  under  the  lien  of  the 
mortgage,  he  had  rightfully  harvested  the 
wheat.  A  copy  of  the  mortgage  was  attached 
to  the  answer.  After  the  suit  was  commenced, 
Thorp  sold  the  wheat  and  deposited  the  pro- 
ceeds in  the  bank.  The  wheat  measured  508 
bushels  at  the  machine,  and  489  bushels 
when  marketed,  amounting  to  $339.86.  The 
expense  of  harvesting  was  $140,  to  which 
$13  was  added  for  marketing  the  wheat, 
which  was  done  after  the  suit  was  com- 
menced. On  the  trial  the  defendant  testi- 
fied that  he  entered  and  cut  the  wheat  to 
secure  his  own  share,  and  to  collect  for  the 
bank  the  amount  due  upon  the  mortgage. 
The  evidence  tended  to  show  that  it  was 
then  ripe  and  falling  down,  that  the  officers 
of  the  bank  felt  insecure,  and  that  the  pres- 
ident directed  the  harvesting  to  be  done. 
The  evidence  for  the  plaintiff  tended  to 
»how  that  he  had  made  arrangements  to 
have  the  harvesting  done,  but  that  he  was 
informed  by  telephone  that  it  was  too  wet 


to  cut,  and  hence  the  delay.  Both  parties 
agree  that  when  he  made  the  demand,  Thorp 
promised  to  let  the  remaining  wheat  alone. 
No  reason  was  given  why  Fleming  did  not 
then  proceed  to  thresh  and  market  it,  al- 
though he  testified  that,  under  his  contract 
with  the  former  owner,  it  was  his  duty  to 
do  so.  The  jury  found  for  the  plaintiff,  and 
returned  the  following  special  findings: 
"(1)  Did  Thorp,  at  the  time  he  entered  upon 
the  land  and  harvested  the  wheat  in  ques- 
tion, intend  to  convert  the  wheat  to  his  own 
use,,  and  to  deprive  the  plaintiff  of  any  in- 
terest therein?  Answer.  Yes.  (2)  Has  the 
defendant,  Tliorp,  at  all  times  been  willing 
to  have  an  accounting  between  himself  and 
plaintiff  regarding  said  wheat,  and  to  pay  to 
plaintiff  such  sum  or  amount  as  would  be 
found  due  him  upon  such  settlement  or  ac- 
counting? Answer.  No.  (4)  Did  the  wit- 
ness, Soper,  as  president  of  the  bank,  cau- 
tion Thorp,  as  cashier  of  the  bank,  to  look 
after  this  wheat  so  as  to  protect  the  bank's 
interest?  Answer.  Yes.  (5)  Was  Thorp, 
at  the  time  he  entered  upon  the  land,  and 
had  the  wheat  cut,  acting  for  and  in  the 
interest  of  himself  as  the  landlord,  or  was 
he  acting  not  only  for  himself,  but  also  in 


penheimer  v.  Moore,  107  App.  Div.  303,  95 
X.  Y.  Supp.  138. 

And  it  was  said  in  Crowley  v.  Langdon, 
127  Mich.  61, 86  N.W.  391,  that  the  question 
of  the  mortgagee's  good  faith  in  taking  pos- 
session under  an  Insecurity  clause  is  for  the 
jury,  where  his  security  was  not  inadequate. 

The  following  grounds  have  been  held  suf- 
ficient to  justify  the  exercise  of  a  danger  or 
insecurity  clause  of  a  chattel  mortgage:  Ab- 
sconding of  a  mortgagor,  leaving  the  prop- 
erty unprotected  (O'Neil  v.  Patterson,  62  111. 
App.  26)  ;  seizure  of  mortgaged  chattels  up- 
on a  distress  warrant  against  the  mortgagor 
(McCarthy  v.  Hetzner,  70  Til.  App.  480); 
refusal  of  an  ofllcer  who  had  levied  an  exe- 
cution upon  encumbered  chattels  in  opposi- 
tion to  the  mortgagor's  right,  to  let  the  latter 
into  possession  with  him  (Rosenfield  v.  Case, 
87  Mich.  295,  49  N.  W.  630)  ;  sale  of  a  stock 
of  groceries  at  the  rate  of  ten  to  fifteen 
dollars'  worth  per  day,  where  the  margin  of 
value  of  the  stock  above  th^  mortgage  is  not 
great,  if  any  at  all  (Stage  v.  Van  Leuven. 
77  App.  Div,  646.  78  X.  Y.  Supp.  960)  ;  sale 
of  a  portion  of  the  encumbered  property  by 
the  mortgagor  (Allen  v.  Cerny,  supra). 

So,  the  consumption  of  encumbered  hay, 
com,  and  oats  by  a  mortgagor  is  a  sufficient 
justification  for  the  mortgagee  taking  posses- 
won  when  authorized  so  to  do  if  the  mort- 
gagor should,  upon  any  pretense,  conceal, 
make  away  with,  or  in  any  manner  dispose 
of  the  encumbered  chattels.  Mathews  v. 
Granger,  66  111.  App.  121. 

Where,  by  statute,  an  execution  against 
a  mortgagor  may  be  levied  upon  encumbered 
chattels,  subject,  however,  to  the  mortga- 
19L,R.A.(N.S.) 


,  gee's  rights,  a  seizure  and  removal  from  the 
i  town   in  which  the  mortgage  is  of  record, 
j  standing  alone,  will  not  justify  taking  pos- 
!  session    by  virtue   of  an   insecurity  clause, 
1  such  facts  not  amounting  to  "just  cause" 
I  based  upon  actual  existence  of  facts  consti- 
tuting reasonable  ground  for  believing  him- 
self insecure.     Galde  v.  Forsyth,  72  Minn. 
248,  76  N.  W.  219. 

But  the  grounds  which  will  justify  the 
exercise  of  an  insecurity  clause  must' arise 
subsequent  to  the  date  of  the  mortgage. 
Meyer  v.  Michaels,  supra;  Campbell  v.  Dog- 
gett  (Miss.)   23  So.  371. 

So,  an  attachment  levy  upon  exempt  chat- 
tels, which  is  released  immediately  after  a 
mortgage  is  given  thereon,  is  not' sufficient  * 
cause  to  justify  a  seizure  thereof  by  the 
mortgagee  under  an  insecurity  clause.  '  Slin- 
go  V.  Steele-Wedeles  Co.  82  111.  App.  139. 

Although  a  mortgagee  is  authorized  to 
take  possession  and  sell  mortgaged  chattels 
at  any  time  he  deems  himself  insecure,  yet 
he  must  exercise  reasonable  diligence:  and. 
if  he  retains  perishable  property  until  ma- 
turity of  the  d^t  secured,  he  will  be  liable 
to  the  mortgagor  for  any  depreciation  in  the 
value  thereof  between  the  date  of  taking  pos- 
session and  making  the  sale.  Lomax  v. 
Walk,  33  Or.  385,  64  Pac.  199. 

Tlie  right  of  a  mortgagee  to  sell  before 
maturity  of  the  debt,  when  possession  is  tak- 
en under  a  danger  or  insecurity  clause,  is 
frequently  stipulated  for  in  the  mortgage, 
as  in  Schmittdiel  v.  Moore,  101  Mich.  590, 
60  N.  W.  279.  and  Cole  v.  Shaw,  103  Mich. 
505,  61  N.  W.  869. 
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the  interest  of  and  for  the  protection  of  the 
bank,  for  which  he  was  cashier,  under  the 
chattel  mortgage  which  it  held?  Answer. 
For  himself.  (6)  Did  Thorp,  at  the  time  he 
entered  upon  the  land  and  harvested  the 
wheat  in  question,  act  in  good  faith,  and  be- 
lieve that  it  was  necessary  for  him  to  do 
so  in  order  to  protect  his  interests  as  a  land- 
lord? Answer.  No.  (7)  Did  the  president 
of  the  bank  (Soper)  tell  Thorp,  cashier,  be- 
fore the  wheat  w^as  cut,  for  him  (Thorp)  to 
protect  the  interests  of  the  bank  under  the 
chattel  mortgage,  and  to  not  let  that  wheat 
get  away?    Answer.    Yes." 

Messrs.  Vandeveer  &  Martin  for  plain- 
tiff in  error. 

Mr.  W.  H.  Lewis  for  defendant  in  error. 

Benson,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  claims  that  the  findings  are 
not  supported  by  the  evidence.  There  was 
abundant  evidence  that  the  wheat  was  ripe 
and  falling  down  when  defendant  com- 
menced to  cut  it.  The  defendant  testified 
that  he  took  possession  and  cut  it  for  the 
bank  as  well  as  to  secure  his  own  interest. 
The  justice  before  whom  the  case  was  first 
tried  testified  that  Thorp  swore  that  he 
took  it  under  his  lien,  and  the  plaintiff's  at- 
torney testified  that  the  defendant  said  he 
took  it  under  the  lease,  but  he  also  testi- 
fied that  he  knew  that  the  defendant  had 
set  up  both  claims  in  his  answer,  which  were 
not  withdrawn.  In  the  light  of  this  evi- 
dence, and  the  finding  that  the  president  of 
the  bank  cautioned  the  defendant  to  protect 
its  interest  in  the  wheat,  it  is  difficult  to 
discover  any  warrant  for  finding  that  the  de- 
fendant intended  wrongfully  to  convert  the 
wheat  to  his  own  use.  It  is  also  difficult 
to  see  how  the  finding  that  he  did  not  har- 
vest the  wheat  for  the  bank  as  well  aa  for 
himself  is  supported.  His  statement  that 
the  quantity  sold  was  insufficient  to  cover 
the  expenses  appeared  to  be  true,  and  no 
further  disposition  of  the  wheat  was  made 
until  after  the  suit  was  brought.  The  plain- 
tiff might  have  proceeded  to  market  the 
remainder  of  the  wheat,  and  take  out  his 
interest,  and  this  we  must  presume  was  his 
purpose  when  he  exacted  from  the  defend- 
ant the  promise  to  let  the  rest  of  it  alone; 
or  he  might  have  allowed  the  defendant  to 
complete  the  marketing,  and  then  demanded 
an  accounting;  but,  instead  of  doing  either, 
he  sued  for  conversion.  The  findings  chal- 
lenge a  careful  scrutiny  of  the  instructions 
to  ascertain  if  there  was  any  error  that 
would  lead  the  jury  to  find  as  they  did. 
The  court  fairly  instructed  the  jury  upon 
the  right  of  the  defendant  to  harvest  the 
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wheat,  giving  in  substance  the  following  in- 
struction, requested  by  the  defendant,  ex- 
cepting however,  the  words  in  italics:  'If 
you  find  from  the  evidence  that,  at  the  time 
he  entered  and  had  the  wheat  cut,  he  was  act- 
ing in  the  interest  of  and  for  and  on  behalf 
of  the  bank,  as  well  as  for  himself,  and  that 
the  bank  deemed  itself  insecure,  then  his  ac- 
tions were  rightful  under  the  chattel  mort- 
gage, and  the  plaintiff  cannot  recover  in  this 
action,  and  your  verdict  should  be  for  th? 
defendant.  In  determining  this  Uut  guea- 
Hon  it  is  wholly  immaterial  whether  the 
hank  had  good  cause  to  deem  itself  insecure 
or  not,"  The  proposition  so  refused  was  a 
correct  statement  of  the  law.  Werner 
v.  Bergman,  28  Kan.  60,  42  Am.  Rep. 
152.  The  mortgage  contained  the  clause 
that  if  "the  party  of  the  second  part 
shall  deem  itself  insecure,  then  and  thence- 
forth it  shall  be  lawful  for  the  said  party 
of  the'  second  part,  or  its  authorized  agent, 
to  enter  upon  the  premises  of  the  said  party 
of  the  first  part,  or  any  other  place  or  places 
wherein  the  said  goods  and  chattels  afore- 
said may  be,  to  remove  and  dispose  of  the 
same,  and  all  the  equity  of  redemption  of 
the  said  party  of  the  first  part  at  public 
auction  or  private  sale.  ..."  Under 
this  clause  the  defendant  had  the  right  to 
take  possession  if  the  proper  officers  deemed 
the  bank  insecure,  and  whether  they  had 
just  cause  for  such  belief  was  not  an  issue 
to  be  tried. 

In  the  cross-examination  of  the  defend- 
ant he  was  asked  whether  he  had  proceeded 
to  advertise  the  wheat  for  sale  by  written 
or  printed  handbills.  An  objection  to  this 
question  w^as  overruled,  and  the  defendant 
answered  that  he  had  not.  This  was  an  er- 
roneous ruling.  No  demand  had  been  made 
for  such  proceedings  (Gen.  Stat.  1901, 
§  4263 ) ,  and  the  mortgagee  had  consented  to 
a  private  sale  by  provision  in  the  mortgage. 
The  finding  of  the  jury  that  the  defendant 
did  not  act  in  good  faith  in  harvesting  the 
wheat  may  have  been,  and  probably  was,  in- 
fluenced by  this  admission.  The  ruling  of 
the  court  would  naturally  lead  the  jury  to 
suppose  that  the  failure  to  advertise  was 
evidence  of  a  wrongful  purpose.  In  this  er- 
roneous ruling,  in  connection  with  the  fail- 
ure to  give  the  instruction  referred  to.  may, 
perhaps,  be  found  the  reason  why  the  jury 
found,  apparently  against  the  evidence,  that 
the  defendant,  in  harvesting  this  wheat,  in- 
tended thereby  to  convert  it  to  his  own  use 
in  violation  of  the  plaintiff's  rights,  and  nut 
for  the  protection  of  the  bank,  or  to  pro- 
tect his  own  interests  as  landlord.  Errors 
not  prejudicial  to  the  rights  of  the  defend- 
ant should  be  disregarded;  but  the  reason- 
able inference  from  the  findings,  in  view  of 
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the  fact  that  there  was  little  if  any  evi- 
dence so  support  them,  is  that  the  jury  was 
misled  thereby. 

The  judgment  is  teversed,  with  directions 
to  grant  a  new  trial. 


MICHIGAX  SUPREME  COURT. 

JOHN  QUINCY  ADAMS,  PlflF.  in  Err., 

V. 

HARRINGTON  HOTEL  COMPANY. 

(—  Mich.  — ,  117  N.  W.  661.) 

Contract    —    mutuality    —    statute     of 
frauds. 

Shipping  a  display  cabinet  which  an  hotel 
proprietor  has  contracted  in  writing  to  place 
on  the  counter  does  not  make  the  contract 
mutual,  so  that  it  can  be  enforced  against 
him,  when  not  signed  by  the  other  party, 
where  it  was  to  run  for  six  years,  with  a 
change  of  cabinet  every  two  years,  since  the 
undertaking  of  the  shipper  is  void  under 
the  statute  of  frauds. 

(September    10,    1908.) 

ERROR  to  the  Circuit  Court  for  St.  Clair 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damages  for  breach  of  contract  to  display 
an  adveriising  cabinet.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Avery  &  Walsh,  for  plaintiff  in 
error : 

The  proposal  was  accepted  by  furnishing 
the  cabinet,  and  the  defendant  then  became 
bound. 

Welch  v.  Whelpley,  62  Mich.  15,  4  Am. 
St.  Rep.  810,  28  N.  W.  744;  Employers' 
Liability  Assur.  Corp.  v.  « Grand  Rapids 
Bridge  Co.  139  Mich.  355,  102  N.  W.  975; 
Cooper  V.  Lansing  Wheel  Co.  94  Mich.  276, 
.34  Am.  St.  Rep.  341,  54  N.  W.  39;  People 
V.  Taylor,  2  Mich.  254 ;  Old  Colony  R.  Corp. 
V.  Evans,  6  Ciray,  25.  66  Am.  Dec.  394. 

Under  the  statute  of  frauds,  where  the 
contract  is  not  in  writing,  if  one  party,  re- 
lying on  the  agreement,  and  induced  there- 
by, has  executed  his  part  of  the  contract, 
the  other  party  may  be  compelled  to  per- 
form, or  to  respond  in  damages  if  specific 
))erformauce  is  withheld. 

Moayon  v.  Moayon.  114  Ky.  855,  60  L.R.A. 
421,  102  Am.  St.  Rep.  303,  72  S.  W.  33;  7 
Am.   &  Eng.   Enc.   Law,  p.   115;   Cooper  v. 


Note.  —  Search  fails  to  disclose  any  oth- 
er cases  passing  on  the  question  whether  a 
contract  involving  a  bailment  with  a  sub- 
stitution of  subject  of  bailment  at  inter- 
vals of  more  than  one  year  is  a  contract  not 
to  be  performed  within  one  year,  within  the 
meaning  of  the  statute  of  frauds. 
lOL.R.A.iN.S.) 


Lansing  Wheel  Co.  94  Mich.  272,  34  Am.  St. 
Rep.  341,  54  N.  W.  39;  Miller  v.  Smith,  140 
Mich.  524,  103  X.  W.  872;  Orr  v.  Kenny, 
160  Mich.  169,  114  N.  W.  228;  Mull  v. 
Smith,  132  Mich.  618,  94  N.  W.  183;  Em- 
ployers' Liability  Assur.  Corp.  v.  Grand 
Rapids  Bridge  Co.  supra. 

Messrs.  Phillips  &  Jenks,  for  defend- 
ant in  error: 

The  contract  was  unilateral  and  unen- 
forceable. 

Wilkinson  v.  Heavenrich,  68  Mich.  577, 
66  Am.  Rep.  708,  26  N.  W\  139;  Co-opera- 
tive Teleph.  Co.  ▼.  Katus,  140  Mich.  367, 
112  Am.  St.  Rep.  414,  103  N.  W.  814;  Die- 
trich V.  Hoefelmeir,  128  Mich.  145.  87  N.  W. 
Ill;  Davis  v.  Michigan  Mut.  L.  Ins.  Co. 
127  Mich.  659,  86  N.  W.  1021 ;  Mcllroy  v. 
Richards,  148  Mich.  694,  112  N.  W.  489. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  tried  before  the  circuit 
judge  without  a  jury.  At  the  request  of  the 
plaintiff  the  judge  made  findings  of  fact  and 
law.  The  court  rendered  judgment  for  de- 
fendant. Exceptions  were  taken  to  his  find- 
ings. The  case  is  brought  here  by  writ  of 
error.  The  facts  are  not  in  dispute.  The 
defendant  delivered  to  the  plaintiff  a  paper 
reading  as  follows: 

Port  Huron,  6-16,  1903. 
In  consideration  of  the  Adams  Advertis- 
ing Agency  of  Omaha,  Neb.,  supplying  us 
with  one  of  their  ink  well  and  stationary 
counter  cabinets,  like  photo  of  Los  Angeles, 
Mexican  onyx  ft  silver  holding,  etc.,  light, 
free  of  charge,  we  agree  to  place  same  upon 
our  office  counter  and  make  it  a  permanent 
fixture  thereon  for  a  term  of  two  years.  We 
agree  to  keep  said  cabinet  in  good  order, 
and  refer  our  guests  seeking  purchases  or 
professional  services  to  the  cards  thereon 
whenever  opportunity  affords.  This  con- 
tract is  made  for  a  term  of  six  years,  with 
a  change  of  cabinet  each  two  years. 

A.  C.  Stuart, 
Manager,  Harrington  Hotel. 

This  paper  was  not  signed  by  plaintiff, 
nor  did  he  sign  any  other  paper  relating 
thereto.  He  solicited  advertisements  from 
the  business  men  at  Port  Huron,  which  he 
expected  to  place  in  the  cabinet,  for  which 
they  were  to  pay  him  $318.  The  cabinet 
was  shipped  to  the  defendant,  who  notified 
plaintiff  that  it  would  not  be  received,  and 
was  subject  to  his  order,  and  it  was  re- 
turned to  plaintiff.  Plaintiff  claims  he  is 
entitled  to  a  judgment  for  $318,  the  amount 
he  would  have  received  for  the  advertise- 
ments. 

The    court   found    that   the   cabinet   was 
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suitable  in  workmanship  and  in  material, 
and  was  in  full  performance  of  the  require- 
ments of  the  agreement,  but  held  that  the 
agreement  was  unilateral,  and  the  plaintiff 
was  not  bound  by  its  terms.  Counsel  for 
plaintiff  in  error  insist  that  "a  promise 
upon  a  condition  to  be  performed  by  the 
other  party  is  a  valid  contract  when  the 
condition  is  performed.  It  is  then  clothed 
with  a  valid  consideration  which  relates 
back  to  the  promise,  and  it  then  becomes 
\rtlid  an  an  exprc'ss  promise.  People  v. 
Taylor,  2  Mich.  254.  Want  of  mutuality  in 
the  inception  of  a  contract  may  be  remedied 
by  subsequent  conduct  of  the  parties  or  by 
the  execution  of  the  agreement.  7  Am.  & 
Eiig.  Enc.  of  Law,  p.  115.  .  .  .  It  is 
now  generally  held  that  if  a  proposition  be 
made,  to  be  accepted  within  a  given  time,  it 
constitutes  a  continuing  offer,  which,  how- 
ever, may  be  retracted  at  any  time.  But  if, 
at  any  time  before  it  is  retracted,  it  is  ac- 
cepted, such  offer  and  acceptance  constitute 
a  valid  contract.  Cooper  v.  Lansing  Wheel 
Co.  94  Mich.  272,  34  Am.  St.  Rep.  341,  54 
N.  W.  39;  Miller  v.  Smith,  140  Mich.  524, 
103  N.  W.  872;  Orr  v.  Kenny,  150  Mich. 
159,  114  N.  W.  228.  .  .  .  Where  vendee 
accepts  the  proposal  and  pays  money  on  it, 
the  element  of  mutuality  is  supplied  and  the 
contract  is  binding.  Mull  v.  Smith.  132 
Mich.  618,  94  N.  W.  183.  In  our  case  the 
expenditure  of  money  on  the  cabinet  and 
sending  it  to  defendant  supplies  the  element 
of  mutuality."  One  trouble  with  this  con- 
tention is  that  it  overlooks  some  of  the  con- 
ditions stated  in  the  paper  signed  by  the 
defendant.  It  is  stated  therein  that  the  cab- 
inet shall  be  placed  upon  the  office  counter 
and  made  a  permanent  fixture  thereon  for 
two  years.  It  is  also  stated  therein,  "this 
contract  is  made  for  a  term  of  six  years, 
with  a  change  of  cabinet  each  two  years.' 
It  is  apparent  that  the  contract,  if  it  is  to 
be  regarded  as  a  contract,  cannot  by  its 
terms  be  completed  in  one  year.  It  is  also 
evident  that  the  change  of  cabinet  each  two 
years  must  be  made  by  plaintiff,  and  yet  he 
has  signed  no  agreement  to  make  said 
change.  It  is  clear,  we  think,  that  the  con- 
tract is  void  under  the  provisions  of  §  9515, 
Comp.  I^ws.  1897,  because  the  agreement 
which  is  to  be  performed  by  the  plaintiff 
cannot  be  performed  in  one  year  from  the 
making  of  the  agreement.  See  Wilkin Rr:i 
V.  Heavenrich,  58  Mich.  574,  55  Am.  Rep. 
708,  26  N.  W.  139,  where  there  is  a  full  dis- 
cussion  of  the  principle  involved.  See  also 
Davis  V.  Michigan  Mut.  L.  Ins.  Co.  127 
Mich.  559,  86  N.  W.  1021;  Co-Operative 
Teleph.  Co.  v.  Katus,  140  Mich.  367,  112 
Am.  St.  Rep.  414,  103  N.  W.  814;  Mcllroy 
▼.  Richards,  148  Mich.  694,  112  X.  W.  489. 

Judsrment  is  affirmed. 
I9L.R.A.(N.S.) 


NEW  HAMPSHIRE  SVPRE^IE 
COURT. 

DELIA  V.  MORAN 

V. 

DOVER.     SOMERSWORTH.     &     ROCHES- 
TER STREET  RAILWAY  COMPANY. 

(74   N.   H.   500,   69   Atl.   884.) 

Damages  —  neglig:ent  i]1Jurl€^s  —  physi- 
cian's services. 

Direct  evidence  of  the  value  of  a  physi- 
cian's serNices  in  treating  one  injured  by 
another's  negligence  is  not  necessary  to  au- 
thorize an  allowance  therefore  against  the 
person  responsible  for  the  injury,  where  the 
fact  of  his  employment  and  the  nature  and 
extent  of  the  treatment  are  nhown.  but  the 
jury  may  fix  the  value  from  their  own 
knowledge  and  experience. 

(May  6,    1908.) 


Case  Note,  —  AUo^vanee  for  phyttieian*^ 
ftervieeH  in  action  for  personai  iw- 
jurieSf  u^Uhout  evUlenee  of  the  vaiuf 
thereof. 

It  is  agreed  that  in  personal  injury  cases, 
if  plaintiff  is  entitled  to  recover  at  all,  an 
element  of  his  damages  is  the  necessary  and 
reasonable  expense  incurre<l  by  him  for  med- 
ical treatment  for  the  injury  suffered.  8 
Am.  A  Eng.  Enc.  I^w.  p.  645.  But  there  is 
a  conflict  as  to  whether  such  expenses  should 
be  considered  by  the  jury  in  the  absence  of 
any  evidence  as  to  the  value  thereof. 

A  rule  identical -with  that  in  the  headnote 
to  the  above  case  was  announced  by  the  court 
in  a  short  opinion,  and  without  citing  any 
authorities,  in  the  recent  case  of  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Stell  (Ark.)  112  S.  W. 
876. 

In  Western  Gas  Constr.  Co.  v.  Danner.  38 
C.  C.  A.  528,  97  Fed.  882,  the  evidence  tend- 
ed to  show  that  plaintitTs  physician  would 
charge  .$100  for  his  services,  but  there  was 
no  direct  evidence  as  to  the  value  of  such 
services  or  the  reasonableness  of  such  sum. 
It  was  held  that  it  was  proper  to  submit 
this  to  the  jury  as  an  item  of  the  damages 
for  their  consideration. 

In  Scullane  v.  Kellogg.  169  Maas.  544.  48 
N.  E.  622,  it  was  held  that  although  there 
was  no  distinct  proof  of  the  amount  of  the 
expenses  for  medical  attendance,  yet.  in  view 
of  the  evidence  showing  the  exact  number 
of  times  plaintiff  was  treated  by  the  physi- 
cian, the  jury  might  allow  a  reasonable  sura. 

In  McOarrahan  v.  New  York.  X.  H.  &  H. 
R.  Co.  171  Mass.  211,  50  N.  E.  610.  it  was 
held  not  erroneous  to  charge  the  jury  that: 
*'There  is  evidence  in  the  case  as  to  medical 
attendance.  Dr.  Coxwell  told  you  the  num- 
ber of  visits  he  had  made,  to*  the  plaintiff 
for  the  purpose  of  treating  him.  There  is 
no  evidence  as  to  what  the  ordinary  charge 
for  such  a  visit  is.  There  is  no  evidence 
as  t^)  what  the  charges  of  Dr.  Coxwell  ordi- 
narily are.  ...  I  must  assume  that 
you  have  some  knowledge,  in  common  with 
men  in  general,  as  to  the  charges  ordinarily 
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171 XCEPTIONS  by  defendant  to  rulings  of 
J  the  Superior  Court  of  Strafford  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence,  which  resulted  in  a  verdict  in 
plaintifT*8  favor.     Overruled. 

Among  other  evidence  offered  by  plain- 
tiff, nhe  proved  that  she  had  employed  phy- 
sicians to  treat  her  for  the  injuries,  and 
she  also  showed  the  nature  and  extent  of 
the  treatment,  but  no  evidence  was  of- 
fered as  to  the  value  or  cost  of  the  serv- 
ices. Upon  this  state  of  the  record  defend- 
ant requested  an  instruction  that  there 
could  be  no  recovery  for  medical  attend- 
ance and   services   of  physicians. 

Further  facts  appear  in  the  opinion. 


Mr.   Samuel   W.    Emery   for  defendant. 

Messrs.  Kivel  &  Hughes,  for  plaintiff: 

It  is  not  necessary  for  a  plaintiff  to  put 
in  testimony  as  to  the  actual  charges  made 
for  medical   attendance. 

Scullane  v.  Kellogg,  169  Mass.  544,  48 
N.  E.  622;  McGarrahan  v.  New  York,  X. 
H.  &  H.  R.  Co.  171  Mass.  211,  50  X.  K. 
610;  Hopkins  v.  Atlantic  &  St.  L.  R.  Co.  3<) 
N.  H.  9,  72  Am.  Dec.  287 ;  Holyoke  v.  Grand 
Trunk  R.  Co.  48  X.  H.  541;  Turner  v.  Bos- 
ton &  M.  R.  Co.  158  Mass.  261,  33  X.  E. 
520;  Cornell  v.  Putnam,  58  X.  H.  534;  Parks 
v.  Boston,  15  Pick.  199;  Bradford  v.  Cunard 
S.  S.  Co.  147  Mass.  55, 16  N.  E.  719 ;  Murdock 
V.  Sumner.  22  Pick.  166;  Clark  v.  Manches- 
ter, 64  N.  H,  471,  13  Atl.  867;  Huntress  v. 
Boston  &  M.  R.  Co.  66  N.  H.  185,  49  Am. 


made  by  physicians  for  attendance  and  serv- 
ices such  as  you  find,  upon  the  evidence  in 
this  case,  have  been  rendered,  and  you  may 
avail  -yourselves  of  that  knowledge  for  the 
purpose  of  determining  what  sum  the  plain- 
tiff should  have  by  reason  of  the  expense 
he  has  properly  and  reasonably  incurred  in 
endeavoring  to  effect  a  cure." 

In  Farley  v.  Charleston  Basket  Jk  Veneer 
Co.  61  S.  C.  222,  28  S.  E.  193,  401,  the  court 
said:  'There  was  testimony  to  the  effect 
that  the  plaintiff  employed  physicians  who 
rendered  him  professional  services  for  which 
tlie  law  implied  a  liability  on  his  part 
for  reasonable  compensation;"  and  held  that 
it  was  proper  to  instruct  the  jury  that  he 
was  entitled  to  recover  compensation  for 
medical  expenses. 

A  great  majority  of  the  cases  have  held, 
however,  that  there  could  be  no  recovery  for 
such  services  without  proof  of  their  value 
and  their  reasonableness. 

Thus,  in  Brown  v.  White,  202  Pa.  297,  58 
L.R.A.  321,  51  Atl.  962,  the  court  said  that 
"the  average  juryman  is  not  a  professional 
man,  and  is  not  presumed  to  know  the  value 
of  such  services;"  and  held  that,  in  the  ab- 
^«nce  of  any  evidence  of  the  value  of  a  phy- 
sician^s  services  rendered  necessary  because 
c»f  a  persona]  injury,  or  of  what  such  serv- 
ices were  reasonably  worth,  the  plaintiff  was 
not  entitled  to  recover  anything  on  account 
thereof. 

In  Cudahy  Packing  Co.  v.  Broadbent,  70 
Kan.  536,  79  Pac.  126,  it  was  held  to  be  a 
matter  of  mere  speculation,  entirely  unwar- 
ranted, to  permit  the  jury  to  find  the  value 
of  a  physician's  services,  in  a  personal  in- 
jury case,  from  the  statement  that  they  were 
rendered,  accompanied  by  a  statement,  some- 
what detailed,  of  their  value  and  extent. 

In  Carter  v.  Xunda,  55  App.  Div.  501,  66 
N.  Y.  Supp.  1059.  it  appeared  that  from  the 
time  of  the  accident  plaintiff  was  visited 
thirty-one  times  by  a  physician,  but  no  evi- 
<lence  was  offered  as  to  the  value  of  these 
services.  It  was  held  error  for  the  trial 
court  to  call  the  attention  of  the  jury  to  the 
number  of  visits  made  by  the  physician, 
and  to  state  that  the  value  of  these  services 
was  a  question  for  them  to  decide.  The 
19L.R.A.(X.S.) 


appellate  court  said:  "There  is  no  fixed 
and  definite  schedule  of  charges  of  which  a 
jury  make  take  judicial  notice  by  which 
the  value  of  professional  services  may  be 
determined,  and  their  value  is  not  a  matter 
of  such  common  knowledge  that  jurors  may 
be  permitted  to  appraise  the  same  unaided 
by  other  evidence." 

In  Gibler  v.  Terminal  R.  Asso.  203  Mo. 
208,  101  S.  W.  37,  11  A.  &  E.  Ann.  Cas.  1194, 
where  there  was  no  evidence  that  plaintiff 
paid  anything  for  his  physicians'  services, 
and  he  testified  that  he  did  not  know  the 
amount  of  his  doctors'  bills,  it  was  held 
that,  although  the  evidence  showed  the  num- 
ber of  professional  visits  made  by  the  physi- 
cians, it  was  error  to  charge  the  jury  that,  if 
they  found  for  plaintiff,  they  could  allow 
him  for  any  expenses  incurred  by  him  for 
medical  attention. 

In  Xelson  v.  Metropolitan  Street  R.  Co. 
113  Mo.  App.  659,  88  S.  W.  781,  it  was  held 
that  where  the  evidence  failed  to  show  either 
the  amount  of  a  physician's  charge  or  the 
reasonable  value  of  his  services,  there  was 
an  entire  failure  of  proof  of  this  item,  and 
the  jury  should  not  have  been  permitted  to 
speculate  in  an  effort  to  award  full  compen- 
sation for  actual  damages  suffered. 

Where  it  is  shown  that  services  were  ren- 
dered by  physicians,  but  there  is  no  evidence 
showing  the  vaflue  of  the  services  or  the 
amount  of  the  expenses  incurred  therefor,  it 
is  error  to  instruct  the  jury  that,  in  deter- 
mining the  damages,  they  can  or  should  take 
into  consideration  such  expenses.  Chicago, 
St.  L.  &  P.  R.  Co.  V.  Butler,  10  Ind.  App. 
244,  38  X.  E.  1 ;  Reed  v.  Chicago,  R.  I.  & 
P.  R.  Co.  57  Iowa,  23,  10  X.  W.  285;  Duke 
V.  Missouri  P.  R.  Co.  99  Mo.  347,  12  S,  W. 
636. 

W^here  there  is  no  testimony  tending  to 
show  the  amount  of  the  charges  made  by 
the  attending  phy»;ician,  or  what  such  serv- 
ices were  reasonably  worth,  it  is  error  to 
submit  this  item  to  the  jury,  although  it  is 
shown  that,  on  account  of  the  injuries,  the 
physician  attended  the  plaintiff.  Houston 
&  T.  C.  R.  Co.  V.  Garcia  (Tex.  Civ.  App.) 
90  S.  W.  713;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Craft  (Tex.  Civ.  App.)  102  S.  W.  170. 
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St.  Rep.  GOO,  34  Atl.  154;  Head  t.  Har- 
grave,  105  U.  S,  45,  26  L.  ed.  1028;  Low  v. 
Connecticut  &  P.  R.  Co.  45  N.  H.  370. 

Peaslee,  J.,  delivered  the  opinion  of  the 
court : 

So  far  as  a  fact  in  issue  is  one  upon  which 
men  in  general  have  "a  common  fund  of  ex- 
perience and  knowledge,"  the  jury  may  use 
this  information  in  making  up  their  minds. 
4  Wigmore,  Ev.  §  2570.  Such  knowledge 
dispenses  with  the  necessity  for  introducing 
evidence  on  the  subject.  It  is  also  said 
that  **the  scope  of  this  doctrine  is  narrow. 
It  is  strictly  limited  to  a  few  matters  of 
elemental  experience  in  human  nature, 
commercial  affairs,  and  everyday  life."  Ibid. 

It  is  apparent  that  the  rule  laid  down 
cannot  be  applied  with  mathematical  exact- 
ness. Upon  the  particular  question  in- 
volved in  this  case  the  courts  are  divided. 
A  considerable  number  hold  with  more  or 
less  strictness  to  the  theory  that  the  value 
of  the  services  of  a  physician  must  be 
shown  by  evidence.  Brown  ▼.  White,  202 
Pa.  297,  58  L.R.A.  321,  51  Atl.  962;  Hobbs 
V.  Marion,  123  Iowa,  726,  99  N.  W.  677; 
Nelson  v.  Metropolitan  Street  R.  Co.  113 
Mo.  App.  659,  88  S.  W.  781;  Houston  & 
T.  C.  R.  Co.  V.  Garcia  (Tex.  Civ.  App.)  90 
8.  W.  713.  Compare  with  these  cases  the 
following:  Kelley  v.  Mayberry  Twp.  154  Pa. 
440,  26  Atl.  595  (jurors  allowed  to  esti- 
mate the  value  of  a  wife's  services  to  her 
husband) ;  Northern  Texas  Traction  Co.  t. 
Mull  ins,  44  Tex.  Civ.  App.  666,  99  S.  W. 
433  (jurors  allowed  to  take  into  considera- 
tion the  fact  that  future  medical  attend- 
ance would  probably  be  necessary)  ;  Murray 
V.  Missouri  P.  R.  Co.  101  Mo.  236,  20  Am. 
St.  Rep.  601,  13  S.  W.  817   (jurors  allowed 


to  find  the  value  of  the  services  of  a  nur8\ 
the  measure  being  "their  own  knowledgv? 
and  experience").  In  other  jurisdiction > 
the  rule  is  that  jurors  '*have  some  knowl- 
edge in  common  with  men  in  general  as  to 
the  charges  ordinarily  made  by  physicians 
for  attendance  and  services,"  and  that  they 
may  avail  themselves  of  that  knowledge 
"for  the  purpose  of  determining  what  sum 
the  plaintiff  should  have  by  reason  of  the 
expense  he  has  properly  and  reasonably  in- 
curred in  endeavoring  to  effect  a  cure." 
McGarrahan  v.  New  York,  N.  H.  4  H.  R. 
Co.  171  Mass.  211,  217,  220,  50  N.  E.  610. 
611;  Scullane  v.  Kellogg,  169  Mass.  544,  4K 
N.  E.  622;  Feeney  v.  Long  Island  R.  Co. 
116  N.  Y.  376,  6  L.R.A.  544,  22  N.  E.  402; 
Western  Gas.  Constr.  Co.  v.  Danner,  38  C. 
C.  A.  628,  97  Fed.  882.  The  Utter  ruling 
appears  the  more  reasonable,  and  is  in  ac- 
cordance with  the  practice  at  niai  prius 
in  this  state.  It  would  be  difficult  to  con- 
ceive of  a  matter  with  which  all  men  are 
more  certainly  called  upon  to  deal  than  the 
employment  and.  payment  pf  a  physician. 
Knowledge  on  the  subject  of  doctors'  bills 
is  as  general  as  upon  almost  any  question 
of  everyday  life.  If  more  satisfactory  proof 
was  available,  it  might  have  been  produced 
by  the  defendant,  had  it  not  preferred  to 
allow  the  case  to  rest  here;  and  the  fact 
that  other  evidence  was  not  introduced  by 
the  plaintiff  was  l^itimate  ground  for  ar- 
gument that  probably  the  bills  were  of 
small  amount.  Boucher  v.  Larochelle,  74 
N.  H.  433,  15  L.R.A.(N.S.)  416,  68  AtL 
870. 

Exception  overruled* 

All  concur. 


And  so  it  has  been  held  although  the  evi- 
dence showed  the  amount  charged  by  the 
pliy»ician,  but  did  not  show  the  reasonable 
value  of  such  services.  Bowsher  v.  Chicago, 
B.  &  Q.  R.  Co.  113  Iowa,  16,  84  N.  W.  958; 
Houston  &  T.  C.  R.  Co.  v.  Pereira  (Tex.  Civ. 
App.)   45  S.  W.  767. 

In  International  &  G.  N.  R.  Co.  ▼.  Samp- 
son (Tex.  Civ.  App.)  64  S.  W.  692,  it  was 
held  that  proof  that  doctors'  bills  were  in- 
curred and  paid  would  not  authorize  their 
submission  as  elements  of  damages  to  the 
jury  in  the  absence  of  evidence  that  the  bills 
were  reasonable  in  amount. 

In  Schmitt  v.  Dry  Dock,  E.  B.  &  B.  R.  Co. 
3  N.  Y.  S.  R.  257,' it  was  held  error  to  ad- 
mit the  phj'sician's  bill  in  evidence,  there 
being  no  proof  that  the  bill  had  been  paid 
or  that  the  services  were  worth  the  amount 
charged. 

In  Schimpf  v.  Sliter,  64  Hun,  463,  19  N. 
Y.  Supp.  644.  it  was  held  error  to  allow 
pri)of  of  the  amount  paid  by  plaintiff  to  his 
physician  without  showing  the  value  of  the 
services. 
19L.R.A.(N.S.) 


In  Clarke  v.  Westcott,  2  App.  Div.  603,  37 
N.  Y.  Supp.  1111,  affirmed  without  opinion 
in  158  N.  Y.  736,  53  N.  E.  1124,  it  was  held 
that  plaintiff  could  show  the  amount  ac 
tually  paid  his  physicians,  but  the  court  in- 
timated that,  in  the  absence  of  any  other 
evidence  as  to  the  value  of  the  services,  a 
motion  at  the  end  of  the  case  to  strike  out 
the  evidence  as  to  the  bills  and  their  pay- 
ment should  be  granted. 

In  Wheeler  v.  Tyler  Southwestern  R,  Co. 
91  Tex.  366,  43  S.  W.  876,  it  was  held  that 
where  there  was  no  proof  of  the  value  of 
the  medical  services  rendered,  or  that  the 
amount  of  the  bill  paid  by  plaintiff  was 
reasonable  compensation  for  such  services, 
it  was  error  to  submit  to  the  jury  the  ques- 
tion of  the  medical  bill. 

In  Houston  &  T.  C.  R.  Co.  t.  Kimbell 
(Tex.  Civ.  App.)  43  S.  W.  1049,  it  was  held 
that  where  there  was  no  evidence  as  to  the 
expense  incurred  by  plaintiff  for  medical  at- 
tention, it  was  error  to  charge  the  jury 
that,  if  they  found  for  plaintiff,  they  should 
assess  such  damages  as  would  compensate 
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him  for  the  expenses  incurred  in  procuring 
medical  attention. 

In  Houston  E.  &  W.  T.  R.  Co.  v.  Richards, 
20  Tex.  Civ.  App.  203,  49  S.  W.  687,  it  was 
held  that  no  recovery  for  medical  expenses 
was  allowable  where  there  was  no  proof  of 
the  amount  of  the  outlay. 

In  Galveston,  H.  &  S.  A.  R.  Co.  v.  Thorns- 
berry  (Tex.  Civ.  App.)  17  S.  W.  621,  it  was 
held  error  to  instruct  the  jury  that  they 
could  award  damages  for  expenses  incurred, 
when  there  was  evidence  of  protracted  med- 
ical treatment,  but  no  proof  of  any  expenses 
incurred  therefor. 

In  Dallas  Consol.  Electric  Street  R.  Co. 
V,  Ison,  37  Tex.  Civ.  App.  219.  83  S.  W.  408, 
it  was  held  that  where  plaintiff  had  the 
services  of  several  physicians,  and  the  value 
of  the  services  of  one  was  shown,  but  the 
value  of  the  services  rendered  by  the  others 
was  not  shown,  it  was  error  to  instruct  the 
jury,  without  qualification,  to  allow  for  med- 
ical attention. 

In  Fry  v.  Hillan  (Tex.  Civ.  App.)  37  S. 
W.  359,  it  was  held  that  where  the  evidence 
showed  that  plaintiff  had  employed  doctors 
for  a  long  time,  but  there  was  no  evidence 
as  to  the  amount  expended  for  such  services, 
it  was  error  to  instruct  the  jury  that  they 
might  find  for  the  amount  expended  for  med- 
ical attention. 

In  Scott  V.  Banks,  44  App.  Div.  28,  60 
N.  Y.  Supp.  397,  it  was  held  that  where  the 
evidence  showed  that  plaintiff  was  attended 
by  two  physicians  for  a  considerable  period 
of  time,  but  there  was  no  evidence  of  the 
value  of  such  services,  the  jury  was  not 
warranted  in  awarding  damages  for  the 
same;  and  the  court  should  so  charge. 

In  St.  Louis  Southwestern  R.  Co.  t. 
Haynes  (Tex.  Civ.  App.)  86  S.  W.  934,  it 
was  held  that  where  there  was  no  proof 
whatever  of  the  amount  contracted  to  be 
paid  for  medical  services,  and  no  evidence 
as  to  the  reasonable  value  of  such  services, 
the  jury  should  have  been  instructed  not  to 
allow  any  sum  for  such  services. 

In  Joliet  V.  Henry,  11  III.  App.  154,  it 
was  held  that  although  it  was  proved  that 
services  were  rendered  by  a  surgeon,  instruc- 
tions given  for  plaintiff  in  relation  to  dam- 
ages recoverable,  which  included  "expenses 
incurred  in  being  cured,  if  any,"  were  erro- 
neous, there  being  no  evidence  tending  to 
show  what  amount  was  charged,  agreed  on, 
or  reasonably  deserved  for  such  services. 

In  Bedford  v.  Woody,  23  Ind.  App.  401,  55 
N.  £.  499,  where  but  a  small  part  of  a 
physician's  bill  had  been  paid,  and  there 
was  no  evidence  of  the  reasonable  valu^  of 
the  physician's  services,  it  was  held  not  al- 
lowable to  ask  the  physician,  while  testify- 
ing as  a  witness,  to  state  the  amount  of 
plaintiff's  indebtedness  to  him  on  account  of 
medical  services  rendered  because  of  the  in- 
jury. 

In  Gumb  v.  Twenty-third  Street  R.  Co. 
114  N.  Y.  411,  21  K  E.  993,  it  was  held 
error  to  permit  plaintiff  to  show  how  much 
his  physician  charged  him,  without  giving 
evidence  of  payment,  or  any  evidence  of  the 
value  of  the  services  except  the  incidental 
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remark  of  the  physician,  on  the  witness 
stand,  that  his  bill  was  very  small. 

In  Heater  v.  Delaware,  L.  &  W.  R.  Co. 
90  App.  Div.  495,  86  N.  Y.  Supp.  524,  it  was 
held  that  an  estimate  made  by  a  country 
physician  without  accurate  knowledge  of  the 
nature  or  extent  of  the  services  rendered 
was  not  adequate  proof  of  the  value  of  such 
services  upon  which  to  base  a  judgment  for 
liability  incurred  therefor. 

In  Sotebier  v.  St.  Louis  Transit  Co.  203 
Mo.  702,  102  S.  W.  651,  it  was  held  that 
where  the  injury  is  permanent,  and  the  evi- 
dence shows  that  the  character  of  the  injury 
is  such  that  plaintiff  will  propably  need  med- 
ical attention  in  the  future,  the  jury  may 
be  instructed  to  allow  such  sum  therefor  as 
the  evidence  and  facts  in  the  case  show 
would  be  just  and  reasonable  for  such  serv- 
ices, although  there  is  no  evidence  of  the 
reasonable  value  thereof. 

In  Feeney  v.  Long  Island  R.  Co.  116  N.  Y. 
376,  5  L.R.A.  544,  22  N.  E.  402,  where  re- 
covery was  not  complete  at  the  time  of  the 
trial,  the  court  said:  "The  nature  and  ex- 
tent of  the  medical  services  having  been 
proved,  it  was  competent  for  the  jury  to 
consider  the  evidence  in  assessing  the  dam- 
ages, and  to  award  at  least  a  nominal  sum 
for  professional  treatment." 

But  in  Page  v.  Delaware  &  H.  Canal  Co. 
34  App.  Div.  618,  64  N.  Y.  Supp.  442,  it  was 
held  that  there  could  be  no  recovery  for  fu- 
ture medical  services  in  the  absence  of  evi- 
dence showing  the  character,  probable  dura- 
tion,  and  value  of  such  services. 


NEW   JERSEY   COURT    OF   ERRORS 
AND  APPEALS. 

SARA  V.  TOMLINSON,  Plff.  in  Err., 

V. 

ARMOUR  &  COMPANY. 
(76  N.  J.  L.  748,  70  Atl.  314.) 

Appeal  —  demurrer  —  Judgment. 

1.  A  judgment  in  favor  of  either  party, 
upon  demurrer  to  a  declaration,  is  a  final 
judgment,  reviewable  on  error. 

Same  —  Informal  jndinnent. 

2.  The  record  returned  to  a  writ  of  error, 
besides  reciting  the  plaintiff^s  declaration 
and  the  demurrer  thereto,  set  forth  simply 
that  the  court  below,  having  heard  argument 
upon  the  demurrer  and  duly  considered  the 

Headnotes  by  Pitney,  C. 

Case  Note,  —  TAahility  of  manufacturer, 
pacTceTt  or  vendor  to  pernons  not  in 
privity  of  contract,  for  injury  from 
defects  in  article  sold. 

This  note  is  confined  strictly  to  contracts 
of  sale,  and  therefore  does  not  include  cases 
involving  the  liability  of  those  who  have 
contracted  to  construct  buildings,  elevators, 
and  the  like,  for  injuries  resulting  to  third 
persons  from  the  contractor's  negligence  in 
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same,  did  order  that  the  demurrer  be  sus- 
tained, with  costs;  there  being  no  more  for- 
mal entry  of  judgment  nor  any  award  of  a 
specific  sum  for  costs.  After  joinder  in  er- 
ror and  argument  of  the  cause  upon  the  mer- 
its,— Held,  that,  for  purposes  of  review,  the 
judgment  as  returned  was  sufficient  in  8ub> 
stance,  and  would  be  treated  as  if  amended 
in  the  court  of  review  with  respect  to  mat- 
ters of  form. 
Same  —  Joinder  in  error  —  effect. 

3.  The  conimcm  joinder  in  error  amounts 
to  an  admission  by  defendant  in  error  that 
what  is  returned  as  the  record  of  the  judg- 
ment below  is,  in  truth,  the  record  thereof ; 
HO  that,  after  joinder  in  error,  neither  party 
can  of  right  allege  diminution,  or  have  a 
certiorari. 

Same  —  ideo  consideratuni  est. 

4.  The  technical  phrase  ideo  oonsideratum 
est  is  not  necessary^  to  constitute  such  a 
judgment  as  will  support  a  writ  of  error. 
The  want  of  this  technical  phrase,  being  a 
defect  of  form  merely,  may  be  amended,  if 
necessary,  in  the  court  of  review. 


Poisoned  food  —  Injury  to  consumer  — 
iiabiifty. 

5.  A  declaration  setting  forth  that  de- 
fendant was  engaged  in  the  business  of  put- 
ting np  in  tin  cans  or  vessels,  and  vending, 
meats  for  food  and  domestic  use,  and  did 
put  up  a  certain  can  of  ham  for  food  and 
domestic  use,  which  was  sold  by  the  de- 
fendant to  a  retail  dealer,  to  be  sold  to  cus- 
tomers and  patrons;  that  plaintiff  purchased 
said  can  of  ham  from  said  retailer  for  food 
and  domestic  use;  that  the  defendant  negli- 
gently put  up  in  said  can  of  ham  disea^eil, 
unfit,  and  unwholesome  ham,  which  was  del- 
eterious and  poisonous  to  the  human  body 
and  health;  and  that  the  plaintiff,  without 
fault  or  negligence  on  her  part,  ate  a  piece 
of  ham  taken  from  said  can,  and  in  conse^ 
quence  thereof  became  poisoned  and  sick 
with  ptomaine  poison, — Held,  to  set  forth  a 
good  cause  of  action,  notwithstanding  the 
absence  of  scienter. 

Food  —  canned  goods  —  duty  of  mann- 
factnrer. 

6.  Irrespective  of  the  presence,  or  absence. 


fulfilling  his   contract  of  construction.     It  * 
also  excludes  cases   involving  the   liability  I 
of  druggists  to  strangers  for  injuries  ripsult- 1 
ing  from   drugs   or   poisons   sold   by   them, 
that  question   being  discussed   in   the   case 
note  to  McKibbin  v.  Bax,  13  L.R.A.(N.S.) 
646. 

As  to  the  specific  branch  of  this  general 
question  presented  in  Tomlinson  v.  Abmoub 
&  Go.  the  liability  of  a  packer  or  manufac- 
turer of  food  to  the  ultimate  consumer  who 
purchased  the  same  from  a  middleman,  there 
is  but  little  authority,  as  an  extensive  search 
has  disclosed  but  three  other  cases  involving 
that  particular  problem,  and  these  are  not  in 
accord. 

In  Salmon  v.  Libby,  McNeil  ft  Libby,  219 
111.  421,  76  N.  E.  673,  reversing  114  111.  App. 
258,  a  declaration  was  held  to  be  good  which 
set  out  a  statute  permitting  a  recovery  for 
the  death  of  a  person  caused  by  the  wrong- 
ful act  or  omission  of  another,  and  which 
alleged  that  defendant  negligently  and  im- 
properly prepared  and  manufactured  mince- 
meat so  that  the  same  became  poisonous  and 
destructive  to  human  life  when  used  as  food; 
and  that  the  plaintiff's  testator,  while  law- 
fully partaking  of  the  same,  was  poisoned 
and  died  in  consequence  thereof;  though  it 
also  showed  that  the  plaintiff's  testator  did 
not  purchase  the  mince-meat  directly  from 
the  defendant.  The  question  of  the  liability 
of  a  packer  to  persons  not  in  privity  of  con- 
tract with  him  was  not  discussed,  as  the 
s()ecific  objection  to  the  declaration  was  that  | 
it  failed  to  state  the  particular  negligence 
complained  of. 

To  the  same  effect  is  Craft  v.  Parker.  W. 
&  Co.  96  Mich.  245,  21  L.R.A.  139,  65  N.  W. 
812,  which  was  an  action  to  recover  for  in- 
juries caused  by  eating  spoiled  bacon  sold  by 
tlie  defendant  to  the  plaintiff's  brother,  and 
in  which  the  court,  in  reversing  a  judgment 
for  the  defendant,  said  that,  if  the  defendant 
was  negligent  in  selling  meats  that  were  dan- 
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gerous  to  those  who  ate  them,  he  would  be 
liable  for  the  consequences  of  his  act  if  he 
knew  the  meats  to  be  dangerous  or  by  prop- 
er care  on  his  part  could  have  known  their 
condition.  Here,  too,  the  court  refrained 
from  any  discussion  of  the  question  of  tlie 
manufacturer's  liability  to  third  persons. 

There  is,  however,  a  dictum  in  Bishop  v. 
Weber,  1.39  Mass.  411,  52  Am.  Rep.  715,  1 
N.  E.  164,  that  a  caterer  who  furnished  im- 
proper and  unwholesome  food,  by  which  the 
guests  of  his  customer  were  made  sick,  would 
be  liable  to  such  guests  though  he  had  no  di- 
rect contractual  relations  with  them.  I'p- 
on  the  authority  of  this  case,  there  is  a  dic- 
tum to  the  same  effect  in  Lebourdais  v. 
Vitrified  Wheel  Co.  194  Mass.  341,  80  N.  E. 
482.  The  first-mentioned  case  was,  indeeil, 
an  action  by  a  guest  at  an  entertainment, 
but  the  guest  purchased  his  ticket  direct 
from  the  caterer,  so  there  was,  as  a  matter 
of  fact,  privity  of  contract  between  the  two. 

But  in  Nelson  v.  Armour  Packing  Co.  76 
Ark.  352,  90  S.  W.  288,  6  A.  &  E.  Ann.  Cas. 
237,  recovery  was  refused  to  a  purchaser 
from  a  retailer  of  canned  meat  against  the 
packer  of  the  same,  upon  the  ground  thit, 
as  the  goods  were  purchased  from  a  middle- 
man, there  was  no  privity  of  contract  be- 
tween the  consumer  and  the  packer,  and  that 
therefore  no  warranty  of  wholesomenejts 
passed  to  the  property  from  the  packer  to 
the  consumer  through  the  latter's  vendor. 
The  question  of  the  packer's  liabi^ity  for  neg- 
ligence in  the  preparation  of  the  stuff  was 
altogether  ignored  by  the  court,  though  the 
plaintiff's  complaint  contained  an  averment 
of  such  negligence. 

Passing  now  to  the  general  question  of 
the  liability  of  a  manufacturer  or  seller  to 
persons  other  than  his  immediate  purchaser, 
it  may  be  laid  down  as  a  general  rule,  sub- 
ject, however,  to  not  a  few  exceptions,  as 
will  hereafter  be  seen,  that  a  manufacturer 
or  seller  is  not  liable  to  those  who  have  no 
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of  contractual  obligations  arising  out  of  the 
dealings  between  manufacturer  and  retailer, 
and  between  retailer  and  consumer,  the  man- 
ufacturer of  canned  goods  is  under  a  duty 
to  him  who,  in  the  ordinary  course  of  trade, 
becomes  the  ultimate  consumer,  to  exercise 
care  that  the  goods  which  he  puts  into  cans 
and  sells  to  retail  dealers,  to  the  end  that 
soch  dealers  may  sell  the  same  to  customers 
and  patrons  as  food,  are  wholesome  and  fit 
for  food,  and  not  tainted  with  poison. 

(June  15,  1908.) 

fj>  RROR  to  the  Supreme  Court  to  review  a 
J  judgment  sustaining  a  demurrer  to  the 
declaration  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carrow  A  Kraft,  for  plaintiff  in 
error: 

The  defendant  owed  a  general   duty  to 


the  public,  or  a  special  duty  to  the'  plain- 
tiff, not  to  put  up  in  its  cans  diseased  or 
poisonous  meat. 

Salmon  v.  Libby,  MeXeill  &  Libby,  219 
111.  421,  76  X.  E.  573,  reversing  114  111. 
App.  258;  Thomas  v.  Winchester,  0  N.  Y. 
397,  57  Am.  Dec.  456;  Watson  v.  Augusta 
Brewing  Co.  124  Ga.  121,  1  L.R.A.(N.S.) 
1178,  110  Am.  St.  Rep.  157,  52  S.  E.  152; 
Bishop  V.  Weber,  139  Mass.  418,  52  Am. 
Rep.  715,  1  N.  E.  154;  Craft  v.  Parker, 
W.  A  Co.  96  Mich.  245,  21  L.R.A.  139,  55 
X.  W.  812;  1  Thomp.  Xeg.  §  823;  Blood 
Balm  Co.  v.  Cooper,  83  Ga.  457,  5  L.R.A. 
612,  20  Am.  St.  Rep.  324,  10  S.  E.  118; 
Styles  V.  F.  R.  Long  Co.  70  X.  J.  L.  302, 
57  Atl.  448. 

Messrs.  Gaskill  A  Gaskill  for  defend- 
ant in  error. 

Pitney,  C,  delivered  the  opinion  of  the 
court : 

This  writ  of  error  is  brought  to  review  a 


contractual  relations  with  him,  for  injuries 
to  persons  or  property  resulting  from  neg- 
ligence in  the  manufacture  or  sale  of  the  ar- 
ticles handled. 

A  leading  case  upon  this  question  is  Mc- 
Caffrey V.  Mossberg  &  G.  Mfg.  Co.  23  R.  I. 
381,  55  L.R.A.  822,  91  Am.  St.  Rep.  637,  50 
Atl.  651,  in  which  it  was  held  that  the  manu- 
facturer of  a  drop  press  was  not  liable  for 
an  injury  to  an  employee  of  his  purchaser 
caused  by  the  breaking  of  a  part  of  the  ma- 
cliine.  The  court  divided  into  three  classes 
those  cases  involving  the  liability  of  a  manu-* 
facturer  to  parties  with  whom  he  had  no 
privity  of  contract,  as  follows:  First,  where 
the  thing  causing  the  injury  was  of  a  nox- 
ious or  dangerous  kind,  upon  the  principle 
fhat  one  who  dealt  with  an  imminently  dan- 
Lferous  article  owed  a  public  duty  to  all  to- 
whom  it  might  come,  and  whose  lives  might 
l)e  endangered  thereby,  to  exercise  caution 
adequate  to  the  peril  involved.  This  princi- 
ple the  court  said  could  be  supported  on  two 
grounds.  (1)  that  of  an  illegal  act,  when,  as 
in  most  states,  there  were  statutory  provi- 
sions imposing  a  public  duty  upon  those  who 
dealt  with  poisons  and  other  dangerous  sub- 
stancoR  like  gun-powder,  naphtha,  etc.;  (2) 
that  of  the  duty  which  the  law  imposed  upon 
everyone  to  avoid  acts  which  in  their  na- 
ture were  dangerous  to  the  lives  of  others. 
The  second  class  of  cases  was  said  to  embrace 
those  where  the  manufacturer  had  been  guil- 
ty of  fraud  or  deceit  in  selling  the  article, 
in  which  class  the  degree  of  danger  in  the 
thing  itself  might  be  less  than  in  the  firnt 
class,  but  where  the  seller  actually  knew  the 
danger  of  the  article  and  put  it  forth  by 
some  fraud  or  deceit.  In  such  cases  the 
breach  of  duty  arose  out  of  the  fraud  or  de- 
ceit in  the  sale,  and  extended  to  persons  in- 
jured thereby  who  might  reasonably  be 
deemed  to  be  within  the  contemplation  of  the 
parties  to  the  transaction.  The  third  class 
f)f  cases  included  tho^e  where  there  was  no 
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liability  upon  the  manufacturer  to  third  per- 
sons with  reference  to  the  sale  or  manufac- 
ture of  a  thing  not  in  itself  imminently  or 
necessarily  dangerous,  though  he  had  been 
guilty  of  negligence  in  regard  thereto,  upon 
the  principle  that  as  to  such  things  there  was 
no  general  or  public  duty,  but  only  a  duty 
which  arose  from  contract  out  of  which  no 
duty  could  be  owing  to  strangers.  The  court 
deemed  the  rule  to  be  clearly  established  by 
the  weight  of  authority  that,  where  the 
cause  of  injury  was  not 'in  itself  imminent- 
ly dangerous,  or  where  it  did  not  depend  up- 
on fraud,  concealment,  or  implied  invitation, 
or  where  the  plaintiff  was  not  in  privity  of 
contract  with  the  defendant,  no  action  of 
negligence  could  be  maintained. 

To  the  same  effect  is  Davidson  v.  Xichols, 
11  Allen,  514,  in  which  the  court  said  that 
it  knew  of  no  principle  of  law  by  which  the 
seller  of  an  article  could  be  held  liable  for 
mistakes  in  the  nature  or  quality  of  the  ar- 
ticle sold,  arising  from  his  carelessness  or 
negligence,   which   causes   injury   to   others 
than  the  immediate  purchaser,  where  such 
article  was  in  itself  harmless,  and  there  were 
no  false  or  fraudulent  representations  on  the 
part  of  the  seller, — especially  where  he  had 
I  no  knowledge  that  the  article  was  bought  for 
I  a  third  person,  or  was  to  be  used  in  such  a 
'  way  as  might  make  it  dangerous  or  inju- 
1  rious  to  persons  or  property. 
I      And   in  Standard  Oil  Co.  v.  Murray,  57 
I  C.  C.  A.  1,  119  Fed.  572,  where  recovery  was 
refused  to  an  engineer  against  the  seller  of 
oil  purchased  by  his  employer,  for  injuries 
caused  by  the  oil  not  being  of  the  quality 
I  represented,  upon  the  ground  that  a  breach 
I  of  contract  of  sale  could  not  be  taken  ad- 
'  vantage  of  by  a  stranger  to  it,  it  was  also 
'  held  that  the  acceptance  by  the  vendee  of  the 
I  thing  sold,  except  under  special  circumstan- 
ces, relieved  the  vendor  from  liability  to  a 
'  stranger  for  an  injury  resulting  to  the  lat- 
'  ter  from  the  negligent  manufacture  or  con- 
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decision  of  the  supreme  court  sustaining  de- 
fendant's demurrer  to  plaintiffs  declaration. 
The  record  returned  hy  that  court  to  the 
writ  of  error,  besides  reciting  the  declara- 
tion and  the  demurrer  thereto,  sets  forth 
simply  that  the  court,  having  heard  the  ar- 
gument of  counsel  upon  the  demurrer,  and 
having  duly  considered  the  same,  did  order 
that  the  demurrer  be  sustained,  with  costs. 
There  is  no  more  formal  entry  of  judgment, 
nor  any  award  of  a  specific  sum  for  costs. 
Upon  this  record  the  plaintiff  in  error  as- 
signs error,  in  that  the  supreme  court  or- 
dered that  the  demurrer  be  sustained,  with 
costs,  and  decided  that  judgment  should  be 
given  for  the  defendant,  whereas  judgment 
should  have  been  given  for  the  plaintiff. 
The  defendant   in  error   filed  the   common 


joinder  in  error,  averring  "that  there  is  no 
error,  either  in  the  record  and  proceedings 
aforesaid,  or  in  giving  the  judgment  afore- 
said;" and  praying  "that  the  judgment 
aforesaid,  in  manner  aforesaid  given,  may 
in  all  things  be  affirmed,"  etc.  The  case  has 
been  submitted  upon  arguments  addressed 
to  the  merits,  without  suggestion  of  a  mo- 
tion to  quash,  or  other  objection,  based  up- 
on the  want  of  a  proper  judgment  returned. 
The  question  suggests  itself,  however,  wheth- 
er the  record  manifests  a  definitive  adjudi- 
cation against  the  plaintiff  in  error,  which 
ought  to  be  reviewed  here. 

The  general  rule  is  laid  down  in  2  Tidd's 
Pr.  (3d  Am.  from  9th  London  ed.)  1141,  a« 
follows:  "No  writ  of  error  can  be  brought 
but  on  a  judgment,  or  an  award  in  nature 


struction  of  the  thing  sold.  The  court  laid 
down  the  rule  that  the  dutv  owing  to  the 
public  for  a  breach  of  which  anyone  injured 
might  recover  had  respect  to  and  was  limit- 
ed to  instruments  and  articles  in  their  na- 
ture calculated  to  do  injury,  such  as  were  es- 
sentially dangerous;  and  that,  if  the  wrong- 
ful act  complained  of  was  not  imminently 
dangerous  to  life  and  limb,  the  negligent 
vendor  was  liable  only  to  the  party  with 
whom  he  had  contracted. 

So,  in  Marquardt  v.  Ball  Engine  Co.  58 
0.  C.  A.  462,  122  Fed.  374,  recovery  was  re- 
fused for  the  death  of  an  employee  of  the 
purchaser  of  a  steam  engine  caused  by  the 
bursting  of  the  fly  wheel  thereof,  which  was 
alleged  to  have  been  due  to  a  defect  in  a 
valve.  The  court  refused  to  accede  to  that 
doctrine  which,  applied  to  such  circumstan- 
ces., would  impose  upon  the  manufacturer  or 
vendor  the  duty  of  ordinary  care  to  make  an 
article  safe,  and  create  a  liability  for  an 
injury  to  a  stranger  due  to  the  lack  of  such 
ordinary  care  and  skill. 

And  in  Losee  v.  Clute,  51  N.  Y.  494,  10 
Am.  Rep.  638,  the  manufacturer  of  a  steam 
boiler  was  held  to  be  liable  only  to  the  pur- 
chaser for  defective  materials,  or  for  any 
want  of  care  or  skill  in  its  construction,  and, 
if  the  boiler,  after  having  been  tested  by  the 
purchaser  to  his  satisfaction,  and  accepted 
by  him,  exploded  in  consequence  of  its  de- 
fective construction,  injuring  a  third  per- 
Hon,  the  latter  had  no  cause  of  action  against 
the  manufacturer  because  of  such  injury. 

Attention  should  here  be  called  to  Winter- 
bottom  V.  Wright,  10  Mees.  &  W.  109,  though 
it  is  not  strictly  in  point  in  this  note  as  it 
was  an  action  against  one  who  had  contract- 
c'd  to  supply  and  maintain  mail  coaches  for 
the  use  of  the  Postmaster  General,  for  inju- 
ries caused  to  a  driver  by  a  breakdown  of  one 
of  the  coaches.  It  is,  however,  a  leading 
case  upon  the  liability  for  negligence  to 
those  with  whom  the  negligent  person  had  no 
contractual  relations,  and  one  much  relied 
upon  by  the  courts  in  dealing  with  the  lia- 
bility of  manufacturers  or  vendors  to  per- 
sons not  in  privity  of  contract  with  them. 
It  was  held  that  the  driver  could  not  recover, 
upon  the  ground  that  there  was  no  privity 
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of  contract,  though  the  declaration  alleged 
negligence  on  the  part  of  the  defendant,  and 
that  there  was  a  breach  of  its  duty  to  keep 
the  coach  in  a  safe  condition.  But,  since 
the  negligence  and  the  breach  of  duty  were 
alleged  to  haye  arisen  under  and  by  virtue 
of  the  contract,  the  case  was  treated  alto- 
gether as  one  arising  out  of  the  contract. 

Upon  this  principle,  recovery  was  refused 
against  manufacturers  or  vendors  in  the  fol- 
lowing cases,  for  injuries  to  others  than 
their  immediate  purchasers,  caused  by  de- 
fects in  the  articles  sold,  the  nature  of  which 
is  parenthetically  stated:  Bragdon  y.  Per- 
kins-Campbell Co.  66  L.R.A.  924,  30  C.  C. 
A.  567,  58  U.  S.  App.  91,  87  Fed.  109  (side- 
saddle, though  the  seller  knew  it  to  have 
been  purchased  for  the  buyer's  wife) ;  Swan 
V.  Jackson,  55  Hun,  194,  7  N.  Y.  Supp.  821 
(ice  box);  Talley  v.  Beever,  33  Tex.  Civ. 
App.  675,  78  S.  W.  23  (gasolene  "pear  bur- 
ner**) ;  Longmeid  v.  HoUiday,  6  Exch.  761 
(lamp,  though  the  seller  knew  it  was  to  be 
used  by  a  third  person ) ;  Guinea  v.  Camp- 
bell, Rap.  Jud.  Quebec,  22  C.  S.  257  (bottle 
of  cream  soda). 

In  the  following  cases,  which  also  assent 
to  the  general  rule  that  a  manufacturer  or 
vendor  was  not  liable  to  those  not  in  privity 
of  contract  with  him,  for  injuries  resulting 
from  his  negligence,  unless  the  article  was 
dangerous  in  itself,  it  will  be  noticed  that 
the  rule  was  further  limited  to  cases  where 
he  was  ignorant  of  the  defective  condition 
of  the  article  sold,  thus  leaving  the  infer- 
ence that,  if  he  knowingly  sold  a  defective 
article  otherwise  not  dangerous  to  human 
life  or  property,  he  would  be  liable  even 
to  strangers  to  his  contract  of  sale: 

Thus  in  Heindirk  v.  Louisville  Elevator 
Co.  122  Ky.  675,  5  L.R.A.(N.S.)  1103,  92 
S.  W.  608,  it  was  held  that  the  manufac- 
turer of  a  machine  not  imminently  danger- 
ous to  human  life  was  not,  in  the  absence  of 
knowledge  of  its  defective  condition,  liable 
for  injuries  which  resulted  from  such  con- 
dition, to  an  employee  of  the  purchaser. 

And  in  O'Neill  v.  Jam%s.  138  Mich.  567, 
68  L.R.A.  342,  110  Am.  St.  Rep.  321,  101  N. 
W.  828,  5  A.  &  E.  Ann.  Cas.  177,  it  was  held 
that  there  must  be  a  knowledge  of  the  dan- 
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of  a  judgment;  for  the  words  of  the  writ 
are  si  judicium  redditum  sit,  etc.  And 
hence  it  was  formerly  holden  that  a  writ  of 
error  could  not  be  brought  before  judgment 
given;  and.  if  tested  before,  it  was  Ho  super- 
sedeas. But  it  seems  to  be  now  agreed  that 
a  writ  of  error,  bearing  teste  before  judg- 
ment, is  good,  so  as  the  judgment  be  given 
before  the  return  of  it;  and  this  is  the  usual 
course  for  preventing  execution,  and  the  al- 
lowance of  it  may  be  served  before  the  return 
of  the  writ  of  inquiry  and  final  judgment. 
Still,  however,  if  the  writ  of  error  be  return- 
able before  judgment,  it  may  be  quashed." 
And  at  page  11C2  it  is  said:  "If  the  writ 
of  error  be  returnable  before  judgment  is 
given,  it  may  be  quashed  on  motion.  But, 
where  the  writ  of  error,  on  a  judgment  in 


the  common  pleas,  was  returnable  in  Ea»ter 
term,  and  the  costs  were  not  taxed  and  final 
judgment  signed  until  Trinity  term,  after 
which  the  defendants,  in  Michaelmas  term, 
served  the  plaintiff  with  a  rule  to  assign  er- 
rors ;  and,  the  plaintiff  having  assigned  tliem, 
the  defendants,  in  the  same  term,  joined  in 
error,  and,  the  case  being  afterwards  ar- 
gued, the  judgment  of  the  court  of  common 
pleas  was  reversed, — the  Court  of  King's 
bench,  under  these  circumstances,  refused 
to  quash  the  writ  of  error,  on  the  ground 
that  it  was  returnable  before  costs  were 
taxed  in  the  court  below,  and  consequently 
before  any  judgment  was  given  in  that 
court;  as  the  defendant  ought  to  have  ap- 
plied to  quash  it,  in  an  earlier  stage  of  the 


gerouB  character  of  the  thing  sold  before  a 
seller  can  be  liable  to  others  than  his  im- 
mediate Tendee;  and  that  therefore  a  manu- 
facturer of  a  champagne  cider  made  by  prop- 
er machinery  and  not  excessively  charged 
was  not  liable  for  injuries  to  an  employee  of 
his  customers  through  the  explosion  of  a 
bottle,  unless  he  knew  that  for  some  reason 
such  bottle  was  peculiarly  liable  to  such  ac- 
eident. 

And  in  Heizer  v.  Kingsland  &  D.  Mfg.  Co. 
110  Mo.  605,  16  L.R.A.  821,  33  Am.  St.  Rep. 
482.  19  S,  W.  630,  it  was  held  that  the  ex- 
plosion of  a  cylinder  of  a  threshing  machine 
by  which  a  person  engaged  in  operating 
it  was  injured  would  not  render  the  manu- 
facturer liable  in  the  absence  of  any  privity 
of  contract  between  the  manufacturer  and 
the  injured  person,  unless  the  former  knew 
the  machine  was  defective,  though  he  was 
guilty  of  negligence  in  manufacturing  and 
tenting  the  machine. 

And  in  Slattery  v.  Colgate,  25  R.  I.  220, 
55  Atl.  639,  it  was  held  that  a  barber  who 
had  purchased  shaving  soap  from  a  dealer 
in  bfirber  supplies  could  not  recover  from 
the  manufacturer  for  damages  resulting  to 
his  business  by  reason  of  the  maker  negli- 
gently using  in  its  manufacture  an  excess 
of  a  necessary  ingredient  of  the  soap,  such  as 
alkali,  unless  the  manufacturer  knew  of  the 
excess. 

And  in  Corry  v.  Lucas,  Ir.  Rep.  3  C.  L. 
208,  recovery  was  refused  against  the  manu- 
facturer of  a  boiler  for  the  death  of  an  em- 
ployee of  the  purchaser,  where  it  was  not 
shown  that  the  manufacturer  was  aware  of 
any  defects  in  the  boiler. 

In  accordance  with  the  principle  to  be  in- 
ferred from  the  foregoing  decisions,  recovery 
was  allowed  in  the  following  cases  to  stran- 
gers to  the  contract  of  sale,  for  injuries 
caused  by  defects  in  articles  not  otherwise 
dangerous,  where  such  defective  condition 
was  known  to  the  manufacturers  or  vendors 
when  they  sold  the  goods: 

Thus,  in  Torgesen  v.  Schultz,  192  N.  Y. 
156,  18  L.R.A.iN.S.)  726,  84  N.  E.  966, 
it  was  held  that,  if  the  vendor  of  siphons  of 
ai^rated  water  knew  that  the  siphons  were 
likely  to  explode  when  placed  on  the  mar- 
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ket,  and  he  failed  to  apply  such  tests  as 
would  render  it  tolerably  certain  that  they 
would  not  explode,  he  would  be  liable  for 
an  injury  caused  to  a  person  other  than  his 
immediate  purchaser.  See,  however,  0*Neill 
V.  James,  supra,  in  which  an  opposite  con- 
clusion was  reached  as  to  the  sale  of  a  simi- 
lar article. 

So,  in  Holmvik  t.  Parsons  Band  Cutter  & 
Self-Feeder  Co.  98  Minn.  424,  108  N.  W.  810, 
recovery  was  allowed  for  the  death  of  an  em- 
ployee of  a  purchaser  of  a  machine  called  a 
separator  caused  by  the  breaking  through 
of  the  covering  of  the  machine  upon  which 
the  deceased  was  walking.  The  court  said 
that,  if  the  covering  contained  a  board  so  ob- 
viously defective  as  to  be  in  reason  known  to 
be  such  to  the  manufacturer,  but  not  so 
as  to  be  apparent  to  the  vendee  or  the  em- 
ployee in  using  it;  and  if  the  employee,  step- 
ping upon  the  board  with  force,  broke  it, — 
there  was  negligence  on  the  part  of  the 
manufacturer  sufficient  to  make  him  liable 
for  the  death  resulting  therefrom.  Whether 
the  machine  was  inherently  dangerous  or  not 
cannot  be  determined  from  the  report  of  the 
case. 

Upon  the  same  principle,  it  was  held  in 
Skinn  v.  Reutter,  136  Mich.  57,  63  L.R.A. 
743,  106  Am.  St.  Rep.  384,  97  N.  W.  162, 
that  one  who  sold  hogs  known  to  him  to 
have  a  dangerous  and  infectious  disease  com- 
mitted a  wrong  imminently  dangerous  to 
human  life,  within  the  rule  that  one  guilty 
of  such  an  act  might  be  liable  for  injury 
to  life  or  limb  thereby  caused,  even  to  per- 
sons not  immediately  connected  with  the 
transaction.  It  was  further  held  that,  if  the 
hogs  so  sold  communicated  the  disease  to 
sound  animals  belonging  to  a  remote  pur- 
chaser, from  which  they  died,  the  liability 
of  the  first  seller  was  not  destroyed  by  the 
intervention  of  another  buyer  between  the 
first  seller  and  the  last  buyer. 

Whether  or  not  ignorance  of  the  defective 
condition  of  the  article  sold  will  excuse  a 
manufacturer  or  vendor  from  liability  to 
third  persons,  where,  with  the  exercise  of 
reasonable  diligence,  he  might  have  become 
acquainted  with  the  condition,  the  few  au- 
thorities upon  the  question  are  not  agreed. 
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proceedings," — citing  Denn  ex  dem.  Nowell 
V.  Roake,  5  Barn.  &  C.  735,  note. 

In  Thompson  v.  Bowne,  39  N.  J.  L.  2, 
our  supreme  court,  upon  an  examination 
of  the  record  returned  with  a  writ  of  error, 
concluded  that  no  judgment  had,  as  yet, 
been  actually  entered,  and  therefore  dismissed 
the  writ,  as  having  been  improvidently 
issued  and  returned;  and  this,  although 
manifest  error  appeared  in  the  proceedings. 
So  harsh  a  practice  ought  not  to  be  followed 
(especially  after  joinder  in  error  and  consid- 
eration of  the  merits),  unless  the  state  of 
the  return  clearly  requires  it;  else  a  mere 
mistake  in  form,  for  which  the  plaintiff  in 
error  is  not  responsible,  may  delay  the  rever- 
sal of  an  erroneous  judgment,  or  the  affirm- 
ance of  one  that  is  free  from  error.     And 


why  should  an  erroneous  judgment  stand 
any  the  longer,  because  it  adds  informality 
to  error?  To  so  hold  is  simply  to  encourage 
loose  practice  in  the  entry  of  judgments. 

In  Cooper  v.  Vanderveer,  47  N.  J.  L.  178. 
it  clearly  appeared  that  the  action  in  which 
the  alleged  error  had  been  committed  had 
not  proceeded  to  its  termination,  and  the 
supreme  court  properly  dismissed  the  writ 
of  error.  Chief  Justice  Beasley,  however,  in 
delivering  the  opinion,  employed  the  phrase: 
'*A  writ  of  error  will  not  run  until  the  con- 
clusion of  the  course  of  law  in  the  court  of 
first  instance." 

But  in  Stein  v.  Goodenough,  69  N.  J.  L. 
635,  56  Atl.  701,  it  was  pointed  out  by  this 
court  that  by  the  later  English  practice  the 
writ  of  error  was  permitted  to  be  tested  be- 


Thus,  in  Lebourdais  ▼.  Vitrified  Wheel  Co. 
194  Mass.  341,  80  N.  E.  482,  the  rule  was 
laid  down  that  a  manufacturer  of  an  ar- 
ticle which  he  put  upon  the  market  was  not 
ordinarily  responsible  in  damages  to  those 
other  than  the  immediate  purchaser  who 
might  receive  injuries  caused  by  its  defective 
condition,  where  he  did  not  know  of  the 
same,  though  by  the  exercise  of  reasonable 
diligence  he  might  have  learned  such  condi- 
tion. It  was  therefore  held  that  a  work- 
man in  a  factory  could  not  recover  from  the 
manufacturer  lor  injuries  caused  by  the 
bursting  of  a  defective  emery  wheel  bought 
by  his  employer,  where  he  failed  to  show  the 
manufacturer  knew  of  the  defect  in  the 
wheel  when  he  sold  it;  and  that  it  was  not 
enough  for  him  to  show  that  the  manufac- 
turer sold  the  wheel  in  the  open  market 
without  exercising  reasonable  diligence  to 
discover  whether  it  was  defective. 

So,  in  Berger  v.  Standard  Oil  Co.  31  Ky. 
L.  Rep.  613,  11  L.R.A.(N.S.)  238,  103  S.  W. 
245,  in  which  the  rule  was  enunciated  that  a 
stranger  to  a  contract  of  sale  could  have  no 
right  of  action  for  the  breach  of  a  warranty, 
as  there  were  lacking  privity,  mutuality, 
consideration,  and  every  other  element  es- 
sential to  constitute  a  contractual  relation 
between  the  parties,  it  was  further  held  that 
an  employee  could  not  recover  from  the  sel- 
ler of  unsuitable  lubricating  oil  to  his  em- 
ployer for  an  injury  to  himself  by  an  explo- 
sion of  the  oil,  if  he  was  unable  to  show  that 
the  seller  had  knowledge  of  the  dangerous 
character  of  the  oil,  or  of  such  facts  that  he 
ought  to  have  known  of  it. 

But  in  Statler  v.  George  A.  Ray  Mfg.  Co. 
125  App.  Div.  69,  109  N.  Y.  Supp.  172,  it 
was  held  that  a  defectively  constructed 
Hteani  boiler  was  an  article  imminently  dan- 
jQ^eroua  to  human  life;  and  that  one  who 
manufactured  and  sold  the  same  with  knowl- 
edge of  its  defective  condition,  or  who  could 
have  discovered  the  same  by  the  exercise  of 
ordinarj'  diligence,  was  liable  for  injuries 
caused  by  its  explosion,  to  an  employee  of  a 
remote  purchaser  to  whom  its  defective  con- 
dition was  unknown,  the  defect  bein*j  con- 
cealed so  that  it  could  not  be  readily  dis- 
ly  1-.U.A.IN.S.) 


covered.  See,  however,  Losee  v.  Clute  and 
Correy  v.  Lucas,  supra,  where  an  opposite 
conclusion  was  reached  as  to  injuries  caused 
by  the  explosion  of  a  boiler. 

On  the  other  hand,  in  Loop  v.  Litchfield, 
42  N.  Y.  351,  1  Am.  Rep.  543,  recovery  was 
refused  to  an  employee  of  the  purchaser  of 
an  emery  wheel  for  injuries  received  from  the 
bursting  of  the  wheel,  though  the  manufac- 
turer was  aware  of  the  defect  from  which 
the  accident  resulted,  and  still  further  weak- 
ened the  wheel  by  attempting  to  overcome 
the  defect.  But  here  the  purchaser's  attention 
was  called  to  the  defect  and  the  attempted 
remedy,  and  the  wheel  did  not  burst  until 
after  it  had  been  in  use  for  over  four  years. 

Turning  now  to  those  cases  in  which  re- 
covery was  allowed  against  a  manufacturer 
or  vendor  in  favor  of  one  not  in  privity  of 
contract  with  him,  for  injuries  resulting 
from  defects  in  the  article  sold,  a  clear  enun- 
ciation of  an  exception  to  the  general  rule 
is  found  in  Weiser  v.  Holzman,  33  Wash. 
87,  99  Am.  St.  Rep.  932,  73  Pac.  797,  in 
which  an  employee  of  a  purcliaser  of  a  bottle 
of  champagne  cider  recovered  from  the 
manufacturer  for  injuries  cau.sed  by  it?<  ex- 
plosion, upon  the  ground  that  the  stuff  was 
imminently  dangerous.  The  rule  was  laid 
down  that  one  w^ho  sold  to  another  an  ar- 
ticle intrinsically  dangerous  to  life  or  health, 
such  as  a  poison,  explosive,  or  the  like,  know- 
ing it  to  be  such,  without  notice  to  the  pur- 
chaser that  it  was  such,  was  responsible  to 
any  person  who,  without  fault  on  his  part, 
was  injured  thereby.  The  court  went  on  to 
say  that  this  rule  did  not  rest  upon  any 
privity  of  contract  or  contractual  relation 
between  the  person  selling  the  article  and  the 
person  injured,  but  upon  the  principle  that 
the  original  act  of  veiling  such  an  article 
was  wrongful,  and  that  the  wrongdoer  was 
therefore  responsible  to  everyone  for  the 
natural  consequences  of  his  wrongful  act. 

And  in  lluset  v.  J.  1.  Case  Threshing 
Mach.  Co.  61  L.R.A.  303,  57  C.  C.  A.  237, 
120  Fed.  865,  Judge  Sanborn  said  that,  while 
it  was  a  general  rule  that  a  manufacturer 
or  vendor  was  not  liable  to  third  parties  who 
had  no  contractual  relations  with  him,  for 
negligence  in  the  manufacture  or  sale  of  the 
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fore  judgment  entered,  in  order  that  it  might 
operate  as  a  supersedeas  in  cases  where  ex- 
ecution was*  forthwith  sued  out :  that,  even 
under  this  practice,  the  writ  was  good  only 
provided,  judgment  was  given  before  its  re- 
turn, and  if  it  was  returnable  before  judg- 
ment was  entered,  it  was  quashed  upon  mo- 
tion ;  and  that  this  practice  is  prevalent  in 
thi.H  state,  and  is  recognized  by  that  section 
of  our  praotict^  act  (P.  L.  1903,  p.  582,  § 
170)  which  provides  that  whenever  any  writ 
or  other  proceeding  shall  require  the  remov- 
al of  the  record  of  any  judgment  to  any  oth- 
er court,  the  clerk  shall  record  the  judgment 
and  the  proceeding  in  the  action  in  full.  In 
Stein  v.  Goodenough  we  retained  the  cause, 
in  order  that  the  actual  entry  of  judgment 
final  might  be  procured,  and  the  record  then 


brought  up  by  certiorari.  But  in  that  case 
the  return  showed  that,  although  rules  en- 
titling the  defendant  in  error  to  judgment 
had  been  entered  in  the  minutes,  no  judg- 
ment had  been  actually  entered. 

The  present  case  differs,  for  here  the  re- 
turn discloses,  not  a  mere  minute  or  memo- 
randum of  the  judgment  that  is  to  be  en- 
tered, but  the  vcrj-  entry  of  the  judgment 
itself.  The  order  sustaining  the  defendant's 
demurrer  is  certified  to  us,  by  the  supreme 
court,  as  the  record  of  the  judgment  called 
for  by  our  writ  of  error.  It  may  be  pre- 
sumed to  have  been  entered  in  that  form  in 
the  judgment  book.  Of  course  such  an  en- 
try is  informal.  The  technical  and  proper 
form  of  a  judgment,  sustaining  defendant's 
demurrer  to  plaintiff's  declaration,  after  re- 


articles  handled,  and  that,  if  third  parties, 
while  using  such  articles  for  the  purposes 
for  which  they  were  made  or  sold,  were, 
without  fault  on  their  part,  injured  through 
the  negligence  of  the  manufacturer  or  vend- 
or, there  cQuld  be  no  recovery  therefor  be- 
cai«s»e  thi?  makers  or  sellers  owed  no  duty 
to  strangers  to  their  manufacture  or  sale, — 
yet  an  act  of  negligence  on  the  part  of  a 
mantifacturer  or  vendor  which  was  danger- 
ous to  the  health  or  life  of  mankind,  and 
which  was  committed  in  the  preparation  of 
an  article  intended  to  preserve,  destroy,  or 
affe<*t  human  life,  was  actionable  by  third 
l)artie>  who  suffered  from  the  negligence. 
.Many  cases  were  cited  upholding  this  excep- 
titm,  in  all  of  which  the  natural  and  prob- 
able results  of  the  act  of  negligence — in- 
deed, the  inevitable  result  of  it—was  not 
an  injui;y  to  the  party  to  whom  the  sales 
were  made,  but  to  those  who,  after  the  pur- 
chasers had  disposed  of  the  articles,  had 
u.sed  or  consumed  them.  To  quote  from  the 
opinion:  "Hence,  these  cases  stand  upon 
two  well-established  principles  of  law:  (1) 
That  everyone  is  bound  to  avoid  acts  or 
omissions  imminently  dangerous  to  the  lives 
of  others:  and  (2)  that  an  injury  which  is 
the  natural  and  probable  result  of  an  act 
of  negligence  is  actionable.  It  was  the  nat- 
ural and  proljable  result  of  the  negligence 
in  these  cases  that  the  vendees  would  not 
suffer,  but  that  those  who  subsequently  pur- 
chased the  deleterious  articles  would  sustain 
the  injuries  resulting  fnmi  the  negligence  of 
the  manufacturers  or  dealers  who  furnished 
th^ra."  It  was  also  held  that  one  who  sold 
i*r  delivered  to  another  an  article  presum- 
ably not  in  itself  dangerous,  which  he  knew 
to  he  imminently  dan^rous  to  the  life  or 
limb,  without  notice  of  its  qualities,  was  lia- 
ble to  any  person  who  suffered  injury  there- 
from, which  might  have  been  reasonably 
anticipated,  whether  there  were  any  contrac- 
tual relations  between  the  parties  or  not; 
and  that,  therefore,  if  a  manufacturer,  with- 
out giving  notice  of  its  character  or  quali- 
ties, delivered  to  another  a  threshing  ma- 
chine, which  at  the  time  of  delivery  the  for- 
mer knew  to  be  imminently  dangerous  to  the 
life  and  limb  of  anvone  who  might  use  it  for 
19L.R.A.IX.S.)      '  . 


the  purpose  for  which  it  was  intended,  such 
manufacturer  was  liable  to  an  employee  of 
the  purchaser  who  sustained  injury  from  its 
dangerous  condition,  notwithstanding  the  ab- 
sence of  contractual  relations. 

Sales  of  oils  for  illuminating  purposes 
have  given  rise  to  the  most  numerous  class 
of  cases  in  which  a  manufacturer  or  vendor 
has  been  held  liable  to  strangers  to  the  con- 
tract of  sale,  upon  the  ground  of  the  inher- 
ent danger  of  the  article  sold.  A  leading 
case  upon  this  branch  of  the  subject  is  Wel- 
lington V.  Downer  Kerosene  Oil  Co.  104 
Mass.  64,  in  which  it  was  said  to  be  well 
settled  that  one  who  delivered  an  article 
which  he  knew  to  be  dangerous  or  noxious, 
to  another  without  notice  of  its  nature  and 
quality,  was  liable  for  any  injury'  which 
might  reasonably  be  contemplated  as  likely 
to  result,  and  which  did  in  fact  result,  there- 
from to  that  person  or  any  other  who  was 
not  himself  at  fault.  Recovery  was  there- 
fore allowed  against  a  manufacturer  of 
naphtha  for  injuries  caused,  by  its  explosion 
when  used  in  a  lamp,  to  the  property  of 
one  who  purchased  the  same  from  a  retail 
dealer,  where  it  appeared  that  the  manufac- 
turer sold  the  same  for  the  purpose  of  being 
retailed  and  resold  to  be  burned  in  lamps, 
knowing  it  to  be  explosive  and  dangerous  to 
life  when  so  used,  and  knowing  the  pur- 
chaser's business  to  be  that  of  a  retailer  and 
his  purpose  to  retail  and  sell  his  naphtha  to 
the  public  to  be  so  used,  and  where  both  the 
retailer  and  the  consumer  were  ignorant  of 
its  dangerous  qualities.  The  court  said  that, 
under  such  circum^ances,  the  manufacturer 
was  guilty  of  a  violation  of  duty  in  selling 
an  article  which  he  knew  to  be  explosive  and 
therefore  dangerous,  for  the  purpose  of  being 
resold  in  the  market,  without  giving  in- 
formation of  it**  nature,  and  was  therefore 
bound  to  contemplate  as  the  natural  and 
p'robable  consequence  of  the  unlawful  act 
that  it  might  explode  or  ignite  and  injure 
an  innocent  pur<?haser  or  his  property,  and 
to  answer  in  damages  for  such  a  conseq\ience 
if  it  should  come  to  pass. 

So,  in  Waters  Pierce  Oil  Co.  v.  Davis,  24 
Tex.  Civ.  App.  508.  «0  S.  W.  453,  a  manu- 
facturer of  gasolene  was  held  liable  for  the 
59 
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citing  that  it  appears  to  the 'court  ftiat  the 
declaration  and  the  matters  and  things 
therein  contained  are  not  sufficient  in  law 
for  the  plaintiff  to  have  and  maintain  his 
action  thereof  against  the  defendant,  pro- 
ceeds, in  substance,  as  follows:  "Therefore, 
it  is  considered  that  the  plaintiff  take  noth- 
ing by  his  said  writ,  and  that  the  defendant 
go  thereof  without  day,"  etc.  And  there 
follows  a  judgment  for  costs  in  the  following 
form;  *'And  it  is  further  considered  that 
the  defendant  to  recover  against  the  plain- 
tiff [mentioning  the  sum],  for  his  costs  and 
charges  by  him  about  his  defense,  in  this 
behalf  laid  out  and  expended,  by  the  court 
here  adjudged  to  the  defendant  with  his  as- 
sent, according  to  the  form  of  the  statute 
in  such  case  made  and  provided;  and  that 


the  defendant  have  execution,  thereof,"  etc 
Archbold's  Append.  299. 

But  the  technical  phrase  ideo  conaidera' 
turn  est  is  not  necessary  to  constitute  such 
a  judgment  as  will  support  a  writ  of  error. 
Den  ex  dem.  Rutherford  v.  Fen,  21  N.  J.  L. 
700,  702.  Such  a  defect,  being  one  of  form 
merely,  may  be  amended  (if  necessary)  in 
this  court  Apgar  v.  Hiler,  24  N.  J.  L.  808; 
Delaware,  L.  &  W.  R.  Co.  v.  Toffey,  38  N. 
J.  L.  525,  526,  citing  Hooper  v.  Lane,  6  H. 
L.  Cas.  443,  476,  489,  501,  555. 

The  common  joinder  in  error — in  nulla 
est  erratum — amounts  to  an  admission,  by 
defendant  in  error,  that  what  is  returned  as 
the  record  of  the  judgment  under  review  is, 
in  truth,  the  record  thereof;  so  that  after 
joinder  in  error  neither  party  can  of  right 


death  of  an  employee  of  a  purchaser  result- 
ing from  an  explosion  of  the  gasolene,  where 
it  appeared  that  the  manufacturer  knew  the 
dangerous  qualities  of  the  grade  of  gasolene 
sold,  but  they  were  unknown  to  the  pur- 
chaser and  his  employee.  The  court  said 
that  there  was  a  distinction  made  in  all 
cases  where  the  injury  was  caused  by  the 
sale  and  use  of  merchandise  not  essentially 
dangerous  to  human  life  and  where  it  was 
caused  by  sales  of  merchandise  inherently 
dangerous;  and  that  in  the  last  class  of 
cases  the  law  imposed  a  duty  on  the  part  of 
the  seller  to  give  notice  to  the  purchaser 
of  the  dangerous  qualities  of  the  article  sold, 
and,  if  he  failed  to  do  this,  he  would  be  lia- 
ble for  any  injury  which  might  reasonably 
be  contemplated  as  likely  to  result  therefrom 
to  any  person  who  was  "not  himself  at  fault. 

And  in  Riggs  v.  Standard  Oil  Co.  130 
Fed.  199,  it  was  held  that  a  manufacturer 
who  placed  on  the  market  an  article  which 
was  dangerous,  such  as  a  mixture  of  kero- 
sene and  gasolene,  under  the  name  of  one 
which  was  not  dangerous,  such  as  kerosene, 
was  liable  for  injury  to  any  person  who 
might  be  injured  by  the  use  of  it  in  the  man- 
ner in  which  it  was  expected  to  be  used, 
though  that  person  did  not  buy  directly  of 
the  one  who  put  it  upon  the  market. 

And  in  Standard  Oil  Co.  v.  Parriah,  76 
C.  C.  A.  406,  146  Fed.  829,  it  was  held  that 
one  who  supplied  illuminating  oil  must  have 
contemplated  that  it  would  be  used  in  lamps 
in  the  household  of  the  purchasers ;  and  that, 
where  the  oil  sold  contained  gasolene  to  such 
an  extent  that  the  mixture  was  liable  to  ex- 
plode in  an  > ordinary  lamp,  the  first  seller 
would  be  liable  for  an  injury  to  a  member 
of  the  remote  purchaser's  family,  resulting 
from  the  oil  being  used  in  the  ordinary  fash- 
ion. 

To  the  same  effect  were  Ellis  ▼.  Republic 
Oil  Co.  133  Iowa.  11,  110  N.  W.  20,  and  Nel- 
son V.  Republic  Oil  Co.  (Iowa)  110  N.  W.  24, 
in  which  a  manufacturer  of  oil  was  held  to 
be  liable  for  the  death  of  a  child  caused  by 
the  explosion  of  what  her  father  had  pur- 
chased from  a  retail  dealer  for  kerosene  oil, 
but  which  was  gasolene,  or  oil  with  which 
19L.R.A.(N.S.) 


gasolene  had  been  mixed  in  dangerous  quan- 
tities^ 

And  in  Elkins  v.  McKean,  79  Pa.  493.  it 
was  held  that  a  manufacturer  of  oil  who  sold 
his  product  as  illuminating  oil  bearing  a 
high  and  safe  fire  test  of  110^,  when  in  fact 
he  knew  that  his  fire  test  would  not  exceed 
64°  or  65°,  thus  making  it  a  most  explosive 
and  unsafe  oil  for  domestic  use,  could  not 
plead  the  absence  of  privity  of  contract 
against  one  injured  by  its  explosion. 

Many  of  the  cases  involving  the  sale  of  il- 
luminating oil  or  gasolene  present  the  fur- 
ther element  of  a  sale  in  violation  of  stat- 
ute. And  this  would  seem  to  be  sufficient 
to  render  the  manufacturer  or  vendor  lia- 
ble to  strangers,  regardless  of  the  fact  that 
the  article  was  also  intrinsically  dangerous, 
as  these  cases  appear  to  base  their  decision 
upon  the  violation  of  the  law,  rather  than 
upon  the  character  of  the  article  sold. 

Thus,  in  Waters-Pierce  Oil  Co.  v.  Deselms, 
212  U.  S.  159,  53  L.  ed.  — ,  29  Sup.  Ct.  Rep. 
270,  affirming  18  Okla.  107,  89  Pac.  212.  it 
was  held  that  the  absence  of  any  contractual 
relation  between  an  oil  company  and  a  pri- 
vate consumer  did  not  relieve  the  former 
from  liability  for  injury  sustained  by  the 
latter  in  using  in  the  customary  manner  that 
which  both  he  and  his  innocent  vendor  sup- 
posed was  coal  oil,  and  which  the  oil  com- 
pany, knowing  that  it  contained  gasolene, 
sold  to  such  vendor  as  coal  oil  in  violation 
of  statute  and  with  the  expectation  that  it 
would  be  retailed  to  the  public  for  domestic 
use  as  such. 

And  in  Ives  v.  Welden,  114  Iowa.  476,  54 
L.R.A.  854,  89  Am.  St.  Rep.  379,  87  N.  W. 
408,  a  merchant  who  filled  a  jug  with  gaso- 
lene for  a  customer  without  complying  with 
a  statute  requiring  such  packages  to  be 
marked  '"gasolene,"  was  held  to  be  liable 
for  injuries  to  a  member  of  the  customer's 
family  which  resulted  when  she  attempted 
to  use  it  believing  it  to  be  kerosene,  upon 
the  specific  ground  that  the  failure  to  label 
it  as  requir^  by  law  was  negligence  per  m. 

And  in  Hourigan  v.  Nowell,  110  Mass.  470, 
recovery  was  allowed  against  the  manufac- 
turer of  illuminating  oil  for  the  death  of  a 
nurchaser  from  one  to  whom  the  manufae- 
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allege  diminution  or  have  a  certiorari.  2 
Tidd,  Pr.  1174;  Gilliland  ▼.  Rappleyea,  16 
X.  J.  L..  138,  146.  Indeed,  the  common  join- 
der ordinarily  concludes  with  a  prayer  "that 
the  judgment  aforesaid,  in  manner  aforesaid 
given,  may  in  all  things  be  affirmed."  And 
such  is  the  prayer  of  the  defendant  in  this 
case.  It  involves  a  clear  inconsistency  to  ad- 
mit the  defendant  in  error  afterwards  to 
move  to  quash  the  writ  of  error,  on  the 
ground  that  no  judgment  has  been  returned. 
It  is  true  that,  notwithstanding  the  par- 
ties may  thus  be  bound  by  their  admissions, 
the  court  of  review  is  not  restrained  from 
looking-  into  the  record,  and  may  of  its  own 
motion  award  a  certionari  to  supply  any  de- 
fects in  the  body  of  the  record  or  in  its  out- 
branches.    Such  was  the  course  pursued  by 


us  in  the  case  of  Stein  ▼.  Goodenough.  above 
cited.  But  in  the  present  case  the  judgment 
record,  in  the  form  of  which  it  has  been 
made  up  in  the  supreme  court,  and  by  that 
court  returned  to  us,  sufficiently  imports  a 
determination  of  the  merit$t  raised  by  the  de- 
murrer, and  lacks  only  a  precise  ascertain- 
ment of  the  amount  of  costs.  Of  this  im- 
perfection defendant  in  error  makes  no  com- 
plaint. If  the  judgment  is  to  be  affirmed, 
only  defendant  in  error  will  be  harmed  by 
the  omission  of  costs.  If  the  judgment  is  to 
be  reversed,  because  erroneous  on  the  merits, 
the  judgment  for  costs  would,  of  course,  fall 
with  it.  A  judgment  in  favor  of  either  par- 
ty upon  demurrer  to  a  declaration  is  a  final 
judgment,  reviewable  on  error.  Hale  v.  Law- 
rence, 22  N.  J.  L.  72,  80.     Upon  the  whole, 


turer  sold  the  same,  where  such  oil  was  be- 
low the  standard  fixed  by  law,  though  the 
manufacturer  was  ignorant  that  it  did  not 
conform  to  such  standard,  or  though  an  au- 
thorized inspector  had  said  that  it  did  so 
conform.  The  court  said  that  it  was  not 
at  all  a  question  of  diligence  or  good  faith, 
but  that  the  law  proceeded  upon  the  assump- 
tion that  an  ordinary  purchaser  at  retail 
was  not  in  a  position  to  know  whether  the 
oil  that  he  bought  was  such  as  the  statute 
allowed  to  be  sold;  and  that  therefore  the 
sale  of  such  oils  as  were  dangerous  and  un- 
fit for  ordinary  use  was  altogether  forbid- 
den. 

And  in  Stowell  v.  Standard  Oil  Co.  139 
Mich.  18,  102  X,  W.  227,  in  which  recovery 
was  allowed  against  the  manufacturer  of  il- 
luminating oil  not  up  to  the  statutory  stand- 
ard, for  injuries  resulting  to  the  daughter 
of  a  purchaser  from  the  retailer  from  fts 
explosion,  it  was  held  that  the  rule  that  the 
seller  of  an  article  of  commerce  not  in  it- 
self dangerous  was  not  responsible  for  inju- 
ries to  a  purchaser  from  his  vendee  result- 
ing from  defects  in  the  article  sold,  which 
were  unknown  to  the  original  seller,  did  not 
apply  to  the  sale  of  adulterated  kerosene  oil 
in  violation  of  statute.  The  court  said  that 
a  recognized  exception  to  the  rule  of  non- 
liability to  a  remote  purchaser  existed  in 
the  case  of  the  sale  of  an  article  dangerous 
in  itself;  and  that  the  legislature  of  the 
state  had  recognized  and  treated  illuminat- 
ing oil  not  tested  and  shown  to  be  up  to  a 
certain  standard  as  a  dangerous  substance; 
and  that  one  who  sold  it  without  inspection 
brought  himself  within  the  principle  of  this 
exception  to  the  general  rule  as  to  the  lia- 
bility of  manufacturers  to  strangers. 

And  the  rule  that,  if  one  sells  an  article 
in  violation  of  law,  he  will  be  liable  to  oth- 
ers than  his  immediate  vendee  for  injuries 
resulting  from  the  use  of  such  article,  would 
seem  to  be  supported  by  Gartin  v.  Meredith, 
153  Ind.  16,  53  X.  E.  936,  which  was  an 
action  against  one  who  had  negligently  and 
unlawfully  sold  cartridges  to  a  minor,  for 
injuries  afterwards  resulting  to  another 
minor,  caused  by  the  discharge  of  a  gim 
containing  one  of  the  cartridges  while  held 
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by  the  purchaser.  It  is  true  that  a  com- 
plaint alleging  these  facts  was  held  to  be 
bad  because  freedom  from  contributory  neg- 
ligence on  the  part  of  the  plaintiff  was  not 
alleged ;  but  the  language  of  the  court  would 
lead  one  to  infer  that  such  facts  would  have 
shown  a  cause  of  action  had  the  complaint 
contained  an  averment  as  to  the  lack  of 
contributory  negligence. 

So,  where  a  manufacturer  put  upon  the 
market  stove  polish  composed  of  such  in- 
flammable and  dangerous  materials  as  ren- 
dered it  liable  to  combustion  or  explosion 
when  applied  to  the  use  for  which  it  was 
intended,  he  would  be  liable  for  the  death  of 
one  caused  by  its  ignition  when  being  used, 
though  she  purchased  it  from  a  retail  dealer 
to  whom  the  manufacturer  sold  it  (Wolcho 
V.  Rosenbluth  [Conn.]  71  Atl.  566);  as  he 
would  also  be  liable  for  injuries  to  a  pur- 
chaser of  such  stuff  from  a  retail  dealer, 
though  the  latter  knew  of  its  dangerous  na- 
ture and  sold  it  without  a  warning  (Cle- 
ment V.  Crosby  &  Co.  148  Mich.  293,  10 
L.R.A.(N.S.)   588,  111  X.  W  745). 

And  Favo  v.  Remington  Arms  Co.  67  App. 
Div.  414.  73  X.  Y.  Supp.  788,  appeal  dis- 
missed in  173  X.  Y.  600,  66  X.  E.  1107. 
would  seem,  also,  to  support  the  general 
rule  that  a  manufacturer  or  dealer  in  dan- 
gerous articles  intended  for  use,  such  as  a 
gun,  would  be  liable  for  damages  to  a  pur- 
chaser other  than  his  immediate  vendee,  re- 
sulting from  negligence  in  using  defective 
materials,  or  from  the  want  of  proper  care 
and  skill  in  the  manufacture,  though  the 
plaintiff  was  denied  recovery  because  he 
failed  to  show  negligence  on  the  part  of  the 
defendant. 

So,  in  Keep  v.  Xational  Tube  Co.  164  Fed. 
121,  there  was  held  to  be  a  right  of  action 
against  the  manufacturer  of  a  carbonic-acid- 
gas  cylinder,  for  the  death  of  an  employee  of 
the  purchaser,  where  it  appeared  that  the 
cylinder,  because  of  its  defective  manufac- 
ture, exploded  and  killed  such  employee  when 
it  was  applied  to  the  only  use  for  which  it 
was  made,  upon  the  ground  that  the  manu- 
facturer of  the  thing  which,  when  applied  to 
its  intended  use,  became  dangerous,  was  lia- 
ble in  damages  to  anyone  who,  without  fault 
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therefore,  we  see  nothing  in  the  exigencies  of 
the  present  case  to  require  that  decision  be 
delayed  in  order  to  enable  the  supreme  court 
to  perfect  its  judgment  record,  and  return 
the  perfected  record  to  us  pursuant  to  a  cer- 
tiorari. For  the  purposes  of  review  we  con- 
sider the  judgment,  as  returned,  sufficient  in 
su1>stance,  and  will  treat  it  as  if  amended  in 
this  court  with  respect  to  the  mere  matter 
of  form. 

We  proceed,  therefore,  to  consider  the  case 
upon  its  merit*.  The  plaintiflTs  declaration 
sets  forth  that  the  defendant  was  engaged 
in  the  business  of  putting  up  in  tin  cans  or 
vessels,  and  vending,  meats  or  ham  for  food 
and  domestic  use,  and  did  put  up  a  certain 
can  of  ham  for  food  and  domestic  use  which 
was  sold  by  the  defendant  to  a  retail  dealer. 


to  be  sold  to  customers  and  patrons;  that 
plaintiff  purehastHi  said  can  of  ham  from, 
said  retailer  for  fmMl  and  domestic  use;  that 
the  defendant  "so  carelessly,  negligently, 
lecklessly,  and  improperly  put  up,  in  said  can 
of  ham,  diseased,  unfit,  and  unwholesome 
pork  or  ham,  which  was  deleterious  and  poi- 
sonous to  the  human  body  and  health:  that 
the  plaintiff,  after  purchasing  said  can  of 
ham,  and  without  fault  or  negligence  on  Ijer 
part,  ate  a  piece  of  ham  taken  from  said  can. 
and,  in  consequence  thereof,  became  poisonetl 
and  sick  with  ptomaine  poison,**  Defend- 
ant's demurrer  raised  certain  formal  objec- 
tions that,  under  the  old  practice,  could  have 
been  raised  only  by  special  demurrer,  and 
are  now  available  only  on  motion  to  strike 
out.     Central  R.  Co.  v.  Van   Horn,   38  N. 


oh  his  part,  sustained  an  injury  which  was 
the  natural  and  proximate  result  of  the  man- 
ufacturer's negligence. 

A  manufacturer  or  vendor  may  also  be- 
come liable  to  strangers  to  the  contract  of 
sale  if  he  induced  the  first  sale  by  false  rep- 
resentations as  to  the  quality  of  the  article 
sold.  Thus,  in  Lewis  v.  Terrv,  Ul  Cal.  39, 
;n  L.R.A.  220,  52  Am.  St.  Rep.  146,  43  Pac. 
398,  it  was  held  that  one  who  sold  a  folding 
bed  representing  it  to  be  safe-  for  use  when 
he  knew  it  to  be  dangerous  was  liable  for 
injuries  caused  by  the  defects  in  the  bed,  to 
any  person  who  used  it,  though  there  was  no 
privity  of  contract  between  them.  It  was 
admitted  to  be  the  general  rule  that,  if  a 
tradesman  sold  and  furnished  for  use  an  ar- 
ticle actually  unsound  and  dangerous,  but 
which  he  believed  to  be  safe  and  warranted 
accordingly,  he  was  not  liable  for  injuries 
n^sulting  from  its  defective  or  unsafe  con- 
dition, to  a  person  who  was  neither  a  party 
to  the  contract  with  him  nor  one  for  whose 
benefit  the  contract  was  made.  As  to  the 
contention  that  such  bed  was  not  ordinarily 
a  dangerous  article,  the  court  said  that  this 
would  seem  to  enhance  the  wrong  of  repre- 
senting the  l)ed  to  be  safe  for  use  when 
known  to  be  really  unsafe,  for  the  danger 
was  thus  rendered  more  insidious. 

Attention  should  here  be  called  to  King 
V.  Creekmore,  117  Ky,  172,  77  S.  W.  689,  in 
which  Lewis  v.  Terry,  supra,  was  said  by 
the  Kentucky  court,  in  Simons  v.  Gregory, 
120  Ky.  116,  85  S.  W.  751,  to  be  approved, 
though  in  that  case  the  court,  after  citing 
Lewis  V.  Terry,  to  the  effect  that  one  who 
sold  an  article  which  he  knew  to  be  danger- 
ous committed  a  wrong  independent  of  the 
contract,  and  was  liable  to  any  person  not 
himself  at  fault,  for  injury  resulting  there- 
from, used  the  following  language:  "We 
do  not  express  any  opinion  cm  the  question." 

So.  in  Woodward  v.  Miller,  119  Oa.  618, 
64  L.R.A.  932,  100  Am.  St.  Rep.  188,  46 
S.  E.  847,  the  manufacturer  of  a  buggy, 
who  sold  it  to  a  municipal  corporation  for 
the  use  of  an  employee  of  the  latter,  repre- 
senting it  to  be  strong  and  in  good  condi- 
tion, but  knowing  that  it  was  in  fact  defect- 
ive, the  defect  being  so  conceah'd  that  it 
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could  not  be  detected,  was  held  to  be  liable 
in  damages  to  the  person  whose  use  of  the 
buggy  was  contemplated  at  the  time  of  the 
sale,  for  injuries  caused  by  such  defect, 
though  there  was  no  privity  of  contract  be- 
tween the  two. 

And  in  Watson  v.  Augusta  Brewing  Co. 
124  Ga.  121,  1  L.R.A.(N.S.)  1178,  110  Am. 
St.  Rep.  167,  62  S.  E.  162,  it  was  held  that 
a  manufacturer  who  made  a  bottle  of  soda 
water  for  public  consumption,  representing 
it  to  be  harmless  and  refreshing,  was  under 
a  legal  duty  not  negligently  to  allow  for- 
eign substances  dangerous  to  the  human 
stomach,  such  as  bits  of  broken  glass,  to  Ik* 
present  in  a  bottle  of  the  stuff  when  it  was 
placed  on  sale;  and  that  one  who,  relvin*: 
on  this  obligation,  purchased  a  bottle  ^roni 
a  merchant  to  whom  the  manufacturer  sold 
it,«and,  without  negligence  on  his  part  swal- 
lowed several  pieces  of  glass  while  drinking 
the  beverage  frcmi  the  bottle,  would  have  a 
right  to  recover  against  the  manufacturer 
for  injuries  sustained  in  consequence. 

In  State  use  of  Hartlove  v.  M.  Fox  &  Son, 
79  Md.  614,  24  L.R.A.  679,  47  Am.  St.  Rep. 
424,  29  Atl.  601,  the  rule  was  laid  down 
that  the  sale,  by  false  representations  to 
innocent  purchasers,  of  property  known  to 
the  seller  to  be  imminently  dangerous  to 
human  beings  and  likely  to  cause  them  in- 
jury, rendered  the  seller  liable  for  resulting 
injury,  not  only  to  the  purchaser,  but  to 
such  persons  as  might,  in  the  ordinary  cours<* 
of  events,  be  called  upon  to  take  charge  of 
the  property  for  him.  It  was  accordingly 
held  that,  where  one  falsely  sold  a  horso 
which  he  knew  had  glanders,  to  a  purchaser 
who  was  ignorant  of  the  fact,  the  seller 
would  be  liable  for  the  death  of  a  third 
person  who  contracttMl  the  disease  while  in 
charge  of  the  horse  for  the  purchas«*r,  if 
such  death  was  the  natural  and  probable 
consequence  of  contact  with  the  horse. 

This  principle  of  false  representations  as 
to  an  article  sold  by  him  making  a  manu- 
facturer or  vendor  liable  even  to  those  with 
whom  he  was  not  in  privity  of  contract  was 
carried  still  farther  in  Cunningham  v.  C.  R. 
Pease  House  Furnishing  Co.  74  X.  H.  43.1.  20 
L.R.A.(XJ5.)  —,  124  Am.  St.  Rep.  979,  69  Atl, 


1908. 


TOMLINSON  V.  ARMOUR  &  CO. 


933 


J.  L.  133,  139;  Race  v.  Easton  &  A.  R.  Co. 
62  N.  J.  L.  636,  639,  41  Atl.  710;  Minnuci 
V.  Philadelphia  &  R.  R.  Co.  68  N.  J.  L.  432, 
53  Atl.  229 ;  Jackson  v.  Pennsylvania  R.  Co. 
69  \.  J.  L.  79,  54  Atl.  632;  Karnuff  v.  Kelch, 
69  N.  J.  L.  499,  56  Atl.  163.  These  objec- 
tions the  supreme  court  properly  disregard- 
ed. 

The  only  question  properly  raised  by  the 
demurrer  is  whether,  upon  the  facts  stated 
in  the  declaration,  and  in  the  absence  of 
Hcienier,  there  is  a  liability  on  the  part  of 
the  defendant.  The  supreme  court  held  there 
was  none ;  and  this,  upon  the  ground  that  at 
common  law,  upon  a  sale  of  food  or  provi- 
sions, by  a  manufacturer  to  a  dealer,  there  is 
no  implied  warranty  of  wholesomeness,  and 
that,  assuming  a  different  rule  exists  in  the 


case  of  a  sale  by  such  dealer  to  a  consumer, 
yet  the  consumer,  in  the  absence  of  a  statutts 
cannot  hold  the  manufacturer  or  original 
vendor  to  a  higher  degree  of  duty  than  that 
cast  upon  him  by  common  law  with  respect 
to  his  own  vendee.  In  our  opinion  the  su- 
preme court  erred  in  making  the  question  of 
defendant's  liability  turn  upon  the  existence 
or  nonexistence  of  a  warranty.  Whether  a 
warranty  be  express  or  implied,  it  is  a  mat- 
ter of  contract,  rendering  the  maker  liable 
in  case  of  breach,  notwithstanding  he  used 
all  care  to  prevent  a  breacU,  but  rendering 
him  liable  in  ordinary  circuuistauces  only  to 
the  party  with  whom  he  contracted,  or  to 
othere  for  whose  benefit  the  contract  was 
made.  Assuming  (without  deciding)  that 
there  is  no  implied  warranty,  on  the  part  of 


120,  in  which  a  merchant  selling  stove  black- 
ing which  he  negligently  represented  to  be  in- 
tended for  stoves,  and  to  work  the  better  the 
warmer  the  stove,  was  held  to  be  liable  to  a 
member  of  the  purchaser's  family  who  was 
injured  by  the  blacking  exploding  while  be- 
ing, used  on  a  warm  stove,  though  he  hon- 
estly believed  his  representation  to  be  true. 

On  the  other  hand,  in  Wells  v.  Cook,  16 
Ohio  St.  67,  88  Am.  Dec.  436,  in  which  it 
appeared  that  the  owner  of  certain  sheep 
apparently  sound  and  healthy,  and  whicn 
he  represented  so  to  be,  though  he  knew  they 
were  diseased  with  a  contagious  malady, 
Aold  them  to  an  agent  who  avowed  the  pur- 
pose of  mingling  them  with  a  larger  herd 
belonging  to  his  principal,  which  was  done, 
and,  in  consequence  of  which,  the  united 
herd  was  infected;  and  the  agent,  who,  with 
his  principal,  was  still  unaware  of  the  ex- 
istence of  the  disease,  bought  the  united 
herd  from  the  principal  on  his  own  account 
and  suffered  furthec  damages  from  the 
spread. of  the  disease, — it  was  held  that  the 
representations  made  by  the  original  seller, 
not  having  been  made  to  the  last  purchaser 
to  induce  him  to  act  upon  them  in  any 
manner  affecting  his  own  interests,  gave  him 
no  right  of  action  against  the  original  seller 
for  the  deceit. 

And  in  Carter  v.  Harden,  78  Me.  528,  7 
Atl.  392,  the  seller  of  a  horse  which  he 
falsely  represented  to  be  a  kind  animal  and 
a  good  family  horse,  though  he  knew  it  was 
vicious,  was  held  not  to  be  liable  because  of 
his  false  representations,  at  the  suit  of  the 
purchaser  and  his  wife  for  an  injury  to  the 
wife  caused  by  the  horse  running  away, 
where  the  seller  did  not  know  that  the  horse 
was  purchased  for  the  use  of  the  wife. 

Attention  may  here  be  called  to  Lang- 
ridge  V.  Ijevy,  2  Mees.  &  W.  619,  in  which 
recovery  was  allowed  to  the  son  of  the  pur- 
chaser of  a  gun  against  a  seller  who  know- 
ingly made  false  representations  as  to  its 
manufacture,  excellence,  and  safety,  appar- 
ently upon  the  groimd,  however,  that,  as  the 
defendant  had  sold  the  gim  knowing  that  it 
was  to  be  used  by  the  purchaser's  son,  the 
plaintiff  was  actually  a  party  to  the  con- 
tract of  sale.  This  interpretation  would 
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also  seem  to  be  supported  by  the  result  on 
appeal  in  4  Mees.  &  W.  337,  where  the  judg- 
ment for  the  plaintiff  was  affirmed  upon 
that  portion  of  the  opinion  of  the  lower 
court  which  stated  that,  as  there  was  fraud, 
and  damage  resulted  from  that  fraud,  not 
from  an  act  remote  and  consequential,  but 
one  contemplated  by  the  defendant  at 'the 
time  as  one  of  its  results,  he  who  was  guilty 
of  the  fraud  was  responsible  to  the  injured 
party. 

And  these  false  representations  which 
would  make  a.  manufacturer  or  vendor  lia- 
ble to  strangers  for  injuries  caused  by  ar- 
ticles sold  by  them  need  not,  it  seems,  be 
expressed  in  language. 

Thus,  in  Kuelling  v.  Roderick  Lean  Mfjf. 
Co.  183  N.  Y.  78,  2  L.R.A.(N.S.)  303,  111 
Am.  St.  Rep.  691,  75  N.  E.  1098.  5  A.  k  E. 
Ann.  Cas  124,  reversing  88  App.  Div,  300, 
84  N.  Y.  Supp.  622,  it  was  held  that  the 
manufacturer  of  a  road  roller,  who  wilfully 
and  fraudulently  placed  therein  defective 
materials  which  he  concealed  by  putty  and 
paint,  was  liable  for  injuries  thereby  caused 
to  one  who  put  it  to  its  intended  use, 
though  it  passed  through  the  hands  of  whole- 
sale and  retail  dealers,  so  that  there  was 
no  privity  of  contract  between  the  manufac- 
turer and  the  person  injured.  The  court 
said  that  there  were  here  not  only  fraudu- 
lent deceit  and  concealment,  but  what  also 
amounted  to  an  affirmative  representation 
that  the  roller  was  sound,  as  the  manu- 
facturer, by  so  concealing  the  defects  that 
no  weakness  could  be  detected,  must  be  held 
to  have  represented  the  roller  to  be  in  a 
perfectly  marketable  condition. 

And  'in  Schubert  v.  J.  R.  Clark  Co.  49 
Minn.  .331,  15  L.R.A.  818,  32  Am.  St.  Rep. 
569.  51  N.  W.  1103,  the  manufacturer  of  a 
stepladder  made  of  poor,  cross-grained  and 
decayed  lumber,  but  so  varnished,  oiled,  and 
painted  that  the  defects  could  not  be  discov- 
ered, thereby  rendering  it  dangerous  to  the 
life  or  limb  of  anyone  using  it.  was  held 
to  be  liable  to  the  employee  of  one  who  pur- 
chased it  from  a  middleman.  The  court 
laid  down  the  rule  that  a  manufacturer  of 
an  article  not  ordinarily  dangerous,  which 
was  put  upon  the  market  for  sale  and  for 
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the  manufacturer  of  canned  food,  that  the 
goods  sliall  be  wholesome  and  fit  to  be  eaten, 
it  by  no  means  follows  from  this  that  there 
is  no  duty  resting  upon  the  manufacturer  to 
exercise  care  that  the  contents  of  the  cans, 
which  it  puts  upon  the  market  to  be  sold 
for  food  and  domestic  use,  are,  in  fact,  food, 
rather  than  poison. 

In  this  stat«  we  have  repeatedly  held  that, 
M'here  a  duty  arises  solely  out  of  a  contract,  j 


no  one  can  bring  an  action  for  its  breach  un- 
less he  be  a  party  to  the  contract,  or  one  for 
whose  benefit  it  is  made.  Marvin  Safe  Co. 
V.  Ward,  46  N.  J.  L.  19 ;  Styles  v.  F.  R.  Long 
Co.  67  N.  J.  L.  413,  417,  61  Att.  710,  same 
case  at  a  later  stage,  70  N.  J.  L.  301,  57  Atl. 
448;  Conklin  v.  R.  P.  &  J,  H.  Staats,  70  N.  J. 
L.  773,  59  Atl.  144.  But  in  these  cases  lia- 
bility was  denied  upon  the  ground  that, 
aside  from  the  contract,  there  was  no  duty 


ultimate  use,  and  which  was  so  negligently 
made  that  it  thereby  became  obviously  dan- 
gerous to  the  life  or  limb  of  anyone'  using 
it,  would  be  liable  for  injuries  caused  by 
such  negligence,  to  one  into  whose  hands 
the  dangerous  article  came  for  use  in  the 
usual  course  of  business,  even  though  there 
were  no  contractual  relations  between  the 
injured  person  and  the  manufacturer,  if  the 
latter  knew  of  such  defects,  and  knew  the 
flame  were  concealed  and  were  not  likely  to 
be  discovered  by  anyone  using  the  article. 

Upon  the  same  principle,  it  was  held  in 
Pierce  v.  C.  H.  Bidwell  Thresher  Co.  153 
Mich.  323,  116  N.  \\\  1104,  that,  if  one  en- 
gag«d  in  the  business  of  manufacturing  goods 
not  ordinarily  of  a  dangerous  nature,  which 
were  to  be  put  upon  the  market  for  sale,  so 
negligently  constructed  an  article  that,  by 
reason  of  such  negligence,  it  would  obvi- 
ously endanger  the  life  or  limb  of  anyone 
who  might  use  it;  and  if  the  manufacturer, 
knowing  of  such  defect  and  knowing  that 
the  same  was  so  concealed  that  it  was  not 
likely  to  be  discovered,  sold  the  article  with- 
out notice  of  such  dangerous  condition,  he 
would  be  liable  for  injuries  caused  by  such 
negligence,  to  anyone  into  whose  hands  the 
dangerous  article  might  come  for  use  in  the 
usual  course  of  business,  even  though  there 
were  no  contractual  relations  between  the 
injured  party  and  the  manufacturer.  Re- 
covery was  therefore  allowed  to  an  employee 
of  the  purchaser  of  a  threshing  machine  for 
injuries  sustained  by  falling,  through  the 
deck  of  the  machine,  where  it  appeared  that 
the  deck  was  fastened  by  a  cleat  in  which 
were  driven  several  fourpenny  nails  up- 
wards, which  condition  rendered  the  ma- 
chine dangerous  to  life  and  limb  to  those 
who  might  operate  it,  and  was  so  concealed 
by  the  manufacturer  that  it  could  not  be 
readily  discovered. 

The  principles  of  law  here  discussed,  that 
a  manufacturer  or  vendor  will  not  ordinarily 
be  liable  for  injuries  resulting  from  the  de- 
fective condition  of  the  articles  sold  by  him 
to  strangers  to  the  contract  of  sale,  unless 
the  articles  were  inherently  dangerous  to 
life  and  property,  are  supported  by  dicta  in 
the  following  decisions,  in  many  of  which 
the  several  casos  above  reviewed  were  cited 
with  approval:  National  Sav.  Bank  v. 
Ward.  100  U.  S.  196,  25  L.  ed.  621;  Good- 
lander  Mill  Co.  V.  Standard  Oil  Co.  27 
L.R.A.  583.  11  C.  C.  A.  253,  24  U.  S.  App. 
7.  63  Fed.  400:  Binford  v.  Johnston,  82  Ind. 
420.  42  Am.  Rep.  508:  Daugherty  v.  Herzog, 
145  Ind.  255,  32  L.R.A.  837,  57  Am.  St.  Rep. 
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204,  44  N.  E.  457;  Simons  v.  Gregory.  120 
Ky.  116,  86  S.  W.  761;  Kahl  v.  Love,  37 
N.  J.  L.  5;  Marvin  Safe  Co.  v.  Ward,  46 
N.  J.  L.  19;  Albany  v.  Cunliff,  2  N,  Y.  165; 
Coughtry  v.  Globe  Woolen  Co.  56  N.  Y.  124, 
16  Am.  Rep.  387 ;  Devlin  v.  Smith,  89  N.  Y. 
470,  42  Am.  Rep.  311;  Wyllie  v.  Palmer, 
137  N.  Y.  248,  19  L.R.A.  285,  33  N.  E.  381 : 
Burke  v.  De  Castro  &  D.  Sugar  Ref.  Co.  11 
Hun,  354;  Glenn  v.  Winters,  17  Misc.  697, 
40  N.  Y.  Supp.  669 ;  Bailey  v.  Northwestern 
Ohio  Natural  Gas  Co.  4  Ohio  C.  C.  471; 
Curtin  v.  Somerset.  140  Pa.  70,  12  L.R.A. 
322,  23  Am.  St.  Rep.  220,  21  Atl.  244; 
Zieman  v.  Kieckhefer  Elevator  Mfg.  Co.  90 
W^is.  407,  63  N.  W.  1021 ;  Collis  v.  Selden, 
L.  R.  3  C.  P.  496;  Earl  v.  Lubbock  [1905] 
1  K.  B.  253,  1  A.  &  E.  Ann.  Cas.  755. 

And  in  Kahner  v.  Otis  Elevator  Co.  96 
App.  Div.  169,  89  N.  Y.  Supp.  186,  affirmed 
without  opinion  in  183  N.  Y.  612,  76  N.  E. 
1097,  there  is  a  dictum  that,  if  a  machine 
not  in  itself  inherently  dangerous  was  made 
so  by  the  negligence  of  the  manufacturer 
having  notice  and  knowledge  that  it  was  to 
be  used  by  others  than  the  purchaser,  and 
an  injury  resulted  to  one  other  than  the  pur- 
chaser, directly  traceable  to  that  negligence, 
such  manufacturer  was  liable  to  the  person 
injured  because  of  that  negligence. 

Attention  should  finally  be  called  to  two 
cases  in  which  recovery  was  refused  to 
strangers  to  a  contract  of  sale  for  injuries 
caused  by  defects  in  the  thing  sold,  but  upon 
grounds  not  material  to  the  question  here 
discus.sed. 

In  Marples  v.  Standard  Oil  Co.  71  N.  J.  L. 
362,  69  Atl.  32,  a  demurrer  was  sustained 
to  a  declaration  which  alleged  that  the 
plaintiff,  while  in  a  certain  store,  was  in- 
jured by  the  explosion  of  gas  generated  from 
gasolene  supplied  bv  the  defendant  in  a 
tank  in  the  cellar  of  such  store,  instead  of 
petroleum  or  crude  oil  theretofore  furnished, 
upon  the  ground  that  the  declaration  failed 
to  show  that  there  was  any  duty  upon  the 
defendant  to  furnish  petroleum  or  crude  oil, 
or  that  it  did  not  change  the  supply  at  the 
request  of  the  proprietor  of  the  store. 

And  in  Empire  Laundry  Machinery  Co.  v. 
Brady,  164  111.  68,  45  N.  E.  486,  recovery 
was  denied  to  the  employee  of  a  purchaser  of 
a  laundry  wringer  for  injuries  caused  by  its 
improper  construction,  where  it  appeared 
that,  after -delivery  and  acceptance  thereof 
by  the  purchaser,  the  manufacturer  was 
again  put  in  charge  to  make  alterations, 
the  case  being  treated  as  if  the  machine  had 
never  been  actually  sold* 
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incumbent  upon  the  defendant.  In  the  case 
in  46  N.  J.  L.  19,  Ward  was  subject  to  a  con- 
tractual obligation  to  build  a  bridge  in  ac- 
cordance with  his  contract,  and  was  under 
no  other  duty.  The  contract  was  subject  to 
moiiification  and  waiver  as  between  the  par- 
ties. In  the  Styles  Case,  as  reported  in  67 
N.  J.  L.  413,  417,  61  Atl.  710,  it  appeared 
that  the  trial  judge  had  submitted  to  the 
jury  the  contractual  obligation  to  light  the 
footbridge,  arising  out  of  defendant's  agree- 
ment with  the  board  of  freeholders  as  form- 
ing in  and  of  itself  a  sufficient  basis  for  im- 
posing upon  the  defendant  the  duty  of  ex- 
ercising care  towards  the  public,  for  breach 
of  which  duty  the  plaintiff,  as  one  of  the  pub- 
lic, could  maintain  an  action  of  tort;  and 
that  the  stipulations  of  the  contract  were 
adopted  as  the  sole  criterion  for  determining 
what  precautions  were  necessary  to  be  taken 
by  the  defendant  in  order  to  fulfil  the  duty 
in  question.  It  was  held  by  the  supreme 
court  that  this  was  error.  In  the  case,  in  70 
y.  J.  L.  30L  57  Atl.  448,  it  was  held  by  this 
court  that  the  contractual  obligation  created 
no  liability  toward  the  traveling  public,  and 
that  the  Long  Company  was  not  liable  under 
the  doctrine  of  invitation,  because  it  was 
the  county  authorities  who  had  invited  the 
public  to  use  the  bridge,  and  not  the  bridge 
builder.  In  Conklin  v.  R.  P.  &  J.  H.  Staats 
the  ftcovv  that  was  damaged  was  berthed  by 
the  defendant  at  a  place  where  there  was  a 
submerged  pile,  upon  which  the  plaintiff's 
scow  was  impaled  when  the  tide  fell.  There 
was  no  notice  to  the  defendant  of  the  exist- 
ence of  the  submerged  pile,  .but.  because 
defendant  had  contracted  with  a  third  party 
to  remove  all  old  piles,  it  was  contended 
that  it  thereby  came  under  a  general  duty 
to  the  public,  including  the  plaintiff.  This 
court  held  that  the  plaintiff,  not  being  a  par- 
ty to  that  contract,  could  not  maintain  an 
action  of  tort  in  respect  to  the  breach  of  a 
dutv  that  arose  solely  from  its  provisions. 
In  Styles  v.  F.  R.  Long  Co.  70  X.  J.  L. 
302.  57  Atl.  448,  Mr.  Justice  Swayze,  speak- 
ing for  this  court,  cited  some  distinguishable 
cases,  where  the  existence  of  the  contract 
creates  a  situation  that  subjects  the  parties 
to  duties  that  are  independent  of  the  obliga- 
tion to  perform  the  contract,  instancing  the 
dutv  of  carriers  of  passengers  (Marshall  v. 
York,  N,  &  B.  R.  Co.  11  C.  B.  655),  the  duty 
of  a  vender  of  drugs  ( Thomas  v.  Winchester, 
0  X.  Y.  307.  67  Am.  Dec.  455),  the  duty  of 
the  vender  of  a  gun  to  a  person  for  whom  it 
waJ%  bought  (Langridge  v.  Levy.  2  Mees. 
&  W.  519.  4  Mees.  &  W.  337),  the  duty  of  a 
person  who  participates  in  the  management 
of  a  highly  dangerous  agency  (Van  Winkle 
V.  American  Steam  Boiler  Co.  52  X.  J.  L. 
240,  10  Atl.  472),  the  duty  of  a  coimty 
clerk  under  the  statute  in  canceling  a  mort- 
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gage  (Appleby  v.  State,  45  X.  J.  L.  161),  as 
cases  where  the  duty  was  held  to  be  a  posi- 
tive dutj',  independent  of  the  contract  al- 
though arising  out  of  a  state  of  facts  creat- 
ed by  the  contract. 

Coming,  then,  to  consider  the  facts  of  the 
present  case  as  averred  in  the  declaration, 
and  dealing  with  them,  irrespective  of  the 
presence  or  absence  of  contractual  obliga- 
tions arising  out  of  the  dealings  between 
manufacturer  and  retailer  and  between  re- 
tailer and  consumer,  the  question  is  whether 
the  manufacturer  is  under  a  duty  to  him 
who,  in  the  ordinary  course  of  trade,  becomes 
the  ultimate  consumer,  to  exercise  care  that 
the  goods  which  he  puts  into  cans  and  sells 
to  retail  dealers,  to  the  end  that  such  deal- 
ers may  sell  the  same  to  customers  and  pa- 
trons as  food,  are  wholesome  and  fit  for  food, 
and  not  tainted  with  poison.  Canned  goods 
are,  at  the  present  day,  in  such  common  use 
that  we  may  judicially  recognize  that  the 
contents  are  sealed  up,  not  open  to  the  in- 
spection or  test,  either  of  the  retailer,  or  of 
the  customer,  until  they  are  opened  for  use ; 
and  not  then  susceptible  to  practical  test, 
except  the  test  of  eating.  When  the  manu- 
facturer puts  the  goods  upon  the  market  in 
this  form  for  sale  and  consumption  he,  in 
effect,  represents  to  each  purchaser  that  the 
contents  of  the  can  are  suited  to  the  purpose 
for  which  it  is  sold,  the  same  as  if  an  ex- 
press representation  to  that  effect  were  im- 
printed upon  a  label.  Under  these  circum- 
stances, the  fundamental  condition  upon 
which  the  common-law  doctrine  of  caveat 
emptor  is  based — that  the  buyer  should 
"look  out  for  himself" — is  conspicuously  ab- 
sent: for  he  has  no  opportunity  to  look  out 
for  himself.  And  when  he  thus  buys  and 
eats  the  contents  of  the  package,  relying  up- 
on the  assurance  of  the  manufacturer  that 
they  are  fit  to  be  eaten,  it  seems  to  us  to  re- 
sult from  general  and  fundamental  princi- 
ples that  he  has  a  right  to  insist  that  the 
manufacturer  shall  at  least  exercise  care 
that  they  are  so  fit,  and  are  not  wholesome 
and  poisonous. 

Among  the  most  fundamental  of  personal 
rights,  without  which  man  could  not  live 
in  a  state  of  society,  is  the  right  of  personal 
security,  including  the  "preservation  of  a 
man's  health  from  such  practices  as  may 
prejudice  or  annoy  it"  (1  Bl.  Com.  129,  134) 
— ^a  right  recognized,  needless  to  say,  in  al- 
most the  first  words  of  our  written  Consti- 
tution (Const,  art.  1.  1[1).  To  assert,  there- 
fore, that  one  living  in  a  state  of  society, 
organized,  as  ours  is,  according  to  the  prin- 
ciples of  the  common  law,  need  not  be  care- 
ful that  his  acts  do  not  endanger  the  life  or 
impair  the  health  of  his  neighbor  seems  to 
offend  against  the  fundamentals.  Upon 
what  other  fundamental  principle  does  the 
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rule  rest  that  one  who  uses  a  highway  must 
be  careful  not  to  collide  with  his  neiglibor? 
(^pon  what  other  fundamental  principle 
does  the  law  of  libel  and  slander  rest?  Or 
the  rule,  recently  laid  down  by  this  court  in 
Brennan  v.  United  Hatters,  73  N.  J.  L.  729, 
744,  9  L.R.A.(N.S.)  264,  118  Am.  St.  Rep. 
727,  65  Atl.  165,  9  A.  &  E.  Ann.  Cas.  727, 
that  any  act  is  wrongful  which,  in  the  or- 
dinary course,  will  infringe  upon  the  rights 
of  another  to  his  damage,  except  it  be  done 
in  the  exercise  of  an  equal  or  superior  right? 
In  Langridge  v.  Levy,  supra,  plaintiff's 
father  bargained  with  defendant  to  buy  of 
him  a  gun.  for  the  use  of  himself  and  sons, 
and  the  defendant,  by  falsely  and  fraudulent- 
ly warranting  the  gun  to  have  been  made  by 
N.,  and  to  be  a  good,  safe,  and  secure  gun, 
sold  the  gun  to  plaintiiTs  father,  and  the 
plaintiff,  knowing  and  confiding  in  the  war- 
ranty, used  the  gun,  which  in  his  hands,  by 
reason  of  its  weak,  dangerous,  and  insuffi> 
citmt  construction  and  materials,  burst, 
whereby  plaintiff  was  injured.  Held,  by  the 
courts  of  exchequer  and  of  exchequer  cham- 
ber, that  the  action  was  maintainable,  on  the 
ground  *'that,  as  there  is  fraud  and  damage, 
the  result  of  that  fraud,  not  from  an  act  re- 
mote and  consequential,  but  one  contemplated 
by  the  defendant  at  the  time  as  one  of  its  re- 
sults, the  party  guilty  of  the  fraud  is  re- 
sponsible to  the  party  injured."  This  case  of 
itself  is,  of  course,  not  an  authority  closely 
in  point  with  the  case  before  us,  for  here 
there  is  no  averment  of  fraud,  but  only  of 
negligence.  But  in  George  v.  Skivington,  L. 
R.  5  Exch.  1,  where  the  declaration  alleged 
that  the  defendant  carried  on  the  business  of 
a  chemist,  and  in  the  course  of  his  business 
professed  to  sell  a  chemical  compound,  made 
of  ingredients  known  only  to  him,  and  by 
him  represented  to  be  fit  to  be  used  for  a 
hair  wash;  and  the  plaintiff  J.  G.  thereupop 
bought  of  the  defendant  a  bottle  of  this  hair 
wash,  to  be  used  by  his  wife,  the  plaintiff  E. 
G.,  as  the  defendant  then  knew,  and  averred 
tliat  the  defendant  had  negligently  and 
unskilfully  prepared  the  hair  wash,  so  that, 
by  reason  thereof,  it  was  unfit  to  be  used 
for  washing  the  hair,  whereby  the  female 
plaintiff,  who  used  it  for  that  purpose,  was 
injured, — it  was  held  by  the  court  of  ex- 
chequer on  demurrer  that  a  good  cause  of 
action  was  disclosed.  This  decision  was  based 
upon  the  authority  of  Langridge  v.  Levy, 
it  being  held  that  .the  duty  was  of  a  similar 
character;  one  of  the  barons  saying:  "Sub- 
stitute the  word  'negligence'  for  'fraud.*  and 
the  analogy  between  Langridge  v.  Levy  and 
this  case  is  complete."  I^ngnieid  v.  Holli- 
day,  <)  Kxch.  761,  was  distinguished,  but  up- 
on grounds  that  are  not  very  satisfactory. 
In  the  latter  case  it  was  held  that  a  trades- 
man wlio  contracts  with  an  individual  for 
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the  sale  to  him  of  an  article  to  be  used  (in 
this  instance  a  lamp  )for  a  particular  pur- 
pose by  a  third  party  is  not,  in  the  absence 
of  fraud,  liable  for  injury  caufi-ed  to  such 
p<»r8on  by  some  defect  in  the  construction  of 
the  article.  In  this  case  the  declaration 
averred  that  there  was  a  fraudulent  repre- 
sentation that  the  lamp  was  safe:  but  of  this 
there  was  no  proof  at  the  trial.  There  wan 
no  averment,  in  the  declaration.  *of  negligence 
on  the  part  of  the  defendant  in  the  manu- 
facture of  the  lamp.  The  decision  may  per- 
haps be  sustained  upon  this  ground. 

The  leading  American  case  is  Thomas  t.  . 
Winchester  (1852)  6  N.  Y.  397,  57  Am.  Dec./ 
455.  This  is  a  well-considered  case,  and 
holds  that  a  dealer  in  drugs  and  medicines, 
who  carelessly  labels  a  deadly  poison  as  a 
harmless  medicine,  and  sends  it  so  labeled 
into  market,  is  liable  to  all  persons  who, 
without  fault  on  their  part,  are  injured  by 
using  it  as  such  medicine  in  consequence  of 
the  false  label;  that  such  liability  arises, 
not  out  of  any  contract  or  privity  between 
the  dealer  and  the  person  injured,  but  out 
of  the  duty  which  the  law  imposes  upon  the 
former  to  avoid  acts  in  their  nature  danger- 
ous to  the  lives  of  others.  This  decision  has 
been  cited  with  approval  by  our  supreme 
court  as  a  typical  instance  of  the  duty  im- 
posed, on  public  grounds,  upon  any  person 
who  undertakes  the  performance  of  an  act 
.which,  if  not  done  wiih  care  and  skill,  will 
be  dangerous  to  the  persons  or  lives  of  oth- 
ers; the  duty  being  to  exercise  such  care  and 
skill.  Van  Winkle  v.  American  Steam  Boil- 
er Co.  52  N.  J.  L.  240,  247,  19  Atl.  472. 
And  this  court  has  already  approved  Thomas 
V.  Winchester  to  the  extent  that  it  held  the 
chain  of  causation  was  not  broken  by  the 
innocent  acts  of  the  inten^ening  parties  who. 
in  reliance  upon  the  label,  bought  and  sold 
the  poison  until  it  came  to  her  who  finally 
used  it  as  a  medicine.  Delaware.  L.  &  W. 
R.  Co.  V.  Salmon.  39  N.  J.  L.  299,  310,  23 
Am.  Rep.  214.  The  doctrine  of  Thomas 
V.  Winchester  has  been  recognized  and  ap- 
proved in  Massachusetts.  See  Norton  v. 
Sewall,  106  Mass.  143,  144,  8  Am.  Rep.  298. 
And  in  Bishop  v.  Weber  (1885)  139  Mass. 
411,  52  Am.  Rep.  715,  1  N.  E.  154.  an  action 
of  tort  was  sust&ined  against  a  caterer  for 
improperly  and  negligently  furnishing  un- 
wholesome and  poisonous  food.  Allen.  J., 
said:  "This  liability  does  not  rest  so  much 
upon  an  implied  contract  as  upon  a  violated 
or  neglected  duty  voluntarily  assumed.  In- 
deed, where  the  guests  are  entertained  with- 
out pay,  it  would  be  hard  to  esUhlish  an 
implied  contract  with  each  individual.  The 
duty,  however,  arises  from  the  relation  of 
the  caterer  to  the  guests.  The  latter  have 
a  right  to  assume  that  he  will  furnish  for 
their  consumption  provisions  which  are  not 
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iiuwho1e.8orao  and  injurious  through  any  neg- 
lect on  his  part.  The  furnishing  of  provi- 
sions which  endanger  human  life  or  health 
stands  clearly  upon  the  same  ground  as  the 
administering  of  improper  medicines,  from 
which  a  liability  springs  irrespective  of  any 
question  of  privity  of  contract  between  the 
parties." 

In  Blood  Balm  Co.  v.  Cooper  (1889)  83 
Ga.  457,  5  L.R.A.  612,  20  Am.  St.  Rep.  324, 
10  8.  E.  118,  it  was  held,  upon  the  authority 
of  Thomas  v.  Winchester,  that  the  proprietor 
of  a  patent  medicine,  who  puts  upon  the 
bottle  containing  it  a  prescription  that  it  is 
to  be  taken  in  certain  quantities,  and  sells 
it  to  a  druggist  for  resale  to  any  who  may 
wish  it,  18  liable  fq^  any  injury  sustained, 
r.n  account  of  its  poisonous  effect,  by  one 
who  buys  it  of  the  druggist,  and  uses  it  ac- 
cording to  the  prescription.  The  court  said : 
"the  liability  of  the  plaintiff  in  error  to  the 
person  injured  arises,  not  by  contract,  but 
for  a  wrong  committed  by  the  proprietor  in 
the  prescription  and  direction  as  to  the  dose 
that  should  be  taken.  We  can  see  no  differ- 
ence, whether  the  medicine  was  directly  sold 
to  the  defendant  in  error  by  the  proprietor, 
or  by  an  intermediate  party,  to  whom  the 
proprietor  had  sold  it  in  the  first  instance 
for  the  purpose  of  being  sold  again.  It  was 
put  upon  the  market  by  the  proprietor,  not 
alone  for  the  use  of  druggists  to  whom  they 
might  sell  it,  but  to  be  used  by  the  public 
in  general,  who  might  need  the  same  for  the 
cure  of  certain  diseases,  for  which  the  pro- 
prietor set  forth  in  his  label  the  same  was 
adapted.  This  was  the  same  thing  as  if  the 
proprietor  himself  had  sold  this  medicine  to 
the  defendant  in  error,  with  his  instructions 
and  directions  as  to  how  the  same  should 
be  taken." 

A  recent  Minnesota  case,  Schubert  v.  J.  R. 
(lark  Co.  (1892)  49  Minn.  331,  15  L.R.A. 
818,  32  Am.  St.  Rep.  559,  51  N.  W.  1103, 
perhaps  extends  the  doctrine  of  Thomas  v. 
Winchester  furtlier  than  we  need  to  go  in  the 
present  case.  There  one  Phelps  had  ordered 
a  new  stepl adder  from  a  retail  merchant, 
for  the  use  of  the  plaintiff,  who  was  a  house 
painter  in  the  employ  of  Phelps.  The  mer- 
chant, not  having  such  a  ladder  in  his  stock, 
ordered  the  defendant  corporation  to  deliver 
such  a  ladder  to  the  plaintiff  for  his  use. 
Pursuant  to  this  order,  defendant  delivered 
a  ladder  to  the  plaintiff,  which  was  made  of 
poor,  cross-grained,  and  decayed  lumber,  but 
was  so  painted  that  neither  the  plaintiff  nor 
his  employer  nor  the  merchant  could  discov- 
er the  defect*?.  Plaintiff,  supposing  the  lad- 
der to  have  been  made  of  good  material,  pro- 
ceeded to  use  it  in  the  performance  of  his 
work,  when  it  broke  under  his  weight,  and 
he  was  thereby  injured.  The  liability  was 
sustained. 
19  L.R.A.  (X.S.) 


Craft  v.  Parker.  W.  &  Co.  (1893)  90  Mich. 
245,  21  L.R.A.  139,  55  N.  W.  812,  is  a  ca^»e 
more  closely  in  point,  and  is,  we  deem,  a  re- 
liable authority. 

In  Huset  v.  J.  I.  Case  Threshing  Mach.  Co. 
(1903)  61  h.R.A.  303,  57  C.  C.  A.  237,  120 
Fed.  865,  the  precise  question  was  this:  "Is 
a  manufacturer  or  vendor  of  an  article  or 
machine  which  he  knows,  when  he  sells  it,  to 
be  imminently  dangerous,  by  reason  of  a  con- 
cealed defect  therein,  to  the  life  and  limbs 
of  anyone  who  shall  use  it  for  the  purpose 
for  which  it  was  made  and  intended,  liable 
to  a  stranger  to  the  contract  of  sale,  for  an 
injury  which  he  sustains  from  the  concealed 
defect  while  he  is  lawfully  applying  the  ar- 
ticle or  machine  to  its  intended  use?"  San- 
born, J.,  in  the  course  of  a  somewhat  elabo- 
rate opinion,  approves,  argncndo^  the  doc- 
trine of  Thomas  v.  Winchester,  Bishop  v. 
Weber,  and  other  cases  of  that  character. 

In  Salmon  v.  Libby,  McNeill,  &  Libbv 
(1905)  219  111.  421,  76  N.  E.  573,  the  decla- 
ration alleged,  in  substance,  that  the  de- 
fendant prepared,  put  up  in  a  package,  and 
sold  to  the  trade,  certain  mince-meat,  which, 
in  the  due  course  of  business,  passed  through 
the  hands  of  a  wholesale  dealer,  a  retail 
dealer,  and  finally  was  made  into  a  pie,  of 
which  plaintiff's  testator  ate;  that  the  de- 
fendant negligently  and  improperly  prepared 
and  manufactured  the  mince-meat  in  ques- 
tion ;  that  as  a  result  the  same  became  unfit 
for  food,  and  poisonous  and  destructive  to 
human  life  when  used  as  food;  and  that 
plaintiff's  testator,  lawfully  partaking  of  the 
same,  was  poisoned,  and  lost  his  life  in  con- 
sequence thereof.  There  was  no  averment 
of  a  scienter,  the  declaration  counting  ufxm 
the  negligence  alone.  The  supreme  court  of 
Illinois  held  that  this  set  forth  a  good  cause 
of  action,  under  a  statute  permitting  a  re- 
covery for  the  death  of  a  person  caused  by 
the  wrongful  act  or  omission  of  another. 

l^pon  both  reason  and  authority,  we  are 
clearly  of  the  opinion  that  the  declaration 
before  us  sets  up  a  good  cause  of  action. 
The  fact  that  the  defendant  was  the  manu- 
facturer, presumably  having  knowledge,  or 
opportunity  for  knowledge,  of  the  contents 
of  the  cans  and  of  the  process  of  manufac- 
ture; that  it  put  the  goods  upon  the  market 
for  sale  by  dealers  to  consumers,  under  cir- 
cumstances such  that  neither  dealer  nor  con- 
sumer had  opportunity  for  knowledge  of  tlie 
contents;  the  fact  that  the  goods  were  thnn 
manufactured  and  marketed  under  circuni- 
stanoes  that  imported  a  representation  to  in- 
tending purchasers  that  they  were  fit  for 
food  and  beneficial  to  the  human  body;  that, 
in  the  ordinary  course  of  business,  there  was 
a  prol)ability  (it  being,  indeed,  the  very  pur- 
pose of  the  defendant)  that  the  goods  should 
be  purchased,  and  used  by  parties  purchas- 
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ing,  in  reliance  upon  the  representation;  and 
that  the  defendant  negligently  prepared  the 
food  so  that  it  was  unwholesome  and  unfit 
to  be  eaten,  and  poisonous  to  the  human 
body,  whereby  the  plaintiff  was  injured, — 
make  a  case  that  renders  the  defendant  lia- 
ble for  the  damages  sustained  by  the  plain- 
tiff thereby. 

Let  the  judgment  be  reversed,  and  the  rec- 
ord be  remitted  to  the  Supreme  Court,  to  the 
end  that  the  defendant  may  apply  there  for 
leave  to  withdraw  its  demurrer  and  plead  to 
the  merits.  See  Hale  v.  Lawrence,  22  N.  J. 
L.  72,  82. 

NEW  BfEXICO   SUPREME  COURT. 

S.  C.  SMITH 

V. 

DARIUS  HICKS,  Appt. 
(—  N.  M.  —  98  Pac.   138.)' 

Appeal  —  correction   of  pleadings. 

1.  A  judgment  will  not  be  reversed  be- 
cause of  refusal  of  the  trial  court  to  strike 
out  portions  of  a  pleading  because  redun- 
dant, or  a  legal  conclusion,  in  the  absence  of 
anything  to  show  prejudice  therefrom. 

Landlord  —  covenant  to  fnrnish   water 
—breach. 

2.  A  landlord  does  not  comply  with  his 
agreement  to  furnish  water  to  irrigate  the 
crops  to  be  grown  on  the  land,  from  an  arte- 
sian well  on  the  property,  by  completing 
through  a  contractor  whose  contract  ante- 
dated the  lease  a  well  sufficient  to  furnish 


the  water,  if  the  contractor,  for  the  purpose 
of  securing  his  compensation,  immediately 
caps  and  locks  the  well  so  that  to  procure 
the  water  tlie  tenant  would  be  compelled 
to  break  the  lock. 

Damages  —  loss  of  crops. 

3.  The  measure  of  damages  for  breach  of 
contract  to  furnish  water  to  irrigate  grow- 
ing crops  so  that  they  become  worthless  is 
the  value  of  the  crops'  on  the  market  at  ma- 
turity, less  the  cost  necessary  to  put  them 
in  condition  for  and  upon  the  closest  mar- 
ket. 

Same  —  evidence  —  nieghborin^  crops. 

4.  Upon  the  question  of  measure  of  dam- 
ages for  failure  to  furnish  water  to  irri- 
gate crops,  so  that  they  are  lost,  evidence  is 
admissible  of  the  valufe  of  matured  crops 
of  like  kind  with  those  planted,  in  the  neigh- 
borhood where  they  were  growing. 

(September  2,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Chaves  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  loss  of  plaintiff's 
crops  through  defendant's  breach  of  con- 
tract.    Affirmed. 

Statement  by  McFle,  J.: 

This  is  a  suit  for  damages  brought  by 
the  appellee,  S.  C.  Smith,  hereinafter  called 
"plaintiff,"  against  Darius  Hicks,  appellant, 
hereinafter  called  "defendant,"  upon  special 
covenant  in  a  lease  to  furnish  water,  which 
plaintiff  alleges  was  broken  by  defendant. 
The  complaint  alleges  that,  on  March   13, 


Case  Note,  —  Measure  of  damages  for 
breach  of  contract  to  furnish  water 
for  irrigation. 

Aside  from  Smith  v.  Hicks  and  the  cases 
therein  cited  and  sufficiently  reviewed,  very 
little  authority  can  be  found  on  the  question 
as  to  what  is  the  measure  of  the  damages 
recoverable  for  a  breach  of  contract  to  fur- 
nish water  for  irrigation.  However,  those 
found  all  involve  the  destruction  of  a  grow- 
ing crop,  and  support,  in  effect  at  least,  the 
rule  laid  down  in  the  above  case. 

Thus  in  Raywood  Rice  Canal  &  Mill.  Co. 
V.  Langford  Bros.  32  Tex.  Civ.  App.  401,  74 
S.  \V.  1)26,  it  was  held  that,  for  the  failure 
of  a  lessor  to  furnish  his  lessee  with  suffi- 
cient water  for  irrigation  purposes,  as  per 
contract  he  was  obliged  to  do,  the  measure  of 
damages  for  the  injury  to  a  growing  crop 
was  the  difference  between  what  the  crop 
damaged  made  and  what  it  would  probably 
have  made  but  for  the  injury,  less  the  cost 
of  raising,  harvesting,  and  marketing  it. 
The  same  measure  of  damages  seems  to  have 
l>een  applied  in  Tres  Palacios  Rice  &  Irrig. 
Co.  V.  Eidman,  41  Tex.  Civ.  App.  542,  93 
S.  W.  698. 

In  Ravwood  Rice  Canal  &  Mill.  Co.  t. 
Wells,  3.3  Tex.  Civ.  App.  545,  77  S.  W.  253. 
it  was  held  that,  for  breach  of  contract  to 
19L.R.A.(X.S.) 


furnish  water  for  irrigating  purposes,  the 
measure  of  damages  is  the  market  value  of 
the  crop  that  would  have  been  produced 
when  harvested,  less  that  proportion  of  the 
crop  which  was  agreed  to  be  paid  for  the 
water,  and  the  expenses  that  would  have 
been  incurred  in  planting,  raising,  harvest- 
ing, and  preparing  such  crop. 

In  Barstow  Irrig.  Co.  v.  Cleghon  (Tex. 
Civ.  App.)  93  S.  W.  1023,  it  was  held  that 
the  proper  measure  of  damages  for  breach  of 
contract  to  furnish  water  for  irrigation  is 
the  difference  between  what  the  crop  dam- 
aged made  and  what  it  probably  would  have 
made  if  it  had  been  properly  watered,  less 
certain  expenses  which  were  necessary  to  its 
cultivation  and  preparation  for  market. 

In  Anderson  v.  Adams,  43  Or.  621,  74 
Pac.  215,  where,  because  oif  a  breach  of  con- 
tract to  furnish  water  for  irrigation,  a  grow- 
ing crop  was  destroyed,  it  was  evidently  held 
that  the  damages  recoverable  was  the  value 
of  the  crop  at  the  time  of  its  destruction, 
this  value  to  be  ascertained  by  evidence  of 
the  value  of  the  crop  at  maturity  less  the 
cost  of  the  labor,  care,  and  attention  neces- 
sary to  put  it  in  condition  for  the  nearest 
market. 

In  Watson  v.  Needham,  161  Mass.  404, 
24  L.R.A.  287,  37  N.  E.  204,  it  was  held 
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1906,  the  defendant  leased  to  plaintiff  a  cer- 
tain quarter  section  of  land  in  Chaves  coun- 
ty, New  Mexico,  cont<aining  160  acres  of 
land,  for  one  year,  and  agreed  to  furnish 
water  sufficient  for  the  irrigation  of  the 
land  leased  from  a  certain  artesian  well  to 
be  sunk  on  a  portion  of  the  premises,  in 
consideration  of  which  the  plaintiff  was  to 
prepare  and  seed  said  lands  in  certain  crops, 
properly  cultivate  and  irrigate  said  crops, 
and  deliver  to  defendant  the  share  falling 
to  him  at  Dexter,  New  Mexico,  and  that 
plaintiff  performed  said  contract  on  his 
part, '  but  defendant  failed  to  furnish  the 
water  as  contracted  for  in  the  lease,  and,  by 
reason  of  such  failure,  the  crop  died,  with 
the  result  that  plaintiff  was  damaged  in  the 
sum  of  $1,000.  To  the  complaint  defendant 
directed  a  motion  to  strike  out  certain  por- 
tions as  legal  conclusions  and  surplusage, 
which  motion  was  overruled,  and  defendant 
answered.  The  defendant  answered,  deny- 
ing all  the  material  allegations  contained 
in  the  complaint:  denied  that  he  failed  and 
refused  to  furnish  plaintiff  with  water  with 
which  to  irrigate  the  crop;  and  alleges  com- 
pliance with  the  terms  of  the  lease  con- 
tract; alleges  that  he  caused  to  be  brought 
in,  on  June  9,  1906,  an  artesian  well  located 
on  the  northwest  comer  of  the  land  de- 
scribed in  the  lease  with  water  sufficient  to 
irragate  the  whole  of  said  demised  premi- 
ses, and  that  plaintiff,  being  in  full  charge 
of  said  demised  premises,  negligently  per- 
mitted and  allowed  the  well  to  be  locked  up, 
and  failed  and  refused  to  use  the  waters 


thereof  to  irrigate  the  crops;  that  plain- 
tiff's failure  and  refusal  to  secure  the  water 
was  not  the  fault  or  neglect  of  the  defend- 
ant, but  that  at  the  time  plaintiff  and  de- 
fendant entered  into  the  lease  the  plaintiff 
had  full  knowledge  that  the  water  to  be 
furnished  with  which  to  irrigate  the  crops 
was  to  come  from  the  well  then  being  bored, 
and  that,  in  addition  to  the  well  furnished 
by  defendant,  defendant  notified  plaintiff  be- 
fore and  after  the  well  was  brought  in  not 
to  allow  the  crop  to  die  for  lack  of  water, 
that  defendant  would  pay  extra  for  water 
from  neighboring  claims,  and  that  plaintiff 
negligently  and  wilfully  abandoned  tlie 
premises  on  June  15,  1906,  and  rented  other 
lands  and  refused  to  cultivate  the  lands  of 
the  defendant,  and  failed  to  use  the  water 
furnished  by  the  defendant  from  the  ar-  . 
tesian  well.  The  defendant  further  alleged 
by  way  of  counterclaim  that  plaintiff  was 
indebted  to  him  in  the  sum  of  $100  as 
stipulated  damages  provided  for  in  the  lease 
because  of  his  alleged  breach  of  contract. 
The  plaintiff  denied  the  new  matter  set  up 
in  the  answer  and  reply.  The  cause  was 
tried  to  a  jury  upon  the  issues  thus  made, 
which  resulted  in  a  verdict  in  favor  of  the 
plaintiff,  and  his  damages  were  assessed  in 
the  sum  of  $362.50.  Whereupon  defendant 
filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  prosecutes  this  appeal. 

Messrs.  K.  K.  Scott  and  W.  A.  Dunn, 

for  appellant: 

The  amount  of  damages  recoverable  for 


that,  for  lack  of  due  diligence  by  a  munici- 
pal corporation  to  furnish  a  supply  of  water 
according  to  contract  for  steam  heating  in 
a  greenhouse,  the  damages  recoverable  was 
the  full  amount  of  damage  to  the  growing 
lettuce  in  such  greenhouse,  which  was  frozen 
by  reason  of  the  breach. 

In  Colorado  Canal  Co.  v.  McFarland  (Tex. 
Civ.  App.)  94  S.  W.  400,  it  was  held  that, 
where  damages  are  claimed  for  breach  of 
contract  to  furnish  water  for  irrigation  pur- 
poses, evidence  of  what  similar  lands  prop- 
erly cultivated  and  irrigated  yielded  in  the 
same  year,  in  connection  with  other  evi- 
dence, was  admissible  to  ascertain  the  dam- 
ages sustained. 

It  will  be  noticed  that  in  some,  at  least, 
of  the  above  cases  the  measure  of  damages 
is  stated  to  be  the  value  of  the  crop  at  the 
time  of  its  destruction,  to  be  ascertained  by 
the  admission  of  evidence  of  the  value  of  the 
crop  at  the  time  of  maturity  less  the  ex- 
penses and  cost  necessary  to  prepare  it  for 
the  nearest  market.  It  would  seem,  there- 
fore, that  this  class  of  cases  makes  a  rule 
in  regard  to  the  admissibility  of  evidence 
out  of  what  seems  to  be  stated  in  Smith  v. 
Hicks,  and  some  of  the  cases  gathered  in 
this  note,  to  be  the  measure  of  damages. 
Whether  there  is  any  real  practical  dis- 
tinction between  these  two  statements  of 
19L.R.A.(N.S.) 


the  rule  is  difficult  to  state,  since  most  of 
the  courts  fail  to  draw  any  distinction  at 
all.  This  was  so  in  Smith  v.  Hicks,  and 
also  in  Ray  wood  Rice  Canal  &  Mill.  Co.  v. 
Langford  Bros,  supra,  where  the  court,  after 
approving  a  statement  of  the  latter,  said 
that  it  was  but  another  way  of  saying  "Find 
for  plaintiffs  the  value  of  the  crops  at  the 
date  of  the  breach."  It  is  suggested  here, 
however,  that  those  cases  which  state  the 
measure  of  damages  to  be  the  value  of  the 
crop  at  the  time  of  its  destruction,  and  ad- 
mit as  evidence  the  value  of  the  crop  at  the 
time  of  maturity  less  the  cost  of  preparing 
it  for  market,  might  also  admit  other  evi- 
dence to  ascertain  the  damages  recoverable, 
and  thus  finally  come  to  a  somewhat  differ- 
ent result  than  those  cases  which  state  the 
market  value  of  the  crop  at  the  time  of  ma- 
turity less  the  cost  of  preparing  it  for  its 
nearest  market  to  be  the  measure  of  dam- 
ages, for,  under  a  statement  of  the  latter 
rule,  the  admissibility  of  other  evidence 
would  seem  to  be  precluded. 

A  note  discussing  this  same  question  and 
including  all  cases  concerning  the  measure 
of  damages  for  injury  to,  or  destruction  of, 
growing  crops,  may  be  found  with  Teller  v. 
Bay  &  River  Dredging  Co.  12  L,R.A.(N^) 
267. 
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the  loss  of  growing  crops  must  be  ascer- 
tained solely  by  the  value  of  the  lost  or 
injured  crops  in  their  then  condition,  with- 
out reference  to  their  conjectural  worth  at 
maturity. 

Chicago  &  R.  I.  R.  Co.  v.  Ward,  16  111. 
522:  Kankakee  &  S.  R.  Co.  v.  Horan,  17  111. 
App,  650;  Ohio  &  M.  R.  Co.  v.  Nuetzel,  43 
III.  App.  108;  Economy  Light  &  P.  Co.  v. 
Cutting,  49  III.  App.  422;  Roberts  v.  Cole, 
82  N.  C.  292;  Ward  v.  Chicago,  M.  &  St. 
P.  R.  Co.  61  Minn.  449,  63  N.  W.  1104: 
Burnett  v.  Great  Northern  R.  Co.  76  Minn. 
461,  79  N.  W.  523;  Foote  v.  Merrill.  54 
N.  H.  490,  20  Am.  Rep.  161;  Gresham  v. 
Taylor,  51  Ala.  505;  International  &  G.  N. 
R.  Co.  V.  Benitos,  59  Tex.  326;  Taul  v. 
Shanklin,  1  Tex.  App.  Civ.  Cas.  (White 
&  W.)  642;  Richardson  v.  Northrup.  66 
Barb.  85;  Drake  v.  Chicago,  R.  I.  &  P.  R. 
Co.  63  Iowa,  302,  50  Am.  Rep.  746,  19  N. 
W.  215:  Houston,  E.  &  W.  T.  R.  Co.  v. 
Adams,  63  Tex.  200;  Hays  v.  Crist,  4  Kan. 
350;  Sabine  &  E.  T.  R.  Co.  v.  Joachimi,  58 
Tex.  456;  Texas  &  St.  L.  R.  Co.  v.  Young, 
60  Tex.  201 ;  Texas  &  P.  R.  Co.  v.  Bayliss, 
62  Tex.  570;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hels- 
ley.  62  Tex.  593;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Pool,  70  Tex.  713,  8  S.  W.  635:  Sabine 
&  E.  T.  R.  Co.  V.  Smith,  73  Tex.  1,  11  S.  W. 
123:  Sabine  &  E.  T.  R.  Co.  v.  Johnson,  65 
Tex.  389 ;  Gulf,  C.  &  S.  F.  R,  Co.  v.  Nichol- 
son   (Tex.  Civ.  App.)    25  S.  W.  54. 

The  true  rule  for  tlie  measure  of  dam- 
ages is  the  difference  between  the  rental 
value  of  the  land  leased  with  water  and 
the  rental  value  without  water. 

Pallett  V.  Murphy,  131  Cal.  192,  63  Pac. 
366;  Crow  v.  San  Joaquin  &  K.  River  Canal 
&  Irrig.  Co.  130  Cal.  309,  62  Pac.  562,  1058; 
Horres  v.  Berkeley  Chemical  Co.  57  S.  C. 
189,  52  L.R.A.  36,  35  S.  E.  500. 

The  water  was  "furnished"  to  plaintiff  by 
defendant,  within  the  terms  of  the  contract, 
when  the  well  was  completed  and  capped 
by  the  contractor. 

Chulan  v.  Princeville  Plantation  Co.  5 
Haw.  88;  Southland  Waterworks  Co.  v. 
Howard,  L.  R.  13  Q.  B.  Div.  217;  Francis 
V.  State.  21  Tex.  285;  Taylor,  Land.  &  T. 
§  767,  7th  ed.  656. 

Messrs.  Kd  S.  Gibbany  and  £mmetr 
Pattoii,  for  appellee: 

The  measure  of  damages  was  the  value 
of  the  crop  at  the  closest  market,  at  ma- 
turity, lean  the  cost  necessary  to  put  it  in 
condition  for  the  market. 

Gulf.  C.  &  S.  F.  R.  Co.  V.  Carter  (Tex. 
Civ.  App.)  25  S.  W.  1023:  Raywood  Rice 
Canal  &  Mill.  Co.  v.  Langford  Bros.  32  Tex. 
Civ.  App.  401,  74  S.  W.  926:  Northern  Colo- 
rado  Irrig.  Co.  v.  Richards.  22  Colo.  450,  45 
Pac.  423:  Herring  v.  Armwood,  130  N.  C. 
177,57L.R.A.  058,  41  S.  E.  96;  13  Cyc.  Law 
lOL.B.A.lN.S.) 


&  Proc.  pp.  208,  209,  notes  61-64;  Houston 
&  T.  C.  R.  Co.  V.  Darwin  (Tex.  Civ.  App.)  10.5 
S.  W.  825;  8  Am.  &  Eng.  Enc.  Law,  p.  3:W. 
note.  5:  2  Farnham,  Waters,  2643,  2C44; 
Long.  Irrigation.  §§131.  273;  Ffemont,  E. 
&  M.  Valley  R.  Co.  v.  Harlin,  50  Neb.  698, 
36  L.R.A.  423,  61  Am.  St.  Rep.  578.  70  N. 
W.  263:  Mills.  Irrigation,  §213.  p.  267: 
Chicago,  B.  &  Q.  R.  Ck).  v.  Eromert,  53  Neb. 
237,  68  Am.  St.  Rep.  602,  73  N.  W.  540. 

MeFle,  J.,  delivered  the  opinion  of  the 
court: 

The  first  error  assigned  is  upon  the  over- 
ruling of  defendant's  motion  in  the  lower 
court  to  strike  out  portions  of  the  com- 
plaint as  being  redundant  or  legal  conclu- 
sions. There  was  no  error  committt^d  in  the 
overruling  of  this  motion.  **But.  even  if 
the  court  had  erred  in  overruling  the  mo- 
tion, a  reversal  of  the  judgment  would  not 
follow.  .  A  party  has  no  absolute  right  to 
have  his  adversary's  pleadings  pruned  to 
suit  his  fancy.  A  reviewing  court  will  only 
interfere  in  such  matterd  where  it  appears 
that  the  denial  of  a  motion  to  correct  a 
pleading  was  not  only  erroneous,  but  pre- 
judicial to  the  substantial  rights  of  the 
moving  party."  Lincoln  Mortg.  &  T,  Co. 
V.  Hutchin8,*55  Neb.  158,  76  N.  W.  538.  In 
the  case  of  Pfau  v.  SUte,  148  Ind.  539,  47 
N.  E.  927,  the  supreme  court  of  Indiana 
says  that  "this  court  has  repeatedly  held 
that  the  overruling  by  the  court  below  of  a 
motion  to  strike  out  a  part  of  a  pleading 
is  not  on  appeal  an  available  error  here. 
The  reason  assigned  for  such  decision  is 
that,  'at  most,  it  can  but  leave  surplusage 
in  the  record,  which  does  not  vitiate  that 
which  is  good,'"  Hudelson  v.  First  Nat. 
Bank,  56  Neb.  247,  76  N.  W.  570 :  Codding- 
ton  v.  Canaday,  157  Ind.  243,  61  N.  E.  567; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Marks,  11 
Okla.  82,  65  Pac.  996.  There  is  nothing 
disclosed  by  the  record  in  this  case  to  show 
that  the  defendant  was  prejudicially  af- 
fected by  the  ruling  so  as  to  bring  the  case 
within  the  exception  referred  to  in  some  of 
the  cases  above  cited. 

While  there  are  several  assignments  of 
error,  they  all  relate  to  the  four  remaining 
questions  in  this  case,  namely :  ( 1 )  Did  the 
defendant.  Hicks,  comply  with  his  covenant 
in  the  lease,  which  is  in  the  following  lan- 
guajre:  ''Party  of  the  first  part  agrees  to 
furnish  water  sufficient  to  irrigate  land 
above  described:  said  w»ateiv  to  come  from 
an  arte!*inn  well  located  on  land?"  (2)  Did 
the  court  submit  to  the  jury  in  his  charge 
the  correct  measure  of  damages?  (3)  Was 
error  committed  in  the  overruling  of  the 
demurrer  of  the  evidence  and  refusal  to 
give  peremptory  instructions?  (4)  Was  er- 
ror committed  in  overrulins:  the  motion  for 
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new    triiil?     We  will   consider  these  ques- 
tions in  the  above  order. 

Considering,  then,  the  first,  it  is  found 
to  be  based  upon  two  paragraphs  of  the 
court's  charge,  and  the  refusal  of  the  court 
to  give  two  instructions  requested  by  the 
defendant  in  the  court  below.  It  became 
the  duty  of  the  court  to  charge  the  jury  as 
to  the  meaning  of  the  defendant's  covenant 
in  the  lease.  "Party  of  the  first  part  agrees 
to  furnrsh  water  sufiicient  to  irrigate  land 
above  described;  said  water  to  come  from 
an  artesian  well  located  on  land.**  The  un- 
disputed facts  are  that  at  the  time  the 
lease  was  entered  into  March  13,  1906, 
work  was  progressing  on  the  well  by  the 
contractor  Fisher.  The  crops  were  planted, 
as  agreed  upon,  in  April,  May,  and  the 
last  about  the  1st  of  June.  The  oats  came 
up  and  grew  to  be  from  2  to  3  inches  high, 
alfalfa  2  to  8  inches  high,  Indian  corn  3 
to  4  inches  high.  All  of  these  crops  dried 
up  and  died  for  want  of  water  to  irrigate 
them.  The  final  flow  of  water  was  struck 
on  the  9th  day  of*  June,  and  on  the  same 
day  the  contractor  Fisher  capped,  put  a 
chain  and  padlock  on,  and  locked  the  well 
up  HO  that  Smith,  the  lessee,  could  not,  and 
did  not,  get  any  water  from  the  well. 
Smith  was  present  when  Fisher  locked  the 
well,  and  protested  verbally,  to  the  extent 
of  saying  that  he  would  break  the  lock,  but 
Fiwher  replied  that  he  had  to  do  so  to  get 
a  settlement  with  Hicks,  and,  if  he  broke 
the  lock,  he  would  do  it  at  his  peril.  There 
was  some  correspondence  between  Smith 
and  Hicks,  who  had  gone  to  Illinois  some 
time  before  and  was  still  there,  in  which 
Hicks  told  Smith  to  break  the  lock  and 
take  the  water;  Hicks  claiming  that  he  did 
not  owe  Fisher  anything.  Fisher  gave 
Smith  the  key  to  unlock  the  well  July  5th, 
and  h^  then  obtained  water,  and,  while  some 
of  the  maize  he  had  planted  then  came  up 
and  c<mtinued  to  grow,  it  was  too  late  to 
mature.  The  frost  killed  it,  and  it  was 
worthless.  The  evidence  tended  to  show 
that,  although  the  crops  were  planted  and 
became  growing  crops,  they  were  total  loss 
t(»  the  plaintiff,  and  that  the  failure  of  the 
defendant  to  furnish  the  water  necessary  as 
provided  for  in  the  lease  was  the  cause  of 
the  loss.  Upon  this  branch  of  the  case 
the  court  charged  the  jury  as  follows: 
"The  first  question  for  you  to  determine 
upon  going  to  your  jury  room  is  whether 
there  has  been  a  breach  of  the.  contract  in 
tlie  reH|)ect  alleged:  that  is,  whether  or  not 
tlie  defendant  failed  to  furnish  water  suf- 
ficient to  i»*rigate  the  crops  as  provided  by 
the  lease  here  from  the  arte.Man  well  located 
upon  the  premises.  The  court  instructs  the 
jury  that  plaintiff,  by  the  terms  of  the  writ- 
ten lease  submitted  in  evidence,  was  entitled 
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to  one  half  of  the  hay  and  grain  that  might 
be  produced  on  the  west  80  acres,  and  to 
all  of  the  hay  and  grain  produced  on  the 
east  80  acres  of  the  premises  described  in 
said  lease  and  occupied  by  the  plaintifl'  dur- 
ing the  year  1906,  and  that,  iey  the  terms 
of  said  lease,  the  defendant  was  bound  to 
furnish  sufficient  water  for  the  irrigation  of 
the  crops  planted  by  the  plaintiff  on  said 
leased  premises;  and,  if  you  find  from  the 
evidence,  defendant  failed  to  furnish  wafer 
sufficient  to  irrigate  the  crops  planted  by 
the  plaintiff,  and  that  plaintifl'  lost  his 
crops  on  said  premises  by  reason  of  the 
failure  of  the  defendant  to  furnish  water 
sufficient  for  the  irrigation  thereof,  then 
and  in  case  you  so  find  your  finding  should 
be  for  the  plaintifl'.  The  court  instructs 
you  that  the  term  used  in  the  lease,  'to 
furnish  water  sufficient  to  irrigate  the  land, 
said  water  to  come  from  an  artesian  well 
located  on  the  land/  means  in  law  the  duty 
was  imposed  by  law  on  the  defendant  to 
deliver  to  the  plaintiff.  Smith,  for  the  ir- 
rigation purposes  of  the  premises  occupied 
by  him  under  the  lease  in  evidence,  a  suf- 
ficient water  source  from  which  to  irrigate 
said  land.  It  does  not  impose  the  duty  upon 
the  defendant  of  being  eonsttmtly  in  attend- 
ance for  the  purpose  of  seeing  that  this 
water  was  conveyed  upon  the  premises,  nor 
did  it  impose  upon  the  defendant  the  duty 
of  protecting  the  well  from  trespassers  after 
the  same  had  been  completed  and  the  water 
delivered  to  the  plaintiff,  because  the  duty 
rested  upon  the  plaintiff  to  protect  him.self 
against  trespasses,  but  the  court  charges 
you  it  was  the  duty  of  the  defendant,  Mr. 
Hicks,  in  the  first  instance  under  his  con- 
tract to  furnish  water  sufficient  to  irrigate 
the  land,  said  water  to  come  from  an  ar- 
tesian well  located  on  the  land.  It  was  his 
duty  to  deliver  water  from  said  well  to  the 
plaintiff.  Smith,  for  the  irrigation  of  the 
premises  occupied  by  him  under  the  lease 
in  evidenpe.  Now,  the  court  charges  you 
that  if,  in  case  you  find  that  the  defendant, 
within  the  terms  of  this  instruction,  did 
furnish  water  to  this  plaintiff  sufficient  for 
the  irrigation,  then  and  in  that  event  the 
plaintiff  cannot  recover  because  the  breach 
of  the  contract  relied  upon  has  not  been 
established  by  the  evidence.  If,  on  the 
other  hand,  you  find  that  the  defendant 
failed  to  furnish  water  sufficient  to  irri- 
gate the  lands  in  question  from  the  artesian 
well  referred  to,  it  would  become  your  duty 
to  assess  the  damages  in  favor  of  the  plain- 
tiff." 

The  argument  of  coimsel  for  the  defend- 
ant is  that  the  water  was  furnished  to  the 
plaintiff,  within  the  terms  of  the  contract, 
by  defendant,  when  the  well  was  completed 
and  capped  by  Alonzo  Fisher,  the  contract- 
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or.  They  further  say  that,  if  the  plaintiff 
permitted  the  contractor  to  do  some  unlaw- 
ful act  on  his  premises,  it  certainly  would 
not  be  contended  that  Fisher,  going  beyond 
the  scope  of  his  employment  and  committing 
such  unlawful  act,  could  be  the  agent  of  the 
defendant  or  bind  the  defendant.  If,  fifter 
the  well  was  brought  in,  Fisher  had  per- 
mitted the  water  to  run  for  a  time,  and  had 
Smith  been  permitted  to  use  it,  thus  obtain- 
ing possession  thereof,  the  argument  of 
counsel  would  be  quite  forcible,  as  Fisher 
in  seizing  and  locking  up  the  well  would 
have  been  a  trespasser  against  whom  Smith 
would  doubtless  have  been  charged  with 
the  duty  of  defending  his  possession  there- 
of; but  under  the  facts  here  it  is  different. 
The  defendant  had  put  Fisher  in  possession 
of  the  well  under  a  contract  to  which  Smith 
was  not  a  party,  and  this  contract  gave 
Fisher  a  right  to  be  upon  the  premises  su- 
perior to  that  of  Smith  himself,  as  this 
right  existed  when  the  lease  was  executed. 
Fisher  refused  to  allow  the  well  to  flow 
for  the  use  of  Smith,  and  immediately 
locked  the  well.  Smith  protested  to  the  ex- 
tent of  threatening  to  break  the  lock  and 
take  '  the  water,  but  without  effect.  The 
situation,  therefore,  on  June  9th,  was  that 
to  obtain  the  water  Hicks  had  bound  him- 
self to  furnish  the  plaintiff  must  do  an  act 
of  violence,  such  as  breaking  the  lock,  there- 
by incurring  personal  damage  and  possibly 
criminal  prosecution,  or  bring  legal  proceed- 
ings to  obtain  the  use  of  the  water  he  had 
a  right  to  be  peaceably  furnished  by  the 
defendant.  The  word  "furnished"  as  used 
in  that  lease  is  used  in  the  sense  of  deliv- 
ery; that  is,  to  provide  with  the  right  of 
possession  and  use.  The  water  was  to  be 
furnished  for  the  use  of  the  plaintiff  in 
raising  crops,  and  was  not  furnished,  when, 
to  obtain  possession  and  use  of  it,  the  plain- 
tiff would  be  required  to  incur  personal  dan- 
ger or  become  involved  in  litigation.  Smith 
was  not  the  agent  of  Hicks  in  regard  to 
the  sinking  or  paying  for  this  well.  Fisher 
was  in  possession  with  a  claim  of  right,  and, 
in  our  opinion,  the  plaintiff  was  not  re- 
quired to  do  more  than  he  did  to  obtain 
the  water. 

The  views  expressed  as  to  the  correct- 
ness of  the  court's  charge  in  effect  dispose 
of  the  ninth  and  tenth  assignments  of  er- 
ror. Those  assignments  are  based  upon  the 
refusal  of  the  court  to  give  to  the  jury  in- 
structions Nos.  3  and  4,  requested  by  coun- 
sel for  the  defendant.  No.  3  is  substantial- 
ly that,  if  the  jury  believe  that  the  well  was 
brought  in  on  June  9th.  and  that,  after 
the  well  began  to  flow,  Fisher  locked  it  up, 
that  Fisher's  act  was  a  trespass,  and  the 
plaintiff  had  a  right  to  remove  the  lock  and 
use  the  water.  No.  4  is  to  the  effect  that 
19L.R.A.(N.S.) 


Smith,  as  lessee,  had  full  right  and  author- 
ity to  protect  the  place  from  all  trespasses, 
and  that,  if  Fisher  locked  up  the  well,  it 
was  the  right  and  duty  of  Smith  to  protect 
himself  against  such  trespass,  and  it  was 
not  the  duty  of  the  defendant.  Hicks,  to  do 
so.  These  instructions  are  along  the  line 
of  defendant's  contention  that  the  plaintiff 
was  compelled  to  break  the  lock  and  take 
the  water,  and  that  the  defendant  was  under 
no  obligation  to  place  the  water  at  the 
disposal  of  the  plaintiff  as  he  had  contract- 
ed to  do. 

In  the  case  of  Booth  v.  Spiiyten  Duyvil 
Rolling  ^lill  Co.  60  N.  Y.  487,  the  court 
says:  While  we  are  to  determine  the  legal 
import  of  these  provisions  according  to 
their  own  terms,  it  may  be  well  to  briefly 
recall  certain  well-settled  rules  in  this 
branch  of  the  law.  One  is  that,  if  a  party 
by  his  contract  charges  himself  with  an  ob- 
ligation possible  to  be  performed,  he  must 
make  it  good,  unless  his  performance  ia 
rendered  impossible  by  the  act  of  God,  the 
law,  or  the  other  party.  Difficulties,  even 
if  unforeseen,  and  however  great,  will  not 
excuse  him.  If  parties  have  made  no  pro- 
vision for  a  dispensation,  the  rule  of  law 
gives  none,  nor,  in  such  circumstances,  can 
equity  interpose!  Dermott  v.  Jones  ( Ingle  v. 
Jones)  2  Wall.  1,  17  L.  ed.  762:  Cutter  v. 
Powell,  6  T.  R.  320,  2  Smith,  Lead.  Cas.  1.  It 
was  within  the  power  of  the  defendant  to 
provide  for  this  emergency  when  he  execut- 
ed the  lease,  but,  failing  to  do  so,  he  must 
comply  with  its  terms  or  be  liable  for  the 
consequences.  The  case  of  Pallett  v.  Murphy, 
131  Cal.  192,  63  Pac.  366,  is  a  case  where 
Murphy  was  the  owner  of  a  ditch  and  ob- 
ligated to  supply  water  to  the  Rancho  Paso 
de  Bartolo  tract  of  land,  part  of  which  was 
leased  to  the  plaintiff.  The  lessee  offered 
to  pay  the  water  rates  and  demanded  the 
water,  which  was  refused  on  the  ground 
that  the  defendant  had  disposed  of  all  the 
water  to  other  parties.  The  court  held  the 
defendant  liable,  and  affirmed  the  judgment 
for  damages.  In  this  case  the  lessee  had  a 
right  to  the  water  from  the  defendant's 
ditch  on  the  land,  but  he  did  not  take  it  by 
violent  means.  His  right  of  action  for 
damages  was  sustained;  and  we  r^ard  the 
law  as  laid  in  that  case  equally  applicable 
to  the  present  one.  Entertaining  the  views 
we  have  above  expressed,  we  think  the  court 
properly  refused  to  give  the  jury  these  in- 
structions. 

Coming,  now,  to  the  main  point  in  the 
case, — that  of  the  measure  of  damages, — ^we 
And  quite  a  conflict  of  authority  upon  that 
subject.  An  examination  of  the  authorities- 
also  shows  that  the  measure  of  damages  a» 
applied  to  the  leased  lands  and  crops  de- 
pends to  a  considerable  extent  UDon  the  con- 
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dition  of  the  lands  and  crops  at  the  time  of 
the  alleged  damage:  that  is,  whether  the 
lands  have  been  planted  or  contain  grow- 
ing or  matured  crops,  thus  necessitating  a 
different  measure  of  damage  in  accordance 
with  the  facts.  This  question  of  the  dam- 
ages was  before  this  court  in  case  of  Mogol- 
lon  Gold  &  Copper  Co.  v.  Stout  (N.  M.)  91 
Pac.  724;  but  the  measure  of  damages 
adopted  in  that  case  is  not  controlling  in 
this,  inasmuch  as  the  plaintiff  Stout  sued 
to  recover  damages  for  the  destruction  ot 
trees  and  vines  which  pertain  to  the  real 
estate,  as  well  as  for  crops,  and  different 
measure  of  damages  is  found  to  exist  as  be- 
tween real  estate  ^nd  growing  crops.  As  to 
the  measure  of  damages  in  this  case,  the 
court  instructed  the  jury  as  follows:  "The 
court  charges  you  that  the  only  damages 
claimed  in  this  case  are  damages  resulting 
from  the  loss  of  the  crop  in  question.  The 
court  instructs  you  upon  this  point  that 
the  measure  of  damages  in  this  case  is  the 
value  of  the  crop  at  the  time  it  was  de- 
stroyed, if  it  was  destroyed  through  the 
fault  of  the  defendant,  and  the  value  at  ma- 
turity and  the  labor  necessary  to  put  the 
crop  in  a  condition  for  marketing  are  the 
(lata  from  w^hich  to  estimate  this  value. 
The  value  of  the  crop  at  maturity  would  be 
its  value  on  the  farm  where  it  is  produced 
or  at  the  closest  market.  If  you  find  from 
the  evidence  that,  by  the  negligence  or  fail- 
ure of  the  defendant  to  furnish  water  suf- 
ficient to  irrigate  the  crops  of  the  plaintiff, 
.said  crops  were  wholly  destroyed,  or  were 
destroyed  to  such  an  extent  as  to  be  worth- 
less, then  the  plaintiff's  damages,  if  any, 
would  be  the  value  of  such  crops  on  the 
market  at  maturity,  less  the  cost  of  labor, 
care,  and  attention  necessary  to  put  the 
crops  in  condition  for  the  closest  market  and 
upon  such  market.  The  court  charges  you 
that,  in  determining  this  branch  of  the  case, 
it  becomes  material  what  the  value  of  such 
crops  would  be  at  maturity,  you  have  a 
right  to  take  into  consideration  the  results 
which  came  from  crops  situated  upon  simi- 
lar land  in  that  immediate  vicinity  under 
irrigation,  and  from  this  date  you  are  per- 
mitted, and  it  is  your  duty, 'to  proceed  to 
the  determination  of  what  would  have  been 
the  results  in  the  crops  upon  the  land  in 
question.  And  from  the  value  of  the  crops 
upon  the  adjacent  lands  or  similar  lands 
you  may  determine  what  would  have  been 
the  value  of  these  crops  on  the  property  in 
this  section.  You  have  a  right  to  take  into 
consideration  from  the  experience  of  crops 
upon  neighboring  lands  to  what  extent  these 
crops,  if  they  had  been  allowed  water,  would 
have  arrived  at  maturity,  and,  if  you  find 
from  the  evidence  that  the  crops  upon  ad- 
joining lands  to  a  considerable  extent  did 
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not  reach  to  maturity  by  reason  of  the 
character  of  the  season  or  otherwise,  these 
are  circumstances  you  have  a  right  to  con- 
sider in  determining  to  what  extent,  if  any, 
the  plaintiff  had  been  damaged  in  this 
case."  The  defendant  submitted  and  re- 
quested the  court  to  give  the  following  in- 
struction as  to  the  proper  measure  of  dam- 
ages: "If  you  find  from  the  evidence  in 
this  case,  under  the  instruction  heretofore 
given  you,  that  the  plaintiff  is  entitled  to 
recover  anything  from  the  defendant  on  ac- 
count of  defendant's  failure  to  furnish  wa- 
ter, as  alleged  in  the  complaint,  then  I  in- 
struct you  that  the  amount  which  the  plain- 
tiff can  recover  is  the  difference  between 
the  rental  value  of  the  premises  described  in 
the  complaint  without  water  and  the  value 
of  their  rental  value  wuth  water;  and,  if  you 
should  find  for  the  plaintiff,  you  will  assess 
his  damages  for  the  sum  as  the  evidence 
may  have  shown  the  rental  value  of  the  land 
with  water  to  be  in  excess  of  the  rental 
value  without  water."  Briefly  stated,  the 
court  charged  the  jury  that,  "if  they  found 
from  the  evidence  that  the  crops  were 
wholly  destroyed,  or  were  destroyed  to  such 
an  extent  as  to  be  worthless,  then  the  plain- 
tiff's damages,  if  any,  would  be  the  value 
of  such  crops  on  the  market  at  maturity, 
less  the  cost  of  labor,  care,  and  attention 
necessary  to  put  the  crops  in  condition  for 
the  closest  market  and  upon  such  market," 
while  the  measure  of  damages  contended  for 
by  counsel  for  the  defendant  is  "that  the 
amount  which  the  plaintiff  can  recover  is 
the  difference  between  the  rental  value  of 
the  premises  described  in  the  complaint 
without  water  and  the  value  of  the  rental 
value  with  water."  There  is  no  doubt  that 
the  measure  of  damages  contended  for  by 
the  defendant's  counsel  is  supported  by 
quite  a  number  of  the  decided  cases,  and  is, 
no  doubt,  the  true  measure  of  damages  in* 
some  jurisdictions,  especially  in  cases 
where,  on  account  of  failure  to  obtain  water, 
crops  were  never  planted. 

Counsel  for  the  defendant  are  to  be  com- 
mended for  their  diligence  in  referring  the 
court  to  almost  every  case  to  be  found  in 
the  books  supporting,  even  remotely,  their 
contention.  Their  main  reliance,  however, 
is  upon  two  cases  from  the  state  of  Cali- 
fornia, namely,  Crow  v.  San  Joaquin  &,  K. 
River  Canal  &  Irrig.  Co.  130  Cal.  310,  62 
Pac.  562,  1058;  Pallett  v.  Murphy,  supra. 
These  cases  hold  that  the  true  measure  ot 
damages  under  the  facts  is  the  difference 
between  the  rental  value  of  the  land  with 
and  without  water  for  irrigation;  but  in 
those  cases  there  were  no  growing  crops  on 
the  land  to  be  destroyed,  as  the  crops  were 
never  planted  owing  to  the  failure  to  ob- 
tain water;  and,  further,  the  lessees  were 
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evidently  payinj(  rent  for  the  land,  judging 
from  the  reference  of  the  court,  although 
not  directly-  stated.  The  authorities  show- 
that  a  difterent  measure  of  damages  pre- 
vails where  crops  have  been  planted  and  de- 
stroyed in  whole  or  in  part.  The  case  of 
Teller  v.  iiay  &  River  Dredging  Co.  151  Cal. 
209,  12  UR.A.(N.S.)  207,  90  Pac.  942,  18 
a  case  on  all  fours  with  the  present  case, 
and  was  decided  in  May,  1907,  l>eing  re- 
ported in  the  last  volume  of  California  Re- 
I)orts  published  up  to  this  date.  The  lands 
were  rented  for  a  share  of  the  crops,  and  the 
huit  was  brought  by  the  tenant  for  the  total 
destruction  of  growing  crops.  The  syllabus,, 
which  is  supported  by  the  opinion  of  the 
court  as  to  the  measure  of  damages,  is  as 
follows:  "In  an  action  by  a  tenant  entitled 
to  three  fourths  of  a  crop,  for  the  total  de- 
struction of  th«  crop  while  growing,  the 
court,  in  arriving  at  the  value  of  the  crop 
at  the  time  of  its  destruction,  found  the 
probable  yield  of  the  crop  and  the  market 
value  thereof,  deducting  therefrom  the  cost 
of  producing  and  marketing  the  crop,  and 
deducting  therefrom  one  fourth  of  such 
value  as  the  landlord's  share.  Held  the  true 
measure  of  damages.''  As  will  be  seen,  the 
measure  of  damages  in  this  case  in  prac- 
tically the  same  as  that  given  the  jury  on 
the  charge  of  the  court  in  this  case.  The 
court's  attention  M'as  called  to  the  fact  that 
the  measure  of  damages  was  different  from 
that  declared  in  130  Cal.  310,  62  Pac.  562, 
1068,  but  the  court  overruled  a  motion  for  a 
rehearing  of  the  case.  From  this  it  appears 
that  in  California,  in  an  action  for  the  de- 
.'itruction  of  growing  crops,  the  measure  of 
damages  is  not  that  contended  for  by  the 
defendant,  but  is  that  w^hich  the  court  sub- 
mitted to  the  jury  in  this  case.  The  court, 
in  his  charge,  speaking  of  the  measure  of 
damages,  said:  "The  court  instructs  you  up- 
on this  point  that  the  measure  of  damages 
in  this  case  is  the  value  of  the  crop  at  the 
time  it  was  destroyed,  if  it  was  destroyed, 
through  the  fault  of  the  defendant,  and  the 
value  at  maturity  and  the  labor  necessary 
to  put  the  crop  in  condition  for  marketing 
are  the  data  from  which  to  establish  this 
value.'*  The  court  here  lays  down  the  gen- 
eral rule  as  to  measure  of  damages  in  case 
of  the  destruction  of  growing  croi)6,  that  it 
is  *%ie  value  of  crops  at  the  time  of  their 
destruction."  In  an  extensive  note  in  sup- 
|K)rt  of  the  case  of  Candler  v.  Washoe  T^ke 
Reser\'oir  &  G.  C.  Ditch  Co.,  reported  in  6 
A.  &  E.  Ann.  Cas.  p.  949,  the  author  cites 
the  states  of  Alabama,  Arkansas,  California, 
Colorado,  Indiana,  Michigan,  Minnesota, 
Missouri.  New  York,  Oregon,  Ctali,  and 
N'evada  as  adhering  to  this  measure  of  dam- 
ages. As  the  court  below  m  his  charge 
pointed  out.  there  is  a  marked  difference 
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between  the  measure  of  damages  and  the 
mode  from  which  the  value  at  the  date  of 
destruction  is  to  be  ascertained. 

In   Teller   v.    Bay     River     Dredging    Co. 
supra,   the  court  discusses  this  matter,  as 
follows:    "This    question    thus    turns    upon 
the  mode  of  ascertaining  the  value  of  tlie 
growing  crop  at  the  time  of  its  destruction. 
Tlie    appellant    contends     that     the     rental 
value  of  the  land,  with  the  cost  of  labor  and 
materials  up  to  the  time  of  the  destruction 
expended  in  producing  the  crop,  with  legal 
interest  at  legal  rate  thereon,  furnishes  the 
correct   method   of   arriving  at   this  value. 
Such  a  method  finds  supix)rt  from  and  han 
been  adopted  by  the  supreme  court  of  South 
Carolina,  in  the  case  of  Horres  v.  Berkeley 
Chemical  Co.  57  S.  C.  189,  52  L.R.A.  36.  35 
S.  E.  500.     The  objection  to  this  method  is 
that  it  is  not  a  determination  of  value  at 
all.      It    is   but    a    determination    of    cost, 
which,   while   always  an   element  of  value, 
never  furnishes  its  exact  measure.    By  such 
a  method  of  computation  nothing  is  allowed 
for  the  fact  that  the  crops,  simply  as  grow- 
ing crops,  and  before  maturity,  are  neces- 
sarily an  expense,  and  not  a  profit,  to  the 
owner.     They  are  of  value  to  him  not  as 
growing  vegetation  upon  his  land,  but  be- 
cause in  the  course  of  nature  they  will  come 
to  fruition,  and  so  have  a  market  value,  and 
thus  will  bring  to  him  profit  for  his  dis- 
bursement and  expenses  in  their  care  and 
maintenance.      Moreover,     in     taking     cost 
as  the  measure  of  value,  there  is  lost  sight 
of  the  fact  that  by  the  destruction  of  the 
crop  it  cannot  for  that  year  at  least  be  re- 
placed, and  that  the  very  possibility,  aside 
from  the  reasonable  expectation,  of  future 
profit    is    forbidden    to    the    agriculturist; 
and,  finally,  that  cost  cannot  be  the  measure 
of  the  detriment  under  such  circumstances 
ought  to  become  patent  from  consideration 
of  the  fact  that  if  you  should,  upon  succes- 
sive years,  destroy  the  farmers'  crops,  and 
in  full  compensation  therefor  pay  him  only 
the  money  which  he  had  expended  in  their 
growth  up  to  the  time  of  destruction,  you 
could  in  a  very  short  time  starve  to  death 
every  agricultural  community  in  the  United 
States."     The  court,  after  stating  the  alwve 
reasons    for    the    adoption    of    the    measure 
of  damages  in  the  court  below,  commendeil 
the  rule  contained  in  the  following  instruc- 
tion: "In  arriving  at  the  value  of  the  crojis 
as  they   then  stood    (at  the  time  of  their 
destruction)   and  in  the  condition  in  wliioh 
they  were,  the  court  has  adopted  as  the  be^^t 
means  available  the  probable  yield  of  each 
tract  multiplied  by  the  market  value  of  the 
crop,   deducting  therefrom   the  cost  of  pro- 
ducing and  marketing  said  crops,  and  dt" 
ducting   therefrom   the   one   fourth  of  such 
vaiiic  as  and  for  the  landlord's  share,"  etc., 
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— while  stated  in  different  language,  the 
measure  of  damages  above  stated  is  identi- 
cal with  that  given  the  jury  in  the  pres- 
ent case,  except  the  reference  to  the  land- 
lord's share.  As  to  that,  however,  the  court 
below,  in  another  part  of  his  charge,  in- 
formed the  jury  plainly  that  the  landlord 
was  to  receive  one  half  of  the  crops  raised 
on  the  west  80  acres  and  the  tenant  all  of 
the  remaining  crops,  thus  precluding  the 
idea  that  the  jury  miscalculated  the  dam- 
ag<es.  llie  court  states  at  the  time  of  the 
trial  that  he  would  adopt  and  give  the  jury 
the  measure  of  damages  laid  down  by  the 
Texas  courts.  On  examination  of  the  decided 
cases  in  that  state,  it  is  found  that,  up  to 
and  including  1894,  the  measure  of  dam- 
ages for  the  destruction  of  growing  crops 
was  held  to  be  "the  difference  between  the 
value  of  the  crops  before  and  after  injury, 
and  is  not  ascertained  by  their  probable 
worth  at  maturity  less  expenses  in  matur- 
ing."   6  A.  &  E.  Ann.  Cas.  960. 

But.  beginning  with  the  case  of  Gulf,  C.  & 
S.  F.  R.  Co.  V.  McGowan,  73  Tex.  365,  11 

5.  W.  336,  and  including  decisions  rendered 
in  the  year  1904.  the  Texas  courts  have 
adopted  a  different  rule  (which  is  the  rule 
laid  down  by  the  court  below  in  this  case), 
that  the  probable  yield  of  the  crops,  with  a 
deduction  for  the  expenses  of  fitting  for 
market,  should  be  taken  as  the  measure  of 
damages.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Mc- 
Gowan, supra :  International  &  G.  N.  R.  Co. 
V.  Pape,  73  Tex.  601,  11  8.  W.  526;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Parr,  8  Tex.  Civ. 
App.  280.  28  S.  W.  264;  Chicago,  R.  I.  & 
G.  R.  Co.  V.  Longbottom  (Tex.  Civ.  App.) 
80  S.  W.  542:  San  Antonio  &  A.  P.  R.  Co. 
V.  Kiersey  (Tex.  Civ.  App.)  81  8.  W.  1046; 
6  A.  &  E.  Ann.  Cas.  950.  In  Shotwell  v. 
Dodge,  8  Wash.  337,  36  Pac.  264,  the  meas- 
ure of  damages  adopted  was  the  market 
value  of  the  crops  over  and  above  the  cost  of 
producing,  harvesting,  and  marketing  the 
same.  In  Carron  v.  Wood,  10  Mont.  600, 
26  Pac.  388.  the  measure  of  damages  was 
held  to  be  the  net  profit  which  the  owner 
would  have  realized  from  the  crops  planted 
on  the  land  had  the  same  been  irrigated, 
after  deducting  the  expense  necessarily  in- 
volved in  raising  and  marketing  them.  In 
Candler  v.  Washoe  Lake  Reservoir  &  G.  C. 
Ditch  Co.  28  Nev.   151,  80  Pac.  751.  6  A. 

6,  E.  Ann.  Cas.  946,  the  measure  of  dam- 
ages was  held  to  be  "the  probable  yield  of 
the  crops  under  proper  cultivation,  the 
value  of  the  yield  when  matured  and  ready 
for  market,  and  deducting  therefrom  the 
estiniatod  expense  of  producing,  harvesting, 
and  marketing  them,  and  also  deducting  the 
value  of  any  portion  of  the  crops  tliat  may 
have  been  saved."  The  case  of  Northern 
Colorado  Irrig.  Co.  v.  Richards,  22  Colo. 
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450,  46  Pac.  423,  was  a  case  Involving  a 
partial  destruction  of  growing  crops,  and 
the  measure  of  damages  adopted  by  the 
court  was  "the  difference  between  the 
amount  realized  from  the  crops  and  the 
amount  that  would  have  been  realized  had 
water  been  furnished,  less  the  cost  of  rais- 
ing, harvesting,  and  marketing."  All  of 
these  cases  are  from  the  irrigation  states, 
and  are  quite  recent  cases,  and,  while  the 
language  is  slightly  different,  the  measure 
of  damages  in  all  is  substantially  the  same 
as  the  Texas  rule  given  for  the  guidance  of 
the  jury  in  this  case.  The  criticism  of  this 
rule  by  the  courts  adopting  a  different  one 
is  the  element  of  uncertainty  therein;  but 
it  must  be  conceded  that  there  is  more  or 
less  uncertainty  in  whatever  measure  of 
damages  may  be  adopted  in  such  cases,  but 
it  is  reasonable  to  believe  that  the  courts  in 
the  irrigation  states  take  the  view  that  the 
element  of  uncertainty  as  to  the  maturing 

*|  of  the  crops  planted  is  reduced  to  a  mini- 
mum where  water  is  provided  by  irrigation, 
and  this  may  serve  to  explain  the  adherence 
to  the  measure  of  damages  above  referred 
to.  Certain  it  is  that  the  measure  of  dam- 
ages contended  for  by  appellant  finds  little 
or  no  support  as  a  proper  measure  of  dam- 
ages under  the  circumstances  of  this  case 
outside  of  the  two  cases  from  California 
above  referred  to,  and  the  later  cases  from 
the  same  court  do  not  sustain  those  cases. 
The  court  permitted  some  witnesses  to 
testify,  over  the  objection  of  defendant,  as 
to  the  value  of  matured  crops  of  like  kind 
with  those  planted  in  the  neighborhood 
where  the  crops  were  planted;  and  this  ac- 
tion of  the  court  is  assigned  as  error.  This 
character  of  evidence  is  competent  in  a  case 
of  this  kind,  and  such  testimony  has  been 
held  admissible  in  several  of  the  cases  above 
referred  to.  In  Lester  v.  Highland  Boy 
Gold  Min.  Co.  27  Utah,  470,  101  Am.  St 
Rep.  988,  76  Pac.  341,  1  A.  &  E.  Ann.  Cas. 
761,  the  court  says:  "In  cases  of  destruc- 
tion of  growing  crops  it  is  proper  and  im- 
portant to  introduce  and  admit  evidence 
showing  the  kind  of  crops  the  land  is  ca- 
pable of  producing,  the  kind  of  crops  de- 
stroyed, the  average  yield  per  acre  of  each 
kind  on  the  land  in  dispute  and  on  other 
similar  lands  in  the  immediate  neighbor- 
hood, cultivated  in  like  manner,  the  stage 
of  growth  of  the  crops  at  the  time  of  injury 
or  destruction,  the  expense  of  cultivating, 
harvesting,  and  marketing  the  crops,  and 
the  market  value  at  the  time  of  maturity, 
or  within  a  reasonable  time  after  the  in- 
jury or  destruction  of  the  crops."  At  the 
close  of  the  case  for  the  plaintiff,  counsel 
for  the  defendant  demurred  to  the  evidence, 
and  at  the  close  of  the  ease  defendant's 
counsel  requested  the  court  to  instruct  tha 
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jury  to  find  tor  the  defendant,  for  want  of 
evidence  to  support  a  verdict  for  the  plain- 
tiff. The  demurrer  was  overruled,  the  in- 
struction was  refused,  and  the  action  of  the 
court  is  assigned  as  error.  As  there  was 
suflicient  competent  evidence  to  support  the 
verdict  rendered,  no  error  was  committed 
in  the  action  taken,  nor  was  there  error 
committed  by  the  court  in  overruling  of  the 
motion  for  a  new  trial  under  the  view  we 
take  of  this  case. 

There  being  no  reversible  error  in  the 
record,  the  judgment  of  the  lower  court  will 
be  afiirmed,  with  costs.     It  is  so  ordered. 

Mills,  Ch.  J.,  and  Parker,  Mann,  and 
Abbott,  JJ.,  concur.  Pope,  J.,  having  tried 
the  case  below,  did  not  participate  in  this 
decision. 
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WILLIAM  .BOSVVELL,  Appt, 

V. 

SECURITY  MUTI'AL  LIFE  INSURANCE 
COMPANY,  Respt. 

(193  N.  Y.  466,  86  N.  E.  632.) 

Insurance  «  aj^nt*s  contract  —  leglBla* 
tlve  interference. 

1.  A  statute  limiting  the  amounts  which 
insurance  companies  may  expend  for  secur- 
ing new  business  does  not  apply  to  an  exist- 
ing long-term  contract  with  a  general  a<;ent. 
so  as  to  reduce  the  amounts  to  be  paid  him 
under  his  contract. 

Contract  ^  obliicatton  ^  Impairment. 

2.  The  legislature  cannot  require  the  re- 
duction of  the  compensation  of  general  in- 
surance agents  under  existing  contracts  in 
view  of  the  provision  of  the  Federal  Con- 
stitution forbidding  the  impairment  of  the 
obligation  of  contracts. 

Case  Note,  —  Effect  of  legislation  limit' 
ing  cost  of  new  insurance  on  existing 
contracts  \cith  agents, 

Tlie  foregoing  opinion  is  valuable  as  bein^; 
a  final  determination  upon  certain  questions 
arising  under  the  much -discussed  new  insur- 
ance laws  of  New  York-  It  will  be  noticed 
that  the  court  upholds  the  law  so  far  as  it 
restricts  the  cost  of  new  insurance,  but  con- 
strues it  so  that  it  will  not  apply  to  any 
contracts  made  by  the  insurance  company 
with  its  agents  prior  to  the  passage  of  the 
law.  Were  the  act  construed  to  apply  to 
such  contracts,  it  seems  clear  that  it  would 
be  unconstitutional  as  impairing  the  obliga- 
tion of  contracts. 

A  search  of  the  authorities  reveals  no 
other  case  passing  upon  this  particular  ques- 
tion. 

One  other  case,  viz.,  Akers  v.  ^Nfutual  L. 
Ins.  Co.  69  Misc.  273,  112  N.  Y.  Supp.  254. 
construing  portions  of  the  same  law,  may 
19L.R.A.(N.S.) 


Corporation     —    legislative      power    — 
agent's  contract. 

3.  A  general  agent  of  an  insurance  com- 
pany taking  charge  of  its  bu'^ines*  in  an- 
other state  does  not  become  such  a  factor  in 
its  domestic  affairs,  mechanism,  internal  or* 
ganization  or  policy,  that  his  contract  for 
compensation  is  subject  to  reduction  by  the 
legislature  under  its  reserve  power  over  cor- 
porations. 

Contract  —  insurance   agent  •—   legisla- 
tive interference. 

4.  A  provision  in  a  contract  by  a  general 
agent  of  an  insurance  company  placed  io 
charge  of  the  business  in  another  state,  that 
the  contract  is  subject  to  the  condition  that 
the  company  continue  to  be  legally  author- 
ized to  transact  business  in  said  district, 
does  not  make  the  provisions  of  the  contract 
as  to  compensation  subject  to  future  legis- 
lation of  the  state  where  the  company  is 
incorporated. 

Police     power  —  insurance     agents  — 

compensation . 
^    5.  The  police  power  of  the  state  does  not 
extend    to    reducing    the    compensation    of 
general  agents  of  insurance  companies  un- 
der existing  contracts. 
Same  ^  new  forms  ^  commissions. 

6.  Changes  in  premium  rates  or  clauses 
in  present  forms  of  life-insurance  policies 
are  not  to  be  construed  as  new  forms,  with- 
in the  meaning  of  a  provision  in  an  agent's 
contract  that  the  commissions  specified  in 
the  contract  shall  not  apply  to  any  new 
forms  of  policies  hereafter  adopted. 

(December  8,   1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  denying  him  a 
portion  of  the  amount  claimed  in  a  contro- 
versy submitted  under  the  Code  upon  an 
agreed  statement  of  facts  to  determine  the 
compensation  to  which   plaintiff  was  enti- 


be  cited  in  connection  with  the  foregoing 
case.  One  section  of  the  law  provides  that 
no  life  insurance  corporation  doing  busines** 
in  the  state  shall  make  any  agreement  with 
any  of  its  officers,  trustees,  or  salaried  em- 
ployees whereby  it  agrees  that,  for  the  sen- 
ices  rendered  or  to  be  rendered  thereafter 
by  such  oflicial.  trustee,  or  emplovee,  he 
shall  receive  any  salary,  compensation,  or 
emolument  that  will  extend  beyond  a  period 
of  twelve  months  from  the  date  of  such 
agreement  or  contract;  and  the  statute  fur- 
ther provided  for  a  penalty  for  any  viola- 
tion of  the  law.  The  court  held  that  a  con- 
tract made  in  -  violation  of  the  law  was 
malum  prohibitum :  but  the  prohibition  in 
the  statute  ivas  directed  against  the  com- 
pany only,  and  an  agent  could  recover  Irs 
salary  under  such  a  contract  as  up<m  an  im- 
plied assumpsit.  It  will  be  noted  th*it  tli:- 
decision  in  this  case  resembles  Boswell  v. 
SEriRiTY  Mitt.  L.  Tns.  Co.  in  that  the  agent 
in  each  case  was  protected  in  his  contract 
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titled  under  his  contract  with  defendant. 
Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  M.  Baker,  for  appellant: 

The  law  as  interpreted  and  apj^lied  by 
the  court  below  is  not  within  the  scope  of 
the  "police  power." 

People  V.  Hawkins,  157  N.  Y.  1,  42  LJR.A. 
490.  68  Am.  St.  Rep.  736,  51  N.  E.  257; 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Lochner  v.  New 
York,  198  U.  S.  4S,  49  L.  ed.  937,  25  Sup. 
Ct.  Rep.  539,  3  A.  &  E.  Ann.  Cas.  1133; 
.Taoobson  v.  Massachusetts,  197  U.  S.  17,  49 
L.  ed.  648,  25  Sup.  a.  Rep.  358.  3  A.  &  E. 
Ann.  Cas.  765;  Hannibal  &  St.  J.  R.  Co.  ▼. 
Husen,  95  U.  S.  465,  24  L.  ed.  527;  Re  Vie- 
meister,  179  N.  Y.  235,  70  L.R.A.  796,  103 
Am.  St.  Rep.  859,  72  N.  E.  97,  1  A.  &  E. 
Ann.  Cas.  334;  People  v.  Havnor,  149  N.  Y. 
195,  31  IuR.A.  689,  52  Am.  St.  Rep.  707,  43 
N.  E.  641 ;  People  ex  rel.  Nechamcus  v. 
Warden,  144  N.  Y.  529,  27  L.R.A.  718,  39  N. 
E.  686;  People  v.  Gillson,  109  N.  Y.  389,  4 
Am.  St.  Rep.  486,  17  N.  E.  343;  Re  Jacobs, 
1)8  N.  Y.  98,  50  Am.  Rep.  636;  People  ex  rel. 
Appel  y.  Zimmerman,  102  App.  Div.  103,  92 
.V.  Y.  Supp.  497;  Scbnaier  ▼.  Navarre  Hotel 
i  Importation  Co.  182  N.  Y.  83,  70  LJI.A. 
722,  108  Am.  St.  Rep.  790,  74  N.  E.  561;  Re 
Sugden,  174  N.  Y.  87,  66  N.  E.  655;  People 
ex  rel.  Simpson  v.  Wells,  181  N.  Y.  252,  73 
N.  E.  1025, 

The  legislature  cannot  deprive  the  corpo- 
ration of  its  property,  or  annul  its  existing 
I'ontracts  with  third  persons. 

Vicksburg  v.  Vicksburg  Waterworks  Co. 
202  U.  8.  463,  60  L.  ed.  1102,  26  Sup.  Ct. 
Hep.  660,  6  A.  &  E.  Ann.  Cas.  253;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S. 
()84,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565; 
iVarsall  v.  Great  Northern  R.  Co.  161  U.  S. 
(;46,  40  L.  ed.  838.  16  Sup.  Ct.  Rep.  705; 
Sinking  Fund  Cases,  99  U.  S.  700,  26  L.  ed. 
196;  Fletcher  v.  Peck,  6  Cranch,  87,  135,  3 
L.  ed.  162,  177;  Mumma  v.  Potomac  Co,  8 
i»et.  281,  8  L.  ed.  945;  Tomlinson  v.  Jes- 
sup,  15  Wall.  454,  21  L.  ed.  204;  Myers  v. 
Knickerbocker  Trust  Co.  1  L.R.A.  (N.S.) 
1171,  71  C,  C.  A.  199,  139  Fed.  Ill;  McKee 
V.  Chautauqua  Assembly,  66  C.  C.  A.  8,  130 
l«"ed.  536;  New  York  v.  Twenty-third  Street 
K.  Co.  113  N.  Y.  311,  21  N.  E.  60;  Langdon 
V.  New  York,  93  N.  Y.  129;  People  v.  Na- 
tional Trust  Co.  82  N.  Y.  283;  Lord  v. 
Rquitable  Life  Assur.  Soc.  109  App.  Div. 
252,  96  N.  Y.  Supp.  10;  Detroit  v.  Detroit  & 
IL  PI.  Road  Co.  43  Mich.  140,  5  N.  W.  275; 
iJom.  V.  Essex  Co.  13  Gray,  239. 

The  reserved  power  to  repeal  the  charter 
of  a  corporation  does  not  imply  authority  to 
"-educe  by  law  the  compensation  which  the 
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corporation,  by  a  valid  contract  which  it  had 
power  to  make,  agreed  to  pay  an  employee. 

Mumma  v.  Potomac  Co.  supra;  People  v. 
O'Brien.  Ill  N.  Y.  1.  2  L.R.A.  255,  7  Am.  St. 
Rep.  684,  18  N.  E.  692;  People  v.  Globe  Mut. 
L.  Ins.  Co.  91  N.  Y.  174;  People  v.  Formosa, 
131  N.  Y.  482,  27  Am.  St.  Rep.  612,  30  N.  E. 
492;  Security  Mut.  L.  Ins.  Co.  v.  Prewitt, 
200  U.  S.  446,  50  L.  ed.  545,  26  Sup.  Ct.  Rep. 
314;  Security  Mut.  L.  Ins.  Co.  v.  Prewitt, 
202  U.  S.  246,  50  L.  ed.  1013,  26  Sup.  Ct. 
Rep.  619,  6  A.  &  E.  Ann.  Cas.  317;  Paul  v. 
Virginia,  8  Wall.  168,  19  L.  ed.  357:  Cooper 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  727,  28  L. 
ed.  1137,  5  Sup.  Ct.  Rep.  739,'  Hooper  v. 
California,  155  U.  S.  648,  39  L.  ed.  297,  5 
Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep.  207; 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28, 
44  L.  ed.  657,  20  Sup.  Ct.  Rep.  518;  Crane 
v.  Bennett,  177  N.  Y.  112,  101  Am.  St.  Rep. 
722,  69  N.  E.  274. 

Mr.  Morgan  J.  O'Brien  also  for  appel- 
lant. 

Mr.  Fredrtc  Wtlliam  Jenkins,  for  re- 
spondent : 

The  act  applies,  and  was  intended  to  ap- 
ply, to  past  as  well  as  future  commission 
contracts. 

Hyatt  V.  Taylor,  42  N.  Y.  260;  26  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  698. 

The  possibility  of  such  legislation  was 
within  the  contemplation  of  the  parties. 

2  Parsons,  Contr.  9th  ed.  728;  Hicks  v. 
British  America  Assur.  Co.  162  N.  Y.  284, 
48  L.R.A.  424,  56  N.  E.  743;  Davis  v.  Su- 
preme Lodge,  K.  H.  166  N.  Y.  159,  68  N.  E. 
891;  Spalding  v.  Rosa,  71  N.  Y.  40,  27  Am. 
Rep.  7;  People  v.  Tubbs,  37  N.  Y.  686; 
Lorillard  v.  Clyde,  142  N.  Y.  456,  24  L.R.A. 
113,  37  N.  E.  489;  J.  H.  Labaree  Co.  v. 
Grossman,  100  App.  Div.  499,  92  N.  Y.  Supp. 
565;  affirmed  without  opinion  in  184  N.  Y. 
586,  77  N.  E.  1189;  Jones  v.  Judd,  4  N.  Y. 
412;  Niblo  v.  Binsse,  1  Keyes,  476;  People 
v.  Bartlett,  3  Hill,  570;  People  v.  Manning. 
8  Cow.  297,  18  Am.  Dec.  451;  Kingsley  v. 
Brooklyn.  78  N.  Y.  200;  Shellington  v.  How- 
land,  53  N.  Y.  371;  Heine  v.  Meyer,  61  N.  Y. 
171. 

Fdward  T.  Bartlott^  J.,  delivered  the 
opinion  of  the  court: 

One  of  the  questions  submitted  was  de- 
cided below  in  favor  of  the  defendant,  but 
the  appellate  divi.sion  awarded  the  plaintiff 
judgment  for  $132.06;  the  defendant  conced- 
ing that  amount  was  due  him.  The  plaintiff 
insists  this  award  of  judgment  was  insuffi- 
cient in  amount  for  reasons  hereinafter 
stated.  It  was  stipulated  that,  if  both  the 
questions  submitted  were  decided  in  favor 
of  the  plaintiff,  he  should  have  judgment  for 
$191.54.  The  case  presented  involves  the 
construction  of  §  97  of  the  insurance  law 
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(Laws  1906,  chap.  326,  p.  794,  §  33),  the  | 
material  portions  of  which  are  an  follows: 
"Sec.  97.  Limitation  of  expenses. — No  do- 
mestic life  insurance  corporation  shall  in 
any  calendar  year  after  the  year  1906  ex- 
pend, or  become  liable  for,  or  permit  any 
person,  firm,  or  corporation  to  expend,  on 
its  behalf  or  under  any  agreement  with  it 

( 1)  for  commissions  on  first  year's  premiums, 

(2)  for  compensation,  not  paid  by  commis- 
sion, for  services  in  obtaining  new  insurance 
exclusive  of  salaries  paid  in  good  faith  for 
agency  supervision  either  at  the  home  office 
or  at  branch  offices,  (3)  for  medical  exam- 
inations and  inspections  of  proposed  risks, 
and  (4)  for  advances  to  agents,  an  amount 
exceeding  in  the  aggregate  the  total  loadings 
upon  the  premiums  for  the  first  year  of  in- 
surance received  in  said  calendar  year  (cal- 
culated on  the  basis  of  the  American  Ex- 
perience Table  of  Mortality  with  interest  at 
the  rate  of  3y2  per  centum  per  annum  and 
the  present  values  of  the  assumed  mortality 
gains  for  the  first  five  years  of  insurance  on 
the  policies  on  which  the  first  premium,  or 
instalment  thereof,  has  been  received  dur- 
ing said  calendar  year,  as  ascertained  by 
the  select  and  ultimate  method  of  valuation 
as  provided  in  §  84  of  this  chapter.  .  .  . 
No  such  corporation,  nor  any  person,  firm, 
or  corporation  on  its  behalf  or  under  any 
agreement  with  it,  shall  pay  or  allow  to  any 
agent,  broker,  or  other  person,  firm,  or  cor- 
poration for  procuring  an  application  for  life 
insurance,  for  collecting  any  premium  there- 
on, or  for  any  other  service  performed  in 
connection  therewith,  any  compensation 
other  than  that  which  has  been  determined 
in  advance.  .  .  .  No  such  corporation, 
nor  any  person,  firm,  or  corporation  on  its 
behalf  or  under  any  agreement  with  it,  shall 
make  any  loan  or  advance  to  any  person, 
firm,  or  corporation  soliciting  or  undertak- 
ing to  solicit  applications  for  insurance 
without  adequate  collateral  security;  nor 
shall  any  such  loan  or  advance  be  made 
upon  the  security  of  renewal  commissions, 
or  of  other  compensation  earned  or  to  be 
earned  by  the  borrower,  except  advances 
against  compensation  for  the  first  year  of 
insurance." 

The  statement  of  facts  contains,  in  part, 
the  following:  The  plaintiff  was,  at  the  time 
of  making  the  contract,  and  ever  since  has 
been,  a  citizen  ot  the  state  of  Ohio.  The 
defendant  is  a  domestic  life  insurance  com- 
pany with  its  principal  place  of  business  in 
the  city  of  Binghaniton,  New  York.  The 
defendant  is  a  mutual  company  on  what  is 
known  as  the  "old  line"  basis.  In  the  writ- 
ten agreement  between  the  parties  entered 
into  on  the  30th  day  of  October,  1901.  the 
defend.int  is  party  of  the  first  part  and  the 
plaintiff  party  of  the  siccond^part.  The  de- 
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fendant  appointed  the  plaintiff  its  general 
agent  in  the  states  of  Ohio,  West  Virginia. 
Tennessee,  and  Kentucky,  for  the^  purpose 
of  procuring  applications  for  insurance  on 
the  lives  of  individuals  satisfactory  to  the 
defendant.  It  is  provided  that  the  contract 
is  subject  to  the  condition  that  the  com- 
pany continues  to  be  legally  authorized  to 
carry  on  business  in  the  territory  named, 
and,  if  its  authority  is  terminateii  in  any 
section  thereof,  the  contract  is  to  be  null 
and  void  so  far  as  new  business  in  such  sec- 
tion is  concerned.  The  plaintiff  is  obligated 
to  devote  his  entire  time  and  best  energies 
to  the  service  of  the  company;  to  have  the 
exclusive  right  to  appoint  agents  within 
said  district,  for  whose  fidelity  and  honesty 
he  is  to  be  responsible  to  the  company.  In 
consideration  of  the  performance  of  this  con- 
tract by  the  plaintiff,  the  company  is  to  pay 
a  brokerage  commission  on  the  cash  pre- 
miums as  collected  for  the  first  year,  as  fol- 
lows: On  certain  participating  policies  from 
70  per  cent  to  20  per  cent;  on  other  non- 
participating  policies  from  60  per  cent  to  30 
per  cent.  There  are  also  provisions  for  over- 
writing brokerage  and  other  commissions 
and  various  regulations  unnecessary  to  state 
in  detail.  The  plaintiff  is  to  give  a  bond 
with  sureties  for  the  faithful  performance 
of  the  contract;  also  is  to  pay  all  the  ex- 
penses of  building  up  and  conducting  the 
business,  subject  to  minor  exceptions  not 
now*  important.  The  contract  further  pro- 
vides as  follows:  "During  the  continuance 
of  this  contract,  said  party  of  the  second 
part  shall  not  act  as  agent  or  broker  for 
any  other  life  insurance  company  or  agent, 
except  to  place  business  which  this  com- 
pany may  have  declined.  .  .  .  This  con- 
tract is  for  the  term  of  twenty  years  from 
its  date,  subject  to  its  terms  and  condi- 
tions." It  also  appears  in  the  statement  of 
facts  that,  at  the  time  the  contract  was  en- 
tered into,  the  defendant  had  comparative- 
ly little  business  in  forxse  in  the  four  states 
mentioned;  that,  upon  the  execution  of  th<^ 
contract,  the  plaintiff  entered  upon  the  per- 
formance thereof  and  continues  up  to  tho 
pre^nt  time;  that  he  established  agenciei 
and  rented  offices  for  the  conduct  of  defend- 
ant's business  in  numerous  cities  and 
towns  in  said  territory,  paying  the  resident 
agents  and  office  rents;  that  he  employed 
superintendents  and  instructors,  paying 
their  salaries  and  traveling  expenses;  that 
he  advertised,  at  his  own  expense,  the  busi- 
ness of  the  defendant  in  various  newspapers 
in  the  states  named.  In  brief,  it  appears 
that  the  plaintiff  has  performed  the  con- 
tract on  his  part,  and,  as  a  result  of  hia  ef- 
forts and  the  expenditure  of  his  money,  he 
has  built  up  for  the  defendant  businesa  ag- 
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gregating  about  $5,000,000  now  in  force  in 
said  states. 

There  are  two  questions  presented  for  our 
determination.  The  first  is  whether  the 
plaintiff's  contract  with  the  defendant  as  to 
the  rate  of  commissions  which  have  been  in 
existence  for  nearly  five  years,  and  having 
about  fourteen  years  to  run,  at  the  time 
§  97  of  the  insurance  law  was  enacted,  in 
1906,  is  affected  by  said  legislation  to  the 
ejctent  of  changing  its  provisions  as  to  the 
amount  of  plaintiff's  commissions  and  mate- 
rially reducing  them.  It  is  important  to 
keep  in  mind  the  precise  relations  of  the 
partiej).  The  defendant  company  at  the 
time  the  contract  was  executed,  October  30, 
1901,  had  comparatively  little  business  in 
force  in  the  states  of  Ohio,  West  Virginia, 
Tennessee,  and  Kentucky.  The  plaintiff, 
who  was  a  resident  of  the  city  of  Cincin- 
nati, Ohio,  covenanted  to  devote  his  entire 
time  and  energies  to  building  up.  a  business 
for  the  defendant  in  the  states  named  dur- 
ing the  twenty  years  the  contract  was  to 
run.  He  received  no  salary.  He  paid  sub- 
stantially the  expense  of  the  undertaking, 
and  it  is  obvious  that  the  long  term  of  the 
contract  was  due  to  the  fact  that  its  in- 
itial years  would  be  unproductive  to  a  great 
extent;  that  the  building  up  of  a  paying 
business  was  a  work  of  time,  hard  labor, 
and  large  expenditure.  It  appears  that,  aft- 
er the  lapse  of  some  five  years,  the  plaintiff 
had  secu]*ed  the  defendant  business  aggre- 
gating about  $5,000,000*  now  in  foroe  in  the 
states  mentioned.  The  remaining  fourteen 
years  or  more  of  the  contract  term  evident- 
ly covered  the  period  when  plaintiff  might 
well  expect  the  reward  for  past  labor  and 
expenditure.  The  plaintiff  and  defendant  at 
the  outset  had  agreed  upon  the  commissions 
to  be  allowed  the  former,  which  were,  by 
legal  construction,  to  be  paid  during  the  life 
of  the  contract,  unless  modified  by  the  par- 
ties, or  interrupted  as  to  its  future  per- 
formance by  the  decrease  or  incapacity  of  the 
plaintiff,  or  the  corporate  death  of  the  de- 
fendant. We  thus  have  a  contract  in  full 
force  and  effect  satisfactory  to  the  parties, 
and  the  sole  question  presented  on  this 
branch  of  the  case  is  whether  that  has  been 
abrogated  or  modified  by  the  subsequent  act 
of  the  legislature  of  the  state  of  New  York, 
We  are  of  opinion  that  §  97  of  the  insur- 
ance law  should  not  be  construed  as  retroac- 
tive, and  therefore  it  does  not  apply  to  the 
contract  before  us.  If  construed  otherwise, 
it  would  contravene  the  provision  of  the 
Federal  Constitution  that  no  state  shall 
pass  any  law  impairing  the  obligation  of 
contracts.  Article  1,  §  10.  The  contract 
provides  for  an  ordinary  business  arrange- 
ment between  a  citizen  of  Ohio  and  a  pri- 
vate corporation  of  this  state.  It  does  not 
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offend  against  public  policy,  and  cannot  be 
interfered  with  by  the  general  or  reverse 
powers  of  the  legislature,  or  the  exercise  of 
the  police  power.  At  this  late  day  it  is  un- 
necessary to  quote  largely  from  tlie  author- 
ities bearing  upon  the  question  when  the 
obligation  of  a  contract  is  impaired.  In 
Sturges  V.  Crowninshield,  4  Wheat.  122, 
197,  4  L.  ed.  529,  549,  Chief  Justice  Mar- 
shall said:  '^In  discussing  the  question 
whether  a  state  is  prohibited  from  passing 
such  a  law  as  this,  our  first  inquiry  is  into 
the  meaning  of  words  in  common  use. 
What  is  the  obligation  of  a  contract,  and 
what  will  impair  it?  It  would  seem  diffi- 
cult to  substitute  words  which  are  more  in- 
telligible, or  less  liable  to  misconstruction, 
than  those  which  are  to  be  explained.  A 
contract  is  an  agreement  in  which  a  party 
undertakes  to  do  or  not  to  do  a  particular 
thing.  The  law  binds  him  to  perform  his 
undertaking,  and  this  is,  of  course,  the  ob- 
ligation of  his  contract.  .  .  .  Any  law 
which  releases  a  part  of  this  obligation 
must,  in  the  literal  sense  of  the  word,  im- 
pair it."  Applying  this  language  to  the  con- 
tract before  us,  we  have  precisely  the  situ- 
ation, pointed  out  uy  the  learned  chief  jus- 
tice in  his  illustration  of  what  constitutes 
the  impairment  of  the  obligation  of  a  con- 
tract. In  the  present  case  definite  compen- 
sation of  the  plaintiff  by  way  of  commis- 
sions was  fixed  by  the  contract  for  twenty 
years,  subject  to  minor  exceptions. 

In  2  Story  on  the  Constitution  <§  1385). 
the  learned  author  lays  down  the  rule  as 
follows:  "It  is  perfectly  clear  that  any  law 
which  enlarges,  abridges,  or  in  any  manner 
changes  the  intention  of  the  parties  result- 
ing from  the  stipulations  in  the  contract 
necessarily  impairs  it."  See  also  People  ex 
rel.  Manhattan  Sav.  Inst.  v.  Otis,  90  N.  Y. 
48;  Ogden  v.  Saunders,  12  Wheat.  256.  6  L. 
ed.  620.  In  New  York  v.  Twenty-third  Street 
R.  Co.  113  N.  Y.  311,  317,  21  N.  E.  60,  62, 
Earl,  J.,  states:  ''It  is  difficult  to  put  pre- 
cise limits  upon  the  power  of  the  legislature 
thus  reserved  over  corporations  created  by 
it  or  under  its  authority.  Under  its  re- 
served power  it  cannot  deprive  a  corporation 
of  its  property,  or  interfere  with  or  annul 
its  contracts  with  third  persons."  People  v. 
O'Brien,  111  N.  Y.  1,  2  L.R.A.  255,  7  Ami 
St.  Rep.  684,  18  N.  E.  692,  deals  with  the 
legal  situation  presented  when  the  Broad- 
way Railway  Company  suffered  legal  death. 
It  was  held  that  its  mortgages  and  valid 
contracts  survived  its  dissolution.  See  also 
People  V.  National  Trust  Co.  82  N.  Y.  283. 
In  the  case  before  us  the  corporation  has 
not  suffered  legal  death,  but  is  a  going  com- 
pany clothed  with  all  its  charter  rights. 

The  question  is  thus  presented  whether 
the  obligation  of  the  contract  of  the  plaintiff 
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with  the  defendant  company  can  be  im- 
paired by  the  act  of  the  legislature  of  the 
state  of  New  York  long  after  the  contract 
went  into  effect.  The  counsel  seeking  to 
sustain  this  legislation  cites  two  cases, 
viz..  People  v.  Globe  Mut.  L.  Ins.  Co.  91 
N.  Y.  174,  and  People  v.  Formosa,  131  N. 
Y.  478.  27  Am.  St.  Rep.  612,  30  N.  E.  492. 
The  case  of  the  Globe  Mutual  Life  Insurance 
Company,  held  that,  where  a  life  insurance 
company  had  entered  into  a  contract  with 
its  general  agent  for  his  services  for  a  speci- 
fied term,  and,  before  any  breach  of  the  con- 
tract on  its  part,  it  was  deprived  of  oorpo- 
rate  life  and  its  assets  turned  over  to  a  re- 
ceiver, the  agent  had  no  valid  claim  upon 
the  fimd  in  the  receiver's  hands  for  damages 
for  an  alleged  breach  of  the  contract  because 
of  the  discontinuance  of  his  employment. 
The  case  of  People  v.  Formosa,  supra,  held 
that  a  foreign  corporation  seeking  to  do 
business  in  this  state  must  obey  its  laws  and 
conform  to  its  public  policy.  And  it  was 
accordingly  held  that  the  provision  of  law 
in  relation  to  life  insurance  companies  do- 
ing business  in  this  state  which  forbids 
them  or  their  agents  from  paying  or  allow- 
ing any  rebates  of  premiums  as  an  induce- 
ment to  any  person  to  insure,  and  declaring 
any  person  violating  the  prohibition  guilty 
of  a  misdemeanor,  was  constitutional;  and 
the  fact  that  a  person  indicted  and  found 
guilty  of  a  violation  of  the  act  was  acting 
in  the  transaction  as  an  agent  of  a  foreign 
corporation  did  not  affect  his  liability. 

Obviously  these  cases,  having  in  mind 
what  was  actually  decided  therein,  have  no 
bearing  on  the  question  before  us.  The  ap- 
pellate division  [119  App.  Div.  728,  104  N. 
Y.  Supp.  133],  in  discussing  when  the  ob- 
ligation of  the  contract  is  impaired,  states: 
"The  rule  doubtless  is,  as  contended  by 
plaintiff,  that  the  legislature,  under  this 
reserved  power  granted  to  it  by  the  Consti- 
tution, cannot  interfere  with  or  annul  a  con- 
tract between  a  corporation  and  other  par- 
ties." This  concession  is  in  accordance  with 
the  unbroken  current  of  authority,  either  in 
the  case  of  a  contract  terminated  by  the 
legal  death  of  a  corporation,  where  the 
agent  may  resort  to  the  receiver  for  the 
collection  of  any  amount  due  him  at  that 
time,  or  the  case  of  an  agent  of  a  going  cor- 
poration, where  contract  obligations  for  his 
benefit  cannot  be  impaired  by  subsequent 
legislation.  The  ground  upon  which  the 
court  below  rested  its  decision  is  best  stated 
in  its  own  language  as  follows:  ''Now,  the 
plaintiff,  when  he  becaxpe  the  general  agent 
of  the  defendant,  under  his  contract,  became 
vitally  and  essentially  connected  with  its 
'domestic  affairs.'  He  became  an  important 
part  of  its  mechanism.  The  macliinery  of 
life  insurance  has  largely  been  conducted 
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through  the  instrumentality  of  agents. 
Such  corporations  have,  through  their  agents, 
promulgated,  performed,  and  perpetuated 
their  policies,  plans,  and  purposes,  and 
through  th^m  the  wrongs  and  abuses,  if 
any,  of  life  insurance  have  sometimes  been 
inflicted  on  a  confiding  public.  When  plain- 
tiff made  his  contract,  he  knew  that  he  was 
to  become  an  essential  factor  in  the  domes- 
tic affairs  and  internal  oi^anism  of  the  de- 
fendant, and  that  such  domestic  affairs  and 
internal  organism  were  under,  the  reser^'e 
power  of  the  Constitution  of  this  state,  sub- 
ject to  legislative  change.  He  became  iden- 
tified with  the  operation,  development,  and 
business  life  of  the  defendant  and  one  of  the 
organs  of  its  corporate  existence."  The 
learned  court  then  cites  People  v.  Globe  Mat. 
L.  Ins.  Co.  and  People  v.  Formosa,  supra. 
Referring  to  the  Formosa  Case,  the  court 
said:  "What  was  said  in  the  above  case  is 
doubly  emphasized  when  we  recall  that  the 
act  of  1906  was  enacted  in  response  to  an 
aroused  and  urgent  public  sentiment  as  the 
result  of  grave  evils  and  abuses  disclosed  by 
the  processes  of  a  legislative  investigation. 
And,  when  it  is  also  recalled  that  among 
such  abuses  were  the  methods  employed  by 
certain  agents,  the  claim  of  plaintiff  that 
his  oontract  was  not  within  the  purview  of 
the  statute  would  seem  to  be  completely  re- 
futed." We  are  finable  to  concur  in  this 
reasoning  of  the  court  below.  The  plaintiff, 
in  executing  his  contract  with  the  defend- 
ant, became  its  general  agent  in  the  foreign 
territory  named,  subject  to  the  provisions 
thereof,  nothing  more  nor  less :  and  no  infer- 
ence is  to  be  drawn  that  he  became  a  fac- 
tor in  the  domestic  affairs,  mechanism,  in- 
ternal organism,  or  policy  of  the  defendant. 
The  opinion  of  the  court  below  then  con- 
tinues: "Were  there  otherwise  any  doubt 
that  the  legislation  in  question  was  within 
the  contemplation  of  the  parties  to  the  con- 
tract, such  doubt  would  be  dissipated  by 
reference  to  the  following  provision  in  such 
contract:  'This  contract  is  made  subject  to 
the  condition  that  the  said  company  is  and 
Khali  continue  to  be  legally  authorized  to 
transact  business  in  said  district.  Should 
authority  to  transact  business  in  any  sec- 
tion thereof  be  at  any  time  terminated,  this 
contract  shall  become  null  and  void  so  far  as 
new  business  in  such  section  is  concerned.' 
True,  this  provision  in  terms  only  relates 
to  a  total  cessation  of  business.  But  the 
parties  clearly  had  in  mind  the  possibility 
that  the  legislature  of  this  state  might  in- 
terdict the  defendant  from  all  business 
within  the  states,  comprising  the  plaintiff's 
territory.  They  were  also  bound  to  know, 
what  no  one  disputes,  that  said  legislature 
might  put  the  corporation  to  death.  Know- 
ing all  this,  it  was  a  psychological  impossi- 
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bility  for  the  parties  hot  to  inelude  within 
their  mental  grasp  the  idea  that  the  corpo- 
ration might  be  limited  or  restricted  in  its 
operation  in  such  a  way  as  to  affect  the 
plaintiff's  contract." 

The  court  below  in  quoting  from  the  con- 
tract, as  above,  is  in  error  as  to  its  terms 
only  relating  to  a  total  cessation  of  busi- 
ness. The  quotation  is  very  clear  when  the 
other  provisions  of  the  contract  are  recalled. 
The  defendant  was  entering  upon  an  agree- 
ment with  the  plaintiff  in  regard  to  terri- 
tory covering  the  four  states  named,  and 
the  first  provision  was  that  the  contract  was 
subject  to  the  condition  that  the  defendant 
should  continue  to  be  legally  authorized  to 
transact  business  in  the  district  covered  by 
these  states;  and,  furthermore,  it  was  pro- 
vided that,  should  authority  to  transact 
business  in  any  section  thereof — that  is,  in 
any  of  the  territory  embraced  by  the  four 
states — ^be  withdrawn,  the  contract  should 
become  null  and  void  so  far  as  new  business 
in  such  section  is  concerned.  We  cannot 
concur  with  the  reasoning  that  this  very 
proper  provision  in  the  contract  relating 
to  the  four  states  named  leads  to  the  in- 
ference that  the  parties  clearly  had  in 
mind  the  possibility  that  the  legislature  of 
the  state  of  New  York  might  interdict  the 
defendant  from  all  business  within  the 
states  comprising  the  plaintiff's  territory. 
It  i^  doubtless  true  that  the  defendant,  as 
a  domestic  corporation  of  this  state,  was 
l>ound  to  know  the  law  that,  if  it  violated 
the  statutes  of  this  state  to  such  an  extent 
as  to  merit  corporate  death,  the  legislature 
liad  full  power  and  authority  to  inflict  upon 
it  that  penalty.  The  result  of  such  legisla- 
tive action  would  terminate  all  contracts  of 
agency  which  were,  of  course,  dependent  up- 
on the  continued  lire  of  both  parties.  We 
agree  with  the  contention  of  plaintiff's  coun- 
sel that  the  police  power  of  the  state  can- 
not justify  the  reduction  by  law  of  the  com- 
pensation which  the  defendant  agreed  in  its 
c(mtract  with  the  plaintiff  to  pay  him.  We 
see  nothing  in  the  provisions  of  the  con- 
tract, or  in  the  surrounding  circumstances 
of  this  case,  that  disclose  a  situation  which 
warrant.s  an  appeal  to  the  police  power. 
While  it  has  been  frcijuently  said  that  the 
police  power  cannot  be  defined,  and  it  is  not 
(iesirabic  to  have  it  limited  by  a  hard  and 
last  definition,  yet  all  the  cases  hold  that 
it  must  be  invoked  in  order  to  protect  the 
lives,  health,  morals,  comfort,  and  general 
welfare  of  the  public.  There  is  nothing  in 
the  facts  of  this  ease  that  brings  it  within 
any  of  the  aecepted  definitions  of  the  police 
power. 

Referring  to  the  nature  of  this  power, 
Judge  Peckham,  in  Health  Department  v. 
Trinity  Church,  146  N.  Y.  32,  27  L.R.A.  710, 
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45  Am.  St.  Rep.  579,  39  X.  E.  833,  835,  said: 
"It  has  frequently  been  said  that  it  is  diffi- 
cult to  give  any  exact  definition  which  shall 
properly  limit  and  describe  such  power.  It 
must  be  exercised  subject  to  the  provisions 
of  both  the  Federal  and  state  Constitutions, 
and  the  law  passed  in  the  exercise  of  such 
power  must  tend  in  a  degree  that  is  per- 
ceptible and  clear  towards  the  preservation 
of  the  lives,  the  health,  the  morals,  or  the 
welfare  of  the  community,  as  those  words 
have  been  used  and  construed  in  many  cases 
heretofore  decided."  This  general  subject 
was  considered  in  Lawton  v.  Steele,  152  U. 
S.  133,  at  page  137,  38  L.  ed.  385,  at  page 
388,  14  Sup.  Ct.  Rep.  499,  at  page,  501  the 
court  said:  '^The  legislature  may  not,  under 
the  guise  of  protecting  the  public  interests, 
arbitrarily  interfere  with  private  business 
or  impose  unusual  or  unnecessary  restric- 
tions upon  lawful  occupations.  In  other 
words,  its  determination  as  to  what  is  a 
proper  exercise  of  its  police  power  is  not 
final  or  conclusive,  but  is  subject  to  the 
supervision  of  the  courts."  See  also  Wright 
y.  Hart,  182  N.  Y.  330,  333,  2  L.R.A.  (N.S.) 
338.  75  X.  E.  404,  3  A.  &  E.  Ann.  Cas.  263. 
The  court  below,  at  the  close  of  its  opinion, 
states  that,  "having  reached  the  conclusion 
that  the  statute  limits  the  amount  which 
the  defendant  may  lawfully  pay  the  plain- 
tiff, it  is  unnecessary  to  consider  the  further 
question  raised  by  defendant  as  to  the  dif- 
ference in  the  forms  of  policies." 

We  will  now  consider  the  second  question, 
as  to  whether  new  forms  of  policies  have 
been  adopted  upon  which  plaintiff  is  to  re- 
cover changed  commissions  under  the  con- 
tract, subdivision  "sixteenth,"  which  reads 
as  follows:  "The  commissions  hereinbefore 
specified  shall  not  apply  to  any  new  forms 
of  4>olicies  hereafter  adopted  by  the  said 
party  of  the  first  part,  but  shall  apply  only 
to  the  policies  now  in  use  by  said  company, 
but  changes  in  premium  rates,  or  clauses 
in  present  forms  of  policies,  shall  not  be 
construed  as  a  new  form  of  policy.  It,  how- 
ever, is  understood  and  agreed  that  the  said 
second  party  shall  be  allowed  and  paid  on 
any  such  new  policies  as  large  a  brokerage 
and  renewal  commission  as  is  paid  to  or  al- 
lowed any  other  manager  or  agent  of  the 
(company.**  The  discussion  of  this  question 
in  the  briefs  and  arguments  of  counsel  has 
taken  a  wide  range  and  considered  many 
propositions  that  are  irrelevant,  in  view  of 
the  fact  that  in  deciding  the  first  question 
we  have  reached  the  conclusion  that  §  97  of 
the  insurance  law  (Laws  1906.  chap.  326) 
does  not  apply  to  the  contract  between  the 
plaintiff  and  defendant,  as  it  is  not  retroac- 
tive. The  sixteenth  paragraph  of  the  con- 
tract, already  quoted,  provides  in  part  that 
'*the  commissions  hereinbefore  specified  shall 
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not  apply  to  any  new  torms  of  policies  here- 
after adopted  by  the  said  party  of  the  first 
part  [the  defendant],  but  shall  apply  only 
to  the  policies  now  in  use  by  said  company; 
but  changes  in  premium  rates,  or  clauses  in 
present  forms  of  policies,  shall  not  be  con- 
strued as  a  new  form  of  policy."  In  subdi- 
vision *' fifth"  of  the  statement  of  facts  it  is 
agreed  that  "the  words  'form  of  policy,'  as 
used  in  the  contract,  have,  prior  to  January 
1,  1907,  been  interpreted  by  the  parties  as 
equiva^Ient  to  'plan  of  policy;*  the  whole 
life  being  considered  as  one  'form'  or  'plan/ 
the  limited  payment  as  another  'form'  or 
'plan,'  the  endowment  as  another  'form'  or 
'plan,'  etc."  It  is  agreed  that  the  policies 
on  which  the  plaintiff  seeks  to  recover  his 
commissions  (subdivision  "ninth"  in  the 
statement  of  facts)  are  exhibits  M  and  N, 
being  the  New  York  Standard  Life  Insur- 
ance policies.  It  is  also  agreed  in  said  sub- 
division that,  since  January  1,  1907,  the 
plaintiff  has  from  time  to  time  procured  ap- 
plications in  his  said  territory  for  insurance 
which  have  been  approved  by  the  defendant 
company,  and  on  which  participating  poli- 
cies have  been  issued  by  the  defendant,  and 
for  which  the  defendant  has  been  paid  ite 
cash  the  first  year's  premiums  thereon.  It 
is  further  agreed  that  exhibit  N  is  the 
twenty-year  endowment;  exhibit  M  em- 
braces two  "forms"  or  "plans"  of  policy,  tH«., 
20- payment  life  and  10-payment  life. 

The  defendant  asks  the  court  to  hold  that 
the  foregoing  policies  are  all  new  forms  of 
policies  under  the  contract,  and,  as  such,  are 
subject  only  to  commissions  as  therein  pro- 
vided. Referring  to  the  statement  of  facts, 
subdivision  "ninth,"  it  is  agreed  that  since 
January  1,  1907,  the  defendant  has  received 
on  policies  procured  by  plaintiff  in  cash  the 
first  year's  premiums  on  twenty-year  endow- 
ment policies,  exhibit  N;  20-payment  life 
policies,  exhibit  M;  and  10-payment  life 
policies,  exhibit  M.  It  appears  these 
"forms"  or  "plans"  of  policies  were  not  new. 
The  20 -year  endowment  policy  issued  after 
January  1,  1907,  is  within  the  meaning  of 
the  contract  the  same  "form"  or  "plan^*  as 
the  twenty -year  endowment  policy  issued 
prior  to  January  1,  1007.  The  same  is  true 
of  the  20-payment  life  and  the  10-payment 
life.  In  other  words,  changes  in  premium 
rates  or  clauses  in  present  forms  of  policies 
are  not  to  be  construed  as  a  new  form.  The 
various  names  applied  to  policies  indicate 
the  "form"  or  "plan"  under  which  they  are 
to  ]>e  operated.  We  have  in  the  statement 
of  facts  two  illustrations  of  the  rule  above 
stated.  It  is  agreed  that,  some  years  after 
the  making  of  the  contract  and  prior  to  Jan- 
uary 1,  1907,  the  defendant  issued  a  "new 
form  of  policy"  called  a  "Coupon  Bond," 
which  both  parties  agreed  was  a  new  form 
19L.R.A.(N.S.) 


within  the  meaning  of  the  plainlilTs  con- 
tract, and  the  defendant  fixed  the  commis- 
sions thereon  accordingly.  It  is  also  agreed 
that  since  January  1,  1907,  the  defendant 
has  adopted  for  use  outside  of  the  state  of 
New  York  a  new  form  of  policy  known  as 
the  "five-year  convertible  term."  We  have, 
therefore,  reached  the  conclusion  that  the 
policies  involved  in  this  submitted  case  are 
not  new  in  "form"  or  "plan"  as  contended 
by  the  defendant.  It  follows  that,  under 
the  stipulation  of  the  parties,  the  plaintiff  is 
entitled  to  judgment  for  $191.54,  without 
costs. 

The  judgment  of  the  Appellate  Divi<iion 
should  be  modified  by  providing  that  the 
plaintiff  should  have  final  judgment  for 
$191.54,  without  costs. 

Cnllen,  Gh.  J.,  and  Gray,  Hat^ht,  Wer- 
ner, Wlllard  Bartlctt,  and  Hisoock,  JJ. 

concur. 


NORTH  DAKOTA  SUPREMC  COrRT. 

WILLIAM  A.  DUNCAN,  Respt., 

V. 

GREAT     NORTHERN     RAILWAY     COM- 
PANY,  Appt. 

(^  N.  D.  —,  118  N.  W.  826.) 

Carriers  ^  freight  »  exemptions    from 
liability. 

1.  An  inland  common  carrier  is  an  in- 
surer against  loss  of  property  consigned  to 
it  for  carriage  between  its  receipt  at  ship- 
ping point  and  arrival  at  dentination  when 
unaccompanied  by  the  consignor,  except 
from  loss  occasioned:  (1)  By  an  inherent 
defect,  vice,  or  weakness,  or  spontaneous  ac- 
tion of  the  property  itself;  (2)  the  act  of 
a  public  enemy  of  the  United  States  or  of 

Headnotes  by  Spalding,  J. 


Cose  Note,  —  Effect  of  shipper's  negli^ 
gence  in  loading  car,  or  as  to  condi- 
tion of  car,  tfpon  the  carrier's  eom^ 
nton'law  liability. 

It  is  the  purpose  of  this  note  to  show  the 
effect  upon  the  carrier's  common-law  liabili- 
ty to  furnish  a  suitable  car  and  properly 
load  the  goods,  of  some  negligence  upon  the 
part  of  the  shipper  in  loading  the  goods,  or 
some  act  upon  his  part  in  permitting  the 
goods  to  be  negligently  loaded,  or  to  be  load- 
ed in  a  defective  car,  which  act  upon  his  part 
might  be  deemed  contributory  negligence 
so  as  to  release  the  carrier  from  his  oommon- 
law  liability.  Cases  which  treat  merely  of 
the  right  of  the  carrier  to  limit,  by  contract 
or  otherwise,  his  common-law  liability  to 
furnish  a  suitable  car,  have  been  excluded, 
as  have  also  cases  which  discuss  the  abstract 
question  of  the  duty  of  the  shipper  to  in- 
spect the  car.    Upon  the  latter  question,  see 
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this  state;   (3)  the  act  of  the  law;   (4)  any 

irresistible  superhuman   cause;    (6)    and  it 

may  also  be  assumed  that  certain  acts  of 

the*  consignor  may  exempt  the  carrier  from 

liability. 

Same  —  tnjnry  —  evidence. 

2.  On  proof  of  delivery  of  the  property 
to  the  carrier  in  sound  condition,  and  of  its 
redelivery  at  the  end  of  the  route  in  dam- 
aged condition,  or  a  failure  to  redeliver  it, 
a  sudicient  case  is  made  to  sustain  a  re- 
covery for  the  damages  or  loss  by  the  ship- 
per. 

Same  •—  liability  —  burden  of  proof. 

3.  The  burden  of  proof  is  upon  the  car- 
rier to  exempt  himself  from  liability  in 
case  of  loss  or  damage  by  showing  that  it 
was  occasioned  by  one  or  more  of  the  ex- 
ceptions mentioned  under  paragraph  1. 


Same  —  loss  of  freight  —  evidence. 

4.  The  evidence  in  this  case  shows  that  a 
quantity  of  flax  was  loaded  by  the  plain- 
tiflF  and*  his  servants  into  a  car  furniflhed  by 
the  defendant  for  such  purpose,  that  in- 
side doors  were  furnished  bj'  the  defendant 
carrier,  and  used  and  fastened  with  ap- 
pliances provided  for  that  purpose  by  de- 
fendant, in  the  usual  manner,  and  that  the 
loss  complained  of  occurred  while  such  flax 
was  en  route  to  Duluth,  some  or  all  of  it 
by  reason  of  a  small  inside  door  used  for 
retaining  the  flax  in  the  car,  hung  on  hinges 
at  the  top,  coming  open. 

The  defendant  failed  to  show  that  the 
door  opened  by  failure  on  the  part  of  plain- 
tiff to  properly  fasten  it.  It  was  closed  by 
defendant's  conductor  at  the  station  where 
the  leak  was  discovered,  but  the  inspector 
at    Duluth    reported    a    leak    in    the    same 


case  note  to  Cleveland,  C.  C.  k  St.  L.  R.  Co. 
V.  Louisville  Tin  k  Stove  Co.  17  L.R.A. 
(N.S.)   1034. 

Upon  the  question  of  duty  of  carrier  to 
furnish  car  adapted  to  the  subject  of  the 
shipment,  see  case  note  to  Forester  v.  South- 
ern R.  Co.   18  L.R.A.(N.S.)    508. 

Numerous  factors  enter  into  the  decisions, 
and  it  is  frequently  impossible  to  determine 
what  the  rulings  have  been  under  some  dif- 
ferent stete  of  facte.  Some  of  these  differ- 
ent elements  are  shown  in  Leonard  v.  Whit- 
comb,  95  Wis.  646,  70  N.  W.  817,  where,  aft- 
er a  review  of  numerous  decisions  upon  the 
question,  the  court  declared  the  following 
principles:  "It  is  the  duty  of  a  railroad  com- 
pany.* as  a  common  carrier  of  live  stock,  to 
furnish  suiteble  cars  therefor,  on  reasonable 
notice  so  to  do  from  a  person  desiring  to 
transport  such  stock  over  ite  road :  that  this 
duty  is  absolute,  and  a  contract  exempting 
it  from  liability  for  damages  arising  from 
unsuitebleness  of  cars  so  furnished,  attrib- 
utable to  a  failure  on  ite  part  to  exercise 
ordinary  care,  is  void ;  that,  if  a  car  be  fur- 
nished having  defecte  rendering  it  unsuit- 
able, which  defects  are  not  obvious  or  such 
as  may  be  presumed  that  an  inspection  by  an 
ordinary  person  will  bring  to  his  knowledge, 
and  yet  are  such  that  a  reasonably  careful 
inspection  by  a  person  experienced  in  such 
))UsineB8  will  lead  to  their  discovery,  an  in- 
•« flection  and  acceptence  of  the  car  by  the 
shipper  will  not  save  the  carrier  harmless 
from  damages  caused  by  such  defecte,  unless 
it  bo  shown  that  they  were  actually  pointed 
(mt  to  the  shipper,  and  that  he  accepted  the 
car  with  full  knowledge  of  their  existence." 

Many  of  the  cases  hold  that  the  mere 
knowledge  on  the  part  of  the  shipper  that 
the  car  was  defective  would  not  exempt  the 
carrier  from  liability  for  losses  due  to  the 
defective  condition  of  the  car:  but  these 
cases  do  not  pass  upon  the  question  of  what 
the  effect  of  actual  negligence  upon  the  part 
of  the  shipper  would  be. 

Thus,  in  Qgdensburg  &  L.  C.  R.  Co.  v. 
Pratt,  22  Wall.  123,  22  L.  ed.  827,  it  was 
held  that  it  was  the  duty  of  the  carrier  to 
furnish  suiteble  vehicles  for  transportetion ; 
luid,  if  he  furnished  unfit  or  unsafe  vehicles. 
I9L.RJ^.(N.S.) 


he  was  not  exempted  from  responsibility  by 
the  fact  that  the  shipper  knew  them  to  be 
defective,  and  used  them,  eve^  though  there 
had  been  an  agreement  that  it  should  not  be 
liable  therefor.  This  was  an  appeal  from  the 
supreme  court  of  Massachusetts  ( 102  Mass. 
557),  where  the  decision  upon  this  point  was 
to  the  contrary. 

The  principles  of  the  Pratt  Case  have  been 
followed  by  a  number  of  other  cases,  some  of 
which  have  cited  it.  St.  Louis.  I.  M.  &  S. 
R.  Co.  V.  Marshall,  74  Ark.  597,  86  8.  W. 
802;  Union  P.  R.  Co.  v.  Rainey,  19  Colo.  225, 
34  Pac.  986;  Jones  v.  St.  LoYiis  &  S.  F.  R. 
Co.  116  Mo.  App.  232,  91  S.  W.  158;  Potte 
V.  Wabash,  St.  L  &  P.  R.  Co.  17  Mo.  App. 
394;  Mason  v.  Missouri  P.  R.  Co.  25  Mo. 
App.  473;  Hunt  v.  Nutt  (Tex.  Civ.  App.) 
27  S.  W.  1031 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wil- 
helm,  3  Tex.  App.  Civ.  Cas.  (Willson)   658, 

And  in  Peters  v.  New  Orleans,  J.  &  G. 
N.  R.  Co.  16  La.  Ann.  222,  79  Am.  Dec.  578, 
it  was  held  that  a  carrier  was  bound  to  fur- 
nish a  suiteble  and  safe  car,  and*  was  re- 
sponsible for  any  loss  arising  from  neprloct  of 
duty  in  this  particular,  and  the  mere  pres- 
ence of  the  owner  and  his  knowledge  of  the 
defects  did  not  lessen  this  responsibility,  for 
he  had  no  power  over  the  train  or  right  to 
make  any  change  in  the  disposition  of  the 
cars,  which  were  necessarily  under  the  con- 
trol, of  the  defendant's  agente. 

So,  in  Forrester  v.  Southern  R.  Co.  147 
N.  Cj'  553,  18  L.R.A.(N.S.)  50d,  61  S.  K. 
524,  it  was  held  that  the  fact  that  a  shipper 
knew  that  the  car  to  be  used  was  im suitable 
for  the  goods  to  be  shipped  was  not  sufficient 
to  free  the  carrier  from  liability  for  losses 
due  to  furnishing  such  a  car. 

And  in  Welsh  v.  Pittsburg,  Ft.  W.  &  C.  R. 
Co.  10  Ohio  St.  65,  75  Am.  Dec.  490,  it  was 
held  that  a  carrier  was  liable  for  losses  due 
to  a  defective  car,  notwithstanding  the  fact 
that  it  had  stipulated  against  such  losses, 
and  the  shipper  had  accepted  the  car  with 
knowledge  of  the  defecte.  And  to  the  same 
effect  was  the  decision  in  Gregory  v.  West 
Midland  R.  Co.  9  Hurlst.  &  C.  944. 

In  Paddock  v.  Missouri  P.  R.  Co.  60  Mo. 
App.  328,  the  same  general  rule  was  an- 
nounced; but,  on  appeal,  in  155  Mo.  524,  5G 
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plaoe  on  tho  arrival  of  the  car  at  its  desti- 
nation.     Held,    that    the   evidence    fails    to 
bring  the  defendant  within  the  exceptions  to 
the  law  holding  it  liable. 
Same  —  liability. 

5.  The  shipper  inserted  in  the  car  inside 
doors  for  retaining  the  flax,  such  doors  be- 
ing furnished  by  the  carrier,  and  supplied 
with  a  fastening  device.  The  evidence 
shows  that  these  doors  were  properly  fas- 
tened with  the  device  so  furnished,  by  the 
shipper  and  assistants,  all  of  whom  were 
familiar  with  the  use  of  such  doors  and 
devices.  The  car,  after  being  so  loaded 
with  these  doors  inserted,  was  receipted  for, 
and  the  outside  doors  closed  and  sealed  by 
the  defendant's  agent,  who  had  full  oppor- 
tunity to  observe,  while  closing  the  outside 
doors,  whether  the  inside  doors  were  prop- 
erly fastened.  Held  that,  if  they  were  not 
properly  fastened,  in  view  of  these  facts, 
the  carrier  is  not  relieved  from  liability  for 
loss  occasioned  thereby. 

Same  —  loss     of     freif^ht  —  evidcnoe    — 
jury —  directed  verdict. 

6.  Plaintiff  showed,  by  himself  and  other 
competent   witnesses   that   the   inside   doors 


referred  to  were  prop?rly  rlopert  and  fas- 
tened with  the  device  furnished  by  defend- 
ant for  that  purpose. 

The  only  evidence  claimed  to  create  a  con- 
flict arises  from  the  fact  that,  a  few  mile.s 
aft«r  the  car  started  on  its  journey,  one  of 
the  inside  doors  referred  to  came  open, 
and  a  quantity  of  flax  with  which  the  car 
was  loaded  ran  out  through  the  opening  so 
made.  Held,  that  such  door  opening  may 
as  readily  be  attributed  to  other  causes  as 
to  the  failure  of  the  shipper  to  properly 
fasten  it;  and,  had  the  question  been  sub- 
mitted to  a  jur^',  a  verdict  for  defendant, 
based  upon  the  fact  that  such  door  came 
open  in  transit,  could  only  have  been  ar- 
rived at  by  inference,  and  would  have  been 
mere  guesswork  on  the  part  of  the  jury 
under  the  facts  of  this  case,  and  that  the 
opening  of  this  door  did  not  create  a  suffi- 
cient conflict  in  the  evidence  to  constitute 
error  on  the  part  of  the  trial  court  in  di- 
recting a  verdict  for  plaintiff. 
Directed  verdict  —  motion  for  —  con- 
clusiveness —  appeal. 
7.  On  submission  of  all  their  evidence, 
both   parties  made   motions   for   a   directed 


S.  W.  453.  the  judgment  was  reversed;  al- 
though this  particular  question  was  dis- 
cussed, it  was  not  determined,  and  the  de- 
cision rests  upon  another  ground. 

In  the  following  cases  it  was  held  that  the 
>  act  indicated  would  not  prevent  arecovery: 

In  IVexler  V.  Baltimore  &  O.  R.  Co.  28 
Pa.  Super.  Ct.  198,  it  was  held  that  the  act 
of  the  plaintiff  in  opening  the  door  of  a  car 
for  ventilation  would  not  prevent  a  recovery 
for  loss  which  was  caused  by  the  plaintiff's 
negligence,  but  which  would  not  have  oc- 
curred but  for  the  open  door,  where  the  de- 
fendant's servants  knew  that  the  door  was 
open,  and  acquiesced  therein. 

And  in  Wallingford  v.  Columbia  &  G.  R. 
Co.  26  S;  C.  258,  2  S.  E.  19,  it  was  held  that 
the  fact  that  the  plaintiff  accepted  the  cars 
furnished  would  not  relieve  the  carrier  from 
the  duty  of  furnishing  suitable  cars. 

So  in  Texas  &  P.  R.  Co.  v.  Townsend  (Tex. 
Civ.  App.)  106  S.  W.  760,  it  was  held  that 
the  plaintiff  was  not  estopped  from  claiming 
damages  by  accepting  a  car  with  a  defec- 
tive roof,  and  refusing  to  allow  the  carrier, 
as  it  offered  to  do,  to  substitute  a  car  with 
a  good  roof  for  the  one  in  question,  when  it 
was  about  loaded,  and  before  the  journey  be- 
gan, where  he  had  not  absolutely  refused  to 
allow  the  substitution,  but  only  had  insisted 
that  the  roof  of  the  car  which  he  had  been 
at  great  expense  and  trouble  in  loading,  in 
ignorance  of  its  defective  condition,  be  re- 
paired, which  course  was  adopted  by  the  car- 
rier, and  its  agent  had  negligently  made  the 
repairs. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Brosius 
(Tex.  Civ.  App.)  105  S.  W.  1131,  it  was  held 
that  a  failure  to  furnish  a  safe  car  wherein 
to  transport  stock  would  be  negligence  on 
the  part  of  the  carrier,  and  such  negligence, 
if  any,  would  not  be  waived  by  the  acts  of 
the  plaintiff  in  an  attempt  to  remedy  the 
defects  of  the  car  and  to  make  it  safer. 
iyL.H.A.(X.S.) 


In  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Fair- 
banks, 33  C.  C.  A.  611,  62  U.  S.  App.  231, 
90  Fed.  467.  this  question  was  not  strictly 
involved,  but  the  court  said  that  it  would 
not  be  conceded  that  the  carrier  could,  by  de- 
volving upon  the  shipper  the  duty  of  select- 
ing or  inspecting  the  cars  in  whicu  his  goods 
are  to  be  shipped,  avoid  the  duty  of  furnish- 
ing fit  and  suitable  cars  for  the  carriage  of 
goods. 

Where  a  shipper  himself  assumes  the  duty 
of  selecting  the  car,  or  of  directing  the  load- 
ing, the  carrier  generally  is  not  held  liable 
for  lossess  due  to  the  kind  of  car,  or  ita 
condition,  or  to  negligence  in  the  loading. 

Thus,  in  Frohlich  v.  Pennsylvania  Co.  138 
Mich.  116,  110  Am.  St.  Rep.  310,  101  N.  W. 
223,  4  A.  &,  E.  Ann.  Cas.  1140,  it  was  held 
that  if  the  shipper  selected  a  car  and  loadeil 
it  with  a  commodity  for  which  it  was  not 
suitable,  and  damage  to  the  goods  resulted, 
the  carrier  would  not  be  liable  on  the  ground 
of  negligently  furnishing  an  unsuitable  car. 

So,  in  Illinois  C.  R.  Co.  v.  Hall,  58  111. 
409,  it  was  held  that  the  carrier  was  not 
liable  for  injuries  received  because  of  the 
defective  condition  of  cars  belonging  to  an- 
other company,  but  selected  by  the  plaintiff 
for  the  shipment  in  question. 

And  in  Harris  v.  Northern  Indiana  R.  Co. 
20  N.  Y.  232,  it  was  held  that  where  a  ship- 
per selects  his  cars  for  shipment,  the  car- 
rier will  be  responsible  for  such  injuries  on- 
ly as  are  caused  by  defects  not  palpable  or 
not  pointed  out  to  him. 

Where  a  shipper  had  a  chance  to  hold  his 
stock  for  another  day  or  ship  them  in  a  box 
car,  and  elected  to  do  the  latter,  it  was  held, 
in  Huston  Bros.  v.  Wabash  R.  Co.  63  Mo. 
App.  671,  that  the  carrier  was  not  liable  for 
losses  due  to  the  fact  that  the  box  car  was 
unsuitable. 

So,  where  a  shipper  personally  selected  tht 
vehicles  by  which  certain  perishable   prop- 
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verdict.  Neither  party  requested  the  sub- 
mission of  any  facta  to  the  jury.  Held, 
that  they  thereby  waived  any  right  which 
they  might  have  otherwise  had  to  an  un- 
directed verdict,  and  are  estopped  from  as- 
signing error  for  not  submitting  the  facts 
to  the  jury. 

(November  27,  1908.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Rolette  County 
denying  a  motion  for  k  new  trial  after 
judgment  for  plaintiff  in  an  action  brought 
to  recover  for  the  loss  of  a  shipment  of  flax 
alleged  to  have  been  occasioned  by  defend- 
ant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Murphy  &  Dnggan,  for  appel- 
lant: 

A  carrier  of  freight  is  not  liable  for  loss 
occasioned  by  the  act  of  the  shipper. 

Hutchinson,  Carr.  §§  265,  328;  Van  Zile, 
Carr.  §  478;  Texas  k  P.  R.  Co.  v.  Edins,  36 
Tex.  Civ.  x\pp.  639,  83  S.  W.  263;  Goodman 
V.  Oregon  R.  k  Nav.  Co.  22  Or.  41,  28  Pac. 

prtv  was  to  he  transported,  it  was  held,  in 
Cafr  V.  Schafer,  16  Colo.  48,  24  Pac.  873,  that 
evidence  tending  to  show  that  some  of  the 
vehicles  were  unsuitable  was  incompetent  to 
show  negligence  on  the  part  of  the  carrier. 

Where,  by  the  terms  of  the  contract,  the 
plaintiffs  undertook  to  furnish  and  load  the 
cars  for  the  carriage  of  their  animals,  and 
reported  themselves  as  competent  to  do  the 
entire  work  of  loading,  it  was  held,  in  For- 
dyce  V.  MeFlynn,  66  Ark.  424,  19  S.  W.  961, 
that  if  the  plaintiffs  fulfilled  *this  work  in  a 
careless  manner,  and  caused  the  injury  com- 
plnined  of,  the  defendant  would  not  be  liable, 
altiiough  there  was  a  general  duty  resting 
upon  the  defendant  or  its  agents  to  examine 
the  trains  under  their  control  and  see  that 
they  were  properly  loaded. 

And  in  Ficklin  v.  Wabash  R.  Co.  115  Mo. 
App.  633,  92  S.  W.  347,  it  was  held  that, 
conceding  that  the  defendant  was  negligent 
in  failing  to  furnish  the  kind  of  cars  ordered, 
tlie  negligence  of  the  plaintiff  in  overloading 
the  car.  would  be  deemed  to  be  the  proxi- 
mate cause  of  an  injury  to  the  sheep;  the 
court  said  that  where  experienced  shippers 
knowingly  and  voluntarily  took  the  risk  of 
overloading  the  cars,  they  could  not  com- 
plain of  the  result  reasonably  to  be  antici- 
pated. 

In  Ft.  Worth  &  D.  C.  R.  Co.  v.  Word  (Tex. 
Civ.  App.)  32  S.  W.  14,  it  was  held  that  if 
the  shipper  overcy)wded  the  cattle  in  a  car 
upon  the  assurance  of  the  defendant  that 
the  car  was  larger  than  it  was,  the  company 
would  be  liable  for  damages  resulting  there- 
from; but  if,  with  full  knowledge  of  the  size 
of  the  car,  it  was  overcrowded  by  the  direc- 
tion and  under  the  supervision  of  the  plain- 
tiff, there  could  be  no  recovery. 

In  the  following  cases  it  was  held  the  acts 
of  the  shipper  indicated  would  prevent  a  re- 
coverv : 
19L.RJ^.<N.S.) 


894;  Mitchell  v.  Champaign  County,  5  Ohio 
N.  P.  158;  Camp  v.  Rogers,  44  Conn.  291. 

The  legislature  cannot  create  absolute 
liability  on  the  part  of  a  railroad  company 
in  the  absence  of  a  statutory  duty,  and  ir- 
respective   of    negligence. 

Catril  V.  Union  P.  R.  Co.  2  Idaho,  576, 
21  Pac.  416;  Oregon  R.  &  Nav.  Co.  v.  Smal- 
ley,  1  Wash.  206,  23  Pac.  1008;  Birmingham 
Mineral  R.  Co.  v.  Parsons,  100  Ala.  662,  27 
L.R^.  263,  46  Am,  St.  Rep.  92,  16  So.  602; 
Wadsworth  v.  Union  P.  R.  Co.  18  Colo.  600, 
23  L.R.A.  812,  36  Am.  St.  Rep.  309,  33  Pac. 
515;  Cairo  &  F.  R.  Co.  v.  Parks,  32  Ark. 
131;  Zeigler  v.  South  k  North  Ala.  R.  Co. 
58  Ala.  595;  Jensen  v.  Union  P.  R.  Co.  6 
Utah,  253,  4  L.R.A,  724,  21  Pac.  994; 
Schenck  v.  Union  P.  R.  Co.  5  Wyo.  430,  40 
Pac.  840;  South  &  North  Ala.  R.  Co.  v.  Mor- 
ris, 65  Ala.  193;  Cooley,  Const.  Lim.  5th 
ed.  pp.  430,  436;  Bielenberg  v.  Montana 
Union  R.  Co.  8  Mont.  271,  2  L.R.A.  813,  20 
Pac.  314;  Ohio  k  M.  R.  Co.  v.  Lackey,  78 
111.  55 ;  Mathews  v.  St.  Louis  k  S.  F.  R.  Co. 
121  Mo.  298,  25  L.R.A.  161,  24  S.  W.  591. 


Thus,  in  Roderick  v.  Baltimore  k  O.  R. 
Co.  <  W.  Va.  46,  it  was  held  that  a  common 
carrier  would  not  be  held  liable  for  injury  to 
a  horse,  occasioned  by  the  improper  inter- 
ference of  the  plaintiff  with  the  management 
of  the  car. 

And  in  Lee  v.  Raleigh  k  G.  R.  Co.  72  N.  C, 
236,  it  was  held  that  a  carrier  is  not  liable 
for  the  loss  of  some  horses  which  escaped 
through  an  unlocked  door  of  a  horse  car, 
where  the  plaintiff  told  the  carrier  not  to 
lock  the  door,  as  someone  would  accompany 
the  stock. 

So,  in  Hutchinson  v.  Chicago,  St.  P.  M. 
&  O.  R.  Co.  37  Minn.  624,  35  N.  W.  433,  it 
was  held  that  the  plaintiff's  negligence  in 
leaving  open  a  car  window  through  which 
his  horse  jumped  and  was  injured,  would 
prevent  a  recovery,  even  though  the  defend- 
ant was  negligent  in  starting  the  train  while 
the  window  was  open.  And  the  same  general 
,  principle  was  followed  in  Newbv  v.  Chicago, 
I  R.  I.  &  P.  R.  Co.  19  Mo.  App.  391. 

Where   the   plaintiff's    agent   noticed    the 
I  overcrowding  of  his  hogs  and  the  want  of 
I  ventilation 'in  the  car.  but  did  not  mention 
I  the  fact  to  the  defendant's  agents,  and  ob- 
i  tained  a  pass,  so  as  to  travel  upon  the  same 
I  train,  and,  upon  arriving  at  an  intermediate 
I  station,  did  not  insist  upon  having  the  cars 
I  detached  so  as  to  unload  the  hogs,  it  was 
!  held,  in  Squire  v.  New  York  C.  R.  Co.  08 
i  Mass.  239,  93  Am.  Dec.  162,  that  the  plain- 
tiff could  not  maintain  an  action  against  the 
carrier  for  damages  due  to  the  overcrowd- 
ing. 

And  in  Betts  v.  Farmers*  Loan  k  T.  Co. 
21  Wis.  81,  91  Am.  Dec.  460.  it  was  held 
that  no  recovery  could  be  had  because  of 
the  unsafe  condition  of  a  car  door  where  the 
agent  of  the  plaintiff  knew  of  the  defective 
condition,  and  failed  to  notify  the  defend- 
ant's  agents   thereof.     To   the   same   effect 
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taneous  action  of  the  property  itself;  (2) 
the  act  of  the  public  enemy  of  the  United 
States  or  of  this  state;  (3)  the  act  of  the 
law;  or  (4)  any  irresistible  superhuman 
cause."  This  section  is,  in  the  main,  an  en- 
actment of  the  common  law  making  common 
carriers  insurers  of  property  intrusted  to 
them  for  transportation.  In  so  far  as  it 
varies  from  the  common  law  it  does  so  in 
favor  of  the  carrier.  Many  common-law  au- 
thorities include  the  act  of  the  shipper  as 
among  the  exceptions  relieving  the  carrier 
from  liability,  but  even  such  authorities  do 
not  hold  that  all  acts  of  every  nature  done 
by  the  shipper  relieve  the  carrier.  The  lia- 
bility of  the  carrier  begins  when  he  receives 
and  accepts  the  goods,  and  continues  until 
after  their  arrival  at  destination.  The  only 
defenses  which  the  carrier  can  interpose, 
where  property  is  lost  in  transit,  are  those 
named  as  exceptions  relieving  him  from  his 
liability  as  an  insurer,  except  in  cases  where 
there  is  a  special  contract.  This  court  can- 
not read  into  the  statute  an  exception  which 
existed  at  common  law.  State  v.  Smith,  2 
N.  D.  515,  52  N.  W.  320.  It  will  be  pre- 
Fumed,  by  reason  of  the  omission  of  the  act 
of  the  shipper  from  the  exceptions,  that  the 
legislature  intended  to  still  hold  the  car- 
rier liable  as  against  such  actions  as  the 
principles  of  justice  and  fundamental  law 
do  not  relieve  it  from.  The  difficulty  lies 
in  determining  the  line  between  those  acts 
of  the  shipper  which  relieve  the  carrier 
from  liability  and  those  which,  by  reason  of 
the  evident  purpose  of  the  legislature,  do 
not  relieve  it.  The  authorities  on  this  sub- 
ject are  few  in  number.  It  is,  however, 
clear  that  acts  of  fraud,  misrepresentation, 
or  concealment  by  the  shipper  relieve  the 
carrier.  Fraud  invalidates  all  contracts, 
and  concealment  or  misrepresentation  is 
fraud.  Where  the  shipper  interferes  with 
the  property  after  accepted  by  the  railway 
ccmipany,  and  the  loss  is  occasioned  by  such 
interference,  it  may  well  be  contended  that 
the  carrier  is  also  relieved;  and  we  are. dis- 
posed to  the  belief  that,  when  the  shipper 
assumes  the  responsibility  of  loading  the 
car  and  seeing  that  it  is  properly  prepared 
for  the  transportation  of  the  particular  ar- 
ticle which  he  is  loading,  he  assumes  re- 
sponsibility for  all  defects  in  package  and 
loading  w^hich  are  necessarily  invisible  to 
the  agent  of  the  carrier  who  accepts  the 
freight,  or  which  he  cannot  discern  by  or- 
dinary observation,  or  such  inspection  as  he 
can  readily  make.  In  this  case  there  is  no 
evidence  showing  that  the  car  was  not  prop- 
erly coopered. 

The  question  is  whether  it  was  the  duty 
of  the  carrier,  under  the  circunjstances,  to 
see  that  the  small  door  referred  to  was  prop- 
erly fastened,  and,  if  it  did  not  do  so,  wheth- 
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er  it  is  liable.  As. stated,  the  agent  accepted 
the  car  and  its  contents  for  transportation, 
and  he  himself  closed  and  sealed  the  out- 
side doors.  The  devices  for  fastening  the 
small  doors  were  open  to  his  inspection 
when  he  closed  the  outside  doors,  and  ^ere 
where  he  could  not  avoid  seeing  them  if  he 
looked  at  all,  or  even  used  ordinary  care,  or 
made  the  slightest  effort  to  ascertain  wheth- 
er they  were  properly  fastened.  If  he  did 
not  do  so,  or,  doing  so,  failed  to  call  the 
defect  to  the  attention  of  the  shipper  or  to 
remedy  it  himself,  we  think  the  fact,  if  it 
were  a  fact,  that  they  were  not  properly 
fastened  when  he  accepted  the  freight,  under 
the  circumstances  of  this  case,  does  not  re- 
lieve the  defendant  from  its  obligation  as 
an  insurer.  The  terms  of  the  statute  are 
very  broad.  It  reads:  "From  any  cause 
whatever." 

The  supreme  court  of  Iowa  passed  upon 
this  question  in  Kinnick  Bros.  v.  Chicago, 
R.  I.  &  P.  R.  Co.  69  Iowa,  665,  29  N.  W. 
772.  The  plaintiff  in  that  case  shipped  a 
car  load  of  hogs,  some  of  which  died  in 
transit,  and  it  was  contended  that  their  loss 
was  occasioned  by  overloading  the  car.  The 
court  says:  "Plaintiff's  loaded  the  hogs  on 
the  car  without  assistance  or  direction  from 
defendant's  agents  or  employees.  Defendant 
claimed  that  the  car  was  overloaded,  and 
that  the  injury  was  caused  by  such  over- 
loading. The  court  instructed  the  jury 
that,  if  defendant  had  knowledge  of  the 
number  of  hogs  in  the  car,  and  of  the  con- 
dition of  the  car  as  to  the  loading  when  it 
received  it,  or  if  it  might  have  known  these 
facts,  it  could  not  escape  liability  for  the 
damage  on  the  ground  that  the  car  was 
overloaded.  Exception  is  taken  to  this  in- 
struction, but  we  think  it  is  correct.  It  is 
not  claimed  that  there  was  any  deceit  or 
misrepresentation  by  plaintiff  as  to  the 
condition  of  the  car  or  to  its  loading.  De- 
fendant's agent,  who  made  the  contract  for 
it,  went  to  the  car  after  the  loading  was 
done,  and  closed  and  sealed  it.  There  was 
notliing  to  prevent  him  from  seeing  the 
manner  in  w^hich  it  was  loaded.  As  defend- 
ant received  the  property  under  these  cir- 
cumstances, and  undertook  to  transport  it 
to  its  destination,  it  should  be  held  to  have 
assumed  all  the  liabilities  of  a  common  car- 
rier with  reference  to  it."  This  case  is  cited 
as  authority  in  Swiney  v.  American  Exp. 
Co.  (Iowa)'  115  N.  W.  212.  The  case  a< 
bar  is  a  stronger  one  in  plaint  iff  *8  favor 
than  the  Iowa  case,  for  the  reason  that 
most  authorities  recognize  a  distinction  in 
favor  of  the  carrier  of  live  stock  as  against 
a  carrier  of  dead  freight.  The  doctrine  of 
the  Iowa  case  is  followed  in  McCarthy  v. 
Louisville  &  X.  R.  Co.  102  Ala.  193. 
48    Am.    St.    Rep.    29,    14    So.    370,    where 
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the  court  says:  'If  the  improper  load- 
ing was  apparent, — that  is,  was  a  fact 
which  addressed  itself  to  the  ordinary 
observation  of  the  carrier*s  servants, — 
or  if  it  was  not  apparent,  but  the  carrier 
was  yet  guilty  of  negligence,  but  for  which 
the  injury  would  not  have  happened,  the 
carrier  would  be  liable,  notwithstanding  the 
negligence  of  or  imputable  to  the  plaintiffs. 
If  the  cars  used  in  this  transportation  were 
closed  cars  and  came  to  the  defendant  with 
their  doors  closed,  so  that,  without  opening 
the  doors,  the  condition  of  their  contents 
could  not  be  seen,  we  should  say  the  improp- 
er loading,  if  they  were  indeed  improperly 
loaded,  was  not  apparent  within  the  mean- 
ing of  the  rule  we  have  stated.'*  And  in 
Ohio  it  is  said:  "The  carrier  may  well  re- 
fuse to  receive  the  property  unless  it  is 
properly  packed;  but,  if  he  receives  it,  the 
duty  attaches  of  exercising  due  care  for  its 
safe  carriage.  .  .  .  Where  .  .  .  the 
carrier  takes  charge  of  the  properly  for  the 
•  purposes  of  carriage,  the  duty  rests  on  him 
to  show  that  the  injury  is  attributable  to 
the  defective  packing,  and  not  to  any  fault 
or  neglect  on  his  part."  Union  Exp.  Co.  v. 
Graham,  26  Ohio  St.  595. 

On  proof  of  the  delivery  of  the  property 
in  sound  condition,  and  its  redelivery  at  the 
end  of  the  route  in  daniaged  condition,  or 
failure  to  redeliver  all  or  a  part  of  it,  a 
sufficient  case  is  made  to  sustain  a  reooyery 
for  damages  or  loss.  The  plaintiff  may  rest 
his  case  on  evidence  of  these  facts,  and.  un- 
less the  defendant  then  submits  evidence 
showing  the  cause  of  the  loss  to  be  one  or 
more  of  the  excepted  causes,  the  plaintiff 
must  prjpvail.  The  burden  of  proof  changes 
Trom  plaintiff  to  the  defendant  when  plain- 
tiff has  proven  the  delivery  and  the  failure 
to  redeliver.  The  authorities  are  practical- 
ly uniform  on  this  queintion,  and  the  reason 
given  is  stated  to  be  that,  after  delivery  cf 
the  goods  tp  the  carrier,  they  are  no  longer 
subject  to  the  shipper's  supervision  or  ob- 
servation. If  they  are  lost  by  the  carrier, 
the  circumstances  surrounding  such  loss  are 
without  the  knowledge  of  the  shipper.  The 
means  and  proof  of  the  facts  causing  the 
loss  are  ordinarily  wholly  within  the  control 
of  the  carrier  and  its  servants.  In  most  in- 
stances the  shipper  is  compelled  to  do  busi- 
ness with  the  carrier,  and  to  intrust  to  its 
care  on  the  road  and  in  places  distant  from 
the  shipper  his  property,  and  the  burden  of 
proving  facts  exempting  itself  from  liability 
ns  an  insurer  rests  upon  the  carrier,  and  re- 
quires it  to  show  that  the  loss  occurred  by 
reason  of  one  or  more  of  the  exceptions. 
Moore,  Carr.  386;  Hull  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  41  Minn.  510,  5  L.R.A.  587, 
16  Am.  St.  Rep.  722,  43  N.  W.  391 ;  Norway 
Plains  Co.  v.  Boston  &  M.  R.  Co.  61  Am. 
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Dec.  432,  and  note  (1  Gray,  263)  ;  Wolf  v. 
American  Exp.  Co.  43  Mo.  421,  97  Am.  Dec. 
406;  Swiney  v.  American  Exp.  Co.  supra; 
Illinois  C.  R.  Co.  v.  Frankenberg,  54  111.  88, 
6  Am.  Rep.  92;  6  Cyc.  Law  &  Proc.  p.  518 
(b),  and  cases  cited.  We  see  no  reason  fur 
holding  the  statute  in  question  unconstitu- 
tional by  reason  of  the  omission  to  include 
the  act  or  fault  of  the  shipper  among  the 
exceptions. 

The  second  question  raised  by  the  appel- 
lant, namely,  that,  conceding  the  law  to  be 
constitutional,  there  was  conflict  enough  in 
the  evidence  to  require  its  submission  to  the 
jury,  requires  notice.  As  we  have  shown, 
the  testimony  of  the  plaintiff  and  his  assist- 
ants who  prepared  and  loaded  the  car  and 
fastened  the  inside  door  with  the  appliances 
furnished  by  the  carrier  was  all  positive  to 
the  effect  that  the  door  had  been  properly 
fastened.  It  is  contended  that  the  fact  that 
the  door  ,came  open  while  the  car  was  run- 
ning creates  a  conflict  in  the  evidence.  We 
think  there  are  two  answers  to  this  conten- 
tion: First,  the  duty  rested  on  the  defend- 
ant to  show  that  the  loss  was  occasioned  by 
the  fault  of  the  shipper,  and  the  mere  fact 
of  the  door  coming  open  does  not  make  the 
showing  required.  That  the  door  was  fas- 
tened is  evident  from  the  fact  that  it  re- 
mained dosed  until  some  time  after  the  car 
left  Rolla.  If  it  had  not  been  fastened 
originally,  the  weight  of  the  flax  would 
have  caused  the  door  to  swing  open  before 
the  car  started.  The  fact  that  it  opened 
while  in  transit,  in  the  absence  of  other 
proof  as  to  the  cause  of  its  doing  so,  may  be 
attributed  just  as  logically  to  a  rough 
track,  or  to  the  bunting  of  cars,  or  starting 
or  stopping  with  a  jar,  or  to  a  defect  in  the 
fastening,  as  to  the  failure  to  fasten  it. 
Had  it  been  given  to  the  jury,  any  verdict 
which  it  might  have  foimd,  based  upon  the 
fact  that  the  door  came  open,  would  have 
been  mere  guesswork  or  conjecture,  and, 
Had  it  found  this  the  cause  of  the  loss,  it 
could  only  have  done  so  by  inference.  It 
will  thus  be  seen  that,  at  the  most,  the  fact 

j  of  its  coming  open,  under  the  circumstances, 
furnished  only  a  ftcintiUa  of  evidence  which 

I  might  indicate  a  failure  to  fasten  it.  This 
court  has  long  since,  following  the  great 
weight  of  authority,  rejected  the  scintilla 
theory  of  submitting  cases  to  the  jury.  Ful- 
ler V.  Northern  P.  Elevator  Co.  2  N.  D.  220, 
60  N.  W.  359.  In  Ogdensburg  4  L.  C.  R. 
Co.  V.  Pratt,  22  Wall.  123,  22  L.  ed.  827, 
the  Supreme  Court  of  the  United  States 
held  that  it  is  the  duty  of  the  carrier  to 
furnish  suitable  vehicles  for  transportation, 
and,  if  he  furnished  defective  or  unsafe 
vehicles,  he  is  not  exempt  from  responsibility 
by  the  fact  that  the  shipper  knew  them  to 
be  defective  and  used  them.    In  Cleveland  C. 
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C.  &  St.  L.  R.  Co.  V.  Louisville  Tin  &  Stove 
Co.  33  Ky.  L.  Rep.  924,  17  L.R.A.(X.S.) 
1034,  111  S.  W.  358,  it  is  said  that  the 
owner  is  not  required  to  see  that  the  cars 
are  suitable  or  safe.  He  is  not  required  to 
show  negligence  on  the  part  of  the  railway 
company.  All  that  he  is  required  to  show 
is  the  loss  of  his  goods.  No  defect  in  the 
vehicle  can  excuse  a  common  carrier  from 
its  common-law  liability.  See,  also,  Hutchin- 
son, Carr.  §  497;  Elliott,  Railroads,  §  1478; 
Miller  v.  Northern  P.  R.  Co.  (N.  D.)  118 
N.  W.  344. 

At  the  close  of  the  case,  both  parties  sub- 
mitted motions  for  a  directjed  verdict.  The 
.court  denied  the  motion  of  the  defendant 
and  granted  that  of  the  plaintiff.  The  de- 
fendant, after  the  denial  of  his  motion, 
made  no  request  to  have  any  question  of 
fact  submitted  to  the  jury.  It  is  well  es- 
tablished that,  in  such  case,  the  party  mak- 
ing the  motion  waives  any  right  to  insist 
that  the  court  should  consider  other  ques- 
tions, and,  in  view  of  the  fact  that  appellant 
did  not  call  the  court's  attention  to  any 
other  question,  or  request  that  any  other 
part  of  the  case  be  submitted  to  the  jury, 
it  is  now  estopped  from  making  such  claim.* 
The  language  of  Chief  Justice  Corliss,  in 
RUnford  v.  McGill,  6  N.  D.  636,  38  L.R.A. 
760,  72  N.  W.  938,  as  directly  in  point. 
He  says:  "The  defendants  having  re- 
quested the  court  to  direct  a  verdict  in 
their  favor,  and  the  court  having  instructed 
the  jury  to  find  for  the  plaintiff,  on  his  mo- 
tion, the  defendants  must  be  regarded  as 
having  submitted  all  controverted  facts  to 
the  court  for  decision;  no  request  having 
been  made  by  them,  after  their  motion  for 
a  directed  verdict  had  been  overruled,  that 
any  question  of  fact  be  submitted  to  the 
jury.  It  follows  that  if  there  is  any  evi- 
dence at  all  to  support  the  verdict,  in  point 
of  damages,  the  judgment  must  be  affirmed. 
The  defendants  by  their  motion  took  the 
position  that  there  was  no  question  of  fact 
which  they  desired  to  have  submitted  to  a 
jury,  and  cannot  complain  of  the  decision  of 
any  question  of  fact  on  which  the  evidence 
is  conflicting,  which  the  court  must  be  re- 
garded as  having  made  by  instructing  the 
jury  to  find  for  the  plaintiff.  After  a  party 
has  moved  the  court  that  the  jury  be  in- 
structed to  render  a  verdict  in  his  favor, 
he  must,  if  the  court  denies  his  motion,  spe- 
cifically request  that  there  be  submitted  to 
the  jury  the  questions  of  facts  which  he 
desires  to  have  so  submitted.  Otherwise  he 
is  deemed  to  have  acquiesced  in  the  deci- 
sion of  such  questions  by  the  court;  and.  if 
the  court  directs  a  verdict  in  favor  of  the 
other  party,  on  his  motion,  the  defeated  liti- 
gant is  not  in  a  position,  in  case  of  his  fail- 
ure to  make  such  requests,  to  claim  that 
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any  issue  upon  which  the  evidence  is  con- 
flicting should  have  been  left  to  the  deci- 
sion of  the  jury."  See,  also,  First  Nat.  Bank 
V.  Laughlin,  4  N.  D.  391,  61  N.  W.  47  {; 
Bank  of  Park  River  v.  Norton,  12  N.  D.  41)7, 
97  N.  W.  860;  Larson  v.  Calder,  10  N.  D. 
248,  113  N.  W.  103. 
The  order  of  the  district  court  is  affirmed. 

Morfi^an,  Ch.  J.,  concurs. 

Fisk,  J.,  concurring  specially. 

I  concur  in  the  conclusion  arrived  at  in 
the  foregoing  opinion;  but,  in  doing  so,  I 
deem  it  unnecessary  to  express  any  opinicn 
upon  the  question  whether,  by  S  5690,  Rev. 
Code,  1905,  the  legislative  intent  to  depart 
from  the  well-established  rule  of  the  com- 
mon law  relieving  the  carrier  from  liability 
occasioned  solely  by  the  shipper's  negli- 
gence. Conceding  the  law  to  be  that  tlie 
carrier  is  relieved  from  liability  for  lo^^a 
occasioned  solely  by  the  negligence  of  tlie 
shipper,  as  at  common  law,  which  is  Uie 
most  favorable  rule  that  is  or  can  be  con- 
tended for  by  appellant,  still  the  order  ap- 
pealed from  must  be  affirmed,  for  the  rea- 
sons stated  in  the  latter  portion  of  the  opin- 
ion, which  meet  with  my  approval. 
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T.  P.  MELLON,  Plff.  in  Err., 

V. 

M.  FULTON. 

(—  Okla.  — ,  98  Pac  911.) 

Pleading:  *  joinder    of    oonnts  —  elec- 
tion. 

1.  In  a  suit  on  account  for  servioei  ren- 
dered, where  there  is  more  or  less  uncertain- 
ty as  to  the  grounds  of  recovery,  there  may 
be  properly  joined  in  the  petition  a  count 
upon  express  contract  and  a  count  upon 
quantum  meruit;  and  the  question  of  grant- 
ing or  overruling  a  motion  to  require  plain- 

Headnotes  by  Tubneb,  J. 


Caae  Note.  —  Riffht  of  attorney,  in  the 
ahscnce  of  exprems  affreement,  to  rom^ 
pennation  for  debarring  himself  from 
representing  antagonistie  interents. 

Since  it  seems  to  be  generally  considered 
that  the  proper  scope  and  application  of  tl»e 
right  to  char^  retainers  is  to  remunerate 
counsel  for  being  deprived,  by  being  re- 
tained for  one  party,  of  the  opportunity  of 
rendering  services  for  or  receiving  pay  from 
the  other,  the  question  whether  or  not  an 
attorney,  in  the  absence  of  an  express  agree* 
ment,  has  the  right  to  compensation  for  de- 
barring himself  from  representing  antago- 
nistic interests,  is  simply  another  form  of 
stating  the  question  whether  or  not  an  at- 
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tiff  to  elect  upon  wliich  count  he  will  stand 
is  addressed  to  the  sound  legal  discretion  of 
the  court. 
Appeal  ^  conflicting  evidence. 

2.  Where  the  question  of  whether  a  pro- 
fessional employment  was  p^eneral  or  special 
was,  by  the  referee,  decided  upon  conflicting 
evidence,  this  court  will  not  interfere  with 
the  finding. 

Attorney  —  retainer  —  clia  rices. 

3.  Where  an  attorney,  under  the  terms  of 
his  general  employment,  debars  himself  from 
employment  by  others  whose  interests  are 
antagonistic  to  those  of  his  client  so  em- 
ploying him,  such  service  is  a  proper  item 
of  charge  in  a  suit  for  services  rendered  un- 
der such  general  employment. 

(November  23,  1908.)' 

ERROR  to  the  District  Court  of  Okla- 
homa County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  on  an  open 
account  for  legal  services  rendered.  Af- 
firmed. 


Statement  bj*  Turner,  J.: 

On  February  12,  1904,  M.  Fulton,  defend- 
ant in  error,  plaintiff  below,  sued  T.  P.  Mel- 
lon, plaintiff  in  error,  defendant  below,  in 
the  district  court  of  Oklahoma  county,  on 
open  account  for  professional  services  ren- 
dered in  the  siun  of  $782.90,  a  copy  of 
which  is  filed  with  his  petition,  which  con- 
tains two  counts,  the  first  being  upon  an 
express  contract  and  the  second  upon 
quantum  meruit.  On  May  7,  1904,  defend- 
ant filed  motion  to  require  plaintiff  to  elect 
upon  which  count  he  would  stand,  alleging 
the  same  to  be  inconsistent,  which  said  mo- 
tion was  overruled  by  the  court  and  excep- 
tions saved.  On  November  2,  1904,  defend- 
ant filed  answer,  in  effect  a  general  denial 
and  set-off,  evidenced  by  open  account,  al- 
leged to  be  due  from  plaintiff  to  defendant, 
in  the  sum  of  $88.37.  On  November  4,  1904, 
plaintiff  filed  reply,  in  effect  a  general  de- 
nial, and  on  May  12,  1905,  by  leave  of  court, 
defendant  filed  supplemental  answer  to 
plaintiff's    petition,    claiming   a    setoff    in 


tomey,  in  the  absence  of  an  express  agree- 
ment on  being  employed  generally  or  to  pros- 
ecute or  defend  a  suit,  or  series  of  suits,  has 
the  right  to  charge  a  retaining  fee. 

That  he  has  such  right  has  been  recog- 
nized in  several  cases  other  than  Mellon  v. 
FuLTors.  and  the  cases  therein  cited  and 
reviewed. 

Thus,  in  Blackman  v.  Webb,  38  Kan.  668. 
17  Pac.  464,  it  was  held  that  an  attorney 
and  counselor  at  law,  employed  to  defend 
one  action  already  commenced  and  to  prose- 
cute another  in  contemplation,  may  recover 
from  hi.-*  client  a  retaining  fee,  although  the 
contract  of  employment  did  not  expressly  or 
specifically  mention  such  fee.  The  court,  in 
this  case,  said:  "When  an  attorney  is  en- 
gaged to  prosecute  or  defend  in  an  action, 
his  entire  services  in  that  action  are  en- 
gaged for  his  client,  and  he  cannot  perform 
services  for  the  adverse  party.  He  is  re- 
tained by  his  client  for  that  entire  action; 
and,  whf'tlier  his  client  may  ever  call  upon 
him  to  perform  services,  or  not,  he  cannot 
|)orform  ser\-ices  in  that  action  for  the  ad- 
verse party,  nor  can  he  receive  any  fee  or 
compensation  from  the  adverse  party.  All 
liis  skill  and  ability  for  that  case  are  at  the 
command  of  his  client.  A  retainer  of  an 
attorney. at  law  is  presumably  worth  some- 
tliing  to  the  client,  and  presumably  a  loss  to 
the  attorney,  and,  whether  the  attorney  is 
ever  called  upon  to  perform  any  services,  or 
not*  in  that  case,  he  may,  when  the  case  is 
terminated,  recover  for  whatever  the  evi- 
dence shows  the  retainer  was  worth.'* 
Whether  an  attorney  may  in  any  case  re- 
cover a  retaining  fee,  and  also  an  additional 
amount  for  his  services,  was  a  question  ex- 
pressly loft  open  by  the  court. 

In  A  Id  rich  v.  Brown.  103  Mass.  .527.  it 
was  held  that,  after  attorneys  are  retained, 
it  is  proper  ior  them  to  charge  a  reasonablr 
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fee  for  retainer  without  any  special  contract. 
Eggleston  v.  Boardman,  37  Mich.  14,  holds 
to  the  same  effect,  the  court  saying  that  re- 
tainers arc  uniformly  and  universally 
charged,  and  that  the  same  may  be  recovered 
under  the  common  counts. 

It  was  also  recognized  in  Blair  v.  Co- 
lumbian Fireproofing  Co.  191  Mass.  333,  77 
X.  E.  702. 

In  Perry  v.  Lord,  111  Mass.  504,  it  was 
held  that  the  fact  that  one  who  had  a  claim 
which  he  intended  to  prosecute  at  law  sent 
for  an  attorney  and  employed  him  as  coun- 
sel through  the  whole  case,  the  latter  ac- 
cepting, and  giving  him  advice  several 
times,  was  sufficient  to  warrant  a  recovery 
by  the  attorney  in  an  action  for  retainer. 

In  California  it  is  also  held  that,  in  es- 
timating the  value  of  an  attorney's  .services, 
it  is  proper  to  include  in  the  consideration 
a  reasonable  retaining  fee.  Knight  v.  Russ. 
77  Cal.  410,  19  Pac.  698;  Roche  v.  Bald- 
win, 143  Cal.  186,  76  Pac.  950;  Clements 
v.  Watson.  7  Cal.  App.  74.  93  Pac.  385. 

However,  in  Re  Schaller,  10  Daly,  57, 
where  the  question  arose  upon  an  applica- 
tion to  confirm  the  report  of  a  referee,  it 
was  held  that  an  attorney  who  is  eniploye<l 
to  act  as  the  general  adviser  of  an  assignee 
for  the  benefit  of  creditors,  and  who  con- 
ducted several  suits  in  the  course  of  his 
regular  duties,  is  not  entitled  to  cliarge  a 
retaining  fee. 

So,  in  McLellan  v.  Hayford,  72  Me.  410. 
39  Am.  Rep.  343,  the  right  of  an  attorney 
to  a  retaining  fee  as  a  matter  of  law  was 
denied:  there  being  in  this  case  no  express 
or  implied  agreement  to  the  contrary  be- 
tween the  parties. 

The  necessity  of  an  express  agreement  to 
recover  a  retainer  was  also  recognized  in 
Windett  v.  Union  Mut.  L.  Ins.  Co.  144  U. 
S.  581,  36  L.  ed.  551,  12  Sup.  Ct.  Rep.  751. 
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all  the  sum  of  $124.01  in  full  liquidation  of 
plaintiff's  claim.  After  supplemental  reply, 
to  wit,  on  May  4,  1906,  on  motion  of  plain- 
tiff, the  cause  was  referred  to  a  referee 
"with  full  power  to  hear  and  determine  all 
the  matters  in  controversy  between  the  par- 
ties and  make  his  finding,  his  conclusions 
of  law,  and  conclusions  of  fact,  and  report 
the  proper  judgment  to  the  court,"  which 
he  subsequently  did,  and  which  the  court, 
on  April  2,  1906,  after  overruling  defend- 
ant's exceptions  thereto,  approved  and  en- 
tercHl  judgment  in  favor  •f  plaintiff  and 
against  the  defendant  in  the  sum  of  $673.63, 
together  with  costs,  from  which  said  judg- 
ment defendant  appealed  and  prosecuted  the 
same  by  petition  in  error  and  case  made  to 
the  supreme  court  of  the  territory  of  Okla- 
homa, and  the  same  is  now  before  us  for 
review. 

Messrs.  Harris  &  Wilson  for  plaintiff 
in  error. 

Messrs.  M.  Fulton  and  Selwyn  Doug- 
las for  defendant  in  error. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

The  first  error  assigned  is  that  the  court 
erred  in  overruling  the  motion  to  require 
plaintiff  to  elect  upon  which  cause  of  ac- 
tion stated  in  his  petition  he  would  stand. 
Tt  is  urged  in  support  of  this  contention 
that,  as  the  first  count  declares  upon  an 
express  contract  and  the  second  upon  a 
quantum  meruit y  they  are  inconsistent,  and 
for  that  reason  the  court  should  have  re- 
quired the  election.  We  do  not  think  so. 
It  is  a  familiar  rule  of  pleading  that,  when 
the  plaintiff  has  two  or  more  separate  rea- 
sons for  the  obtainment  of  the  relief  sought, 
or  when  there  is  more  or  less  uncertainty 
as  to  the  grounds  of  recovery,  the  petition 
may  set  forth  a  single  claim  in  more  than 
one  count.  5  Enc.  PI.  &  Pr.  p.  321.  Ac- 
cordingly it  has  been  expressly  held  in  a 
large  number  of  cases  that  a'  quantum 
meruit  count  may  be  joined  with  a  count 
founded  on  express  contract.  See  Id.  324; 
Ware  v.  Reese,  59  Ga.  688;  Wilson  v. 
Smith,  61  Cal.  209;  Hawley  v.  Wilkinson, 
18  Minn.  626,  Gil.  468;  Wagner  v.  Nagel,  33 
Minn.  348,  23  N.  W.  308;  Plummer  v.  Mold, 
22  Minn.  15;  Manders  v.  Craft,  3  Colo.  App. 
236,  32  Pac.  836 — where  this  is  held  to  be 
the  rule,  although  the  Code  provides,  as  in 
this  jurisdiction,  that  the  petition  shall 
contain  a  statement  of  the  facts  constitut- 
ing the  cause  of  action  in  ordinary  and 
concise  language,  without  unnecessary  repe- 
tition, and  that  the  question  of  overruling 
or  sustaining  such  a  motion  is  within  the 
sound  discretion  of  the  court.  That  being 
the  case,  as  we  see  no  abuse  of  discretion  in 
the  action  of  the  court  in  overruling  the 
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motion,  we  cannot  say  the  court  erred  in 
so  doing. 

Plaintiff's  account  sued  on.  which  does 
not  contain  many  forgotten  items  of  proper 
charge,  contained,  among  other  items,  the 
following  charge :  "Retainer  fee  December  1, 
1898,  to  December  1,  1903,  $300.00/'— which 
was  allowed  by  the  referee  in  his  report,  as 
follows:  "I  further  find  that,  in  consequenoe 
of  the  conversation  had  by  and  between  the 
plaintiff'  and  defendant  on  the  1st  day  of 
December,  1898,  that  the  plamtiff  was  givep 
the  right  to  believe  that  he  was  retained 
up  to  the  1st  day  of  December,  1903;  a  re- 
tainer consisting,  as  it  does,  of  giving  the 
party  retaining  rights  to  expect  professional 
services  of  the  party  retained  in  all  respects. 
It  binds  the  person  retained  not  to  take  a 
fee  from  anyone  against  the  party  retaining, 
to  do  nothing  except  what  he  is  asked  to 
do,  and  that  when  a  party  places  an  attor- 
ney in  a  position  in  which  he,  as  such  at- 
torney, is  deprived  from  taking  litigation 
against  or  giving  advice  against  the  party 
so  retaining  him,  he  is  entitled  to  be  paid 
therefor;  all  of  which  T.  P.  Mellon  did  in 
this  case,  and  M.  Fulton  so  acted  and  ren- 
dered services.  And  I  further  find  that  such 
retainer  fee  was  reasonably  worth  the  sum 
of  $60  per  year,  and  did  continue  for  live 
years,  and  the  same  is  allowed  in  the  sum 
of  $300."  Which  was  excepted  to  by  the 
defendant  for  the  reason:  ''That  there  is  no 
legal  evidence  presented  in  this  record  es- 
tablishing a  contract  for  a  retaining  fee 
between  plaintiff  and  defendant  for  the 
period  found  by  the  referee;  that  such  con- 
tract is  by  the  statute  of  frauds  requireti 
to  be  in  writing,  signed  by  the  party  to  be 
charged,  because  being  a  contract  not  to 
be  performed  'within  a  year."  Tlie  court 
overruled  the  exception,  and  this  is  the  next 
assignment  of  error. 

As  the  findings  of  the  referee  upon  the 
facts  have  the  effect  of  a  special  verdict  of 
a  jury,  and  will  not  be  set  aside  by  this 
court  unless  clearly  against  the  weight  of 
the  evidence  (Erisman  v.  Kerwin,  8  Okla. 
92,  56  Pac.  868),  let  us  see  if  there  is  any 
testimony  reasonably  tending  to  support 
this  part  of  the  report.  The  testimony  dis- 
closes that  in  December,  1898,  defendant 
was  a  merchant  just  opening  up  his  "Fair" 
store  in  Oklahoma  city  in  a  building  be- 
longing to  one  Pettyjohn;  that  he  was  at 
that  time  having  some  trouble  with  Petty- 
john over  some  goods  and  fixtures  in  said 
store;  that  plaintiff  was  a  lawyer  ix^cupy- 
ing  oflices  above  the  store;  that  plaintiff 
was  called  on  to  assist  defendant  in  the 
matter,  at  which  time  defendant  retained 
plaintiff,  in  effect,  to  assist  not  only  in 
that,  but  in  all  matters  of  a  legal  nature 
that  might  arise  in  the  future,  and  said  to 


1908. 


MELLON  V.  FULTON. 


»6» 


plaintiff  that  he  would  tell  his' maliager  to 
come  to  plaintiff  for  his  assistance  from 
time  to  time  as  his  services  might  be  re- 
quired, and  requested  plaintiff  to  attend  to 
the  business,  all  of  which  he  agreed  to  do; 
that  there  was  no  contract  in  writing  be- 
tween them,  and  nothing  was  said  at  any 
time  about  the  amount  plaintiff  was  to 
receive  for  his  services,  or  how  long  the  ar- 
rangement was  to  continue,  but  he  was 
given  to  understand  that  he  was  generally 
retained  in  a  professional  way;  that,  pur- 
suant to  the  said  understanding,  from  that 
time  up  to  the  date  of  the  last  item  of  the 
account  sued  on  (some  five  years),  defend- 
ant and  those  in  his  employ  consulted  plain- 
tiff regularly;  that  he  represented  defend- 
ant in  a  number  of  matters  in  and  out  of 
eourt,  always  with  the  understanding  f r(»n 
the  banning  of  the  retainer  that  he  would 
not  advise  or  receive  employment  from  oth- 
ers ag&inst  defendant's  interests;  that,  dur- 
ing that  time,  the  account  sued  on  accrued 
for  services  thus  rendered,  in  which  said 
account  plaintiff  made  the  charge  com- 
plained of,  and  in  support  thereof  showed 
to  the  referee,  as  stated,  and  that  his  serv- 
ices on  this  general  retainer  were  reason- 
ably worth  $60  per  year,  or  $300  for  the 
tive  years  he  so  served  defendant.  As  de- 
fendant admits  that,  beginning  December, 
1898,  he  did  employ  plaintiff,  and  agreed 
to  pay  him  a  fee  in  the  various  cases  as  they 
might  arise  from  time  to  time,  but  denies 
that  he  retained  him  generally  or  as  regular 
counsel,  the  question  of  whether  the  employ- 
ment was  a  general  or  special  one  was  set- 
tled by  the  referee  on  conflicting  evidence 
in  favor  of  the  former,  and  we  do  not  feel 
(lifiposed  to  interfere  with  the  finding. 
That  being  the  case,  we  do  not  see  why  the 
items  should  not  constitute  a  proper  charge. 
Tt  goes  without  saying  that  an  attorney 
is  as  free  to  make  any  contract  with  his 
client  on  the  subject  of  compensation  for 
his  services  as  is  any  other  individual.  Or, 
as  said  by  Cooley,  J.,  in  Detroit  v.  Whitte- 
more,  27  Mich.  281 :  **The  employment  of 
counsel  does  not  differ  in  its  incidents,  or 
in  the  rules  which  govern  it,  from  the  em- 
ployment of  an  agent  in  any  other  capacity 
or  business."  In  the  absence  of  express  con- 
tract, as  in  this  case,  he  is  entitled  to  what 
the  services  are  reasonably  worth.  The  ref- 
eree, in  effect,  found,  and  correctly,  that 
plaintiff  was  entitled  to  compensation,  be- 
yond the  actual  itemized  services  rendered, 
for  debarring  himself  by  implied  agreement 
from  accepting  employment  from  others 
when  their  interests  were  antagonistic  to 
those  of  defendant;  that  such  was  contem- 
plated in  the  retainer,  and  that  defendant 
was  bound  to  compensate  him  for  it  in  such 
sum  as  such  service  was  reasonably  worth. 
19L.R.A.(N.S.) 


That  such  is  a  proper  item  of  compensation 
in  such  general  employment  was  held  in 
Kelley  v.  Richardson,  09  Mich.  430,  37  N. 
W.  514.  That  was  a  suit  for  professional 
services  rendered  by  plaintiff,  on  a  general 
employment  as  attorney  for  an  executrix, 
extending  over  many  years.  The  question 
before  the  supreme  court  on  appeal  was 
whether  the  testimony  of  the  various  law- 
yers who  testified  contained  such  elements 
that  they  could  show  the  value  of  plain- 
tiff's services  by  their  opinion.  On  this 
point  the  court,  in  passing,  said:  ''If  Mrs. 
Richardson  had  come  to  Judge  Kelley  now 
and  then,  or  ever  so  frequently,  without  any 
general  employment,  and  asked  him  to-day 
to  draw  a  petition,  or  a  deed,  or  an  affi- 
davit, or  to  go  into  court  and  argue  a 
single  case,  and  no  more,  there  would  be 
some  reason  for  saying  that  for  each  of 
these  detached  services  he  should  charge  a 
separate  price,  and,  in  case  of  dispute,  prove 
its  separate  value.  But  any  such  practice 
in  regard  to  a  general  employment  would  be 
unreasonable  and  impracticable,  and  would 
be  just  as  much  so  in  everyday  affairs  as 
in  legal  affairs.  .  .  .  The  employment 
means  that  he  becomes  professionally  in- 
formed oonceming  private  affairs  of  his 
client  which  he  has  no  right  to  reveal,  and 
that  he  has  formed,  perhaps  on  long  study, 
an  opinion  concerning  tiie  right  of  his 
client,  and  the  best  remedy  to  enforce  it.  It 
means,  further,  that  he  debars  himself  from 
employment  by  any  other  person  concerning 
the  matters  in  controversy.  Any  standard 
of  reward  which  leaves  out  any  of  these  con- 
siderations would  be  wrong." 

Yates  V.  Shepardson,  27  Wis.  238,  was  a 
suit  on  an  itemized  account  for  services  ren- 
dered by  plaintiff  on  a  general  retainer. 
In  the*  trial  court  it  was  proposed  to  show 
that  plaintiff  was  entitled  to  recover  $1,000 
per  annum  as  an  annual  counsel  fee  from 
1853  to  1868,  inclusive,  in  consequence  of 
this  general  retainer,  and  for  advice  given 
where  no  charge  had  been  made  and  for 
which  no  bill  of  particulars  had  or  could  be 
given.  On  appeal  the  supreme  court  dis- 
allowed the  item,  and  on  a  rehearing  ad- 
hered to  its  former  opinion,  and.  in  pass- 
ing, said:  ''What  the  plaintiff  proposed  to 
show  was  that,  some  time  in  1853,  he  was 
generally  retained  by  the  defendant,  .  .  . 
but  without  any  price  being  stipulated 
therefor.  ...  It  was  not  proposed  to 
show  tliat  he  gave  professional  advice  in 
any  particular  matter  for  which  he  had  the 
right  to  claim  a  proper  compensation,  or 
that  he  had  declined  acting  as  counsel  for 
others  against  the  defendant,  and  thus  lost 
the  opportunity  of  performing  services  for 
which  he  might  possibly  have  received  a 
reasonable    fee," — thereby    intimating    very 
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strongly,  as  we  take  it,  that,  had  such  been 
shown,  as  was  done  in  this  case,  the  charge 
would  have  been  a  proper  one. 

Hence  we  say  that,  under  the  testimony, 
the  item  was  a  proper  charge  in  estimating 
the  worth  of  plaintiff's  services  under  the 
general  employment  found  by  the  referee  to 
exist;  and  to  have  failed  to  regard  it  would 
have  been  wrong.  It  was  not  disputed  that 
such  service  was  reasonably  worth  $60  per 
year,  or  $300  for  five  years,  charged  in 
plaintiff's  account,  and,  as  we  are  of  the 
opinion  that  the  finding  is  reasonably  sup- 
ported by  the  evidence,  we  do  not  think  the 
court  erred  in  overruling  defendant's  excep- 
tion to  it. 

As  there  was  nothing  in  this  arrangement 
to  prevent  either  party  from  terminating 
the  retainer  at  any  time,  we  do  not  think 
the  contract  was  within  the  statute  of 
frauds  as  one  not  to  be  performed  in  one 
year,  as  urged  by  plaintiff  in  error,  29  Am. 
&  Kng.  Enc.  Law,  2d  ed.  p.  952. 

Among  other  items,  plaintiff's  account 
also  contained  the  following  charge:  "De- 
cember 10,  1903,  mechanics'  lien  cases,  suits 
in  district  court  vs.  Mellon,  and  mechanics' 
lions  and  legal  services  on  lien  filed,  not 
sued,  $300.00,"— which  was  allowed  by 
the  referee  as  follows:  "I  further  find  that 
the  services  rendered  in  mechanic  lien  cases, 
suits  in  the  district  court,  and  mechanic 
liens  and  legal  services  on  liens  filed,  on 
which  suit  was  not  brought,  was  reasonably 
worth  the  sum  of  $200,  and  allowed  the 
same  in  the  sum  of  $200," — which  was  ex- 
cepted to  by  the  defendant  for  the  reasons: 
( 1 )  'That  snid  finding  is  not  supported  by 
sufficient  evidence,  and  is  against  the  weight 
of  the  evidence.  (2)  That,  from  the  testi- 
mony, it  appears  that  said  work  was  never 
j)erformed  by  the  said  plaintiff,  and  that  he, 
after  starting  the  work  in  said  cases,  re- 
fu^od  to  finish  it,  and  defendant  was  com- 
pelled, for  his  own  protection,  to  employ 
other  counsel,  which  he  did," — and  asks  that 
plaintiff  be  allowed  not  to  exceed  $100  for 
his  services  in  said  cases.  The  court,  how- 
ever, overruled  the  exception,  which  consti- 
tutes the  next  assignment  of  error. 

It  is  not  necessary  to  enter  into  an  elabo- 
rate discussion  of  the  testimony  bearing  on 
this  finding.  We  think  it  sufficient  to  say 
that  it  is  amply  supported  by  the  evidence, 
which  is,  in  short,  that,  during  the  existence 
of  this  retainer,  plaintiff  was  engaged  in 
the  construction  of  a  building  in  Oklahoma 
city:  that  his  contractors  became  involved, 
and,  as  a  consequence,  several  mechanics' 
liens  were  filed  against  the  building;  that 
one  or  more  suits  were  brought  to  enforce 
the  same,  in  which  there  were  interventions 
by  a  numl>er  of  lien  holders :  that  plaintiff 
rcpret^pnted  defendant  in  these  suits  and  in- 
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terventidns,  and  pursued  a  policy  of  delay 
in  order  to  bring  about  an  adjustment  of 
the  matter;  that  one  importunate  lien  hold- 
er was  settled  with,  and  other  liens  were  in 
course  of  settlement  when  defendant  refused 
to  pay  plaintiff  anything  on  account  for 
services  rendered;  that  friction  then  arose 
between  them,  at  which  time  plaintiff  had  a 
conversation  with  defendant  over  the  tele- 
phone in  which  he  asked  defendant  whether 
he  wanted  him  to  continue  as  his  attorney 
in  the  lien  cases,  and  was  informed  that  he 
did  not,  and  that  suit  was  then  brought  by 
plaintiff  on  this  account  in  full  for  services 
rendered.  Plaintiff  testified  that  the  value 
of  his  services  in  these  cases  was  reasonably 
worth  $300.  Another  witness,  who  was  a 
lawyer,  perfectly  familiar  with  the  extent 
and  character  of  the  services  rendered,  tes- 
tified that  they  w^ere  reasonably  worth  $600. 
The  referee  found  and  reported  them  to  be 
reasonably  with  $200,  and  we  will  not  dis- 
turb the  finding. 

As  these  are  the  only  items  of  the  account 
allowed  by  the  referee  and  specifically  ex- 
cepted to  and  urged  as  error  in  the  brief  of 
defendant,  we  are  of  the  opinion  that  the 
court  did  not  err  in  approving  the  report  of 
the  referee  and  entering  judgment  thereon 
in  favor  of  plaintiff,  and  for  that  reason  the 
judgment  of  the  trial  court  is  affirmed. 

Petition  for  rehearing  draied. 
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FRANK  HEART,  Appt., 

V. 

EAST     TENNESSEE     BREWING     COM- 
PANY. 

(—  Tcnn.  — ,  113  S.  W.  364.) 

liease  •—  legality  ^  termination. 

A  lease  for  years  of  property  to  be  used 
for  the  sale  of  intoxicating  liquor  is  ter- 
minated by  the  adoption,  during  the  term, 
of  a  law  making  the  sale  of  liquor  illeg^ 
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Case  Note*  —  Effect  upon  lease  of  prop- 
erty  for  saloon  of  pasfuiffe  of  proHihi- 
tory  laws  during  thje  term. 

In  San  Antenio  Brewing  Asso.  v.  Brents, 
39  Tex.  Civ.  App.  443,  88  S.  W.  638,  in 
holding  that  an  existing  lease  of  premises 
used  for  saloon  purposes  was  not  terminated 
by  the  subsequent  adoption  of  local  prohibi- 
tion, the  court  placed  its  decision  upon  the 
ground  that  the  lease  did  not  restrict  the 
lessee  from  using  the  premises  for  any  other 
purpose;  however,  the  court  intimated  that, 
fiad  the  lease  been  such  as  to  deny  the  right 
to  use  the  premises  for  any  other  purpose. 
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VPPEAL  by  complainant  from  a  decree 
of  the  Chancery  Court  for  Knox  County 
sustaining  a  demurrer  to  a  bill  filed  to  en- 
force payment  of  rent.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

^Fr.   Lewis  Tillman,  for  appellant: 

When,  after  the  granting  of  a  lease,  a 
statute  has  been  passed  which  renders  it  il- 
legal to  use  the  premises  for  the  purpose 
for  which  they  were  let,  the  refusal  to  per- 
mit them  'to  be  used  for  the  purpose  is  no 
breach  of  a  covenant  for  quiet  enjoyment. 

18  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  628, 
note  1 ;  Newby  .v.  Sharpe,  L.  R.  8  Ch.  Div. 
39. 

Messrs.  Webb,  McClung,  A  Baker,  for 
appellee: 

If  one  contracts  to  do  a  thing  that  is 
lawful,  and,  after  the  contract  is  made,  but 
before  performance  is  completed,  the  thing 
is  made  unlawful  by  an  act  of  the  legisla- 
ture, the  act  renders  the  contract  void. 

2  Parsons,  Contr.  186,  chap.  Ill,  §  3; 
Clark,  Contr.  pp.  681,  682;  Lawson,  Contr. 
§§  423,  424;  Hammon,  Contr.  §  209,  pp. 
338,  339,  §  210,  pp.  346,  346;  9  Qyc.  Law  & 
[*roc.  p.  630;  Mississippi  &  T.  R.  Co.  v. 
Oreen,  9  Heisk.  588;  Gray  v.  Sims,  3  Wash. 
C\  C.  276,  Fed.  Cas.  No.  6,729;  Sauner  v. 
Phflpnix  Ins.  Co.  41  Mo.  A  pp.  480;  Corrigan 
V.  Chicago,  144  111.  537.  21  L.R.A.  212,  33 
N.  E.  746;  Jamieson  v.  Indiana  Natural 
Gas  &  Oil  Co.  128  Ind.  565,  12  L.R.A.  652,  3 
Inters.  Com.  Rep.  613,  28  N.  E.  76;  Presby- 
terian Church  V.  New  York,  5  Cow.  638. 


Shields,  J.,  delivered  the  opinion  of  the 
court: 

Complainant,  on  August  31.  1902.  leased 
a  certain  house  and  lot  situated  in  Knox- 
ville.  Tennessee,  and  owned  by  him,  to  the 
defendant  for  a  term  of  eight  years,  to  be 
used  as  a  saloon  or  place  for  the  sale  of 
intoxicating  liquors,  as  expressed  in  th« 
written  lease  that  day  made  and  executed  by 
both  parties.  The  defendant  entered  into 
possession  of  the  property,  and  paid  the 
rent  contracted  for  to  November  1.  1907, 
but  after  that  declined  to  further  use  it.  or 
to  pay  any  rent.  Complainant  sues  to  col- 
lect rent  accruing  since  November  1,  1907. 
The  contract  of  lease  was  exhibited  with 
and  made  a  part  of  the  bill,  and  4:herein  the 
terms  of  the  contract  and  the  purposes  for 
which  the  property  was  to  be  used  are  fully 
set  forth. 

The  chancellor  sustained  a  demurrer  to 
the  bill  upon  the  ground  that,  by  chapters 
17,  206,  207,  pp.  81,  762,  755,  Acts  Gen. 
Assemb.  1907,  the  sale  of  intoxicating  li- 
quors was  made  unlawful  and  prohibited  in 
the  city  of  Knoxville  from  and  after  Novem- 
ber 1,  1907,  and  therefore  the  purpose  for 
which  the  lease  was  made  was  from  that 
time  illegal,  and  the  contract  void  and  un- 
enforceable; and  complainant  has  brought 
the  case  tc|  this  court  for  review. 

There  is  no  error  in  the  action  of  the 
chancellor.  When  the  contract  was  made, 
the  purpose  for  which  the  property  was 
leased — the  sale  pf  intoxicating  liquors  in 
Knoxville — was  lawful,  and  the  lease  valid 
and  enforceable.     Afterwards,  November   1, 


a  different  question  would  have  been  pre- 
sented. 

And  this  doctrine  was  applied  in  Kerley 
v.  Mayer,  10  Misc.  718,  31  N.  Y.  Supp.  818, 
afllirmed  without  opinion  in  155  N.  Y.  636, 
49  N.  £.  1099,  where,  after  a  lease  was  en- 
tered into,  but  before  the  commencement  of 
the  term,  it  l)ecame  impossible  for  the  lessee 
to  obtain  a  license  for  the  sale  of  intoxicat- 
ing liquors  because  of  the  passage  of  an  act 
prohibiting  the  granting  of  the  same  where 
the  business  was  to  be  carried  on  within 
200  feet  of  a  building  occupied  exclusively 
as  a  church  or  schoolhouse.  The  court  said: 
**It  is  only  when  the  lessee  is  deprived  with- 
out his  fault  of  the  use  of  the  premises  for 
any  purpose  that  rent  ceases;  and,  if  the 
lessee  was  deprived  in  this  instance,  it  was 
his  own  fault,  for  he  should  have  stipulatefl 
against  the  contingency  of  a  refusal  of  a 
license" 

But  it  was  held  in  Houston  Tee  &  Brew- 
ing Co.  v.  Keenan,  99  Tex.  79.  88  S.  W.  197, 
that  a  lease  of  premises  for  a  term  to  be- 
gin at  a  future  date,  restricting  the  use 
thereof  for  saloon  purpo^^es  <Jiily.  is  not  te.r- 
miraTed^iy 'the  adoption  before  the  begin- 
ning of  the  term  of  local  prohibition  so  as 
to  absolve  the  lessee  from  liability  for  rent. 
19L.R.A.(N.S.) 


The  court  stated  that,  as  the  local-option 
law  was  in  existence  when  the  lease  was  en- 
tered into,  the  lessee  knew  that  the  use  of 
the  demised  premises  might  become  illegal, 
and,  in  order  to  relieve  himself  from  lia- 
bility in  that  event,  he  should  have  j*tipu- 
lated  therefor. 

It  was  held  in  Miller  v.  "Mnguire.  18  R.  I. 
770,  30  Atl.  966,  that,  where  there  is  no 
restriction  as  to  the  use  of  demised  prem- 
ises, the  lessee  is  not  constructively  evicted, 
to  as  to  absolve  him  from  payment  of  rent, 
by  reason  of  the  fact  of  the  establishment 
of  a  schoolhouse  within  such  distance  of  the 
leased  premises  as  to  prevent  a  renewal  of 
his  license  for  the  sale  of  intoxicating 
liquors. 

It  was  held  in  Barghman  v.  Portman,  12 
Ky.  L.  Rep.  342,  14  S.  W.  342.  that  the 
lessee  of  a  hotel  and  barroom  took  subject 
to  legislative  regulation:  and  that  it  was 
no  violation  of  the  terms  of  the  lease  for 
him  to  advocate  and  vote  for  a  local -option 
law.  which  rendered  the  procurement  of  a 
fiirther  license  for  the  sale  of  intoxicating 
liquors  impossible. 

See  also  on  this  subject  Lawrence  v. 
White,  post,  906. 
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1907,  that  purpose  was  made  unlawful  by 
the  acts  of  the  general  assembly  above  re- 
ferred to,  and  thus,  by  operation  of  law,  tbe 
lease  became  and  is  void  and  unenforceable 
at  the  instance  of  eitheif  party. 

It  is  a  principle  of  j^neral  application 
that  all  contracts  are  void  which  provide  for 
doing  a  thing  which  is  contrary  to  law,  mo- 
rality, and  public  policy.  Yerger  v.  Rains,  4 
Humph.  259;  Wetniore  v.'Brien,  3  Head. 
723;  Henderson  v.  Waggoner,  2  Lea,  134, 
31  Am.  Rep.  591;  Rhodes  v.  Summerhill,  4 
Heisk.  205;  Page,  Contr.  §  326. 

It  has  been  applied  to  contracts  of  this 
character,  and  held,  for  that  reason,  that 
the  rent  contracted  to  be  paid  could  not  be 
collected.  Ralston  v.  Boady.  20  Ga.  449; 
Sherman  v.  Wilder,  106  Mass.  537;  Mound 
v.  Barker,  71  Vt.  253,  7&  Am.  St.  Rep.  767, 
44  Atl.  346;  Riley  v.  Jordan,  122  Mass.  231; 
Holmead  v.  Maddox,  2  Cranch,  C.  C.  161, 
Fed.  Cas.  No.  6,629;  2  Taylor,  Land.  &  T. 
§  521. 

Tiie  rule  is  the  same  when  the  purpose  of 
the  contract,  although  lawful  when  made, 
becomes  unlawful  by  statute  enacted  before 
the  full  performance  of  it«  terms.  In. Mr. 
Parson's  work  on  Contracts  (vol.  2,  p.  674) 
it  is  said:  ''That  the  illegality  of  a  contract 
is  in  genera]  a  perf(>ct  defense  must  be  too 
obvious  to  need  illustration.  It  may,  in- 
deed, be  regarded  bM  an  impossibility  by  act 
of  law;  and  it  is  put  on  the  same  footing  as 
an  impossibility  by  act  of  God,  because  it 
would  be  absurd  for  the- law  to  punish  a 
man  for  not  doing,  or,  in  other  words,  to 
require  him  to  do  that  which  it  forbids  his 
doing.  Therefore,  if  one  agrees  to  do  a 
thing  which  it  is  lawful  for  him  to  do,  andj 
it  becomes  unlawful  by  an  act  of  the  leg- 
islature, the  act  avoids  the  promise;  and  so 
if  one  agrees  not  to  do  that  which  he  may 
lawfully  abstain  from  doing,  but  a  subse- 
quent act  requires  him  to  do,  it  [this  act] 
also  avoids  the  agreement." 

In  Hammon  on  Contracts,  §  210,  pp.  345, 
346,  it  is  said:  "Where  tbe  performance  of 
an  executory  agreement  which  was  lawful 
in  its  inception  is  made  unlawful  by  sub- 
sequent enactment,  the  agreement  is  there- 
by dissolved  and  the  parties  are  discharged 
from   its  obligation." 

Other  text-books  are  to  the  same  effect. 
Clark,  Contr.  681;  Lawson,  Contr.  §§  423, 
424. 

The  rule  has  also  been  frequently  applied 
by  this  and  other  courts  of  last  resort.  In 
Mississippi  &  T.  R.  Co.  v.  Green,  9  Heisk.  592, 
it  was  held  that  a  contract  for  the  payment 
of  Confederate  notes,  lawful  when  made,  but 
afterwards  made  unlawful  by  law,  could  not 
be  enforced.  It  is  there  said:  'The  law  had 
therefore  made  it  impossible  for  the  plain- 
tiff's to  perform  that  portion  of  the  eondi- 
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tion  precedent  which  required  them  to  de- 
mand payment  in  Confederate  notes.  The 
nonperformance  of  a  contract  will  alwa>'s  be- 
excused  where  it  is  occasioned  by  act  of 
law." 

The  case  of  Gray  v.  Sims,  3  Wash.  C.  C. 
276,  Fed.  Cas.  No.  '5,729,  is  directly  in  point. 
This  was  a  suit  upon  a  policy  of  marine 
insurance.  The  vessel  insured  was  to  be  em- 
ployed in  importing  goods  from  Calcutta  or 
Madras  into  the  United  States,  and  the  con- 
tract of  insurance  specified  this  as  one  of 
the  purposes  of  the  voyage.  After  the  poli- 
cy was  written,  and  before  the  return  of  the 
vessel,  it  became  by  act  of  Congress  ille- 
gal to  import  goods  into  the  United  States 
from  those  points.  The  master  undertook 
to  do  80,  and  the  ship  was  seized  and  con- 
fiscated. The  loss  was  within  the  terniK  of 
the  policy.  A  recovery  was  denied.  Tlie 
court  said:  "But,  if  the  contract  be  legal 
when  it  is  made,  and  the  performance  of  it 
is  rendered  illegal  by  a  subsequent  law,  the 
parties  are  both  of  them  discharged  from  it^ 
obligation.  The  insured  loses  his  indemnity 
and   the  insurer  his  premium.** 

Other  cases  in  accord  are:  Sauner  v.  Phce- 
nix  Ins.  Co.  41  Mo.  App.  480;  Corrigan 
v.  Chicago,  144  111.  537,  21  L.R.A.  212,  33 
N.  E.  746;  Jamieson  v.  Indiana  Natural 
Gas  k  Oil  Co.  128  Ind.  555,  12  L.R.A.  652.  3 
Inters.  Com.  Rep.  613,  28  N.  E.  76;  Presby- 
terian Church  v.  New  York,  5  Cow.  538. 
,  It  is  not  necessary  in  this  case  to  deter- 
mine whether  or  not  the  contract  contained 
in  the  lease  restricts  the  use  of  the  property 
for  the  sale  of  intoxicating  liquors.  It  was 
the  purpose  of  both  lessor  and  lessee,  as 
clearly  expressed  in  the  instrument,  that  it 
should  be  used  as  a  saloon,  and,  this  bein^ 
made  unlawful  by  law,  the  contract  is  no 
longer  enforceable. 

The  decree  of  the  chancellor  is  affirmed, 
with  costs. 


GEORGIA    SUPREME    COURT. 

BRYAN    LAWRENCE,    Plff.    in    Err^ 

V. 

J.   B.    WHITE. 

(—  Ga.  — ,   63   S.    E.    631.) 

Lea«e  —  liquor  traflic  -»  prohibition  «- 
effect. 

1.  Where  a  landlord  leased  to  a  tenant 
for  a  term  of  five  years  a  hotel  described 
as  consisting  of  "the  corridor,  office,  bar, 

Headnotes  by  Lumpkin,  J. 


Note.  —  As-  to  effect  upon  lease  of  prop- 
erty for  saloon  of  passage  of  prohibitory 
laws  diirini;  the  term,  see  case  note  to 
Heart  v.  East  Tennessee  Brewing  Co.  ante, 
964. 
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1)arber  shop,  cigar  stand,  billiard  room,  on 
the  first  floor,  boiler  house  and  kitchen 
fronting  on  Ellis  street,  the  second,  third, 
fourth,  and  fifth  stories  of  the  hotel  prop- 
er, the  open  court  on  the  second  floor,  the 
open  courts  fronting  on  Ellis  street,"  and 
provided  that  the  tenant  might  sublet  the 
news  .stand,  cigar  stand,  barber  shop,  bil- 
liard room,  and  barroom,  and,  if  he  should 
do  so,  such  part  of  the  premises  subleased, 
and  especially  the  bar  and  billiard  rooms, 
should  be  kept  free  from  disorder,  and 
maintained  in  an  orderly  and  reputable 
manner,  and  where,  after  the  commence- 
ment of  such  lease,  the  legislature  passed 
an  act  prohibiting  the  sale  of  alcoholic, 
spirituous,  malt,  or  intoxicating  liquors, 
and  thus  the  barroom  could  no  longer  be 
used  for  the  purpose  of  conducting  such 
business  in  the  absence  of  any  provision  in 
the  contract  of  lease  for  that  purpose,  the 
tenant  was  not  entitled  to  a  reduction  or 
proportional  abatement  of  the  agreed  rental. 
Arbitration  —  a^rreement  for  —  Juris- 
diction of  court. 

2.  A  mere  general  stipulation  in  a  con- 
tract of  lease  that,  in  case  of  difl'erence  be- 
tween the  parties,  it  shall  be  referred  to 
arbitration,  does  not  prevent  either  ^artv 
from  resorting  to  the  courts  without  such 
reference. 

(February  11,  1909.) 

ERROR  to  the  Superior  Court  for  Rich- 
mond County  to  review  a  judgment  re- 
fusing to  abate  the  rent  on  certain  premises. 
Aflfirmed. 

Statement  by  Ijumpkln,   J.: 

James  B.  White  leased  to  Bryan  Lawrence 
a  hotel  in  the  city  of  Augusta,  known  as  the 
"Albion  Hotel,"  for  the  term  of  five  years,  to 
begin  on  the  opening  of  the  hotel  for  the  re- 
ception of  guests  not  later  than  April  20, 
1001,  with  privilege  of  renewal.  The  stipu- 
lated rent  was  $10,000  per  annum,  payable 
in  monthly  instalments  of  $833.33.  The 
only  portions  of  the  written  contract  of  lease 
which  need  be  set  out  are  as  follows :  **The 
leased  premises  consist  of  the  corridor,  office, 
bar,  Ijarber  shop,  cigar  stand,  billiard  room, 
on  the  first  floor,  boiler  house  and  kitehen 
fronting  on  Ellis  street;  the  second,  third, 
fourth,  and  fifth  stories  of  the  hotel  proper; 
the  open  court  on  the  second  floor;  the  open 
courts  fronting  on  Ellis  street,  to  which  the 
tenants  occupying  stores  fronting  on  Broad 
street  are  entitled  to  use  in  common  with 
the  tenant  herein  named.  .  .  .  The  said 
Bryan  Lawrence,  tenant,  subject  to  the  pro- 
visions hereinafter  stated,  may  sublet  the 
news  stand,  cigar  stand,  barber  shop,  billiard 
room,  and  barroom;  provided,  that  all  such 
subletting  shall  be  with  the  distinct  contract 
and  agreement  on  the  part  of  the  subtenants 
that  the  premises,  or  parts  of  the  premises, 
sublet  to  them,  shall  be  conducted,  kept,  and 
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maintained  in  a  quiet,  peaceable,  orderly, 
and  reputable  manner,  the  tenant  hierein  es- 
pecially agreeing  that  the  bar  and  billiard 
room  shall  be  kept  free  from  disorder  and  all 
objectionable  features  and  maintained  in  a 
quiet,  peaceable,  orderly,  and  repiitable  man- 
ner, and  that,  if  there  is  any  violation  of  this 
agreement,  the  said  subtenant  or  subtenants 
failing  to  carry  out  the  agreements  herein 
shall  at  once  be  evicted  by  said  Bryan  Law- 
rence, or,  upon  his  failure  so  to  do,  that  the 
lease  of  the  premises  described  herein  may 
immediately,  or  at  any  time  thereafter,  at 
the  option  of  the  lessor,  be  declared  at  an 
end,  and  the  lessor  entitled  to  re-enter  and 
take  possession  of  the  entire  premises:  Pro- 
vided, also,  and  it  is  distinctly  understood 
and  shall  be  a  part  of  the  agreement  with 
every  subtenant,  that  if,  for  any  reason,  this 
lease  is  forfeited,  abandoned,  or  terminated, 
that  the  righte  of  said  subtenant  or  subten- 
ante  to  the  part  of  the  premises  sublet  to 
him  or  them  shall  at  once  cease  and  become 
void,  and  such  subtenant  or  subtenants  may 
be  evicted.  ...  If  at  any  time  there 
shall  be  any  disagreement  between  the  par- 
ties as  to  the  righte  and  duties  of  the  par- 
ties, or  either  of  them,  or  aa  to  the  meaning 
or  construction  of  these  presente,  or  if  any 
dispute,  difference,  or  issue  shall  arise  be- 
tween the  parties  touching  the  effect  of  these 
presente,  or  of  any  clause  or  thing  herein 
contained,  then  every  such  dispute  or  matter 
in  dispute  shall  be  referred  to  the  arbitra- 
tion of  two  persons  of  kin  to  neither  of  the 
parties,  one  arbitrator  to  be  appointed  by 
each  party.  And  both  the  parties  hereto 
agree  to  stand  to,  abide  by,  and  perform  any 
award  rendered  under  the  provisions  of  this 
lease,  and  this  paragraph.  ...  It  is 
distinctly  agreed  by  the  tenant  that,  as  a 
material  and  essential  part  of  this  contract, 
the  said  Albion  Hotel  and  the  premises  here- 
by leased  shall  be  used,  occupied,  and  oper- 
ated for  hotel  purposes  alone,  «nd  that  the 
said  Albion  Hotel,  in  furniture,  appointment, 
fare,  and  service,  and  in  every  other  respect, 
shall  be  conducted  and  maintained  as  a  first- 
class  hotel,  and  that  the  same  shall  be  con- 
ducted and  maintained  in  a  businesslike,  or- 
derly, and  reputable  manner,  and  substan- 
tially like  other  first-class  hotels  in  the 
South.  .  .  .  But  nothing  herein  shall 
deprive,  or  be  construed  to  deprive,  the 
lessor  of  the  right  to  resort  to  the  courts  for 
the  enforcement  of  any  rights  hereunder,  nor 
shall  this  contract  be  constri^d  to  deprive 
the  lessor  of  any  statutory  or  common-law 
remedy  for  the  collection  of  rents  or  damages 
for  breach  of  the  covenante  herein  stipu- 
lated." It  was  also  provided  that,  if  the 
premises  should  be  wholly  destroyed  by  fire 
before  the  expiration  of  the  lease,  the  lia- 
bility to  pay  rent  should  cease,  and,  in  case 
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of  damap^es  by  fire,  rondering  the  premises 
temporarily  imtenantable,  repairs  were  to  be 
made,  and  no  rent  required  while  this  was 
being  done.  The  lease  was  renewed  after 
the  first  term  for  five  years  more. 

On  August  6,  1907  (Laws  1907,  p.  81),  an 
act  passed  by  the  legislature  was  approved, 
prohibiting  the  manufacture  or  sale  of  al- 
coholic, spirituous,  malt,  or  intoxicating  li- 
quors in  the  state  after  the  expiraton  of  that 
year.  After  this  act  became  operative,  the 
lessee  claimed  that  he  was  entitled  to  an  ap- 
portionment and  reduction  of  the  rent,  be- 
cause of  his  inability  to  further  conduct  the 
business  of  a  bar  in  the  hotel.  A  corre- 
spondence ensued  between  him  and  his  land- 
lord on  the  subject.  He  sent  to  the  landlord 
the  key  of  the  bar.  writing  him  that:  "As 
I  have  been  prohibited  from  using  this  part 
of  the  property  for  that  purpose,  by  the  law 
nf  the  land,  and  as  I  rented  it  for  that  pur- 
pose, I  have  no  .use  for  it  for  any  other  pur- 
pose." The  landlord  returned  the  key  to  the 
barroom,  declining  to  make  an  abatement  in 
the  rent  on  account  of  the  effect  of  the  pro- 
hibition law,  and  demanded  the  payment  of 
rent  at  the  monthly  rate  stated  in  the  lease. 
In  one  of  his  letters  the  lessee  demanded  an 
arbitration.  The  lessor  declined  to  allow 
any  abatement  in  the  rent,  and  sued  out  a 
distress  warrant  for  the  past-due  rent  at  the 
monthly  rate  stipulated,  and  also  a  dispos- 
sessory  warrant,  for  the  purpose  of  evicting 
the  lessee  from  the  premises  on  account  of 
the  failure  and  refusal  to  pay  the  rent  with- 
out abatement.  The  lessee  thereupon  filed 
an  equitable  petition,  claiming  an  abatement 
of  the  rent  to  be  made  in  proportion  to  the 
diminution  in  rental  value  because  of  the 
legal  impossibility  of  operating  a  barroom 
on  the  premises,  and  praying  that  the  lessor 
be  enjoined  from  prosecuting  the  actions  at 
law  commenced  by  him,  and  for  process  and 
general  relief.  It  is  unnecessary  to  set  out 
the  evidence  further  than  to  state  that  the 
lessee  testified  that  the  agent  of  the  lessor, 
in  negotiating  with  him  in  regard  to  the 
lease  before  it  was  first  made,  had  informed 
him  that  parties  had  endeavored  to  rent  the 
bar  for  $5,000,  and  that,  if  the  witness 
would  lease  the  bar  and  hotel,  he  (the  agent) 
would  give  hitn  the  names  of  the  parties 
who  had  offered  to  rent  it,  so  that  the  lessee 
could  realize  from  the  bar  that  amount,  and 
that  he  could  take  that  into  consideration  in 
making  an  agreement  as  to  the  amount  of 
rental  he  was  to  pay ;  that  the  witness  stated 
to  the  agent  uiat,  by  reason  of  the  location 
of  the  bar  within  the  hotel,  it  was  absolutely 
necessary  that  the  witness  should  control 
the  conduct  and  management  of  it  if  he 
should  lease  the  hotel  property;  that  the 
value  of  the  bar  was  urged  as  a  reason  for 
increasing  an  offer  made  by  him  for  the  rent- 
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al:  and  that  it  induced  him  to  make  the 
offer  of  $10,000  for  the  bar  and  other  parts 
of  the  hotel  property,  as  subsequently  set  out 
in  the  lease.  In  the  correspondence  between 
the  parties  the  attorneys  for  the  lessor  de- 
nied the  statement  which  had  been  made  in 
a  letter  of  the  lessee,  that  the  bar  was  large- 
ly the  inducement  which  controlled  him  in 
making  the  lease  at  the  price  named,  and 
stated  that  the  lessor  insisted  that  the  hotel 
was  leased  as  a  whole,  and  that  he  was  in 
no  respect  responsible  or  liable  for  the  effects 
of  state  prohibition  on  the  property  leased. 
On  the  hearing  of  the  application  for  inter- 
locutory injunction  it  was  denied,  and  Law- 
rence excepted. 

Messrs.  C.  H.  Colien,  R.  S.  Cohen.  W. 
K.  Miller,  and  Austin  Branch  for  plain- 
tiff in  error. 

^lessrs.  Ijamar  &  Callavi-ay,  for  defend- 
ant in  error: 

The  tenant  should  have  protected  himself 
by  providing  in  the  lease  for  an  abatenjent  in 
the  event  an  adverse  liquor  law  was  pa-^sed. 

^\^lite  V.  Molvneux,  2  Ga.  128:  Brooks  v. 
Smith,  21  Ga.  266. 

The  tenant  of  a  saloon,  in  the  absence  of  a 
stipulation  therefor,  is  not  jentitled  to  an 
abatement  in  rent  becjiuse  of  the  passage  of 
a  law  making  the  sale  of  liquor  illegal. 

Barghman  v.  Portman.  12  Ky.  L.  Rep.  342, 
14  S.  W.  342;  International  Trust  Co.  v. 
Schumann,  158  Mass.  287,  33  N.  E.  509;  Tel- 
ler V.  Boyle,  132  Pa.  56,  18  Atl.  1069:  Hous- 
ton Ice  &  Brewing  Co.  v.  Keenan.  99  Tes. 
79,  88  S.  W.  197;  San  Antonio  Brewing 
Asso.  V.  Brents,  39  Tex.  Civ.  App.  443.  S8 
S.  W.  368:  Miller  v.  Maguire,  18  R.  I.  770, 
30  Atl.  966;  Kellogg  v.  Lowe,  .38  Wash. 
293.  70  L.R.A.  510.  80  Pac.  458;  McLarren 
V.  Spalding,  2  Cal.  510;  Guthman  r.  Castle- 
berry,  49  Ga.  274;  Newby  v.  Sharpe,  L.  R.  8 
Ch.  Div.  39;  Fleming  v.  King,  100  Ga.  45.3, 
28  8.  E.  239;  18  Am.  &  Eng.  Enc.  Law.  2d 
ed.  pp.  627,  628;  Nicholls  v.  Byrne,  11  La. 
171;  Chase  v.  Turner,  10  La.  19;  24  Cyc. 
X41W  &  Proc.  p.  1148;  Taylor  v.  Finnigan, 
189  Mass.  568,  2  L.R.A.(N.S.)  973,  76  N.  £. 
203;  Gallup  v.  Albany  R.  Co.  66  N.  Y.  1. 

A  landlord  is  not  an  insurer  against  the 
law  or  casualties. 

Hand  v.  Armstrong,  34  Ga.  232 ;  Lennard 
V.  Boynton,  11  Ga.  112;  Brooks  v.  Smith,  21 
Ga.  265;  Fleming  v.  King,  supra;  24  Cyc. 
Law  &  Proc.  p.  1132;  Menken  v.  Atlanta,  78 
Ga.  668,  2  S.  £.  559;  Osbom  v.  Nicholson, 
13  Wall.  660,  20  L.  ed.  695;  White  v.  Hart, 
13  Wall.  646,  20  L.  ed.  685. 

linmpkln,  J.,  delivered  the  opinion  of 
the  court: 

1.  The  question  in  this  case  is  whether  the 
lessee  of  a  hotel,  including  a  barroom,  wae 
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t^iititled  to  a  reduction  or  proporiional  abate- 
ment of  the  agreed  rental  because,  during 
the  term  of  the  lease,  the  legisUiture  of  the 
state  enacted  a  law  prohibiting  the  sale  of 
alcoholic,  spirituous,  malt,  or  intoxicating 
liquors,  and  thus  the  bar  could  no  longer 
be  used  for  that  purpose.  The  adjudicated 
cases  with  unusual  uniformity  answer  this 
question  in  the  negative,  though  they  do  not 
all  give  the  same  reasons  for  the  ruling. 

It  has  been  very  generally  held  that  the 
enforcement  by  public  officers  of  restrictions 
or  conditions  in  regard  to  the  use  of  leased 
premises  does  not  amount  to  an  eviction  of 
the  tenant.  And  it  has  been  suggested  that 
a  basic  principle  on  which  these  rulings  may 
rest  is  that,  to  constitute  a  constructive 
eviction  by  the  landlord,  the  act  complained 
of  must  have  been  done  by  the  landlord  or 
by  his  procurement,  with  the  intention  and 
effect  (or  perhaps  with  the  natural  effect) 
of  depriving  the  lessee  of  the  use  and  en- 
joyment of  the  demised  premises,  in  whole 
or  in  part.  Taylor  v.  Finnigan,  2  L.R.A. 
(N.S.)  973,  and  note;  (189  Mass.  568,  76  N. 
E.  203). 

In  Abadie  v.  Berges,  41  La.  Ann.  281,  6 
So.  529,  it  was  said  that  "a  landlord  cannot 
be  held  to  warranty  and  indemnity  against 
the  'acts  of  the  law,'  in  the  absence  of  ex- 
press stipulation  to  that  end.  Should  a  ten- 
ant sustain  damage  in  consequence  of  a  con- 
stitutional police  legislation  adopted  subse- 
quently to  his  contract  of  lease,  such  as  the 
'Sunday  law,'  which  forbids  the  use  of  the 
property  rented  to  a  particular  use  to  which 
the  lessee  applies  it,  in  a  special  way  and 
on  a  special  day,  such  damage  is  injuria  sine 
dam  no f  which  is  not  compensable.  Such  leg- 
islation could  have  been  foreseen,  and  does 
not  impair  rights  under  the  contract."  In 
San  Antonio  Brewing  Asso.  v.  Brents,  39 
Tex.  Civ.  App.  443,  88  S.  W.  368,  it  was  held 
that  "a  lease  which  recited  that  the  building 
was  let  for  the  purpose  of  conducting  a  first- 
class  saloon,  *and  shall  not  be  used  for  any 
disreputable  purpose,'  and  providing  that 
the  premises  should  not  'be  sublet  for  any 
purpose  other  than  for  conducting  a  saloon, 
without  the  consent  of  the  landlord,  in  writ- 
ing,' did  not  limit  the  use  by  the  lessee  to 
saloon  purposes,  nor  release  him  from  lia- 
bility for  rent  after  the  adoption  of  prohi- 
bition of  that  business  under  the  local  op- 
tion law."  In  Teller  v.  Boyle,  132  Pa.  66, 
18  Atl.  1069,  it  was  held  that  ''the  lessee  un- 
der a  lease  containing  a  covenant  that,  un- 
der penalty  of  forfeiture,  he  would  neither 
occupy  nor  permit  the  premises  to  be  occu- 
pied otherwise  than  as  a  saloon  or  a  dwell- 
ing, without  the  lessor's  written  consent  in- 
dorsed, is  not  released  from  liability  for  the 
rent  by  a  failure  to  obtain  a  license  to  sell 
liquors."  In  Barghman  v.  Portman,  12  Ky. 
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L.  Rep.  342,  14  S.  W.  342,  a  contract  of 
rental  for  a  one-half  -interest  in  a  hotel 
which  had  a  barroom  attached  to  it  was 
made  for  a  term  of  years.  In  the  opinion 
it  was  stated  that  "a  barroom  was  attached 
to  the  hotel,  and.  no  doubt,  was  one  of  the 
principal  sources  of  revenue  to  the  proprie- 
tor. The  local  option  law,  passed  by  the 
legislature  after  the  making  of  this  contract, 
deprived  the  appellee  of  this  source  of  profit, 
and  reduced  the  proceeds  from  the  hotel 
greatly.  Barghman,  who  owned  the  hotel  iu 
conjunction  with  Portman,  was  an  ardent 
advocate  of  the  law.  and  it  is  urged  that 
this  act  of  his  so  far  affected  the  contract 
as  to  authorize  its  rescission.  Without  dis- 
cusakig  this  question,  we  need  only  say  that, 
if  a  renting,  the  lessee  took  it  subject  to  leg- 
islative regulation;  and  it  was  no  violation 
of  the  terms  or  the  spirit  of  the  contract 
for  Barghman  to  vote  either  for  or  against 
the  sale  of  liquor."  In  Houston  Ice  &  Brew- 
ing Co.  v.  Keenan,  99  Tex.  79,  88  S.  W.  197, 
premises  were  leased  for  three  years  "for 
the  saloon  business."  Afterward  prohibition 
was  adopted  iii  the  county  by  an  election 
held  under  the  local  option  law.  The  ten- 
ant contended  that  the  stipulation  in  the 
lease  that  the  premises  should  be  used  for 
the  saloon  business  constituted  an  express 
covenant  that  said  premises  should  be  used 
for  no  other  purpose,  and  that,  inasmuch  as 
such  use  became  illegal  by  the  adoption  of 
prohibition  in  the  county  by  an  election, 
this  absolved  him  from  liability  for  the  rent. 
Under  the  stipulation  in  the  lease  then  be- 
ing considered,  that  the  premises  should  be 
used  for  saloon  purposes,  the  court  was  of 
opinion  that  the  tenant  covenanted  to  use 
them  for  no  other  purpose.  But,  in  spite  of 
this,  it  was  held  that  "the  fact  that  such 
business  was  rendered  unlawful  by  the  result 
of  the  election  did  not  relieve  him  from  his 
obligation  to  pay  the  rent;"  and  it  was  add- 
ed: "The  law  being  in  existence  when  the 
lease  was  made,  he  should  have  provided  in 
the  contract  against  the  contingency  of  its 
being  put  in  force  in  the  county  if  he  wished 
relief  from  his  obligation  in  that  event." 

In  Miller  v.  Maguire,  18  R.  I.  770,  30  Atl. 
966,  it  w^as  held  that  "the  inability  of  a 
lessee  to  obtain  a  renewal  of  his  license  for 
the  sale  of  intoxicating  liquors  on  the  leasod 
premises  because  the  power  of  the  license 
commissioners  to  grant  a  license  had  been 
taken  away  by  the  erection  of  a  public 
school  by  the  city  of  Providence  within  400 
feet  of  the  premises  is  not  an  eviction.  To 
constitute  an  eviction  which  will  operate 
either  to  annul  a  lease  or  to  suspend  the 
rent,  some  act  must  have  been  done  by  the 
landlord  or  by  his  procurement,  with  the 
intention  and  effect  of  depriving  the  lessee 
of  the  use  and  enjoyment  of  the  demised 
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prpmises.  in  whole  or  in  part."  In  Kerley  v. 
Mayer.  10  Misc.  718,  31  N.  Y.  Supp.  818.  a 
lease  waH  made  of  certain  premi»es  "to  be 
used  and  occupied  only  as  a  strictly  first- 
class  liquor  saloon."  After  the  execution  of 
the  lease,  but  before  the  coninieucenient  of 
the  term,  the  legislature  enacted  a  law  for- 
bidding the  sale  of  liquor  within  200  feet  of 
a  church  or  schoolhouse.  It  was  held  that 
this  did  not  release  the  lessee,  as  he  was  not 
deprived  of  the  beneficial  use  of  the  prem- 
ines^  The  court  thought  that  the  provision 
that  the  premises  should  be  used  only  as  "a 
strictly  first-class  liquor  saloon*'  did  not 
restrict  the  use  of  the  premises  to  saloon 
business  only,  but  merely  restricted  the  char- 
acter of  that  business  conducted  ther0^  so 
that  it  should  be  first-class.  In  the  opinion 
of  Daly,  Ch.  J.,  it  was  said:  "It  is  only 
when  the  lessee  is  deprived,  without  his 
fault,  of  the  use  of  the  premises  for  any 
purpose,  that  rent  ceases;  and,  if  the  lessee 
were  deprived  in  this  instance,  it  was  his 
own  fault,  for  he  should  have  stipulated 
against  the  contingency  of  a  refusal  of  a 
license." 

In  the  English  case  of  Newby  v.  Sharpe, 
L.  R.  8  Ch.  Div.  39,  a  landlord  let  the  base- 
ment of  a  store  to  a  tenant  "with  full  and 
undisputed  right  and  liberty  to  store  car- 
tridges therein."  covenanted  to  keep  the 
premises  in  proper  repair  and  condition,  so 
as  to  be  available  for  storing  cartridges,  and 
also  covenanted  for  quiet  enjoyment.  Other 
parts  of  the  store  were  at  that  time  let  to 
other  persons  for  storing  gunpowder.  Soon 
afterward  what  was  known  as  the  explosives 
act  of  1875  was  passed,  making  it  illegal  to 
store  cartridges  and  gunpowder  in  the  same 
building.  The  landlord,  upon  the  act  com- 
ing into  operation,  removed  the  tenant's  car- 
tridges out  of  the  building.  A  correspond- 
ence ensued,  and  the  landlord  stated  to  the 
tenant  that  the  basement  was  at  the  disposal 
of  the  latter,  but  that,  if  he  stored  cartridges 
there,  the  landlord  must,  to  protect  himself 
from  liability,  give  notice  to  the  authorities.. 
The  tenant  thereupon  commenced  his  action 
to  restrain  the  landlord  from  obstructing  the 
storing  of  his  cartridges,  and  to  compel  him 
to  do  everything  necessary  to  enable  the 
plaintifl*  to  store  them  tliere,  and  for  dam- 
ages. Fry,  J.,  held  that  the  tenant  was  en- 
titled to  damages  for  the  loss  of  the  use  of 
the  demised  premises,  on  the  ground  that  the 
landlord's  acts  amounted  to  an  eviction.  On 
appeal  it  was  held  that  judgment  must  be 
entered  for  the  defendant,  for  that  (1) 
there  had  l)een  no  eviction,  the  removal  of  the 
plaintifl^'s  cartridges  being  only  a  trespass; 
and  (2)  there  had  been  no  breach  of  cove- 
nant by  the  defendant,  for  that  the  cove- 
nhnt  to  keop  the  premi.ses  in*  proper  condi- 
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tion  for  storing  cartridges  only  referred  to 
their  physical  condition,  and  that  the  grant 
I  of  liberty  to  store  cartridges  there  did  not 
impart  a  warranty  of  the  legality  of  so  stor- 
ing them,  nor  did  anything  in  the  lease  bind 
the  landlord  to  procure  licenses  to  make  the 
storage  legal.  In  Kicholls  v.  Byrne,  11  La. 
170,  the  plain tiflfs  alleged  that  they  leased 
a  lot  of  ground  in  the  city  of  New  Orleans 
fronting  on  the  Mississippi  river,  for  the 
purpose  of  breakng  up  flatboats  and  cutting 
and  selling  firewood  and  lumber;  that,  soon 
after  they  took  possession,  they  were  notified 
by  Warfinger  to  cease  using  the  premises  for 
that  purpose,  in  pursuance  of  a  city  ordi- 
nance passed  after  the  date  of  the  lease, 
which  expressly  prohibited  the  demolishing 
of  flatboats,  rafts,  etc.,  within  the  limits  of 
the  city;  and  that,  in  consequence  of  such 
order,  they  were  dispossessed  of  their  lease, 
and  were  entitled  to  a  cancelation  of  it,  to- 
gether with  dajnages.  The  court  held  that 
"lessees  have  no  right  to  complain  of  the 
city  ordinances  which  restrict  them  in  some 
of  the  uses  of  the  leased  property,  provideil 
such  ordinances  are  legal;  and,  if  illegal, 
the  lessee  can  protect  himself.  It  does  not 
invalidate  his  lease  by  dispossession,  or  oth- 
erwise disturb  him  in  the  enjoyment  of  the 
leased  premises.  .  .  .  The  restriction  of 
privileges  in  using  leased  property  by  city 
ordinances  affords  no  justification  in  with- 
holding rent."  See  also  Chase  v.  Turner. 
10  La.  19.  In  Gaslay  v.  Williams.  210  V.  S. 
41,  52  L.  ed.  950,  28  Sup.  Ct.  Rep.  087.  it 
was  held  that  a  sale  by  a  trustee  in  bank- 
ruptcy of  the  bankrupt's  interest  was  not 
forbidden  by,  nor  was  it  a  breach  of,  a  cove- 
nant for  re-entry  in  case  of  assignment  by 
the  lessee  or  sale  of  his  interest  under  exe- 
cution or  other  legal  process,  where  there 
was  no  covenant  against  transfer  by  opera- 
tion of  law ;  thus  distinguishing  between  the 
act  of  the  law  and  the  act  of  the  party.  See 
also  McLarren  v.  Spalding,  2  Cal.  510;  In- 
ternational Trust  Co.  v.  Schumann.  158 
^*tass.  287.  33  K.  E.  509;  Baker  v.  Johnson, 
42  N.  Y.  126;  Kellogg  v.  Lowe,  38  Wash. 
293.  70  L.R.A.  610,  80  Pac.  458;  24  (\vc. 
Law  &  Proc.  p.  1133;  18  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  627,  628. 

The  exact  question  here  involved  has  not 
been  determined  in  this  state;  but  the  anal- 
ogies of  the  law  point  in  the  direction  indi- 
cated above.  Thus.  Civil  Code  1895.  §  31H.>. 
declares  that  "the  destruction  of  a  tenement 
by  fire,  or  the  loss  of  possession  by  any  cas- 
ualty not  caused  by  the  landlord,  or  from 
defect  of  his  title,  shall  not  abate  th?  rent 
contracted  to  be  paid."  In  Fleming  Bowles 
v.  King,  100  Oa.  449,  28  S.  E.  239.  it  wa^ 
held  that  the  tenant  of  a  rented  house  i« 
liable  for  the  stipulated  rent  to  the  end  of 
his  term,  although  the  house,  before  the  ex- 
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piration  of  such  term,  may  be  destroyed  by 
fire,  unless  the  landlord  does  acts  which  in 
law  amount  to  an  eTiction  of  the  tenant,  and 
that  "erecting  an  inclosure  around  the  rent- 
ed premises  and  pulling  down  the  walls  of 
thcr  burned  building,  these  things  being  done 
by  the  landlord  under  orders  of  the  munici- 
pal authorities,  for  the  purpose  of  insuring 
safety  to  the  public,  are  not  such  acta." 
While  the  word  "casualty,"  as  used  in  §  3135 
of  the  Civil  Code  of  1895,  does  not  include  an 
effect  arising  from  legislative  action,  the 
hardship  is  no  greater  in  the  latter  case 
than  in  those  covered  by  that  section.  In 
either  case  the 'tenant  may  protect  himself 
by  proper  agreements  in  the  lease.  In  Fitz- 
gerald V.  Witchard,  130  Ga.  552,  16  L.R.A. 
(N.8.)  519,  61  S.  E.  227,  the  municipal  au- 
thorities received  the  prescribed  fee  and  is- 
sued licenses  authorizing  certain  persons 
to  engage  in  the  sale  of  intoxicating  liquors 
for  the  remainder  of  the  year.  Before  the 
expiration  of  the  year,  the  general  assembly 
enacted  a  law  requiring  a  much  higher  li- 
cense fee  for  the  right  to  sell  liquors  in  the 
county  where  the  city  was  located.  The  li- 
censee thereupon  ceased  to  engage  in  the 
sale  of  liquors,  and  applied  to  the  municipal 
authorities  for  a  return  of  so  much  of  the 
money  paid  for  his  license  as  would  be  in 
proportion  to  the  time  in  which  he  did  not 
engage  in  such  business.  After  the  year 
covered  by  the  license  had  expired,  the  may- 
or and  council  then  in  office  granted  the  ap- 
plication, and  resolved  to  refund  the  propor- 
tionate part  of  the  money.  Citizens  and 
taxpayers  filed  an  equitable  petition  to  en- 
join them  from  doing  so.  This  eourt  held 
that  such  a  petition  was  not  open  to  general 
demurrer.  In  delivering  the  opinion,  Mr. 
Justice  Atkinson  said,  if  it  be  assumed  that 
the  licensees  quit  business  because  of  the  act 
of  the  legislature,  "the  agency  which  pre- 
vented the  licensees  from  enjoying  the  privi- 
leges was  the  state  law.  separate  and  dis- 
tinct from  the  municipal  government." 

It  is  urged  that  the  facts  in  cases  of  the 
character  cited  above  differ  from  those  in  the 
present  case.  This  is  true  to  some  extent, 
but  not  so  as  to  prevent  the  applicability  of 
the  principle  involved  in  them  to  the  case 
in  hand.  The  mere  fact  that,  when  the  ten- 
ant rented  the  property,  it  was  thought  that 
he  could  continue  to  sell  liquor  there,  would 
not  entitle  him  to  a  proportionate  abate- 
ment of  the  rent  because  the  legislature  sub- 
sequently prohibited  the  sale  of  liquor  in  the 
state.  If  it  would  do  so,  why  should  not 
licensed  druggists  insist  that  they  had  been 
prevented  from  doing  the  business  of  filling 
prescriptions  for  liquors  or  for  alcohol  ex- 
cept under  close  restrictions?  No  doubt  this 
was  known  to  them  and  their  landlords  to 
be  a  profitable  part  of  their  business,  which 
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has  been  cut  off  by  the  act  of  the  legislature ; 
but  it  would  hardly  be  contended  that  every 
druggist  who  occupies  a  rented  store  could 
claim  a  reduction  in  the  rental  on  that 
ground.  Similarly,  many  grocers  who  .for- 
merly sold  wines  and  liquors  weire  prevented 
from  doing  so  further  by  the  act  of  the 
legislature;  but  it  could  not  be  said  that  if, 
when  they  leased  their  stores,  it  was  an- 
ticipated that  they  would  continue  such  sale, 
they  would  be  entitled  to  an  abatement  in 
the  rent  because  of  the  legislative  prohibi- 
tion. 

It  was  urged  that  the  lease  now  involved 
specifically  named  the  bar,  and  that  its  op- 
eration was  a  material  consideration  enter- 
ing into  the  lease  of  the  hotel.  In  the  il- 
lustrations just  given  it  could  no  doubt  be 
frequently  proved  that  both  landlord  and 
tenant  knew  that  the  latter  -was  selling 
wines,  alcohol,  or  liquors,  and  that  this  was 
a  material  part  of  the  business.  The  mere 
use  of  the  word  "bar"  in  the  lease  did  not 
amount  to  a  covenant  or  warranty  on  the 
part  of  the  landlord  that  the  law  would  con- 
tinue to  allow  the  tenant  to  conduct  the 
business  of  keeping  a  bar  and  selling  liquors, 
or  a  covenant  by  the  tenant  that  he  would 
do  so.  The  property  rented  was  known  as 
the  "Albion  Hotel."  In  describing  it  the 
following  language  was  used:  "The  leased 
premises  consist  of  the  corridor,  office,  bar, 
barber  shop,  cigar  stand,  billiard  room,  on 
the  first  floor;  boiler  house  and  kitchen 
fronting  on  Ellis  street;  the  second,  third, 
fourth,  and  fifth  stories  of  the  hotel  proper ; 
the  open  court  on  the  second  floor ;  the  open 
courts  fronting  on  Ellis  street,  to  which  the 
tenants  occupying  stores  fronting  on  Broad 
street  are  entitled  tq  use  in  common  with 
the  tenant  herein  named."  From  the  last 
clause  quoted,  as  well  as  from  a  statement 
appearing  in  the  correspondence  between  the 
parties  in  regard  to  the  controversy,  it  would 
seem  that  the  entire  building  was  not  rented 
to  the  lessee,  but  that  there  were  some  ten- 
ants of  stores  on  the  first  floor  not  included 
in  the  hotel  proper.  The  language  quoted 
was  merely  descriptive  of  what  was  rented, 
not  a  covenant  on  the  part  of  the  tenant  to 
conduct  the  business  of  keeping  a  barroom, 
or  a  warranty  on  the  part  of  the  landlord 
that  the  law  would  permit  him  to  continue 
to  do  so.  Nor  did  other  portions  of  the 
lease  have  that  effect.  It  would  be  no  more 
proper  to  hold  that  the  employment  of  the 
words  "bar"  and  "barroom"  amounted  to  a 
covenant  to  use  the  place  thus  designate<l 
for  the  sale  of  wines,  beer,  or  liquors,  and 
for  no  other  purpose,  than  it  would  be  to 
declare  that  the  words  "billiard  room,"  "bar- 
ber shop,"  and  "kitchen"  imported  a  cove- 
nant on  the  part  of  the  tenant  to  use  the 
rooms   so   described   for   billiard   and   pool 
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playing,  barboring.  and  cooking,  respective- 
ly, and  for  no  other  purpose,  or  that  the 
place  designated  as  the  "office"  should  be 
put  to  no  other  use  by  the  tenant  than  to 
keep  an  office  there.  And  the  provision  in 
regard  to  keeping  good  order  does  not  make 
a  covenant  of  exclusive  use  for  the  business 
of  selling  liquors. 

It  was  argued  that,  as  to  the  bar,  the  ten- 
ancy was  terminated;  and  cases  were  cited 
to  the  eflfect  that  where  an  apartment  in  a 
building  is  rented,  and  the  building  is  de- 
stroyed, the  tenancy  ceases  (Gavan  v.  Nor- 
cross,  117  Ga.  366,  360,  43  S.  E.  771) ;  also, 
to  sustain  the  contention  that,  if  there  is  a 
substantial  destruction  of  the  subject-mat- 
ter of  the  lease  by  the  act  of  God  or  the 
public  enemy,  rent  ceases  (9  Cyc.  Law  & 
Proc.  p.  631 ) ;  that  eviction  by  the  land- 
lord results -in  suspension  of  rent,  eviction 
by  another  from  a  portion  of  the  premises, 
under  paramount  title,  entitles  the  lessee  to 
An  apportionment  of  rent  (24  Cyc.  Law  & 
Proc.  pp.  1186,  1187);  that,  according  to 
some  authorities,  if  part  of  the  premises  are 
taken  by  condemnation  under  the  power  of 
eminent  domain,  the  rent  may  be  appor- 
tioned, and  that  to  the  general  rule  that  a 
party  to  a  contract  is  not  discharged  by 
subsequent  impossibility  of  performance 
there  is  an  exception  where  the  performance 
becomes  impossible  by  law  (9  Cyc.  Law  & 
Proc.  pp.  629-631;  Civil  Code  1896,  §  3726). 
These  propositions,  as  abstract  rules,  do  not 
require  discussion.  They  do  not  aid  the 
plaintiff  in  error,  because  they  do  not  ap- 
ply to  the  facts  of  this  case.  Neither  the 
leased  premises  nor  any  part  of  them  have 
been  destroyed.  No  act  of  Providence  or 
of  the  public  enemy  has  affected  the  status. 
The  only  act  complained  of  is  that  of  the 
Georgia  legislature.  There  has  been  no  evic- 
tion of  the  tenant  from  the  premises  by  the 
landlord  or  by  one  holding  paramount  title, 
and  no  condemnation  of  any  part  of  them. 
Nor  has  the  law  prevented  the  carrying  out 
of  the  written  contract  between  these  par- 
ties. An  underlying  error  in  the  contention 
of  the  plaintiff  in  error  arises  from  dealing 
with  the  contract  of  lease  as  different  from 
what  it  really  was.  The  landlord  leased  to 
the  tenant  a  certain  hotel,  including  a  bar- 
room, cigar  stand,  etc.  The  tenant  contract- 
ed to  pay  certain  rent,  that  the  premises 
should  be  used  for  hotel  purposes  alone,  and 
that  it  should  be  a  flrst-class  hotel,  with 
other  agreements  not  material  now  to  re- 
cite. 

The  argument  for  the  plaintiff  in  error 
treats  the  lease,  so  far  as  relates  to  the  bar- 
room, as  a  lease  of  the  "bar  privilege"  or  the 
right  to  sell  liquor.  Such  is  not  the  effect 
of  the  written  lease.  The  landlord  leased 
the  premises  to  the  lessee.  So  far  as  he  was 
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concerned  as  landlord  under  the  law  as  it 
then  stood,  he  gave  the  lessee  the  privil^e 
of  using  a  portion  of  them  for  a  bar,  or  of 
subrenting.  But  he  did  not  contract  or  war- 
rant that  the  law  would  remain  unchanged, 
or  that  there  should  be  any  diminution  of 
rent  if  a  change  occurred.  It  may  be  un- 
fortunate for  the  lessee  that  he  did  not  an- 
ticipate the  possibility  of  the  passage  of  a 
prohibition  law  and  provide  for  such  a  con- 
tingency; but  that  he  did  not  do  so  does 
not  alter  the  contract  as  made.  The  lessee 
is  still  entitled  to  the  occupancy  and  use  of 
the  premises.  The  landlord,  who  had  noth- 
ing to  do  with  making  the  sale  of  liquor  by 
the  lessee  impossible  under  the  law,  is  en- 
titled to  his  rent.  The  law  has  not  made 
it  impossible  to  perform  the  contract  of 
rental  of  premises.  That  must  not  be  con- 
fused with-  the  prohibition  by  law  of  selling 
liquor  on  the  rented  premises.  See.  on  inci- 
dental injury  fr(»n  police  laws.  ^Menken  v. 
Atlanta.  78  Ga.  668,  2  S.  E.  559 ;  State  v. 
Griffin,  69  N.  H.  1,  41  L.R.A.  177,  76  Am. 
St.  Rep.  139,  39  Atl.  260. 

It  might  be  remarked  that,  prior  to  the 
passage  of  the  prohibition  act,  there  existed 
in  Georgia  a  local  option  law,  and  all  per- 
sons were  bound  to  know  that  there  was  a 
possibility  that  the  sale  of  liquors  might  be 
prohibited  in  any  county  under  an  election 
held  for.  the  determination  of  that  question : 
also  the  sale  of  liqifors  has,  for  a  great  many 
years,  been  the  subject  of  legislation,  regu- 
lating, restricting,  or  prohibiting  the  busi- 
ness in  ditFerent  localities,  and  this  must 
have  been  known  to  all  men.  But  the  argu- 
ment of  notice  from  special  facts  is  unnec- 
essary. The  sovereign  state,  in  its  police 
power,  may  pass  laws  restricting  or  pro- 
hibiting the  sale  of  liquors.  Landlords  and 
tenants  who  make  contracts  of  leases  of 
premises  are  bound  to  know  that  the  state 
has  such  a  power,  and,  in  the  absence  of 
any  provision  in  a  lease  for  an  abatement 
of  the  rent  in  case  of  the  exercise  of  it,  or 
similar  provision,  the  landlord  will  not  be 
held  to  warrant  against  the  possible  action 
of  the  state  in  that  regard,  and  the  tenant 
who  leases  the  premises  will  not  be  entitled 
to  an  abatement  of  rent  because  the  state 
prohibits  the  sale  of  liquors. 

Long  before  the  passage  of  the  prohibition 
law,  a  person  desiring  to  conduct  the  busi- 
ness of  selling  intoxicating  liquors  had  to 
obtain  a  license.  The  licensing  authorities 
had  certain  powers  in  regard  to  granting 
or  refusing  it.  Suppose  that  a  landlord  had 
rented  a  room  to  a  tenant  who  expected  to 
keep  a  bar  there,  the  landlord  agreeing  to 
let  him  have  the  room,  and  the  tenant  agree- 
ing to  pay  a  stipulated  rental  therefor;  but  ' 
suppose,  upon  application,  the  tenant  failed 
to  obtain  a  license,  and  could  not  conduct 
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a  bar  on  the  premises;  would  it  be  contend- 
ed that  the  landlord  could  not  collect  his 
rent?  If  the  landlord  delivered  the  rented 
premises  to  the  tenant,  and  did  not  obstruct 
their  lawful  use  by  the  tenant,  the  latter 
could  not  claim  an  abatement  of  rent  be- 
cause of  his  own  inability'  to  obtain  a  license. 
The  landlord  did  not  guarantee  that  the 
tenant  could  obtain  a  license,  unless  it  was 
so  expressed  in  the  contract.  The  loss  from 
inability  to  conduct  a  certain  business  would 
fall  on  the  tenant  desiring  to  do  so,  not  on 
the  landlord,  who  had  nothing  to  do  with 
causing  such  loss.  So  likewise  if,  after  com- 
mencing the  business  of  keeping  a  bar,  the 
license  of  the  tenant  should  be  revoked,  in 
the  absence  of  an  agreement  on  the  subject, 
he  would  not  be  entitled  to  a  diminution 
of  the  rent.  And  this  would  be  true  wheth- 
er the  reyocation  of  the  license  by  the  au- 
thorities was  on.  the  ground  of  misconduct 
of  the  tenant,  or  in  the  lawful  exercise  of  the 
police  power  on  other  grounds.  Similarly, 
if  the  legislature  substantially  terminates 
all  licenses,  or  prohibits  the  issuance  of  fu- 
ture licenses,  or  the  conduct  of  such  busi- 
ness, by  the  passage  of  a  general  prohibi- 
tion law,  the  inability  to  procure  a  license 
or  to  conduct  the  business  of  selling  liquors 
without  it  furnishes  no  reason  in  law  for 
refusing  to  pay  the  rent  agreed  for  the  prem- 
isea  on  the  theory  of  an  eviction,  a  breach 
of  covenant,  or  a  failure  of  consideration. 
If  it  was  desired  to  provide  against  contin- 
gencies or  possibilities  of  this  character, 
such  provision  should  have  been  made  a  part 
of  the  contract.  Mere  anticipation  or  ex- 
pectation that  the  tenant  will  be  able  to 
procure  a  license,  or  to  keep  it,  or  that  the 
state  will  not  restrict  or  prohibit  business 
of  'the  character  which  he  expects  to  con- 
duct, does  not,  upon  disappointment,  cast  the 
loss  upon  the  landlord,  unless  it  be  so  pro- 
vided in  the  contract.  Tlie  tenant  can  still 
use  the  premises  for  other  purposes  not  pro- 
hibited by  law  or  the  contract. 

It  was  argued  by  counsel  for  the  defend- 
ant in  error  that  the  contract  was  entire, 
not  severable;  that  the  tenant  retained 
possession  of  all  of  the  rest  of  the  premises, 
and  only  offered  to  surrender  the  barroom; 
and  that  this  could  not  be  done  so  as  to 
claim  an  apportionment  of  the  rent.  As  the 
case  is  controlled  by  what  has  been  said  al- 
ready, it  is  unnecessary  to  deal  with  this 
contention.  The  doctrine  of  equitable  mis- 
take was  also  invoked  by  the  plaintiff  in 
error ;  but  the  case  made  was  not  such  as  to 
render  it  applicable. 

2.  The  contract  contained  a  provision  that 
if,  at  any  time,  there  should  be  any  dis- 
agreement between  the  parties  as  to  their 
rights  and  duties  or  those  of  either  of  them, 
or  as  to  the  meaning  or  construction  of  the 
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contract,  or  if  any  dispute,  difference,  or  is- 
sue should  arise  between  them  touching  the 
effect  of  the  contract  or  of  any  clause  con- 
tained in  it,  "then  every  such  dispute  or 
matter  in  dispute  shall  be  referred  to  the 
arbitration  of  two  persons  akin  to  neither 
of  the  parties,  one  arbitrator  to  be  ap- 
pointed by  each  party."  The  tenant  request- 
ed an  arbitration  of  the  matter  of  appor- 
tioning the  rent;  and  the  landlord,  instead 
of  agreeing  thereto,  brought  suit.  The  argu- 
ment was  that  this  was  in  violation  of  the 
stipulation  quoted.  In  regard  to  this  con- 
tention two  points  may  be  suggested:  (1) 
The  contract  contains  the  following:  "But 
nothing  herein  shall  deprive,  or  be  construed 
to  deprive,  the  lessor  of  the  right  to  resort 
to  the  coi^rts  for  the  enforcement  of  any 
rights  hereunder,  nor  shall  this  contract  be 
considered  to  deprive  the  lessor  of  any  stat- 
utory or  common-law  remedy  for  the  collec- 
tion of  rents  or  damages  for  the  breach  of 
the  covenant  herein  stipulated.''  (2)  The 
stipulation  in  a  contract  providing  that,  in 
case  of  difference  between  the  parties,  it 
shall  be  referred  to  arbitration,  does  not 
prevent  either  party  from  resorting  to  the 
courts  in  the  first  instance  without  such 
reference,  unless  such  stipulation  amounts 
to  a  condition  precedent  to  the  righj  to  sue, 
or  (what  is  substantially  the  same  thing) 
makes  such  submission  the  only  mode  by 
which  the  amount  of  damage  may  be  ascer- 
tained, or  by  which  liability  can  be  fixed. 
When  an  agreement  having  the  effect  of 
ousting  the  courts  of  jurisdiction  might  be 
against  public  policy  is  not  now  involved. 
Leonard  v.  House,  16  Ga.  473;  Liverpool, 
L.  &  G.  Ins.  Co.  V.  Creighton,  51  Ga.  96; 
Adams  v.  Haigler,  123  Ga.  659,  51  S.  E.  638; 
2  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  670-573. 
Judgment  affirmed. 

All  the  Justices  concur. 


VERMONT  SUPREME  COURT. 

MARY    SHUM,    Admrx.,    etc.,    of    W.    H. 
Shum,  Deceased, 

V. 

RUTLAND  RAILROAD  COMPANY. 
(—  Vt.  — ,  69  Atl.  945.) 

Evidence  —  presumption  of  care. 

1.  One  killed  at  a  railroad  crossing  un- 
der circumstances  of  which  there  was  no 
witness  cannot  be  presumed  to  have  been  in 
the  exercise  of  due  care  in  an  action  to  hold 
the  railroad  company  liable  for  his  death, 
wliere  the  burden  of  showing  due  care  i» 
on  the  plaintiff. 
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Railroad  —  croflsln^  accident  —  precau- 
tions —  availability. 

2.  If  a  pedeBtrian  struck  on  a  railroad 
crossinjQ^  by  an  engine  running  60  miles  an 
hour  could,  in  approaching  the  crossing, 
have  seen  165  feet  along  the  track  when  4 
feet  therefrom,  it  cannot  be  said,  as  matter 
of  law,  that  any  prudence  he  might  have 
exercised  in  looking  along  the  track  would 
not  have  avoided  the  accident  because  of 
tlie  excessive  speed  of  the  engine. 
Appeal  —  directed    verdict  —  view    by 

Jury  —  effect. 

3.  A  verdict  directed  for  defendant  in 
an  action  against  a  railroad  company  for 
killing  a  person  at  a  railroad  crossing  will 
not  fc«  reversed  where  nothing  in  evidence 
before  the  court  tends  to  show  the  exercise 
of  care  by  the  person  killed,  or  anything 
that  in  law  would  excuse  it,  merely  because 
the  jury  viewed  the  premises  and  might 
have  seen  something  not  disclosed  by  the 
evidence  which  wouM  have  warranted  a  re- 
covery. 

<Hall,  Superior  Judge,  dissents.) 

(May  8,   1908.) 

EXCEPTIONS  by  plaintiff  to  the  direc- 
tion by  the  Rutland  County  Court  of 
a  verdict  in  defendant's  favor  in  an  action 
brought*  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Butter  A  Moloney  for  plaintiff. 

Messrs.  H.  Henry  Powers  and  P.  M. 
Meldou,  for  defendant: 

The  absence  of  negligence  on  the  part  of 
the  plaintiff,  contributing  to  the  injury, 
must  be  affirmatively  shown  by  the  plain- 
tiff; and  no  presumption  of  freedom  from 
such  negligence  arises  from  the  happening 
of  the  injury. 

Reynolds  v.  New  York  C.  L  H.  R.  R.  Co. 
58  X.  Y.  248;  Weston  v.  Troy,  139  N.  Y. 
281,  34  N.  E.  780;  Whalen  v.  Citizens'  Gas- 
liglit  Co.  151  N.  Y.  70,  45  N.  E.  363;  Brooks 
V.  Somerville,  106  Mass.  271;  Allyn  v. 
Boston  &  A.  R.  Co.  105  Mass.  77;  Murphy 
v.  Deane,   101  Mass.  455,  3  Am.  Rep.  390. 

If  the  traveler  could  have  seen,  or  by  lis- 
tening could  have  heard,  the  train,  it  will  be 
presumed,  if  a  colUson  occurred,  that  he 
did  not  look  or  listen,  or  did  not  heed  what 


Note.  —  Presumption  of  care  of  person 
killed  at  railroad  crossing,  see  case  note  to 
Hanna  v.  Philadelphia  &  R.  R.  Co.  4  L.R.A. 
(N.S.)  .344. 

As  to  right  to  rely  on  presumption  of 
self -preservation  in  an  action  for  negligent 
killing,  in  order  to  prevent  nonsuit,  where 
there  were  no  eyewitnesses,  see  case  note  to 
Adams  v.  Bunker  Hill  &  S.  Min.  Co.  11 
L.R.A.  (N.S.)  844. 
10  L.R.A.  (N.S.) 


he  might  have  seen  or  h^ard;  and  such  con- 
duct is  negligence  per  ae. 

OleKon  V.  J^ke  Shore  &  M.  S.  R.  Co.  143 
Ind.  405,  32  L.R.A.  149,  42  N.  £.  736;  Chase 
v.  Maine  C.  R.  Co.  78  Me.  346,  5  Atl.  771; 
Seefeld  v.  Chicago.  M.  &  St.  P.  R,  Co.  70 
Wis.  216,  5  Am.  St.  Rep.  168,  35  N.  W. 
278;  Brady  v.  Toledo,  A.  A.  &  N.  M.  R.  Co. 
81  Mich.  616.  46  N.  W.  1110;  Hyde  v.  Ja 
maica,  27  Vt.  465. 

A  traveler  upon  a  highway,  when  ap- 
proaching a  railroad  crossing,  ought  to 
make  a  vigilant  use  of  his  senses  of  sight 
and  hearing  in  order  to  avoid  collision;  and 
if,  by  neglect  of  this  duty,  he  suffers  injury, 
he  cannot  recover  from  the  company,  al- 
though it  may  itself  be  guilty  of  negligemie. 
or  fail  to  give  the  signals  required  by  stat- 
ute, or  be  running  at  the  time  at  a  speed  en- 
ceeding  the  legal  rate. 

Pierce.  Railroads,  p.  343;  Butterfield  v. 
Western  R.  Corp.  92  Mass.  532,  87  Am.  Dec. 
678;  Reynolds  v.  New  York  C.  &  H.  R.  R. 
Co.  supra;  Weber  v.  New  York  C.  &  H.  R. 
R.  Co.  58  N.  Y.  451;  Horn  v.  Baltimore  ft 
O.  R.  Co.  4  C.  C.  A.  346,  6  U.  S.  App.  381. 
54  Fed.  304;  3  Elliott,  Railroads.  §§  1772, 
1778;  4  Elliott,  Railroads,  §  1701;  Beach, 
Contrib.  Neg.  p.  423;  Chicago  G.  W.  R.  Co. 
v.  Smith,  73  C.  C.  A.  164,  141  Fed.  930; 
Wabash  R.  Co.  v.  De  Tar,  4  L.R.A.(N.S.) 
352,  73  C.  C.  A.  166,  141  Fed.  932;  St.  I^nis 
ft;  S.  F.  R.  Co.  V.  Chapman,  71  C.  C.  A.  523, 
140  Fed.  129;  Tucker  v.  New  York  C.  ft  H. 
R.  R.  Co.  124  N.  Y.  308,  21  Am.  St.  Rep. 
670,  26  N.  E.  916;  Rodrian  v.  New  York, 
N.  H.  ft  H.  R.  Co.  125  N.  Y.  526,  26  N.  E. 
741;  Chicago,  R.  L  ft;  P.  R.  Co.  v.  Houston, 
9&  U.  S.  697,  24  L.  ed.  542;  Cordell  v.  New 
York  C.  ft  H.  R.  R.  Co.  75  N.  Y.  330;  Dan- 
iels V.  Staten  Island  Rapid  Transit  Co.  125 
N.  Y.  407,  26  N.  E.  466;  Corcoran  v.  Boston 
ft;  A.  R.  Co.  133  Mass.  507;  Tyndale  v.  Old 
Colony  R.  Co.  156  Mass.  503,  31  N.  E,  655; 
Wright  V.  Boston  ft  M.  R.  Co.  74  N.  H.  128, 
8  L.R.A.(N.S.)  832,  124  Am.  St.  Rep.  949, 
65  Atl.  687;  Carter  v.  Central  Vermont  R. 
Co.  72  Vt.  190,  47  Atl.  797. 

Munson,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff's  intestate  was  killed  in  the 
Wallingford  yard,  at  the  first  crossing  north 
of  the  station,  on  Sunday,  the  3d  day  of 
January,  1904,  about  a  quarter  past  5  in  the 
afternoon,  while  walking  westwardly  direct- 
ly across  the  track,  by  a  '"wild  engine."  com- 
ing from  the  south  at  a  great  speed,  called 
by  one  witness  full  60  miles  an  hour,  and 
without  a  headlight  or  any  signal  other 
than  a  whistle  nearly  half  a  mile  south  of 
the  station.  There  had  been  a  considerable 
fall  of  light  snow  the  day  and  night  before, 
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and  it  was  then  vory  cold,  with  some  wind 
from  the  north,  and  some  snow  in  the  air. 
The  engine  passed,  with  sounds  described  as 
unusually  loud,  emitting  clouds  of  smoke 
and  steam,  which  settled  down  and  around 
it,  and  producing  a  jarring  effect,  noticeable 
in  bouses  near  the  crossing,  but  not  noticed 
by  a  witness,  w^ho  stood  on  the  west  side 
of  the  crossing  7  or  8  rods  from  the  track. 
Witness  placed  this  in  the  edge  of  the  even- 
ing,— just  about  dusk, — w^hile  it  was  light, 
but  not  as  light  as  in  broad  day,  and  spoke 
of  the  objects  testified  to  as  plainly  visible. 

The  line  of  the  railway  through  this  yard 
is  a  long  curve  with  the  bend  to  the  west. 
The  station  is  south  of  the  crossing,  on  the 
easterly  or  inner  side  of  the  curve.  The  dis- 
tance from  the  crossing  to  the  station  is  not 
given,  but  one  witness  gives  the  distance 
to  the  water  tank  as  10  or  12  rods,  and  the 
station  is  said  to  be  a  little  farther  south. 
The  size  of  the  building  does  not  appear. 
There  is  a  side  track  east  of  the  main  track, 
extending  from  the  station  to  and  beyond 
the  crossing,  and  east  of  the  siding  is  a 
spur  track,  which  ends  30  or  40  feet  south 
of  the  crossing.  Along  the  east  side  of  the 
spur  is  a  loading  platform  5  feet  high.  Es- 
timates of  the  space  between  the  main  track 
and  the  siding  range  from  5  to  10  feet.  At 
the  time  of  the  accident  there  were  3  or  4 
box  ears  on  the  siding  south  of  the  crossing, 
and  2  or  3  on  the  spur.  The  cars  on  the 
siding  came  within  about  30  feet  of  the 
crossing,  and  the  nearest  car  on  the  spur 
may  have  been  anywhere  from  10  to  50  feet 
further  south.  There  is  nothing  to  show 
how  far  the  side  of  a  box  car  projects  over 
the  rail.  There  was  a  pile  of  wood  east  of 
the  platform,  containing  15  or  20  cords, 
which  extended  north  of  the  platform  to 
within  10  or  15  feet  of  the  crossing,  and 
was  about  8  feet  high  at  the  north  end. 
Of  the  witnesses  who  gave  their  recollection 
of  the  number  and  location  of  the  cars,  one 
testified  that  the  view  of  a  person  making 
a  turn  from  the  south  onto  the  crossing 
would  be  so  obstructed  by  the  cars  that  he 
could  not  quite  see  to  the  main  line,  but 
that  he  could  probably  see  down  towards 
the  depot  between  the  carsj  and  another 
t(*Atified  that  a  person  4  feet  from  the  east 
rail  of  the  main  track  could  not  see  along 
that  track  to  the  south  more  than  10  or  12 
rods.    The  radius  of  the  curve  is  not  given. 

A  street  runs  north  from  the  station 
alongside  the  yard,  with  houses  on  the  east- 
erly side  facing  the  tracks.  The  deceased 
lived  in  one  of  these  houses,  a  little  distance 
north  of  the  crossing,  and  was  employed  in 
shops  just  over  the  railroad  near  the  end 
of  the  crossing.  He  had  lived  and  worked 
in  these  places  for  twenty  years,  and  had 
passed  over  the  crossing  four  times  a  day 
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nearly  every  week  day  during  that  time. 
There  have  been  a  few  regular  trains  on 
Sunday,  and  occasionally  an  extra,  for  sev- 
eral years.  The  passing  of  trains  usually 
produced  a  jarring  sensation  in  the  vicinity 
of  the  crossing.  The  deceased  was  very 
deaf,  and  had  been  so  for  at  least  thirty 
years.  He  could  not  hear  ordinary  conver- 
sation, but  could  be  communicated  with  by 
one  standing  close  to  him  and  speaking  very 
loudly.  His  son  was  accustomed  to  attract 
his  attention  by  stamping  on  the  fioor.  He 
could  hear  a  railroad  whistle  near  by,  and 
knew  of  the  passing  of  trains  by  the  jarring 
sensation  produced. 

The  railroad  crossing  is  in  a  street  which 
runs  east  and  west,  crossing  the  street  run- 
ning north  from  the  depot  substantially  at 
right  angles.  On  the  occasion  of  the  acci- 
dent the  deceased  came  up  the  street  from 
the  south,  and  turned  to  the  left  to  go  over^ 
the  crossing.  A  witness,  who  lived  in  the 
second  house  on  the  south  side  of  the  street 
running  east,  saw  him  from  her  window  as 
he  made  the  turn  and  approached  the  side 
track.  She  states  that  he  wore  a  cap  pulled 
down  over  his  ears,  and  was  walking  rapid- 
ly, and  looking  straight  ahead.  The  wit- 
ness watched  him  until  he  had  crossed  the 
side. track,  and  then  looked  south  for  the 
engine,  and  so  was  unable  to  say  whether 
he  looked  to  the  right  or  the  left  before 
coming  to  the  main  track.  Another  witness, 
who  lived  in  the  first  house  on  the  south 
side  of  the  street  running  east,  saw  him  tor 
a  second  while  sitting  by  her  window,  and 
looked  away,  fearing  an  accident.  She  de- 
scribed him  as  between  the  two  tracks  going 
straight  ahead,  and  could  say  no  more.  The 
deceased's  cap  had  a  flap  that  could  be 
pulled  down  to  cover  the  ears,  and  he  was 
wearing  it  in  that  manner  a  few  minutes 
before  the  accident.  The  cap  was  found  the 
next  morning  between  the  main  track  and 
the  siding,  nearly  9  rods  Yiorth  of  the  cross- 
ing, with  the  flap  turned  down.  The  body 
was  found  soon  after,  in  a  dismemberfd 
condition,  about  a  quarter  of  a  mile  from 
the  crossing,  on  the  same  side  of  the  track. 
A  verdict  for  the  defendant  was  directed  on 
motion  at  the  close  of  the  plaintiff's  case. 

The  general  rules  applicable  in  cases  of 
this  character  are  well  settled.  One  who 
is  about  to  cross  a  railroad  track  must  look 
and  listen  for  an  approaching  train,  and 
must  stop  to  listen  if  that  is  necessary  to 
enable  him  to  listen  effectually.  If  his  vi- 
sion is  obstructed,  he  must  be  specially  vigi- 
lant as  regards  his  hearing.  H  circumstan- 
ces are  such  that  his  hearing  cannot  be  re- 
lied upon,  he  must  look  with  special  care. 
He  must  continue  to  look  and  listen,  as  he 
ai)proaehes  the  track,  until  the  last  moment 
when  the  discovery  of  a  train  would  avail 
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for  his  protection.  Miinlev  v.  Delaware  A 
H.  Canal  Co.  69  Vt.  101,  37  Atl.  279;  Car- 
ter V.  Central  Vermont  R.  Co.  71  Vt.  190, 
47  Atl.  797. 

The  plaintiff  says  it  is  to  be  presumed 
tliat  the  deceased  was  exercising  the  re- 
quired care  at  the  time  he  was  killed;  but 
the  cases  cited  in  support  of  this  claim  are 
from  other  states.  The  rule  in  this  state 
puts  the  burden  as  to  contributory  negli- 
gence on  the  plaintiff.  It  is  said  in  Walker 
V.  Westfield,  39  Vt.  253,  that  to  make  a  case 
upon  which  the  plaintiff  can  safely  rest  he 
must  submit  evidence  upon  which  the  jury 
would  be  authori2sed  to  find  affirmatively 
that  no  want  of  care  on  his  part  contributed 
to  the  accident.  In  Bovee  y.  Danville,  53 
Vt.  189,  the  court  declared  this  to  be  the 
doctrine  of  all  our  cases,  and  expressly  repu- 
diated any  language  that  might  seem  to  in- 
dicate the  contrary.  This  court  has  applied 
the  rule  in  cases  where  death  has  resulted 
from  an  unobserved  accident.  In  Hyde  v. 
Jamaica,  27  Vt.  445',  the  intestate  was 
drowned  while  attempting  to  drive  through 
a  stream  at  a  ford  way.  No  one  saw  him 
after  he  entered  the  stream,  and  there  was 
nothing  to  indicate  the  particular  manner 
in  which  the  accident  occurred.  It  was  as- 
sumed, in  disposing  of  the  case,  that  the 
intestate  was  not  in  fault  in  attempting  to 
cross  the  stream.  But  it  was  considered 
that  the  law  required  the  exercise  of  due 
care  while  iii  the  stream,  and  that  this  could 
not  be  presumed,  but  was  a  fact  for  the 
plaintiff  to  establish.  But  it  is  not  neces- 
sary that  the  evidence  be  that  of  an  eye- 
witness. In  Lazelle  v.  Newfane,  69  Vt.  306, 
37  Atl.  1045,  the  plaintiff  was  so  injured 
that  he  lost  all  recollection  of  what  oc- 
curred, and  the  person  riding  with  him 
was  killed.  The  accident  occurred  on  a 
bridge,  and  the  injuries  were  caused 
by  going  over  the  log  which  formed  a 
guard  rail  on  the  side  of  the  bridge.  The 
plaintiff  had  a  gentle,  manageable,  and  safe 
horse,  with  which  he  was  familiar,  and  was 
driving  towards  the  bridge  on  a  walk  when 
last  seen.  The  wheel  tracks  showed  that 
the  horse  came  upon  the  bridge  properly,  and 
then  cramped  the  wagon  and  backed  it 
against  and  over  the  log.  The  court  con- 
sidered that  these  circumstances  were  evi- 
dence tending  to  show  that  the  plaintiff  was 
in  the  exercise  of  due  care.  The  opinion 
says  that  from  these  facts  "tlie  jury  might 
well  infer  that  the  plaintiff,  presumably 
possessing  the  common  instincts  of  self- 
preservation,  did  not  contribute  in  any  de- 
gree to  the  accident."  The  writer  of  this 
opinion  dissented  in  that  case,  but  his  dis- 
sent failed  to  be  noted.  It  would  seem, 
however,  upon  a  review  of  the  opinion,  that 
tiu'  clause  quoted  does  not  refer  to  a  pre- 
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sumption  in  aid  of  the  finding  that  the 
plaintiff  was  driving  with  due  ciire,  but  To 
a  presumption  thnt  the  plaintiff,  when  sud- 
denly imperiled  by  the  backing  of  a  horse 
without  his  fault,  did  all  that  he  could  to 
save  himself.  This  view  relieves  the  opinion 
of  any  erroneous  suggestion  that  might  oth- 
erwise be  found  in  it.  It  certainly  was  not 
intended  to  limit  the  opening  propcteition  of 
the  opinion  that  the  burden  was  on  the 
plaintiff  to  show  that  he  was  not  guilty  of 
contributory  negligence  in  any  degree. 

The  Lazelle  Case  was  cited  in  Boy  den  v. 
Fitchburg  R.  Co.  72  Vt.  89,  47  Atl.  409. 
In  that  case  the  intestate  and  his  three  com- 
panions were  killed  while  attempting  to 
cross  a  double- tracked  road  after  the  pas- 
sage of  a  train  on  the  nearer  track,  by  a 
train  coming  from  the  opposite  direction  on 
the  farther  track.  It  was  stated  at  the  out- 
set that  the  burden  was  on  the  plaintiff  to 
show  that  the  intestate  and  his  companions 
were  not  guilty  of  contributory  negligent. 
But,  in  passing  upon  defendant's  motion 
that  a  verdict  be  directed  for  a  failure  in 
this  respect,  after  referring  to  evidence 
which  tended  to  show  that  the  track  could 
have  been  seen  in  the  direction  of  the  ap- 
proaching train  for  a  considerable  distance, 
the  court  said:  "It  may  be  reasonably  in- 
ferred from  the  circumstances,  taking  into 
consideration  the  disposition  of  persons  to 
take  care  of  themselves  and  avoid  injury, 
that,  while  waiting  for  the  freight  train  t4) 
pass,  and  until  they  started  along,  the  de- 
cedent and  his  companions  looked  and  lis- 
tened to  guard  against  any  westbound  train 
which  might  be  approaching  on  the  norther- 
ly track."  This  follows  the  Lazelle  Case,  as 
it  might  naturally  be  construed,  but  is 
clearly  inconsistent  with  our  established 
doctrines.  The  instinct  of  self-preaen-a- 
tion  cannot  be  made  the  basis  of  a  presump- 
tion that  due  care  was  exercised,  where 
the  burden  of  proving  due  care  is  placed  on 
the  plaintiff.  Nor  do  we  consider  this  in- 
stinct entitled  to  a  recognition  inconsistent 
with  our  rule.  The  presumption  that  one 
who  realizes  his  peril  will  do  what  he  can 
to  save  himself  is  quite  different  from  a 
presumption  that  one  will  be  prudent  and 
not  inbur  danger.  A  multitude  of  acci- 
dents result  from  the  occasional  careless- 
ness of  people  who  are  generally  prudent. 
**The  careless  act  usually  prece'des  the 
moment  when  the  natural  instincts  of  self- 
preservation  are  aroused."  Chase  v. 
Maine  C.  R.  Co.  77  Me.  62,  52  Am.  Rep. 
744.  Moreover,  the  requirement  of  due  care 
cannot  be  satisfied  in  this  jurisdiction 
without  looking  and  listening,  and  the  per- 
formance of  this  duty  cannot  be  inferred 
from  the  fact  of  opportunity  without  re- 
lieving  the   plaintiff    from    the  burden  of 
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tfhowing  the  required  care.  We  could  not 
follow  the  courts  which  make  an  exception 
in  cases  where  the  injured  party  is  killeJ 
and  there  is  no  evidence  re<varding  his 
conduct,  without  departing  from  the  hold- 
ing in  Hyde  r.  Jamaica.  But,  if  the  views 
expressed  in  the  Boy  den  Case  were  held  to 
be  consistent  with  our  decisions,  the  appli- 
cation made  of  them  could  not  be  sustained ; 
for  there  were  witnesses  in  that  case  who 
saw  the  occurrence,  and  all  the  authorities 
hold  that  there  is  no  room  for  a  presump- 
tion of  due  care  when  there  is  direct  evi- 
dence on  the  subject.  We  conclude,  there- 
fore, that  there  is  no  presumption  that 
plaintiff's  intestate  was  in  the  exercise  of 
due  care,  and  that  the  case  must  be  dis- 
posed of  on  the  evidence  submitted.  The 
intestate  was  under  observation  as  he  ap- 
proached the  track,  and  almost  until  the 
moment  of  the  accident.  The  undisputed 
testimony  is  that  he  was  walking  rapidly, 
and  looking  straight  ahead  as  he  passed 
along  the  crossing,  and  that,  when  last 
sc  on,  he  had  entered  the  space  between  the 
siding  and  the  main  track,  and  was  still 
looking  and  walking  straight  ahead.  There 
is  no  circumstance  disclosed  by  the  evidence 
that  tends  to  show  that  he  was  mindful  of 
the   risk   incurred. 

It  is  claimed,  further,  that  the  view  was 
so  obstructed  by  the  cars,  and  the  speed  of 
the  engine  so  great,  that,  if  the  deceased 
had  looked  for  a  train,  his  looking  would 
have  been  of  no  avail.  This  leaves  out  of 
consideration  the  fact  that  the  deceased, 
very  hard  of.  hearing  at  best,  had  his  cap 
pulled  over  his  ears.  But  the  question  will 
be  taken  up  independently  of  this  circum- 
stance. It  is  said  that,  if  the  deceased  had 
deen  the  engine,  he  would  not  have  had 
time  to  get  off  the  track.  The  question  is 
rather  whether  he  could  and  should  have 
seen  the  engine  in  time  to  have  kept  off  the 
track.  The  deceased  was  familiar  with 
every  feature  of  the  situalion.  The  case 
leaves  the  side  track  to  the  north  un- 
obstructed, so  the  last  look  should  have 
been  to  the  south.  The  deceased's  move- 
ments were  not  dependent  on  the  control  of 
a  team,  and  the  arrest  of  his  forward  move- 
ment could  have  been  practically  instan- 
taneous. There  is  no  evidence  that  brings 
the  end  car  on  the  siding  nearer  to  the  cross- 
ing than  30  feet.  Here  we  are  met  by  the 
fact  that  there  is  no  evidence  as  to  the  de- 
gree of  the  curve.  The  only  evidence  in 
the  case  that  covers  this  point,  and  thus 
completes  the  description  of  the  location,  is 
the  testimony  of  two  witnesses,  who  gave 
the  position  of  the  cars  and  their  jud<;mont 
as  to  the  distance  a  person  approaching  the 
track  could  have  seen  to  the  south.  The 
witness  most  favorable  to  the  plaintiff  stat- 
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ed  that  in  his  judgment  a  person  4  feet 
from  the  oast  rail  could  not  have  seen  down 
the  track  more  than  10  or  12  rods.  The 
.  plaintiff  ignores  this  evidence,  and  bases  her 
claim  wholly  upon  mathematical  calcula- 
tions, in  which  assumptions  supply  the 
place  of  satisfactory  information  regarding 
the  curve.  But  we  have  evidence  sufficient- 
ly definite  to  enable  us  to  use  the  estimate 
of  the  witness  understand  ingly.  If  we 
treat  the  speed  of  the  engine  as  60  miles  an 
hour,  the  highest  estimate,  and  assume  that 
a  person  walking  rapidly  covers  4  miles  an 
hour,  as  is  assumed  by  the  plaintiff,  the  de- 
ceased would  go  1  foot  while  the  engine  was 
going  15,  or  2%  feet,  the  ordinary*  step  of 
a  man  walking  rapidly,  while  the  engine 
was  going  37 Vj  feet.  Then,  if  we  assume 
that  the  deceased  had  just  stepped  over  the 
east  rail  when  struck,  which  is  as  far  as 
the  evidence  can  be  claimed  to  indicate,  the 
engine  would  have  been  75  feet  away  when 
the  deceased  was  4  feet  from  th6  track,  or 
2  steps  back  from  the  position  in  which  he 
was 'struck.  Upon  this  basis  it  would  seem 
that  the  deceased  must  have  taken  the  step 
preceding  that  which  brought  him  over  the 
nearest  rail,  with  the  engine  in  plain  view. 
If,  instead  of  taking  that  step,  he  had 
taken  a  step  to  the  rear,  he  would  have  re- 
mained in  safety.  But  this  treatment  of 
the  matter  is  not  presented  as  the  basis  of 
our  conclusion.  The  niceties  and  assump- 
tions of  the  calculation  are  not '  essential ; 
for  if  the  deceased,  when  4  feet  from  the 
rail,  could  have  seen  the  track  for  the  10 
rods  estimated  by  the  witness,  165  feet,  it 
certainly  cannot  be  said  that,  iif  he  had  been 
looking  as  he  reached  that  point,  his  pru- 
dence would  have  availed  him  nothing. 

It  is  also  claimed  that  a  verdict  cannot 
be  directed  in  a  case  where  the  jury  have 
been  permitted  to  view  the  premises,  inas- 
much as  the  things  they  have  seen  are  evi- 
dence, and  may  embrace  matters  that  are 
not,  and  perhaps  could  not  be,  included  in 
the  case  as  sent  up.  We  cannot  accept  this 
view.  If  there  is  nothing  in  the  case  sub- 
mitted to  the  court  that  tends  to  show  an 
exercise  of  care,  or  something  that  in  law 
excuses  it,  the  court  will  not  reverse  the 
judgment  on  the  conjecture  that  the  jury 
may  have  seen  something  not  shown  by  the 
exceptions. 

Judgment  affirmed. 

Hall,  SupiTior  Judge,  dissenting: 
I  am  unable  to  assent  to  the  opinion  of 
tlie  majority  of  the  court,  because  in  my 
view  it  fails  to  recognize  a  sound  principle 
of  law  accepted  by  this  court  a  decade  ago, 
and,  in  effect,  overrules  two  well-considered 
cases  of  this  court.  On  trial  of  said  cause, 
after  plaintiff  rested,  the  court,  on  motion 
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of  defendant,  directed  a  verdict  for  the  de- 
fendant, upon  the  ground  that  the  plaintiff 
had  not  shown  that  her  intestate  was  free 
from  contributory  negligence.  In  consider- 
ing the  question  whether  the  court  erred, 
the  evidence  must  be  taken  in  its  most 
favorable  light  for  the  plaintiff.  Boy  den  v. 
Fitchburg  R.  Co.  72  Vt.  89,  47  Atl.  409; 
Smith  V.  New  York  C.  &  H.  R.  R.  Co.  177 
N.  Y.  224,  69  N.  E.  427.  If  there  are  op- 
posing inferences  to  be  drawn  from  the 
evidence  and  circumstances  bearing  upon 
the  question  of  contributory  negligence,  it 
was  the  duty  of  the  court  to  submit  that 
question  to  the  jury.  This  proposition  has 
been  too  long  and  too  well  settled  to  call 
for  authorities.  The  inferences  which  a 
court  might  draw  from  the  evidence  are 
not  controlling.  The  question  is.  What  in- 
ferences might  a  jury  legitimately  and 
reasonably  draw  therefrom?  Boyden  v. 
Fitchburg  R.  Co.  72  Vt.  96,  47  Atl.  409. 
-  While  the  statement  of  facts  in  the  ma- 
jority opinion  does  not  differ  materially 
from  the  following,  I  have  recited  cerlain 
facts  appearing  in  the  record  (not  recited 
in  the  majority  statement),  especially  with 
reference  to  the  character,  habits,  and 
caution  of  plaintiff's  intestate,  which  seem 
to  me  to  have  an  important  bearing  upon 
the  question  of  contributory  negligence.  At 
W^allingford  yard  on  the  date  in  question 
the  defendant's  main  line  ran  northerly 
and  southerly  on  a  curve,  with  the  bend 
towards  the  west, — the  degree  did  not  ap- 
pear. On  the  east  side  of  the  main  line, 
running  to  a  point  north  of  where  the  acci- 
dent occurred,  there  was  a  switch  track  or 
siding.  Running  from  the  depot  on  the 
east  side  of  the  switch  track  to  a  point  ne^r 
the  crossing  where  the  accident  occurred 
was  a  spur  track.  On  the  switch  track  or 
siding  there  were  3  or  4  box  freight  cars, 
on  the  south  side  of  the  crossing,  the  near- 
est within  30  feet  of  it.  At  the  north  side 
of  the  spur  track  there  was  a  platform  for 
loading  cars.  Beside  it  was  a  pile  of  pulp 
wood  (the  north  end  within  16  feet  of  the 
crossing)  of  15  or  20  cords,  ranging  from 
6  to  8  feet  in  height;  and  there  were  a  few 
cars  on  the  spur  track.  It  did  not  appear 
how  far  it  was  from  the  spur  track  to  the 
siding,  but  from  the  siding  to  the  main 
track  was  about  10  feet.  (The  majority 
opinion  adopts  "5"  feet.  There  was  evi- 
dence tending  to  show  that  it  was  "5"  feet 
and  that  it  was  "10"  feet.  I  adopt  that 
most  favorable  to  plaintiff.)  It  was  in 
evidence  that  you  could  not  see  southerly 
from  the  crossing,  on  the  main  line,  until 
within  3  or  4  feet  of  it  (and  when  within 
the  zone  of  danger),  and  then  only  10  or 
12  rods.  It  did  not  appear  how  far  south 
of  the  crossing  the  de^wt  was,  or  the  size  or  " 
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oxact  location  of  it,  except  that  it  ma  on 
the  east  side  of  the  main  line.  From  south 
of  the  depot  running  along  beside  the  spur 
was  a  traveled  road  leading  north  of  the 
crossing,  called  ^'Railroad  street."  The 
crossing,  where  the  accident  occurred,  was 
on  a  street  called  "Mill  lane,''  running  in 
an  easterly  and  westerly  direction. 

On  the  evening  of  the  accident.  Sunday, 
January  3,  1904,  it  was  cold  and  blustering, 
with  the  thermometer  20  degrees  below  zero, 
and  the  wind  blowing  from  the  north ;  there 
had  been  a  fall  of  light  snow,  and  snow  was 
in  the  air;  some  lights  had  been  lit.  The 
accident  occurred  from  a  quarter  to  half 
past  6  in  the  evening.  Defendant  was  run- 
ning a  "wild  engine"  towards  the  north 
very  fast, — two  witnesses  say  at  the  rate  of 
a  mile  a  minute;  several  witnesses,  located 
at  different  places,  say  it  was  running  very, 
very  fast,  that  the  fact  was  commented  upon 
at  the  time, — ^and  the  engine  did  not  slovt 
up  while  passing  through  the  village. 
There  was  no  headlight  and  no  warning  by 
blowing  a  whistle  (except  at  a  crossing 
about  l^  mile  below  and  southerly  of  the 
station)  or  ringing  the  bell.  When  the 
engine  passed  through  the  yard  it  was  emit- 
ting clouds  of  smoke  and  steam,  that 
settled  down  around  it  so  that  it  could 
hardly  be  seen;  the  smoke  and  steam  re- 
maining for  a  minute  or  more  after  the 
engine  passed.  Some  said  there  was  a  loud 
rumbling  noise,  but  this  was  not  noticed  by 
a  witness  7  or  8  rods  west  of  where  the  acci- 
dent occurred.  He  testified  that  clouds  of 
steam  and  smoke  wer«  all  arpund  the  en- 
gine; that  the  smoke  and  steam  from  the 
engine,  when  7  or  8  rods  away,  was  what 
attracted  his  and  his  brother's  attention. 
While  two  regular  trains  ran  through 
Wallingford  Sunday,  it  was  unusual  to 
run  "wild  engines  on  Sunday."  It  must 
be  conceded  that,  by  reason  of  the  location 
of  the  track,  the  pile  of  pulp  wood  and  cars, 
as  well  as  the 'curve  that  obstructed  the 
vision  until  close  to  the  main  track,  the 
speed  at  which  this  "wild  engine"  was  run 
on  Sunday  evening,  without  headlight,  not 
slowing  up  in  the  village,  nor  giving  warn- 
ing, was  gross  negligence. 

The  decedent  was  a  man  forty-six  years 
old,  sober,  industrious,  with  a  wife  and 
three  children,  and  a  good  provider.  His 
son,  who  was  nineteen  years  old  when  his 
father  was  killed,  testified  that,  while  he 
was  deaf,  they  had  no  difficulty  in  convers- 
ing with  him;  that  he  was' more  cautious 
than  people  generally.  In  cross-examina- 
tion he  was  asked,  ''So  tlint  any  person 
about  to  cross  that  crossing  would  feel  it 
jar?"  He  answered:  "Yes,  sir;  and  he 
(referring  to  his  father)  naturally  would, 
because  he  was  very  cautious;  he  was  more 


i908. 


SHUM  V.  RUTLAND  R.  CO. 


970 


cautious  than  people  generally."  In  re- 
direct he  said,  "Always  very  cautious,  any 
noise,  when  a  train  would  be  going  by  the 
house,  he  would  always  know  just  as  quick 
'as  the  rest  of  us."  Decedent's  house  was  a 
short  distance  east  of  the  crossing,  and  he 
went  over  that  crossing  for  years,  four 
times  a  day  to  and  from  his  work,  and  was 
perfectly  familiar  with  it.  On  the  night 
in  question  he  left  his  house  to  get  a  Sun- 
day paper,  somewhere  down  on  Railroad 
street.  Returning,  he  started  to  cross  the 
tracks,  and  his  body  was  found,  with  the 
left  leg  severed,  about  %  mile  north,  on  the 
following  morning.  No  one  saw  him  when 
the  accident  occurred,  or  could  tell  just  how 
it  occurred. 

Railroad  street  was  4  or  5  rods  wide  at 
the  crossing.  A  lady  in  the  corner  house 
on  the  east  side,  southeast  of  the  crossing, 
looking  diagonally  through  the  north  win- 
dow, saw  the  back  and  side  of  a  man  for  an 
instant  only,  but  not  plain  enough  to  know 
who  it  was.  She  thought  he  was  tall,  but 
could  not  tell  whether  he  was  large  or 
small, — she  emphasizes  that  it  was  only  a 
second  by  repeating  that  word  several 
times.  She  thougtit  he  was  between  the 
main  track  and  siding.  She  did  not  testify 
whether  standing  still  or  walking.  She 
could  not  tell  whether  he  had  on  a  cap 
or  not.  She  heard  the  engine,  but  did  not 
see  it.  She  was  not  much  alarmed;  for 
she  thought  if  he  went  straight  across 
he  would  get  across,  but  if  he  did  not  go 
straight  across,  he  might  get  hurt.  An- 
other lady,  who  was  a  witness,  lived  in 
the  second  house  east  of  the  corner,  on 
Mill  lane.  She  heard  the  engine,  and  got 
up  and  went  and  looked  out  of  the  win- 
dow, and  saw  a  tall,  slim  man,  whom  she 
did  not  know,  going  west  towards  the 
railroad  crossing,  almost  onto  the  switch. 
When  the  engine  paased,  the  smoke  and 
steam  hid  him.  The  smoke  and  steam  was 
down  towards  the  track,  and  lingered  for  a 
minute  or  two.  There  was  lots  of  fire  as 
the  engine  passed,  and  the  snow  flew.  She 
said  the  man  she  saw  was  walking  fast, 
with  his  cap  pulled  down  over  his  ears,  with 
his  hands  in  his  pockets,  looking  straight 
ahead,  so  that  he  could  see  anything  in  his 
way.  The  thought  came  into  her  mind  that 
he  might  be  harmed  by  the  engine.  The 
witness  before  alluded  to,  who,  with  his 
brother,  was  a  short  distance  west  of  the 
track,  did  not  see  Shuni  at  all. 

It  cannot  be  claimed,  in  the  circum- 
stances, the  location  of  the  houses,  the  time 
in  the  evening,  the  casual  seeing  of  a  man 
w^hom  they  did  not  recognize,  that  the  tenor 
of  the  evidence  of  the  two  ladies  is  very 
satisfactory,  or  that  a  jury  would  have 
found,  from  such  evidence,  that  plaintiff's 
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intestate  was  guilty  of  contributory  negli- 
gence. Still  the  majority  opinion,  with  no 
other  basis  than  the  evidence  of  the  two 
witnesses  just  referred  to,  who  were  in 
houses  east  of  Railroad  street,  says:  **The 
intestate  was  under  observation  as  he  ap- 
proached the  track,  and  almost  until  the 
moment  of  the  accident.  The  undisputed 
evidence  is  that  he  was  walking  rapidly, 
and  looking  straight  ahead  as  he  passed 
along  the  crossing,  and  that,  when  last 
seen,  he  had  entered  the  space  between  the 
siding  and  the  main  track,  and  was  still 
looking  and  walking  straight  ahead."  An 
instantaneous  looking  through  a  window, 
diagonally,  without  being  able  to  dis- 
tinguish the  person,  can  hardly  be  called 
"observation."  At  the  time  these  witnesses 
saw  him  it  would  have  been  absoluteljr^ use- 
less to  have  looked  south,  for  he  could^'^iot 
have  seen  past  the  wood  cars  until  he  liad 
walked  several*  feet  farther,  and  then  only 
when  so  near  the  main  line  as  to  be  in  the 
"zone  of  danger."  The  fact  is  beyond  cavil 
that  no  one  saw  him  whi^n  decedent  could 
have  seen  or  apprehended  danger. 

Again,  the  majority  opinion  assumes  that 
he  was  traveling  at  the  rate  of  4  miles  an 
hour.  If  so,  witness  Pickett  and  his 
brother  must  have  seen  him.  While  one 
witness  uses  the  word  "rapidly"  as  applied 
to  his  walking,  it  must  be  borne  in  mind 
that  it  was  very  cold,  the  wind  was  blow- 
ing from  the  north,  and  ihe  ground  was 
frozen.  It  is  submitted  that  3  miles  an 
hour  would  be  rapid  under  such  conditions. 
The  engine  was  running  at  the  rate  of 
about  85  feet  per  second.  It  would  only 
take  two  seconds  from  the  time  it  came  in 
sight,  near  the  main  track,  for  it  to  pass. 
The  witnesses- on  the  opposite  side  heard  no 
signal,  and  their  attention  was  attracted 
only  by  the  escaping  smoke  and  steam. 
Just  what  transpired  in  two  or  three  sec- 
onds no  one  knows.  As  that  "wild  engine" 
came  bowling  along,  surrounded  by  smoke 
and  steam  and  snow,  without  warning 
plaintiff's  intestate  was  caught,  aiid  carried 
to  his  death,  just  how  no  one  can  con- 
jecture. We  know  that  his  left  leg  was  cut 
off,  his  right  arm  broken,  and  he  was  badly 
bruised,  but  none  of  these  injuries  give  a 
clue  as  to  how  he  was  struck  or.  caught. 

The  burden  of  proof  was  upon  the  plain- 
tiff to  show  that  decedent  was  not  guilty 
of  contributory  negligence.  While  in  this 
state  it  cannot  be  presumed,  as  matter  of 
law,  that  the  decedent  was  in  the  exercise 
of  due  care  and  prudence,  it  must  be  con- 
ceded that,  if  the  facts  and  circumstances 
tend  to  show  that  plaintiff's  intestate  was 
in  the  exercise  of  due  care  and  prudence, 
that  question  should  have  been  submitted 
to  the  jury.     Dresser  on  Employer's  Lia* 


080 


VERMONT  SUPREME  COURT. 


Mat, 


bility  (page  376),  referring  to  statea  where 
the  rule  is  similar  to  our  own,  says:  *'It 
must  in  some  way  appear  from  the  plain- 
tiff's evidence  that  he  exercised  c>ire.  But 
.  .  .  direct  affirmative  evidence  of  the  plain- 
tiff's care  is  not  required,  and  his  due  care 
may,  upon  all  the  circumstances,  be  inferred 
from  absence  of  fault."  In  Mayo  v.  Boston  & 
M.  R.  Co.  104  Mass.  137,  it  is  held  that,  "to 
sustain  an  action  for  an  injury  received  by 
the  plaintiff  through  the  defendant's  negli- 
gence, it  is  not  necessary  for  the  plaintiff 
to  prove  due  care  on  his  part  by  directly 
affirmative  evidence,  but  the  inference  of 
such  care  may  be  drawn  from  the  ab- 
sence of  all  appearance  of  fault,  either 
positive  or  negative,  on  his  part,  in  the 
circumstances  under  which  the  injury  was 
received."  Robinson,  J.,  in  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Parish,  28  Ind.  App. 
189,  91  Am.  St.  Rep.  120,  62  N.  E.  514, 
well  says:  "Slight,  positive  testimony, 
whether  circumstantial  or  otherwise,  when 
taken  in  connection  with  the  instincts  of 
self-preservation,  and  the  desire  to  avoid 
pain  or  injury  to  one's  self,  may  be  suf- 
ficient to  support  a  conclusion  that  one  who 
suffers  injury  did  not  help  to  bring  it  upon 
himself;"  and  cites  Allen  v.  Willard,  57 
Pa.  374;  Chicago,  B.  &  Q.  R.  Co.  v.  Gunder- 
son,  174  111.  495,  61.  N.  E.  708;  Hopkinson 
V.  Knapp  &  S.  Co.  92  Iowa,  328,  60  N.  W. 
653;  Greenleaf  v.  Illinois  C.  R.  Co.  29 
Iowa,  14,  4  Am.  Rep.  181;  Gay  v.  Winter, 
34  Cal.  163;  Evansville  Street  R.  Co.  v. 
Gentry,  147  Ind.  408,  37  L.R.A.  378,  62 
Am.  St.  Rep.  421,  44  N.  E.  311;  Cincinnati, 
H.  &  D.  R.  Co.  V.  McMullen,  117  Ind.  439, 
10  Am.  St.  Rep.  67,  20  N.  E.  287;  Illinois 
C.  R.  Co.  V.  Nowicki,  148  111.  29,  35  N.  E. 
358;  Citizens'  Street  R.  Co.  v.  Ballard,  22 
Ind.  App.  151,  52  N.  E.  729.. 

What  are  the  facts  and  circumstances 
making  in  plaintiff's  favor?  Negligence  is 
a  shorta^  of  duty  which  one  owes  to  an- 
other. It  is  not  presumed.  Contributory 
negligence  has  this  additional  feature:  It 
is  a  shortage  of  duty  which  one  owes  to 
himself.  If  negligence  cannot  be  presumed, 
how  much  less  can  contributory  negligence. 
Mr.  Shum  approached  that  crossing  with 
full  knowledge  as  to  conditions,  so  far  as 
pulp  wood,- cars,  and  obstructed  vision  were 
concerned.  This  ,  was  a  circumstance 
prompting  care.  He  was  of  mature  age, 
with  a  family  dependent  upon  him.  temper- 
ate, prudent,  and  "more  cautious  than  men 
in  general."  While  it  is  true  that  he  was 
deaf,  it  is  common  knowledge  that,  when 
one  faculty  is  impaired,  others  take  up  its 
work.  And  the  evidence  shows  that  "any 
noise,  when  a  train  would  be  going  by  the 
house,  he  would  always  know  just  as 
quick  as  the  rest  of  us."  His  wife  said  he 
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always  felt  a  jar;  they  attracted  hia  atten- 
tion by  stamping  on  the  floor. 

It  is  said  in  the  majority  opinion  that 
"the  case  leaves  the  side  track  to  the  north 
unobstructed,  so  the  last  look  should  have 
been  to  the  south."  I  cannot  subscribe  to 
this.  It  is  the  calm  deliberation  of  the 
jurist,  not  upon  the  ground,  nor  in  the 
presence  of  danger,  but  in  the  quiet  and 
security  of  hia  study.  Such  deliberation 
has  never  been,  and,  in  my  opinion,  never 
should  be,  the  test.  No  man  la  required  to 
use  greater  caution  than  that  of  a  man  of 
ordinary  care  and  prudence  in  the  same 
circumstances.  Had  he  looked  aouth  and 
seen  nothing,  and  then  looked  north,  dur- 
ing the  time  occupied,  the  engine  would 
have  been  down  upon  him  without  warning. 

The  majority  opinion  says  that  ''it  is  not 
necessary  that  the  evidence  be  that  of  an 
eyewitness,"  and  quotes  from  Lazelle  v. 
Newfane,  69  Vt.  306,  37  Atl.  1045:  "Xhe 
jury  might  well  infer  that  the  plaintiff, 
presumably  possessing  the  common  in- 
stincts of  self-preservation,  did  not  con- 
tribute in  any  degree  to  the  accident," — 
but  criticises  and  attempts  to  limit  the 
scope  of  that  decision.  *In  my  opinion  the 
quotation  is  a  sound  proposition,  and  the 
instinct  of  aelf-preaervation  ahould  have 
been  weighed  with  other  evidence  and 
circumstances  in  the  case  tending  to  show 
that  plaintiff'a  intestate  was  nob  guilty  of 
contributory  negligence.  Had  this  been 
done,  who  will  question  but  what  there  were 
opposing  inferences  to  be  drawn  from  the 
evidence  ?  What  would  a  jury,  whose  special 
province  it  is  to  pass  upon  auch  queations, 
have  said?  The  answer  is  self-evident 
After  the  decision  in  Lazelle  y.  Newfane, 
supra,  and  the  decision  in  Boyden  v.  Fitch- 
burg  R.  Co.  72  Vt.  89,  47  Atl.  409,  the  pro- 
fession understood  that  Vermont  was  pla- 
cing herself  in  line  with  the  decisions  of 
other  states,  and  that,  if  no  one  saw  the 
decedent  when  killed,  it  would  be  presumed 
that  he  was  exercising  due  care;  but,  if 
those  cases  are  not  to  be  construed  as  going 
to  that  extent,  if  the  case  at  bar  is  to 
be  measured  by  the  standard  of  either,  it 
should  have  been  submitted  to  the  jury 
upon  the  question  of  contributory  negli- 
gence. Quoting  from  the  opinion  of  Taft, 
J.:  "To  entitle  the  plaintiff  to  recover,  it 
was  not  necessary  that  there  should  have 
been  an  eyewitness  to  the  transaction,  who 
can  be  called  to  testify  to  the  circumstances 
attending  the  accident.  The  direct  testi- 
mony of  a  person  witnessing  the  accident 
is  not  required.  The  manner  of  the  acci- 
dent, the  cause  of  it,  and  the  fault,  if  any 
of  either  party,  may  be  inferred  from  the 
facts  shown  and  detailed  by  the  witnesses." 

In  another  part  of  the  opinion  the  court 
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says !  "The  jury  might  well  infer  that  the 
plaintifT,  presumably  jwasessing  the  com- 
mon instincts  of  self- preservation,  did  not 
contribute  in  any  de;:;ree  to  the  accident." 
Again:  "They  could  infer,  from  the 
circumstances  shown  by  the  testimony,  the 
neglect  of  the  town,  the  proximate  cause  of 
the  accident,  and  that  the  plaintiff  was 
without  fault."  In  Boyden  v.  Fitchburg  R. 
Co.  Watson,  J.,  on  page  94  of  72  Vt.,  after 
referring  to  the  negligence  of  defendant, 
says:  "It  may  be  reasonably  inferred  from 
the  circumstances,  taking  into  considera- 
tion the  disposition  of  persons  to  take  care 
of  themselves  and  avoid  injury,  that,  while 
waiting  for  the  freight  train  to  pass,  and 
until  they  started  along,  the  decedent  and 
his  companions  looked  and  listened  to  guard 
against  any  west-bound  train  which  might 
be  approaching  on  the  northerly  track." 
I^zelle  V.  Newfane  and  Baltimore  &  0.  R. 
Co.  V.  Griffith,  159  U,  S.  603,  40  L.  ed.  274, 
16  Sup.  Ct.  Rep.  105,  are  cited,  and  the 
court  concludes,  "and,  not  seeing  nor  hear- 
ing any,  thought  it  safe  to  cross."  Further 
on:  "A  jury  might  find  from  the  evidence, 
and  the  legitimate  and  reasonable  inferences 
therefrom,  that,  when  the  team  started  along, 
the  express  train  had  not  come  in  view,  with 
the  track  unobscured,  and  when  approach- 
ing, the  noise  made  thereby  so  mingled  with 
or  was  drowned  by  the  noise  of  the  freight 
train  that,  in  the  absence  of  the  usual  warn- 
ing by  whistle  or  bell,  the  decedent  and  his 
companions  were  deceived  into  thinking 
there  was  no  train  approaching."  The  de- 
cisions in  Lazelle  v.  Newfane  and  Boyden 
V.  Fitchburg  R.  Co.,  were  apparently  given 
after  mature  deliberation.  More  than  a  dec- 
ade has  elapsed  since  the  first,  and  nine 
years  since  it  was  followed  and  quoted  from 
with  approval  in  the  second  case.  In  the 
first  case  Start,  J.,  submitted  the  question 
to  the  jury.  The  opinion  of  the  court  was 
by  Taft,  J.,  was  concurred  in  by  Ross,  Ch. 
J.,  and  Rowell  and  Tyler,  JJ.  The  opinion 
in  the  last  case  was  by  Watson,  J.,  and  was 
concurred  in  by  Rowell,  Tyler,  Start,  and 
Thompson,  J  J.  While  it  is  true  that  Mun- 
scn,  J.,  appears  as  dissenting,  no  dissenting 
opinion  was  given  by  him. 

The  majority  opinion,  referring  to  these 
decisions,  says  they  are  "clearly  inconsist- 
ent with  our  established  doctrines.  The 
instinct  of  self-preservation  cannot  be  made 
the  basis  of  a  presumption  that  due  care 
was  exercised,  where  the  burden  of  proving 
due  care  is  placed  upon  the  plaintiff.  Nor 
do  we  consider  this  instinct  entitled  to 
recognition  inconsistent  with  oui  rule." 
As  I  read  the  opinion,  it  does  away  with  the 
settled  and  accepted  law  since  Lazelle  v. 
Newfane  and  Boyden  v.  Fitchburg  R.  Co., 
but  the  majority  opinion  leaves  the  profcs- 
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sion  to  speculate  as  to  how  much,  if  any,  of 
the  law  laid  down  in  those  cases  is  still  the 
law  in  this  state.  Those  decisions  are  in 
line  with  the  judicial  utterances  of  the  high- 
est court  in  the  land,  and  with  the  later  de- 
cisions of  a  large  number  of  states,  among 
which  may  be  numbered  the  United  States 
Supreme  Court,  the  Federal  courts,  Maine, 
New  Hampshire,  Rhode  Island,  New  York, 
Pennsylvania,  Wisconsin,  Michigan,  Mis- 
souri, Illinois,  Iowa,  Maryland,  Indiana, 
California,  and  others.  If  uur  decisions  are 
in  conflict  with  doctrines  established  by  our 
court  before  the  decisions  were  rendered,  is 
that  a  reason  why  they  should  be  reversed, 
the  hands  turned  back  upon  the  dial,  and 
we  go  back  to  a  decision  that  is  arbitrary, 
and  so  severe  that,  regardless  of  the  fact 
if  there  was  no  eyewitness  to  the  circum- 
stances attending  death  by  negligence,  the 
decedent's  next  of  kin  are  without  remedy, 
because  they  cannot  show,  by  direct  and 
positive  evidence,  freedom  from  negligence? 
Mr.  Wigmore,  in  his  work  on  Evidence 
(volume  4,  §  2670),  says:  "The  natural  in- 
stincts of  human  conduct,  with  reference  to 
care  or  negligence  at  the  time  of  danger, 
may  be  considered." 

It  may  be  well  to  quote  from  some  of  the 
decisions.  Mr.  Justice  McKenna  in  Balti- 
more &  P.  R.  Co.  V.  Landrigan,  191  U.  S. 
461,  48  L.  ed.  262,  24  Sup.  Ct.  Rep.  137, 
says:  "There  was  no  error  in  instructing 
the  jury  that,  in  the  absei;ice  of  evidence  to 
the  contrary,  there  was  a  presumption  that 
the  deceased  stopped,  looked,  and  listened. 
The  law  was  so  declared  in  Texas  &  P.  R. 
Co.  V.  Gentry,  163  U.  S.  363,  366,  41  L.  ed. 
186, 192, 16  Sup.  Ct.  Rep.  1 104.  .  .  ,  The 
presumption  is  founded  on  a  law  of  nature. 
We  know  of  no  more  universal  instinct  than 
that  of  self-preservation, — none  that  so  in- 
sistently urges  to  3are  against  injury.  It 
has  its  motives  to  exercise  in  the  fear  of 
pain,  maiming,  and  death.  There  are  few 
presumptions  based  on  human  feelings  or 
experience  that  have  surer  foundation  than 
that  expressed  in  the  instruction." 

Doe,  Ch.  J.,  in  Huntress  v.  Boston  &  M. 
R.  Co.  66  N.  H.  186,  49  Am.  St.  Rep.  600, 
34  Atl.  164,  says:  **When  there  is  no  evi- 
dence of  insanity,  intoxication,  or  suicidal 
purpose,  and  no  evidence  on  the  question  of 
his  care,  except  the  instinct  provided  for 
the  preservation  of  animal  life,  it  may  be 
inferred  from  this  circumstantial  proof  that, 
for  some  reason  consistent  with  ordinary 
care  and  freedom  from  fault  on  his  part, 
his  attempt  to  cross  was  due  to  liis  in- 
adequate understanding  of  the  risk.**  This 
opinion  is  criticized  in  Wright  v.  Boston  & 
M.  R.  Co.  74  N.  H.  128,  8  L.R.A.(N.S.)  832, 
65  Atl.  687.  The  learned  judge  delivering 
the  opinion  concludes  as  follows:    "Whether 
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the  fact  that  the  deceased  in  this  case  was 
traveling  on  foot,  while  in  the  Huntress 
Case  the  deceased  was  riding  in  a  team, 
constitutes  an  important  distinction  between 
the  two  cases,  it  is  unnecessary  to  inquire. 
If  it  does  not,  the  Huntress  Case  must  be 
overruled."  Both  opinions  are  cited  that 
the  profession  may  determine  which  con- 
tains the  better  reasoning.  Many  New 
Hampshire  cases  are  in  line  with  the  Hun- 
tress Case.  This  presumption  is  in  the 
nature  of  evidence,  and  may  be  weighed  as 
such. 

In  Lyman  v.  Boston  &  M.  R.  Co.  66  N.  H. 
200,  11  L.R.A.  364,  20  Atl.  976,  it  is  held 
that,  although  proof  of  due  care  is  essential 
to  plaintiff's  case,  it  may,  in  the  absence  of 
evidence  to  the  contrary,  be  supplied  by  the 
presumption  "that  persons  of  mature  years, 
and  in  possession  of  their  senses,  are  ordi- 
narily prudent,  and  will  exercise  ordinary 
diligence  to  avoid  danger." 

In  Johnson  v.  Hudson  River  R.  Co.  20  N. 
Y.  65,  75  Am.  Dec.  375,  the  defendant  mo\ed 
for  a  nonsuit,  upon  the  ground  that  the 
plaintiff  had  not  shown  that  the  deceased 
himself  was  free  from  contributory  negli- 
gence. No  witness  saw  the  accident.  The 
court  said:  "The  absence  of  any  fault  on 
the  part  of  the  plaintiff  may  be  inferred 
from  circumstances,  and  the  disposition  of 
men  to  take  care  of  themselves  and  keep  out 
of  difficulty  may  properly  be  taken  into  con- 
sideration." 

In  Broadbent  v.  Chicago  &  G.  T.  R,  Co. 
(1896)  64  111.  App.  231,  it  was  held  that 
there  is  in  all  men  a  natural  instinct  of 
self-preservation,  and  such  instinct  is  an 
element  of  evidence  of  which  the  jury  may 
take  notice,  and,  in  the  absence  of  all  testi- 
mony upon  the  subject,  find  that  a  deceased 
party,  in  obedience  to  the  ordinary  instincts 
of  mankind,  exercised  that  care  for  his 
safety  which  a  prudent  man  in  the  same 
circumstances  would  have  made  use  of. 

In  Way  v.  Illinois  C.  I^.  Co.  40  Iowa,  346, 
the  court  said:  "The  instincts  prompting 
to  the  preservation  of  life  are  thrown  into 
the  scale  as  evidence,  like  the  presumptions 
of  sanity  and  innocence." 

In  Northern  C.  R.  Co.  v.  State,  29  Md. 
438,  96  Am.  Dec.  545,  it  is  said:  "These 
facts  and  all  the  circumstances  of  the  case 
were  proper  to  be  considered  by  the  jury; 
and,  in  connection  w^ith  these  facts  and 
circumstances,  it  was  competent  to  the  jury 
to  infer  the  absence  of  fault  on  the  part  of 
the  deceased,  from  the  general  and  known 
disposition  of  men  to  take  care  of  them- 
selves, and  to  keep  out  of  the  way  of  diffi- 
culty and  danger." 

In  Strong  v.  Stevens  Point,  62  Wis.  255, 
22  N.  W.  425,  deceased  was  last  seen  ap- 
proaching a  bridge,  in  which  waa  a  hole, 
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where  he  fell  and  was  killed.  It  was  held 
that  the  jury  might  find  that  the  accident 
occurred  without  culpable  negligence  on  the 
part  of  the  deceased.  This  case  is  cited 
with  approval  in  Schrunk  v.  St.  Joseph^  120 
Wis.  229,  97  N.  W.  946. 

In  Allen  v.  Willard,  67  Pa.  375,  it  was 
held  that  the  natural  instinct,  which  leads 
men  in  their  sober  senses  to  avoid  injury 
and  preserve  life,  is  an  element  of  evidence. 

In  Pennsylvania  R.  Co.  v.  W^eber,  76  Pa, 
157,  18  Am.  Rep.  407,  where  one  VA^eber  was 
killed  while  crossing  a  track,  the  judge  de- 
livering the  opinion  says:  "Whether  he 
stopped  or  not  before  driving  on  the  track 
is  matter  of  mere  inference  or  conjecture, 
and  cannot  with  certainty  be  known.  On 
the  one  hand  is  the  presumption  that  he 
stopped  to  look  and  listen.  He  was  well  ac- 
quainted with  the  crossing,  having  been  ac- 
customed to  drive  over  it  every  day,  and 
must  have  known  the  time  at  which  the 
regular  trains  passed.  He  had  the  high- 
est motive  to  take  the  necessary  precau- 
tion to  insure  his  safety,  and  the  presump- 
tion is  that  he  did.  On  the  other  hand,  it 
may  be  inferred  from  the  circumstances 
that,  if  he  had  stopped  to  look  and  listen, 
he  would  have  seen  or  heard  the  approach- 
ing train.  But,  whether  he  stopped  or  not, 
it  was  the  province  of  the  jury  to  deter- 
mine as  a  question  of  fact,  and  not  a 
matter  of  law  for  the  decision  of  the 
court." 

In  Gay  ▼.  Winter,  34  Cal.  153,  it  is 
held  that  in  cases  where  the  negligence  of 
the  defendant  is  affirmatively  shown,  and 
there  is  no  proof  of  the  conduct  of  the  de- 
ceased or  person  injured,  the  jury  are  at 
liberty  to  infer  ordinary  care  and  dili- 
gence upon  his  part,  taking  into  considera- 
tion his  character  and  habits  as  proved,  and 
the  natural  instinct  of  self-preservation. 

The  case  should  have  been  submitted  to 
the  jury  upon  the  point  of  no  warning. 
Plaintiff's  intestate  had  the  right  to  be- 
lieve that  the  defendant's  engineer  would 
obey  the  law  by  blowing  the  whistle  or 
ringing  the  bell,  but  there  was  no  evi- 
dence of  any  warning,  except  the  blowing 
of  the  whistle  more  than  half  a  mile  away, 
with  the  wind  blowing  away  from  the  cross- 
ing. 

Watson,  J.,  in  Boy  den  v.  Fitchburg  R. 
Co.  72  Vt.,  at  page  93,  410,  says:  "Al- 
though such  negligence  [failure  to  blow  the 
whistle  or  ring  the  bell]  on  the  part  of  a 
railroad  company  affords  no  excuse  to  the 
traveler  upon  the  highway  for  his  not  exer- 
cising due  care  and  prudence  to  avoid  in- 
jury, yet  the  absence  of  such  warning  is 
a  circumstance  to  be  taken  into  considera- 
tion in  determining  whether  he  did  exer^ 
cise  the  degree  of  care  and  prudence  re- 
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quired  or  not;  for  negligence  cannot  be 
imputed  to  a  person  who  is  deceived  under 
circumstances  calculated  to  deceive  a  pru- 
dent man." 

Collins,  J.,  in  Hendrickson  ▼.  Great 
Northern  R.  Co.  49  Minn.  245,  16  L.R.A. 
261,  32  Am.  St.  Rep.  540,  51  N.  W.  1044, 
says,  in  substance:  ^'Assuming,  then,  as  we 
must,  for  the  jury  might  have  so  deter- 
mined, that  no  cautionary  or  warning  sig- 
nals were  given,  it  must  be  held  that  if, 
by  reason  of  this  omission  or  neglect, 
.  .  .  Mr.  Hendrickson  was  led  to  be  less 
vigilant  when  drawing  near  to  the  railway, 
his  view  along  the  tracks  being  obscured 
until  he  reached  a  place  or  situation  in 
which  his  life  was  jeopardized  and  finally 
lost,  his  want  of  vigilance  cannot  be  pro- 
nounced culpable  or  concurring  negligence 
as  a  matter  of  law." 

In  Pennsylvania  R.  Co.  v.  Ogier,  35  Pa. 
71,  78  Am.  Dec.  322,  it  is  held,  in  substance, 
that  if,  by  reason  of  the  negligence  of  those 
in  charge  of  the  train,  one  is  less  vigilant, 
the  company  is  not  at  liberty  to  impute 
the  consequences  of  their  acts  to  his  want 
of  vigilance,  a  quality  of  which  they  de- 
prived him. 

The  case  at  bar  is  very  similar  to  one  in 
Michigan,  in  which  an  eminent  jurist  gave 
the  opinion  (in  Teipel  v.  Hilsendegen,  44 
Mich.  461,  7  N.  W.  82,  per  Cooley,  J.): 
"Nor  is  it  necessary  that  the  absence  of 
contributory  negligence  should  be  shown 
beyond  cavil  or  question.  If  the  circum- 
stances are  such  that  reasonable  minds 
might  draw  different  conclusions  respect- 
ing the  plaintiff's  fault,  he  is  entitled  to  go 
to  the  jury  upon  the  facts.  ...  In 
this  case  there  were  no  eyewitnesses,  and 
the  injury  resulted  in  death.  .  .  . 
There  was  some  evidence  of  negligence  on 
the  part  of  the  defendant,  and  there  was 
some  ground  for  an  opinion  that  intestate 
was  negligent  also.  But  the  plaintiff  put 
in  such  proofs  of  the  attendant  facts  as 
were  attainable  under  the  circumstances, 
artd  from  these  it  was  by  no  means  clear 
that  the  intestate  was  in  fault  at  all. 
There  was  room  for  the  conclusion  that  he 
was  not.  We  think  the  case  ought  to  have 
gone  to  the  jury." 

That  other  respectable  authorities  hold 
the  converse  view  is  not  questioned,  but 
the  cases  quoted  from  indicate  the  trend 
of  the  decisions,  and  are  based  upon  sound 
reasoning  and  common  sense.  That  this 
court  made  no  mistake  in  going  to  the  ex- 
tent it  did  in  Lazelle  v.  Newfane  and 
Boyden  v.  Fitchburg  R.  Co.  is  amply  con- 
firmed by  the  decisions  quoted  from.  The 
defense  rely  largely  upon  Carter  v.  Central 
Vermont  R.  Co.  72  Vt.  190,  47  Atl.  797,— 
a  case  entirely  unlike  the  case  at  bar  in  its 
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controlling  facts.  In  that  case  the  court 
lay  down  the  same  rule,  contended  for  by 
the  plaintiff  in  the  case  at  bar,  as  to  when 
it  is  the  duty  of  the  court  to  submit  a  case 
to  the  jury,  and  quote  with  approval  from 
the  opinion  of  Start,  Ch.  J.,  in  Scheiber  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  61  Minn. 
499,  63  N.  W.  1034:  "This  rule  must  be 
applied  in  practice  with  caution,  lest  the 
courts  usurp  the  functions  of  the  jury,  and 
unwittingly  deprive  a  party  of  his  constitu- 
tional right  to  a  trial  by  jury;  and,  if  there 
is  a  fair  doubt  as  to  the  inferences  to  be 
drawn  from  an  admitted  state  of  facts,  the 
question  must  be  submitted  to  the  jury, 
but,  in  the  absence  of  such  fair  doubt,  it 
is  equally  the  duty  of  the  court  to  decide 
the  question  as  one  of  law,  and  instruct  the 
jury  accordingly."  It  may  not  be  out  of 
place  to  say  that,  when  two  judges,  honest- 
ly aiming  to  arrive  at  the  truth,  with  the 
same  opportunities  for  analyzing  the  evi- 
dence, arrive  at  different  conclusions  as  to 
the  inferences  to  be  drawn  therefrom,  it  is 
a  strong  indication  that  reasonable  minds 
might  draw  different  conclusions  respecting 
the  plaintiff's  fault,  and  that,  if  so,  the 
case  should  have  been  submitted  to  the  jury. 
This  view  was  taken  in  Smith  v.  New  York 
C.  &  H.  R.  R.  Co.  177  N.  Y.  224,  69  N.  E. 
427.  In  the  opinion  of  Werner,  J.,  con- 
curred in  by  Parker,  Ch.  J.,  and  Bartlett, 
Martin,  and  Vann,  J  J.,  decided  January 
19,  1904,  the  court  says:  "The  facts  of  this 
case,  fairly  stated  and  considered  in  the 
light  of  the  inferences  most  favorable  to 
the  plaintiffs,  do  not  so  clearly  establish 
the  contributory  negligence  of  plaintiffs' 
intestate  as  to  remove  the  question  from 
the  domain  of  doubt  into  the  realm  of  un- 
debatable  fact.  In  support  of  this  sug- 
gestion we  have  but  to '  refer  to  the  per- 
suasive, if  not  conclusive,  circumstance 
that  learned  judges  have  differed  as  to  the 
effect  of  the  evidence  in  this  record." 

I  concur  in  the  majority  opinion  that, 
notwithstanding  the  fact  that  the  jury  had 
viewed  the  premises,  as  the  record  stands 
the  court  might  order  a  verdict  if  the  case 
was  not  one  which,  in  other  respects,  showed 
that  it  should  have  been  submitted  to  the 
jury. 

In  my  opinion  the  judgment  should  be 
reversed. 


CAIilFORNIA   SUPREME   COURT. 

MADELINE  L.  EMERY,  Respt., 

V. 

SYLVESTER  KIPP,  Appt 
(—  Cal.  — ,  97  Pac.  17.) 

Judgment  —  Jurisdiction  —  res   Judicata. 

1.  One  made  a  party  to  a  suit  by  sub- 
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stituied  service  of  process,  who,  after  judg- 
ment, appears  and  moves  to  set  aside  the 
judgment  for  lack  of  jurisdiction,  which 
motion  is  denied,  cannot  raise  such  quos 
tion  in  a  collateral  proceeding  to  quiet  title 
to  property  involved  in  that  suit. 
Parties  —  nonjoinder  —  waiver. 

2.  Nonjoinder  of  the  husband  in  a  suit 
against  a  married  woman  is  waived  by  her 
suffering  a  default  judgment  to  go  against 
her. 

Same  ^  married  woman  ^  name. 

3.  A  judgment  quieting  title  to  real  es- 
tate against  a  married  woman  is  valid  al- 
though she  was  sued  in  her  maiden  name, 
in  which  stood  the  title  to  the  property, — 
especially  whe^e,  for  the  purposes  of  thi» 
marriage  contract,  she  had  changed  the 
form  of  her  Christian  name  so  that  ther«» 
waa  nothing  of  record  to  indicate  that  sht* 
had  married  or  changed  her  name. 

Writ  —  publication  —  married     woman 
—  name. 

4.  Jurisdiction  of  a  married  woman  may 
be  secured  in  an  action  to  quiet  title  to  real 
estate  by  publication  of  a  summons  against 
her  in  her  maiden  name,  in  which  she  took 
and  held  the  title  to  the  property. 

(July  29,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior   Court  for   San   Diego 
County  in  plaintiff's  favor  and  from  an  or- 


der denying  a  new  trial  !n  an  action  brought 
to  quiet  title  to  real  estate.     Re^vrsed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stearns  &  Sweet,  for  appellant: 

The  name  in  which  respondent  acquired 
and  holds  the  title  is  sufficient,  and  she  has 
no  reason  to  complain  if  she  was  sued  by 
that  name  in  any  case  affecting  that  title. 

Blinn  v.  Chessman,  49  Minn.  140.  32  Am. 
St.  Rep.  536,  51  N.  W.  666;  Elting  v. 
Gould,  96  Mo.  635,  9  S.  W.  922;  Nolan  v. 
Taylor,  131  Mo.  224,  32  S.  W.  1141;  Mosely 
V.  Reily,  126  Mo.  124,  26  L.R.A.  721,  28 
S.  W.  895;  Waltz  v.  Barroway,  25  Ind.  382; 
Lane  v.  Innes,  43  Minn.  13?',  45  N.  W.  4; 
Fanning  v.  Krapfl,  08  Iowa,  244,  26  N.  \V. 
135;  Peterson  v.  Little,  74  Iowa,  225,  37 
N.  W.  169 ;  Mallory  v.  Riggs,  76  Iowa,  748, 
39  N.  W.  886;  Wooster  v.  Lyons,  5  Blackf. 
60;  1  Black,  Judgm.  §  213;  Linton  v.  First 
Nat.  Bank,  10  Fed.  894;  Graham  v.  Eiszner, 
28  III.  App.  269;  Fallon  v.  Kehoe,  38  Cal. 
44,  99  Am.  Dec.  347;  Wilson  v.  White,  84 
Cal.  239,  24  Pac.  114. 

Mr.  li.  li.  Boone,  for  respondent: 

The  court  obtains  no  jurisdiction  by  con- 
structive service  unless  the  party  is  sued 
by  his  right  name. 

Freeman  v.  Hawkins,  77  Tex.  500,  19  Am. 
St.  Rep.  762,  14  S.  W.  364;  Dunlap  v. 
Southerlin,  63  Tex.  38;  McRee  v.  Brown, 
46  Tex.  606;  Entrekin  v.  Chambers,  11  Kan. 


Case  Note.  —  Publication  of  process 
against  married  woman  in  her 
m4iiden  name. 

An  extensive  search  has  disclosed  but 
little  authority  upon  this  specific  question, 
and  there  is  some  conflict  among  the  few 
cases  in  point.  The  conclusion  reached  in 
Ekeby  V,  Kipp,  however,  is  supported  by 
Jones  V.  Kohler,  137  Ind.  528,  45  Am.  St. 
Rep.  215,  37  N.  E.  399,  in  which  it  wa;* 
held  that  a  notice  was  sufficient  which  was 
given  by  publication  to  one  Mary  Jackson. 
a  nonresident,  whose  whereabouts  had  been 
unknown  to  her  friends  and  acquaintances 
in  the  state  for  about  thirty-five  years, 
though  her  former  husband,  Jackson,  had 
died,  and  she  had  since  married,  and  was 
at  the  time  of  the  notice  the  wife  of  onn 
Jones.  The  court  said  that,  if  a  person 
was  known  by  more  than  one  name,  it  was 
the  common  rule  that  service  of  process  by 
either  name  was  sufficient,  and  that  the 
person  sought  to  be  served  by  publication 
could  not  complain  where  a  notice  was 
given  her  in  the  only  name  by  which  she 
was  known  within  the  jurisdiction  of  the 
state,  and  the  only  name  by  which,  as  she 
well  knew,  she  would  be  dealt  with  in  the 
state,  that  name  in  which  she  would  neces- 
sarily be  notified  of  the  pendency  of  legal 
proceedings,  and  that  name  which,  when 
reading  the  notice,  she  would,  of  course, 
understand  to  apply  to  herself. 
19L.RJL.(N.S.) 


This  conclusion,  however,  would  seem  to 
be  opposed  by  Morris  v.  Tracy,  58  Kan. 
137,  48  Pac.  571,  which  was  an  action  for 
partition  of  lands,  though  the  case  con- 
tained the  further  element  of  an  ambigu- 
ous description  in  the  published  notice  of 
the  lands  sought  to  be  reached.  It  wa« 
specifically  held  that  service  of  summons  by 
publication  upon  one  Emma  H.  Morris  was 
not  a  good  service  on  Emma  H.  Durham,  a 
married  woman,  who  had  borne  the  name  of 
Durham  for  nearly  twenty  years,  though 
her  maiden  name  was  Emma  H.  Morris. 
The  court  went  on  to  say  that  it  was  not 
like  a  case  where  a  personal  service  was 
made  in  a  wrong  name:  but  that,  as  the 
only  service  was  by  publication,  the  only 
information  that  the  defendant  could  have 
that  service  on  her  was  intended  was  de- 
rived from  the  name  used  and  the  descrip- 
tion of  property,  and  that,  therefore,  she 
was  entitled  to  have  the  service  set  aside 
on  her  motion. 

The  conclusion  reached  in  Freeman  v. 
Hawkins,  77  Tex.  498.  19  Am.  St.  Rep. 
769,  14  S.  W.  364,  sufficiently  set  forth  in 
Emeby  v.  Kipp,  would  seem  to  be  base<I 
upon  a  stajtutory  requirement  that  notice 
by  publication  must  contain  the  names  of 
the  parties  to  the  action;  and,  as  the  law 
conferred  upon  the  marriage  of  the  defend- 
ant the  surname  of  her  husband,  she  must 
be  sued  in  that  name. 
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368;  Clary  y.  O'Shca,  72  Minn.  105,  71  Am. 
St.  465,  75  N.  W.  115;  Turner  v.  Gregory, 
161  Mo.  100,  52,S.  W.  2:U;  Journey  v.  Dick- 
erson,  21  Iowa,  308;  Fitzgerald  v.  Salan- 
tine,  10  Met.  436;  Slasson  v.  Brown,  20 
Pick.  436;  Enewold  v.  OUen,  39  Neb.  59,  22 
L.R.A.  573,  42  Am.  St.  Rep.  557,  57  N.  W. 
765. 

Hensbaw,  J.,  delivered  the  opinion  of 
the  court: 

PiaintifT  commenced  this  action  to  quiet 
title  to  lands  situate  in  the  county  of  San 
Diego.  She  obtained  judgment,  and  from 
that  judgment  and  from  the  order  of  the 
court  denying  defetadant's  motion  for  a  new 
trial,  he  appeals. 

Upon  the  trial  the  following  facts  were 
established  without  conflict:  The  maiden 
name  of  plaintiff,  who  is  an  Enolishwoman 
by  birth,  is  Madeline  Louisa  Munro.  In 
England  she  was  usually  called  Louisa.  Aft- 
er coming  to  California  she  was  usually 
called  Madeline  by  her  friends  and  family, 
although  she  was  sometimes  addressed  and 
spoken  of  as  Louisa.  In  1888  one  Phipson, 
the  then  owner  of  the  land  in  controversy, 
executed  a  deed  thereof  to  this  plaintiflT, 
naming  her  therein  as  Louisa  Munro.  In 
December,  1894,  under  the  name  of  Madeline 
L.  Munro,  she  married  Alfred  A.  Emery, 
and  continued  to  be  his  wife  witil  the  time 
of  his  death  in  1903.  In  the  marriage  li- 
cense she  was  named  and  designated  Made- 
line L.  Munro,  and  in  the  certificate  of  the 
minister  who  performed  the  marriage  cere- 
mony her  name  was  written  Madeline  L. 
Munro.  She  had  never  executed  any  convey- 
ance of  the  property,  and,  so  far  as  her  title 
is  concerned,  since  the  date  of  her  deed,  it 
has  always  stood  on  the  records  of  the  re- 
corder's office  in  San  Diego  county  in  the 
name  of  I^uisa  Munro,  and  not  in  the  name 
of  Madeline  Louisa  Munro  or  Madeline  L. 
Munro.  Defendant's  title  comes  by  mesne 
conveyance  from  a  judgment  obtained  in  an 
action  to  quiet  title  to  the  land  in  contro- 
versy prosecuted  by  Nellie  Rue  against 
Louisa  Munro.  Proof  of  plaintiff's  title 
having  been  made  as  above  outlined,  de- 
fendant, to  establish  his  interest  in  the  land, 
oflFered  the  judgment  roll  in  the  action  of 
Nellie  Rue  v.  Louisa  Munro,  and,  upon  ob- 
jection of  plaintiff,  the  judgment  roll  was 
refused  admission  in  evidence.  The  sound- 
ness of. the  court's  ruling  upon  this  proffer 
embodies  the  questions  presented  for  on- 
sideration  upon  this  appeal.  Respondents 
objections  to  the  admission  of  the  judg- 
ment roll,  while  couched  in  different  forms, 
resolve  themselves  into  two:  First,  that 
the  judgment  is  void  because  of  the  insuITi- 
ciency  of  the  facts  set  forth  in  tlie  aflTidavit 
for  publication  of  summons;  second,  that 
iaL.ILA.(N.S.) 


the  court  acquired  no  jurisclietinn  of  this 
plaintiff  by  the  substituted  process  and  con- 
structive service,  she  being  a  married  wo- 
man, and  her  hu.sband  not  having  been  joined 
with  her  (Code  Civ.  Proc.  §  370),  and  she 
not  having  been  sued  in  her  true  name, 
which  at  the  time  of  the  commencement  of 
the  action  of  Rue  v.  Munro  was  Madeline  L, 
Emery,  and  not  Louisa  Munro. 

The  first  objection  thus  advanced  needs 
little  consideration.  This  plaintiff  con- 
nected herself  with  the  action  of  Rue  v. 
Quinn,  by  making  a  motibn  therein,  after 
judgment  by  default  had  been  entered 
against  her,  to  set  the  judgment  aside  upon 
the  ground  that  it  had  been  entered  without 
any  jurisdiction  having  been  obtained  over 
her  person.  The  ground  there  urged  was 
the  same  as  that  here  presented,  that  the 
facts  set  forth  in  the  affidavit  for  the  pub- 
lication of  simimons  were  entirely  insuffi- 
cient. The  trial  court  granted  her  motion, 
but,  upon  appeal  to  this  court,  its  order  was 
reversed;  it  being  here  held  that  the  affida- 
vit was  sufficient.  Rue  v.  Quinn,  137  Cal. 
651,  66  Pac.  216,  70  Pac.  732.  The  ruling 
and  determination  in  Rue  v.  Quinn  have 
subsequently  been  approved  in  numerous 
cases.  Weis  v.  Cain  (Cal.)  73  Pac.  980 
People  V.  VVrin,  143  Cal.  13,  76  Pac.  646 
People  V.  Norris,  144  Cal.  424,  77  Pac.  998 
Cargile  v.  Silsbee,  148  Cal.  260,  82  Pac. 
1044;  Shepard  v.  Mace,  148  Cal.  272,  82 
Pac.  1046. 

The  questions  presented  under  the  second 
objection  are  both  more  interesting  and 
more  important.  Preliminarily,  it  is  to  be 
home  in  mind  that  the  attack  here  made 
upon  the  judgment  in  Rue  v.  Emery  is  col- 
lateral, and,  to  be  successful,  it  must  be  es- 
tablished that  the  judgment  is  void  on  its 
face.  Hahn  v.  Kelly,  34  Cal.  391,  94  Am. 
Dec.  742;  Sharp  v.  Daugney,  33  Cal.  505; 
Galvin  v.  Palmer,  134  Cal.  426,  66  Pac.  572; 
Van  Fleet,  Collateral  Attack,  §§  3,  614, 
616.  That  the  judgment  was  not  void  for 
nonjoinder  of  the  husband  as  party  defend- 
ant is  established  by  the  case  of  l^ogart  v. 
Woodruff,  96  Cal.  609,  31  Pac.  618.  The 
facts  in  that  case  were  that  a  married  wo- 
man, while  a  feme  soZe,  had  executed  a 
promissory  note.  Suit  was  brought  upon 
this  promissory  note  against  the  maker. 
She  was  sued  in  her  maiden  name,  and  her 
husband  was  not  joined.  Personal  service 
upon  her  was  had,  and  judgment  went  for 
plaintiff  upon  her  default.  The  original 
plaintiff  then  commenced  another  action  to 
enforce  the  judgment  against  the  wife  sued 
under  her  married  name;  her  husband  be- 
ing joined  as  defendant.  There,  as  here,  a 
collateral  attack  was  made  upon  this  judg- 
ment; it  being  contended  that  it  was  void, 
first,  because  of  the  misnomer  of  the  mar- 
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ried  woman  defendant,  and,  second,  be- 
cause, being  a  married  woman,  ber  husband 
was  a  necessary  party,  without  whom  the 
court  could  not  obtain  jurisdiction  of  the 
person  of  the  wife.  The  trial  court  took 
this  view,  but  upon  appeal  the  judgment 
was  reversed  by  this  court,  holding  that, 
when  the  wife  suffered  such  a  judgment  to 
be  given  against  her,  either  after  trial  on 
the  merits  or  by  default,  the  objection  of 
the  nonjoinder  of  the  husband  was  waived, 
and  holding  further  that  the  judgment  was 
not  void  because  of  misnomer  in  describing 
her  by  her  maiden  name,  the  name  under 
which  she  executed  the  contract;  she  being 
sufficiently  identified  by  the  name  under 
which  she  was  sued.  The  only  distinction 
between  the  Bogart  Case  and  the  case  at 
bar  is  that  in  the  former  personal  service 
on  the  defendant  was  had,  while  in  the 
latter  substituted  service  by  publication  of 
summons  was  the  mode  adopted  for  acquir- 
ing jurisdicton.  Whether  or  not  any  differ- 
ent conclusion  is  necessitated  by  reason  of 
this  fact  is  a  matter  for  later  consideration. 
The  rule  as  laid  down  in  the  Bogart  Case, 
namely,  that  a  judgment  is  valid  when  ob- 
tained against  a  married  woman  sued  as  a 
feme  sole  and  in  her  maiden  name,  particu- 
larly upon  any  contract  w^hich  she  has  ex- 
ecuted in  such  name,  is  a  rule  of  general  ac- 
ceptance. 1  Freeman,  Judgm.  §  150;  Van 
Fleet,  Collateral  Attack,  §§  603,  616;  Hart- 
man  V.  Ogborn,  54  Pa.  120,  93  Am.  Dec. 
679;  Winchester  v.  Everett,  80  Me.  535,  1 
L.R.A.  425,  6  Am.  St.  Rep.  228,  15  Atl.  596; 
McCaffrey  v.  Corrigan,  49  Ind.  175.  This 
is  in  consonance  with  the  principle  of  com- 
mon law  that  a  man  may  change  his  name 
at  will  and  sue  or  be  sued  in  any  name  in 
which  he  is  known  and  recognized.  Lin- 
ton v.  First  Nat.  Bank  (C.  C.)  10  Fed.  894. 
So  a  person  may  adopt  any  name  in  which 
to  prosecute  business,  and  may  sue  or  be 
sued  in  such  a  name.  Graham  v.  Eiszner, 
28  111.  App.  269.  This  principle  has  been 
applied  in  this  state,  where  it  is  held  that, 
if  the  owner  .of  property  convey  by  any 
name,  the  conveyance  as  between  himself 
and  his  grantee  is  valid  and  will  transfer 
'title.  Fallon  v.  Kehoe,  38  Cal.  44,  99  Am. 
Dec.  347;  Wilson  v.  White,  84  Cal.  239, 
24  Pac.  114.  So,  when  it  comes  to  examin- 
ing the  autliorities  dealing  with  actions  af- 
fecting real  estate,  this  same  principle,  it 
will  be  found,  is  universally  applied.  If 
a  man  chooses  to  take  the  title  to  real  es- 
tate in  a  name  other  than  his  true  name, 
so  far  as  that  property  is  concerned,  he  has 
assumed  the  name  in  which  he  takes  title 
as  his  true  name,  and  in  suits  affecting 
the  property  he  may  be  sued  by  such  desig- 
nation. A  leading  and  well-considered  case 
upon  this  subject  is  that  of  Blinn  v.  Chess- 
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I  man,  49  Minn.  140,  32  Am.  St.  Rep.  536,  51 
I  N.  W.  666.  In  that  case  the  purchaser  was 
George  Chessman.  He  accepted  a  deed  ex- 
ecuted, to  him  in  the  name  of  George  Cheese- 
man,  and  the  deed  was  so  recorded.  There- 
after an  action  was  brought  by  one  Leonard 
against  George  Cheeseman  to  determine  ad- 
verse claims  to  the  property.  Summons 
was  served  by  publication,  and  judgment  by 
default  was  rendered  in  favor  of  Leonard 
that  he  was  the  owner  of  the  property.  In 
time  plaintiff  Blinn  succeeded  to  Leonard's 
title  and  brought  suit  against  George 
Chessman,  and,  as  the  court  stated,  the 
question  presented  in  that  case  "was  wheth- 
er a  judgment  against  Cheeseman  was  of 
effect  as  to  this  defendant  Chessman  as 
respects  his  title  to  the  land."  The  reason- 
ing of  the  court  is  full  and  convincing.  It 
declares  the  presumption  to  be  that  a 
grantee  who  personally  accepts,  retains,  and 
records  a  deed  of  conyenance  does  so  with 
knowledge  of  its  contents.  It  affirmed  the 
trial  court  in  holding  that  the  Leonard 
judgment  against  Cheeseman  w^as  bindinj^ 
upon  Chessman,^  who  had  taken  title  to  the 
property  in  the  name  of  Cheeseman,  say 
ing:  "This  conclusion  is  not  based  upon 
the  ground  of  the  likeness  of  the  two  names, 
either  in  spelling  or  in  sound ;  but  upon  the 
ground — upon  which  also  the  decision  of  the 
court  below  was  placed — that  the  defendant 
is  to  be  deemed  to  have  adopted  the  name 
of  Cheeseman  for  the  purpose  of  acquiring 
and  holding  the  title  to  this  land,  and  he 
can  have  no  reason  to  complain  that  he  is 
so  designated  in  legal  proceedings  calling  in 
question  the  validity  of  the  title  so  ac- 
quired and  held.  From  the  fact  that  this 
was  not  his  true  name,  it  does  not  follow 
that  the  court  did  not  acquire  jurisdiction. 
If  he  had  assumed  this  name,  or  any  other, 
generally,  and  for  all  purposes;  and  espe- 
cially if  he  had  come  to  be  known  by  the 
name  assumed, — there  would  be  no  doubt 
that  legal  proceedings  against  him  in  such 
name  would,  in  general,  be  sustained.  The 
name  is  not  the  person,  but  only  a  means  of 
designating  the  person  intended;  and  where 
one  assumes  and  comes  to  be  known  by  an- 
other name  than  that  which  he  properly 
bears,  that  name  may  be  effectually  employed 
for  the  purpose  of  designating  him.  .  .  . 
In  this  case  it  is  probably  true  that  the  de- 
fendant did  not  intend  to  change  his  najne. 
nor  to  adopt  for  general  purposes  the  name 
of  Cheeseman,  but  he  did — if  he  knew  the 
misnomer,  as  we  must  assume  he  did — most 
effectually  assume  Ihat  name  for  the  purpose 
of  taking  and  holding  the  title  to  this  land. 
He  not  only  accepted  the  conveyance  made 
to  himself  by  that  name,  but  he  placed  it 
on  record,  for  the  purpose,  and  with  the 
effect,  presumably,  of  giving  notice  to  the 
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world  that  the  title  had  been  so  conveyed 
and  was  so  hfid.  ...  In  proceedings 
concerning  this  land  it  would  be  at  least 
quite  as  likely  that  the  name  disclosed  by 
the  record  as  the  grantee  would  be  used  in 
a  summons  or  notice  intended  to  be  ad- 
dressed to  such  grantee  as  that  the  record 
should  be  disregarded,  and  the  true  name 
of  the  defendant  used.  Hence,  there  was 
as  much  reason  why  his*  attention  should  t)e 
arrested  by  the  name  of  George  Cheeseman 
in  a  published  summons  or  notice  as  there 
would  be  if  his  true  name  were  used.  He 
had  placed  himself  under  the  necessity  of 
having  regard  to  the  former  as  well  as  the 
latter.  He  cannot  well  complain  that  the 
name  in  which  he  took  the  title,  and  which 
he  put  forth  to  the  world  by  the  records,  as 
the  name  of  the  grantee,  should  be  employed 
in  proceedings  instituted  for  an  adjudi- 
cation concerning  that  title."  The  same 
principle  is  enunciated  by  the  supreme  court 
of  Missouri  in  Elting  v.  Gould,  96  Mo.  535, 
9  S.  W.  922.  The  court  was  passing  upon 
a  judgment  obtained  in  a  suit  brought 
against  R.  0.  Elting  to  enforce  a  lien  for 
taxes  upon  his  property.  Judgment  had 
been  given  against  R.  O.  Elting,  and  the 
land  was  sold  and  conveyed  by  sherifTs  deed. 
Upon  the  records  of  the  county  the  land 
stood  in  the  name  of  R.  0.  Elting,  but 
Elting's  name  was  Richard  0.  Elting,  and 
he  contended  that  a  judgment  rendered 
against  him.  in  the  name  of  R.  0.  Elting 
was  void.  The  service,  as  here,  was  by 
publication.  The  court  upheld  the  judg- 
ment, saying  that  the  patent  to  the  land 
which  was  recorded  and  which  was  the  only 
conveyance  of  title  on  record  showed  that 
R.  0.  Elting  owned  the  land.  "It  is  by  this 
name  and  description  that  he  is  known  in 
his  title  papers.  We  think  it  is  sufTicient." 
Applying  the  principle  of  these  cases  to 
the  facts  in  the  case  at  bar,  it  appears  that 
this  plaintifT  took  title  to  the  land  in  the 
name  of  Louisa  Munro,  that  in  her  recorded 
certificate  of  marriage  her  name  was  given 
as  Madeline  L.  Munro,  that  there  was 
nothing  of  record  to  disclose  that  Louisa 
Munro  was  the  same  person  designated  as 
Madeline  L.  Munro,.  and  consequently  there 
was  nothing  of  record  to  disclose  that 
Louisa  Munro  had  ever  changed  her  name. 
So  far  as  the  real  estate  was  concerned,  she 
held  title  to  it  only  as  Louisa  Munro.  No 
steps,  which  a  reasonable  or  prudent  person 
might  take  would,  under  our  existing  4aws, 
serve  to  give  a  party  desirous  of  commen- 
cing an  action  any  knowledge  or  information 
that  Louisa  Munro  had  married  or  had  in 
any  other  way  changed  her  name.  The  law 
does  provide  that  any  person  in  whom  the 
title  of  real  estate  is  vested  who  shall  from 
any  cause  have  his  or  her  name  changed  shall, 
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upon  any  conveyance  of  real  estate,  set  forth 
the  name  in  which  he  or  she  derived  title 
to  such  real  estate.  Stat.  1874,  chap.  245, 
p.  345;  Civil  Code,  §  1096.  The  law, 
too,  might  well  have  provided  that,  when  a 
woman  in  whose  maiden  name  title  to  real 
property  stands  shall  marry,  she  shall  cause 
recordation  of  the  fact  to  be  made  in  such 
manner  as  to  give  notice  thereof  to  the 
world;  but  the  law  not  having  done  tliis,  it 
may  not  be  said  that  a  plaintiff  is  in  fault 
who,  after  exhausting  the  means  of  informa- 
tion open  to  him,  commences  an  action 
against  a  person  holding  such  title  by  the 
same  name  in  which  the  title  is  held.  The 
inconvenience,  and,  indeed,  the  grave  conse- 
quences, resulting  from  a  different  view, 
would  render  actions  to  quiet  title  by  sub- 
stituted process  of  little  or  no  benefit.  In 
nearly  every  state  there  are  statutes  author- 
izing the  change  of  a  man's  name.  A  non- 
resident owner  of  land  in  California  may 
legally  cause  his  name  to  be  changed  in  an- 
other state,  and  an  fidverse  claimant  in  this 
state,  after  satisfying  the  court  that  after 
due  diligence  the  nonresident  owner  cannot 
be  found  within  the  state,  may  commence 
an  action  against  the  party  under  the  name 
in  which  his  record  title  stands.  If  a  judg- 
ment so  obtained  can  be  collaterally  at- 
tacked by  a  showing  that  the  nonresident 
claimant  had  legally  changed  his  name,  and 
that  therefore  jurisdiction  was  not  acquired, 
which  is  the  contention  here  made,  the  value 
of  such  an  action  is  at  an  end. 

But  does  the  fact  that  in  this  case  juris- 
diction of  the  defendant  was  secured  by 
published  summons  in  any  respect  change 
the  rule?  We  think  not.  In  every  case 
where  service  by  publication  is  author- 
ized, if  the  statutory  requirements  have  been 
complied  with,  it  is  as  effective  for  all 
purposes  as  personal  service.  The  only  dis- 
tinction in  this  state  is  found  in  the  priv- 
ilege accorded  by  §  473  of  the  Code  of  Civil 
Procedure,  which  allows  a  defendant  not 
personally  served,  on  such  terms  as  may  be 
just,  to  appear  within  a  year  after  the  ren- 
dition of  a  judgment  by  default  against  him 
and  answer  to  the  merits  of  the  original 
action.  We  have  here  a  case  where  the 
claimant  to  the  real  estate  is  served  by  pub- 
lished summons  under  the  name  by  which 
she  took  and  recorded  her  title  to  the  land. 
In  Blinn  v.  Chessman,  supra,  the  service 
was  by  publication,  and,  addressing  itself  to 
this  question,  the  court  there  said:  "If 
such  a  name  is  employed  in  legal  process  or 
notices,  whether  served  personally  or  by 
publication, — where  such  service  is  author- 
ized,— the  notice  is  effectual;  the  person 
who  has  assumed  the  name  is  presumed  to 
understand  that  the  process  or  notice  ad- 
dressed in  that  name  is  addressed  to  him." 
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In  Mosely  ▼.  Reily,  120  Mo.  124,  26  L.RJL. 
721,  28  S.  W.  895,  tlie  same  subject  is  con- 
sidered; the  court  saying:  "As  has  been 
said,  the  object  of  the  publication  is  to  give 
notice  of  the  proceeding  to  the  real  person 
who  is  interested.  The  name  is  only  used  to 
identify  such  person,  and  may  be  the  only 
'  means  of  identification ;  but,  if  the  name  as 
used  is  the  same  as  the  party  himself  uses 
and  under  which  he  is  known,  and  the  facts 
recited  in  the  notice  sufTiciently  identify  the 
person  intended,  and  advise  him  that  his 
property  is  brought  before  the  courts,  we 
think  that  would  be  sufficient  to  give  the 
court  jurisdiction  to  render  the  judgment.** 
"Notice  by  publication,  though  only  allow- 
able from  necessity,  is,  when  authorized,  as 
effective  as  personal  service.  Everyone  is 
presumed  to  have  had  opportunity  to  read 
these  publications  'and  to  learn  from  them 
the  nature  and  objects  of  the  proceedings 
of  which  they  give  notice.**  In  Lane  v. 
Innes,  43  Minn.  137,  45  N.  W.  4,  the  su- 
preme court  of  Minnesota  declared  that 
any  notice  which  would  give  jurisdiction  if 
personally  served  upon  the  party  is  good 
when  served  by  publication  if  that  publicity 
of  the  pendency  of  the  action  which  the  law 
intends  is  thereby  given.  See  also  Van 
Fleet,  Collateral  Attack,  §§  361,  367. 

As  against  this  reasoning  and  authority, 
our  attention  is  called  to  but  one  conflicting 
case,  that  of  Freeman  v.  Hawkins,  77  Tex. 
498,  19  Am.  St.  Rep.  769,  14  S.  W.  364.  In 
that  case  land  was  conveyed  to  Mary  E.  Rob- 
ison.  She  subsequently  married  a  man  by 
the  name  of  Freeman.  Thereafter  suit  was 
brought  against  her  in  the  name  of  Mary  E. 
Uobison  to  quiet  title.  The  court  declared 
that  Mary  E.  Robison  upon  marriage  took 
the  surname  of  her  husband,  saying:  "A 
citation,  whether  to  be  served  personally  or 
by  publication,  must  contain  the  names  of 
the  parties  to  the  action.  .  .  .  We  are 
of  opinion  that  a  citation  by  publication, 
requiring  *Mary  E.  Robison*  to  be  cited  and 
to  appear,  was  not  sufficient  to  give  the 
court  jurisdiction  to  render  a  judgment  that 
would  bind  *Mary  E.  Freeman.*  **  In  this 
brief  statement  there  is  no  consideration 
paid  to  the  general  rules  which  we  have 
discussed,  nor  to  the  authorities  which  sup- 
port them;  and  we  think  the  conclusion 
reached  by  the  Texas  court  is  at  variance 
with  the  otherwise  universally  accepted  doc- 
trine. 

For  the  foregoing  reasons,  the  judgment 
is  reversed,  with  directions  to  the  trial  court 
upon  a  new  trial  to  admit  in  evidence  the 
proffered  judgment  roll. 

We  concur:     Lorlgan,  J.;   Shaw,  J. 
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LENA  CLARK,  Plflf.  in  Err^ 
v. 

COLORADO    &    NORTHWESTERN    RAIL 
ROAD  COMPANY. 

(—  C.  C.  A.  — ,  165  Fed.  403:) 

Carrier  —  snest  oh   locomotive. 

1.  Neither  the  conductor  nor  t!ie  enjjinecr 
of  a  train,  nor  the  master  mochanic  of  a 
railroad,  has  the  implied  authority  to  in- 
vite a  person  to  ride  in  the  cab  of  a  loco- 
motive without  paying  fare. 

Same  —  assumption  of  hazard. 

2.  One  who,  without  paying  fare,  volun- 
tarily attempts  to  ride  in  the  cab  of  a 
locomotive  at  the  invitation  of  those  in 
charge  of  the  train,  assumes  the  known 
hazards  incident  to  such  exposed  position, 
and  cannot  hold  the  railroad  company  lia- 
ble for  injuries  caused  by  the  collision  of 
the  cab  with  a  car  ne;;1igent1y  left  on  a 
side  track  so  as  not  to  clear  the  main  track, 
where  the  negligence  was  not  wanton,  an-1 
no  injury  occurred  to  anyone  else  on  the 
train. 

Same  —  wanton  negligence. 

3.  A  switching  crew  is  not  guilty  of 
wantonness  or  recklessness  towards  a  pas- 
senger riding  in  an  engine  cab  because  it 
leaves  a  car  on  a  swi^h,  which  does  not 
clear  the  main  track,  where  it  does  not 
know  of  his  presence  in  the  cab;  nor  are 
those  in  charge  of  the  engine  guilty  of  such 
negligence  toward  him  when  they  do  not 
know  that  the  car  does  not  clear  the  track, 
— so  as  to  render  the  railroad  company  lia- 
ble in  case  he  is  injured  by  the  engine  com- 
ing in  contact  with  the  car. 

(November  7,  1908.) 

I?  RROR  to  the  Circuit  Court  of  the  Unit- 
J  ed  States  for  the  District  of  Colorado 
to  review  a  judgment  sustaining  a  demurrer 
to  the  petition  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  kill- 
ing of  plaintiff's  husband.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Van  Devanter  and  Adams, 
Circuit  Judges,  and  Philips,  District  Judge. 

Messrs.  Sterling  B.  Toney,  Henry  V. 
Johnson,  and  R.  Biir^  Toney  for  plain- 
tiff in  error. 

Messrs.  E.  E.  Whitted  and  O.  Ij.  Dines, 
for  defendant  in  error: 

There  is  no  presumption  that  the  employ- 
ees had  authority  to  invite  the  deceased  to 
ride  in  the  locomotive. 

Robertson  v.  New  York  &  E.  R.  Co.  22 


Note.  —  As  to  liability  of  railroad  com- 
pany for  injury  to  person  wronjyfully  on 
train  by  collusion  with  a  train  employee,  see 
case  note  to  Grahn  v.  Tutor 'national  &  G.  N. 
H.  Co.  6  L.R.A.(N.S.)    1026. 
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Barb.  91:  Powers  v.  Boston  &  M.  R.  Co. 
153  Mass.  188,  20  N.  E.  446;  Eaton  v.  Dela- 
ware, L.  &  W.  R.  Co.  67  N.  Y.  382,  15  Am. 
Rep.  613;  Files  v.  Boston  &  A.  R.  Co.  140 
Mass.  204,  14  Am.  St.  Rep.  411,  21  N.  E. 
311;  Texas  &  P.  R.  Co.  v.  Black,  87  Tex. 
160,  27  S.  W.  118;  Whitehead  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  22  Mo.  App.  60. 

The  deceased,  in  going  upon  the  locomo- 
tive under  the  circumstances  of  this  case, 
was  guilty  of  contributory  negligence,  which 
bars  a  recovery. 

Doggett  V.  Illinois  C.  R.  Co.  34  Iowa,  284; 
Radley  v.  Columbia  Southern  R.  Co.  44  Or. 
332,  76  Pac.  212,  1  A.  &  E.  Ann.  Cas.  447; 
Wilcox  V.  San  Antonio  &  A.  P.  R.  Co.  11 
Tex.  Civ.  App.  487,  33  S.  W.  379;  Texas  & 
P.  R.  Co.  V.  Boyd,  6  Tex.  Civ.  App.  206,  24 
S.  W.  1086.     • 

Philips,  District  Judge,  delivered  the 
opinion  6t  the  court: 

This  is  an  action  instituted  by  the  widow 
of  J.  F.  Clark  against  the  defendant  rail- 
road, company  to  recover  damages  for  per- 
sonal injury  resulting  in  his  death.  The 
court  sustained  a  demurrer  to  the  petition, 
which  presented  two  objections  thereto:  (1) 
That  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;'  and 
(2)  because  it  discloses  that  the  deceased 
was  guilty  of  negligence  directly  contrib- 
uting to  his  injury.  The  plaintiff  below  de- 
clining to  plead  further,  final  judgment  was 
entered  on  the  demurrer. 

The  substantive  facts  disclosed  by  the  pe- 
tition are  as  follows:  The  defendant  rail- 
road was-operated  between  the  city  of  Boul- 
der and  the  town  of  Eldora,  in  Boulder 
county,  Colorado.  On  the  16th  day  of  July, 
1906,  the  said  J.  F.  Clark  was  invited  by 
the  conductor,  engineer,  and  master  me- 
chanic of  the  defendant  company  to  ride  in 
the  cab  of  an  enc^ine  drawing  a  train  of 
cars  on  said  road.  While  so  traveling  in 
said  cab  the  engine  collided  with  the  end  of 
a  freight  car  which  defendant's  employees 
had  run  out  on  a  siding  of  the  railroad 
track,  but  left  the  end  or  corner  of  said  car 
protruding  onto  the  main  track,  so  that 
the  said  engine  in  passing  collided  there- 
with, breaking  in  the  side  of  the  cab  on 
which  the  said  J.  F.  Clark  was  sitting  or 
standing,  whereby  he  was  killed.  The  peti- 
tion alleges  "that  deceased  was  not  an  em- 
ployee of  the  defendant  company  and  was 
not  a  passenger  for  hire;  that  is,  was  not 
required  to  pay  for  traveling  on  said  car." 
The  prayer  of  the  petition  is  for  $25,000 
damages. 

It  will  be  observed  that,  while  the  petition 
discloses  that  the  engine  in  question  was 
drawing  a  train  of  cars,  it  does  not  allege 
that  it  was  a  train  of  passenger  cars,  adapt- 
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able  to  and  used  for  the  carriage  of  passen- 
gers. Non  constat f  it  may  have  been  a 
freight  train,  which  did  not  carry  passen- 
gers at  all.  Therefore  the  case  presented  by 
the  petition  is  that  the  deceased,  without 
paying  or  agreeing  to  pay  any  fare,  estab- 
lishing a  contractual  relation  between  him 
and  the  carrier  for  his  safe  carriage,  volun- 
tarily entered  into  the  cab  of  a  locomotive 
engine  to  take  a  free  ride  for  his  own  accom- 
modation. 

To  avoid  the  obvious  nonliability  of  the 
defendant  railroad  company  for  said  Clark's 
death,  the  petition  alleges  that  he  was  so 
much  in  their  personal  favor  that  he  re- 
ceived simultaneotisly  an  invitation  from 
the  conductor,  the  engineer,  and  the  master 
mechanic  to  ride  in  the  engine  cab.  As  th'c 
petition  does  not  aver  that  either  of  said 
employees  had  authority  to  extend  such 
invitation,  the  authority  must  arise,  if  at 
all,  from  mere  implication.  Most  certainly 
no  such  authority  can  be  assumed  to  have 
resided  with  the  master  mechanic,  who  had 
no  connection  whatever  with  the  operation 
of  the  railroad  train  while  running.  Judge 
Caldwell,  in  Condran  v.  Chicago,  M.  &  St. 
P.  K.  Co.  28  L.R.A.  762,  14  C.  C.  A.  508, 
32  U.  S.  App.  182,  67  Fed.,  loc..  cit.  623, 
said:  "It  is  a  matter  of  common  knowledge, 
of  which  the  court  will  take  judicial  notice, 
and  of  which  the  public  are  bound  to  take 
notice,  that  railroad  passenger  trains  are 
operated  to  carry  passengers  for  hire.  They 
are  not  eleemosynary  agencies.  It  is  equal- 
ly well  known  that  the  authority  of  a  rail- 
road conductor  does  not  extend  to  the  carry- 
ing of  passengers  without  the  payment  of 
the  regular  fare." 

So,  Judge  Sanborn,  in  Purple  v.  Union 
P.  R.  Co.  67  L.R.A.  703,  61  C.  C.  A. 
667,  114  Fed.,  loc.  cit.  126,  said:  "A 
contract  is  indispensal>le  to  the  relation  of 
carrier  and  passenger.  The  minds  of  the 
parties  must  meet  upon  the  agreement  that 
the  carrier  will  transport  and  the  passen- 
ger will  pay  for  the  transportation,  in  the 
absence  of  a  specific  agreement  or  permis- 
sion by  the  proper  officer  of  the  transporta- 
tion company  that  the  latter  will  carry  the 
passenger  without  compensation.  This  con- 
tract of  carriage  may,  it  is  true,  be  ex- 
press or  implied;  but,  if  it  does  not  exist 
in  either  form,  the  relation  of  carrier  and 
passenger  cannot  have  been  created.  An  im- 
plied agreement  to  pay  fare,  and  hence  the 
relation  of  carrier  and  passenger,  undoubt- 
edly arises  where  one  enters  a  passenger 
car  and  rides  towards  his  destination.  But 
it  is  equally  true  that,  if  one  enters  and 
rides  under  an  express  or  implied  agree- 
ment with  a  conductor,  whom  he  knows  or 
has  reasonable  cause  to  believe  has  no  au- 
thority to  make  such  a  contract,  that  be 
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shall  not  pay  his  fare,  but  shall  cheat  the 
company  out  of  the  transportation,  no  con- 
tract of  carriage  is  created;  but  the  exist- 
ence of  such  an  a^eement  is  conclusively 
negatived  by  the  actual  fraudulent  contract, 
so  that  it  cannot  exist." 

As  the  petition  alleges  thai  the  deceased 
was  not  a  passenger  for  hire,  he  knew,  what 
every  man  is  presumed  to  know,  that  the 
railroad  was  being  operated  for  hire.  If 
so,  he  knew  that  he  was  cheating  the  rail- 
road out  of  its  rightful  due,  as  he  certainly 
understood  that  the  men  whose  guest  it  is 
claimed  he  was  were  not  to  pay  it  for  him. 
Every  sensible  man  comprehends  that,  while 
a  railroad  conductor  is  in  charge  of  the 
train,  he  is  placed  there  by  the  company  to 
collect  fares  from  passengers,  and,  if  he  neg- 
lects this  duty,  he  is  wronging  his  employer. 
His  very  position  and  office  as  conductor  ad- 
vise every  person  who  enters  upon  the  train 
to  be  carried  that,  presumptively,  he  is  with- 
out authority  to  carry  him  free  of  charge. 
He  also  knows  that  the  engineer  in  his  cab 
has  nothing  to  do  with  the  admission 
of  a  passenger  to  the  train  for  car- 
riage. Much  less  had  either  the  engi- 
neer or  the  conductor  authority  to  invite 
the  deceased  to  take  passage  in  the  engine 
cab.  The  law  imputed  to  him,  when  he 
entered  the  cab,  knowledge  of  the  fact  that 
the  railroad  company  had  not  constructed 
or  designed  such  a  place  for  the  carrying  of 
passengers.  It  is  a  place  fashioned  and 
intended  alone  for  the  engineer  and  fireman. 
It  is  equipped  with  a  narrow  seat  on  the 
right-hand  side  for  the  engineer,  and  a  cor- 
responding seat  on  the  left-hand  side  for  the 
fireman,  with  a  small  space  between  for  the 
engineer  when  standing  at  the  throttle  of 
the  engine  and  for  the  fireman  when  shovel- 
ing coal.  It  is  necessarily  exclusive  of  out- 
siders, who  by  their  presence  and  talk  are 
liable  to  divert  the  attention  of  the  engineer 
and  fireman  from  their  required  constant 
watchfulness.  Public  policy  itself  demands 
this  rule,  and  forbids  any  deviation  from 
its  observance. 

The  authorities  are  in  harmony  in  hold- 
ing that  in  a  place  like  an  engine  cab,  draw- 
ing a  train  of  cars,  the  person  who  volun- 
tarily enters  therein  to  ride  is  presumed  to 
know  that  it  is  not  designed  for  such  use, 
and  no  presumption  arises  in  favor  of  such 
person  that  the  engineer  and  conductor  have 
either  express  or  implied  authority  to  grant 
him  such  permission.  Robertson  v.  New 
York  &  E.  R.  Co.  22  Barb.  91;  Powers  v. 
Boston  &  M.  R.  Co.  153  Mass.  188,  26  N.  E. 
446;  Eaton  v.  Delaware,  L.  &  W.  R.  Co.  67 
N.  Y.  382,  15  Am.  Rep.  513;  Files  v.  Boston 
&  A.  R.  Co.  149  Mass.  204,  14  Am.  St.  Rep. 
411,  21  N.  E.  311;  Whitohead  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  22  Mo.  App.  60  While 
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some  courts  have  gone  to  considerable 
length  in  holding  railroad  companies  re- 
sponsible for  the  acts  and  assumptions  of 
their  employees  while  in  positions  of  appar- 
ent authority,  yet,  when  requested  to  hold 
that  there  is  any  presumption  in  favor  of 
the  authority  of  the  employees  to  permit 
third  persons  to  use  places  and  instrumen- 
talities obviously  not  designed  therefor  by 
the  master,  they  come  to  a  halt.  If  a  con- 
ductor or  engineer  should  invite  a  person  to 
ride  on  the  cowcatcher,  a  crossbeam  in 
front  of  the  engine,  or  on  a  brakebeam  of 
a  moving  car,  the  foolhardy  acceptor,  re- 
ceiving an  injury  thereby,  would  not  be 
heard  to  say  that  he  assumed  the  conductor 
or  engineer  had  authority  from  the  railroad 
company  to  invite  him  to  ride  there. 

By  voluntarily  entering  the  engine  cab  to 
ride,  the  deceased  assumed  all  the  known 
hazards  incident  to  such  exposed  position, 
because  it  is  not  a  place  designed  by  the 
railroad  company  for  carrying  passengers, 
and  because  it  is  a  known  place  of  in- 
creased danger.  If  a  bridge  be  down,  or 
any  obstruction  be  on  the  track,  the  engine 
first  encounters  the  danger  and  incurs  the 
disaster.  Danger  lurks  in  such  position.  It 
was  the  side  of  the  cab  on  which  Clark 
stood  or  sat  that  first  encountered  the  pro- 
jecting end  or  corner  of  the  car  on  the  side 
track.  The  side  of  the  cab  was  crushed  in. 
which  occasioned  his  injury.  No  derail- 
ment of,  or  other  injury  to,  the  train  is 
alleged.  So  the  fact  is  confronting  that, 
had  the  deceased  not  chosen  to  ride  where 
he  did,  no  harm  would  have  come  to  him. 
In  voluntarily  assuming  such  extrahazard- 
ous position  he  was  guilty  of  contributory 
negligence.  This  proposition  of  law  has 
recently  been  announced  by  this  court  in 
Chicago  G.  W.  R.  Co.  v.  Mohaupt  (C.  C. 
A.)  18  L.R.A.(N.S.)  760,  162  Fed.  666.  It 
is  reinforced  by  the  following  pertinent  deci- 
sions: Doggett  V.  Illinois  C.  R.  Co.  34 
Iowa,  284;  Radley  v.  Columbia  Southern  R. 
Co.  44  Or.  332,  76  Pac.  212,  1  A.  &  E.  Ann. 
Cas.  447;  Texas  &  P.  R.  Co.  v.  Bovd,  6  Tex. 
Civ.  App.  205,  24  S.  W.  1086;  Fifes  v.  Bos 
ton  &  A.  R.  Co.  supra,  and  citations;  St. 
Louis,  K.  C.  &  C.  R.  Co.  v.  Conway,  86  C. 
C.  A.  1,  166  Fed.  234,  235. 

Counsel  for  plaintiff  in  error  placed  great 
stress  in  argument  upon  the  contention  that, 
notwithstanding  the  deceased  may  have  been 
in  an  improper  place  on  the  engine,  he  was 
not  a  trespasser,  but  a  licensee,  and  there- 
fore the  company  owed  him  the  duty  not  to 
wantonly  or  recklessly  injure  him.  This 
may  be  conceded.  The  contention  of  coun- 
sel is  that  the  petition  charges  gross  negli- 
gence in  the  switching  crew  of  the  defendant 
company  leaving  the  end  of  the  freight  car 
on    the"  siding   so   as   to   conflict   with   the 
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main  track.  In  the  first  place,  there  is  no 
allegation  in  the  petition  of  wanton  and 
reckless  conduct  by  the  defendant's  em- 
ployees. "The  term  'gross/  in  this  con- 
nection, is  nothing  but  an  epithet.  It 
means  no  more  than  the  failure  to  exercise 
ordinary  diligence  in  the  circumstances  of 
the  particular  case.  It  distinguishes  no  le- 
gal degree  of  negligence,  and  it  is  not  error 
to  refuse  to  apply  it  to  the  negligence  for 
which  a  defendant  may  be  liable,  because 
its  use  merely  tends  to  create  doubt  and  to 
increase  confusion.'*  Purple  v.  Union  P.  R. 
Co.  57  L.R.A.  705,  51  C.  C.  A.  571,  114  Fed., 
loc.  cit.  130. 

Even  had  the  petition  charged  wantonness 
or  recklessness  in  the  switching  crew,  as 
applied  to  the  instance  at  bar  it  would  not 
have  helped  the  case.  The  following  excerpt 
from  the  well-considered  opinion  in  Eaton 
V.  Delaware,  L.  &  W.  R.  Co.  57  N.  Y.,  loc. 
cit.  394,  15  Am.  Rep., 613,  presents  the  cor- 
rect rule:  "But  it  is  said  that,  by  the  act 
of  the  conductor,  the  plaintiff  was  lawfully 
on  the  train,  and  that  for  this  reason  the 
defendant  was  liable  to  him  for  the  negli- 
gence of  its  servants.  With  due  submission, 
this  is  simply  begging  the  question.  The 
plaintiff  could  only  be  'lawfully*  on  the  train 
by  an  authorized  act  of  the  conductor.  The 
question  still  recurs:  Had  the  conductor 
the  authority  to  take  the  plaintiff  on  the 
train  T  If  not,  he  could  not  lawfully  be  there. 
It  is  not  necessary  to  consider  whether  he 
was  a  trespasser.  It  is  enough  to  hold  that 
a  duty  to  be  careful  toward  him  could  only 
spring  up  on  the  part  of  the  defendant  by 
an  act  on  the  conductor's  part  coming  with- 
in the  scope  of  his  authority." 

The  switching  crew  did  not  know  that  the 
deceased  was  on  the  engine,  and  had  no 
reason  to  anticipate  that  any  passenger 
would  be  in  such  exposed  position.  Nor  did 
the  engineer  or  conductor  know  or  have  rea- 
son to  antiaipate  that  the  freight  car  ex- 
tended onto  the  main  track.  While  it  is  to 
be  conceded  that  it  was  a  culpable,  negli- 
gent act  on  the  part  of  the  switching  crew 
in  not  taking  pains  to  see  that  the  freight 
car  cleared  the  main  track,  the  deceased,  in 
voluntarily  riding  in  the  engine  cab, — n 
place  not  designed  for  the  carriage  of  pas- 
sengers, and  in  which  he  would  obviously 
be  exposed  to  first  encounter  any  obstruc- 
tion that  might  be  on  the  track, — was  none 
the  less  guilty  of  contributory  negligence. 

Counsel  for  plaintiff  in  error  rely  chiefly 
upon  the  case  of  Philadelphia  &  R.  R.  Go. 
V.  Derby,  14  How.  468,  14  L.  ed.  602.  It  is 
deemed  sufficient  to  say  of  that  case  that 
the  pronouncements  therein  are  predicated 
of  a  state  of  facts  distinctively  distinguish- 
nhlc  from  the  ca«c»  at  bar:  (1)  The  cab 
there  spoken  of,  in  which  the  injured  party 
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was  riding,  was  evidently  not  such  an  en 
gine  cab  as  the  one  here  in  question.  It 
was  a  carrying  car,  constructed  and  de- 
signed for  the  president  and  officials  of  the 
railroad  on  inspection  tours,  and  the  like, 
and  was,  therefore,  a  place  for  carrying  pas- 
sengers. (2)  The  injured  party  was  a 
stockholder  in  the  company,  and  was  in- 
vited by  the  president  thereof,  who  had  ap- 
parent authority  therefor,  to  ride  with  him 
in  the  place  designed  for  the  carriage  of 
persons.  (3)  The  employees  of  the  company 
in  charge  of  the  track  had  special  instruc- 
tions to  keep  it  clear  of  obstructions  be- 
cause of  the  coming,  on  this  specially 
equipped  car,  of  the  officials  of  the  road, 
who  could  be  expected  to  be  where  they  were 
riding  when  the  car  came. 

Other  decisions  cited  in  the  brief  of  coun- 
sel for  plaintiff  in  error  are  not  in  point 
in  their  facts,  and  are  not  of  controlling 
authority. 

It  results  that  the  judgment  of  the  Cir- 
cuit Court  must  be  affirmed. 


IlililNOIS   SUPREME   COURT. 

JOHN  BRADBURY  AND  WIFE,  Appts., 

V. 

VANDALIA    LEVEE     AND    DRAINAGE 
DISTRICT. 

(236  111.  36,  86  N.  E.  163.) 

Pleading  «  parties  «  excessive     state* 

nients. 

1.  A  declaration  to  recover  damages  for 
the  construction  of  a  levee  which  causes 
the  water  to  set  back  on  plaintiff's  lands  i« 
not  demurrable  because  it  alleges  that  the 
levee  caused  the  water  to  rise  higher  than 
normal  on  the  opposite  side  of  the  river 
from    and    above    the    levee,    which    would 


Case  Note.  •«  LlahiUtjf  of  drainage  dia* 
trict  for  flooding  land. 

This  note  includes  only  those  cases  in 
which  the  action  was  brought  for  damages 
due  to  floods  necessarily  resulting  from  the 
construction  of  the  drainage  works.  Tho 
question  of  liability  for  negligence  in  con- 
struction will  therefore  not  enter  into  the 
discussion. 

In  Elmore  v.  Drainage  Comrs.  135  111. 
269,  25  Am.  St.  Rep.  363,  25  N.  E.  1010, 
discussed  at  some  length  in  the  above  opin- 
ion, there  seems  to  have  been  a  claim  for 
damages  due  to  overflow  waters  aside  from 
the  cause  of  action  for  negliTpnt  construc- 
tion, for  the  court  said:  "If,  however,  by 
the  enlargement  of  the  district,  an  addi-. 
tional  burden  of  water  was  precipitated 
upon  his  lands,  to  his  detriment,  it  would 
seem  that,  prior  to  the  discharge  of  such 
additional  water  upon  the  lands,  the  dam- 
a^^es    consequent    upon    such    cnlarL'enicnt 
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show  injury  to  lands  of  others  than  plxiii- 
tiff,   where   the  allegation    is   made   simply 
to  show  the  injury  to  plaintiff's  land. 
Water  —  dainmingr    back  —  liability  — 
drainage  district. 

2.  A  drainage  district  which  constructs 
a  levee  along  a  river  and  from  the  river 
to  the  highlands,  in  such  a  way  as  to  ob- 
struct the  natural  flow  of  the  flood  water 
of  the  river  and  cast  it  back  on  property 
farther  up  the  stream,  is  liable  for  the  in- 
jury thereby  caused,  where  the  Constitu- 
tion provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use 
without  compensation. 

Same  —  pnbllc  corporation. 

3.  A  drainage  district  cannot  escape  lia- 
bility for  injury  done  by  its  improvements, 
to  lands  lying  out  of  its  limits,  on  the 
theory  that  it  is  an  involuntary  quasi  pub- 
lic corporation  not  liable  to  respond  in 
damages  for  any  of  its  acts,  where  its  or- 
ganization depends  upon  a  petition  of  those 
living  within  its  limits,  and  the  statute 
provides  that  lands  lying  within  the  dis- 
trict shall  be  liable  for  any  and  all  dam 
ages  which  shall  be  sustained  by  any  land 
lying  above  such  district  by  the  construe 
tion  of  its  works. 

Same  —  police  power. 

4.  The  drainage  of  lands  to  improve  them 
for  a«rricultural  nnrpos'??*  cannot  be  re- 
garded as  an  exercise  of  the  police  power, 
>o  ns  to  exempt  the  land  9o  drained  from 
liability  for  injury  caused  by  the  improve- 
ment to  other  land  not  within  the  district. 

(October   28,   1908.) 


APPEAL  by  plaintiffs  from  a  judgment 
of  the  Appellate  Court,  Fourth  District 
affirming  a  judgment  of  the  Circuit  Court 
for  Fayette  County  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
injury  to  plaintiffs*  lands  by  the  construc- 
tion of  a  levee.    Reversed. 

The  facts  are  stated  iu  the  opinion. 

Messrs.  Brown  &  Burnsldc,  for  appel- 
lants : 

Independent  of  statutory  enactment,  a 
riparian  proprietor  has  a  right  to  recover 
damages  for  the  building  of  a  dam  alon^ 
the  side  of  a  riyer,  which  causes  the  waters 
of  the  stream  to  overflow  and  damage  his 
land. 

Burwell  v.  Hobson,  12  Gratt.  322,  65  Am. 
Dec.  247 ;  Gerrish  v.  Clough,  48  N.  H.  9,  2 
Am.  Rep.  165,  97  Am.  Dec.  561;  O'Connell 
V.  East  Tennessee,  V.  t  G.  R.  Co.  87  Ga. 
246,  13  L.R.A.  394,  27  Am.  St.  Rep.  246, 
13  S.  E.  489;  Byrne  v.  Minneapolis  &  St. 
L.  R.  Co.  38  Minn.  212,  8  Am.  St.  Rep.  668, 
36  N.  W.  339;  Pinkstaff  v.  Steffy,  216  111. 
406,  76  N.  E.  163. 

A  drainage  district  organized  under  the 
"levee  act"  is  a  public  corporation,  and  has 
the  power  to  exercise  the  right  of  eminent 
domain,  and  hence  cannot  damage  private 
property  without  making  just  compensa- 
tion. 

Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Pole- 
cat Drainage  Dist.  213  IU.  83,  72  N.  E.  684; 
Hutchins  v.  Vandalia  Levee  &  Drainage 
Dist.  217  111.  661,  75  N.  E.  364;  Joliet  v. 


phould  have  been  assessed  by  a  jury  and 
paid  by  the  district.  .  .  .  But  in  re- 
spect to  the  damages  claimed  in  the  decla- 
ration, they  were  either  caused  by  tlie 
tortious  act  of  the  drainage  commissioners 
in  discharging  the  new  and  additional  wa- 
•  tera,  which  were  not  had  in  contemplation 
111  the  original  assessment  of  damages 
against  the  district,  upon  the  premises  of 
appellant,  or  occasioned  by  negligence  or 
misconduct  on  the  part  of  the  commission- 
ers, and  the  remedy  must  be  personally 
against  the  commissioners.  It  wo\ild,  as 
we  have  already  seen,  be  inconsistent  with 
the  fixed  rules  of  law  to  hold  the  district 
liable  for  the  consequences  of  the  illegal 
acts  of  such  commissioners." 

A  reclamation  district  organized  for  the 
purpose  of  reclaiming  swamp  land  lying 
along  a  river  is  not  liable  to  a  lower  owner 
for  damages  caused  by  the  overflowing  of 
his  land  due  to  the  works  of  the  defendant 
district.  Such  damages  are  damnum  absque 
injuria.  Nor  are  damages  recoverable  on 
the  theory  that  the  reclamation  district  is 
a  municipal  corporation  acting  under  th:» 
•authority  of  the  state  and  liable  for  taking 
the  land  under  the  power  of  eminent  do- 
main, such  damages  being  indirect,  remote, 
and  consequential,  and  in  no  sense  consti- 
tuting a  tiiking  within  the  ennstitiitionul 
limitation.  Iamb  v.  Reclamation  Dist.  No. 
19  L.R.A.  (N.S.) 


108,  73  Cal.   125,  2  Am.  St.  Rep.  775,  14 
Pac.  625. 

A  constitutional  provision  which  denies 
a  recovery  for  damages  to  land  "becausi' 
of  its  being  left  outside  a  levee"  is  applica- 
ble only  to  damages  which  accrue  to  lands 
from  the  ravages  of  the  river  because  not 
protected  against  it  by  the  levee,  and  does 
not  preclude  recovery  for  flood  damage  re- 
sulting from  the  construction  of  the  levee. 
Duncan  v.  Levee  Comrs.  74  Miss.  125,  20 
So.  838.  See  also  Ham  v.  Levee  Comrs.  83 
Miss.  534,  35  So.  943. 

In  Drainage  Comrs.  v.  Waeltz,  41  111.  . 
A  pp.  575,  it  was  held  that  no  recovery 
could  be  had  for  damages  from  overflow, 
where  the  action  was  based  upon  the  tor- 
tious acts  of  the  commissioners.  It  was 
fiUfrrrested  that  a  recovery  mi<?ht  have  l>een 
allowed  in  this  case  had  the  suit  been  based 
upon  the  statutorv  liability,  which  was  as 
follows:  "Provided,  that  the  lands  em- 
braced in  such  drainage  district  shall  be 
liable  for  any  and  all  damages  which  may 
be  sustained  by  any  lands  lying  above  such 
drainage  district,  by  the  construction  of 
any  levee,  ditch,  or  drain  in  such  district 
under  this  act." 

Lewis  Twp.  Improv.  Co.  y.  Royer,  38  Ind. 
App.  161,  76  N.  E.  1068.  was  an  appeal 
from  an  assessment  for  damages  awarded 
for  overflowing  lands  due  to  the  construe- 
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Spring  Creek  Drainage  Dist.  222  111.  441,  78 
N.  E.  836. 

A  drainage  district  is  a  public  corpora- 
tion, and  limited  in  its  rights  to  take  or 
damage  property  in  the  same  way  and  to 
the  same  extent  as  any  other  public  corpo- 
ration. 

Wabash  R.  Co.  v.  Cool  River  Drainage  & 
Levee  Dist.  194  111.  310,  62  N.  E.  679;  Juvi- 
nall  V.  Jamesburg  Drainage  Dist.  204  111. 
106,  68  N.  E.  440;  Joliet  v.  Spring  Creek 
Drainage  Dist.  sjpra;  Smith  v.  Clausaen 
Park  Drainage  &  Levee  Dist.  229  111.  155, 
82  N.  E.  278. 

Messrs.  B.  W.  Henry  and  Albert  & 
Matheiiy  and  Gray,  for  appellee: 

A  drainage  district  is  an  involuntary 
quasi  public  corporation,  and  no  action  can 
be  maintained  against  it  for  damages. 

Elmore  V.  Drainage  Comrs.  135  111.  277, 
25  Am.  St.  Rep.  363,  26  N.  E.  1010;  Mc- 
Gillis  V.  Willis,  39  III.  App.  316;  Drainage 
Comrs.  V.  Waeltz,  41  111.  App.  575;  Heffner 
V.  Cass  &  Morgan  Counties,  193  111.  450, 
58  L.R.A.  353,  02  N.  E.  201;  People  ex  rel. 
Slusser  v.  Gary,  196  111.  327,  63  N.  E.  749; 
Snith  V.  People,  140  111.  358,  29  N.  E.  676; 
Mason  &  T.  Special  Drainage  Dist.  Comrs. 
v.  Griffin,  134  111.  338,  25  N.  E.  995. 

The  state,  by  virtue  of  its  police  power, 
may  direct  the  reclamation  of  swamp  and 
overflow  land  by  means  of  levees;  and  dam- 
ages and  injuries  occasioned  thereby  are 
damnum  absque  injuria. 

18  Am.  &  Eng.  Enc.  Law,  pp.  739,  748, 


750;  Green  v.  Swift,  47  Cal.  536;  Chicago 
&  N.  W.  R.  Co.  V.  Chicago,  140  111.  309,  29 
N.  E.  1109. 

One  landowner  may  levee  against  over- 
flow waters  of  a  river,  and  prevent  the  same 
from  overflowing  his  lands,  without  being 
liable  in  damages  to  another  landowner  be- 
cause of  increasing  the  overflow  on  such 
other  lands. 

McDaniel  v.  Cummings,  83  Cal.  516,  8 
L.R.A.  575,  23  Pac.  795;  Edwards  v.  Char- 
lotte, C.  &  A.  R.  Co.  39  S.  C.  472,  22  L.R'.A. 
246,  39  Am.  St.  Rep.  746,  18  S.  E.  58;  Gray 
V.  McWilliams,  98  Cal.  157,  21  L.R.A.  593, 
35  Am.  St.  Rep.  163,  32  Pac.  976;  Lamb  v. 
Reclamation  Dist.  No.  108,  73  Cal.  125,  2 
Am.  St.  Rep.  775,  14  Pac.  625;  Schlichter 
V.  Phillipy,  67  Ind.  201;  Benthall  v.  Seifert, 
77  Ind.  302;  Cairo  &  V.  R.  Co.  v.  Houry,  77 
Ind.  364;  Shelbyville  &  B.  Tump.  Co.. v. 
Green,  99  Ind.  205;  Rathke  v.  Gardner,  134 
Mass.  14. 

Cartwriglit,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  circuit  court,  of  Fayette  county  sus- 
tained' the  demurrer  of  appellee,  the  Van- 
dalia  Levee  and  Drainage  District,  to  the 
amended  declaration  of  appellants,  John 
Bradbury  and  Mary  Bradbury,  filed  in  this 
action  of  trespass  on  the  case  for  damages 
to  appellants'  lands,  resulting  from  the 
construction  by  appellee  of  a  levee  along 
the  Kaskaskia  river  and  across  the  bottom 
lands  to  the  bluffs  bordering  on  the  same. 


tion  of  a  levee.  The  award  was  affirmed, 
and,  in  sustaining  the  allegations  of  tin* 
complaint,  the  court  said:  "It  is  also 
claimed  that  the  complaint  does  not  allego 
that  the  appellant,  in  its  proceedings  to 
construct  said  levee,  was  negligent.  Tliis  is 
not  a  suit  for  the  negligent  construct'on  of 
a  levee,  but  an  appeal  from  an  assessment 
of  damages  under  the  statute;  and  i.i  this 
appeal  all  damages,  present  and  prospective, 
must  be  assessed,  because  it  will  be  pre- 
sumed that  all  matters  affecting  the  land 
were  considered  when  the  original  assess- 
ment was  made.  .  .  .  Neither  an  in- 
dividual, nor  a  private  corporation,  with- 
out legislative  authority,  can  interfere  with 
a  running  stream  to  the  damage  of  others, 
whether  negligent  or  not,  without  being 
liable.  The  legislature  could  have  no  pow- 
er to  grant  a  corporation,  in  the  original 
taking  of  •property,  tbe  privilege  of  taking 
land  under  the  right  of  eminent  domain 
without  just  compensation." 

In  Meriwether  v.  St.  Francis  Levee  Dist. 
165  Fed.  317,  equitable  relief  by  way  of  an 
injunction  was  denied  to  one  whose  lands 
had  been  flooded  as  the  result  of  the  con- 
struction of  a  levee,  because  the  Conslitu- 
tion  and  statutes  gave  a  full  and  complete 
remedy  at  law.  The  following  dictum  is 
upon  the  point  of  our  inquiry:  "If  his  i  W, 
19L.Rji.(N.S.)  63 


land  had  been  overflowed  or  injured  as  a 
direct  result  of  the  building  of  the  levee, 
that  amounts  to  a  'taking*  or  'injury*  with- 
in the  meaning  of  the  constitutional  provi- 
sion which  protects  private  property  from 
public  use  without  compensation;  and  at 
common  law,  as  well  as  under  the  express 
provision  of  the  statute  just  quoted,  tho 
plaintiff  could  maintain  an  action  for  his 
damages  though  no  direct  proceeding  had 
been  taken  to  condemn  the  land  by  emi* 
nent  domain." 

But  damages  resulting  because  a  levee 
prevents  water  from  flowing  off  land  as  it 
otherwise  would,  and  deepens  the  water 
thereon  in  time  of  overflow,  are  conse 
quences  of  the  situation,  and  the  authorized 
effort  to  promote  the  general  good  by  the 
construction  of  the  levees,  and  may  not  bo 
recovered  in  an  action  against  the  levCvj 
commissioners.  Richardson  v.  Levee  Comrs. 
68  Miss.  539,  9  So.  351.  See  also  Levee 
Comrs.  V.  llarkleroads,  62  Miss.  807. 

And.  where  a  landowner  granted  to  a 
levee  district  a  ri^ht  of  way  over  his  land 
for  the  constniclion  /)f  a  levee,  he  cannot 
recover  from  the  district  damajjes  resulting 
from  floods  due  to  the  levee  if  it  was  con- 
structed in  a  skilful  manner.  Daniels  v. 
St.  Francis  Levee  Dist.  84  Ark.  333,  106  8. 
678. 
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Appellants  stood  by  their  declaration, 
whereupon  judgment  was  rendered  against 
them  for  costs,  and  on  appeal  to  the  appel- 
late court  for  the  fourth  district  the  judg- 
ment was  affirmed.  From  the  judgment  of 
the  appellate  court,  this  appeal  was  taken. 
The  declaration  contains  four  counts,  the 
first  of  which  avers  that  the  plaintiffs  are 
the  owners  of  and  in  possession  of  a  tract  of 
land  containing  about  18  acres,  on  the  west 
side  of  the  Kaskaskia  river,  which  flows  in 
a  ^  southwesterly  direction  through  the 
county  of  Fayette.;  that,  before  the  build- 
ing of  the  levee  by  defendant,  the  lands 
were  not  subject  to  overflow  by  the  freshets 
or  floods  of  said  river,  and  were  valuable 
farming  lands;  that  the  defendant  is  a 
drainage  district  organized  on  or  about 
September  9,  1902,  under  the  act  entitled 
"An  Act  to  Provide  for  the  Construction, 
Reparation,  and  Protection  of  Drains, 
Ditches,  and  Levees,  across  the  Lands  of 
Others,  for  Agricultural,  Sanitary,  and 
Mining  Purposes,  and  to  Provide  for  the 
Organization  of  Drainage  Districts,''  in 
force  May  29,  1879  (Laws  1879,  p.  120), 
together  with  the  amendments  thereto;  that 
the  plan  of  the  improvement,  as  fixed  by 
the  decree  of  the  county  court  of  said 
county,  including  the  construction  of  a 
levee  along  the  east' side  of  the  Kaskaskia 
river,  beginning  at  the  mouth  of  Lynn 
creek,  about  a  quarter  of  a  mile  down  the 
river  from  the  plaintiffs'  lands,  and  extend- 
ing down  the  river  about  12  miles,  and  also 
a  levee  from  the  mouth  of  said  creek  in  an 
easterly  direction  to  the  bluffs;  that,  dur- 
ing the  summer  of  1904,  the  defendant 
caused  said  levee  to  be  erected  about  8  feet 
in  height  and  4^  feet  wide  on  top,  with  no 
outlet  from  the  river  into  the  lands  lying 
on  the  east  side;  that  at  the  time  of  floods 
and  freshets  said  river  overflows  its  banks 
and  inundates  a  strip  of  land  about  2  miles 
in  width;  that,  by  reason  of  the  construc- 
tion of  the  levee,  the  flood  channel  below  the 
lands  of  plaintiffs  is  narrowed  and  in  some 
places  does  not  exceed  300  feet;  that,  by 
reason  of  the  construction  of  the  levee,  the 
waters  of  the  river  were  caused  to  rise 
much  higher  on  the  west  side  of  the  river 
and  above  the  levee,  and  to  thereby  over- 
flow the  plaintiffs'  lands  in  time  of  fresh- 
ets; that  their  lands  were  damaged  and  in- 
jured, the  crops  growing  thereupon  were 
destroyed,  the  soil  was  washed  away,  and 
the  lands  rendered  unwholesome  and  un- 
healthy and  depreciated  in  value,  and  that, 
by  reason  of  §  2  of  said  act  under  which  the 
defendant  was  organf^cd,  it  became  liable 
to  pay  the  plaintiffs  their  said  damages. 
The  third  count  is  substantially  the  same 
as  the  first,  and  the  second  and  fourth  con- 
tain the  same  averments  as  the  first  respect- 
19L.R.A.(N.S.) 


ing  the  plaintiffs'  lands,  the  organization 
of  the  district,  and  the  effect  of  the  levee 
as  an  obstruction  to  the  fiow  of  the  waters; 
but  they  charge  that  the  defendant  wrong- 
fully caused  the  levee  to  be  constructed,  and 
that,  before  the  building  of  the  levee,  the 
plaintiffs'  lands  were  only  overflowed  in 
times  of  extreme  fioods,  whereas,  since  that 
time  they  are  overflowed  and  damaged  and 
rendered  unwholesome  in  times  of  only 
moderate  floods  and  freshets.  The  demur- 
rer is  both  general  and  special,  and  allega 
as  special  ground  of  demurrer  that  the 
declaration  charges  that  other  lands  besides 
those  of  the  plaintiffs  have  been  damaged. 
The  declaration  avers  that  the  levee  eaused 
the  waters  of  the  river  to  rise  much  higher 
on  the  west  side  and  above  the  levee,  which 
might  include  lands  not  owned  by  the  plain- 
tiffs; but  there  is  no  averment  of  damage 
to  any  lands  except  those  of  the  pfain tiffs, 
and  no  cause  of  action  is  stated,  or  attempt- 
ed to  be  stated,  as  to  any  other  lands.  The 
lands  of  the  plainUffs  are  on  the  west  side 
of  the  river  above  the  levee,  and  the  aver- 
ments as  to  raising  the  water  on  that  side 
and  above  the  levee  are  only  made  in  con- 
nection with  those  lands.  The  declaration 
is  not  obnoxious  to  the  special  ground 
stated. 

The  declaration  states  facts  showing  in- 
jury and  damage  to  the  plaintiffs'  lands  re- 
sulting from  the  act  of  the  defendant  in 
building  the  levee  below  them,  and  thereby 
obstructing  the  natural  flow  of  the  waters 
of  Kaskaskia  river  in  times  of  floods  and 
freshets  so  as  to  hold  the  same  back  upon 
said  lands,  and  the  substantial  question 
raised  by  the  demurrer  is  whether  the  de- 
fendant is  liable  for  such  damage.  If  an 
individual  owner  of  the  land  where  the  levev 
was  constructed  had  done  the  same  acts  a« 
the  defendant,  he  would  be  liable  for  th<. 
consequent  damage.  He  would  have  no 
right  to  build  a  levee  which  would  prevent 
the  escape  of  the  flood  waters,  and  there- 
by flood  the  lands  of  the  plaintiffs.  In 
Stout  V.  McAdams,  3  111.  67,  33  Am.  Dec. 
441,  the  court  said:  "There  can  be  no 
doubt  that  every  flowing  back  or  throwing 
water  upon  the  land  of  another  is  such  an 
act  as  entitles  the  individual  injured  to 
his  action."  That  case  arose  from  the  ob- 
struction of  a  natural  water  course  by  a 
dam,  and  the  principle  has  been  iLpplied  by 
this  court  alike  to  obstructions  to  the 
natural  flow  of  surface  waters  and  natural 
water  courses.  Gillham  v.  Madison  County 
R.  Co.  49  111.  484,  95  Am.  Dec.  627;  Gorm- 
ley  V.  San  ford,  52  111.  158;  Ohio  &  M.  R. 
Co.  V,  Webb,  142  111.  404,  32  N.  E.  527; 
Rock  Island  &  P.  R.  Co.  v.  Krapp,  173 
111.  219,  50  N.  E.  663;  Pinkstaff  v.  Steffy, 
216  lU.  406,  75  N.  £.  163.     In  Gillham  Y. 
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Madison  County  R.  Co.  the  doctrine  of  the  i 
civil  law  by  which  the  owner  of  lower 
ground  has  no  right  to  erect  embankments 
whereby  the  natural  flow  of  the  water  from 
the  upper  groimd  shall  be  stopped  was 
adopted;  and  in  Gormley  v.  Sanford  it  was 
held  that  there  was  no  diflferencc  in  princi- 
ple whether  the  water  comes  from  the  clouds 
al30vc  or  has  fallen  upon  remote  hills  and 
comes  thence  in  a  running  stream.  The 
court  said  (page  162  of  62  111.)  :  "The 
cases  asserting  a  different  rule  for  surface 
waters  and  running  streams  furnish  no 
satisfactory  reason  for  the  distinction. 
.  .  .  The  right  of  the  owner  of  the  su- 
perior heritage  to  drainage  is  based  simply 
on  the  principle  that  nature  has  ordained 
such  drainage,  and  it  is  but  plain  and 
natural  justice  that  the  individual  owner- 
ship arising  from  social  laws  should  be  held 
in  accordance  with  pre-existing  laws  and 
arrangements  of  nature.  As  water  must 
floAV,  and  some  rule  in  regard  to  it  must  be 
established  where  land  is  held  under  the 
artificial  titles  created  by  human  law,  there 
can  clearly  be  no  other  rule  at  once  so 
equitable  and  so  easy  of  application  as  that 
which  enforces  natural  laws."  Again,  in 
Pinkstaff  v.  Steffy  it  was  considered  that 
there  could  be  no  difference  whether  the 
water  that  submerged  the  land  of  Steffy 
came  from  the  hills  above  the  land  or  from 
the  overflow  of  the  stream  along  the  same. 
Under  the  rule  of  the  civil  law  adopted 
by  this  court,  the  right  of  drainage  is  gov- 
erned by  the  law  of  nature,  and  the  lower 
proprietor  cannot  do  anything  to  prevent 
the  natural  flow  of  surface  water  and  cast 
it  back  upon  the  land  above  (30  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  326) ;  and  this  court 
recognizes  no  distinction  between  surface 
waters  and  those  flowing  in  a  natural  water 
course.  In  Burwell  v.  Hobson,  12  Gratt. 
322,  65  Am.  Dec.  247,  it  was  contended  that 
a  riparian  proprietor  may  lawfully  protect 
his  property  from  floods  by  erecting  a  dike 
or  other  obstruction  on  his  own  land, 
though  its  necessary  effect  may  be  to  turn 
the  superabundant  water  on  the  land  of 
his  neighbor;  but  the  court  said:  "Such  a 
distinction  between  the  ordinary  and  ex- 
traordinary flow  of  a  stream  is  not  laid 
down  or  recognized  by  any  elementary 
writer  nor  in  any  adjudged  case,  so  far  as 
I  have  seen.  The  utmost  extent  to  which 
the  authorities  seem  to  go  in  that  direction 
is  that  a  riparian  proprietor  may  erect  any 
work  in  order  to  prevent  his  land  being 
overflowed  by  any  change  of  the  natural 
state  of  the  stream  and  to  prevent  its  old 
course  from  being  altered  (Angell,  Water 
Courses,  §  333)  ;  but  he  has  no  right,  for 
his  greater  convenience  and  beneflt,  to  build 
anytning  which  in  times  of  ordinary  flood 
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will  throw  the  water  on  the  grounds  of 
another  proprietor  so  as  to  overflow  and 
injure  them." 

The  question  in  this  case  is  whether  an 
aggregation  of  landowners  can,  by  volun- 
tarily accepting  the  privileges  conferred  by 
the  levee  act  and  organizing  a  drainage  dis- 
trict, erect  a  levee  which  obstructs  the 
natural  flow  of  water  and  injures  the  land 
of  another  and  the  district  incur  no  lia- 
bility. It  is  contended  that  there  is  no 
such  liability  because  the  drainage  district 
is  an  involuntary  quasi  public  corporation, 
which  is  neither  liable  for  its  own  torts  nor 
the  wrongs  or  negligence  of  its  officers.  It 
is  first  to  be  observed  that  in  this  case  it 
is  not  necessary  to  the  maintenance  of  the 
action  that  the  corporation  or  its  officers 
should  have  been  guilty  of  either  wrong  or 
negligence.  The  first  and  third  counts  aver 
that  the  scheme  of  the  improvement  as  fixed 
by  the  decree  of  the  county  court  included 
the  construction  of  the  levee,  which  was 
erected  in  accordance  with  said  decree. 
Under  those  counts,  the  damage  resulted, 
not  from  negligence  or  improper  construc- 
tion, but  from  the  adoption  of  the  plan  of 
drainage  to  benefit  the  lands  within  the  dis- 
trict; and  in  Stout  v.  McAdams,  supra, 
which  was  an  action  on  the  case,  it  was  held 
that,  although  the  act  of  one  person  may  be 
in  itself  lawful,  yet  if,  in  its  consequences, 
it  necessarily  damages  the  property  of  an- 
other, the  party  occasioning  the  damage  is 
liable  to  make  reparation  commensurate  to 
the  injury  he  has  caused.  The  defendant 
hi^s  power  to  exercise  the  right  of  eminent 
domain  and  to  have  the  damage  to  lands  oc- 
casioned by  the  construction  of  its  works 
determined.  Lands  taken  or  damaged  by 
a  drainage  district  for  its  purposes  are 
taken  or  damaged  for  a  public  use,  and  com- 
pensation must  be  made  therefor.  Wabash 
R.  Co.  V.  Coon  Run  Drainage  &  Levee  Dist. 
194  111.  310,  62  N.  E.  679;  Juvinall  ▼. 
Jamesburg  Drainage  Dist.  204  III.  106,  68 
N.  E.  440.  If  a  drainage  district  actually 
takes  land,  compensation  must  be  made  be- 
fore the  land  is  appropriated,  and,  if  the 
district  concedes  that  damage  will  result 
to  lands,  such  damages  may  be  assessed 
under  the  law  of  eminent  domain;  but,  if 
the  district  does  not  concede,  in  the  first 
instance,  that  damage  will  result,  an  action 
on  the  case  is  an  appropriate  remedy  to  de- 
termine the  question  whether  lands  will  be 
damaged  and  to  recover  the  damages. 
Under  the  Constitution  private  property 
cannot  be  taken  or  damaged  for  a  public 
use  without  just  compensation,  and  this 
gives  a  right  of  action.  The  demurrer  ad- 
mits that  plaintiffs'  lands  have  been  dam- 
aged for  a  public  use,  and  that  the  damage 
has  not  been  ascertained  or  paid. 
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On  the  proposition  that  the  lefendant  is 
an  involuntary  quasi  public  wrporation, 
and  for  that  reason  not  liable  to  respond 
in  damages  for  any  of  its  acts,  the  case 
of  Elmore  v.  Drainage  Comrs.  136  111. 
2G9,  25  Am.  St.  Rep.  303,  25  N.  E.  1010,  is 
relied  upon.  That  was  a  suit  by  an  owner 
of  lands  included  in  the  district  who  had 
been  assessed  for  draining  his  lands,  and 
after  the  payment  of  his  assessment  the  dis- 
trict, without  his  knowledge  or  consent,  en- 
larged the  boundaries  and  discharged  so 
much  water  into  the  ditches  on  his  land  that 
the  ditches  would  not  carry  it,  and  also  did 
the  work  so  carelessly  and  negligently  as  to 
overflow  and  submerge  his  lands.  There 
was  a  judgment  against  the  plaintifif  on  a 
general  demurrer,  and  the  charge  of  the 
declaration  was  negligence  in  the  construc- 
tion of  the  drains  and  in  connecting  the 
drains  and  ditches  of  the  added  territory 
with  the  drains  on  plaintiff's  lands  without 
enlarging  such  drains  sufficiently  to  carry 
off  the  increased  volume  of  water.  The  sub- 
stantial grounds  of  the  decision  were  that 
it  would  be  presumed  that  the  plaintiff  was 
fully  compensated  in  the  original  assess- 
ment for  his  lands  taken  for  the  ditch  and 
all  damages  consequent  upon  its  construc- 
tion for  the  original  purpose;  that,  if,  by 
the  enlargement  of  the  district,  an  addition- 
al burden  of  water  was  cast  on  his  .lands, 
the  consequent  damages  should  have  been 
assessed  by  a  jury  and  paid  by  the  dis- 
trict, but  that  the  damages  claimed  in  the 
declaration  were  either  caused  by  the 
wrongful  act  of  the  commissioners  in  dis- 
charging the  new  and  additional  waters 
upon  the  plaintiff's  premises,  or  occasioned 
by  negligence  or  misconduct  on  their  part 
for  which  the  remedy  must  be  against  them 
personally.  Under  that  decision,  the  land- 
owner was  not  bound  to  suffer  the  injury, 
but  could  have  enjoined  the  district  until 
his  damages  on  account  of  the  additional 
burden  of  water  had  been  assessed  and  paid. 
The  court  held  that  the  drainage  district 
was  not  a  private  corporation,  formed  by 
voluntary  agreement  for  private  purposes, 
which  was  undoubtedly  correct.  It  was  also 
said  that,  while  drainage  districts  had  been 
classed  as  municipal  corporations  in  Com- 
missioners of  Havana  Twp.  v.  Kelsey,  120 
111.  482,  11  N.  E.  266,  and  other  cases, 
there  were  substantial  grounds  of  distinc- 
tion, and  that  they  were  to  be  regarded  as 
mere  public  involuntary  quasi  corporations, 
and  therefore  not  liable  to  respond  in 
damages  to  an  individual  injured  by  the 
negligent  or  wrongful  act  of  their  officers, 
agents,  or  servants.  That  doctrine  was  re: 
pea  ted  in  Heffner  v.  Cass  &  Morgan  Coun- 
ties, 193  111.  439,  68  L.R.A.  353,  62  N.  E. 
201,  but  it  is  quite  evident  tliat  it  needs 
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some  revision  or  limitation.  The  ground  of 
distinction  between  corporations  which  arc 
liable  for  the  negligent  or  wrongful  act  of 
their  agents  or  servants  and  those  which 
are  not  is  that  public  involuntary  quasi 
corporations  are  mere  political  or  civil  di- 
visions of  the  state  created  by  general  laws 
to  aid  in  the  general  administration  of  the 
government,  and  are  not  so  liable,  while 
those  which  are  liable  have  privileges  con- 
ferred upon  them  at  their  request,  which 
are  a  consideration  for  the  duties  imposed 
upon  them.  Kinnare  v.  Chicago,  171  III. 
332,  49  N.  E.  536.  Neither  the  state,  nor 
any  part  of  it,  is  divided  by  the  legislature 
into  drainage  districts,  nor  do  they  have 
public  duties  thrust  upon  them  without 
their  consent.  The  organization  of  a  drain- 
age district  is  for  the  sole  and  exclusive 
benefit  of  the  territory  within  the  district 
(Union  Drainage  Dist.  No.  3  Comrs.  ▼. 
Highway  Comrs.  220  111.  176,  77  N.  E.  71), 
and  the  lands  within  the  district  are  iia- 
sessed  to  pay  the  whole  costs  on  the  theory 
that  they  alone  are  benefited.  A  drainage 
district  can  only  be  organized  upon  the 
petition  of  a  majority  of  the  owners  of 
lands  within  the  proposed  district  who  shall 
have  arrived  at  lawful  age  and  who  repre- 
sent one  third  of  the  area  of  the  lands  to  be 
reclaimed  or  benefited,  and  the  organiza- 
tion is  not  different  in  principle  from  the 
organization  of  cities,  villages,  or  towns 
under  a  general  law,  on  a  petition  of  a 
certain  proportion  of  the  legal  voters  with- 
in the  territory.  It  is  correct  to  say  that  a 
drainage  district  is  a  quasi  corporation  if 
the  act  under  which  it  is  organized  does 
not  make  it  a  corporation  in  fact;  but  it 
is  not  created  for  political  purposes  or  for 
the  administration  of  civil  government. 
Undoubtedly  a  drainage  district  is  not 
liable  for  the  unauthorized  acts  of  its  com- 
missioners for  which  they  are  personally 
liable;  but  the  district  is  clothed  with  the 
power  of  eminent  domain  for  the  purposes 
of  its  organization,  and  is  prohibited  by 
the  Constitution  from  taking  or  damaging 
lands  without  making  compensation  there- 
for. If  no  means  were  furnished  with 
which  to  pay  such  damages,  that  fact  would 
furnish  no  authority  for  causing  such 
damage,  and  the  obvious  result  would  be 
that  acts  causing  damage  to  others  could 
not  be  performed  at  all.  That  is  not  the 
case,  however,  as  to  this  district.  Section 
2  of  the  act  imder  which  the  defendant  is 
organized  provides  that  lands  embraced  in 
drainage  districts  organized  under  it  shall 
be  liable  for  any  and  all  damages  which 
may  be  sustained  by  any  lands  lying  above 
such  drainage  district  by  the  construction 
of  any  levee,  ditch,  or  drain  in  such  dis- 
trict under  the  act.     The  statute  declares 
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the  liability  and  the  law  eontcraplates  that 
it  shall  be  enforced  by  an  assessment  upon 
the  lands.  No  other  kind  of  action  could 
be  brought  to  charge  the  lands  in  the  dis* 
trict  with  the  damages  to  plaintiffs'  lands 
than  the  one  adopted  here,  and,  if  damages 
should  be  recovered,  they  are  to  be  col- 
lected by  assessment  against  the  lands. 

But  it  is  further  contended  that  the  de- 
fendant is  not  liable  because  the  injury  re- 
sulted from  the  exercise  of  the  police  power 
of  the  state  through  the  district,  as  a  mere 
governmental  agencj'.  The  removal  of  large 
hodies  of  stagnant  water  which  produce 
malaria  and  breed  disease  is  conducive  to 
the  health  and  welfare  of  the  public,  and 
such  removal  is  within  the  police  power  of 
the  state  (Green  v.  Swift,  47  Cal.  636),  and 
there  have  been  cases  where  the  drainage 
of  lands  for  that  purpose  was  referred  to 
the  police  power  residing  in  the  state.  The 
basis  for  the  law  under  which  the  defend- 
ant is  organized,  however,  is  found  in 
§  31  of  article  4  of  the  Constitution,  which 
provides  that  "the  general  assembly  may 
pass  laws  permitting  the  owners  of  lands 
to  construct  drains,  ditches,  and  levees  for 
agricultural,  sanitary,  or  mining  purposes, 
across  the  lands  of  others,  and  provides  for 
the  organization  of  drainage  districts  and 
vest  the  corporate  authorities  thereof  with 
power  to  construct  and  maintain  levees, 
drains,  and  ditches,  and  to  keep  in  repair 
all  drains,  ditches,  and  levees  heretofore 
constructed  under  the  laws  of  this  state,  by 
special  assessments  upon  the  property  bene- 
fited thereby."  The  act  under  which  the 
defendant  is  organized  provides  for  drain- 
age for  agricultural  or  sanitary  or  mining 
purposes,  to  be  maintained  by  special  as- 
sessment upon  the  property  benefited 
thereby.  If  the  county  court  finds  that 
the  proposed  drains,  ditch,  or  ditches,  levee, 
or  other  works  is  or  are  necessary  or  will 
be  useful  for  the  drainage  of  the  lands  pro- 
posed to  be  drained  thereby  for  either 
agricultural  or  sanitary  or  mining  pur- 
poses, the  district  is  to  be  organized.  It  is 
not  contended  that  any  other  than  sani- 
tary purposes  come  within  the  undefined 
limits  of  the  police  power,  and  districts 
formed  under  the  act  are  not  necessarily 
organized  as  a  police  regulation  to  drain 
lands  which  would  be  a  menace  to  public 
health  or  a  breeder  of  malaria  and  disease. 
8o  far  as  appears,  this  district,  with  its 
scheme  for  a  levee,  was  organized  for  the 
purpose  of  improving  the  lands  within  the 
district  for  agricultural  purposes,  which  is 
not  an  exercise  of  the  police  power;  and  it 
was  organized  upon  the  petition  of  a  ma- 
jority of  the  owners  of  lands  in  the  belief 
that  they  would  be  benefited  by  the 
organization.  To  deny  to  the  plaintiffs  a 
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recovery  of  the  damages  which  they  have 
suffered  by  the  effort  of  the  owners  of 
lands  within  the  district  to  benefit  them- 
selves would  be  against  natural  right  and 
every  sentiment  of  justice,  and  we  find  no 
sufficient  reason  for  exempting  the  district 
from  liability,  whether  the  levee  is  regard- 
ed as  a  wrongful  obstruction  to  the  waters 
of  the  river  or  as  a  lawful  one  under  the 
decree  of  the  county  court. 

The  circuit  court  erred  in  sustaining  the 
demurrer  and  the  appellate  court  erred  in 
affirming  the  judgment.  The  judgments  of 
the  Appellate  Court  and  Circuit  Court  are 
reversed  and  the  cause  is  remanded  to  the 
Circuit  Court,  with  directions  to  overrule 
the  demurrer. 


IOWA    SUPREME    COURT. 

C.  E.  HARDY 

V. 

CHICAGO,   ROCK    ISLAND,    &    PACIFIC 
RAILWAY  COMPANY,  Appt. 

(—  Iowa,  —,  116  N.  W.  8.) 

Master  —  warning:  servant  —  blasting. 

A  master  is  not  negligent  in  failing  to 
warn  an  adult  employee  of  ordinary  intel- 
ligence, who  has  had  several  months'  ex- 
perience in  drilling  holes  for  blasting,  and 
in  actually  firing  the  blasts,  of  the  danger 
of  putting  powder  into  a  drill  hole  in 
which  the  dynamite  has  been  exploded,  be- 
fore the  fire  from  the  fuse  and  wrappings 
has  had  time  to  burn  out. 


(February  14,  1908.) 


Case  Note,  —  Duty  to  warn  servant  en- 
gaged in  hl€isting  of  dangers  there* 
from. 

As  suggested  by  the  title,  this  note  is 
confined  to  the  question  of  the  necessity  of 
warning  one  engaged  in  blasting  of  the 
dangers  arising  from  the  use  and  discharge 
of  explosives;  and  does  not  include  the 
duty  to  warn  others,  not  so  engaged,  of 
transitory  dangers  from  the  firing  of  blasts, 
or  of  the  danger  of  working  about  unex- 
ploded  charges. 

It  is  gross  negligence  to  introduce  the 
use  of  a  new  and  highly  dangerous  explo- 
sive without  warning  a  servant  of  its  prop- 
erties and  the  mode  of  use,  irrespective  of 
the  master's  knowledge  or  want  of  knowl- 
edge of  its  dangerous  properties.  Smith  v. 
Oxford  Iron  Co.  42  N.  J.  L.  467,  36  Am. 
Rep.  635;  Spelman  ▼.  Fisher  Iron  Co.  66 
Barb.  151. 

So,  it  is  negligence  to  substitute  blasting 
powder  containing  40  instead  of  27  per  cent 
of  nitroglycerin  which  was  more  danger- 
ous to  handle  than  the  latter,  without  giv- 
ing notice  of  the  chanise  to  a  servant  who 
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APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Johnson  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carroll  Wright  and  J.  Ij.  Par- 
rlsh,  for  appellant: 

A  servant,  in  entering  the  employment  of 
a  master,  impliedly  represents  that  he  is 
competent  to  perform  the  duties  he  under- 
takes, and  appreciates  the  perils  incident 
thereto. 

Bailey,  Personal  Injuries  Relating  to  Mas- 
ter &  Servant,  1st  ed.  p.  113;  Mayes  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  63  Iowa,  562,  14  N. 
W.  340,  19  N.  W.  680;  Hanson  v.  Hammell, 
107  Iowa,  176,  77  N.  W.  839;  Tuttle  v.  De- 
troit, G.  H.  &  M.  R.  Co.  122  U.  S.  194,  30  L. 
ed.  1116,  7  Sup.  Ct.  Rep.  1166;  Peterson  v. 
New  Pittsburg  Coal  &  Coke  Co.  149  Ind. 
260,  63  Am.  St.  Rep.  289,  49  N.  E.  8. 

The  duty  of  the  master  to  instruct  only 


arises  as  to  dangers  the  master  knows  or  has 
reason  to  believe  the  servant  is  ignorant 
of. 

Ycager  v.  Burlington,  C.  R.  &  N.  R.  Co.  93 
Iowa,  5,  61  N.  W.  216;  Newbury  v.  Getcbel 
&  M.  Lumber  &  Mfg.  Co.  100  Iowa,  451,  62 
Am.  St.  Rep.  582,  69  N.  W.  743;  McCarthy 
v.  Mulgrew,  107  Iowa,  78,  77  N.  W.  527'; 
Hanson  v.  Hammell,  107  Iowa,  175,  77  N. 
W.  839;  American  Wire  Nail  Co.  v.  Ckmnel- 
ly,  8  Ind.  App.  398,  36  N.  E.  721;  Arcade 
File  Works  v.  Jiiteau,  15  Ind.  App.  460,  40 
N.  E.  819,  44  N.  E.  326;  Mielke  ▼.  Chicago 
A  N.  W.  R.  Co.  103  Wis.  i,  74  Am.  St  Rep. 
834,  79  N.  W.  23. 

Mr.  A.  E.  Swisher  also  for  appellant. 

Messrs.  Wade,  Dntcher,  A  Davis,  for 
appellee : 

The  law  imposes  an  affirmative  duty  upon 
the  master  to  instruct  an  inexperienced  per-, 
son  whom  he  employs  for  a  dangerous  oc- 
cupation, as  to  the  dangers  incident  thereto 
which  are  not  obvious  to  the  servant. 

Labatt,  Mast.  &  S.  S  395;  Leary  t.  Bos- 


is  ignorant  thereof.     Chambers  v.  Chester, 
172  Mo.  461,  72  S.  W.  904. 

And  it  is  an  imperative  duty,  when  a 
more  rapidly-burning  blasting  fuse  is  sub- 
stituted for  a  slower,  to  inform  a  servant 
thereof,  where  the  difference  is  not  dis- 
cernible to  an  experienced  miner.  Hedlum 
v.  Holy  Terror  Min.  Co.  16  S.  D.  261,  92 
N.  W.  31. 

Where  it  appears  that  an  unexploded 
blast  should  never  be  withdrawn,  and  that 
it  was  against  the  master's  orders  to  do  so, 
he  will  be  liable  for  the  negligence  of  his 
foreman  in  placing  an  ignorant  and  un- 
skilled foreigner,  though  of  mature  years, 
who  is  not  aware  of  such  order,  at  such 
work  .without  warning  him  of  its  danger.-), 
other  than  to  tell  him  to  pour  water  into 
the  blast  hole.  Peters  v.  George,  83  C.  C. 
A.  408,  154  Fed.  634. 

So,  it  is  negligence  to  set  a  man  of  twen- 
ty-two years  who  is  without  experience  as 
a  miner,  at  blasting,  without  any  warning 
as  to  the  dangerous  character  of  the  em- 
ployment, and  how  safely  to  perform  the 
.work.  Pence  v.  California  Min.  Co.  27 
Utah,  378,  76  Pac.  934. 

To  place  a  youth  of  seventeen  who  is  un- 
familiar with  the  work  of  blasting,  at 
work  hammering  upon  a  drill  with  which 
a  mine  foreman  is  drilling  out  an  unex- 
ploded charge  of  dynamite,  without  warn- 
ing of  the  danger,  is  actionable  negligence, 
although,  in  reply  to  the  youth's  query  why 
the  drill  sank  so  rapidly  into  the  rock,  the 
former  stated  he  was  drilling  out  an  un- 
exploded charge,  and  to  the  further  inquiry 
if  it  was  dangerous  to  do  so,  replied  "No," 
when  an  explosion  almost  immediately  oc- 
curred. Burrows  v.  Ozark  White  Lime  Co. 
82  Ark.  343,  101  S.  W.  744.  For  a  some- 
what similar  case  see  Archer-Foster  Constr. 
Co.  V.  Vaughn,  79  Ark.  20,  94  S.  W.  717. 
)9L.R.A.(N.S.) 


And  whether  such  youth  was  aware  of 
his  danger  is  for  the  jury  to  determine, 
where  he  admitted  he  had  seen  some  blast- 
ing done,  and  knew  that  it  was  dangerous 
to  handle  explosives,  as  it  may  reasonably 
be  concluded  that  he  was  not  fully  advised 
as  to  how  the  explosive  could  be  dischargetl, 
or  of  the  danger  of  attempting  to  drill  out 
an  unexploded  charge.  Burrows  v.  Osark 
White  Lime  Co.  supra. 

So,  it  is  for  the  jury  to  determine  wheth- 
er an  inexperienced  servant  was  sufficiently 
cautioned  of  the  danger  of  pouring  a  keg 
of  powder  into  a  hole  in  which  a  prelimi- 
nary blast  had  been  exploded  but  five  min- 
utes before,  by  being  told  to  be  careful,  as 
the  hole  might  be  too  hot,  without  being 
instructed  how  to  test  the  hole,  it  further 
appearing  that  the  servant  was  ignorant 
of  the  fact  that  it  was  customary  and  n  c 
essary  to  wait  thirty  or  forty  minutes 
after  the  preliminary  explosion,  for  the 
hole  to  cool.  Holman  v.  Kempe,  70  Minn. 
422,  73  N.  W.  186. 

And  it  is  for  the  jury  to  determine,  un- 
der such  circumstances,  whether  the  serv- 
ant was  guilty  of  contributory  negligence, 
or  assumed  the  risk  of  an  explosion.     Ibid. 

So,  the  failure  of  one  in  charge  of  blast- 
ing to  warn  an  inexperienced  servant  of  the 
danger  of  thawing  frozen  dynamite  will 
render  the  master  liable.  Pinney  v.  King, 
98  Minn.  160,  107  N.  W.  1127;  Lofrano  v. 
New  York  &  Mt.  V.  Water  Co.  55  Hun,  462, 
8  N.  Y.  Supp.  717,  affirmed  without  opinion 
in  130  N.  Y.  668,  29  N.  E.  1033. 

Especially  when  the  injured  servant  is 
not  employed  for  that  service.  Lafrano  ▼. 
New  York  &  Mt.  V.  Water  Co.  supra. 

It  is  the  duty  of  a  master  to  warn  and 
instruct  a  common  laborer,  ignorant  of  the 
English  language,  of  the  danger  of  an  ex- 
plosion when  attempting  to  disengage  and 
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ton  &  A.  R.  Co.  139  Mass.  580,  52  Am.  Rep. 
733,  2  N.  E.  115;  Sullivan  v.  India  Mfg.  Co. 
113  Mass.  39G;  Wheeler  v.  Wason  Mfg.  Co. 
135  Mass.  294;  Rummel  v.  Dilworth,  P.  & 
Co.  131  Pa.  619,  17  Am.  St.  Rep.  827,  19 
Ail.  345,  346;  Anderson  v.  Daly  Min.  Co. 
15  Utah,  22,  49  Pac.  126;  Illinois  C.  R.  Co. 
V.  Price,  72  Miss.  862,  18  So.  416. 

The  material  question  is  not  whether  the 
servant  was  aware  of  the  conditions  which 
produced  the  danger,  but  whether  he  under- 
stood the  danger  itself. 

McDonald  v.  Chicago,  St.  P.  M.  &  0.  R. 
Co.  41  Minn.  439,  16  Am.  St.  Rep.  711,  43 
N.  W.  380;  Coombs  v.  New  Bedford  Cordage 
Co.  102  Mass.  573,  3  Am.  Rep.  506;  Mc- 
Gowan  ▼.  La  Plata  Min.  &  Smelting  Co.  3 
McCrary,  393,  9  Fed.  861;  Connors  v.  Mor- 
ton, 160  Mass.  333,  35*  N.  E.  860;  Mather 
V.  Rillston,  156  U.  S.  391,  39  L.  ed.  464,  15 
Sup.  Ct.  Rep.  464. 

Where  there  are  latent  defects  or  hazards 
incident  to,  an  occupation,  of  which  the  mas- 
ter knows,  or  ought  to  know,  it  is  his  duty 


to  warn  the  servant  of  them  fully;  and  this 
rule  applies  even  where  the  danger  or  hazard 
is  patent,  if,  through  youth,  inexperience,  or 
other  cause,  the  servant  is  incompetent  fully 
to  understand  and.  appreciate  the  nature 
and  extent  of  the  hazard. 

Union  P.  R.  Co.  v.  Fort,  17  Wall.  563,  21 
L.  ed.  739;  Cayzer  v.  Taylor,  10  Gray,  274, 
69  Am.  Dec.  317;  Henry  v.  Brady,  9  Daly, 
142;  Honor  v.  Albrighton,  93  Pa.  475;  Moun- 
tain Copper  Co.  v.  Pierce,  69  C.  C.  A.  148, 
136  Fed.  160;  May  v.  Smith,  92  Ga.  95,  44 
Am.  St.  Rep.  84,  18  S.  E.  360;  Holman  v. 
Kempe,  70  Minn.  422,  73  N.  W.  186. 
-  An  employee  does  not  assume  the  risk  of 
a  danger  of  which  he  has  no  knowledge,  or 
which,  as  a  reasonably  prudent  person,  he  is 
not  bound  to  anticipate,  or  a  danger  which  he 
is  not  in  a  situation  fully  to  appreciate. 

Vohs  V.  A.  E.  Shorthill  Co.  124  Iowa,  471, 
100  N.  W.  495;  Stomne  v.  Hanford  Produce 
Co.  108  Iowa,  137,  78  N.  W.  841 ;  Olson  v. 
Hanford  Produce  Co.  HI  Iowa,  347,  82  N. 
W.  903,  118  Iowa,  55,  91  N.  W.  806;  Sankey 


straighten  wires  attached  to  explosive  caps, 
notwithstanding  the  servant's  usual  duty 
was  to  explodS  blasts,  and  he  knew  that 
they  would  explode  when  operated  in  the 
usual  manner  by  electricity,  but  denied  any 
knowledge  of  the  fact  that  they  would  ex- 
plode by  friction  or  the  application  of  ex- 
ternal force.  Lavia  ▼.  Kountz  Bros.  Co. 
31  Pa.  Super.  Ct.  481. 

But  it  IS  unnecessary  to  warn  an  experi- 
enced servant  of  mature  years  of  the  dan- 
gers of  blasting  if  the  master  has  no  no- 
tice that  the  former  is  not  fully  acquainted 
with  the  dangers  thereof.  King  v.  Morgan, 
48  C.  C.  A.  507,  109  Fed.  446  j  Welch  ▼. 
Grace,  167  Mass.  590,  46  N.  E.  387. 

So,  a  failure  to  warn  a  youth  of  seven- 
teen who,  for  upwards  of  five  years,  has 
been  employed  drilling  and  blasting,  of  the 
dangers  of  using  dynamite,  with  which  he 
is  familiar,  is  not  negligence.  Northern 
Alabama  Coal,  Iron,  &  Ri  Co.  v.  Beacham, 
140  Ala.  422,  37  So.  227. 

Where  ordinary  care  requires  that  an  un- 
exploded  blast  be  withdrawn  in  the  same 
manner  whether  the  fuse  be  wet  or  dry,  a 
failure  to  warn  a  servant  that  the  fuse  is  wet 
is  no  breach  of  the  master's  duty,  where  an 
explosion  was  due  solely  to  the  negligent 
manner  in  which  the  charge  was  withdrawn. 
Henderson  v.  Williams,  66  N.  H.  406,  23 
Atl.  365. 

The  act  of  a  gang  boss  in  directing  one 
employed  to  break  rock  and  drill  holes  to 
withdraw  an  unexploded  charge  of  dyna- 
mite being  that  of  a  fellow  servant,  th(.> 
master  is  not  liable  for  the  former's  fail- 
ure to  warn  the  servant  of  the  danger  of  an 
explosion,  notwithstanding  he  had  no  ex- 
perience in  the  use  of  such  explosive.  Vitto 
V.  Farley,  15  Misc.  153,  30  N.  Y.  Supp. 
1105. 

So,  the  failure  to  warn  an  inexperienced 
19L.R.A.(N.S.) 


servant  of  the  dangers  of  blasting  does  not 
constitute  actionable  negligence  where  an 
explosion  is  due  solely  to  the  negligence  of 
an  experienced  servant.  O'Brien  v.  Buffalo 
Furnace  Co.  68  App.  Div.  461,  73  N.  Y. 
Supp.  830. 

And  it  is  not  necessary  for  a  master  to 
warn  a  servant,  although  but  little  experi- 
enced in  using  dynamite,  of  the  probable 
dangers  arising  from  the  negligent  use 
thereof  by  a  fellow  servant.  Klos  v.  Hud- 
son River  Ore  &  Iron  Co.  77  App.  Div.  666, 
79  N.  Y.  Supp.  156. 

A  master  is  not  liable  for  the  failure 
to  warn  an  inexperienced  servant  of  the 
danger  of  blasting,  which  he  is  not  employed 
to  perform,  where  he  was  wrongfully  placed 
at  such  work  by  a  fellow  servant,  as  ho 
thereby  assumed  the  risk  of  injury.  Kopf 
V.  Monroe  Stone  Co.  133  Mich.  286,  95  N. 
W.  72. 

The  master's  duty  to  warn  an  inexperi- 
enced servant  of  the  dangers  inherent  to 
the  work  of  blasting  cannot  be  delegated, 
so  as  to  relieve  the  former  from  liability  for 
breach  thereof.  Burrows  v.  Ozark  Wliite 
Lime  Co.;  Archer-Foster  Constr.  Co.  v. 
Vaughn;  and  Pinney  v.  King. — supra;  Lo- 
frano  v.  New  York  &  Mt.  V.  Water  Co.  55 
Hun,  452,  8  N.  Y.  Supp.  717,  affirmed  with- 
out opinion  in  130  N.  Y.  658,  29  N.  E. 
1033;  Peters  v.  George,  supra. 

As  the  failure  to  warn  is  a  breach  of  the 
master's  absolute  duty,  he  is  not  relieved 
from  liability  by  the  fact  that  the  negligent 
foreman  was  working  as  a  fellow  servant 
with  the  injured  youth  at  the  time  the  ex- 
plosion occurred.  Burrows  v.  Ozark  White 
Lime  Co.  82  Ark.  343,  101  S.  W.  744. 

As  to  the  duty  of  a  master  generally  to 
instruct  and  warn  a  servant  as  to  the  perils 
of  his  employment,  see  the  subfect  note  to 
Jam«s  v.  Rapides  Lumber  Co.  44  L.R.A.  33. 
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IOWA  SUPREME  COURT. 


T.  Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  39, 
91  N.  W.  820;  Carver  v.  Minneapolis  &  St. 
L.  R.  Co.  120  Iowa,  346,  94  N.  W.  862. 

Bishop,  J.,  delivered  the  opinion  of  the 
court : 

The  accident  out  of  which  grew  the  in- 
juries of  which  plaintifY  complains  occurred 
in  July,  1902,  and  the  circumstances  leading 
up  to  and  immediately  attendant  upon  the 
same  were  these:  The  defendant  was  en- 
gaged in  cutting  through  a  natural  surface 
elevation  preparatory  to  laying  a  line  of  its 
railroad  track.  To  facilitate  the  removal 
of  earth  and  rock,  explosives  (dynamitp 
and  powder)  were  used.  Incident  to  the 
work,  holes  2  inches  in  diameter  were  drilled 
from  the  surface  down  to  a  depth  of  several 
feet,  varying  according  to  the  elevation.  In 
such  holes  several  sticks  of  dynamite  were 
dropped,  and  each  of  these  sticks  was  in- 
closed with  common  wrapping  paper.  On 
the  last  stick  to  be  dropped  was  placed  an 
explosive  cap,  and  thereto  was  attached  a 
fuse  some  2  feet  in  length.  As  we  under- 
stand it,  the  fuse  is  tubelike  in  appearance. 
It  consists  of  a  cotton  wrapper  filled  with 
some  form  of  ignitable  powder.  As  the  stick 
to  which  the  cap  and  fuse  were  attached 
was  about  to  be  dropped  into  the  hole,  the 
extreme  end  of  the  fuse  was  lighted  with  a 
match.  The  burning  of  the  fuse  down  to  the 
cap  would  result  in  an  explosion,  involving, 
of  course,  all  the  sticks  in  the  drill  hole.  As 
the  force  of  dynamite  is  exerted  downward, 
the  result  of  the  explosion  would  be  to 
break  up  the  rock  and  loosen  up  the  earth 
at  the  bottom  of  the  drill  hole,  and  this 
process  was  called  "springing  the  hole." 
Following  this,  the  drill  hole  was  filled  with 
blasting  powder,  and  this  was  exploded  by 
means  of  a  wire  charged  with  electricity 
from  a  battery.  Plain tifT,  a  young  man 
about  twenty-two  years  of  age,  was  in  the 
employ  of  defendant  as  a  dynamiter,  or 
powderman,  so  called,  and,  on  the  day  of 
the  accident,  had  dropped  dynamite  into  a 
drill  hole  and  exploded  it  in  the  usual  way. 
Thereafter,  and  within  a  few  minutes,  he 
proceeded  to  pour  powder  into  the  hole,  and 
this  was  followed  immediately  by  an  explo- 
sion, resulting  in  the  personal  injuries  of 
which  complaint  is  now  made.  The  action 
is  bottomed  on  negligence.  Several  grounds 
were  alleged,  but  only  one  was  submitted  to 
the  jury, — that  of  the  alleged  failure  on  the 
part  of  defendant  to  instruct  and  warn 
plaintiff  respecting  the  dangers  incident  to 
the  work  in  which  he  was  employed.  At  the 
close  of  the  evidence  for  plaintiff,  the  de- 
fendant moved  for  an  instructed  verdict  on 
the  grounds:  First,  the  evidence  failed  to 
show  negligence  on  the  part  of  defendant; 
second,  the  evidence  convicted  plaintiff  of 
19L.R.A.(N.S.) 


contributory  negligence.  The  motion  was 
overruled.  After  verdict  the  like  matters 
were  again  presented  by  a  motion  for  new 
trial,  and  such  motion  was  overruled.  In 
these  rulings  lies  the  error  principally  con- 
tended for. 

Necessary,  of  course,  to  a  determination 
of  the  questions  presented  by  the  several 
motions,  is  the  evidence.  Plaintiff,  as  a 
witness,  detailed  the  circumstances  of  his 
employment  and  of  the  accident,  and  we 
shall  have  the  facts  before  us  in  the  light 
most  favorable  to  him  by  quoting  from  his 
testimony,  using  his  own  language.  On 
direct  examination  he  testified:  "I  com- 
menced working  for  the  railway  company  in 
April,  1901.  Before  that  worked  as  a  day 
laborer.  During  the  summer  I  worked  in 
the  pit.  In  September  I  worked  at  drilling 
holes  for  about  four  days,  and  then  again 
in  the  pit  until  Christmas,  after  which  I 
again  helped  "in  drilling  holes.  James  Nes- 
mith  was  giving  directions  to  the  men  dur- 
ing all  that  time.  I  loaded  rock  and  worked 
in  the  dirt  and  used  dynamite  to  break  up 
frost.  Before  that  I  had  no  experience 
with  powder  or  dynamite,  but  had  seen  holes 
loaded  with  dynamite.  Later  I  went  to  an- 
other branch,  where  we  shot  frost  with  dy- 
namite. In  April,  1902,  went  to  Fairport, 
where  I  took  the  job  of  dynamiter.  Nea- 
mith  came  to  me  and  wanted  to  know  if  I 
would  be  dynamiter,  to  use  the  dynamite, 
and  I  told  him  I  would  if  I  could  be  Sunday 
watchman.  He  said  I  had  better  take  it, 
and  I  said  I  would  if  I  didn't  have  to  do 
any  drilling,  and  could  be  Sunday  watch- 
man. Up  to  that  time  I  don't  think  I  ever 
had  experience  in  handling  powder;  had  not 
had  experience  in  springing  holes  with  pow^- 
der  or  dynamite;  didn't  know  anything 
about  the  effect  of  dynamite  as  an  ex- 
plosive, or  about  the  effect  of  powder,  ex- 
cept what  I  saw  there ;  did  not  know  wheth- 
er blasting  with  dynamite  at  the  bottom 
of  a  hole  would  leave  sparks.  The  ordinary 
practice  was  to  spring  the  holes  as  quick 
as  ready,  and  then  they  would  be  explod- 
ed as  soon  as  the  dirt  was  needed.  To  spring 
the  holes  several  sticks  were  dropped  in,  af- 
ter which  a  stick  having  a  cap  and  fuse 
was  dropped  down  on  top  of  the  others.  I 
would  light  the  fuse,  drop  the  stick  down  in 
the  hole,  and  then  get  away.  The  explosibn 
would  not  show  on  the  surface,  except  that 
some  dust  and  dirt  would  come  out  at  the 
top.  At  the  bottom  the  effect  would  be  to 
give  it  more  cavity  for  the  powder.  Nes- 
mith  told  me  to  use  a  fuse.  We  exploded 
the  powder  with  a  battery.  At  that  time 
I  did  not  know  of  the  liability  of  sparks 
in  the  hole  after  the  explosion.  The  d.yna- 
mite  sticks  were  wrapped  with  yellow  wrap- 
ping paper,  and  were  put  down  in  the  hole 
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with  the  paper  on  them.  Nesmith  gave  me 
directions  in  regard  to  the  shooting.  The 
powder  and  dynamite  would  not  fill  the 
hole  to  the  top,  but  we  would  fill  the  hole 
clear  up  with  rock  and  dirt.  Nesmith  nev- 
er told  me  how  long  to  wait  between  the 
time  of  springing  the  hole  and  pouring  in 
the  powder.  I  did  not  know  of  dan- 
ger in  pouring  in  powder  within  a  short 
time  after  springing  the  hole.  July  11th 
Nesmith  started  for  Davenport.  We  had 
started  drilling  two  holes,  and  he  told  Tom 
Nesmith  to  get  those  holes  ready  to  shoot 
when  he  came  back.  The  next  morning  I 
started  at  the  first  hole  and  drilled  until 
the  train  came;  then  I  took  the  drill  out 
and  started  another  hole.  I  went  down  to 
get  some  dynamite.  That  was  about  the 
time  the  train  pulled  in.  I  then  went  to  the 
car  to  get  the  powder  off  the  train.  James 
Nesmith  asked  if  I  had  the  holes  ready  and 
1  said:  'I  just  sprung  them.'  He  said: 
*Go  ahead,  and  load  them.  We  want  to 
get  something  done.  We  are  late.'  I  started 
to  load  the  hole.  I  did  not  know  that  there 
was  any  sparks  down  in  the  hole  at  the 
time.  Nesmith  didn't  tell  me  the  work  was 
dangerous,  or  ask  me  if  I  had  had  expe- 
rience in  this  field  of  labor.  He  did  not 
tell  me  anything  about  there  being  sparks 
from  the  paper  around  the  dynamite.  I 
think  about  five  minutes  elapsed  between 
the  springing  of  the  hole  and  the  time  I 
poured  the  powder  in." 

On  cross^xamination  he  testified:  "Af- 
ter September,  1901,  I  was  drilling  holes 
for  the  purpose  of  loading  them  with  dyna- 
mite and  powder  and  exploding  them.  I 
used  explosives  at  Fairport.  I  saw  them 
use  it  there.  I  did  not  assist  in  exploding 
any  of  the  holes,  or  see  them  light  the  fuse, 
or  know  why  it  was  done.  From  that  time 
until  Christmas  they  used  explosives,  and 
as  the  work  was  carried  on  I  was  there  as 
usual.  I  saw  them  drill  and  explode  holes 
during  that  time.  I  knew  how  it  was  done. 
I  knew  that  from  observing  how  the  other 
fellows  did  it.  I  saw  them  get  ready  to  dis- 
charge the  dynamite,  and  with  the  rest 
would  get  out  of  the  way.  After  Christmas 
I  went  to  work  in  the  pit,  and  then  Tom 
Nesmith  helped  me  load  some  holes.  Some- 
times I  would  light  a  fuse,  and  sometimes 
he  did.  I  knew  when  I  lit  the  fuse  it 
\vould  burn  and  be  followed  by  an  explosion. 
When  the  fuse  was  lit,  the  fire  was  com- 
municated to  the  wrapper  outside.  It  w-as 
April  or  May  when  we  came  to  Fairport 
and  I  took  the  position  of  powderman  as 
the  result  of  a  conversation  with  James 
Nesmith.  The  reason  I  did  not  want  to 
drill  was  that  I  had  done  enough  of  that. 
I  had  been  drilling  ever  since  I  was  on  the 
job  excepting  what  little  work  I  did  in  the 
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pit.  After  that  I  had  charge  of  the  drill- 
ing and  exploding  loads,  and  charge  of  the 
powder  and  dynamite  up  to  the  time  of  the 
accident;  but  it  was  under  the  supervision 
of  James  Nesmith.  I  had  quite  a  number  of 
men  at  work  with  me  in  connection  with  the 
drilling  and  loading  holes  oil'  and  on.  Nes- 
mith got  the  dynamite  and  powder  some- 
where, but  it  was  unloaded  in  the  pit,  ^ind 
I  got  it  there.  When  I  wanted  powder  and 
dynamite  I  went  down  after  it  myself,  but 
sometimes  one  of  my  men  had  to  get  it. 
Sometimes  we  would  spring  a  hole  with 
dynamite  twice  before  I  loaded  it  with 
powder.  I  was  in  charge  of  the  dynamite, 
and  I  examined  the  holes,  and  I  would  put 
in  the  charges  and  explode  them.  When  I 
got  ready  to  load  the  hole  I  went  or  sent 
down  for  the  powder.  I  determined  the 
question  of  how  much  powder  should  be 
put  down,  but  not  always.  It  depended  on 
what  Nesmith  wanted.  I  did  not  wait  every 
time  to  have  him  tell  me  about  it.  Some- 
times I  did  it  as  I  thought  it  ought  to  be 
done,  and  went  down  and  got  as  many  cans 
as  I  thought  necessary,  using  my  own  judg- 
ment. I  do  not  remember  of  asking  Nes- 
mith about  how  many  cans  of  powder  to  put 
in  a  hole  more  than  once  or  twice.  In 
springing  the  hole  it  would  depend  on  how 
soon  they  wanted  it  about  my  loading  it 
with  powder.  I  cannot  tell  how  much,  time 
would  elapse  between  the  springing  of  the 
hole  and  the  loading  of  it.  I  sprung  the 
holes  as  soon  as  they  were  drilled.  I  did 
that  to  get  the  work  off  my  hands  and  have 
it  in  shape  for  loading.  I  did  not  know 
that  the  reason  for  springing  the  holes  as 
soon  as  they  were  drilled  was  that  there 
might  be  sufficient  time  elapse  between  the 
springing  and  the  loading  of  them  with 
powder  to  let  any  refuse  matter  left  in 
the  hole  burn  out  and  the  hole  cool  oflf.  I 
did  not  put  the  powder  in  right  after 
springing  the  hole,  because  I  did  not  think 
there  was  any  need  of  it.  I  did  not  suppose 
there  would  be  any  fire  in  the  hole  after 
springing  with  dynamite.  We  did  not  put 
powder  in  right  away  every  time,  but  did 
as  soon  as  they  were  ready  for  the  hole.  I 
do  not  know  whether  it  was  10  minutes  or 
half  an  hour.  Outside  of  this  one  time  I 
do  not  know  whether  we  put  powder  in 
within  half  an  hour  after  the  hole  was 
sprung.  After  May  we  would  spring  holes 
five  or  six  times  a  week.  I  knew  that  fire 
would  explode  powder,  but  did  not  know 
that,  if  there  was  fire  down  in  the  hole,  it 
would  ignite  powder.  I  did  know  that  if 
I  had  a  burning  fuse  made  of  cotton  which 
came  in  contact  with  powder  there  would  be 
an  explosion,  and  I  knew  that  the  fuse 
burned  slowly,  and  I  knew  that  there  was 
paper   around   dynamite,   and   that   it   had 


1002 


IOWA  SUPREME  COURT. 


Feb, 


the  appearance  of  being  oily.  On  the  Fourth 
of  July  I  took  home  some  of  the  sticks  of 
dynamite  and  some  fuses  and  used  them  in 
my  celebration." 

On  redirect  examination,  he  testified: 
"About  the  blasting,  Nesmith  told  me  what 
to  do.  No  one  told  me  when  to  shoot  the 
holes,  but  Nesmith  gave  me  instructions 
about  the  blasting.  I  do  not  mean  to  be 
understood  as  having  any  men  at  work  un-. 
der  me.  I  knew  the  fuse  and  the  paper  on 
the  dynamite  would  burn,  but  did  not  know 
whether  the  fuse  remained  in  the  hole  or 
was  blown  out  by  the  dynamite.  I  don't 
know  whether  or  not  the  dynamite  would 
set  fire  to  paper  and  cause  an  explosion." 

On  recrosB-examination  he  testified:  "I 
have  often  celebrated  on  the  Fourth  of  July, 
and  have  fired  all  kinds  of  firecrackers.  I 
had  observed  that  firecrackers  after  being 
exploded  very  frequently  retained  fire.  Some 
of  the  firecrackers  will  bum  after  being  ex- 
ploded, and  I  have  sometimes  lit  a  new  fire- 
cracker from  the  burning  parts  of  the  old 
ones.     This  was  before  the  accident." 

On  redirect  examination  he  testified:  ''I 
don't  know  what  firecrackers  are  made  of, 
or  if  there  is  any  dynamite  in  them.  Pow- 
der will  set  fire  to  anything  that  burns.  I 
don't  know  whether  dynamite  will  or  not." 

Stated  generally,  the  duty  of  a  master  to 
warn  and  instruct  his  employees  arises  when 
the  existence  of  danger  is,  or  should  be,  in 
the  exercise  of  reasonable  care,  known  to 
him,  and  the  existence  of  such  danger  is 
either  unknown  to  them,  or  is  not  discov- 
erable by  them,  in  the  exercise  of  reasonable 
care,  or  when  the  danger  is  such  in  character 
as  not  to  be  properly  appreciated  by  them 
by  reason  of  their  lack  of  experience,  their 
youth,  or  general  incompetency  or  ignorance. 
4  Thomp.  Neg.  §  4065.  In  taking  an  adult 
servant  into  his  employ  in  a  particular  ca- 
pacity, the  master  has  the  right,  generally 
speaking,  to  presume  competency  on  the 
part  of  such  servant,  and  that  he  appre- 
ciates the  dangers  ordinarily  incident  to  the 
work  he  undertakes  to  do.  Of  course,  if 
the  master  knows,  or  has  reason  to  believe, 
that  the  servant  is  ignorant,  the  duty  to 
warn  and  instruct  exists.  Yeager  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  93  Iowa,  6,  61 
N.  W.  215;  McCarthy  v.  Mulgrew,  107  Iowa, 
76,  77  N.  W.  527.  It  has  never  been  con- 
sidered, however,  that  the  duty  to  warn  and 
instruct  extends  to  those  dangers  incident 
to  a  particular  employment  which  are  ob- 
vious. And,  having  regard  for  the  charac- 
ter of  the  employment,  an  bbvious  danger 
is  one  that  is  discoverable  in  the  exercise 
of  that  reasonable  care  which  persons  of 
ordinary  intelligence  may  be  expected  to 
take  for  their  own  safety.  Newbury  v. 
Getchell  &  M.  Lumber  &  Mfg.  Co.  100  Iowa, 
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451,  62  Am.  St.  Rep.  582,  69  N.  W.  743  j 
Hanson  v.  Hammell,  107  Iowa,  171,  77  K. 
VV.  839. 

With  these  rules — fundamental  in  the  law 
of  negligence — in  mind,  let  us  analyse  the 
evidence  on  which  the  single  charge  of  neg- 
ligence is  sought  to  be  supported.  Plaintiff 
was  an  adult,  and  no  question  is  made  but 
that  he  was  a  young  man  of  ordinary  per- 
ceptive faculties  and  intelligence.  He  had 
been  in  the  service  of  the- defendant  in  and 
about  the  work  of  blasting  and  removing 
earth  and  rock  for  a  year  before  he  took  the 
job  of  dynamiter  or  powderman.  During 
that  year  he  had  drilled  the  preliminary 
holes,  and  had  observed  the  work  of  blast- 
ing as  it  was  being  carried  on.  On  numer- 
ous occasions  he  had  assisted  in  the  work, 
and  says  that  he  knew  how  it  was  done. 
During  the  three  or  four  months  that  be 
acted  as  powderman  he  was  in  charge  of  the 
work,  under  Nesmith,  he  says;  but  it  seems 
that  the  oversight  did  not  extend  beyond 
giving  instructions  as  to  the  time  and  place 
of  blasting.  There  was  but  one  way  to  do 
the  work.  It  was  simple,  and  plaintiff  says 
that  he  acted  on  his  own  initiative  in  doing 
it.  He  knew  what  material  the  sticks  of 
dynamite  were  covered  with,  and  of  whftt  a 
fuse  was  composed,  and  that  such  were  in- 
flammable. He  knew  that  he  was  introdu- 
cing fire  into  the  drill  hole  when  he  dropped 
a  lighted  fuse  therein,  and  he  knew  that  fire 
was  likely  to  cling  to  a  shattered  fuse  for 
some  length  of  time  following  tffe  process  of 
springing  the  hole.  He  knew  that  powder, 
when  brought  into  contact  with  fire,  would 
explode.  Indeed,  had  Nesmith  on  the  morn- 
ing of  the  accident  assumed  to  warn  plain- 
tiff of  the  possibility  of  particles  of  smoul- 
dering fire  remaining  in  a  hole  recently 
sprung,  and  of  the  danger  of  pouring  pow- 
der into  such  hole  before  the  lapse  of  suffi- 
cient time  to  make  sure  that  the  fire  had 
died  out,  it  would  be  incredible  that  he 
should  be  met  with  any  other  statement 
than  that  "I  know  that  as  well  as  you  do." 
Moreover,  plaintiff  ought  not  to  be  heard 
to  say  that  he  did  not  know.  He  had 
undertaken  the  work  voluntarily.  Confes- 
sedly, he  knew  that  he  was  dealing  with 
dangerous  materials,  and  that  a  proper 
handling  thereof  was  absolutely  essential 
to  safety.  It  became  his  duty,  therefore, 
to  familiarize  himself  with  all  the  dangers 
incident  to  the  work.  And,  without  doubt, 
this  must  be  held  to  include  knowledge  re- 
specting the  length  of  time  which,  in  the  in- 
terests of  safety, .  should  be  allowed  to  in- 
tervene between  the  operation  of  springing  a 
hole  and  the  insertion  of  a  powder  charge. 
And  we  think  it  must  be  said  that  he  did 
know  all  that  anyone  could  have  known. 
Of  course,  no  one  could  fix  in  advance  and 
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with  exactness  the  length  of  time  necessary; 
but,  knowing  the  nature  and  character  of 
the  substance  being  dealt  with,  it  would 
seem  that  common  sense  alone  would  indi- 
cate that  safety  required  more  than  a  few 
minutes  of  time.  It  is  not  material  that 
Nesmith  did  not,  on  the  particular  occasion 
in  question,  warn  plaintiff  of  the  danger  in 
loading  the  hole  with  powder  within  a  few 
minutes  after  such  hole  had  been  sprung. 
It  is  to  be  borne  in  mind  that  the  conduct 
of  Nesmith  on  the  occasion  is  not  before  us 
for  consideration  as  an  act  of  negligence. 
Whatever  bearing  it  has  is  on  the  question  of 
the  right  of  plaintiff  to  be  warned  and  in- 
struct^. Now,  if  plaintiff  knew,  or  ought 
to  have  known,  of  the  danger  incident  to 
charging  a  hole  with  powder  within  a  few 
minutes  after  springing  the  hole,  he  was  not 
entitled  of  right  to  a  warning.  "The  mas- 
ter is  therefore  under  no  duty  of  warning 
or  instructing  a  servant  as  to  dangers  which 
are  discoverable  by  the  exercise  of  ordinary 
care  on  his  part,  with  such  knowledge,  ex- 
perience, and  judgment  as  he  actually  pos- 
sesses, or  as  the  master  is  justified  in  be- 
lieving that  he  possesses."  4  Thomp.  Neg. 
f  4063. 

We  conclude  that  a  case  of  negligence  on 
the  part  of  defendant  is  not  made  out  by  the 
record;  and,  not  only  this,  but  that  plain- 
tiff has  failed  to  show  that  he  acted  in  the 
premises  with  the  degree  of  care  that,  under 
all  the  circumstances,  was  demanded  of  him. 
It  follows  that  the  judgment  must  be  re- 
versed and  a  new  trial  ordered. 

Petition  for  rehearing  overruled. 


KBNTUOKY  COURT  OF  APPEAIiS. 

JOHN  ALLYN  et  al.,  Appts., 

V. 

LOUISVILLE  SCHOOL  BOARD  et  al. 

(—  Ky.  — ,  116  S.  W.  206.) 

School  books—  illegal  change  —  right  of 
publisher. 

Publishers  of  school  books  cannot  enjoin 
discontinuance  in  a  particular  school  of  the 
books  published  by  them  because  the  school 
board  has  not  complied  with  the  provisions 
of  the  statute  in  making  the  change,  where 
they  have  no  contract  with  the  patrons  of 
such  school  to  furnish  it  with  their  books. 

(January  15,  1909.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Common  Pleas  Branch,  Second 
Division,  of  the  Circuit  Court  for  Jefferson 
County  sustaining  a  demurrer  to  the  petition 
in  an  action  brought  to  restrain  defendants 
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from  discontinuing  the  use  of  certain  text- 
books in  the  public  schools  of  Louisville. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kohn,  Baird,  Sloss,  &  Kohn, 
for  appellants: 

The  effort  of  the  school  board  to  substi- 
tute other  books  for  appellants'  was  in 
violation  of  the  statute. 

Ky.  Stat.  fS  2949,  2951,  2957;  Louis- 
ville V.  Hyatt,  2  B.  Mon.  177,  36  Am.  Dec. 
574,  5  B.  Mon.   199. 

The  publishers  have  a  right  to  supply 
their  books  to  the  public  schools,  and  the 
action  of  the  board  violateis  that  right,  and 
injures  the  complainants,  who  are  there- 
fore entitled  to  enjoin  the  board  from  put^ 
ting  in  force  its  threatened,  unauthorized, 
and  illegal  order,  to  their  injury. 

Johnson  v.  Ginn,  105  Ky.  655,  49  S.  W. 


Case  Note,  —  Who  may  complain  of 
noncom^pliance  with  statute  in  iUlopt- 
ing  or  changing  text'hooka  in  schools. 

In  Ginn  k  Co.  v.  School  Book  Board,  62 
W.  Va.  428,  59  S.  E.  177,  a  publishing 
house,  upon  the  expiration  of  a  contract 
to  furnish  text-books,  sought  a  mandamus 
to  compel  the  defendant  school  board  to  re- 
new the  contract  where  the  provisions  of 
the  statute  had  not  been  complied  with  in 
making  a  change  of  books.  The  provision 
of  the  statute  violated  was  one  requiring 
a  certain  vote  for  more  than  one  change  of 
books,  and  the  court  held  that  it  was  to 
prevent  frequent  and  extensive  changes,  en- 
tailing on  tne  public  outlay  for  new  books; 
and  that  its  object  was  not  to  subserve  the 
ends  of  publishers,  but  solely  the  inter- 
ests of  the  public.  Man4amus  was  accord- 
ingly refused. 

Atty.  Gen.  ex  rel.  Marr  v.  Board  of  Ed- 
ucation, 133  Mich.  681,  95  N.  W.  746,  was 
a  consolidated  action  in  which  the  pub- 
lishers of  text-books  sought  to  enjoin  a 
change  of  text-books  in  the  public  schools 
of  Detroit;  the  law  required  that  books 
should  not  be  changed  under  five  years,  ex- 
cept under  certain  conditions  which  hnd 
not  been  complied  with;  there  was  no  con- 
tract with  the  publisher.  It  was  held  that 
they  were  not  entitled  to  the  relief  sought, 
the  law  having  been  enacted,  not  for  the 
protection  of  l^ok  dealers,  but  for  the  pro- 
tection of  the  public. 

The  case  of  Lenhart  v.  Board  of  Educa- 
tion, 5  Ohio  N.  P.  N.  S.  129,  was  an  action 
to  enjoin  the  defendant  board  and  its  co- 
defendant,  a  publishing  house,  from  placing 
certain  books  in  the  schools.  While  the 
decision  does  not  squarely  present  the  ques- 
tion under  discussion,  it  is  included  because 
an  injunction  was  granted  at  the  suit  of  a 
citizen  and  taxpayer  to  prevent  the  change 
of  books,-  because  such  change  had  been  pro- 
vided for  by  an  order  adopted  contrary  to 
the  statute. 

See  also  the  dictum  in  School  Dist.  No.  1 
V.  Shadduck,  2^  Kan.  467. 
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470;  American  Book  Co.  v.  McElroy,  26  Ky. 
L.  Rep.  900,  76  S.  W.  850;  State  ex  rel. 
Roberts  v.  Springfield,  74  Mo.  21 ;  State  ex 
rel.  Flowers  v.  Board  of  Education,  35  Ohio 
St.  368;  State  ex  rel.  Clark  v.  Ha  worth, 
122  Ind.  462,  7  L.R.A.  240,  23  N.  E.  946; 
Heath  v.  Johnson,  36  W.  Va.  782,  15  S.  E. 
980;  2  High,  Inj.  §  1310;  5  Pom.  Eq.  Jur. 
§  322;  Board  of  Liquidation  v.  McComb,  92 
U.  S.  631,  23  L.  ed.  623;  Re  Avers,  123  U. 
S.  443,  31  L.  ed.  21*6,  8  Sup.  Ct.  Rep.  164; 
Underbill  v.  Murphy,  117  Ky.  640,  111  Am. 
St.  Rep.  262,  78  S.  W.  482,  4  A.  &  E.  Ann. 
Cas.  780;  American  School  v.  McAnnulty, 
187  U.  S.  95,  47  L.  ed.  91,  23  Sup.  a.  Rep. 
33;  Allgeyer  v.  Louisiana,  165  U.  S.  678, 
41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  Pratt 
Food  Co.  V.  Bird,  148  Mich.  631,  118  Am. 
St.  Rep.  601,  112  N.  W.  701;  Wong  Wai 
V.  Williamson,  103  Fed.  1;  Mutual  L.  Ins. 
Co.  V.  Boyle,  82  Fed.  705;  Mutual  L.  Ins. 
Co.  V.  Prewitt,  32  Ky.  L.  Rep.  298,  105 
S.  W.  463;  Nelson  v.  State  Board  of  Health, 
108  Ky.  7C9,  50  L.R.A.  383,  57  S.  W.  501 ; 
Denny  v.  Bosworth,  113  Ky.  785,  68  S.  W. 
1078;  Young  v.  Beckham,  115  Ky.  247,  72 
8.  W.  1092;  Mason  v.  Byrley,  26  Ky.  L. 
Rep.  487,  84  S.  W.  767 ;  People  ex  rel.  Ayres 
V.  State  Auditors,  42  Mich.  422,  4  N.  W. 
274;  State  ex  rel.  Snow  v.  Farney,  36  Neb. 
537,  64  N.  W.  862;  Citizens'  Gaslight  Co.  v. 
Louisville  Gas  Co.  81  Ky.  263. 

Messrs.  Forcht  &  Field  and  Wallace  A. 
McKay,   for  appellees: 

A  right  of  action  for  breach  of  duty  im- 
posed by  statute  upon  public  officers  accrues 
only  to  those  for  whose  benefit  the  duty  is 
imposed  and  who  have  an  absolute  right  to 
and  interest  in  its  performance,  within 
which  rule  the  publishers  are  not  entitled 
to  bring  the  action. 

Civil  Code,  §  18;  Com.  v.  Wright,  79  Ky. 
22,  42  Am.  Rep.  203;  Burnside  v.  Lincoln 
County  Ct.  86  Ky.  423,  6  S.  W.  276;  Com. 
V.  Porter,  113  Ky.  575,  68  S.  W.  621;  Eakins 
V.  Eakins,  14  Ky.  L.  Rep.  562,  20  S.  W.  285; 
Haggard  v.  Com.  79  Ky.  366;  Norman  v. 
Boaz,  85  Ky.  667,  4  S.  W.  316;  2  Dill.  Mun. 
Corp.  915;  Keith  v.  Johnson,  109  Ky.  421, 
50  S.  W.  487;  Roberts  v.  Louisville,  92  Ky. 
97,  13  L.R.A.  844,  17  S.  W.  216;  Frantz  v. 
Jacob,  88  Ky.  625,  11  S.  W.  654;  2  Spelling, 
Inj.  §  1177;  Maddox  v.  Graham,  2  Met. 
(Ky.)  56;  Catlettsburg  v.  Kinner,  13  Bush, 
334;  Register  Newspaper  Co.  v.  Yeiser,  117 
Ky.  1013,  80  S.  W.  478:  I>owe  v.  Phelps,  14 
Bush,  642;  People  ex  rel.  Bishop  v.  Walker, 
9  Mich.  328 ;  Brownell  v.  Gratiot  County,  49 
Mich.  414,  13  N.  W.  798;  Thomas  v.  Ham- 
ilton, 101  Mich.  387,  59  N.  W.  658;  State 
ex  rel.  Post  v.  Benton,  31  Neb.  44,  47  N. 
W.  477;  People  ex  reU  Sayles  v.  Fitzgerald, 
128  N.  Y.  620,  28  N.  E.  254;  Portinnd  Stone- 
ware Co.  v.  Taylor,  17  R.  J,  33,  19  Atl. 
19L.R.A.(N.S.) 


1086;  Territory  ex  rd.  Graves  ▼.  Cole,  3 
Dak.  301,  19  N.  W.  418;  State  ex  rel.  Star- 
rett  V.  James,  14  Wash.  82,  44  Pac.  116; 
East  River  Gaslight  Co.  v.  Donnelly,  93  N. 
Y.  557;  Strong  v.  Campbell.  11  BaVb.  135; 
Colorado  Paving  Co.  v.  Murphy,  37  L.RA. 
630,  23  C.  C.  A.  631,  49  U.  S.'App.  17,  78 
Fed.  28;  High,  Extr.  Legal  Rem.  92; 
Com.  ex  rel.  Snyder  v.  Mitchell,  82  Pa. 
343;  Kelly  v.  Chicago,  62  111.  279;  State 
ex  rel.  State  Journal  Co.  v.  McGrath,  91 
Mo.  386,  3  S.  W.  846;  Douglass  v.  Com. 
108  Pa.  559;  Madison  v.  Harbor  Board, 
76  Md.  395,  26  Atl.  337 ;  Detroit  ▼.  Wayne 
Circuit  Judge,  128  Mich.  439,  87  N.  W. 
376;  State  ex  rel.  Clark  v.  Ha  worth,  122 
Ind.  462,  7  L.R.A.  240,  23  N.  E.  940:  Ivison 
V,  School  Comrs.  39  Fed.  735;  Ross  t. 
SUckhouse,  114  Ind.  200,  16  N.  £.  501; 
Effingham  v.  Hamilton,  68  Miss.  523.  10 
So.  39;  State  ex  rel.  Phelan  ▼.  Board  of 
Education,  24  Wis.  683. 

0*Rear,  J.  delivered  the  opinion  of  the 
court: 

The  Louisville  School  Board  is  a  body 
corporate,  charged  by  law  with  public  edu- 
cation in  the  city  of  Louisville.  Tlie  stat- 
ute ($  2957,  Ky.  Stat.  1903)  imposes  these 
duties  upon  the  board:  '*The  board  shall 
prescribe  the  branches  of  education  to  be 
taught,  and  the  text-books  to  be  used.  Text- 
books once  adopted  shall  not  be  changed, 
except  by  unanimous  consent  of  the  board, 
until  notice  of  said  proposed  change  shall  be 
given  and  entered  upon  the  records  of  the 
board  one  scholastic  year,  and  then  only  by 
the  afHrmative  vote  of  not  less  than  two 
thirds  of  the  members.  Schools  may  be 
opened  as  part  of  said  school  system  to 
teach  children  of  the  ages  of  four,  five,  and 
six  years  by  the  kindergarten  method. 
Nothing  contained  in  this  section  shall  be 
construed  as  affecting  in  any  way  the  present 
method  of  taking  the  school  census  or  as  in- 
creasing or  reducing  the  pro  rata  of  the 
school  fund  to  be  received  from  the  state 
of  Kentucky  by  the  school  board  of  cities  of 
the  first  class,  nor  to  be  construed  as  con- 
flicting with  or  changing  in  any  way  ||  166 
and  189  of  the  act  for  the  government  of 
cities  of  the  first  class,  being  now  ||  2949 
and  2974  of  chapter  89  of  the  Kentucky 
Statutes."  In  1901  and  1903  the  board  had 
adopted,  as  part  of  the  course  of  studies  in 
certain  of  the  public  schools  of  Louisville, 
Scott  A  Chute's  Elementary  English  Com- 
positions and  Carhart  &  Chute's  High 
School  Physics.  Tliose  books  are  published 
by  appellants,  who  are  nonresidents  of  Ix)uis- 
ville.  In  1907  the  board,  not  all  the  mem- 
bers being  present,  adopted  a  resolution 
changing  the  course  of  study  in  certain  par- 
ticulars in  the  public  schools  of  Louisville, 
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substituting  for  the  two  books  named  Lock- 
wood  k  Emerson's  Composition  and  Rhetoric 
and  Milliken  &  Gayle's  First  Course  in 
Physics.  Those  last  named  are  not  pub- 
lished by  appellants. 

This  action  was  brought  by  appellants 
seeking  an  injunction  against  the  school 
board  and  the  superintendent  of  the  schools 
of  Louisville,  restraining  them  from  dis- 
continuing the  use  of  appellants'  books,  and 
from  adopting  the  others  in  lieu  of  them, 
as  well  as  to  compel  the  appellees  to  con- 
tinue the  use  of  appellants'  two  books  in  the 
public  schools  of  Louisville  till  they  were 
legally  changed.  It  was  charged  that  the 
board  was  powerless  to  make  the  change  un- 
less all  its  members  concurred,  or  unless  aft- 
er one  year's  notice  as  many  as  ten  of  its 
members  voted  to  change.  A  special  de- 
murrer Was  filed  to  the  petition,  on  the 
ground  that  plaintiflCs  were  without  power 
to  maintain  the  suit.  The  demurrer  was 
sustained,  and  the  injunction  was  denied, 
and,  appellants  having  declined  to  plead 
further,  their  petition  was  dismissed. 

Appellants  have  not  a  contract' to  furnish 
their  books  to  patrons  of  the  Louisville 
public  schools.  They  are  not  bound  to  do 
so.  Indeed,  they  may  refuse  to  do  so,  or 
may  cease  to  publish  the  books  altogether 
without  liability  to*  the  patrons  of  these 
schools  or  to  the  school  board.  The  legisla- 
tion which  requires  the  establishment  by 
public  authority  of  a  uniform  system  of  edu- 
cation by  adopting  and  maintaining,  till  de- 
liberately changed  by  adequate  public  au- 
thority, such  text-books  as  may  have  been 
selected  in  the  public  schools  of  the  city,  is 
a  measure  solely  for  the  benefit  of  the  pub- 
lic,— the  patrons  of  the  schools.  The  pub- 
lishers are  not  the  subject  at  all  of  the  legis- 
lative action.  It  was  never  intended  by  it 
to  confer  any  right  upon  them,  or  to  allow 
them  to  interfere  in  the  matter  in  any  way. 
If  a  patron  of  the  school  feels  aggrieved  at 
the  action  of  the  school  board,  the  courts 
are  open  to  hear  his  complaint,  because  his 
rights  would  be  affected,  and  it  was  his 
rights  and  interest  that  formed  the  subject 
of  legislation. 

Appellants  contend  that  the  statute 
creates  a  status  which  they,  engaged  in  the 
business  of  publishing  and  selling  these 
school  books,  have  the  legal  right  to  have 
the  advantage  of;  that  their  right  to  prose- 
cute their  business  in  this  locality  is  affect- 
ed by  the  adverse  illegal  action  of  the  scliool 
board,  and  it  being  illegal,  as  they  con- 
tend, and  affecting  their  business,  it  in- 
fringes their  right,  which  they  may  hav«  re- 


dressed  in  the  courts.  It  may  be  conceded 
that  appellants  have  the  right  to  publish 
the  books  and  to  sell  them  to  whomsoever 
they  can.  It  may  also  be  conceded  that  the 
action  of  the  school  board  in  this  affair  in- 
cidentally affects  their  business,  in  that  it 
diminishes  their  sale  of  books.  But  their 
right  is  not  one  attaching  to  the  conduct 
of  the  schools  of  Louisville,  and  has  no  legal 
connection  with  it.  No  more  so  than  the 
clothier  who  sells  the  children  wearing  ap- 
])arel,  or  the  materialmen  who  sell  sup- 
plies to  build  the  schoolhouSes.  The  law  re- 
quires the  public  schools  to  be  conducted  so 
many  months  etich  year.  If  they  are  not 
opened,  it  would  follow  that  those  who 
would  be  pupils  need  not  supply  themselves 
with  books.  Could  appellants  maintain  man- 
damus against  the  school  board  to  compel 
the  schools  to  be  conducted  for  the  statu- 
tory period,  in  order  that  they  might  sell 
their  books  to  the  pupils?  The  law  also  is 
compulsory  that  all  children  between  certain 
ages  should  attend  the  public  or  some  other 
school.  If  any  number  of  the  children  of 
Louisville  within  the  school  age  were  not 
attending  any  school,  would  injunction  lie 
against  the  children  to  compel  them  to  at- 
tend, so  that  appellants  might  h^-ve  a  mar- 
ket for  their  books?  All  these  are  matters 
that  legally  concern  the  local  public.  Ap- 
pellants have  not  such,  rights  as  entitle 
them  to  maintain  this  action.  Strong  v. 
Campbell,  11  Barb.  135;  Colorado  Paving 
Co.  V.  Murphy,  37  L.R.A.  630,  23  C.  C.  A. 
631,  49  U.  S.  App.  17,  78  Fed.  28;  State 
ex  rel.  Clark  v.  Haworth,  122  Ind.  462,  7 
L.R.A.  240,  23  N.  E.  946;  Ivison  v.  School 
Comrs.  (C.  C.)  39  Fed.  736;  Ross  v.  Stack- 
house,  114  Ind.  200,  16  N.  E.  501.  Johnson 
V.  Ginn,  105  Ky.  665,  49  S.  W.  470,  and 
American  Book  Co.  v.  McElroy,  25  Ky.  L. 
Rep.  960,  76  S.  W.  850,  cited  by  appellants, 
do  not  apply.  Ginn  &  Company  and  the 
American  Book  Company  were  under  con- 
tracts and  bond  with  the  state  to  supply  the 
books  on  their  lists  on  file  with  the  state 
board  of  education,  and  the  local  communi- 
ties had  no  option  but  to  buy  them  after 
they  had  been  selected  by  the  county  boards. 
The  relation  of  the  parties  was  one  based 
upon  contract,  and  we  held  in  the  cases  just 
cited  that  the  rights  of  the  booksellers, 
created  by  their  contract,  might  be  enforced. 
Without  deciding  any  of  the  other  ques- 
tions presented  in  briefs,  it  is  ordered  that 
the  judgment  of  the  Circuit  Court  sustain- 
ing the  special  demurrer  to  appellants'  pe- 
tition and  dismissing  the  petition  be  af- 
firmed* 
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MASSACHUSETTS    SUPREMi:    JUDI- 
CIAL COURT. 

HARRIET  E.  FRENCH 

V. 

MERCHANTS  A  MINERS  TRANSPORTA- 
TION COMPANY. 

(109  Mass.  433,  85  N.  E.  424.) 

Carrier  —  htLggnge  —  limited  liability. 

1.  A  provision  on  a  transportation  ticket 
that  the  carrier  is  not  to  be  responsible  for 
the  destruction  of  baggage  by  fire  is  bind- 
ing on  the  passenger  in  its  application  to 
fires  not  caused  by  the  carrier's  negligence, 
although  it  is  in  print  so  fine  that  the  pas- 
senger cannot,  because  of '  defective  sight, 
road  it>  if  the  printed  provisions  on  the 
ticket  are  sufficiently  conspicuous  to  charge 


him  with  notice  that  they  contain  a  con- 
tract. 

Same  —  negligence  ~  delay  in  transpor- 
tation. 

2.  Mere  delay  in  forwarding  baggage 
from  an  intermediate  station  is  not  the 
proximate  cause  of  its  destruction  by  fire 
while  there,  so  as  to  render  the  carrier  li- 
able therefor  on  the  ground  of  negligence  in 
permitting  the  delay. 


(June  19,  1908.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brongfat 
to  recover  the  value  of  baggage  lost  while  in 
defendant's    possession    for    transportation, 


Case  Note,  —  Limitation  of  earrier*s  U- 
ahility  for  ptissenger'a  baggage. 

The  cases  very  generally  hold  that  it  is  a 
part  of  a  carrier's  duty  to  carry  the  baggage 
of  its  passengers,  subject,  of  course,  to  cer- 
tain restrictions  as  to  quantity  and  charac- 
ter. The  question  whether  a  common  carrier 
may  limit  his  liability  for  baggage  is  ordi- 
narily determined  by  the  same  general  prin- 
ciples of  law  that  apply  to  carriers'  contracts 
generally.  It  is  therefore  sometimes  difficult 
to  determine  the  correct  rule  in  a  jurisdiction 
from  an  examination  confined  to  the  cases 
involving  baggage,  as  the  rule  may  have  be- 
come firmly  established  in  that  jurisdic- 
tion by  its  application  in  cases  involving  the 
carriage  of  freight,  and  followed  without  any 
discussion.  The  apparent  anomaly  presented 
by  the  fact  that  in  most  of  the  cases  involv- 
ing stipulations  purporting  to  exonerate  the 
carrier  from  all  liability  such  stipulations 
have  been  upheld  even  as  to  negligent  losses 
or  injuries,  whereas  many  cases  involving 
stipulations  limiting  the  amount  of  liabili- 
ty have  been  declared  invalid  as  applied  to 
negligent  losses  or  injuries,  is  accounted  for 
by  the  fact  that  the  cases  presenting  the 
first  question  happened  to  arise  in  those  ju- 
risdictions which  were  committed,  by  de- 
cisions in  respect  to  freight,  to  the  doctrine 
that  it  is  not  against  public  policy  for  a 
carrier  to  stipulate  against  its  own  negli- 
gence, while  many  of  the  second  class  of 
cases  arose  in  jurisdictions  committed  to  the 
contrary  doctrine. 

In  the  great  majority  of  the  cases  the  limi- 
tation, or  attempted  limitation,  is  made  by 
means  of  printed  stipulations  upon  the  pas- 
sengers' tickets,  and  in  very  many  cases  the 
decision  turns  upon  the  question  whether  the 
acceptance  of  a  ticket  containing  such  stipu- 
lations constitutes  a  contract  or  not.  In  all 
such  cases  there  is,  of  course,  an  implied  rul- 
ing that  the  carrier  may  limit  his  liability, 
but  such  cases  have  not  been  included  in 
this  note,  which  is  limited  to  those  cases  ex- 
pressly passing  upon  the  question.  May  a 
carrier  limit  its  liability  for  loss  or  injury 
to  a  passenger's  baggage? 

Cases  involving  the  right  of  a  carrier  to 
19L.R.A.(N.S.) 


limit  his  liability  for  merchandise  carried  as 
baggage  have  also  been  excluded  from  this 
note,  as  the  cases  generally  hold  that  the 
carrier  is  under  no  obligation  to  carry  mer- 
chandise as  baggage,  and  cases  of  that  char- 
acter would  Uierefore  present  a  different 
question. 

The  phrase  "limitation  of  liability,'*  as 
applied  to  the  carriage  of  baggage,  is  fre- 
quently used  in  two  senses:  First,  in  the 
sense  of  exonerating  the  carrier  from  all 
loss;  and,  second,  in  the  sense  of  exonerating 
him  from  loss  beyond  an  agreed  amount; 
but  cases  in  which  the  facts  present  one 
question  are  not  necessarily  authority  for 
those  presenting  the  other.  For  instance,  a 
court  which  holds  that  a  carrier  may  not 
limit  its  liability  so  as  to  exonerate  itself 
from  all  loss  might  consistently  hold  that 
a  stipulation  limiting  the  liability  of  a 
carrier  to  a  fixed  amount,  which  was  to  be 
deemed  the  fair  value  of  the  goods,  would  be 
reasonable  and  valid.  This  distinction,  how- 
ever, is  not  recognized  in  all  of  the  cases, 
and  in  some  cases  there  are  not  sufficient 
facts  given  to  determine  to  which  class  the 
case  really  belongs.  But  so  far  as  possible 
the  cases  will  be  grouped  along  these  lines. 

The  great  majority  of  the  cases  hold  that 
a  carrier  cannot,  by  contract,  limit  his  lia- 
bility for  losses  due  to  his  negligence.  Some 
cases,  however,  hold  that  he  may  so  limit 
his  liability;  and  from  that  extreme  position 
to  the  other  extreme,  that  a  carrier  cannot 
even  by  express  contract  limit  his  strict  com- 
mon-law liability,  the  cases  involving  the 
right  of  a  carrier  to  limit  his  liability  take 
practically  every  possible  position.  And  the 
same  is  true  generally  of  the  cases  involving 
the  right  of  a  carrier  to  limit  his  liability  as 
to  the  passenger's  baggage,  although  almost 
all  of  the  cases  are  those  involving  a  negli- 
gent loss.  Where,  however,  the  loss  was  not 
due  to  the  carrier's  negligence,  the  fact  will 
be  noted. 

It  may  be  well  to  call  attention  at  this 
point  to  two  rules  as  to  stipulations  limiting 
carriers'  liability,  of  very  general  applica- 
tion, which  are  suggested  by  some  of  the 
cases  considered  below,  but  the  discussion  of 
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which  resulted  in  a  verdict  in  defendant'^ 
favor.     Overruled. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Thomas  R.  Bateman  and  Har- 
old W.  Brown,  for  plaintiff: 

A  baggage  check  is  not  a  contract,  but  a 
mere  voucher. 

Moore,  Carr.  p.  721;  Isaacson  v.  New 
York  C.  &  H.  R.  R.  Co.  94  N.  Y.  278,  40 
Am.  Rep.  142;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Brewer,  20  Kan.  669;  Quiniby  v.  Vander- 
bilt,  17  N.  Y.  306,  72  Am.  Dec.  469;  Hyman 
V.  Central  Vermont  R.  Co.  66  Hun,  202,  21 
N.  Y.  Supp.  119;  Hickox  v.  Naugatuck  R. 
Co.  31  Conn.  281,  83  Am.  Dec.  143;  Wilson 
V.  Chesapeake  &  0.  R.  Co.  21  Gratt.  664; 
Marmorstein  v.  Pennsylvania  R.  Co.  13  Misc. 
32,  34  N.  Y.  Supp.  97;  Griffith  v.  Atchison, 


T.  &  S.  F.  R.  Co.  114  Mo.  App.  591,  90  8. 
W.  408. 

Passengers  are  not  bound'  by  printed  no- 
tices of  limitation  of  liability  unless  they 
are  aware  of  the  same  when  they  purchase 
their  ticket;  and  the  burden  of  proving  as- 
sent to  such  conditions  is  on  the  carrier. 

Rawson  v.  Pennsylvania  R.  Co.  48  N.  Y. 
212,  8  Am.  Rep.  543;  Brown  v.  Eastern  R. 
Co.  11  Cush.  97;  Mauritz  v.  New  York,  L. 
E.'&  W.  R.  Co.  23  Fed.  765;  The  Majestic, 
23  L.R.A.  746,  9  C.  C.  A.  161,  20  U.  S.  App. 
503,  60  Fed.  624;  Wilson  v.  Chesapeake  & 
0.  R.  Co.  supra ;  Malone  v.  Boston  &  W.  R. 
Corp.  12  Gray,  388,  74  Am.  Dec.  598;  Jacobs 
V.  Central  R.  Co.  208  Pa.  535,  67  Atl.  982; 
John  Hood  Co.  v.  American  Pneumatic  Serv- 
ice Co.  191  Mass.  27,  77  N.  E.  638;  Camden 


which  is  without  the  scope  of  this  note: 
First,  a  carrier  cannot  contract  against  the 
effects  of  his  wilful  or  wanton  negligence; 
second,  any  stipulation  in  any  way  limiting 
a  carrier's  liability  must  be  reasonable  to  be 
upheld. 

Immunity  from  liability. 

As  was  suggested  above,  the  expression 
"limitation  of  liability"  as  applied  to  the 
carriage  of  baggage  is  frequently  used  in  the 
sense  of  exonerating  the  carrier  from  all 
loss,  and  not  merely  for  loss  over  a  certain 
amount.  As  was  said  above,  the  cases  in- 
volving this  phase  of  the  question  have 
arisen  for  the  most  part  in  jurisdictions  per- 
mitting a  carrier  to  limit  its  liability  even 
for  negligence. 

Thus,  in  Prentice  v.  Decker,  49  Barb.  21, 
the  court  said:  "These  principles  must  be 
deemed  settled;  namely,  that  common  car- 
riers of  goods  may,  by  express  stipulation, 
limit  their  liability  for  the  loss  of  goods 
occurring  from  even  the  negligence  of  their 
agents  and  servants,  or  wholly  exempt  them- 
selves from  such  liability;  and  that  the  ac- 
ceptance by  the  bailor,  from  the  bailee,  in 
the  ordinary  course  of  business,  of  a  receipt 
for  the  goods,  containing  such  a  stipulation, 
creates  a  binding  contract." 

And  in  Nevins  v.  Bay  State  8.  B.  Co. 
4  Bosw.  225,  it  was  held  that  a  carrier  might 
limit  his  liability  as  to  baggage,  in  whole  or 
in  part,  by  express  contract. 

So,  in  Peninsular  &  O.  Steam  Nav,  Co.  v. 
Shand,  3  Moore,  P.  C.  C.  N.  S.  272,  it  was 
held  that  it  was  open  to  carriers  to  limit 
their  liability  for  loss  or  damage  to  baggage 
so  as  to  exonerate  themselves  from  all  loss, 
— even  that  due  to  their  own  negligence. 

In  Stewart  v.  London  &  N.  W.  R.  Co.  3 
Htirlst.  &  C.  135,  it  was  held  that  the  stipu- 
lation that  a  certain  amount  of  luggage 
would  be  carried  free  at  owner's  risk  exon- 
erated the  carrier  from  a  loss  due  to  its  own 
negligence.  And  this  cnse  is  cited  with  ap- 
proval in  Bate  v.  Canadian  P.  R.  Co.  16  Ont. 
App.  Rep.  388. 

And  in  Dixon  v.  Richelieu  Nav.  Co.  15 
19L.R.A.(N.S.) 


Ont.  App.  Rep.  647,  affirmed  in  18  Can. 
S.  C.  704,  it  was  held  that  the  words  upon 
the  ticket,  to  the  effect  that  all  baggage 
must  be  at  the  owner's  risk  against  all  cas- 
ualties, protected  the  carrier  against  all  con- 
tingencies except  wanton  negligence. 

But  in  Camden  &  A.  R.  Co.  v.  Baldauf,  16 
Pa.  67,  56  Am.  Dec.  481,  it  was  held  that  in 
Pennsylvania  it  was  ruled  that  the  common- 
law  liability  of  a  carrier  might  be  limited 
or  abridged  by  general  notice  that  the  bag- 
gage of  the  passenger  is  at  the  risk  of  the 
owner,  provided  that  the  notice  is  clearly 
brought  home  to  the  passenger;  but  a  car- 
rier cannot  discharge  himself  from  liability 
for  loss  due  to  lack  of  the  ordinary  care  of  a 
bailee  for  hire. 

In  Fonseca  ▼.  Cunard  S.  S.  Co.  163  Mass. 
553,  12  L.R.A.  340,  26  Am.  St.  Rep.  660.  27 
N.  E.  665,  where  the  contract  purported  to 
exonerate  the  carrier  from  all  liability  for 
the  plaintiff's  baggage,  the  court,  after  de- 
termining that  the  contract  was  to  be  gov- 
erned by  the  law  of  England,  said:  "The 
contract  being  valid  in  England,  where  it 
was  made,  and  the  plaintiff's  acceptance  of 
it  under  the  circumstances  being  equivalent 
to  an  express  assent  to  it,  and  it  not  being 
illegal  or  immoral,  it  will  be  enforced  here, 
notwithstanding  that  a  similar  contract 
made  in  Massachusetts  would  be  held  void 
as  against  public  policy." 

As  to  refusal  to  give  effect  to  foreign  con- 
tract exempting  carrier  from  liability,  see 
case  note  to  Lake  Shore  &  M.  S.  R.  Co.  v. 
Teeters,  6  L.R.A.(N.S.)  426;  and  also  the 
general  question  of  conflict  of  laws  in  rela- 
tion to  carriers'  contracts,  see  case  note  to 
Southern  Exp.  Co.  v.  Gibbs,  18  L.R.A.(N.S.) 
874. 

The  same  question  frequently  arises  where 
the  passenger  is  riding  upon  a  free  ticket  or 
pass. 

Thus,  in  Holly  v.  Southern  R.  6o.  119  Ga. 
7C7,  47  S.  E.  188,  it  was  held  that  one  who 
received  of  a  railroad  company  a  gratuitous 
pass  over  its  line,  which,  by  its  terms,  is 
"issued  only  on  condition  that  the  person 
accepting  it  assumes  all  risks  of  accidents, 
and  expressly  agrees  that  the  company  shall 
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&  A.  R.  Co.  ▼.  Baldauf,  16  Pa.  67,  65  Am. 
Dec.  481;  Little  Rock  &  H.  S.  W.  R.  Co. 
V.  Record,  74  Ark.  125,  109  Am.  St.  Rep. 
67,  85  S.  W.  421. 

Messrs.  A.  Nathan  Williams  and 
George  F.  Manson,  for  defendant: 

A  common  carrier  can,  by  stipulation  in 
a  special  contract,  exonerate  itself  from 
losses  arising  from  causes  over  which  it 
has  no  control  and  to  which  its  own  fault 
or  negligence  in  no  way  contributes. 

Cox  V.  Central  Vermont  R.  Co.  170  Mass. 
129,  49  N.  E.  97;  Fonseca  v.  Cunard  S.  S. 
Co.  163  Mass.  553,  12  L.R.A.  340,  25  Am. 
St.  Rep.  660,  27  N.  E.  665;  Graves  v.  Adams 
Exp.  Co.  176  Mass.  280,  57  N.  E.  462;  Hart 
V.  Pennsylvania  R.  Co.  112  U.  S.  331,  28  L. 
ed.  717,  6  Sup.  Ct.  Rep.  151;  Arthur  y. 
Texas  &  P.  R.  Co.  204  U.  S.  605,  61  L.  ed. 
590,  27  Sup.  Ct.  Rep.  338. 


One  who  accepts  a  contract,  and  proceeds 
to  avail  himself  of  its  provisions,  ia  bound 
by  the  stipulations  and  conditions  expressed 
in  it,  whether  he  reads  them  or  not. 

Fonseca  v.  Cunard  S.  S.  Co.  and  Graves 
V.  Adams  Exp.  Co.  supra;  Quimby  v.  Bos- 
ton &  M.  R.  Co.  150  Mass.  365,  6  L.R^. 
846,  23  N.  E.  205;  Cox  v.  Central  Vermont 
R.  Co.  supra. 

The  proximate  cause  of  the  loss  of  the 
plaintiff's  trunk  was  not  the  delay  in  trans- 
portation, but  ^ the  fire  which  destroyed  it 
and  its  contents,  and  for  which  the  defend- 
ant was  not  responsible  under  the  terms  of 
its  contract  with  the  plaintiff,  the  fire  not 
happening  through  any  negligence  or  want 
of  care  on  the  part  of  the  defendant. 

Hoadley  v.  Northern  Transp.  Co.  116 
Mass.  304,  16  Am.  Rep.  106;  Denny  v.  New 
York  C.  R.  Co.  13  Gray,  481,  74  Am.  Dec 


not  be  liable,  under  any  circumstances,  for 
any  injury  to  the  person,  or  loss  or  damage 
to  the  property  of  the  person  using  it,"  can- 
not recover  of  the  company  the  value  of  bag- 
gage lost  while  traveling  on  such  pass. 

And  in  Hutto  v.  Southern  R.  Co.  75  S.  C. 
295,  55  S.  E.  445,  where  the  passenger  was 
traveling  on  a  free  pass  or  ticket,  it  was 
held  that  the  carrier  might  stipulate  upon 
what  terms  it  would  carry  the  passenger 
and  his  bagorage,  but  could  not  stipulate 
that  it  would  not  be  liable  for  the  conse- 
quences of  gross  misconduct  or  wantonness. 

So,  in  The  Stella  [1900]  P.  162,  it  was 
held  that  a  stipulation  on  a  free  ticket,  ex- 
onerating the  carrier  from  loss  or  damage 
however  caused,  was  valid,  and  would  bar  a 
recovery  even  for  a  negligent  loss. 

And  in  Illinois  C.  R.  Co.  v.  Read,  37  111. 
484,  87  Am.  Dec.  260,  it  was  held  that  a 
stipulation  on  a  free  ticket  that  the  carrier 
should  not  be  liable  under  any  circumstances 
for  any  loss  was  valid  so  far  as  ordinary 
negligence  was  concerned,  but  invalid  as  to 
gross  negligence. 

But  in  Mobile  &  0.  R.  Co.  v.  Hopkins,  41 
Ala.  486,  94  Am.  Dec.  607,  it  was  held  that 
the  relationship  of  common  carrier  and  pas- 
senger existed  between  the  plaintiff  and  the 
defendant  notwithstanding  that  the  former 
was  riding  upon  a  free  ticket,  and  public 
policy  forbade  that  the  carrier  should  be  al- 
lowed to  contract  for  exemption  from  lia- 
bility for  damage  occasioned  by  the  negli- 
gence, wilful  default,  or  tort  of  himself  or 
servants. 

Amount  of  liability. 

The  rule  is  followed  in  many  cases  that  a 
stipulation  limiting  the  amount  of  the  car- 
rier's liability  is  invalid  as  applied  to  a  neg- 
ligent loss,  imder  the  general  rule  that  a 
carrier  cannot  contract  for  exemption  from 
the  consequences  of  his  own  negligence. 

Thus,  in  Thomas  v.  Southern  R.  Co.  131 
N.  e.  690,  42  S.  E.  964,  where  the  carrier 
had  stipulated  that  he  would  not  be  liable 
19LJLA.(N.S.) 


for  losses  over  a  certain  amount,  the  court 
adhered  to  and  applied  the  following  rule 
taken  from  2  Fetter  on  Carriers  of  Passen- 
gers, §  627:  "A  common  carrier  of  a  pas- 
senger's baggage  may,  by  express  contract, 
relieve  himself  from  his  commdn-law  lia- 
bility as  insurer;  but  by  the  weight  of  au- 
thority he  cannot  exempt  himself  from  lia- 
bility for  the  negligence  of  himself  or  his 
servants." 

And  in  Coward  v.  East  Tennessee,  V.  &  G. 
R.  Co.  16  Lea,  225;  57  Am.  Rep.  227,  it  was 
held  that  a  stipulation  limiting  the  amount 
of  the  carrier's  liability  was  invalid  as  ap- 
plied to  a  negligent  loss.  The  court  said: 
"A  common  carrier  may  relieve  himself  from 
the  strict  liability  imposed  on  him  by  the 
common  law  by  a  special  contract,  but  he 
cannot  contract  for  exemption  from  the  con- 
sequences of  his  own  or  his  agent's  negli- 
gence." 

So,  in  International  &  G.  N.  R.  Co.  v. 
Foltz,  3  Tex.  Civ.  App.  644,  22  S.  W.  541, 
it  was  held  that  a  stipulation  in  a  ticket 
limiting  the  liability  of  the  carrier  to  a  fixed 
amount  was  void  as  to  a  negligent  loss,  as  a 
common  carrier  cannot  contract  against  the 
consequences  of  its  own  negligence. 

A  stipulation  limiting  the  amount  of  the 
defendant  carrier's  liability  for  losses  due 
to  its  negligence  was  held  invalid  in  Cohen 
V.  South  Eastern  R.  Co.  L.  R.  2  Exch.  Div. 
253,  affirming  L.  R.  1  Exch.  Div.  217. 

In  Williams  ▼.  Central  R.  Co.  93  App. 
Div.  582,  88  N.  Y.  Supp.  434,  affirmed  in  183 
N.  Y.  518,  76  N.  E.  1116,  it  was  held  that 
the  New  Jersey  statute  permitting. carriers 
to  limit  the  amount  of  their  liability  was 
to  be  construed  as  limiting  the  carrier's  lia- 
bility as  insurer,  and  was  inapplicable  to  a 
negligent  loss,  as  the  New  Jersey  courts  had 
held  that  it  was  contrary  to  public  policy 
for  a  carrier  to  contract  against  the  results 
of  his  own  negligence. 

A  few  cases,  while  not  denying  the  gen- 
eral  rule  that  a  carrier  cannot  stipulate 
against  ita  own  negligence,  nevertheless  hold 
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645;  Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  El- 
liott, 20  L.R.A.  682,  5  C.  C.  A.  347,  12  U. 
S.  App.  381,  55  Fed.  949. 

Liorlng,  J.,  delivered  the  opinion  of  the 
court : 

It  is  stated  in  the  bill  of  exceptions  that 
the  plaintiff  did  not  "contend  that  this  fire 
was  due  to  any  negligence  whatsoever  on 
the  part  of  the  defendant,  nor  that  the  de- 
fendant was  lacking  in  diligence  in  trying 
to  control  an^  extinguish  said,  fire.'*  This 
ended  the  plaintiff's  case  unless  it  was  taken 
out  of  the  usual  rule  by  the  fact  that  the 
jury  were  warranted  in  finding  from  the 
testimony  of  the  plaintiff  that  she  "could 
see  large  objects,  but  could  not  read  print 
and  had  not  been  able  to  read  for  over  a 
year  previous  to  this  trip."    . 

We  do  not  think  that  the  plaintiff's  case 
would  have  been  taken  out  of  the  usual  rule 


if  the  jury  had  believed  the  plaintiff  and 
found  that  her  eyesight  was  what  she  testi- 
fied it  to  be. 

The  usual  rule  is  that  a  passenger  who 
accepts  a  ticket  on  which  the  contract  of 
transportation  is  stated  is  bound  by  its 
terms  whether  he  reads  it  or  not.  Grace  v. 
Adams,  100  Mass.  505,  97  Am.  Dec.  117,  1 
Am.  Rep.  131;  Quimby  v.  Boston  &  M.  R. 
Co.  150  Mass.  365,  6  L.R.A.  846,  23  N.  E. 
205;  Fonseca  v.  Cunard  S.  S.  Co.  153  Mass. 
553, 12  L.R.A.  340,  25  Am.  St.  Rep.  660,  27  N. 
E.  665;  Cox  v.  Central  Vermont  R.  Co.  170 
Mass.  129,  49  N.  E.  97;  Graves  v.  Adams 
Exp.  Co.  176  Mass.  280,  57  N.  E.  462;  John 
Hood  Co.  v.  American  Pneumatic  Service 
Co.  191  Mass.  27,  77  N.  E.  638. 

The  ticket  here  in  question  must  be  taken 
on  this  bill  of  exceptions  to  contain  on  its 
face  nearly  two  quarto  pages  of  printed  pro- 
visions.    It  must  have  been  apparent,  even 


that  a  stipulation  limiting  the  amount  of  the 
liability  is  valid,  upon  the  theory  that  such 
a  stipulation  is  not  a  contract  against  negli- 
gence, but  is  rather  in  the  nature  of  an 
agreement  as  to  the  value  of  the  goods 
shipped. 

Tlius,  in  Louisville,  N.  A.  t  C.  R.  Co.  v. 
Nicholai,  4  Ind.  App.  110,  51  Am.  St.  Rep. 
206.  30  K.  E.  424,  in  which  case,  from  the 
facts,  negligence  on  the  part  of  the  carrier 
was  necessarily  presumed,  the  court  said: 
"The  great  weight  of  authority  in  this  coun- 
try now  is  in  favor  of  excluding  negligence 
as  an  element  of  contract  between  the  car- 
rier and  the  employer,  and  of  holding  the 
former  to  a  rigid  responsibility  for  any  de- 
cree of  negligence,  without  the  power  by 
contract  to  devest  itself  of  it.     .     .     .     The 


said  that  the  conditions  in  the  ticket  did 
not  bring  the  case  within  the  principles  of 
New  York  C.  &  H.  R.  R.  Co.  v.  Fraloff,  cited 
below,  nor  of  Hart  v.  Pennsvlvania  R.  Co. 
112  U.  S.  331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep. 
151,  in  which  the  court  said:  "The  limita- 
tion as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.  It  does  not 
induce  want  of  care.  It  exacts  from  the  car- 
rier the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  bound  to  respond 
in  that  value  for  negligence.  The  compen- 
sation for  carriage  is  based  on  that  value. 
The  shipper  is  estopped  from  saying  that 
the  value  is  greater.  The  articles  have  no 
greater  value,  for  the  purposes  of  the  con- 
tract of  transportation,  between  the  parties 
to  that  contract.    The  carrier  must  respond 


rule  which  we  have  thus  referred  to  applies,  I  for  negligence  up  to  that  value.  It  is  just 
also,  to  contracts  limiting  the  liability  of  i  and  reasonable  that  such  a  contract,  fairly 
the  carrier  to  a  certain  sum  in  case  of  loss,  I  entered  into  and  where  there  is  no  deceit 
unless  that  sum  is  agreed  upon  as  the  value  practised  on  the  shipper,  should  be  upheld, 
of  the  goods  or  baggage,  and  the  charges  or  There  is  no  violation  of  public  policy.  On 
rates  of  freight  are  ascertained  and  fixed  I  the  contrary,  it  would  be  unjust  and  unrea- 
upon  the  basis  of  such  agreed  valuation.  In  sonable,  and  would  be  repugnant  to  the 
such  a  case  the  weight  of  authority  seems  to  ,  soundest  principles  of  fair  dealing  and  of  the 
be  that  the  shipper  would  be  estopped  from  |  freedom  of  contracting,  and  thus  in  conflict 
afterwards  alleging  that  the  value  was  more  with  public  policy,  if  a  shipper  should  be  al- 
(even  if  there  should  be  loss  by  the  negli-  lowed  to  reap  the  benefit  of  the  contract  if 
gence  of  the  carrier),  for  there  would  be  ,  there  is  no  loss,  and  to  repudiate  it  in  case 
no  justice  in  allowing  the  shipper  to  be  paid    of  loss." 

a  larger  value  than  that  deliberately  agreed  '  So,  in  Jacobs  v.  Central  R.  Co.  208  Pa. 
upon,  for  an  article  which  he  had  induced  |  535.  57  Atl.  982,  it  was  held  that  a  carrier 
the  carrier  to  take  at  a  rate  lower  than  might*,  by  notice  duly  brought  home  to  him, 
would  otherwise  have  been  charged."  !  limit  the  amount  of  its  liability  as  to  th») 

And  in  The  Kensington,  183  U.  S.  276,  46  passenger's  baggage.  The  court  said:  "Thij 
L.  ed.  196,  22  Sup.  Ct.  Rep.  102,  it  was  held  is  not  an  attempt  on  the  part  of  the  common 
that  a  stipulation  in  a  steamship  passen-  carrier  to  relieve  itself  from  the  conse- 
ger's  ticket,  which  compels  him  to  value  his  quences  of  its  negligence,  as  it  cannot,  but 
baggage  at  a  certain  sum,  far  less  than  it  is  i  is  a  limitation  by  express  contract  of  its 
worth,  or.  in  order  to  have  a  higher  value  liability  for  the  passenger's  baggage  which 
put  upon  it,  to  subject  it  to  the  provisions  of  it  carries  without  extra  pay."  And  this  de- 
the  Harter  act,  by  .which  the  carrier  would  cision  was  followed  in  Mogill  v.  Central  R. 
be  exempted  from' all  liability  therefor  from  Co.  25  Pa.  Super.  Ct.  164. 
errors  in  navigation  or  management  of  the  |  Still  other  cases  hold  that  a  stipulation 
vessel  or  other  negligence,  is  unreasonable  i  limiting  the  amount  of  liability  is  valid  even 
and  in  conflict  with  public  policy.  The  court '  in  the  case  of  a  negligent  loss,  without  dis- 
19L.R.A.(N.S.)  64 
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to  a  person  who  can  see  only  "large  objects," 
that  the  ticket  contained  a  contract,  and  the 
plaintifT  was  bound  to  have  it  read  to  her 
if  she  could  not  read  it  herself. 

By  the  terms  of  the  contract  between  the 
plaintifT  and  the  defendant,  the  defendant 
is  not  to  be  liable  for  injury  to  baggage 
arising  from  fire.  The  legal  result  of  such 
a  contract  is  that  it  is  not  liable  for  fire 
unless  negligent.  Grace  v.  Adams,  supra; 
School  Dist.  V.  Boston,  H.  &  E.  R.  Co.  102 
Mass.  553,  3  Am.  Rep.  502;  Pemberton  Co. 
V.  New  York  C.  R.  Co.  104  Mass.  144,  151 ; 
Hoadley  v.  Northern  Transp.  Co.  115  Mass. 
304,  305,  15  Am.  Rep.  106.  What  was  said 
by  this  court  in  Fonseca  v.  Cunard  S.  S. 
Co.  153  Mass.  553,  557,  12  L.R.A.  340.  25 
Am.  St.  Rep.  660,  27  N.  E.  665,  and  in 
Cox  V.  Central  Vermont  R.  Co.  170  Mass. 
120.  137,  49  N.  E.  97,  means  that  such,  a 
contract  is  invalid  if  it  is  construed  to  be 
a  contract  exempting  the  carrier  when  lie 
is  negligent.  It  was  not  meant  that,  where 
the  contract  exempts  the  carrier  generally 
witliout  reference  in  terms  to  the  subject  of 
negligence,  it  is  invalid  altogether.     Such  a 


I  contract  is  construed  to  be  a  contract  ex- 
empting the  carrier  unless  the  passenger 
proves  that  he  was  negligent. 

The  plaintiff  therefore  is  thrown  back  on 
her  contention  that  the  jury  were  warrant- 
ed in  finding  that  the  defendant  agreed  to 
carry  her  trunk  from  Savannah  to  Boston 
and  was  negligent  in  holding  her  trunk  in 
Baltimore  from  June  4th  until  June  13th, 
when  it  was  destroyed  by  fire.  For  the 
natural  and  probable  consequences  of  that 
delay  the  defendant  would  be  liable  if  such 
a  finding  was  warranted  on  the  evidence. 
But  the  destruction  of  the  trunk  by  fire  was 
not  the  natural  and  probable  consequence  of 
not  forwarding  it  promptly,  and,  since  the 
only  liability  of  the  defendant  is  for  delay, 
it  is  not  liable  for  its  loss.  Denny  v.  New 
York  C.  R.  Co.  13  Gray,  481,  74  Am.  Dec. 
645;  Hoadley  v.  Northern  Transp.  Co.  115 
Mass.  304,  15  Am.  Rep.  106.  See  also,  in 
this  connection,  Whitcomb  v.  Bacon,  170 
Mass.  479.  482,  64  Am.  St.  Rep.  317,  49  N. 
E.  742;  Hurley  v.  Packard,  182  Mass.  216. 
65  N.  E.  64. 
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cussing  the  question  whether  or  not  such  a 
stipulation  is  a  contract  exempting  the  car- 
rier from  negligence. 

Thus,  in  The  Priscilla.  106  Fed.  739.  re- 
versed on  other  grounds  in  52  C.  C.  A.  470, 
114  Fed.  836,  where  the  loss  was  due  to  the 
negligence  of  the  defendant,  the  recovery 
was  limited  to  the  amount  of  t!ie  stipula- 
tion, the  court  holding  that  it  was  compe- 
tent for  a  carrier  to  restrict  its  liability  to 
a  reasonable  amount,  unless  an  additional 
compensation  was  paid  for  a  larger  risk; 
and,  when  that  distinctly  formed  a  part  of 
the  contract,  it  was  binding  upon  the  pas- 
senger. 

And  in  Tewes  v.  North  German  Lloyd  S. 
S.  Co.  186  N.  Y.  151,  8  L.R.A.(N.S.)  199, 
78  N.  £.  864,  9  A.  &  E.  Ann.  Cas.  909,  it  was 
held  that  the  insertion  in  a  steamship  ticket 
of  a  provision  limiting  the  liability  of  a  car- 
rier for  loss  of  baggage  to  a  certain  amount 
unless  the  true  value  is  declared  and  excess 
paid  for  at  regular  freight  rates  will  operate 
to  relieve  the  carrier  from  liability  for  such 
loss,  even  when  due  to  his  own  negligence. 

And  in  Rose  v.  Northern  P.  R.  Co.  35 
Mont.  70,  119  Am.  St.  Rep.  836,  88  Pac. 
767,  it  was  held  that  a  carrier  had  a. right 
to  limit  its  liability  for  loss  or  injury  to  bag- 
gage to  a  certain  amount,  if  such  limitation 
was  reasonable,  even  though  the  loss  was  due 
to  its  own  negligence. 

So.  in  The  New  England,  110  Fed.  415 
(appeal  dismissed  in  62  C.  C.  A.  684,  129 
Fed.  1006),  it  was  stated  that  a  reasonable 
limitation  as  to  the  amount  of  the  baggage 
would  be  upheld,  even  though  the  loss  was 
due  to  the  negligence  of  the  carrier;  upon 
the  facts  of  the  case,  however,  the  limitation 
was  held  unreasonable. 

And  in  Weinberger  v.  Compagnie  G^n^rale 
19L.R.A.(N.S.) 


I  Transatlantique,  146  Fed.  516,  where  the  loss 
was  due  to  the  negligence  of  the  carrier,  cer- 
tain stipulations  as  to  amount  of  liability 
were  declared  not  binding  upon  the  ground 
that  they  were  unreasonable. 

So.  in  Nevins  v.  Bay  State  S.  B.  Co.  4 
Bosw.  225,  where  the  loss  was  due  to  negli- 
gence, it  was  stated  generally  that  a  carrier 
might  limit  his  libility  as  to  baggage,  in 
whole  or  in  part,  by  express  contract. 

And  in  Bingham' v.  Rogers,  6  Watts  &  S. 
495,  40  Am.  Dec.  581,  it  was  held  that  a 
carrier  may,  by  express  contract,  limit  the 
amount  for  which  he  shall  be  liable,  even 
in  case  of  a  negligent  loss. 

Miscellaneous  cases. 

The  following  cases  are  not  very  explicit 
in  the  holding  upon  this  point. 

In  New  York  C.  &  H.  R.  R.  Co.  v.  Fraloff, 
100  U.  S.  24,  25  L.  ed.  531,  the  court  said: 
"It  is  undoubtedly  competent  for  carriers  of 
passengers,  by  specific  regulations,  distinctly 
brought  to  the  knowledge  of  the  passenger, 
which  are  reasonable  in  their  character  and 
not  inconsistent  with  any  statute  or  their 
duties  to  the  public,  to  protect  themselves 
against  liability,  as  insurers,  for  baggage 
exceeding  a  fixed  amount  in  value,  except 
upon  additional  compensation,  proportioned 
to  the  risk.''  But  this  was  dictum,  as  it 
does  not  appear  that  there  was  any  limita- 
tion. 

In  Cole  V.  Goodwin,  19  Wend.  251.  32  Am. 
Dec.  470,  the  decision  was  to  the  effect  that 
a  carrier  could  not  limit  his  common-law 
liability  for  baggage  by  notice  brought  home 
to  the  passenger,  but  implied  that  it  might 
by  exi)res8  contract;  but  in  a  dissenting 
opinion  by  Judge  Cowen  it  was  vigorously 
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argued  that  carriers  could  not  limit  their 
common-law  liability  even  by  express  con- 
tract. This  case  was  cited  with  approval 
in  Jones  v.  Voorhees,  10  Ohio,  146,  where  it 
was  held  that  common  carriers  could  not 
limit  their  responsibility  by  notice  brought 
home  to  the  owner;  but  the  court  said: 
''But  any  substantial  distinction  between  a 
notice  brought  home  and  an  express  special 
contract  to  limit  responsibility  is  not  easily 
perceived." 

A  release  of  liability  for  plaintiff's  bag- 
gage, signed  by  her  agent,  which  recited  that 
the  trunk  in  question  was  broken  and  un- 
locked, was  held  valid  in  Kanevsky  v.  New 
York,  O.  A  W.  R.  Co.  53  Misc.  664,  103  N.  Y. 
Supp.  727. 

In  Glovinskv  v.  Cunard  S.  S.  Co.  4  Misc. 
,266,  24  N.  Y.  Supp.  136,  affirmed  in  6  Misc. 
388,  26  N.  Y.  Supp.  761,  it  was  held  that 
$283  was  a  reasonable  amount  for  the  plain- 
tiff to  carry  as  baggage  for  herself  and  two 
children;  and,  in  an  action  for  its  loss,  a 
verdict  for  that  amount  would  not  be  dis- 
turbed, although  upon  plaintiff's  ticket  the 
defendant's  liability  w^as  fixed  at  $60.  The 
court  further  held  that  the  reasonableness 
of  the  limitation  was  properly  submitted  to 
the  jury.  It  does  not  appear  in  the  last 
two  cases  whether  or  not  the  loss  was  due  to 
the  negligence  of  the  carrier. 

In  Wensky  v.  Canadian  Development  Co. 
8  B.  C.  190,  while  it  was  not  denied  that  a 
carrier  might  limit  its  liability  for  loss 
of  baggage,  yet  a  limitation  in  a  ticket 
would  be  held  to  apply  only  to  the  regular 
baggage  up  to  $100,  and  would  not  apply 
to  excess  baggage  for  which  the  plaintifil 
had  paid  extra  rates. 

Hand  baggage. 

Any  limitation  of  liability  as  to  baggage 
is  generally  held  not  to  apply  to  hand  bag- 
gage, the  distinction  between  the  two  classes 
being  that  the  passenger  retains  more  or 
less  of  control  over  the  baggage  he  carries 
with  him  to  his  stateroom  or  berth  and  the 
liability  of  the  carrier  as  to  such  baggage 
is  akin  to  that  of  an  innkeeper. 

Thus,  in  Holmes  v.  North  German  Lloyd 
S.  S.  Co.  184  N.  Y.  280,  5  L.R.A.(N.S.)  660, 
77  N.  E.  21,  it  was  held  that  a  stipulation 
in  a  steamship  ticket  limiting  liability  for 
^^Sg^g^  to  a  certain  amount  did  not  apply 
to  baggage  intended  to  be  taken  by  a  pas- 
senger to  the  stateroom  for  use  during  the 
voyage.  And  to  the  same  effect  was  the  de- 
cision in  Macklin  v.  New  Jersey  S.  B.  Co. 
7  Abb.  Pr.  N.  S.  229. 

And  in  Runyan  v.  Central  R.  Co.  61  N.  J. 
L.  637,  43  L.R.A.  284,  41  Atl.  367,  it  was 
held  that  a  stipulation  limiting  the  amount 
of  the  carrier's  liability  as  to  loss  of  baggage 
was  valid,  but  did  not  apply  to  hand  bag- 
gage. 

So,  a  railroad  company  was  held  liable 
for  the  loss  of  hand  baggage  delivered  by  a 
passenger  to  a  porter  on  entering  a  train, 
in  Louisville,  N.  &  G.  S.  R.  Co.  v.  Katzen- 
berger,  16  Lea,  380,  67  Am.  Rep.  232,  1  S. 
W.  44,  although  the  ticket  stated  that  "wear- 
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ing  apparel  or  baggage  placed  in   the  car 
will  be  entirely  at  the  risk  of  the  owner." 

In  Stevenson  v.  Pullman  Palace-Car  Co. 
(Tex.  Civ.  App.)  26  S.  W.  112,  it  was  held 
that  it  was  the  duty  of  the  sleeping-car  com- 
pany to  use  reasonable  care  to  guard  its 
passengerd  from  the  depredations  of  thieves 
while  they  slept,  and,  if  it  did  not  exercise 
such  care  in  regard  to  appellant's  valise,  and 
it  was  stolen,  the  company  was  liable;  and 
this  duty  could  not  be  evaded  by  any  words 
printed  on  the  check  given  the  passenger, 
or  by  being  posted  up  in  the  cars.  Though 
the  court  was  not  obliged  to  decide  the  effect 
of  an  express  contract  as  to  the  baggage,  the 
language  indicates  that  even  an  express  con- 
tract would  not  exonerate  the  carrier  from 
the  effects  of  his  negligence. 

Statutes  prohibiting  limitation. 

In  some  states  a  statute  provides  that  a 
carrier  cannot,  by  contract,  limit  his  com- 
mon-Iaw  liability.  This  provision,  of  course, 
applies  to  contracts  concerning  baggage. 

In  Texas  the  statute  provides  that  a  car- 
rier cannot  limit  his  common-law  liability. 
Under  this  statute,  contracts  limiting  the- 
amount  of  the  liability  of  the  carrier  as  to- 
^«^ggage  were  held  invalid  in  Houston,  E.  &- 
W.  T.  R.  Co.  V.  Scale,  28  Tex.  Civ.  App.  364, 
67  S.  W.  437;  Mexican  Nat.  R.  Co.  v.  War& 
(Tex.  Civ.  App.)  60  S.  W.  343;  Galveston, 
H.  &  S.  A.  R.  Co.  v.  Fales,  33  Tex.  Civ.  App. 
467,  77  S.  W.  234.  And  the  fact  that  the 
plaintiff  was  riding  upon  a  pass  or  free 
ticket  does  not  change  the  rule.  White  v, 
St.  Louis  Southwestern  R.  Co.  (Tex.  Civ» 
App.)  86  S.  W.  962. 

So,  in  Chesapeake  &  O.  R.  Co.  v.  Beasley^ 
104  Va.  788,  3  L.R.A.(N.S.)  183,  62  S.  E. 
666,  it  was  held  that  a  contract  limiting 
the  amount  of  the  liability  of  a  carrier  for 
property  loss  while  in  its  possession  is  void, 
where  the  statute  makes  invalid  any  con- 
tract by  the  carrier  for  exemption  from  lia- 
bility for  such  loss. 

And  in  Davis  v.  Chicago,  R.  I.  &  P.  R.  Co. 
83  Iowa,  744,  49  N.  W.  77,  it  was  held  that, 
under  the  statutes  of  that  state,  a  limitation 
of  liability  of  the  defendant  to  the  amount 
*of  $100  for  baggage,  and  no  more,  was  in- 
effective. 

Upon  the  question,  Does  stipulation  ex- 
empting carrier  from  liability  for  passen- 
ger's baggage,  or  limiting  amount  thereof, 
cover  losses  due  to  negligence?  see  case  note 
to  Tewes  v.  North  German  Lloyd  S.  S.  Co. 
8  L.R.A.(N.S.)    199. 
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Bill  of  lading  — parol  testimony. 

1.  When  a  bill  of  lading  has  been. issued 
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by  a  common  carrier,  signed  and  accepted 
by  the  shipper,  it  constitutes  the  contract 
for  the  shipment  of  merchandise  therein  de- 
scribed; and  its  terms  cannot  be  altered  or 
varied  by  parol  testimony. 
Same  —  constractlon  —  void  conditions 
—  effect. 

2.  The  language  used  in  a  bill  of  lading 
is  subject  to  the  same  rules  of  construction 
which  govern  other  contracts;  and,  while 
the  instrument  is  to  be  construed  as  a 
whole,  -  invalid  conditions  will  not  neces- 
sarily render  the  contract  invalid,  and  it 
may  be  enforced  so  far  as  it  is  valid. 
Initial  carrier  —  liability, 

3.  Where  a  common  carrier  accepts  goods 
for  shipment,  to  be  delivered  to  a  connect- 
ing carrier,  the  first  carrier  will  be  liable 
for  any  damages  to  the  goods  resulting  di- 
rectly from  the  negligence  of  such  carrier, 


although  the  loss  may  not  actually   occur 
until  after  the  goods  are  delivered  to  the 
second  carrier. 
Same  —  separating  cars  —  care  taker. 

4.  A  common  carrier  under toolc,  during 
extreme  cold  weather,  to  carry  two  car  loads 
of  potatoes,  and  deliver  them  to  a  con- 
necting carrier.  The  contract  provided  that 
ti;ie  shipper  should  furnish  a  care  taker  to 
accompany  the  shipment,  and  Iceep  fires  in 
the  car  to  prevent  the  potatoes  from  freez- 
ing. The  carrier  separated  the  two  cars 
while  they  were  in  transit  and  on  its  lines 
of  railway,  so  that  the  care  taker  was  pre- 
vented from  attending  to  one  car  of  th«» 
potatoes,  and  they  were  thereby  permitted 
to  freeze.  Held,  that  the  first  carrier  was 
liable  even  though  the  potatoes  may  not 
have  frozen  until  after  they  were  delivered 
to  the  second  carrier. 


Case  Note,  —  LiabilUy  of  carrier  of 
property  for  loss  occurring  on  con- 
necting linCf  hut  due  to  its  oum  neg- 
ligence. 

Cases  where  loss  was  due  wholly  to  the 
negligence  of  the  connecting  carrier  on  whose 
line  it  occurred  are  not  within  the  scope  of 
this  note,  and  have  been  excluded. 

The  doctrine  in  Whitnack  v.  Chicago,  B. 
&  Q.  R.  Co.,  making  an  initial  carrier  re- 
sponsible for  losses  resulting  directly  from 
its  negligence,  although  the  losses  may  not 
have  actually  occurred  until  after  the  prop- 
erty had  been  delivered  to  a  second  and  con- 
necting carrier,  is  generally  recognized. 
This  rule  has  been  enforced  in  the  following 
cases  relating  to  the  carriage  of  live  stock: 

Alabama  G.  S.  R.  Co.  v.  Thomas,  89  Ala. 
297,  18  Am.  St.  Rep.  119,  7  So.  762,  where 
the  initial  carrier  itself  loaded  the  cattle  in 
a  negligent  manner  in  a  car  at  the  connect- 
ing point,  without  giving  the  consignor  an 
opportunity  to  load  and  unload,  as  provided 
by  the  contract. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Ivey  (Tex. 
Civ.  App.)  23  S.  W.  321,  where  the  initial 
carrier  failed  to  feed  and  water  cattle  upon 
a  transfer  to  the  connecting  line. 

Ft.  Worth  &  D.  C.  R.  Co.  v.  Daggett, 
87  Tex.  322,  28  S.  W.  525,  where  there  were 
delays  in  a  shipment  of  cattle,  and  mixing 
of  them  in  the  loading  of  the  train  after 
they  had  been  classified  for  market,  and  fail- 
ure to  feed  and  water  them  while  in  transit. 

In  Texas  C.  R.  Co.  v.  O'Loughlin,  37  Tex. 
Civ.  App.  640,  84  S.  W.  1104,  where  the 
first  carrier  failed  properly  to  bed  the  cars 
in  which  cattle  were  shipped  over  its  lines, 
and  transferred  them  in  the  same  cars  to  a 
connecting  line. 

Norfolk  &  W.  R.  Co.  v.  Sutherland,  89  Va. 
703,  17  S.  E.  127,  where  the  negligence  of 
the  initial  carrier  in  mixing  the  cattle  of 
one  shipper  with  those  of  another  entailed 
a  delay  in  .delivery  after  reaching  destina- 
tion until  the  cattle  could  be  separated,  dur- 
ing which  there  was  a  considerable  loss  of 
weight. 

So  it  was  held  in  Louisville  &  N.  R.  Co. 
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v.  Duncan,  137  Ala.  446,  34  So.  988,  that  the 
initial  carrier  would  be  liable  for  the  loss 
sustained  by  reason  of  the  delay  in  conse- 
quence of  its  negligence  in  routing  a  car  by 
an  unnecessarily  long  and  circuitous  route 
after  refusal  of  the  connecting  carrier  named 
in  the  bill  of  lading  to  receive  the  shipment, 
of  which  refusal  the  consignor  was  not  noti- 
fied. 

The  same  rule  was  applied  in  Felton  v. 
McCreary-McClellan  Live  Stock  Co.  22  Ky. 
L.  Rep.  1058,  59  S.  W.  744,  where  the  initial 
carrier,  in  violation  of  its  contract  that  the 
live  stock  should  be  carried  to  destination 
in  the  original  car,  transferred  them  from  a 
roomy  palace  stock  car  to  a  smaller  and  or- 
dinary car  at  the  connecting  point. 

And  in  Eckert  v.  Pennsvlvania  R.  Co.  211 
Pa.  267,  109  Am.  St.  Rep'  671,  60  Atl.  781, 
where  the  carrier,  in  violation  of  its  contrac- 
tual duty  to  deliver  live  stock  in  a  proper- 
ly constructed  car  to  a  connecting  carrier, 
transferred  them  to  a  car  utterly  unfit  for 
their  safe  transportation. 

And  in  Galveston,  H.  &  S.  A.  R.  Co.  ▼. 
Herring  (Tex.  Civ.  App.)  24  S.  W.  939. 
where  a  railroad  company  undertook  to 
transport  a  car  load  of  mares  and  colts  over 
its  line,  and  deliver  them  to  a  connecting 
railroad  company  to  transport  to  destina- 
tion, but,  before  starting  them  on  the  jour- 
ney, negligently  switched  around  the  cars 
after  loading  them,  and  further  delayed  the 
start  for  several  hours,  following  which  it 
failed  to  feed  the  stock  at  the  junction  be- 
fore delivering  them  to  the  connecting  car- 
rier, and,  because  of  such  illtreatment,  it 
was  found,  upon  reaching  destination,  that 
the  animals  were  in  bad  condition,  bruised, 
and  wounded. 

So,  in  Texas  &  P.  R.  Co.  v.  Stephens  (Tex. 
Civ.  App.)  86  S.  W.  933,  it  was  held  that  an 
initial  carrier  was  liable  for  death  or  inju- 
ries to  horses,  caused  by  rough  and  improp- 
er handling  on  its  own  line,  wfrether  the  in- 
juries became  known  before  or  after  the 
horses  had  been  transferred  to  the  connect- 
ing line. 

In  Rock  Island  &  P.  R.  Co.  v.  Potter,  36 
111.   App.    590,   the   initial    carrier,    having 
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Same  —  burden  of  proof. 

6.  Where  a  common  carrier's  contract 
contemplates  keeping  two  car  loads  of  mer- 
chandise together,  in  charge  of  a  care  taker, 
and  it  separates  the  two  cars  so  that  the 
care  taker  is  prevented  from  attending  to 
one  of  them,  and  loss  thereby  ensues,  the 
burden  of  proof  is  upon  the  carrier  to  prov€? 
that  there  was  sufficient  cause  for  separat- 
ing the  two  cars.  The  fact  of  the  separa- 
tion of  the  two  cars  under  the  circumstan- 
ces imports  negligence. 

(October   22,    1908.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Lancaster  County 
in  plaintilT's  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  potatoes 
delivered   to   defendant   for   transportation, 


which  were  alleged  to  have  been  caused  by 
defendant's  negligence.     Afl^rmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Frank  E.  Bishop,  Fred  M.  De- 
weese,  and  Arthur  R.  Wells,  for  appel- 
lant: 

The  contract  of  shipment  contained  in  the 
bill  of  lading,  exempting  the  defendant  from 
liability  for  loss  or  damage  which  occurred 
after  delivery  to  the  connecting  carrier,  is 
valid. 

Fremont,  E.  '&  M.  Valley  R.  Co.  v.  New 
York  C.  &  St.  L.  R.  Co.  (Union  State  Bank 
V.  Fremont  &  M.  Valley  R.  Co.)  66  Neb. 
159,  59  L.R.A.  939,  92  N.  W.  131;  Miller 
Grain  &  Elevator  Co.  v.  Union  P.  R.  Co.  138 
Mo.  668,  40  S.  W.  894;  Myrick  v.  Michigan 


been  grossly  negligent  in  side-tracking  a 
car  load  of  hogs  ifor  three  hours  at  the  con- 
necting point,  was  held  liable  for  the  value 
of  the  hogs  that  were  found  dead  when  the 
car  was  delivered  two  hours  later  by  the 
connecting  carrier  at  destination,  which  was 
two  or  three  miles  from  the  connecting 
point. 

So  the  rule  was  applied  in  Indianapolis,  B. 
ft  W.  R.  Co.  V.  Strain,  81  111.  504,  where  the 
initial  carrier,  in  violation  of  its  implied 
agreement  to  furnish  a  proper  car,  which 
was  to  be  transported  to  destination,  fur- 
nished a  defective  car,  in  consequence  of 
which  hogs  escaped  while  in  transit  over  the 
connecting  line;  and  in  International  ft  6. 
N.  R.  Co.  V.  Aten  (Tex.  Civ.  App.)  81  S.  W. 
346,  where  bees  escaped  while  being  trans- 
ported over  a  connecting  line,  in  consequence 
of  a  defective  car  furnished  by  the  initial 
carrier. 

And  in  Jones  t.  St.  Louis  ft  S.  F. 
R.  Co.  115  Mo.  App.  232,  91  S.  W. 
158,  and  on  almost  the  same  state  of 
facts  as  those  in  the  Strain  Case,  the  court 
rendered  a  like  decision,  commenting  on  and 
commending  that  case,  and,  in  referring  to 
the  defects  of  the  car  in  the  case  at  bar, 
called  particular  attention  toithe  fact  that 
here  there  was  to  be  no  unloading  upon  the 
transfer  being  made  to  the  connecting  road, 
and  that  accordingly  the  danger  of  losing  the 
hogs  by  reason  of  the  negligence  of  the  first 
carrier  in  furnishing  a  defective  car  "did  not 
end  with  its  delivery  to  the  second  carrier, 
but  continued  throughout  the  entire  route." 

And  the  same  rule  was  applied  in  Norfolk 
ft  W.  R.  Co.  V.  Harman,  91  Va.  601,  44 
L.R.A.  289,  50  Am.  St.  Rep.  855,  22  S.  E. 
490,  where  lambs  died  after  transfer  to  a 
connecting  carrier's  line,  in  consequence  of 
drinking  salt  water  in  the  initial  carrier's 
stock  yards  before  being  loaded. 

The  general  rule  as  to  the  initial  car- 
rier's liability  has  also  been  applied  in  a 
number  of  cases  involving  claims  for  losses 
to  shipments  of  fruits  and  vegetjibles. 

As  where  an  initial  oarrrer  undertook  to 
transport  a  car  load  of  apples  over  its  own 
line  and  also  over  the  line  of  a  connecting 
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railroad  to  the  destination  point,  but  neg- 
lected to  furnish  a  reasonably  safe  and  suit- 
able car,  and  also  refused  a  request  made  by 
the  consignor,  to  pennit  him,  as  the  rules  of 
the  company  allowed,  to  put  a  man  in  the 
car  in  charge  of  a  stove  and  fire  to  keep  the 
apples  from  freezing  in  transit,  the  thermom- 
eter being  then  below  zero.  Popham  v.  Bar- 
nard, 77  Mo.  App.  619. 

And  in  Fox  v.  Boston  ft  M.  R.  Co.  148 
Mass.  220,  1  L.R.A.  702,  19  N.  E.  222,  an 
initiaV  carrier  whose  contract,  made  with 
reference  to  the  mildness  of  the  weather,  re- 
quired it  to  transport  a  car  load  of  apples 
to  a  connecting  point  in  time  for  a  freight 
train  which  left  that  point  early  the  next 
morning,  was  held  liable  for  damages  by  the 
freezing  of  the  apples  while  on  the  connect- 
ing carrier's  line  in  consequence  of  a  fall 
of  temperature  following  its  negligent  delay 
in  delivering  the  apples  at  the  connecting 
point,  in  consequence  of  which  they  missed 
the  train  referred  to.  The  court  held  that 
the  negligence  of  the  initial  carrier  must  be 
considered  the  proximate  cause  of  the  loss. 

But  the  existence  of  the  relation  of  proxi- 
mate cause  and  effect  under  a  very  similar 
state  of  facts  was  denied  in  Michigan  C.  R. 
Co.  V.  Burrows,  33  Mich.  6,  although  the 
court  was  also  of  the  opinion  in  that  case 
that  there  was  no  negligence  on  the  part  of 
the  initial  carrier. 

The  general  rule  as  to  the  initial  car- 
rier's responsibility  was  also  followed  in  the 
case  of  Davis  v.  New  York,  O.  ft  W.  R.  Co.  70 
Minn.  37,  72  N.  W.  823,  where  a  large  loss 
resulted  from  the  negligent  loading  of  a 
shipment  of  boxes  of  lemons  piled  in  an  im- 
proper and  unskilful  manner  by  the  first  car- 
rier in  its  cars,  in  which  they  were  trans- 
ported over  its  own  line  and  connecting 
lines  to  their  destination;  "and  although," 
as  the  court  said,  "the  deterioration  in  the 
quality  of  the  lemons  would  be  continuous 
and  progressive  from  one  end  of  the  entire 
route  to  the  other,  so  that,  in  a  certain 
sense,  injury  and  loss  occurred  after  the  cars 
had  been  delivered  by  defendant  [initial  car- 
rier] to  its  connecting  carrier  .  .  .  but 
the  primary  proximate  cause  of  total  damage 
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C.  R.  Co.  107  U.  S.  102,  27  L.  ed.  325,  1  Sup. 
Ct.  Rep.  425;  Southern  P.  Co.  v.  Interstate 
Commerce  Commission,  200  U.  S.  536,  50  L. 
€d.  685,  26  Sup.  Ct.  Rep.  330;  1  Hutchinson, 
Carr.  3d  ed.  §§  220,  233. 

The  failure  of  the  connecting  carrier  to 
protect  the  car  from  cold  was  a  new  inter- 
vening cause  which  relieves  defendant  from 
liability. 

1  Thorap.  Neg.  §§  52,  54.  65 ;  Union  P.  R. 
Co.  V.  Evans,  52  Neb.  55,  71  N.  W.  1062. 

Mr.  J.  E.   Kelby  also  for  appellant. 

Messrs.  George  W.  Ber^e  and  Morning 
&  lied  with  for  appellee. 


Good,  C,  filed  the  following  opinion: 
The  plaintiff,  Charles  C.  Whitnack,  re- 
covered a  judgment  against  the  defendant 
railway  company  for  damages  to  a  shipment 
of  potatoes  while  in  transit  from  Omaha, 
Nebraska,  to  Ft.  Worth,  Texas,  alleged  to 
have  been  sustained  by  reason  of  defend- 
ant's negligence.  The  defendant  has  brought 
the  case  to  this  court  on  appeal.  In  Feb- 
ruary, 1906,  plaintiff  shipped  from  Omaha, 
over  defendant's  line  of  railway,  two  car 
loads  of  potatoes  consigned  to  himself  at  Ft. 
Worth,  Texas.  Defendant's  line  of  railway 
extended  no  further  than  Kansas  City,  Mis- 
souri, and  from  that  point  the  potatoes  were 


w^as  the  defendant's  [initial  carrier]  negli- 
gence." 

In  Missouri,  K.  &  T.  R.  Co.  v.  Mazzie,  29 
Tex.  Civ.  App.  295,  68  8.  W.  66,  it  was  held 
error  to  refuse  a  requested  charge  relieving 
the  delivering  carrier  from  liability  except 
for  such  damages  as  it  could  have  prevented 
from  the  decay  of  grapes,  which  began  while 
they  were  in  the  initial  carrier's  possession, 
owing  to  the  improper  manner  in  which  they 
were  packed  and  transported  by  it. 

So  the  rule  was  applied  in  Kibby  v.  Michi- 
gan C.  R.  Co.  142  Mich.  ^13,  105  N.  W.  769, 
where  the  initial  carrier  was  bound  by  its 
contract  to  furnish  a  suitable  car  for  the 
entire  trip,  and  the  potatoes  were  injured  by 
rain  during  the  transportation  on  the  con- 
necting line,  in  consequence  of  defects  in 
the  car. 

And  the  rule  was  applied  in  St.  Louis,  I.M. 
A  S.  R.  Co.  V.  Marshall,  74  Ark.  597,  86  S. 
W.  802,  to  a  similar  state  of  facts,  the  in- 
jury in  this  case  resulting  from  the  rain,  in 
combination  with  the  filth  on  the  floor,  al- 
though the  defect  in  the  car  was  known  to 
the  shipper.  As  to  the  effect  of  the  ship- 
per's knowledge  that  the  car  is  defective, 
see  case  note  to  Duncan  v.  Great  Northern 
R.  Co.  ante,  952. 

And  in  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Coolidge,  73  Ark.  112,  67  L.R.A.  655,  108 
Am.  St.  Rep.  ^1,  83  S.  W.  333,  3  A.  A  E. 
Ann.  Cas.  582,  where  delay  on  both  the  in- 
itial carrier's  and  connecting  carrier's  lines 
contributed  to  the  rotting  and  heating 
of  potatoes,  although  the  injuries  did  not 
develop  until  the  potatoes  were  on  the  con- 
necting carrier's  line. 

The  decision  in  St.  Louis  Southwestern  R. 
Co.  V.  Myer,  75  Ark.  159,  86  S.  W.  999,  is 
simply  to  the  effect  that  the  last  carrier  was 
not  liable  for  damages  in  consequence  of  the 
freezing  of  potatoes  while  in  a  car  delivered 
by  a  preceding  carrier,  the  court  remarking 
that,  if  there  was  any  negligence  in  the  case, 
it  was  in  the  furnishing  of  a  defective  car, 
for  which  the  last  carrier  was  in  no  wise  re- 
sponsible. 

And  the  initial  carrier  was  held  liable  in 
Houston  &  T.  C.  R.  Co.  v.  Wilkerson  Bros. 
(Tex.  Civ.  App.)  82  S.  W.  1069,  where  a  car 
load  of  cabbages  was  damaged  and  partial- 
ly destroyed  by  reason  of  the  initial  carrier's 
failure  to  provide  a  suitable  car  for  their 
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transportation  over  its  own  and  the  connectr 
ing  line,  and  to  see  that  it  was  properly  and 
sufficiently  furnished  with  ice.  To  the 
same  effect  is  International  k  G.  N.  R.  Co. 
V.  Welboume  (Tex.  Civ.  App.)  113  S.  W. 
780. 

The  same  rule  was  applied  in  San  Antonio 
&.  A.  P.  R.  Co.  V.  Thompson  ( Tex.  Civ.  App.) 
66  S.  W.  792,  where  an  initial  carrier  was 
held  liable  for  the  natural  consequences  of 
its  delay  and  the  loss  ensuing  therefrom, 
either  in  starting  from  the  shipping  point 
or  while  on  its  way  to  destination,  of  a  car 
load  of  vegetables  which  it  had  undertaken 
to  transport  over  its  own  line,  and  to  trans- 
fer to  a  connecting  line. 

And  the  same  rule  as  to  the  responsibility 
of  an  initial  carrier  for  its  negligence  was 
followed  in  the  case  of  Michigan  C.  R. 
Co.  v.  Curtis,  80  111.  324,  where,  by  reason  of 
the  unreasonable  delay  in  transportation  and 
delivery  by  an  intermediate  carrier  to  a  con- 
necting carrier  of  certain  fruit  trees  and 
shrublMsry,  it  could  not,  by  reasonable  dili- 
gence, transport  them  to  destination  and  de- 
liver them  to  the  consignee  before  their  in- 
jury or  destruction  by  frost  or  cold  \veather, 
all  of  which  might  have  been  prevented  had 
there  not  been  such  delay  in  the  first  in- 
stance on  the  part  of  the  intermediate  car- 
rier. 

In  Alabama  &  V.  R.  Co.  v.  Searles,  71 
Miss.  744.  16  So.  255,  where  in  consequence 
of  the  improper  condition  of  cars  furnished 
by  the  initial  carrier  a  shipment  of  oats 
was  injured  by  rain  while  on  the  connecting 
carrier's  line. 

And  in  Hunt  v.  Nutt  (Tex.  Civ.  App.)  27 
S.  W.  1031,  where  the  damage  to  a  quantity 
of  corn  meal  shipped  over  the  line  of  the 
initial  and  connecting  carrier  was  due  to  the 
condition  of  the  car  in  which  it  was  shipped, 
which  was  furnished  by  the  first  carrier,  and 
which  was  so  defective,  unsuitable,  and  un- 
cleanly that  the  meal  was  contaminated  and 
injured  in  value  by  some  substance  left  on 
the  car  fioor,  although  the  car  presented  the 
appearance  of  being  very  clean  upon  being 
loaded. 

And  in  the  case  of  Houston  &  T.  C.  R.  Co. 
V.  Bath,  40  Tex.  Civ.  App.  270,  90  S.  W.  66, 
where  it  was  held  that  it  was  no  defense  to 
an  action  for  damages  resulting  from  the 
carrier's  negligence  in  allowing  a  shipment 


1908. 


WHITNACK  V.  CHICAGO,  B.  &;  Q.  R.  CO. 


lOlS 


to  be  carried  over  the  line  of  the  Missouri, 
Kansas,  &  Texas  Railroad.  The  weather  was 
Terj'  cold,  and,  to  prevent  the  potatoes  from 
freezing,  it  was  arranged  that  a  care  taker 
■should  accompany  the  shipment,  and  keep  a 
fire  in  each  of  the  cars.  The  potatoes,  which 
were  in  bags,  were  so  placed  in  the  cars  as 
to  leave  an  open  or  vacant  space  in  the  cen- 
ter of  each  car.  In  these  vacant  spaces  oil 
fltoves  were  placed  and  lighted  to  keep  the 
oars  warm.  A.  C.  Brown  was  employed  by 
the  plaintifT  as  care  taker  to  accompany  the 
potatoes  and  to  attend  to  the  stoves,  and  see 
that  they  were  kept  filled  and  burning.  The 
potatoes  in  charge  of  Mr.   Brown  reached 


St.  Joseph,  Missouri,  in  good  condition.  At 
this  point  the  train  was  stopped  for  some 
time.  Mr.  Brown  refilled  the  stoves,  and 
adjusted  the  wicks  preparatory  to  continu- 
ing the  journey.  As  the  train  was  leaving 
St.  Joseph,  Brown  discovered  that  one  of 
the  cars  was  missing  from  the  train.  He 
made  inquiries  of  the  train  crew,  but  re- 
ceived no  information  as  to  the  missing  car. 
The  train  was  in  motion,  and  he  was  in- 
formed that,  if  he  was  going  on  that  train, 
he  must  get  aboard.  He  got  aboard  the 
train,  and  proceeded  on  the  journey  with 
but  one  car.  The  other  car  having  been  cut 
out  of  the  train  at  St.  Joseph,  was  left  be- 


of  cotton  to  become  wet  while  it  was  being 
transported  over  its  line,  that  the  last  car- 
rier was  guilty  of  negligence  in  failing  to 
prevent  the  development  of  the  injuries  aft- 
er receiving  the  cotton,  since  the  first  car- 
rier's negligence  was  at  least  a  contributing 
•cause,  and  it  would  be  responsible  for  all 
the  damages  proximately  resulting  there- 
from. 

And  in  the  case  of  Texas  &  P.  R.  Co. 
^.  Warner,  42  Tex.  Civ.  App.  280,  93  S.  W. 
489,  which  was  an  action  brought  against 
two  common  carriers  for  damages  to  a  print- 
ing outfit,  including  machinery  and  type 
cases,  where  it  was  held  that  it  was  proper 
for  the  court  to  instruct  the  jury  that,  if 
the  initial  carrier,  in  reloading  the  shipment 
from  one  car  to  another  on  its  own  line,  did 
not  exercise  ordinary  care,  and  such  failure 
was  the  proximate  cause  of  damage  to  the 
goods  while  on  the  line  of  the  terminal  car- 
rier, the  jury  should  find  for  the  terminal 
carrier  over  against  the  initial  carrier  such 
damages  for  injuries  as  occurred  on  the  ter- 
minal carrier's  line,  and  that,  if  a  part  of 
the  damage  occurred  on  each  of  the  roads, 
the  jury  should  find  against  each  defendant 
the  damages  that  occurred  on  its  line  with- 
out the  fault  of  the  other. 

The  cases  of  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Byers  (Tex.  Civ.  App.)  35  S.  W.  1082;  Tex- 
as A  P.  R.  Co.  V.  Smith,  34  Tex.  Civ.  App. 
571,  79  S.  W.  614,  and  Texas  &  P.  R.  Co.  v. 
Slaughter,  37  Tex.  Civ.  App.  624,  84  S.  W. 
1085,  present  a  different  state  of  facts  from 
the  preceding  cases  in  this  note,  as  in  these 
cases  the  conduct  of  the  initial  carrier  of 
live  stock,  its  delay  in  transportation  or  in 
furnishing  cars  ordered  therefor,  combined 
with  some  delay  on  the  part  of  the  connect- 
ing carrier,  resulted  in  the  arrival  of  the 
shipment  at  its  destination  and  market  aft- 
er a  decline  in  the  market  price,  though  the 
delay  would  not  have  occurred  had  there 
been  no  negligence  on  the  part  of  the  initial 
carrier.  In  each  of  these  cases  the  court 
held  an  initial  carrier  responsible  for  the 
loss  sustained  by  the  consignor  as  a  natural 
and  proximate  result  of  its  negligence,  and 
although  the  negligence  and  delay  of  a  con- 
necting carrier  might  have  combined  with 
that  of  the  first  carrier  to  produce  the  loss. 

In  some  of  the  cases  already  cited,  the  con- 
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tract  between  the  consignor  and  the  initial 
carrier  provided  that  such  carrier  should  be 
responsible  only  for  losses  or  injuries  oc- 
curring on  its  own  lines,  or  that  it  should  be 
relieved  from  liability  of  every  kind  after 
the  property  transported  by  it  had  left  its 
line;  but  the  court,  notwithstanding  these 
provisions  of  the  contract,  held  the  initial 
carrier  liable  for  losses  occurring  on  the  con- 
necting line,  although  due  to  the  negligence 
of  the  initial  carrier;  such  cases  are  the  fol- 
lowing: Indianapolis,  B.  &  W.  R.  Co.  v. 
Strain,  81  111.  604;  Felton  v.  McCreary- 
McClellan  Live  Stock  Co.  22  Ky.  L.  Rep. 
1058,  59  S.  W.  744;  Kibby  v.  Michigan  C. 
R.  Co.  142  Mich.  313,  105  N.  W.  769;  Davis 
V.  New  York,  O.  &  W.  R.  Co.  70  Minn.  37,  72 
N.  W.  823;  Alabama  &  V.  R.  Co.  v.  Searles, 
supra;  Jones  v.  St.  Louis  &  S.  F.  R.  Co. 
115  Mo.  App.  232,  91  S.  W.  158;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Ivey  (Tex.  Civ.  App.) 
23  S.  W.  321;  Galveston,  H.  &  S.  A.  R.  Co. 
v.  Herring  (Tex.  Civ.  App.)  24  S.  W  939; 
Texas  C.  R.  Co.  v.  O'Loughlin,  37  Tex.  Civ. 
App.  640,  84  S.  W.  1104;  Texas  A  P.  R.  Co. 
V.  Stephens  (Tex.  Civ.  App.)  86  S.  W.  933; 
Butterick  Pub.  Co.  v.  Gulf,  C.  &  S.  F.  R. 
Co.  39  Tex.  Civ.  App.  640,  88  S.  W.  299. 

The  case  of  Butterick  Pub.  Co.  v.  Gulf, 
C.  &  S.  F.  R.  Co.  supra,  is  also  quite  like  the 
foregoing  cases  and  was  similarly  decided, 
but  it  involved  the  transportation  of  a  quan- 
tity of  wool  to  market  over  an  initial 
and  connecting  carrier's  line,  the  wool  reach- 
ing the  market  after  a  decline  in  prices,  and 
after  negligence  on  the  part  of  the  initial 
carrier  similar  to  that  in  the  foregoing 
cases. 

In  all  of  such  cases  it  is  somewhat  diffi- 
cult, from  the  facts  given,  to  determine 
whether  the  loss  in  market  value  following 
the  first  carrier's  negligence  had  occurred 
while  the  property  transported  was  in  the 
hands  of  the  connecting  carrier,  or  after  it 
had  been  delivered  by  it  at  its  destination; 
but  it  has  been  deemed  best  to  here  include 
the  cases  as  given.  It  is  not,  however,  in- 
tended to  include  in  this  note  cases  in 
which  the  loss  resulting  from  the  negligence 
of  an  initial  carrier  occurred  after  trans- 
portation by  a  connecting  carrier  and  de- 
livery by  i^  upon  reaching  the  destination 
point. 
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hind.  Brown  reached  Ft.  Worth  with  the 
one  car  of  potatoes  in  good  condition.  The 
other  car  load  of  potatoes  with  which  we 
have  to  deal  in  this  case  reached  their  desti- 
nation several  days  later,  badly  frozen  and 
wholly  worthless. 

The  plaintiff  contends  that  the  contract, 
for  the  transportation  of  the  potatoes  was 
for  a  through  shipment,  while  the  defend- 
ant contends  that  the  contract  of  the  de- 
fendant was  to  carry  the  potatoes  to  Kan- 
sas City,  and  turn  them  over  to  the  connect- 
ing carrier.  The  only  act  of  negligence 
pleaded  by  the  plaintiff  was  that  the  de- 
fendant negligently  separated  the  cars  at  St. 
Joseph,  whereby  the  care  taker  was  pre- 
vented from  taking  care  of  the  potatoes  in 
the  car  that  was  left  at  St.  Joseph,  and 
that,  by  reason  of  that  negligence,  the  pota- 
toes were  permitted  to  freeze.  The  evidence 
shows  that  the  car  load  of  potatoes,  after 
being  detained  at  St.  Joseph  for  a  few 
hours,  was  carried  to  Kansas  City  and 
turned  over  to  the  connecting  carrier  from 
twelve  to  fifteen  hours  after  the  fires  had 
been  attended  to  at  St.  Joseph.  Defendant 
contends  that  the  freezing  of  the  potatoes 
did  not  occur  while  on  its  lines  or  in  its 
possession,  and  contends  that  the  potatoes 
froze  after  they  were  delivered  to  the  con- 
necting carrier,  and  that,  under  the  contract 
of  shipment,  which  will  be  referred  to  here- 
after, the  defendant  was  not  liable  for  the 
loss  sustained.  Defendant  relies  upon  the 
bill  of  lading  as  the  contract  of  shipment, 
while  the  plaintiff  contends  that  the  con- 
tract for  the  shipment  was  oral,  and  that  he 
is  not  bound  by  the  provisions  contained  in 
the  bill  of  lading.  The  evidence  shows  that 
on  the  day  previous  to  the  loading  of  the 
potatoes  for  shipment  plaintiff  arranged 
with  the  defendant  for  their  transportation 
to  Ft.  Worth.  At  this  time  it  was  arranged 
that  the  potatoes  should  be  loaded  the  next 
day  by  A.  C.  Brown,  who  would  accompany 
the  potatoes  as  the  agent  of  the  plaintifT. 
The  freight  rate,  the  kind  of  cars  to  be  fur- 
nished, and  the  route  were  agreed  upon. 
Plaintiff  further  admits  that  he  understood 
and  knew  that  a  written  contract  or  bill  of 
lading  was  to  be  executed,  and  that  he  au- 
thorized Brown,  as  his  agent,  to  ship  the 
potatoes  and  sign  such  a  contract.  Brown 
also  testified  that  he  was  authorized  to,  and 
did,  sign  the  bill  of  lading.  The  greater 
part  of  this  instrument  is  printed  matter, 
and  it  clearly  shows  that  it  was  originally 
designed  as  a  contract  for  the  shipment  of 
live  stock.  Most  of  its  provisions  relate  to 
live  stock  shipments,  and  can  have  no  ap- 
plication to  a  shipment  of  potatoes.  There 
are  other  provisions  of  a  general  nature 
which  might  apply  to  such  merchandise  as 
potatoes  as  well  as  to  live  stock.  It  is  clear 
19L.R.A.(N.S.) 


that  many  of  the  provisions  relating  to  the 
shipment  of  live  stock  must  be  disregarded. 
In  the  printed  form,  and  following  the  words 
"Cars  loaded  with,"  occurs  the  word  "pota- 
toes."  The  names  and  number  of  the  car 
are  written  in  their  appropriate  places. 
This  contract  was  used  by  Brown  to  secure 
his  free  passage  as  care  taker  on  the  train. 
The  question  is:  Does  the  bill  of  lading 
constitute  the  contract  of  shipment,  or  may 
the  plaintiff  rely  upon  the  prior  oral  agree- 
ment which  preceded  the  making  of  the 
written  contract?  No  doubt  exists  that  an 
oral  contract  for  the  transportation  of 
freight  would  be  valid,  but  the  question  is 
not  whether  an  oral  contract  would  be  valid, 
but  whether  a  written  contract  was  made. 
That  such  a  one  was  made  is  beyond  ques- 
tion. May  a  written  contract  be  disregard- 
ed and  set  aside  when  it  contains  many  pro- 
visions which  cannot  be  given  effect  because 
they  are  wholly  inapplicable  to  the  subject- 
matter  of  the  contract?  The  rule  of  law  is 
general  that,  where  a  written  contract  has 
been  made  between  the  parties,  it  cannot  be 
altered  or  contradicted  by  parol,  and  that 
all  oral  negotiations  leading  up  to  the  mak- 
ing of  the  written  contract  are  merged  there- 
in; and  this  rule  is  applicable  to  bills  of 
lading.  6  Cyc.  Law  &  Proc.  p.  427.  It  was 
clearly  the  intention  of  the  parties  that 
there  should  be  a  written  contract,  and  one 
was  deliberately  made  and  entered  into. 
The  fact  that  the  contract  contains  many 
provisions  which  cannot  be  given  effect,  and 
which  it  is  apparent  were  never  intended  to 
be  given  effect,  does  not  appear  to  be  any 
sufficient  reason  for  holding  the  contract  in- 
valid, or  to  justify  setting  aside  and  disre- 
garding the  provisions  which  are  applicable 
to  the  subject-matter  of  the  contract.  A  bill 
of  lading  is  an  instrument  issued  by  a  car- 
rier to  the  consignor,  consisting  of  a  receipt 
for  the  goods  and  an  agreement  to  carry 
them  from  the  place  of  shipment  to  tl]« 
place  of  destination.  6  Cyc.  Law  &  Proc.  p. 
417,  and  cases  there  cited.  The  language 
used  in  a  bill  of  lading  is  subject  to  the 
same  rules  of  construction  which  govern  oth- 
er contracts:  and,  while  the  instrument  is 
to  be  construed  as  a  whole,  invalid  condi- 
tions will  not  necessarily  render  the  contract 
invalid,  and  it  may  be  enforced  so  far  as  it 
is  valid.  Grieve  v.  Illinois  C.  R.  Co.  104 
Iowa.  659,  74  N.  W.  192;  6  Cvc.  Law  &  Proc 
R.  41^. 

The  bill  of  lading  in  the  case  at  bar  con- 
tains the  following  provision:  "Nor  shall 
said  railway  company  be  liable  for  loss  or 
damage  after  deliver}'  to  any  connecting  line, 
nor  for  any  loss  or  damage  not  incurred 
upon  its  own  line."  The  defendant  contends 
that  the  evidence  shows  that  the  loss  or 
damage   complained   of  occurred    after   the 
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delivery  of  the  potatoes  to  the  Missouri, 
Kansas,  &  Texas  Railway  Company  at  Kan- 
sas City,  and  that,  under  the  provisions  of 
the  contract  above  quoted,  it  i^  not  liable 
to  the  plaintiff  in  this  case.  The  evidence 
shows  that  the  oil  stoves  used  to  keep  the 
potatoes  warm  would  ordinarily  bum  about 
twelve  hours,  and  the  evidence  shows  that 
the  stove  in  the  car  that  was  left  at  St. 
Joseph  was  filled  and  lighted  about  twelve 
or  fourteen  hours  previous  to  its  being 
turned  over  to  the  connecting  carrier  at 
Kansas  City.  The  defendant  argues  that  the 
presumption  is  that  the  stove  continued  to 
burn  and  keep  the  car  warm,  and  that  the 
potatoes  were  not  frozen  while  in  its  posses- 
sion. The  evidence  also  shows  that  the  pota- 
toes remained  in  the  yards  of  the  connect- 
ing carrier  at  Kansas  City  for  several  days, 
and  that  the  car,  when  received  by  it  at 
Kansas  City,  was  in  bad  condition;  that 
several  of  the  boards  constituting  one  end 
of  the  car  were  broken,  thus  exposing  the 
interior  of  the  car  to  the  cold  air.  The 
weather  was  shown  to  have  been  extremely 
cold  during  the  time  the  potatoes  were  in 
the  yards  of  the  connecting  carrier  at  Kan- 
sas City.  It  is  not  clearly  shown  from  the 
record  when  the  potatoes  froze ;  whether  they 
sulTered  from  the  cold  prior  to  the  time  they 
were  delivered  to  the  connecting  carrier  or 
afterwards.  We  do  not  think,  however,  that 
this  is  material.  The  rule  both  at  common 
law  and  in  this  state  is  that  a  common  car- 
rier is  not  liable  for  the  negligence  or  de- 
fault of  the  connecting  carrier  in  the  ab- 
sence of  a  contract  making  it  liable  therefor. 
Fremont,  E.  &  M.  Valley  R.  Co.  v.  New 
York, C. A  St.  L.  R.  Co.  (Union  State  Bank 
V.  Fremont,  E.  &  M.  Valley  R.  Co.)  66  Neb. 
159,  59  L.R.A.  939.  92  N.  W.  131.  But  this 
rule  does  not  relieve  the  initial  carrier  from 
liability  on  account  of  its  own  negligence. 
The  first  carrier  may,  by  its  own  negligence 
in  dealing  with  the  goods,  render  itself  lia- 
ble to  the  shipper,  even  though  the  actual 
loss  resulting  is  not  apparent  until  the  goods 
are  in  the  possession  of  the  second  carrier. 
The  real  question  is.  Did  the  loss  occur  as 
the  direct  result  of  the  negligence  of  the 
initial  carrier?  If  so,  then  its  negligence 
was  the  proximate  cause,  and  it  would  be 
liable.  Selma  &  M.  R.  Co.  v.  Butts,  43  Ala. 
385,  94  Am.  Dec.  694 ;  Norfolk  &  W.  R.  Co. 
V.  Sutherland,  89  Va.  703,  17  S.  E.  127; 
Fox  v.  Boston  &  M.  R.  Co.  148  Mass.  220,  1 
L.R.A.  702,  19  N.  E.  222.  Under  our  Con- 
stitution, as  interpreted  by  this  court,  a 
railroad  company  cannot,  by  contract  with 
the  shipper,  limit  its  liability  as  a  common 
carrier,  nor  may  it  by  contract  relieve  it- 
self from  the  consequences  of  its  negligence 
as  a  common  carrier.  Missouri  P.  R.  Co.  v. 
Vandeventer,  26  Neb.  222,  3  L.R.A.  129,  41 
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X.  W.  998;  St.  Joseph  &  G.  I.  R.  Co.  v.  Pal- 
mer, 38  Neb.  463-471,  22  L.R.A.  335,  4 
Inters.  Com.  Rep.  494,  56  N.  W.  957.  In 
the  instant  case  it  may  be  admitted,  for 
sake  of  argument,  that  the  potatoes  did  not 
freeze  until  after  they  were  delivered  to  the- 
connecting  carrier  at  Kansas  City.  But  this- 
would  not  relieve  the  defendant  from  lia- 
bility if  its  negligence  was  the  proximate 
cause  of  the  freezing  of  the  potatoes.  The 
contract  of  shipment  bound  the  defendant, 
not  only  to  deliver  the  potatoes  to  the  con- 
necting carrier,  but  to  deliver  them  with  a 
care  taker  in  charge.  In  this  defendant 
failed.  By  its  act  in  separating  the  two 
cars  it  made  it  impossible  for  the  care  taker 
in  remain  in  charge  of  both  cars.  The  care- 
taker could  not  maintain  the  fires  in  the 
car  left  behind,  and  thereby  the  potatoes  in 
that  car  were  permitted  to  freeze.  This  was- 
sufficient  to  justify  the  jury  in  finding  that 
the  loss  was  sustained  in  consequence  of  de- 
fendant's negligence. 

Defendant  urges  that  the  record  is  silent- 
as  to  what  cause  the  defendant  may  have 
had  for  separating  the  cars,  and,  as  there* 
may  have  been  a  sufficient  cause,  that  negli- 
gence is  not  proved  by  showing  the  mere- 
separation  of  the  cars.  The  cars  were  in 
good  condition  when  started  from  Omaha. 
It  was  contemplated  by  the  contract  that 
the  two  cars  should  be  kept  together.  If 
any  fact  existed  which  would  justify  de- 
fendant in  separating*  the  cars,  we  think  it 
was  its  duty  to  notify  the  care  taker.  At 
any  rate,  we  do  not  think  plaintiff  should  be 
required  to  prove  absence  of  any  act  that 
would  be  a  justification.  Such  a  rule  would 
be  harsh  and  unreasonable,  and  would  prac- 
tically result  in  a  denial  of  justice. 

The  trial  court  instructed  the  jury  in  ef- 
fect that  if  one  suffers  damage  as  the  proxi- 
mate result  of  the  concurrent  negligence  of 
two  other  parties,  and  if  the  damage  would 
not  have  occurred  from  the  negligent  act 
alone  of  either  party,  then  both  would  be 
liable  to  the  party  injured.  Defendant  as- 
sails this  instruction  which  submitted  the 
question  of  concurrent  liability,  because  no 
concurrent  negligence  of  the  defendant  and 
the  connecting  carrier  was  pleaded.  It  is- 
apparent  from  the  pleadings  and  the  evi- 
dence that  the  defendant  attempted  to  shift 
the  responsibility  for  the  damage  to  the 
connecting  carrier,  and  it  was  doubtless  to- 
meet  this  phase  of  the  case  that  the  instruc- 
tion was  given.  We  think  it  is  immaterial' 
that  the  plaintiff  did  not  plead  concurrent 
negligence  on  the  part  of  the  connecting 
carrier,  nor  is  it  necessary  for  us  to  deter- 
mine whether  the  evidence  disclosed  any  neg- 
ligence upon  the  part  of  the  connecting  car- 
rier. The  instruction  placed  no  greater  bur-* 
den  upon  the   defendant  than  the  law  re- 
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•quired.  Under  this  evidence,  the  defendant 
could  not  be  held  liable  unless  it  was  negli- 
gent, and  then  only  in  the  event  that  the 
loss  would  not  have  occurred  except  for  the 
negligence  of  the  defendant.  The  instruc- 
tion, as  an  abstract  proposition  of  law,  ap- 
pears to  be  sound,  and  we  are  unable  to  per- 
ceive wherein  it  was  prejudicial  to  the  de- 
fendant; and,  in  view  of  the  defendant's 
attempt  to  shift  the  responsibility  for  the 
loss  to  the  connecting  carrier,  we  think  the 
instruction  was  properly  given. 

Defendant  has  criticized  the  rulings  of 
the  trial  court  in  the  giving  and  the  refus- 
al of  several  other  instructions,  but  the  ques- 
tion of  the  correctness  of  these  rulings  is 
disposed  of  by  the  foregoing  discussion,  and 
it  is  not  necessary  to  further  refer  to  them. 

We  fail  to  discover  any  prejudicial  error 
in  the  record,  and  therefore  recommend  that 
the  judgment  of  the  district  court  be  af- 
firmed. 

Duffle  and  Epperson,  CC,  concur. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
-opinion,  the  judgment  of  the  District  Court 
48  affirmed. 


NEBRASKA  SUPREME  COURT. 

CHARLES  E.  SEIFERT 

v. 

ROSE  DILLON,  alias  Rose  Kirkwood,  Appt. 

(  —Neb.  — ,  119  N.  W.  686.) 

Bawdyhouse  —  Injunction  —  defense. 

1.  The  right  of  a  landowner  to  restrain  an 
adjoining  property  owner  from  using  hi«« 
property'  as  a  bawdyhouse,  or  house  of  ill 
fame,  to  which  persons  resort  for  the  pur- 
poses of  prostitution  and  lewdness,  is  a 
right  belonging  to  the  land;  and  the  fact 
that  defendant's  premises  were  so  used  be- 
fore plaintiff  purchased  his  property  consti- 
tutes no  defense  to  an  action  to  enjoin  the 
same. 

Same  — -  adjoining  property  —  laches. 

2.  The  illegal  use  of  property  as  a  house 
of  ill  fame  constitutes  a  continuing  injury 
to  a  near-by  property  owner,  which  is  un- 
affected by  lapse  of  time. 

Same  —  municipal  tolerance  —  Injunc- 
tion. 

3.  The    fact    that    municipal    authorities 

Head  notes  by  Reese,  Ch.  J. 

Note.  —  As  to  right  of  owner  or  occupant 
of  neisjhboring  property  to  enjoin  the  main- 
tenance of  a  house  of  prostitution,  see  case 
note  to  Tedcscki  v.  Borger,  11  L.R.A.(X.S.) 
1060. 
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tolerate  the  maintenance  of  a  house  of 
prostitution  on  defendant's  property,  and 
thereby  violate  the  law  themselves,  consti- 
tutes no  defense  to  a  suit  by  a  near-by  prop- 
erty owner  to  enjoin  such  maintenance; 
special  damages  being  shown. 
Same  —  Injunction  —  special  injury. 

4.  Where  a  near-by  property  owner  and 
those  in  his  employ  are  compelled  to  wit- 
ness indecent  conduct  of  the  inmates  of  a 
bawdyhouse,  and  to  hear  loud,  boisterous, 
indecent,  and  annoying  noises  made  by  them 
and  their  dissolute  companions,  he  thereby 
suffers  a  special  injury,  different  from  that 
suffered  by  the  general  public,  and  is  there- 
fore entitled  to  enjoin  the  same,  notwith- 
standing the  maintenance  of  such  place  U 
a  public  nuisance. 

(February  6,   1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  in  plaintiff's  favor  in  an  action 
brought  to  restrain  defendant  from  using 
her  premises  as  a  bawdyhouse.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  E.  Phllpot,  T.  J.  Doyle. 
and  6.  Ij.  DeLacy,  for  appellant: 

To  entitle  a  private  person  to  come  into 
equity  and  abate  a  public  nuisance  by  in- 
junction, he  must  allege  and  prove  that  he 
has  sustained  a  peculiar  and  special  dam- 
age, distinct  and  different  from  -that  which 
he  suffered  in  common  with  the  rest. 

George  v.  Peckham,  73  Neb.  794,  103  N. 
W.  664;  Hill  v.  Pierson,  45  Neb.  503,  63  N. 
W.  835 ;  Bigelow  v.  Hartford  Bridge  Co.  14 
Conn.  565,  36  Am.  Dec.  502;  Irwin  v.  Dix- 
ion,  9  How.  27,  13  L.  ed.  33;  Morris  &  E.  R. 
Co.  V.  Prudden,  20  N.  J.  Eq.  531 ;  Beveridge 
V.  Lacey,  3  Rand.  (Va.)  03;  Water  Comrs. 
V.  Hudson,  13  N.  J.  Eq.  420;  State  ex  rel. 
Gervais  v.  Charleston,  11  Rich.  Eq.  432: 
Rhymer  v.  Fretz,  206  Pa.  230,  98  Am.  St. 
Rep.  777,  55  Atl.  959;  Wood,  Nuisances,  3d 
ed.  §  646;  Mechling  v.  Kittanning  Bridge 
Co.  1  Grant,  Cas.  416;  Atty.  Gen.  v.  New 
Jersey  R.  &  Transp.  Co.  3  N.  J.  Eq.  136; 
Jones  V.  Chanute,  63  Kan.  243.  65  Pac.  243: 
Ballentine  v.  Webb,  84  Mich.  38,  13  L.R.A. 
321,  47  N.  W.  485. 

Prescription  runs  against  the  right  of  a 
private  citizen  to  abate  a  public  nuisance 
by  injunction. 

Charnley  v.  Shawano  Water  Power  & 
River  Improv.  Co.  109  Wis.  563,  53  L.R.A. 
895,  85  N.  W.  507;  Caldwell  v.  Knott,  10 
Yerg.  209. 

Messrs.  John  M.  Stewart  and  D.  H. 
McClenatian,  for  appellee: 

The  operation  of  a  bawdyhouse  is  both  a 
common  and  a  private  nuisance;  and  ap- 
pellee is  entitled  to  an  injunction  to  abate 
the  same. 

Wilcox  V,  Henry,  35  Wash.  591,  77  Pac 
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1057;  1  Wood,  Xuisances,  3d  ed.  §  29;  2 
id.  §  668;  IngeraoU  v.  Rousseau,  35  Wash. 
^2,  76  Pac.  513,  1  A.  &  E.  Ann.  Cas.  35; 
Dempsie  v.  Darling,  39  Wash.  125,  81  Pac. 
152;  Blagen  v.  Smith,  34  Or.  394,  44  L.R.A. 
o22,  56  Pac.  292;  Cranford  v.  Tyrrell,  128 
2C.  Y.  341,  28  N.  E.  514;  Weftkley  v.  Page, 
102  Tenn.  178,  46  L.R.A.  552,  53  S.  W.  551; 
:Marsan  v.  French,  61  Tex.  173,  48  Am.  Rep. 
:272 ;  1  High,  Inj.  §  782. 

I'rescription  is  no  defense  to  a  proceeding 
to  abate  a  public  nuisance  by  a  private 
individual. 

Meiners  v.  Frederick  Miller  Brewing  Co. 
7S  Wis.  364,  10  L.R.A.  586,  47  N.  W.  430; 
Birmingham  v.  Land,  137  Ala.  538,  34  8o. 
•T)!.-):  Bowen  v.  Wendt,  103  Gal.  236,  37  Pad. 
140;  Woodruff  v.  North  Bioomfield  Gravel 
:Min.  Co.  9  Sawy.  441,  18  Fed.  753;  In- 
^r^ioll  V.  Rousseau,  supra. 

Mere  delay  without  acquiescence  will  not 
'Constitute  a  bar,  even  where  a  legitimate 
l)usin<»s  has  been  cociducted. 

Meigs  V.  Lister,  23  N.  J.  Eq.  206;  Leonard 
^'.  Spencer,  108  N.  Y.  338,  15  N.  E.  307; 
Priewe  v.  Wisconsin  State  Land  &  Improv. 
<o.  103  Wis.  537,  74  Am.  St.  Rep.  904,  79 
:N.  W.  780. 

Reese,  Ch.  J.,  delivered  the  opinion  of 
"the  court: 

This  action  was  instituted  in  the  district 
court  of  Lancaster  county  by  the  plaintiff, 
-who  is  a  merchant,  engaged  in  business  at 
Xo.  133  South  Ninth  street,  in  the  city  of 
Lincoln,  and  against  the  defendant,  the 
Iceeper  of  a  house  of  ill  fame  at  No.  124  on 
the  same  street,  being  diagonally  across  the 
street  and  nearly  opposite  plaintiff's  place 
of  business.  From  the  pleadings  and  evi- 
dence it  is  shown  that  O  street  is  one  of  the 
principal  business  streets  of  said  city,  and 
that  the  properties  referred  to  are  south  of 
«aid  street  and  within  less  than  a  block 
thereof,  and  within  that  part  of  said  city 
used  for  general  business  purposes.  The 
place  of  business  of  plaintiff  is  in  a  two- 
story  brick  building,  both  floors  of  which 
■are  used  in  the  conduct  of  the  business, 
•which  is  a  general  store  for  the  sale  of  har- 
ness, fur  coats,  work  coats,  mittens,  gloves, 
and  bicycle  supplies.  The  value  of  his 
stock  of  goods  is  about  $7,000.  The  building 
occupied  by  defendant  is  a  two-story  brick, 
and  is  confessedly  used  by  her  as  a  house 
of  prostitution.  It  is  alleged  in  the  peti- 
tion that  defendant  is  using  and  intends 
to  continue  the  use  of  said  building  as  a 
t)awdy house  and  house  of  prostitution,  where 
are  kept  a  large  number  of  prostitutes  under 
the  control  and  charge  of  defendant,  and  as 
a  resort  of  prostitutes  and  licentious  men, 
and  is  resorted  to  at  all  times  of  the  day 
and  night  by  persons  of  that  description, 
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and  is  a  disorderly  house  where  fighting  and 
brawls,  drinking  of  intoxicating  liquors,  and 
disturbances  of  the  peace  continually  oc- 
cur; that  from  the  doors  and  windows  of 
said  house  passers-by  are  hailed  by  the 
prostitutes  and  invited  to  licentious  com- 
merce with  them,  and  indecent  exposures  of 
their  persons  are  made  therefrom,  and  that 
the  house  as  kept  and  used  is  a  nuisance, 
and  a  detriment  to  plaintiff,  his  business, 
and  his  property;  that  plaintiff's  property 
has  been  greatly  depreciated  in  value,  the 
rental  value  thereof  greatly  lessened;  that 
he  is  deprived  of  the  comfortable  use  and  en- 
joyment of  the  property,  and  his  business  has 
been  injured  by  the  loss  of  customers,  who 
are  unwilling  to  visit  his  store  on  account 
of  the  disgraceful  and  indecent  acts  and 
conduct  of  defendant  and  those  kept  by 
her  and  who  frequent  her  place.  The  prayer 
of  the  petition  is  for  an  injunction  re- 
straining defendant  and  those  under  her 
control  or  authority  or  procurement  from 
using  the  property  or  any  part  thereof  for 
the  purposes  of  prostitution,  or  keeping  or 
maintaining  a  disorderly  or  bawdy  house  up- 
on her  premises.  The  answer  admits  the 
location  and  use  of  the  properties  as  alleged, 
and  avers  that  both  are  situated  "in  the 
immorally  submerged  part  of  said  city;" 
and  that  there  are  other  houses  of  prosti- 
tution and  a  number  of  saloons  in  the  im- 
mediate vicinity;  that  her  house  has  long 
been  kept  and  used  for  the  purpose  named; 
that  plaintiff  was  reared  from  boyhood  in 
the  immediate  neighborhood,  and  knowing 
the  use  to  which  defendant's  property,  was 
devoted,  had  purchased  the  store  and  busi- 
ness. All  averments  of  the  petition  char- 
ging offensive  acts  or  boisterous  noises  as 
well  as  damages  to  plaintiff  are  denied,  and 
she  avers  that  she  has  at  all  times  main- 
tained a  quiet  and  orderly  house  which  has 
been  closed  to  men  of  vicious,  brutal,  and 
degenerate  character  when  known  to  her.  A 
trial  was  had  in  the  district  court,  which 
resulted  in  a  finding  in  favor  of  plaintiff, 
and  enjoining  defendant  and  all  others  act- 
ing with  her  consent  and  authority  from  us- 
ing said  premises  as  a  bawdyhouse  or  a 
house  of  prostitution  and  maintaining  or 
operating  the  same  for  such  purposes.  De- 
fendant has  appealed. 

There  is  not  much  question  as  to  the 
facts  in  the  case.  The  principal  dispute 
thereon  is  as  to  whether  the  proof  sustains 
the  finding  of  the  court  as  to  a  special  in- 
jury to  plaintiff  as  distinguished  from  the 
injury  to  the  public  generally,  suflicient  to 
justify  the  issuance  of  an  injunction  in  fa- 
vor of  plaintiff  personally.  It  is  not  deemed 
necessary  here  to  set  out  the  evidence  in 
detail,  except  to  say  that  enough  is  shown 
to  support  a  finding  that  the  averments  of 
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the  petition  are  sustained  by  the  proof  that 
the  maintenance  of  the  house  of  defendant 
as  a  bawdy  ho  use  has  contributed  to  the  de- 
preciation of  the  value  of  plaintiff's  prop- 
erty and  the  rental  thereof,  and  has  ren- 
dered his  place  of  business  an  undesirable 
one,  has  prevented  the  extension  of  his 
local  trade,  and  has  been  and  is  a  source  of 
annoyance  to  him,  his  clerks  and  customers; 
that  men  and  women  of  vicious,  lascivious, 
and  drunken  habits  congregate  at  her  house 
and  along  the  street  and  sidewalk  adjacent 
to  plaintifT's  property,  and  engage  in  brawls 
and  fights  to  such  an  extent  as  to  prevent 
respectable  customers  from  frequenting  his 
place  of  business.  It  ma}'  be  said  that  it  is 
true  that  these  acts  have  been  indulged  in 
to  a  less  extent  in  later  years  than  formerly, 
yet  enough  is  shown  to 'justify  the  finding 
that  they  have  been  continued  until  recent- 
ly before  the  beginning  of  the  suit. 

The  principal  contention  is  as  to  the  law 
to  be  applied.  It  is  a  generally  accepted 
rule  of  law  that  a  private  individual  may 
not  enjoin  a  nuisance  of  a  public  character 
unless  he  can  show  that  he  suffers  damages 
or  injury  which  is  special  to  himself  or  his 
interests,  that  public  nuisances  are  criminal 
in  their  nature,  and  can  be  suppressed  By 
the  enforcement  of  the  criminal  law  appli- 
cable to  such  cases.  It  is  conceded  that  the 
house  of  defendant  is  a  bawdyhouse,  and 
that  she  maintains  it  as  one  of  that  charac- 
ter, but  it  is  insisted  that  she  is  subject 
only  to  the  action  of  the  state  in  the  enforce- 
ment of  the  criminal  law  in  the  usual  way. 
In  support  of  this,  a  number  of  authorities 
are  cited  and  which  we  do  not  deem  it  nec- 
essary to  notice  further,  for  the  reason  that, 
as  a  general  rule,  the  position  must  be  con- 
ceded. See  1  High,  Inj.  4th  ed.  i  002.  A 
bawdyhouse  is  a  public  nuisance.  1  Wood. 
Nuisances,  3d  ed.   §  29;   Crim.  Code,  §  210. 

In  order  to  avoid  the  extension  of  this 
opinion  to  an  unreasonable  length,  we  will 
treat  the  assignments  of  defendant  togeth- 
er. They  are,  not  only  that  plaintiff  has 
failed  to  show  a  sufficient  personal  interest 
to  enable  him  to  rightfully  maintain  the 
action,  but  that  by  his  laches  he  has  for- 
feited his  right,  if  any  ever  existed,  to  seek 
the  remedy  of  injunction  in  his  own  behalf. 
It  is  said  in  defendant's  brief  that  "pre- 
scription will  not  run  against  a  public  nui- 
sance so  as  to  defeat  the  abatement  of  it  by 
public  authorities.  But  the  appellant  con- 
tends that  prescription  does  run  against 
the  right  of  a  private  citizen  to  abate  a 
public  nuisance  by  injunction."  Under  cer- 
tain conditions,  this  is  probably  true;  but 
we  hardly  think  such  a  rule  could  rightfully 
be  invoked  in  a  case  of  this  kind.  The  case 
of  Ingersoll  v.  Rousseau,  35  Wash.  92,  76 
Pac.  513,  1  A.  &  E.  Ann.  Cas.  36,  was  much 
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like  the  one  now  under  consideration  in  ii» 
facts.  The  action  was  brought  by  a  lot 
owner  in  the  city  of  Everett  against  the 
owner  of  an  adjoining  lot  to  restrain  him 
from  maintaining  a  house  of  ill  fame  upon 
said  adjoining  lot.  The  issues  were  quite 
similar  to  those  here  presented.  The  court 
held  that  such  illegal  use  of  property,  could 
not  be  continued  over  the  objection  of  the 
plaintiff  in  the  case  upon  the  ground  that 
defendant's  property  was  so  used  before  the- 
plaintiff  purchased;  that  the  right  of  the 
plaintiff  to  maintain  the  action  was  not  af- 
fected by  lapse  of  time;  that  the  fact  that 
the  authorities  of  the  municipality  tolerated 
the  maintenance  of  the  house  of  prostitution 
(as  shown  in  this  case)  was  no  defense;  and 
that,  where  the  adjoining  proprietor  was 
compelled  to  witness  indecent  conduct  of  the 
inmates  of  the  bawdyhouse,  and  listen  to 
the  loud,  boisterous,  and  unseemly  noises 
made  by  them  and  their  dissolute  compan- 
ions, he  thereby  suffered  a  special  injury 
different  from  that  of  the  general  public, 
and  was  therefore  entitled  to  enjoin  the 
same,  notwithstanding  the  maintenance  of 
such  a  place  was  a  public  nuisance. 

In  Dempsie  v.  Darling,  39  Wash.  125.  81 
Pac.  152,  it  was  held  that  the  owner  of  a 
vacant  lot  upon  which  he  desired  to  con- 
struct a  building  to  be  used  for  a  lawful 
purpose  had  the  right  to  enjoin  the  owner  of 
an  adjoining  lot  from  continuing  a  house 
of  prostitution  then  in  existence.  See  also 
Wilcox  v.  Henry,  36  Wash.  591,  77  Pac, 
1055.  Blagen  v.  Smith,  34  Or.  394,  44 
L.R.A.  522,  66  Pac.  292,  was  where  the  de- 
fendant had  remodeled  certain  buildings, 
and  was  about  to  rent  them  to  be  used  for 
immoral  purposes.  In  many  other  respects 
the  questions  involved  were  quite  similar  to 
those  presented  in  this  case.  The  supreme 
court  of  Oregon,  in  quite  an  elaborate  opin- 
ion, held  that  a  house  of  ill  fame  is  a  pub- 
lic nuisance,  but  that  the  plaintiff  being 
the  owner  of  adjacent  property  could  enjoin 
its  use  or  continuance.  To  the  same  effect 
are  Weakley  v.  Page,  102  Tenn.  178,  46- 
L.R.A.  652,  53  S.  W.  551 ;  Marsan  v.  French, 
61  Tex.  173.  48  Am.  Rep.  272;  Cranford  v. 
Tyrrell,  128  N.  Y.  341,  28  N.  E.  514.  The 
case  of  Ingersoll  v.  Rousseau,  supra,  is  re- 
published and  annotated  in  1  A.  &  £.  Ann. 
Cas.  35.  The  heading  of  the  note  at  page 
38,  in  referring  to  the  principal  case,  says: 
"This  case  is  clearly  within  the  rule  that 
private  citizens  may  maintain  a  suit  to  en- 
join a  nuisance  where  special  injury  is  suf- 
fered. The  particular  nuisance  which  pro- 
duces the  injury  is  immaterial,  provided  it 
is  of  such  character  as  to  cause  special  dam- 
ages to  certain  persons," — citing  a  number 
of  cases  from  England,  Canada,  the  United 
States,  and  more  than  half  of  the  state  sa- 
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-l>reme  courts.  It  seems  that  there  can  be 
no  doubt  as  to  the  rule,  or  that  plaintifT 
!has  brought  himself  within  it  by  the  plead- 
ings and  evidence. 

We  have  not  overlooked  the  cases  cited  by 
^counsel  for  defendant,  but  cannot  here  re- 
-view  them.  They  i^nerally  state  the  correct 
rule  but  are  not  decisive  of  the  case  in 
liand. 

It  follows  that  the  decree  of  the  District 
•Court,  making  the  injunction  perpetual, 
must  be,  and  is,  affirmed. 

Pawcett,  J.,  not  being  present  at  the 
time  of  the  argument,  took  no  part  in  the 
decision. 


NEW  YORK  COURT  OF  APPEALS. 

GILBERT   C.   HALSTED   et  al.,  Appts., 

V. 

POSTAL   TELEGRAPH    CABLE    COMPA- 
NY,  Respt. 

(193  N.  Y.  293,  85  N.  E.  1078.) 

Teleiirrani  —  negligence  —  change. 

1.  A  mere  change  of  the  word  "eighty"  to 
■"eighth"  in  the  transmission  of  a  telegram 
does  not  show  gross  negligence  on  the  part 
of  the  telegraph   company. 

Same  — -  contract  ^  aipency. 

2.  The  sendee  of  a  telegram  is  bound  by 
ihe  terms  of  the  contract  with  the  sender 
that  the  company  will  not  be  answerable 
ior  mistakes  in  transmission  beyond  the 
price  charged  for  the  service  unless  the 
message  is  repeated,  where  the  message  is 
aent  in  response  to  one  from  the  sendee 
seeking  information  which  makes  the  send- 
•er  the  sendee's  agent  to  transmit  it. 
Same  —  Insurance  of  correctness. 

3.  A  telegraph  company  is  not  an  insur- 
-er  of  the  correctness  of  transmission  of 
messages  by  it. 

Same   —  contract   exemption   —  negli- 
gence. 

4.  A  clause  in  a  telegraph  blank  reliev- 
ing the  company  from  liability  .for  mistakes 
in  transmission  of  messages  unless  they  are 
repeated  is  sufficient  to  cover  mistakes  due 
to  negligence,  although  the  word  "negligent" 
is  not  used  in  the  stipulation. 

(November  10,  1908.) 

APPEAL  by  plaintiffs  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
•Court.  Second  Department,  reversing  a  judg- 
ment of  a  Trial  Term  for  King's  County  in 
their  favor  in  an  action  brought  to  recover 
the    amount     alleged     to    have    been     lost 

Note.  —  As   to   validity  of   limitation   of 
liability    of    telegraph    company    for    unre- 
peated  messages,  see  case  note  to  Western  U. 
Teleg.  Co.  v.  Milton,  11  L.R.A.(N.S.)  560. 
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through  defendant's  negligent  transmission 
of  a  telegram.     Affirmed. 

Statement  by  Gray,  J.: 

The  plaintiffs  brought  this  action  to  recov- 
er from  the  defendant  the  damage  occasioned 
to  them  by  the  alleged  negligence  of  the  lat- 
ter in  erroneously  transmitting  to  them  a 
telegraphic  message.  Jhe  plaintiffs,  being 
manufacturers  of  beef  bags,  in  the  city  of 
Xew  York,  received  from  Armour  &  Com- 
pany, of  Chicago,  a  letter  asking  the  lowest 
**price  on  26,000  sets  of  bags,'' and  they  re- 
plied that  they  would  telegraph  them  a  price 
at  a  later  time.  The  plaintiflTs  then  request- 
ed the  Cannon  Manufacturing  Company,  of 
Concord,  North  Carolina,  as  they  allege,  "to 
send  them  by  wire  the  price  for  200,000 
yards  each  of  the  narrow  and  wide  light 
beef-cotton  goods."  On  July  27,  1903,  they 
received  through  the  defendant  a  telegram 
from  Concord,  addressed  to  them,  which 
read:  "Delivered  commencing  about  August 
fifteenth  light  narrow  two  eighth  wide  three 
eighth  net,"  and  was  signed  "Cannon  Mfg. 
Co."  Thereupon,  and  on  the  same  day,  the 
plaintiffs  telegraphed  and  wrote  to  Armour 
&  Company  a  price,  which  was  based  on  the 
quotations  of  the  Cannon  Manufacturing 
Company,  as  they  were  given  in  the  tele- 
gram. Armour  &  Company  the  same  day 
telegraphed,  in  reply,  an  order  for  the  bags, 
and  the  order  was  entered  by  the  plaintiffs. 
On  July  28th  plaintiffs  ordered,  by  tele- 
gram, from  the  Cannon  Manufacturing  Com- 
pany 175,000  yards  of  the  narrow  and  150.- 
000  yards  of  the  wide  cloth,  and  at  the 
same  time  wrote  a  letter  to  the  company 
confirming  the  telegram.  On  July  29th 
plaintiffs  received  a  letter  from  the  Cannon 
Manufacturing  Company,  inclosing  a  copy 
of  the  telegram  which  it  had  delivered  to 
the  defendant,  and  it  then  appeared  that 
the  message  should  have  read:  "Deliveries 
commencing  about  August  fifteenth  light 
narrow  two  eighty  wide  three  eighty  net." 
Tlie  difference  oetween  the  telegraphic  mes- 
sage, as  delivered  to  the  defendant,  at  Con- 
cord, and  as  it  was  received  by  the  plaintiffs 
at  New  York,  was  the  word  "deliveries" 
had  become  changed  to  "delivered"  and  that 
the  two  words  "eighty"  had  become 
•'eighth."  It  was  shown  that  these  quota- 
tions, which  might  not  be  very  intelligible 
to  the  ordinary'  person,  are  well  understood 
in  the  trade.  The  mistake  made  in  the 
transmission  of  the  quotations  affected  the 
contract  made  by  the  plaintiffs  with  the 
Armour  company,  and  caused  a  loss  to 
them  in  the  transaction.  The  plaintiffs  en- 
deavored to  procure  a  cancelation  of  the 
contract  with  the  Armofir  company,  by  rea- 
son of-  the  mistake  in  the  telegram  from 
the  Cannon  Manufacturing  Company,  upon 
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which  it  had  been  based;  but  they  were 
unsuccessful.  The  Cannon  Manufacturing 
Company  refused  to  assume  the  liability  for 
the  mistake.  The  damages  demanded  in 
the  complaint  were  in  the  amount  of  the 
loss  to  the  plaintiffs  on  the  Armour  con- 
tract. The  telegram  from  the  Cannon  Manu- 
facturing Company  was  written'  upon  one 
of  defendant's  blanl^  forms,  which  read: 
"Send  the  following  message  subject  to  the 
terms  on  back  hereof,  which  are  hereby 
agreed  to."  That  was  followed  by  the 
plaintifTs'  address,  the  quotations  of  prices 
and  the  signature  of  the  Cannon  Manufac- 
turing Company.  Below  were  the  words: 
"Read  the  notice  and  agreement  on  back." 
One  of  the  terms  of  the  agreement  referred 
to  reads  as  follows:  ."To  guard  against 
mistakes  or  delays,  the  sender  of  a  message 
should  order  it  repeated;  that  is,  tele- 
graphed back  to  the  originating  office  for 
comparison.  For  this  one  half  the  regular 
rate  is  charged  in  addition.  It  is  agreed 
between  the  sender  of  the  following  message 
and  this  company  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondeliv- 
ery, of  any  unrepeated  message,  beyond  the 
amount  received  for  sending  the  same." 
There  was  also  a  stipulation  limiting  the 
liability  of  the  telegraph  company  in  the 
case  of  a  repeated  message,  unless  specially 
insured  in  accordance  with  a  provision  for 
duch  insurance. 

The  defense  of  the  defendant,  beyond  a 
denial  of  the  negligence  alleged  with  re- 
spect to  the  transmission  of  the  telegram 
from  Concord,  was  based  upon  the  terms  of 
the  contract  between  it  and  the  sender  of 
the  message.  There  was  no  evidence  of  neg- 
ligence in  the  transmission  of  the  message 
other  than  in  the  changes  made  in  the  mes- 
sage between  its  delivery  to  the  defendant 
and  its  receipt  by  the  plaintifTs.  There  was 
evidence  that  atmospheric  and  electrical 
conditions  and .  disturbances  might  affect 
the  accurate  transmission  ot  a  telegraph 
message,  although  the  possibility  of  such 
changes  being  caused  thereby  in  the  sym- 
bols, or  signals,  as  were  effected  in  this 
case,  was  somewhat  in  dispute  upon  the  evi- 
dence of  the  experts. 

Motions  of  the  defendant  to  dismiss  the 
action,  at  the  close  of  the  plaintiff's  case 
and  at  the  close  of  the  whole  case,  were 
denied,  and  the  trial  court  submitted  to  the 
jurj'  the  question  whether  the  defendant 
was  guiltj'  of  gross  negligence  in  the  per- 
formance of  its  undertaking.  The  court, 
upon  a  request  of  the  defendant  further  to 
instruct  the  jury  that  "the  terms  and  con- 
ditions on  the  blank  .  .  .  are  reason- 
able and  valid  and  constitute  a  contract  be- 
tween the  parties,"  ruled  that  they  were 
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reasonable  and  valid,  and  constituted  a  eon 
tract  between  the  company  and  the  sender, 
"but  not  with  the  plaintiffs."  To  which 
ruling  the  defendant  excepted.  A  verdict 
was  rendered  for  the  plaintiffs  for  the 
amount  claimed.  Upon  appeal  to  the  ap- 
pellate division,  that  court,  by  a  divided 
vote  of  the  justices,  upon  questions  of  law 
only,  reversed  the  judgment  which  the 
plaintiffs  had  recovered,  and  granted  a  new 
trial.  The  plaintiffs  have  appealed  to  this 
court  from  the  order  of  reversal. 

Messrs.  Beattys  &  I^amb,  for  appel- 
lants: 

The  telegraph  company  owed  plaintiff,  as 
addressee,  a  duty  imposed  by  law,  arising 
out  of  the  exercise  of  a  public  franchise: 
and  the  terms  of  the  contract  did  not  re- 
lieve the  company  from  liability  for  failure 
properly  to  perform  such  duty  to  the  ad- 
dressee. 

Will  V.  Postal  Teleg.  Cable  Co.  3  App. 
Div.  22,  37  N.  Y.  Supp.  933;  Lowery  v. 
Western  U.  Teleg.  Co.  60  N.  Y.  198,  19  Am, 
Rep.    164;   Tyler  v.  Western  U.  Teleg.   Co. 

60  111.  421,  14  Am.  Rep.  38;  Pearsall  v. 
Western  U.  Teleg.  Co.  124  N.  Y.  256,  21 
Am.  St.  Rep.  662,  26  N.  £.  534;  Elwood 
V.  Western  U.  Teleg.  Co.  46  N.  Y.  649,  ^ 
Am.  Rep.  140;  Rose  v.  United  States  Teleg. 
Co.  3  Abb.  Pr.  N.  S.  408;  Elsey  v.  PosUr 
Teleg.  Co.  15  Daly,  68,  20  N.  Y.  S.  R.  97, 
3  N.  Y.  Supp.  117;  Curtin  v.  Western  U. 
Teleg.  Co.  16  Misc.  347,  38  X.  Y.  Supp.  58; 
Wolfskehl  V.  Western  U.  Teleg.  Co.  46  Hun, 
542;  De  Rutte  v.  New  York,  A.  &  B.  Electric 
Magnetic  Teleg.  Co.  1  Daly.  547;  3  Suther- 
land, Damages,  3d  ed.  §  972;  27  Am.  k  Kng> 
Enc.  Law,  2d  ed.  p.  1024:  Crosswell.  Elec- 
tricity, §  557;  Jones,  Teleg.  &  Teleph.  Cos. 
§  478;  Shearm.  &  Redf.  Xeg.  2d  ed.  §  .560: 
Tobin  V.  Western  U.  Teleg.  Co.  146  Pa.  375,, 
28  Am.  St.  Rep.  802,  23  Atl.  324;  Western 
U.  Teleg.  Co.  v.  Richman,  5  Sadler  (Pa.) 
26,  19  W^  N.  C.  569.  8  Atl.  171;  La  Grange 
V.  Southwestern  Teleg.  Co.  25  La.  Ann.  383; 
Webbe  v.  Western  U.  Teleg.  Co.  169  111.  610,. 

61  Am.  St.  Rep.  207,  48  N.  E.  670;  McCord 
V.  Western  U.  Teleg.  Co.  39  Minn.  181,  1 
L.R.A.  143,  12  Am.  St.  Rep.  636,  39  N.  W. 
315;  New  York  &  W.  Printing  Teleg.  Co. 
V.  Dryburg,  35  Pa.  298,  78  Am.  Dec.  338; 
Fererro  v.  Western  U.  Teleg.  Co.  9  App. 
D.  C.  455,  35  L.R.A.  548;  Smith  v.  Western 
U.  Teleg.  Co.  83  Ky.  104,  4  Am.  St.  Rep. 
126;  Western  U.  Teleg.  Co.  v.  Longwill,  5- 
N.  M.  308,  21  Pac.  339;  Shingleur  v.  West- 
ern U.  Teleg.  Co.  72  Miss.  1030,  30  L.R.A. 
444,  48  Am.  St.  Rep.  604,  18  So.  425 ;  West- 
ern U.  Teleg.  Co.  v.  Woodard,  84  Ark.  323,. 
105  S.  W.  579;  Reese  v.  Western  U.  Teleg. 
Co.  123  Ind.  294,  7  L.R.A.  583,  24  N.  E. 
163;    Green  v.  Western  U.  Teleg.   Co.   13ft 
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N.  C.  480,  67  L.R.A.  986,  103  Am.  St.  Rep. 
955,  49  S.  E.  165,  1  A.  &  £.  Ann.  Cas.  349 ; 
Wadsworth  v.  Western  U.  Teleg.  Co.  86 
Tenn.  696,  6  Am.  St.  Rep.  864,  8  S.  W.  574 ; 
Findlay  v.  Western  U.  Teleg.  Co.  04  Fed. 
459. 

The  addressee  is  bound  by  the  sender's 
contract  only  where  he  had  notice  and  knowl- 
edge of  the  terms  of  the  contract  between 
the  sender  and  the  company. 

Webbe  v.  Western  U.  Teleg.  Co.  supra; 
Harris  v.  Western  U.  Teleg.  Co.  9  Phila. 
88;  Johnston  v.  Western  U.  Teleg.  Co.  33 
Fed.  362;  Becker  v.  Western  U.  Teleg.  Co. 
U  Neb.  87,  38  Am.  Rep.  356,  7  N.  W.  868; 
Primrose  v.  Western  U.  Teleg.  Co.  164  U.  S. 
1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep.  1098; 
Western  U.  Teleg.  Co.  v.  Richman,  supra. 

The  printed  blank  was  insuflficient  to  lim- 
it defendant's   liability   for  negligence. 

Rosenthal  v.  Weir,  170  N.  Y.  148,  57 
L.R.A.  527,  63  N.  E.  65;  Mynard  v.  Syra 
cuse,  B.  &  N.  Y.  R.  Co.  71  N.  Y.  180,  27 
Am.  Rep.  28;  Pearsall  v.  Western  U.  Teleg. 
Co.  124  N.  Y.  256,  21  Am.  St.  Rep.  662, 
26  N.  E.  534;  Blair  v.  Erie  R.  Co.  66  N.  Y. 
313,  23  Am.  Rep.  55;  Holsapple  v.  Rome, 
W.  &,  O.  R.  Co.  86  N.  Y.  275;  Kenney  v. 
New  York  C.  &  H.  R.  R.  Co.  125  N.  Y. 
422,  26  N.  E.  626;  Nicholas  v.  New  York 
C.  &  H.  R.  R.  Co.  89  N.  Y.  370;  Brewer  v. 
New  York,  L.  E.  &  W.  R.  Co.  124  N.  Y.  59, 
11  L.R.A.  483,  21  Am.  St.  Rep.  647,  26  N. 
E.  324;  Grand  v.  Livingston.  4  App.  Div. 
589,  38  N.  Y.  Supp.  490;  Wharton,  Ev. 
§  762;  Western  U.  Teleg.  Co.  v.  Fenton,  52 
Ind.   1 ;   Western  U.  Teleg.   Co.  v.  Longwill, 

5  N.  M.  308,  21  Pac.  339;  Tyler  v.  West- 
ern U.  Teleg.  Co.  60  111.  421,  14  Am.  Rep. 
38. 

Plaintiffs  made  out  a  prima  facie  case  of 
negligence  by  showing  the  error  in  the  trans- 
mission of  the  message. 

Pearsall  v.  Western  U.  Teleg.  Co.  124  N. 
Y.  256,  21  Am.  St.  Rep.  662,  26  N.  E.  534; 
Elsey  V.  Postal  Teleg.  Co.  supra;  27  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1026;  Hart  v. 
Western  U.  Teleg.  Co.  66  Cal.  579,  56  Am. 
Rep.  119,  6  Pac.  637;  Western  U.  Teleg.  Co. 
V.  Griswold,  37  Ohio  St.  301,  41  Am.  Rep. 
600;  Tyler  v.  Western  U.  Teieg.  Co.  60  111. 
421,  14  Am.  Rep.  38;  Bartlett  v.  Western 
U.  Teleg.  Co.  62  Me.  209,  16  Am.  Rep.  437; 
Julian  V.  Western  U.  Teleg.  Co.  98  Ind.  327 ; 
Turner  v.  Hawkeye  Teleg.  Co.  41  Iowa,  458, 
20  Ajn.  Rep.  605;  Western  U.  Teleg.  Co. 
V.  Crall,  38  Kan.  679,  5  Am.  St.  Rep.  795,  17 
Pac.  309;  Cogdell  v.  Western  U.  Teleg.  Co. 
136  N.  C.  431,  47  S.  E.  490;  Western  U. 
Teleg.  Co.  v.  Dubois,  128  111.  248,  15  Am. 
St.  Rep.  109,  21  N.  E.  4;  Western  U.  Teleg. 
Co.  V.  Short,  53  Ark.  434,  9  L.R.A.  744,  14 
S.W.649;  McLeod  v.  Pacific  States  Teleph. 

6  Teleg.  Co.  (Or.)  15  L.R.A.(N.S.)  810,  94 
19L.R.A.(N.S.) 


Pac.  568;  Candee  v.  Western  U.  Teleg.  Co. 

34  Wis.  471,  17  Am.  Rep.  452;  Womack  v. 
Western  U.  Teleg.  Co.  58  Tex.  176,  44  Am. 
Rep.  614;  Lowery  v.  Western  U.  Teleg.  Co. 
60  N.  Y.  198,  19  Am.  Rep.  164;  Leonard  v. 
New  York,  A.  k  B.  Electro  Magnetic  Teleg. 
Co.  41  N.  Y.  544,  1  Am.  Rep.  446;  J.  Rus- 
sell Mfg.  Co.  V.  New  Haven  S.  B.  Co.  50  N. 
Y.  121;  Bartlett  v.  Western  U.  Teleg.  Co. 
62  Me.  209,  16  Am.  Rep.  437;  Western  U. 
Teleg.  Co.  v.  Tyler,  74  111.  168,  24  Am.  Rep. 
279;  Western  U.  Teleg.  Co.  v.  Graliam,  1 
Colo.  230,  9  Am.  Rep.  136. 

The  change  of  a  single  word  is  sufficient 
negligence  to  render  defendant  liable  for 
damages. 

Western  U.  Teleg.  Co.  v.  Howell,  38  Kan, 
686,  17  Pac.  313;  Seiler  v.  Western  U.. 
Teleg.  Co.  3  Am.  L.  Rev.  777;  Western  U. 
Teleg.  Co.  v.  Cohen,  73  Ga.  522;  Western 
U.  Teleg.  Co.  v.  Boots,  10  Tex.  Civ.  App. 
540,  31  S.  W.  825;  Pepper  v.  Western  U. 
Teleg.  Co.  87  Tenn.  564,  4  L.R.A.  660,  lO* 
Am.  St.  Rep.  699,  11  S.  W.  783;  Bartlett 
V.  Western  U.  Teleg.  Co.  supra;  Tyler  v. 
Western  U.  Teleg.  Co.  60  111.  421,  14  Am. 
Rep.  38 ;  Western  U.  Teleg.  Co.  v.  Griswold, 
37  Ohio  St.  301,  41  Am.  Rep.  500;  New 
York  &  W.  Printing  Teleg.  Co.  v.  Dryburg, 

35  Pa.  298,  78  Am.  Dec.  338;  Fererro  v. 
Western  U.  Teleg.  Co.  supra;  Western  U. 
Teleg.  Co.  v.  Blanchard,  68  Ga.  299,  45  Am. 
Rep.  480. 

Messrs.  Charles  F.  Brown  and  Thomas 
B.  Jones,  with  Mr.  William  W.  Cook,  for 
respondent : 

The  message  in  question  was  transmitted 
under  terms  and  conditions  expressly  limit- 
ing the  liability  of  the  defendant,  in  the 
event  of  error,  to  the  amount  received  for 
transmitting  said  message,  the  message  be- 
ing an  un  repeated  message. 

Kiley  v.  Western  U.  Teleg.  Co.  109  N. 
Y.  23li  16  N.  E.  75,  affirming  39  Hun,  158? 
Breese  v.  United  States  Teleg.  Co.  48  N.  Y. 
132,  8  Am.  Rep.  526,  affirming  45  Barb. 
274;  Young  v.  Western  U.  Teleg.  Co.  65 
N.  Y.  163 ;  Schwartz  v.  Atlantic  &  P.  Teleg. 
Co.  18  Hun,  157;  Bennett  v.  Western  U. 
Teleg.  Co.  18  N.  Y.  S.  R.  777,  2  N.  Y.  Supp. 
365;  Riley  v.  Western  U.  Teleg.  Co.  6  Misc. 
221,  26  N.  Y.  Supp.  532,  affirmed  in  8  Misc. 
217,  28  N.  Y.  Supp*.  581 ;  Altman  v.  Western 
U.  Teleg.  Co.  84  N.  Y.  Supp.  54;  Primrose 
v.  Western  U.  Teleg.  Co.  154  U.  S.  1,  38 
L.  ed.  883,  14  Sup.  Ct.  Rep.  1098;  Tewes  v. 
North  German  Lloyd  S.  S.  Co.  186  N.  Y. 
151,  8  L.R.A.(N.S.)  199,  78  N.  E.  864; 
9  A.  &  E.  Ann.  Cas.  909;  Hart  v.  Western 
U.  Teleg.  Co.  66  Cal.  579,  56  Am.  Rep.  119, 
6  Pac.  637;  Camp  v.  Western  U.  Teleg.  Co. 
1  Met.  (Ky.)  164;  Birney  v.  New  York  & 
W.  Printing  Teleg.  Co.  18  Md.  341,  81  Am. 
Dec.  607;  United  States  Teleg.  Co.  v.  Gilder- 
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sieve,  29  Md.  232,  96  Am.  Dec.  519;  EUia 
V.  American  Teleg.  Co.  13  Allen,  226;  Red- 
path  V.  Western  U.  Teleg.  Co.  112  Mass. 
71,  17  Am.  Rep.  69;  Clement  v.  Western  U. 
Teleg.  Co.  137  Mass.  463;  Western  U.  Teleg. 
Co.  V.  Carew,  15  Mich.  526;  Wann  v.  West- 
ern U.  Teleg.  Co.  37  Mo.  472.  90  Am.  Dec. 
^95;  Becker  v.  Western  U.  Teleg.  Co.  11 
Neb.  87,  38  Am.  Rep.  356,  7  N.  W.  868; 
Harris  v.  Western  U.  Teleg.  Co.  9  Phila. 
88;  Passmore  v.  Western  U.  Teleg.  78  Pa. 
238;  Aiken  v.  Western  U.  Teleg.  Co.  5  S. 
C.  358;  Western  U.  Teleg.  Co.  v.  Neill,  67 
Tex.  283,  44  Am.  Rep.  589;  Western  U. 
Teleg.  Co.  v.  Catchpole,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  108;  Western  U.  Teleg.  Co. 
A\  Smith,  3  Tex.  App.  Civ.  Cas.  (Willson) 
«6;  Western  U.  Teleg.  Co.  v.  Hearne,  77 
Tex.  83,  13  S.  W.  970;  Womack  v.  Western 
U.  Teleg.  Co.  58  Tex.  176,  44  Am.  Rep. 
<514. 

The  terms  and  conditions  are  binding  up- 
on the  addressee,  as  well  as  upon  the  sender 
of  the  message. 

Ellis  V.  American  Teleg.  Co.  96  Mass. 
226;  Findlay  v.  Western  U.  Teleg.  Co.  64 
Fed.  459;  Whitehill  v.  Western  U.  Teleg. 
Co.  136  Fed.  499;  Coit  v.  AVestern  U.  Teleg. 
Co.  130  Cal.  657,  53  L.R.A.  678,  80  Am. 
♦St.  Rep.  153,  63  Pac.  83;  Broom  v.  Western 
U.  Teleg.  Co.  71  S.  C.  506,  51  S.  E.  259,  4 
A.  &  E.  Ann.  Cas.  611;  Poteet  v.  Western 
U.  Teleg.  Co.  74  S.  C.  491,  55  S.  E.  113; 
6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  306; 
Nelson  V.  Hudson  River  R.  Co.  48  N.  Y.  498 ; 
Squire  v.  New  York  C.  R.  Co.  98  Mass.  239, 
93  Am.  Dec.  162;  Rose  v.  United  States 
Toleg.  Co.  3  Abb.  Pr.  N.  S.  408;  Brooke  v. 
Western  U.  Teleg.  Co.  119  Ga.  694,  46  S. 
E.  826 ;  Frazier  v.  Western  U.  Teleg.  Co.  45 
Or.  414,  67  L.R.A.  319,  78  Pac.  330,  2  A.  & 
E.  Ann.  Cas.  396;  Playford  v.  United  King- 
dom Electric  Teleg.  Co.  L.  R.  4  Q.  B.  706; 
Dickson  v.  Renter's  Teleg.  Co.  L.  R.  2  C.  P. 
Div.  62;  Beasley  v.  Western  U.  Teleg.  Co. 
39  Fed.  181 ;  Hill  v.  Western  U.  Teleg.  Co. 
«5  Ga.  425,  21  Am.  St.  Rep.  106,  11  S.  E. 
874;  Russell  v.  Western  U.  Teleg.  Co.  57 
Kan.  230,  45  Pac.  598;  Clement  v.  Western 
U.  Teleg.  Co.  77  Miss.  747,  27  So.  603; 
Lewis  V.  Western  U.  Teleg.  Co.  117  N.  C. 
436,  23  S.  E.  319;  Western  U.  Teleg.  Co. 
V.  Neill,  57  Tex.  283,  44  Am.  Rep.  589; 
Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  Western  U. 
Teleg.  Co.  v.  Culberson,  79  Tex.  65.  15  S. 
W.  219;  Western  U.  Teleg.  Co.  v.  Phillips, 
2  Tex.  Civ.  App.  608,  21  S.  W.  638:  Western 
U.  Teleg.  Co.  v.  Sanders  (Tex.  Civ.  App.) 
26  S.  W.  734;  Baldwin  v.  Western  U. 
Teleg.  Co.  (Tex.  Civ.  App.)  33  S.  W.  890; 
Western  U.  Teleg.  Co.  v.  Terrell,  10  Tex. 
Civ.  App.  60.  30  S.  W.  70:  Western  U. 
Teleg.  Co.  v.  Hays  (Tex.  Civ.  App.)  63  S.  W. 
19L.R.A.(N.S.) 


172;  Western  U.  Teleg.  Co.  ▼.  Waxelbaum. 
113  Ga.  1017,  56  L.R.A.  741,  39  S.  E.  443; 
Western  U.  Teleg.  Co.  v.  Moxley.  80  Ark. 
554,  98  S.  W.  112;  Sherrill  v.  Western  U. 
Teleg.  Co.  109  N.  C.  527.  14  S.  E.  94; 
.Manier  v.  Western  U.  Teleg.  Co.  ^4  Tenn. 
442,  29  S.  W.  732;  Ayres  v.  Western  U. 
Teleg.  Co.  65  App.  Div.  149,  72  N,  Y.  Supp. 
634. 

The  sender  of  the  message  was  requested 
by  plaintiffs  to  send  this  particular  message, 
and  hence  the  plaintiffs  were  the  principals, 
and  the  sender  of  the  message  acted  as  the 
agent  of  the  plaintiffs,  at  the  plaintiffs*  re- 
quest and  for  the  plaintiffs'  benefit,  in  send- 
ing the  message  sued  on;  and  hence  plain- 
tiffs are  bound  by  £he  terms  and  conditions. 

Western  U.  Teleg.  Co.  v.  James,  90  Ga. 
254,  16  S.  E.  83;  Manier  v.  Western  U. 
Teleg.  Co.  94  Tenn.  442,  29  S.  W.  732;  Coit 
V.  Western  U.  Teleg.  Co.  supra:  Tliompson, 
Electricity,  §  237;  Curtin  v.  Western  U. 
Teleg.  Co.  16  Misc.  348,  38  N.  Y.  Supp.  58; 
Aiken  v.  Western  U.  Teleg.  Co.  6  S.  C.  371 ; 
De  Rutte  v.  New  York,  A.  &  B.  Electric 
Magnetic  Teleg.  Co.  1  Daly,  556,  30  How. 
Pr.  403. 

The  telegraph  company  is  not  under  the 
obligations  of  a  common  carrier,  and  is  not 
liable  as  an  insurer  of  the  correctness  of  an 
unrepeated  message. 

Breese  v.  United  States  Teleg.  Co.  48  N. 
Y.  140,  8  Am.  Rep.  526,  affirming  45  Barb. 
274;  Kiley  v.  Western  U.  Teleg.  Co.  109 
N.  Y.  231,  16  N.  E.  75;  Schwartz  v.  Atlantic 
&  P.  Teleg.  Co.  18  Hun,  157;  Ayres  v. 
Western  U.  Teleg.  Co.  supra;  Primrose  v. 
Western  U.  Teleg.  Co.  154  U.  S.  1,  38  L. 
ed.  883,  14  Sup.  Ct.  Rep.  1098;  Grinnell 
V.  Western  U.  Teleg.  Co.  113  Mass.  299,  18 
Am.  Rep.  485;  Western  U.  Teleg.  Co.  t. 
Carew,  15  Mich.  525. 

Proof  that  a  simple  error  occurred  is  not 
even  prima  facie  proof  of  gross  negligence 
as  distinguished  from  mere  ordinary  negli- 
gence. 

Breese  v.  United  States  Teleg.  Co.  48  N. 
Y.  132,  8  Am.  Rep.  526;  Kiley  v.  Western 
U.  Teleg.  Co.  supra;  Altman  v.  Western  U, 
Teleg.  Co.  84  N.  Y.  Supp.  54;  Ayres  v. 
Western  U.  Teleg  Co.  supra;  Riley  v.  West- 
ern U.  Teleg.  Co.  8  Misc.  217,^28  N.  Y. 
Supp.  581. 

It  was  not  essential  or  necessary  to  prove 
that  plaintiffs  had  notice  and  knowledge  of 
the  terms  of  the  contract  between  the  slider 
and  the  telegraph  company. 

Breese  v.  United  States  Teleg.  Co.  supra; 
Young  V.  Western  U.  Teleg.  Co.  65  N.  Y. 
167;  Kiley  v.  Western  U.  Teleg.  Co.;  Ayres 
V.  Western  U.  Teleg.  Co.;  and  Altman  v. 
Western  U.  Teleg.  Co.  sypra;  Tewes  v. 
North  German  Lloyd  S.  S.  Co.  186  N.  Y. 
151,  8  L.R.A.(N.S.)    199,  78  N.  E.  864;  9 
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A.  &  E.  Ann.  Cas.  909;  Western  U.  Teleg. 
Co.  V.  Waxelbaum,  supra;  Young  v.  West- 
ern U.  Teleg.  Co.  65  S.  C.  93,43  S.  E.  448; 
Vnited  States  Teleg.  Co.  v.  Gildersleve,  29 
Md.  232,  96  Am.  Dec.  519;  Jacob  v.  Western 
U.  Teleg.  Co.  135  Mich.  600,  98  N.  W.  402. 

Gray,  J.,  delivered  the  opinion  of  the 
court : 

It  is  the  plaintiffs'  claim  that  the  defend- 
:ant  is  liable  to  them,  as  the  addressees  of 
the  telegraphic  message,  for  the  failure  to 
properly  perform  its  duty,  from  which  liabil- 
ity it  was  not  relieved  by  the  terms  of  its 
^contract  with  the  sender  of  the  message. 
The  argument  is  made  that  the  defendant, 
as  a  public  service  corporation,  "owes  a 
<duty  to  the  public,  for  the  breach  of  which 
41  party  injured  has  a  right  of  action,  which 
is  unaffected  by  any  contract  of  limitation 
i;o  which  the  injured  person  is  not  a  party," 
notwithstanding  the  duty  was  undertaken 
by  reason  of  such  contract.  So  far  as  the 
plaintiffs'  claim  was  predicated  upon  the 
Alleged  gross  negligence  of  the  defendant 
in  the  performance  of  the  undertaking  to 
transmit  to  them  the  telegraphic  message 
from  the  sender  in  North  Carolina,  it  is 
aufllicient  to  say  that  the  evidence  wholly 
failed  to  make  out  any  case  for  the  jury  on 
that  theory.  It  showed  simply  the  commis- 
sion of  an  error,  which,  so  far  as  material 
in  its  consequences,  occurred  in  the  change 
of  the  word  "eighty"  to  "eighth."  The  let- 
ter "y"  was  changed  to  the  letter  "h"  in 
two  instances.  Whether  ^ch  changes  were 
the  inadvertent,  or  mistaken,  act  of  the  re- 
ceiving operator,  or  of  any  operator  at  the 
relay  station,  or  whether  they  were  the 
result  of  atmospheric  disturbances,  or  of 
perturbations  of  the  electric  fluid,  to  which 
concededly  the  transmission  of  telegraphic 
messages  is  more  or  less  subject,  is  not  ma- 
terial. The  nature  of  the  undertaking  by  a 
telegraph  company  suggests  the  possibility, 
if  not  the  probability,  of  peculiar  risks  af- 
fecting it,  whether  in  the  one  or  the  other 
way.  However  occurring,  if  by  no  wilful 
misconduct,  a  mere  mistake  or  error  in 
the  transmission  of  a  message  would  not 
warrant  a  jury  in  finding  that  there  had 
been  more  than  ordinary  negligence.  See 
Breese  v.  United  States  Teleg.  Co.  48  N.  Y. 
132,  8  Am.  Rep.  526;  Primrose  v.  Western 
U.  Teleg.  Co.  154  U.  S.  1,  38  L.  ed.  883,  14 
Sup.  Ct.  Rep.  1098.  The  hazards  attending 
upon  the  accurate  performance  by  telegraph 
corporations  of  their  function  of  transmit- 
ting messages  are  obvious,  and  the  pru- 
dential character  of  such  regulations  as 
this  defendant  had.  adopted  in  order  to 
guard  against  inaccuracy  in  transmission 
and  to  prevent  mistakes  from  any  cause  is 
evident.  The  importance  of  accuracv  to  the 
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parties  cannot  always  be  apparent  to  the 
operator,  but  it  is  to  the  sender.  Where 
the  wording  of  a  message  is  such  as  to  be 
obscure  in  its  meaning,  or  unintelligible  to 
the  ordinary  reader,  mistakes  are  reason- 
ably possible  in  the  transcribing.  In  any 
case  the  regulations  of  the  telegraph  com- 
pany afford  the  means  of  making  accuracy 
reasonably  certain,  or  of  effecting  insurance 
against  mistakes. 

The  question  in  this  case  must  be:  What 
legal  relation  did  the  defendant  sustain  to 
the  plaintiffs?  or  What  was  the  measure  of 
the  duty  owing  by  the  defendant  and  of  its 
responsibility  for  a  failure  in  performance? 
Was  the  duty  an  absolute  one,  as  claimed 
by  the  appellants,  or  was  the  undertaking 
one  within  the  terms  of  the  contract  with 
the  sender?  In  my  opinion  the  contract 
was  binding  upon  the  appellants,  and  re- 
lieved the  defendant  of  any  liability  be- 
yond that  stipulated  for. 

In  the  appellate  division  [120  App.  Div. 
434,  104  N.  Y.  Supp.  1019]  it  was  held  by 
a  majority  of  the  learned  justices,  in  ef- 
fect, that  the  defendant  had  the  right  to 
make  the  regulations  which  prescribed  its 
liability  in  accepting  messages  for  trans- 
mission, and  that  "whether  the  action  is 
deemed  to  rest  upon  the  contract  of  the 
sender,  or  to  result  from  a  breach  of  duty, 
the  limitation  upon  the  amount  of  dam- 
ages to  be  recovered  being  reasonable,  the 
plaintiff  has  no  standing  to  maintain  this 
action  unless  he  is  the  real  principal  in  the 
transaction,  and  then  only  to  the  extent 
of  the  amount  paid  for  the  transmission  of 
the  message."  The  dissenting  justices  took 
the  view  that,  as  the  contract  of  the  de- 
fendant with  respect  to  its  liability  was 
only  with  the  sender  of  the  message,  the 
plaintiffs,  as  the  receivers,  were  not  bound 
by  it,  and  that  their  action  rested  on  a  neg- 
ligent breach  of  the  duty  owing  by  the  de- 
fendant  to  deliver  the  message  as  received. 
It  was  said  that,  "telegraph  companies  be- 
ing under  a  public  duty  ...  to  receiv- 
ers of  messages,  senders  of  messages  can- 
not, by  contract,  lessen  or  do  away  with 
that  duty.  They  may  only  do  &o  in  respect 
of  the  duty  due  to  themselves." 

For  the  decision  of  this  case  it  is  un- 
necessary that  the  court  should  go  as  far 
as  did  the  appellate  division  in  the  prevail- 
ing opinion  in  deflning  the  general  responsi- 
bility of  the  defendant  towards  the  ad- 
dressee of  a  message.  It  was  alleged  in  this 
complaint  that  the  "plaintiffs  requested  the 
Cannon  Manufacturing  Company  .  .  . 
to  send  them  by  wire  the  prices"  for  the 
goods,  and  such  was  shown  to  be  the  fact 
by  the  evidence  of  the  plaintiffs.  The  Can- 
non Manufacturing  Company,  therefore,  in 
transmitting  the  information  requested  by 
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means  of  the  telegraph,  was  made  the  agent 
of  the  plaintiffs  for  that  purpose.  The 
plaintiffs,  not  desiring  to  await  a  communi- 
cation from  the  Cannon  company  in  the 
ordinary  way  of  a  letter,  availed  themselves 
of  the  latter*s  services,  and  authorize^  them 
to  employ  the  telegraph  system  for  send- 
ing a  reply.  In  doing  so  the  sender  was 
either  the  plaintiffs'  agent  in  making  the 
contract  with  the  defendant,  or  it  made 
the  contract  for  their  benefit.  While,  in 
either  view,  the  result  would  be  the  same, 
in  so  far  that  the  plaintiffs  would  come  un- 
der the  obligation  of  the  contract  with  the 
defendant,  it  is  probably  the  more  correct 
view  that  the  Cannon  Manufacturing  Com- 
pany acted  as  the  agent  of  the  plaintiffs  in 
contracting  for  the  conveyance  of  its  mes- 
sage by  a  telegraph  line.  If  that  be  true, 
the  plaintiffs  must  be  concluded  by  the  act 
of  their  agent.  The  Cannon  Manufacturing 
Company  had  a  reasonable  latitude  of  ac- 
tion in  entering  into  such  a  contract,  and 
that  the  terms  of  the  contract,  as  made, 
were  reasonable,  must  be  regarded  as  settled 
upon  authority. 

The  defendant,  while  it  may  be  likened 
to  a  common  carrier  in  its  occupation  of 
conveying  messages  from  and  to  all  per- 
sons, unlike  a  common  carrier  of  goods,  does 
not  become  an  insurer  in  their  transmis- 
sion. Its  duties  are  performed  in  a  differ- 
ent way.  The  reasons  for  making  common 
carriers  of  goods  insurers  of  their  value  do 
not  apply  in  the  case  of  telegraph  systems; 
for  there  is  no  custody  of  goods,  and  the 
conveyance  of  messages  is  subject  to 
the  contingencies  of  extraneous  disturb- 
ances beyond  the  control  of  the  telegraph 
owner,  or  to  the  fallibility  of  operators  in 
transcribing  by  signals,  or  symbols,  or  in 
comprehending  the  message  itself  as  writ- 
ten. By  reason  of  the  franchises  and  pow- 
ers accorded  to  it,  a  telegraph  corporation 
performs  public  functions,  and  it  comes  un- 
der that  general  obligation,  to  which  all 
quasi  public  corporations  are  subject,  to 
conduct  its  corporate  business,  and  to  dis- 
charge the  duties  incident  thereto,  with 
reasonable  diligence  and  with  a  due  care 
for  the  rights  and  interest  of  those  con- 
cerned in  the  corporate  operations.  But, 
however  strictly  held  to  this  general  obliga- 
tion, it  is  competent  for  it  to  make  such 
rules  and  to  prescribe  such  regulations  for 
the  conduct  of  its  business  as  are  reason- 
able. It  is  entitled  to  protect  itself  against 
the  incidental  hazards  of  operation,  and,  by 
contract,  to  limit  its  liability  for  mistakes, 
or  delays,  or  nondelivery,  caused  by  the 
negligence  of  its  servants,  if  not  gross. 
Breese  v.  United  States  Teleg.  Co.  supra; 
Young  V.  Western  U.  Teleg.  Co.  65  N.  Y. 
163;  Kiley  v.  Western  U.  Teleg.  Co.  109 
19L.R.A.(N.S.) 


N.  Y.  231,  16  N.  E.  75;  Pearsall  v.  Western 
U.  Teleg.  Co.  124  N.  Y.  256-267.  21  Am. 
St.  Rep.  662,  26  N.  E.  534;  Primrose  v. 
Western  U.  Teleg.  Co.  154  U.  S.  1-15,  38 
L.  ed.  883-889,  14  Sup.  Ct.  Rep.  1098.  In 
each  of  the  above-cited  cases  the  contract 
with  the  telegraph  company  was  upon 
printed  blanks,  similar  to  the  one  which  the 
sender  of  the  message  in  question  made  use 
of.  In  the  Pearsall  Case,  supra,  the  ques- 
tion passed  upon  was  whether  the  sender  of 
a  message  was  chargeable  with  constructive 
notice  of  resolutions  of  the  defendant,  limit- 
ing its  liability  for  an  unrepeated  message. 
While  holding  that  mere  notice  was  inef- 
fectual to  limit  the  liability  for  a  failure 
to  accurately  transmit, — and  upon  that 
there  was  a  sharp  division  in  the  court, — 
the  right  of  a  telegraph  company  to  con- 
tract for  such  limitation  was  considered 
to  be  settled.  The  stipulations  upon  these 
blanks  have  invariably  been  held  in  this 
state  to  be  reasonable,  as  they  have  been  by 
the  United  States  Supreme  Court  and  in 
many  of  the  states.  The  decision  in  the 
case  of  Ellis  v.  American  Teleg.  Co.  13  Al- 
len, 226,  largely  quoted  from  in  the  pre- 
vailing opinion  below,  turned  upon  the  gen- 
eral right  of  the  receiver  of  a  telegraphic 
message  to  hold  a  telegraph  company  re- 
sponsible for  the  damage  resulting  from  ma- 
terial errors  occurring  in  the  transmission 
of  the  message.  In  that  case,  as  in  this, 
there  was  an  error  in  the  quotation  of  a 
price.  The  Massachusetts  supreme  court 
held  that  the  liability  of  the  telegraph  com- 
pany to  the  receiver  of  the  message  was  gen- 
erally limited  by  the  contract  upon  the 
blank  to  the  amount  received  by  the  com- 
pany from  the  sender,  where  the  message 
had  not  been  repeated.  It  was  held  there,, 
in  effect,  that  the  regulation  adopted  by  the 
telegraph  company  for  the  repetition  of  a 
message,  in  order  to  guard  against  mis- 
takes, was  a  most  reasonable  requisition, 
and  that,  notwithstanding  the  receiver  had 
entered  into  no  express  contract  Avith  the 
company,  and  could  not  be  held  to  have 
made  any  express  stipulations  with  it,  he 
could  not  claim  any  higher  or  different  de- 
gree of  diligence  than  was  stipulated  for 
between  the  sender  of  the  message  and  the 
telegraph  company.  This  case  was  cited 
with  approval,  as  to  the  general  rule,  in 
Pearsall  v.  Western  U.  Teleg.  Co.  124  N. 
Y.  270,  21  Am.  St.  Rep.  662,  26  N.  E.  537. 
If  it  were  necessary  in  this  case  to  deter- 
mine the  measure  of  liability  of  the  defend- 
ant, generally,  to  the  receiver  of  a  message 
for  the  loss  occasioned  by  some  mistake  or 
error  in  its  transmission,  my  personal  judg- 
ment would  incline  me  to  agree  with  the 
view  of  the  Massachusetts  court.  The  Eng- 
lish courts  have  refused  to  recognize  a  right 
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of  action  in  the  addressee  of  a  telegraphic 
message  for  a  failure  to  accurately  trans- 
mit it,  for  want  of  any  privity  of  contract 
(Dickson  v.  Renter's  Teleg.  Co.  L.  R.  2 
C.  P.  Div.  62);  and,  while  that  right  is 
accorded  here  for  negli{»?nce  in  performing 
a  duty,  I  fail  to  perceive  any  sufficient  rea- 
son why,  in  a  case  of  a  failure  not  due  to 
prross  negligence,  the  telegraph  company 
should  be  held  to  a  higher  degree  of  dili- 
gence and  care  than  was  stipulated  for 
with  the  sender.  But  the  facts  of  this 
case  do  not  make  it  necessary  to  go  so  far, 
and  our  decision  is  limited  to  those  facts. 
It  is  our  judgment  that,  where  the  receiv- 
er of  a  message  has,  by  a  special  request, 
procured  it  to  be  sent  by  the  telegraph,  he 
becomes  bound  by  any  reasonable  contract 
made  by  the  sender  with  the  telegraph  com- 
pany for  its  transmission,  and  is  limited  in 
his  claim  for  any  damages  for  a  loss  occa- 
sioned by  error  or  mistake  in  transmission, 
where  the  stipulations  for  the  repetition 
or  for  the  insurance  of  the  message  have  not 
been  availed  of,  to  the  amount  stipulated 
in  the  contract. 

In  the  two  cases  in  this  court  to  which 
our  attention  is  directed  by  the  appellants 
nothing  in  their  decision  authorizes,  or  even 
points  to,  a  different  view  of  the  ques- 
tion. In  the  case  of  El  wood  v.  Western  U. 
Teleg.  Co.  45  N.  Y.  549,  6  Am.  Rep.  140, 
the  action  was  brought  by  the  receiver  of 
the  message  and  the  defendant  was  shown 
to  have  been  guilty  of  gross  negligence. 
There  was  no  error  nor  mistake  in  the  mes- 
sage transmitted;  but  the  fault  of  the  tele- 
graph company  was  in  delivering  a  mess-ige 
purporting  to  be  from  the  cashier  of  a  bank, 
when  it  was  kiiown  by  the  operator  that 
that  officer  bad  not  signed  the  telegraphic 
message.  The  telegram  directed  the  pay- 
ment of  money  to  a  person  named,  and, 
when  first  transmitted,  the  message  was 
signed  simply  in  the  name  of  the  bank. 
The  plaintiffs,  to  whom  the  message  was  ad- 
dressed, called  the  attention  of  the  tele- 
graph company  to  the  fact  that  the  name  of 
the  officer  of  the  bank  was  wanting.  It  was 
sent  back  for  repetition,  and,  as  repeated, 
bore  the  name  of  the  cashier.  It  was  shown 
that  the  operator  knew  that  both  messages 
were  written  by  a  person  who  was  not  the 
cashier  of  the  bank  and  who  was  known 
by  the  same  name  as  that  of  the  person  to 
whom  the  telegram  authorized  the  payment 
of  the  money.  In  the  case  of  Lowery  v. 
Western  U.  Teleg.  Co.  60  N.  Y.  198,  19  Am. 
Rep.  154,  the  plaintiff  was  the  receiver  of 
a  message  and  sued  the  defendant  for  a  loss 
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occasioned  by  reason  of  a  change  in  the 
figures  of  a  sum  of  money  which  the  sender 
asked  of  him.  Upon  receiving  a  larger  sum 
from  the  plaintiff,  the  sender  of  the  tele- 
gram misappropriated  it  and  absconded. 
The  plaintiiT  recovered  a  judgment  for  his 
loss,  which,  eventually,  was  reversed  in 
this  court,  upon  the  ground  that  the  de- 
fendant's negligence  was  not  the  natural 
and  proximate  cause  of  the  loss  sustained 
by  the  plaintiff,  as  the  embezzlement  did 
not  naturally  result  from  the  wrong  of  the 
defendant.  The  terms  of  the  sending  do  not 
appear  in  the  report  of  the  case,  and  no 
reference  is  made  to  the  subject.  The  ap- 
pellants' reference  to  the  printed  record 
shows  a  contract  governed  by  the  law  of 
Illinois,  according  to  the  determination 
made  below,  which  differed  from  the  law  in 
this  state.  The  case  is  of  no  authority 
upon  the  determination  of  the  question  in 
this  case. 

The  contention  of  the  appellants  that 
the  printed  blank  was  insufficient  to  limit 
the  defendant's  liability  for  negligence  is 
quite  untenable.  It  was  not  necessary  that 
the  word  "negligence"  should  be  used  in  the 
stipulations  of  the  contract.  It  was  a  suf- 
ficient protection  to  the  defendant  that  the 
contract  required  a  repetition  of  the  mes- 
sage, or  an  insurance,  in  order  to  make  the 
defendant  liable  for  mistakes  or  delays  in 
the  transmission  or  delivery,  beyond  the 
amount  received  for  sending  the  same.  Such 
mistakes  or  delays,  whether  caused  by  the 
negligence  of  the  defendant's  servants,  if 
not  gross,  as  by  wilful  misconduct,  or  by 
causes  beyond  its  control,  were  covered  suf- 
ficiently by  the  clause  of  the  contract. 

I  think  that  the  plaintiffs  failed  to  make 
any  case  against  the  defendant  for  the  re- 
covery of  the  damage  claimed  to  have  re- 
sulted to  them  by  reason  of  the  error  or 
mistake  in  the  message  as  transmitted,  and 
the  trial  court  was  in  error  in  submitting 
the  case  to  the  jury  upon  the  theory  that 
the  stipulations  on  the  printed  blank  upon 
which  the  message  was  sent  were  not  bind- 
ing upon  the  plaintiffs.  For  the  reasons 
given,  I  advise  the  affirmance  of  the  order 
of  reversal  and  that  judgment  absolute 
should  be  rendered  against  the  appellants, 
pursuant  to  the  stipulation  in  their  notice 
of  appeal,  with  costs  to  the  respondent  in 
all  the  courts. 

Cullen,  Ch.  J.,  and  Vanii,  Werner, 
Willard   Bartlett,    Hiscock,    and   Chase^ 

JJ.,  concur. 


1028 


NORTH  CAROLINA  SUPREME  COURT. 


Afb^ 


NORTH  CAROLINA  SUPREME 
COURT. 

D.  D.  WAGNER 

V. 

ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Appt. 

(147  N.  C.  315,  61  S.  E.  171.) 

Carrier  —  passenger    on    platform  — 
negligrenee. 

1.  A  passenger  on  a  mixed  train  is  negli- 
gent, as  matter  of  law,  in  riding  upon  the 
platform  when  there  is  plenty  of  room  in 
the  car,  merely  because  the  weather  is  warm 
and  he  prefers  to  ride  there. 

Same  —  failure  to  warn  passengers  — 
proximate  cause. 

2.  The  failure  of  the  conductor  of  a  train 
to  notify  passengers  inside  the  car  that  the 
train  had  not  reached  the  station  when  it 
stopped,  notwithstanding  the  announcement 
of  the  porter  that  the  stop  would  be  at  the 
station,  was  not  the  proximate  cause  of  in- 
jury to  a  passenger  who,  without  necessity, 
voluntarily  rode  on  the  platform  and  at- 
tempted to  alight  to  his  injury  when  the 
train  stopped,  where  he  could  not  have 
heard  the  notice  had  it  beeu  given  within 
the  car,  and  the  trainmen  did  not  know  that 
he  intended  to  alight  at  that  stop. 

Trial  —  instruction  —  findings. 

3.  An  instruction  by  the  court  to  the 
jur>\  in  an  action  to  recover  damages  for 
pernonal  iQJuries  which  involves  a  direction 
to  find  the  issue  that  plaintiff  was  injured 
by  defendant's  negligence,  for  plaintiff  up- 
on the  finding  of  certain  facts,  should  re- 
quire a  finding  on  the  matters  of  negligence 
with  which  defendant  is  charged. 

Same  —  curing  error. 

4.  Error  in  an  instruction  on  a  vital  is- 
sue in  a  case  is  not  cured  by  another  in- 
struction which  correctly  states  the  law 
which  should  be  applied  to  that  issue,  but 
which  is,  in  fact,  applied  to  another  con- 
tention in  the  case. 

Same  —  negligence  —  question  for  Jury. 

5.  If,  upon  plaintiff's  evidence  in  an  ac- 
tion to  hold  another  liable  for  a  personal 
injury,  he  shows  negligence  on  his  part  as 
matter  of  law,  the  question  of  his  negligenc:; 
should  not  be  submitted  to  the  jury. 

(Hoke,  J.,  dissents.) 

(April    15,    1908.) 

4  PPEAL  by  defendant  from  a  judgment 
j\  of  the  Superior  Court  for  Edgecombe 
County    in    plaintiff's    favor    in    an    action 

Note.  —  An  extensive  search  has  failed 
to  disclose  any  other  case  discussing  the  ef- 
fect of  riding  on  the  platform  of  a  car  upon 
a  passenger's  right  to  complain  of  the  fail- 
ure to  announce  that  the  train  had  not  yet 
reached  the  alighting  point  at  a  station 
which  had  alreadv  been  called. 
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brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

Statement  by  Connor,  J.: 

Action  for  personal  injury  sustained  by 
the  alleged  negligence  of  defendant.  The 
testimony  tends  to  show  that  the  defendant 
corporation  owns  and  operates  as  a  part  of 
its  system  a  railroad  from  Plymouth  to 
Tarboro,  North  Carolina,  for  the  trans- 
portation of  freight  and  passengers;  that, 
as  said  railroad  approaches  Tarboro  from 
the  east,  it  crosses  a  bridge  over  the  Tar 
river  and  the  low  grounds  thereof.  Plain- 
tiff's witness  Harris,  who  took  measure- 
ments of  the  bridge,  etc.,  says:  "From  stop 
post  to  beginning  of  trestle  is  12  feet;  from 
beginning  of  trestle  to  the  bridge,  599  feet; 
width  of  the  bridge,  9  feet  8  inches  from 
guard  rail  to  guard  rail.  Car  steps  would 
be  over  the  guard  rail.  About  a  couple  of 
inches  of  the  guard  rail  would  be  showing. 
River  bridge  is  289  feet  7  inches;  from  end 
of  bridge  to  crossing  at  Water  street,  to 
center  of  street,  227  feet.  From  bridge  to 
water,  35  feet  2  inches, — it  was  low  water. 
Total  length  from  stop  post  to  bank,  889 
feet  3  inches;  average  height  of  trestle.  20 
feet.  From  the  embankment  to  the  river 
there  is  swamp  and  undergrowth;  trees  on 
west  side;  no  trees  on  east  side.  When  the 
road  crosses  Water  street  the  train  stops  to 
receive  and  put  off  passengers.  It  is  called 
"Lower  Tarboro."  On  the  2d  day  of  June, 
1905,  plaintiff  boarded  the  local  freight 
train  at  a  station  8  miles  east  of  Tarboro, 
betw^een  7  and  8  o'clock  at  niglit,  as  a  pas- 
senger for  Tarboro.  The  train,  with  com- 
bination car  and  freight  cars,  was  about 
200  yards  long.  He  took  a  seat  on  the  plat- 
form of  the  car.  "One  foot  was  on  tho 
lower  step,  and  one  leg  straight  out."  Tlie 
night  was  very  dark.  Plaintiff  was  in  the 
habit  of  riding  on  this  train  "two  to  four 
trips  a  week;"  was  working  at  stations  be- 
low Tarboro.  He  says:  "The  train  blew 
for  the  crossing,  then  stopped  for  bridge, 
and  just  before  getting  to  bridge  the  porter 
called  out:  'Next  stop  Lower  Tarboro.*  A<« 
the  train  pulled  up  again  I  was  sitting  on 
platform.  Train  stopped  again  after  pull- 
ing maybe  250  or  300  yards.  I  had  gotten 
up  when  train  stopped.  When  it  stopped  I 
got  up  and  stepped  off.  .  Porter  was  in  door 
by  me  when  he  called  out:  *Next  stop  Low- 
er Tarboro.'  He  then  went  back  in  baggage 
car."  When  it  stopped,  "I  stood  there  a 
second  or  two.  I  thought  I  would  go  to 
upper  depot,  but  thought  of  my  wheel  which 
1  had  left  down  town,  and  got  off  to  get 
it."  The  train  always  stopped  for  the 
drawbridge.    It  then  pulled  up  and  stopped 
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again  at  Lower  Tarboro.  "I  never  knew  it 
to  stop  at  this  place  before.  .  .  .  Con- 
ductor gave  no  notice  that  the  train  ]iad 
not  reached  Lower  Tarboro.  It  looked  so  to 
me.  The  light  in  the  car  was  dim  and 
blinded  me.  I  carefully  looked  before  step- 
ping." He  says:  "I  did  not  see  anything 
there.  I  got  off  in  the  swamp.  There  were 
about  six  passengers  on  the  car.  It  was 
warm,  and  I  preferred  riding  on  the  plat- 
form." Plaintiff  says  that  it  was  his  cus- 
tom to  ride  on  the  platform.  No  one  spoke 
to  him  about  it.  Conductor  knew  he  was 
on  the  train.  The  flagman  and  porter  knew 
he  was  on  the  platform.  He  did  not  see  any 
notice  posted  in  car.  He  was  seriously  in- 
jured. Plaintiff  introduced  several  wit- 
nesses whose  testimony  tended  to  corrobo- 
rate him.  Mr.  Stewart,  a  witness  for  plain- 
tiff, says:  "There  were  plenty  of  seats. 
There  was  light  in  the  car,  and  the  door 
was  open.  I  don't  think  there  was  anything 
to  prevent  a  man  on  the  platform  seeing 
between  the  cross- ties.  On  the  steps  near 
the  end  of  the  cross-ties  a  man  could  look 
down  and  see  anything  below.  There  was 
no  light  on  the  platform  until  conductor 
went  out."  Plaintiff  says  that  he  did  not 
see  conductor  after  he  got  on  at  Conetoe. 
Mr.  Jenkins,  a  witness  for  plaintiff,  testi- 
fied that  he  had  traveled  on  the  car  and 
with  the  door  open  and  a  light  in  the  car. 
He  thought  a  man  could  see  that  there  was 
nothing  between  the  cross-ties.  Sam  Tay- 
lor testified  to  same  effect.  Mr.  Hill,  the 
conductor  for  defendant,  testified:  "We 
stopped  at  the  stop  post,  at  the  drawbridge, 
and  pulled  up  again,  and  waited  for  an  ex- 
tra we  were  to  meet  there.  Everything  was 
quiet.  I  told  the  passengers  to  keep  their 
seats.  We  had  been  there  five  or  ten  min- 
utes when  I  heard  a  lumbering.  A  man 
was  sitting  behind  me;  and  about  that 
time  someone  said  that  somebody  had  fallen 
off  the  train,  and  it  turned  out  to  be  Wag- 
ner. We  had  a  plenty  of  seats.  I  did  not 
hear  anyone  call  out:  *The  next  stop  Lower 
Tarboro.'  I  had  no  porter."  The  flagman 
corroborated  the  conductor.  Mr.  Braswell, 
a  passenger  on  the  train,  testified  for  de- 
fendant: That  he  saw  plaintiff  sitting  on 
platform  before  reaching  the  trestle,  and 
told  him  he  had  better  go  in,  he  would  fall 
off,  and  plaintiff  said  he  was  where  he  gen- 
erally rode.  When  the  train  stopped  he 
heard  the  conductor  say :  "Keep  your  seats. 
You  are  not  at  Lower  Tarboro  yet."  That 
no  passengers  came  out  on  platform  when 
the  train  stopped.  This  witness  said  that 
plaintiff  fell  off.  "He  was  not  in  a  position 
to  step  off."  The  conductor  testified  that 
there  were  three  signs  in  the  car — one  on 
each  side  and  one  on  the  end — which  read: 
19L.R.A.(N.S.) 


"Passengers  are  warned  not  to  put  their 
heads  or  arms  out  of  the  window  or  use  the 
platform  except  on  entering  or  leaving  the 
car."  He  further  said:  "I  do  not  know  how 
it  read,  but  it  was  a  warning  to  passengers 
not  to  use  the  platform  or  stand  on  it."  W. 
I.  Walker  and  L.  A.  Hinson,  for  defendant, 
testified  to  the  same  effect.  The  foregoing 
sets  forth  substantially  the  facts  upon 
which  the  rights  and  liabilities  of  the  par- 
ties depend.  The  defendant,  at  appropriate 
stages  of  the  trial,  moved  for  judgment  of 
nonsuit,  and  duly  excepted  to  the  refusal 
of  the  court  to  grant  the  motions.  The  is- 
sues submitted  to  the  jury  presented  the  in- 
quiry as  to  whether  the  plaintiff  was  in- 
jured by  the  negligence  of  defendant,  as  al- 
leged, and  whether  plaintiff  was  guilty  of 
negligence  which  contributed  to  the  injury. 
There  was  a  verdict  for  plaintiff,  with  an 
assessment  of  damages.  Judgment  and  ap- 
peal. The  defendant's  exceptions  are  set 
forth  in  the  opinion. 

Mr.  John  L.  Brldgers,  for  appellant: 

The  passenger,  in  riding  upon  the  plat- 
form, was  guilty  of  negligence  as  matter 
of  law. 

2  Wood,  Railway  Law,  §  303;  Hicks  v. 
Naomi  Falls  Mfg.  Co.  138  N.  C.  319,  50 
S.  E.  703;  Byrd  v.  Southern  Exp.  Co.  139 
N.  C.  273,  61  S.  E.  851;  Llovd  v.  Albemarle 
&  R.  R.  Co.  118  N.  C.  1010,  54  Am.  St.  Rep. 
764,  24  S.  E.  805;  Norton  v.  North  Caro- 
lina R.  Co.  122  N.  C.  936,  29  S.  E.  886; 
Ruffin  V.  Atlantic  &  N.  C.  R.  Co.  142  N.  C. 
125,  56  S.  E.  86;  Pinnix  v.  Durham,  130 
N.  C.  360,  41  S.  E.  932;  Shaw  v.  Seaboard 
Air  Line  R.  Co.  143  N.  C.  312,  55  S.  E.  713. 

Mr.  F.  S.  Spruill  also  for  appellant. 

Messrs.  Gilliam  &  Gilliam  for  appellee. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

Eliminating  all  immaterial  and  corrobo- 
rative testimony,  there  is  but  little  con- 
troversy respecting  the  facts.  Plaintiff  got 
upon  defendant's  train  at  a  station  8  miles 
east  of  Tarboro,  between  7  and  8  o'clock  in 
the  evening  of  June  2,  1905,  and  took  his 
seat  on  the  platform  of  the  combination 
car,  "with  one  foot  on  the  botton  step,  and 
the  other  leg  straight  out."  There  were 
plenty  of  seats  inside  the  car,  and  plaintiff 
sat  on  the  platform  because  it  was  warm 
and  he  preferred  riding  there.  There  is  no 
evidence  that  the  conductor  knew  he  was 
on  the  platform,  although  plaintiff  says 
that  "he  knew  I  was  on  the  train."  The 
porter  knew  that  plaintiff  was  on  the  plat- 
form. Plaintiff  made  "two  to  four  trips 
every  week.  He  was  working  at  Parmelee, 
Bethel,  and  Conetoe,"  towns  below  Tar- 
boro.   As  the  train  reached  the  stop  post. 
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at  the  approach  to  the  trestle  and  bridge 
over  the  low  grounds  and  the  river,  it 
stopped.  As  it  moved  forward  the  porter 
called  out,  "Next  stop  Lower  Tarboro,"  and 
passed  into  the  baggage  car.  By  reason  of 
an  excursion  train  on  the  other  or  Tarboro 
side  of  the  river  going  into  a  siding,  the 
train,  being  an  accommodation  freight, 
"about  150  or  200  yards  long,"  stopped  oq 
the  trestle  side  about  250  or  300  yards  from 
the  stop  or  the  post.  The  entire  length  of 
the  trestle  and  bridge  is  889  feet.  From 
stop  post  to  bridge  is  611  feet.  Before 
reaching  the  river  the  trestle  is  about  10 
feet  high.  The  conductor  and  other  pas- 
sengers were  inside  the  car  and  remained 
therein.  Up  to  this  point  the  only  matter 
in  regard  to  which  there  is  any  controversy 
is  the  call  by  the  porter:  "Next  stop  Lower 
Tarboro."  We  assume,  for  the  purpose  of 
this  decision,  that  plaintiff's  version  is  cor- 
rect. The  conductor,  who  was  inside  the 
car  with  the  other  passengers,  swears  that 
■when  the  second  stop  was  made  he  said: 
■**Keep  your  seats.  We  are  not  at  Lower 
Tarboro  yet."  One  passenger  in  the  car 
corroborates  the  conductor.  Two  others  say 
they  did  not  hear  him  say  anything.  Ono 
of  the  latter  says  that  he  did  not  hear  either 
call. 

The  defendant's  witnesses  testify  that 
notices  M'arning  passengers  from  riding  on 
the  platform  were  posted  inside  the  car. 
Plaintiff  says  that  he  never  saw  them:  that 
it  was  his  custom  to  ride  on  the  platform. 
He  also  says  that  his  residence  was  "near 
upper  depot,  about  300  yards  to  the  west." 
He  was  uncertain  whether  to  get  off  at  Low- 
er Tarboro,  but  decided  to  do  so  because 
he  had  left  his  wheel  there.  There  is  no 
evidence  that  he  had  a  ticket,  or  that  the 
conductor  or  porter  had  any  notice  that  he 
would  get  off  at  Lower  Tarboro,  or  that  any 
other  passenger  wished  to  do  so.  The  night 
was  dark.  Plaintiff  says  that  he  stood  up, 
looked  carefully,  thought  he  was  at  Lower 
Tarboro,  that  it  was  very  dark,  could  not 
see  that  the  train  was  on  the  trestle,  and 
stepped  off,  falling  to  the  ground,  and  sus- 
taining serious  injury.  Stewart,  plaintiff's 
witness,  says:  "About  the  time  the  train 
stopped  the  second  time  I  heard  somebody 
say,  *Hello.*  and  I  heard  a  noise  of  some- 
thing hitting  the  ground,  and  we  all  knew 
someone  had  fallen  off,  and  somebody  said 
it  was  Mr.  Wagner,  the  contractor  from 
Tarboro."  His  son.  J.  W.  Stewart,  testi- 
fied to  same.  Hinson  and  Braswell.  for  de- 
fendant, say  that  plaintiff  fell  off.  Mr. 
Stewart  and  other  witnesses  for  plaintiff 
testified  to  effect  of  light  from  car  upon 
the  cross-ties.  It  is  undoubtedly  true,  as 
contended  by  plaintiff,  that  "the  announce- 
ment by  the  conductor  or  brakeman  of  the 
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station  the  train  is  approaching  is  the  cna- 
tomary  warning  to  passengers  that  the  train 
is  nearing  the  station,  in  order  that  they 
may  get  ready  to  alight.  When  a  station 
is  called,  the  passengers  have  a  right  to 
infer  that  the  first  stop  of  the  train  will  be 
at  such  station;  and  when  the  train  is 
stopped,  it  is  an  invitation  to  the  passengers 
to  alight."  Moore,  Carriers,  chap.  20,  §  34; 
Elliott,  Railroads,  §  1628,  and  many  other 
authorities  cited  in  plaintiff's  brief.  It 
will  be  observed,  however,  in  the  cases  cited, 
the  passenger  was  inside  the  car  at  the  time 
the  announcement  was  made,  and,  in  con- 
sequence of  it,  went  upon  the  platform  to 
alight.  This  case  is  complicated  by  the 
fact,  conceded  by  plaintiff,  that  he  was  vol- 
untarily riding  on  the  platform,  there  being 
"plenty  of  seats"  on  the  inside  of  the  car. 
It  is  not  alleged,  nor  is  there  any  sugges- 
tion, that  it  was  negligent  on  the  part  of 
defendant  to  stop  the  train  on  the  trestle. 
This  w*as  evidently  necessary  to  permit  an- 
other train  to  clear  the  track  by  going  into 
a  siding.  The  alleged,  and  the  only  possible, 
negligence  was  in  the  'failure  of  the  con- 
ductor, if  there  was  such  failure,  or  some 
other  employee,  to  notify  plaintiff  that  the 
train  had  not  reached  "Lower  Tarboro."  It 
was  their  duty  to  give  such  notice  to  pas- 
sengers who  were  inside  the  cars.  It  may, 
under  some  circumstances,  have  been  the 
duty  to  give  such  notice  to  persons  stand- 
ing or  riding  on  the  platform.  If,  for  in- 
stance, the  conductor  or  the  porter  knew 
that  plaintiff,  although  negligently  riding 
on  the  platform,  intended  alighting  at  Low- 
er Tarboro,  it  would  have  been  their  duty 
to  notify  him.  W^e  find  no  evidence  that 
either  of  them  had  such  knowledge,  or  that 
the  plaintiff  himself  had  determined  to  stop 
there  when  he  got  on  the  train.  He  says 
that  when  the  train  stopped  he  stood  a  sec- 
ond or  two.  He  thought  he  would  go  to 
the  upper  depot,  but  thought  of  his  wheel, 
which  he  had  left  down  town,  and  got  off 
to  get  it.  He  lived  near  the  upper  depot. 
It  does  not  appear  that  it  was  his  habit  to 
stop  at  the  lower  depot.  We  find  nothing 
in  the  evidence  imposing  upon  the  conductor 
or  porter  any  other  duty  to  plaintiff  than 
that  which  they  owed  to  passengers  inside 
the  car. 

Omitting,  for  the  present,  any  reference 
to  the  alleged  notices  in  the  car,  we  proceed 
to  consider  the  rights  and  duties  of  the 
parties  in  the  light  of  the  admitted  facts. 
In  Goodwin  v.  Boston  &  M.  R.  Co.  84  Me. 
203,  24  Atl.  816,  it  w^as  shown  that  plain- 
tiff's intestate  got  upon  the  platform  of  the 
defendant's  car.  The  conductor  took  his 
ticket,  and  made  no  objection  to  his  riding 
there.  The  car  was  crowded,  although  there 
was    ample    standing    room     inside.'     The 
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weather  was  warm.  In  going  around  a 
curve  he  was  thrown  from  the  platform  and 
killed.  In  an  action  for  damages,  Emery, 
J.,  says:  "The  danger  of  standing  on  thr 
narrow  platform  of  a  passenger  car  whilo 
the  car  is  moving  with  the  usual  speed  of 
railroad  trains  is  most  conspicuous.  No 
prudent  man,  no  man  ordinarily  mindful  of 
his  conduct  and  of  matters  about  him,  would 
occupy  such  a  position.''  Referring  to  the 
reasons  suggested  for  riding  on  the  plat- 
form, the  judge  says:  ''All  thesa  circum 
stances  may  have  made  it  more  agreeable 
to  ride  on  the  platform  in  the  open  air  than 
to  stand  inside  the  hot,  crowded  car,  but 
they  did  not  in  the  least  lessen  the  danger, 
nor  the  appearance  of  danger,  in  so  doing. 
That  Goodwin  was  not  ordered  oflf  the  plat- 
form could  not  have  led  him  to  believe  it 
-was  safe  to  ride  there.  He  needed  no  warn- 
ing of  such  a  danger.  He  knew  the  place 
for  passengers  was  inside  the  car.  .  .  . 
"Within  the  car,  with  all  its  discomforts,  was 
safety.  Without  the  car  was  obvious  peril." 
In  Fletcher  v.  Boston  &  M.  R.  Co.  187  Mass. 
463,  105  Am.  St.  Rep.  414,  73  N.  E.  552,  it 
appeared  that  plaintiff  Avas  in  the  car.  He 
left  his  seat  some  time  before  reaching  his 
destination,  went  into  the  baggage  com- 
partment, and  engaged  in  conversation  with 
a  baggage  master  who,  when  the  train  ap- 
proached it  for  the  purpose  of  stopping, 
caHed  the  station  at  which  the  plaintil! 
was  to  alight.  After  this,  as  the  train  was 
moving  slowly,  the  plaintiff  left  the  car  and 
stood  on  the  first  of  four  .steps  that  led 
from  the  platform  of  that  end,  and,  while  in 
this  position,  the  steps  came  into  collision 
with  a  truck,  and  he  was  injured.  The 
court  said:  "Plainly,  if  he  had  remained 
in  the  car  until  the  train  stopped,  this  dam- 
age would  have  been  avoided;  but  he  volun- 
tarily left  a  place  provided  for  him  as  a 
passenger,  and  where  he  would  have  been 
safe,  and  exposed  himself  to  the  chance  of 
injury,  which  common  experience  has  shown 
is  incident  to  standing  upon  the  platform 
of  a  moving  railroad  car."  In  Clark  v. 
Eighth  Ave.  R.  Co.  30  N.  Y.  135,  93  Am. 
Dec.  495,  Orover,  J.,  said:  "The  negligence 
alleged  against  the  plaintiff  was  that  at  the 
time  of  receiving  the  injury  he  was  stand- 
ing on  the  steps  of  the  front  platform  of  the 
car;  it  appearing  that  he  would  have  es- 
caped the  injury  had  he  been  either  inside 
of  the  car  or  upon  the  platform.  In  the 
absence  of  any  explanation  I  should  have  no 
hesitation  in  saying  that  this  position  of 
the  plaintiff  at  the  time  of  the  injury 
proved  that  he  was  negligent."  In  that  case 
the  evidence  showed  that  the  car  was  crowd- 
ed. The  question  of  negligence,  under  the 
circumstances,  was  left  to  the  jury.  In  the 
note  to  this  case  it  is  said:  "Where  a  per- 
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son  is  injured  while  riding  in  a  dangerous 
position  upon  a  railroad  car,  he  is  prima 
facie  guilty  of  negligence  which  will  bar  re- 
covery, and  the  burden  is  on  him  to  show 
the  injury  was  not  the  result  of  his  negli- 
gence." I  Fetter,  Carr.  Pass,  §  167,  says: 
"By  the  weight  of  authority,  it  is  negli- 
gence, as  matter  of  law,  for  a  passenger  to 
be  upon  the  platform  of  a  rapidly  moving 
train,  unless  he  is  compelled  to  assume  such 
position  as  the  best  he  could  do  at  the  time, 
acting  as  a  careful  and  prudent  man."  El- 
liott, Railroads,  1030.  We  are  of  the  opin- 
ion that,  taking  plaintiff's  testimony  to  be 
true,  he  was  negligent,  as  a  matter  of  law, 
in  riding  upon  the  platform  in  the  manner 
described  by  himself. 

The  question,  therefore,  involved  in  the 
first  issue,  assuming  that  the  porter  called 
the  station,  and  that  'he  conductor  failed 
to  notify  the  passengers  inside  the  car 
that  the  train  had  not  reached  "Lower  Tar- 
boro"  when  it  stopped  on  the  trestle,  was 
such  failure  the  proximate  cause  of  the 
plaintiff's  injury?  In  other  words,  if  the 
jury  should  find  that,  if  the  conductor  had 
made  the  announcement  sufficiently  loud 
to  be  heard  by  those  inside  the  car,  the 
plaintiff,  being  on  the  platform,  could  not 
have  heard  it,  was  such  failure  the  proxi- 
mate cause  of  the  injury?  While  it  is  true 
that  the  authorities  cited  and  many  others 
examined  by  us  relate  to  injuries  sustained 
by  persons  thrown  from  the  platform  while 
the  car  is  in  motion,  we  can  perceive  no 
difference  in  principle  in  a  case  wherein 
the  plaintiff,  by  voluntarily  riding  on  the 
platform,  alights  from  a  train  at  a  time 
and  place  which,  if  he  had  been  inside  the 
car,  he  would  not  have  done.  In  both  cases 
he  is  guilty  of  negligence,  and,  if  but  for 
such  negligence  he  would  not  have  sustained 
the  injury,  he  cannot  recover  The  pivotal 
question,  therefore,  upon  the  first  issue  is. 
Was  the  plaintiff  injured  by  the  negligence 
of  the  defendant?  This  involves  two  propo- 
sitions,— that  defendant  was  guilty  of  a 
breach  of  duty  to  plaintiff,  and  that,  by 
reason  thereof,  he  was  injured  As  we  have 
seen,  the  duty  which  defendant  owed  plain- 
tiff was  to  give  notice  inside  the  car  that, 
notwithstanding  the  announcement  of  the 
porter,  the  train  had  not  reached  Tx)wer 
Tarboro.  If  the  jury  found  that  the  notice 
was  given,  they  should  have  answered  the 
issue  "No."  If  they  found,  as  we  presume 
they  did,  that  such  notice  was  not  given, 
the  question  was  presented  whether  the  fail- 
ure to  give  it  was  the  proximate  cause  of 
the  plaintiff's  injury;  that  is,  had  he  placed 
himself  in  such  a  position  that  he  could  not 
have  heard  it  if  given  sufficiently  loud  to 
be  heard  by  those  inside  the  car?  This  was 
a  question  for  the  jury.    It  was  involved  in 
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Against  one  who  wrongfully  enters  upon  the 
property  and  attempts  to  seduce  his  wife. 
Damagres  —  trespass  —  attempted     se- 
duction. 

2.  That  one  who  wrongfully  enters  upon 
property  occupied  by  another  as  a  residence 
attempts  to  seduce  his  wife  may  be  con- 
«idered  in  aggravation  of  damages  for  tres- 
pass, notwithstanding  statutes  enlarging  the 
rights  of  married  women  and  permitting 
them  to  sue  alone  for  injuries  to  their  per- 
sons. 

(Septemlier  30,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Vance  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  trespass.    Affirmed. 

Statement  by  Connor,  J: 

The  plaintiff  filed  his  complaint  in  the 
following  words,  to  wit:  "(1)  That,  on  or 
about  the  25th  day  of  April,  1907,  the  de- 
fendant, near  the  village  of  Dabney,  at  and 
in  the  county  of  Vance  and  state  of  Nortli 
Carolina,  and  near  the  public  road  leading 
from  Dabney  to  Dexter,  did  unlawfully  and 
forcibly,  wickedly,  and  maliciously  enter 
upon  a  certain  lot  or  parcel  of  land,  then 
in  the  possession  and  occupancy  as  a  resi- 
dence of  plaintiff,  with  the  unlawful,  ma- 


I  licious,   lascivious,   and   wicked    intent   and 
purpose    to    seduce,    debauch,    and   carnally 
I  know  one  Lovetta  Brame,  the  wife  of  plain- 
{  tiff.,  and  did  then  and  there  wickedly,  ma- 
I  liciously,  unlawfully,  wrongfully,  and   wil- 
I  fully  insult  and  attempt  to  seduce  and  car- 
'  nally  know  the  said  Lovetta  Brame,  plain- 
!  tiff's  said  wife,  to  plaintiff's  great  damage, 
;  $2,000."     Defendant    demurred,    for    that: 
i"(l)   No   special   damage  or   injury   or  ac- 
tionable wrong  to  plaintiff  is  alleged;   the 
wife  not  being  a  party,  and  the  complaint 
not  showing  that  plaintiff  had  suffered  anj 
special  damages  or  any  damage.      (2)   The 
complaint  does  not  set  forth  any  facts  suf- 
ficiently definite  and  specific  to  constitute  a 
cause  of  action,  in  not  setting  out  the  acts 
and   things  complained  of  in  such  manner 
as  that  it  may  be  seen  that,  if  true,  they 
constitute  an  actionable  wrong.     (3)   An  at- 
tempt to  seduce  is  not  actionable;  no  seduc- 
tion or  injury  being  alleged."     His  Honor 
I  overruled  the  demurrer,  and  allowed  defend- 
ant sixty  days   to   answer.     Defendant  ex- 
'  cepted  and  appealed. 

I 

Mr.  T.  T.  Hicks,  for  appellant: 

I      The  husband  alleged  no  special   damage, 

.  and  cannot  recover. 

I      Harper  v.  Pinkston,  112  N.  C.  296,  17  S. 

IE.   161;   Shuler  v.  Millsaps,  71  N.  C.  297; 


Case  Note.  —  Personal  wrong  as  aggra- 
vation of  damages  for  trespass  on 
realty. 

There  appear  to  be  no  other  reported  cases, 
aside  from  Brame  v.  Clabk,  in  which  plain- 
tiff, suing  for  a  trespass  on  realty,  sought  to 
aggravate  the  damages  by  showing  that  de- 
fendant attempted  to  seduce  plaintiff's  wife 
or  other  member  of  his  family. 

But  in  Hatchell  v.  Kimbrough,  49  N.  C. 
(4  Jones,  L.)  163,  the  court  said,  obiter, 
that,  in  an  action  of  trespass  quare  clausum 
(regit  "the  plaintiff  may,  in  aggravation, 
show  that  the  defendant  debauched  his 
daughter." 

In  Ellsworth  v.  Potter,  41  Vt.  685,  where 
it  was  shown  that  stones  and  eggs  were 
thrown  through  the  windows  into  the  house 
occupied  by  plaintiff,  it  was  held  that  the 
jury  were  properly  instructed  that,  in  esti- 
mating the  damages,  they  were  not  limited 
to  the  injury  to  the  realty,  but  might  also 
take  into  consideration  the  character  of  the 
trespass  and  its  indignity. 

In  Perkins  v.  Towle,  43  N.  H.  220,  80  Am. 
Dec.  149,  a  new  trial  was  granted  because 
the  jury  brought  in  a  verdict  for  actual  dam- 
ages only,  although  it  appeared  that  the  de- 
fendants swore  at  the  plaintiff  and  one  of 
them  struck  him.  The  court  said  that  "ex- 
emplary damages  may  be  recovered  in  an  ac- 
tion of  trespass  quare  clausum  f regit,  as 
well  as  in  any  other  action,  where  there  are 
such  circumstances  of  aggravation,  of  insult, 
and  of  malice  as  would  warrant  such  re- 
covery." 
19L.R.A.(N.S.) 


In  Weyer  v.  Wegner,  58  Tex.  539,  it  was 
held  not  error  to  admit  in  evidence  insulting 
language  used  by,  and  acts  of.  the  defendants 
while  on  the  premises  indicative  of  a  belief 
that  the  owner  of  the  premises  was  attempt- 
ing to  conceal  property  acquired  in  viola- 
tion of  the  criminal  law  of  the  state;  and  in 
such  case  it  was  proper  to  instruct  the  jury 
that,  if  they  believed  that  the  defendants  en- 
tered upon  the  plaintiff's  premises  in  an  op- 
pressive and  insulting  manner,  the  jury 
would  be  authorized,  in  addition  to  nominal 
damages,  to  assess  such  exemplary  damages 
as  they  might  think  right  and  just. 

In  Druse  v.  Wheeler,  22  Mich.  439,  it  was 
held  proper  to  show,  as  an  act  of  aggrava- 
tion to  enhance  the  damages,  the  malicious 
arrest  of  the  owner  of  the  realty  in  order 
to  keep  him  out  of  the  way  during  a  tres- 
pass on  his  lands,  such  matter  having  been 
alleged  in  the  declaration. 

In  Trauerman  v.  Lippincott,  39  Mo.  App. 
478,  evidence  was  admitted  showing  that  de- 
fendant's servant,  while  committing  the  tres- 
pass, pushed  plaintiff  out  of  the  way.   It  was 
held   proper  to  instruct  the  jury  to  allow 
1  plaintiff  such  sum  as  would  fully  compensate 
him  for  the  mental  anguish,  humiliation,  and 
mortification  suffered  by  him  by  reason  of 
I  any  intentional  striking  or  shoving  of  plain- 
I  tiff,  and  that,  if  the  acts  were  done  mali- 
'  ciously.  the  jury  might  award  punitive  dam- 
'  ages. 

'  In  Sheldon  v.  Baumann,  19  App.  Div.  61, 
t  45  N.  Y.  Supp.  1016,  it  was  held  that  plain- 
1  tiff,  for  the  purpose  of  aggravating  the  dam- 
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-Strother  v.  Aberdeen  &  A.  R.  Co.  123  N.  C. 
197,  31  S.  E.  380;  Kimberly  v.  Rowland, 
143  X.  C,  405,  7  L.R.A.(N.S.)  545.  55  S.  E. 
778. 

Mef^sra.  A.  C.  Zollicoirer  and  Thomas 
3f.   Pittman,  for  appellee: 

Even»  unauthorized  entry  upon,  or  direct 
interference  with,  another's  land,  is  a  tres- 
pass, for  which  an  action  lies  without  proof 
^f  actual  damage. 

Moak's  Underbill,  Torts,  rule  38,  ♦159; 
3fosseller  v.  Deaver,  106  N.  C.  494,  8  L.R.A. 
-537,  19  Am.  St.  Rep.  540,  11  S.  E.  529; 
Webber  v.  Barry,  66  Mich.  127,  11  Am.  St. 
Rep.  471,  33  N.  VV.  289;  Schouler,  Dom.  Rel. 
:§§  57,  108;  Barbee  v.  Armstead,  32  N.  C. 
<  10  Ired.  L.)  530,  51  Am.  Dec.  404. 

Connor,  J.,  delivered  the  opinion  of  the 
jcouTt : 

There  can  be  no  doubt  that  the  plaintifT 
has  alleged  an  actionable  wrong, — a  tres- 
pass upon  his  possession  of  real  estate.  It 
is  elementary  that  "every  unauthorized,  and 
therefore  unlawful,  entry  into  the  close  of 
^mother  is  a  trespass.  From  every  such  en- 
try, against  the  will  of  the  possessor,  the 
law  infers  some  damage;  if  nothing  more, 
the  treading  down  the  grass  or  the  herbage." 
Ruflin,  Ch.  J.,  in  Dougherty  v.  Stepp,  18  X. 


I  C.  (1  Dev.  &  B.  L.)  371.    His  Honor's  judg- 
I  ment    was    clearly    correct.      Both    parties, 
I  however,  discussed,  although  from  different 
I  points    of    view,    the    question    of    damages 
I  which,  upon  the  admissions  made  by  the  de- 
,  murrer,' plaintiff   was    entitled    to    recover. 
The  defendant  argued  the  case  upon  the  the- 
I  ory  that  two  causes  of  action  are  stated, — 
one  for  trespaf^s  on  realty;  the  other  for  in- 
j  jury,    etc.,    inflicted    upon    the    wife.      His 
learned  counsel  strongly  contends  that  the 
I  conduct  of   the  defendant  was   not  an   ac- 
I  tionable  wrong   to  the   plaintiff.     However 
I  this   may   be,  and  without  intimating  any 
j  opinion  upon  it,  we  do  not  so  construe  the 
complaint.    The  plaintiff  alleges  a  malicious, 
unlawful,  and  forcible  trespass,  setting  out 
that  it  was  made  with  the  malicious  intent 
to  and  did  in  truth  then  and  there  wilfully, 
wickedly,   maliciously,   etc.,   insult   and   at- 
'  tempt  to  seduce  and  carnally  know  plain- 
I  tiff*s  wife.     This   matter   is   stated   as   the 
'  foundation  for  a  claim  of  actual  and  vin- 
dictive damages;  the  cause  of  action  being 
the  trespass.     We  are  asked  to  pass  upon 
the  question  whether,  in  the  assessment  of 
damages,  these  matters  may  be  considered 
'  by  the  jury  in  aggravation. 
j      In  Duncan  v.  Stalcup,  18  N.  C.  (1  Dev.  & 
'  B.  L.)   440,  Daniel,  J.,  says:     "In  looking 


ages  in  an  action  for  trespass  on  real  prop- 
erty, should  have  been  allowed  to  prove  his 
allegation  that  defendant's  entry  upon  the 
premises  and  the  taking  of  certain  personal 
proi)erty  were  against  th%  protest  of  plain- 
tiff's MHfe  and  daughter,  who  were  present, 
and  who  were  violently  pushed  aside  by  de- 
fendant's agents  who  committed  the  tres- 
pass. 

In  Craig  v.  Cook,  28  Minn.  232,  9  N.  W. 
712,  it  appeared  that  plaintiff  was  in  the  ex- 
-elusive  possession  of  the  property  under  a 
lease  from  the  defendant;  that,  during  a 
temporary  absence  of  plaintiff,  defendant  put 
the  jjersonal  property  of  plaintiff  out  of  the 
house  and  forcibly  resisted  his  return  into 
the  house,  committing  an  assault  and  bat- 
tery upon  him.  The  court  said:  "For  a 
-trespass  wantonly  committed  upon  real  prop- 
erty, aggravated  by  an  eviction  of  the  pos- 
sessor, by  one  knowing  he  had  no  right  to 
<l()  the  acts  complained  of,  exemplary  dam- 
ages may  be  awarded  by  a  jury."  It  was 
•contended  that  the  causes  of  action  for  a 
trespass  upon  real  property  and  for  assault 
upon  the  person  were  improperly  joined,  but 
it  was  held  that  the  case  was  within  the 
statute  authorizing  the  joining  of  causes  of 
action  for  "injuries,  with  or  without  force, 
to  persons  and  property,  or  either." 

In  Lawrence  v.  Phelps.  2  Root.  334,  plain- 
tiff alleged  that  defendant  broke  the  doors 
and  windows  of  plaintiff's  house,  and  hit 
and  wounded  his  wife.  The  court  sustained 
defendant's  objection  to  the  introduction  of 
.any  evidence  as  to  the  injury  done  plaintiff's 
J9L.R.A.(N.S.) 


wife,  on  the  ground  that  she  might  have  a 
separate  action  with  her  husband  for  the 
assault  and  battery. 

In  Sampson  v.  Coy,  15  Mass.  493,  it  was 
held  that  plaintiff  in  an  action  of  trespass 
could  not  give  evidence  of  an  assault  upon 
his  person  by  the  defendant  when  forcibly 
entering  the  dwelling  house,  where  such  mat- 
ter was  not  specially  Averred. 

In  Fisher  v.  Conway,  21  Kan.  18,  30  Am. 
Rep.  419,  where  the  petition  in  no  manner 
counted  on  personal  injuries,  it  was  held 
that,  while  all  the  circumstances  of  the  tres- 
pass to  the  realty,  and  whatever  was  done 
in  its  actual  accomplishment,  might  proper- 
ly be  narrated  before  the  jury  as  a  part  of 
res  geatcpf  although  it  involved  the  commis- 
sion of  an  assault  and  battery,  yet,  the  as- 
sault and  battery  being  the  subject  of  an  in- 
dependent action,  the  extent  of  the  injuries 
should  not  have  been  gone  into,  and  the 
court  should  have  instructed  the  jury  that  no 
claim  was  made  on  account  of  personal  in- 
juries.- 

In  Lawandoski  v.  Wilkes-Barre  &  H.  R. 
Co.  35  Pa.  Super.  Ct.  10,  it  was  held  that, 
where  plaintiff  claimed  only  compensatory 
damages,  and  tried  his  case  on  that  theory, 
it  was  error  to  instruct  the  jury  that  they 
would  be  justified  in  adding  punitive  to  the 
compensatory  damages,  although  it  appeared 
that  defendant  had  a  personal  altercation 
with  plaintiff  as  to  his  right  to  enter  upon 
the  land,  after  which  flurry  of  passion  there 
was  nothing  to  indicate  wantonness,  evil  in- 
tent, or  wrong  motive. 
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into  the  books  we  find  the  rule  in  this  ac- 
tion to  be  that  the  jury  are  not  restricted 
in  their  assessment  of  damages  to  the 
amount  of  the  mere  pecuniary  loss  sustained 
by  the  plaintiff,  but  may  award  damages  in 
respect  of  the  malicious  conduct  of  the  de- 
fendant, and  the  degree  of  insult  with  which 
the  trespass  was  committed.  The  plaintiff 
is  at  liberty  to  give  in  evidence  the  circum- 
stances which  accompany  and  give  character 
to  the  trespass."  In  this  case  vindictive 
damages  were  awarded.  In  Day  v.  Wood- 
worth,  13  How.  363,  14  L.  ed.  181,  Grier,  J., 
said:  "In  actions  of  trespass,  where  the 
injury  has  been  wanton  and  malicious,  or 
gross  and  outrageous,  courts  permit  juries 
to  add  to  the  measured  compensation  of  the 
plaintiff,  which  he  would  have  been  entitled 
to  recover,  had  the  injury  been  inflicted  with- 
out design  or  intention,  something  farther 
by  way  of  punishment  or  example,  which 
has  sometimes  I  been  called  'smart  money.'" 
This  was  an  action  quare  clauaum  fregit. 
In  Mitchell  v.  Billingsley,  17  Ala.  391,  it 
was  shown  that  defendants,  in  the  commis- 
sion of  the  trespass,  used  indecorous  and 
insulting  language,  and  that  one  of  the  de- 
fendants had  a  pistol.  Exemplary  and  puni- 
tive damages  were  awarded.  In  Merest  v. 
Harvey,  5  Taunt.  442,  Heath,  J.,  says:  "I 
remember  a  case  where  a  jury  gave  £600 
damages  for  merely  knocking  a  man*s  hat 
off;  and  the  court  refused  a  new  trial. 
.  .  .  It  goes  to  prevent  the  practice  of 
dueling,  if  juries  are  permitted  to  punish 
insult  by  exemplary  damages."  Gibbs,  Ch. 
J.,  said:  "I  wish  to  know,  in  a  case  where 
a  man  disregards  every  principle  which  ac- 
tuates the  conduct  of  gentlemen,  what  is  to 
restrain  him,  except  large  damages  f  .  .  . 
I  do  not  know  upon  what  principle  we  can 
grant  a  rule  in  this  case,  unless  we  were  to 
lay  it  down  that  the  jury  are  not  justified 
in  giving  more  than  the  absolute  pecuniary 
damage  that  the  plaintiff  may  sustain."  In 
this  case  for  a  trespass  £500  was  given.  In 
discussing  the  question  whether,  for  injuries 
sustained  by  a  plaintiff  in  respect  to  his 
marital  rights,  his  action  was  for  trespass 
or  case,  Mr.  Street  says:  "Clearly,  we  are 
here  confronted  with  a  class  of  wrongs  which 
historically  have  their  roots  in  the  law  of 
trespass,  but  which,  nevertheless,  in  matu- 
rity lie  altogether  beyond  the  field  of  tres- 
pass, and  belong  to  that  body  of  legal  in- 
juries in  which  harm  is  conceived  as  being 
done,  not  to  persons  or  property,  but  to 
rights  incident  to  them."  Foundations  of 
Legal  Liability,  264. 

It  is  suggested  that,  while  it  is  true  that 
exemplary  damages  may  be  recovered  for 
malicious  trespass  upon  property  and  for 
iyL.R.A.(N.S.) 


insulting  language  to  the  owner,  the   wife 
alone  can  sue  for  damages  sustained,  by  her 
on  account  of  indecent  and   insulting   lan- 
guage and  conduct.    For  the  purpose  of  sup- 
porting this  view  the  recent  changes  made 
by  the  Constitution  and  statutes  in  respect 
to  the  property  and  personal  rights  of  mar- 
ried  women  are    relied   upon.     We   cannot 
think  that,  because  the  property  rights   of 
the  wife  have  been  enlarged,  and  her  ri^ht 
to  sue  alone  for  injuries  to  her  person  and 
property    conferred,    the    right    and    duty 
of  the  husband  to  be  the  head  of  the  family, 
to  protect  the  honor  and  virtue  of  his  wife, 
or  to  recover  for  injuries  sustained  by   in- 
terference with  his  marital  rights,  have  been 
destroyed.     It  is  true  that,  as  held  by  this 
court,  while  he  may  be  reduced  to  a  mere 
steward  or  overseer  of  his  wife's  property, 
he  is  no  less  her  husband,  with  all  of  the 
rights  and  duties  incident  to  that  relation. 
That  which  degrades  or  destroys  her  honor 
must  affect  his.     It  cannot  be  that   if,  by 
permission  of  the  wife,  he  is  living  on  her 
land  as  his  home,  the  law  will  not  afford  him 
protection   against  and   damage  for   a  ma- 
licious wrong  done  to  him  through  his  wife. 
The  law  would  but  mock  him  if.  when  his 
home  is  invaded,  his  wife  insulted,  and  her 
virtue  assaulted,  it  gave  him,  for  such  in- 
juries, but  a  penny,  permitting  the  offender 
to  go  "scott  free."    If  in  the  bitterness  of  his 
wounded  spirit  he  sought  redress  by  viola- 
tion of  the  criminal  law,  subjecting  himself 
to   infamous  punishment,   the  sympathy  of 
his  fellow  men  would  be  but  little  comfort 
to  him.    No  man  can  long  retain  the  respect 
of  his  wife  and  children  if  he  does  not  seek  re- 
dress for  a  malicious  trespass  upon  his  home 
and  for  an  attempt  to  seduce  his  wife.    The 
ancient  law  declared:     ''A  patriarch  is  lord 
in  his  own  house  and  family,  and  no  person 
has  a  right  to  interfere  with  him;  not  even 
the   village   elder,   or  the   imperial   judge. *'^ 
Again  it  is  said:     '*The  house  father  was 
responsible  for  the  due  performance  of  his 
vacra   and   for   the   purity   of   his    ritual." 
States   grow    in   virtue   and   strength,   citi; 
zens  are  loyal  and  home  loving,  in  propor- 
tion as  the  unity  of  the  family  is  preserved. 
The  husband  and  father  is  recognized  as  the 
head  of  the  family;  the  wife  living  under 
his  protection  and  looking  to  him  to  guard 
her  person  and  honor  from  all  harm.     The 
husband  must  have  redress  for  wrongs  don*.' 
him  by   seeking   the  award  of  such  actual 
and  exemplary  damages  as  a  jury  may  find, 
to  be  proper,  rather  than  by  violating  the 
criminal   law. 

The  judgment  of  his  Honor  was  correct, 
and  must  be  aflirmed. 
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Entireties  —  trees  —  partition. 

A  wife  holding  land  by  entireties  with 
lier  husband  is  not  entitled  to  partition  of 
trees  cut  therefrom  by  him,  nor  of  lumber 
into  which  they  are  converted,  since  both 
are  seised  of  the  Entirety. 

(December  2,  1908.) 


APPEAL  by  plaintiffs  from  a  judcrment  of 
the  Superior  Court  for  Wilkes  County 
in  defendants'  favor  in  an  action  brought  to 
partition  certain  trees  and  lumber.  Af- 
firmed. 

Statement  by  Walker,  J.: 

The  plaintiffs  are  husband  and  wife  and 
were  at  the  time  of  the  transactions  herein- 
after mentioned.  The  .plaintiff  J.  M.  Jones, 
the  husband,  who  is  only  a  nominal  party  to 
the  action,  contracted  to  cut  certain  timber 
from  a  tract  of  land  owned  by  him  and  his 
wife  as  tenants  by  entirety  and  deliver  it  at 
the  defendant's  mill  for  a  price  fixed  in  the 


Case  Note.  —  Respective  rights  of  hus- 
band and  wife  to  the  income  or  prod- 
nets  from  an  estate  held  hy  the  en- 
tirety. 

The  general  rule,  under  the  common  law, 
'was  that  the  husband  had  full  control  of  the 
rents,  profits,  crops,  etc.,  from  an  estate  held 
hy  the  entirety  to  the  exclusion  of  the  wife, 
her  only  interest  being  a  right  to  support. 
16  Am.  &  Eng.  Enc.  Law,  p.  849.  Some 
•cases  hold  that  this  is  an  incident  to  the  es- 
tate, while  other  cases  hold  that  it  is  mere- 
ly a  part  of  the  husband's  common-law  mar- 
ital rights.  Under  the  common  law,  the  re- 
.suit  is  the  same. 

Thus,  in  Morrill  v.  Murrill,  138  Mich.  112, 
110  Am.  St.  Rep.  306,  101  N.  W.  209,  4  A.  & 
K.  Ann.  Cas.  1100,  it  was  held  that,  under 
the  common  law  that  prevailed  in  Michi- 
gan, a  wife  had  no  right  to  a  share  of  the 
•crops  growing  on  lands  held  by  her  and  her 
hushand  as  tenants  by  the  entirety.  The 
•court  said:  **I  think  it  unnecessary  to  de- 
termine whether  the  husband's  exclusive 
•control  of  these  crops  is  an  incident  of  es- 
tates by  entirety,  or  whether  .  .  .  it  is 
a  result  of  the  marital  unity.  If  it  is  an 
incident  of  estates  by  entirety,  then,  since, 
under  our  decisions,  estates  by  entirety  re- 
tnain  as  at  common  law,  that  right  continues 
to  belong  io  the  husband.  If  it  is  a  result 
of  the  marital  unity,  the  same  conclusion 
must  be  reached  because  we  have  held — as 
we  were  bound  to  hold — that  the  statute 
does  not  affect  the  marital  unity." 

But,  under  the  so-called  married  woman's 
acts,  which,  by  the  great  weight  of  authority, 
did  not  abolish  the  common-law  "estate  by 
the  entirety,"  this  question  is  important. 
If  the  husband's  control  over  the  products 
of  the  land  is  a  part  of  his  common -law 
rights,  then  there  can  scarcely  be  any  ques- 
tion but  that  such  control  has  been  de- 
fit roved,  and  each  party  becomes  entitled  to 
one  half  of  the  rents,  profits,  etc.  But,  if  that 
■control  is  an  incident  peculiar  to  the  form 
*  of  tenure,  then  it  would  appear  that  the 
husband's  control  would  continue,  for  it 
could  hardly  be  ^aid  that  the  tenancy  re- 
mains while  rights  merely  incidental  to  and 
flowing  from  the  tenancy  are  taken  away. 

This  phase  of  the  quention  was  not  before 
the  court  in  Jones  v.  Smitu  because  of  the 
i»L.R.A.(N.S.) 


particular  form  of  the  action  brought  by  the 
plaintiff,  the  court  merely  holding  that'  par- 
tition would  not  lie  for  the  logs  and  timber, 
and  that  the  severance  did  not  convert  the 
logs  and  timber  into  a  tenancy  in  common. 
;  But  in  Hiles  v.  Fisher,  144  N.  Y.  306,  30 
I  L.R.A.  305,  43  Am.  St.  Rep.  762,  39  N.  E. 
I  337,  it  was  held  that  the  common-law  right 
of  the  husband  to  the  entire  usufruct  of  an 
estate  by  the  entirety  during  the  joint  lives 
of  his  wife  and  himself  was  not  an  incident 
of  that  estate,  but  was  part  of  his  common- 
law  marital  rights;  and,  under  the  statute, 
the  rents  and  profits  of  an  estate  by  entire- 
ty during  the  joint  lives  of  husband  and  wife 
do  not  follow  the  nature  of  the  estate  in  re- 
spect to  their  disposal,  but  belong  to  them  in 
separate  moieties,  the  wife's  share  of  which 
is  within  the  general  statutory  provisions 
giving  married  women  power  to  control  and 
dispose  of  their  own  property.  And  the 
Hiles  Case  was  cited  with  approval,  and  fol- 
lowed, in  Messing  v.  Messing,  64  App.  Div. 
125,  71  X.  Y.  Supp.  717. 

And  in  Bilder  v.  Robinson  (X.  J.  Ch.)  67 
Atl.  828,  it  was  held  that,  since  the  married 
woman's  act,  a  wife  was  entitled  to  receive 
one  half  of  the  rents  and  profits  of  an  estate 
held  by  the  entirety. 

It  would  seem  that,  under  the  ruling  in 

I  the  Hiles  Case  and  those  holding  similarly, 

,  partition    would    lie,    as    the    parties    then 

would  be  tenants  in  comrmon  only,  as  to  the 

I  rents,  profits,  crops,  etc. 

I      In  Patton  v.  Rankin,  68  Ind.  245.  34  Am. 

I  Rep.  254,  it  was  held  that  a  crop  raised  by  a 

'  husband,  upon  land  held  by  the  husband  and 

j  wife  by  the  entirety  is  not  subject  to  levy 

and  sale  on  an  execution  against  the  hus- 

I  band,  as  a  crop  raised  on  the  land  is  held  in 

I  the  same  manner  and  subject  to  the  same 

law  as  the  land  itself.    It  will  be  noted  that, 

I  while  the  facts  in  this  case  differ  greatly 

'  from  those  in  Jonks  v.  Smith,  yet  the  cases 

I  agree  upon  the  point  that  the  incidents  of 

,  the  estate  attached  to  the  crops  after  they 

had  been  severed. 

There  is  but  little  direct  authority  upon 
this  subject,  but  a  few  cases  bearing  more  or 
leHrt  upon  the  general  question  may  lye  noted. 
Thus,  in  West  V.Aberdeen  &  R.  F.  R.  Co. 
140  N.  C.  620.  53  S.  E.  447,  6  A.  &  E.  Ann. 
Cas.  360,  a  wife  was  held  not  to  be  a  proper 
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contract.  Tlie  timber  was  cut  and  delivered 
to  defendant,  and  he  paid  for  the  same.  It 
was  agreed  by  the  parties  that  the  timber 
should  be  sold  and  the  proceeds  of  sale 
should  be  held  subject  to  the  decision  in  this 
case.  This  action  was  brought  by  the  feme 
plaintiiT  for  a  partition  of  the  lumber  into 
which  the  cut  timber  had  been  sawed.  The 
allegation  of  the  petition  is  that  she  and 
the  defendant  are  tenants  in  common;  each 
owning  a  one-half  interest  in  the  lumber. 
The  petitioner  asks  for  a  sale  of  the  prop- 
erty in  order  that  there  may  be  an  equal 
division  between  the  parties.  The  court  sug- 
gested that  the  feme  plaintiff  might  amend 
and  sue  for  her  share  of  the  money  due  for 
the  timber.  This  she  declined  to  do,  but  in- 
sisted on  her  right  to  recover  according  to 
the  allegations  of  her  petition.  The  court 
then  intimated  that  she  could  not  recover, 
whereupon  she  submitted  to  a  nonsuit  and 
appealed. 


I      Mr.  "W.  W.  Barber  for  appellants. 

Messrs.  Fin  ley  St  Hendren,  for  appel- 
lees: 

The  feme  plaintiff  is  not  entitled  to  re- 
cover one  half  the  lumber  by  virtue  of  her 
right  as  tenant  by  the  entirety  with  her 
husband. 

Simonton  v.  Cornelius,  98  N.  C.  433,  4 
S.  E.  38;  9  Am.  k  Eng.  Enc.  Law.  p.  851. 

'      Walker,  J.,  delivered  the  opinion  of  th« 
; court: 

,      The  plaintiffs  as  husband  and  wife  were 
I  seised  of  the  land,  including  the  timber,  not 
,  properly  as  joint  tenants  or  tenants  in  com- 
mon, but  as  tenants  by  entirety,  for,  being- 
considered  as  one  person  in  law,  they  cannot 
take   the  estate  in  moieties,  but  both   are 
seised  of  the  entirety,  that  is  per  tout  ct 
non  per  my,  the  consequence  of  which  is  that 
neither  the  husband  nor  the  wife  can  dia- 
t  pose  of  any  part  without  the  assent  of  the 


party  in  an  action  for  damages  to  timber 
on  any  estate  held  by  the  entirety,  as  the 
husband  was,  during  coverture,  entitled  to 
the  full  control  and  the  usufruct  of  the 
land  to  the  exclusion  of  the  wife.  But  in 
Fairchild  v.  Chastelleux,  1  Pa.  St.  176,  44 
Am.  Dec.  117,  in  which  the  facts  were  very 
similar,  it  was  held  that,  while  the  husband 
had  full  control  over  the  estate,  it  was  in  his 
election  whether  he  should  Join  his  wife  with 
him  in  the  action  for  damages. 

And.  in  an  action  by  a  wife  for  trespass  in 
entering  lands  held  by  her  and  her  husband 
by  the  entirety  and  removing  sand  therefrom 
under  an  alleged  contract  with  tlie  husband, 
it  was  held,  in  Cox  v.  St.  I^uis,  M.  &  S.  E. 
R.  Co.  123  Mo.  App.  356,  100  S.  W.  1000, 
that,  under  the  statutes  of  the  state,  the  wife 
could    sue   for   the   entire   damage. 

In  Bynum  v.  Wicker,  141  N.  C.  05,  115 
Am.  St'  Rep.  675,  53  S.  E.  478,  it  was  held 
that,  while  a  husband  could  mortgage  or  con- 
vey an  estate  held  by  the  entirety, — that  is, 
convey  the  right  to  receive  the  rents  and 
profits,  and  neither  husband  nor  wife  had  any 
right  to  interfere  with  the  mortgagee's  pos- 
session— yet  one  claiming  under  a  convey- 
ance from  the  husband  had  no  right  to  cut 
timber  thereon,  and  an  injunction  restrain- 
ing him  from  such  cutting  would  be  grant- 
ed. 

In  Thornley  v.  Thornley  [1803]  2  Ch.  233, 
it  was  held  that,  where  husband  and  wife 
hold  an  estate  by  entirety,  the  husband  was 
entitled  to  receive  the  rents  during  cover- 
ture; but,  upon  a  divorce  taking  place,  the 
husband's  right  to  receive  the  rents  which 
existed  during  the  coverture  came  to  an  end. 

Where  a  husband  aba'hdons  his  wife  and 
leaves  her  in  possession  of  premises  held  by 
them  by  the  entirety,  it  was  held,  in  O'Con- 
nor V.  McMahon,  54  Hun,  66,  7  N.  Y.  Supp. 
225,  that  his  act  in  conveying  an  undivided 
one  half  of  the  estate  to  a  third  person  was 
19L.R.A.(N.S.) 


inoperative,  and  did  not  give  to  such  grantee 
a  right  to  any  of  the  crops,  or  to  the  use 
or  possession  of  the  land. 

Some  cases  containing  dicta  as  to  the 
rights  of  the  parties  at  common  law  may  be 
cited. 

Thus,  in  Barber  v.  Harris,  15  W>nd.  615. 
which  was  an  action  in  ejectment,  the  court 
said:  "During  the  life  of  the  husband  he 
undoubtedly  has  the  absolute  control  of  the 
estate  of  the  wife,  and  can  convey  or  mort- 
gage it  for  that  period.  By  marriage,  he  ac- 
quires during  coverture  the  usufruct  of  all 
her  real  estate  which  she  has  in  fee  simple, 
fee  tail,  or  for  life."  And  this  statement 
was  quoted  with  approval  in  Bennett  v. 
Child,  19  Wis.  362,  88  Am.  Dec.  692,  which 
was  an  action  to  restrain  the  sheritf  from 
deeding  property  sold  under  an  execution, 
and  in  Pray  v.  Stebbins,  141  Mass.  219,  55 
Am.  Rep.  462,  4  N.  E.  824,  which  was  an  ac- 
tion upon  a  lease  given  by  a  husband  alone. 

And  in  Hemingway  v.  Scales,  42  Miss.  1, 
2  Am.  Rep.  586,  97  Am.  Dec.  425,  which  waa^ 
an  action  in  ejectment,  it  was  held  that  the 
husband  might,  during  coverture,  do  what  he 
pleased  with  the  rents  and  profits  of  an  es- 
tate held  by  the  entirety;  but  he  could  not 
dispose  of  any  part  of  the  inheritance  with- 
out the  wife's  concurrence. 

So,  in  Simonton  v.  Cornelius,  98  N.  C. 
433,  4  S.  E.  38,  in  a  proceeding  to  impeach 
a  deed,  the  court  said:  "So,  too,  the  fruita^ 
accruing  during  their  joint  lives  would  be- 
long to  the  husband,  when,  by  separation 
from  the  land,  they -become  personal  proper- 
ty, jure  mariii,  as  when  personal  goods  re- 
duced into  possession  b«»come  his,  even  when 
the  wife  was  sole  owner,  under  the  law  as  it 
then  was." 

Upon  the  general  subject,  Tenancy  by  en- 
tireties, see  note  to  Uiles  v.  Fisher^  30^ 
L.RA.  305. 
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other,  but  the  whole  must  remain  to  the  sur- 
vivor. 2  BI.  Com.  182.  In  1  Washburn  on 
Real  Property,  5th  ed.  p.  706,  it  is  said: 
'*A  still  more  peculiar  joint  estate  is  that 
which  belongs  to  a  husband  and  wife,  where 
the  same  is  conveyed  to  them  as  such.  If  a 
man  and  woman,  tenants  in  common,  marry, 
they  still  continue  to  hold  in  common;  but, 
if  the  estate  is  conveyed  to  them  originally 
as  husband  and  wife,  they  are  neither  ten- 
ants in  common  nor  properly  joint  tenants, 
though  having  the  right  of  survivorship,  but 
are  what  are  called  tenants  by  entirety.  While 
such  estates  have,  like  a  joint  tenancy,  the 
quality  of  survivorship,  they  differ  from 
that  in  this  essential  respect,  that  neither 
can  convey  his  or  her  interest  so  as  to  af- 
fect the  right  or  survivorship  in  the  other. 
They  are  not  seised,  in  the  eye  of  the  law, 
of  moieties,  but  of  entireties.  In  such  cases, 
the  survivor  does  not  take  as  a  new  ac- 
quisition, but  under  the  original  limitation, 
his  estate  being  simply  freed  from  participa- 
tion by  the  other,  so  that  if,  for  instance, 
the  wife  survives  and  then  dies,  her  heirs 
would  take  to  the  exclusion  of  the  heirs 
of  the  husband.  Nor  can  partition  be  made 
of  the  estate."  See  also  11  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  49;  West  v.  Aberdeen  & 
R.  F.  R.  Co.  140  N.  C.  620,  53  S.  E. 
477,  6  A.  &  E.  Ann.  Cas.  360;  Bynum  v. 
Wicker,  141  N.  C.  95,  115  Am.  St.  Rep. 
675.  63  S.  E.  478;  Bruce  v.  Nicholson,  109 
N.  C.  204,  20  Am.  St.  Rep.  562,  13  S.  E. 
790;  2  Kent,  Com.  133.  The  nature,  inci- 
dents, and  properties  of  this  estate  by  en- 
tirety were  not  changed  by  the  provisions 
of  the  Constitution  relating  to  married  wo- 
men. Long  V.  Barnes,  87  N.  C.  329.  As  the 
plaintiffs  were  thus  seised  of  the  timber,  its 
severance  from  the  land  by  cutting  it  did 
not  convert  the  estate  in  the  trees,  when 
severed,  or  in  the  lumber  cut  from  the  logs, 
into  a  tenancy  in  common,  nor  is  the  feme 
plaintiff,  by  reason  of  the  severance,  entitled 
to  maintain  this  action  for  partition.  If 
she  could  have  enjoined  the  husband  from 
cutting  the  timber,  under  the  principle 
st&ted  in  Bynum  v.  Wicker,  supra,  she  is 
certainly  not  entitled  to  have  a  partition  of 
the  lumber,  into  which  the  timber  had  been 
converted,  no  more  than  she  would  have 
been  entitled  to  partition  of  the  land  or  the 
trees  standing  or  growing  thereon.  This 
is  the  only  question  before  us,  as  the  feme 
plaintiff  insisted  upon  her  legal  right  to 
partition  as  alleged  and  asserted  in  her 
petition. 

The  intimation  of  the  court  was  correct, 
and  therefore  the  nonsuit,  to  which  the 
plaintiff  submitted  in  deference  thereto, 
must  stand.  It  may  be  that  the  present 
state  of  the  law  as  to  married  women,  un- 
der th^  Constitution  and  statutes^  and  a 
19L.R.A.(N.S.) 


wise  public  policy,  call  for  a  change  in  the- 
incidents  and  properties  of  this  anomalous 
estate  (tenancy  by  entirety),  so  that  it 
may  be  turned  into  a  tenancy  in  common ; 
but  this  is  a  question  which  addresses  itself 
to  the  legislature,  and  not  to  us. 
No  error. 
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HELMA  LOWE,  Respt., 

V. 

OLE  ABRAHAMSON  et  al.,  Appts. 
(—  N.  D.  —,  119  N.  W.  241.) 

"Farm    laborer"  —  domestic  —  lien. 

A  woman,  employed  in  a  family  living  up- 
on a  farm,  who  does  ordinary  housowork 
and  assists  in  cooking  meals  for  laborers- 
doing  the  farm  work,  is  not  a  "farm  labor- 

Headnote  by  Mobgan,  Ch.  J. 


Case  Note.  —  Who  is  a  **farfn**  or  **ag- 
riculturaV*  laborer  within  statute 
giving  lien? 

One  employed  in  making  sugar  upon  a 
plantation  is  within  a  statute  giving  a  lien 
to  plantation  laborers.  Saloy  v.  Dragon,  37" 
La.  Ann.  71. 

But  one  employed  in  making  repairs  up- 
on a  sugar-grinding  house  and  the  macliin- 
ery  therein,  as  well  as  acting  as  watchman, 
is  not  within  such  statute.     Ibid. 

Nor  is  one  within  such  statute  who  is 
employed  by  a  sugar  refining  company  to 
weigh  and  load  sugar  cane  upon  cars,  and 
who  hires  others  to  do  the  labor  connected 
therewith,  as  he  is  an  independent  contract- 
or. Fortier  v.  Delgado,  59  C.  C.  A.  180,  122 
Fed.  604. 

So,  an  overseer  is  not  within  a  statiite^ 
giving  agricultural  laborers  a  lien  for  la- 
bor.    Isbell  V.  Dunlap,  17  S.  C.  581. 

And  one  who,  with  his  machinery  and 
servants,  threshes  grain  for  another,  al- 
though present  directing  and  assisting  there- 
in, is  not  within  a  statute  giving  a  lien  to 
any  person  "who  shall  do  labor  upon  any 
farm,  ...  or  harvesting,  or  laboring 
upon,  or  securing,  or  assisting  in  securing, 
or  housing  any  crop  or  cfops  sown  or  raised' 
thereon.**  Mohr  v.  Clark,  3  Wash.  Terr.  440^ 
19  Pac.  28. 

However,  one  employed  to  cut  and  stack 
hay  is  within  a  statute  similar  to  that  last 
mentioned.  Beckstead  v.  Griihth,  11  Ida- 
ho, 738,  83  Pac.  764. 

A  similar  question  is  presented  in  Row- 
ley V.  Ellis,  197  Mass.  391,  83  N.  E.  1103, 
where  it  was  held  that  a  farm  foreman  who- 
has  charge  of  the  laborers  thereon  is  a 
"farm  laborer'*  within  the  Massach\isetts 
employers*  liabilit\'  act  relieving  a  master 
for  injuries  received  by  such. 

As  to  who  are  laborers  or  employees  gen- 
erally, within  the  meaning  of  a  statute  giv- 
ing a  preference  to  such,  see  note  to  Tod  v.. 
Kentucky  Union  R.  Co.  18  L.R.A.  306. 
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•or"  within  tlie  meaning  of  §  8277,  Rev. 
Codes  1005,  giving  a  lien  for  tiie  wages  of 
farm  laborers. 

(December  31,  1008.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Ransom  Coun- 
ty in  plaintiiTs  favor  in  an  action  to  fore- 
■close  a  farm  laborer's  lien.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  A.  Curtis  for  appellant. 

Messrs.  Rourke  &  Kvello,  for  respond- 
ent: 

Complainant  is  a  farm  laborer  within  the 
meaning  of  the  statute. 

Lane  v.  Archambault,  64  Minn.  420,  58 
Am.  St.  Rep.  545,  67  N.  W.  348;  Winslow 
V.  Urquhart,  39  Wis.  260. 

Morican,  Ch.  J.,  delivered  the  opinion  of 
Ihe  court: 

This  is  an  action  for  the  foreclosure  of  a 
farm  laborer's  Men,  and  is  jointly  brought 
.against  the  owner  of  the  land  and  his  ten- 
ant. The  complaint  alleges  that  the  plain- 
tiff rendered  services  to  the  defendant  Ole 
Abrahamson,  who  rented  the  premises,  in 
"the  capacity  of  a  farm  laborer,  at  the  agreed 
price  of  $5  per  week;  that  such  services 
-were  performed  upon  land  which  is  specific- 
ally described  in  the  complaint,  and  the 
crop  which  was  raised  upon  said  land  is 
also  specifically  described  therein.  The  re- 
lief demanded  is  that  plaintiff's  right  to 
a  laborer's  lien  be  established,  and  that  such 
Hen  be  foreclosed,  and  that  she  be  paid  the 
amount  due  her  for  such  services,  to  wit, 
the  sum  of  $61.70,  together  with  her  costs 
and  disbursements.  In  the  claim  for  a  lien 
filed  by  plaintiff  it  is  stated  that  she  "per- 
formetl  services  in  the  capacity  of  a  kitchen 
laborer."  The  answer  denies  that  the  plain- 
tiff performed  any  services  in  the  capacity 
of  a  farm  laborer,  and  denies  that  any  valid 
laborer's  lien  was  filed.  After  a  trial  the 
court  made  findings  of  fact  and  conclusions 
of  law  in  favor  of  the  plaintiff,  and  ordered 
a  sale  of  the  grain  raised  upon  the  land  to 
satisfy  the  plaintiff's  lien  for  services  as  a 
farm  laborer,  together  with  costs  and  dis- 
bursements. The  defendant  Thomas  Casey, 
the  owner  of  the  land,  has  appealed  from 
said  judgment,  and  demands  a  trial  de  noi^o 
under  the  provisions  of  §  7229,  Rev.  Codes 
1905. 

The  sole  question  presented  on  the  ap- 
peal is  whether  the  plaintiff  is  entitled  to  a 
lien  as  a  farm  laborer  upon  the  crops  raised 
upon  the  land  upon  which  her  employer 
lived  and  resided,  and  for  whom  she  was 
working  as  a  servant  from  July  28th  to 
November  8,  1906. 

The  evidence  as  to  the  contract  under 
19L.R.A.(N.S.) 


which  slie  was  employed,  and  as  to  the  serv- 
ices which  she  performed,  is  as  follows: 

Q.  What  were  her  labors  on  the  farm? 

A.  She  done  kitchen  work,  cooking  and 
washed   dishes. 

Q.  You  had  a  quite  a  number  of  men 
there  ? 

A.  Yes,  sir. 

Q.  How  big  a  force? 

A.  I  had  4  or  5  men  most  of  the  time, 
and  Mr.  Casey  had  a  couple  men  there  at 
the  same  time. 

Q.  And  she  cooked  for  all  these  parties? 

A.  Yes,  sir. 

Q.  And  prepared  all  the  meals  also? 

A.  Yes,  sir. 

Q.  That  is  what  you  kept  her  fort 

A.  Y'es,  sir. 

On  cross-examination  the  witness  stated: 

Q.  Mrs.  Abrahamson  done  some  of  the 
work  around  the  house  ? 

A.  Y'es,  sir, 

Q.  In  fact  did  just  as  much  as  Helma 
[the  plaintiff]  ? 

A.  Not  much  of  the  cooking,  but  she 
helped  quite  a  lot. 

Q.  Mrs.  Lee  was  there? 

A.  Y'es,  sir. 

Q.  Uelma  Lowe  is  a  girl? 

A.  Y'es,  sir. 

Q.  And  all  the  work  she  did  was  in  the 
kitchen  and  around  the  house? 

A.  Yes,  sir. 

That  is  all  of  the  testimony  in  regard  to 
the  character  of  the  work  performed  by  the 
plaintiff,  as  testified  to  by  her  employer,  the 
defendant  Abrahamson.  The  statute  under 
which  the  lien  is  claimed  is  chapter  63,  §  1, 
p.  87,  Laws  1895  (Rev.  Codes  1895,  §  4826). 
being  §  6277,  Rev.  Codes  1905,  and,  so  far 
as  applicable,  is  as  follows:  "Any  person 
who  performs  services  for  another  in  the 
capacity  of  farm  laborer  between  the  Ist 
day  of  April  and  the  Ist  day  of  December  of 
any  year  shall  have  a  lien  on  all  crops  of 
every  kind,  grown,  raised,  or  harvested  by 
the  person  for  whom  the  services  were  per- 
formed during  said  time,  as  security  for 
the  payment  of  any  wages  due  or  owing  to 
such  persons  for  services  so  performed,  and 
said  lien  shall  have  priority  over  all  other 
liens,  cnattel  mortgages,  or  encumbrances, 
excepting,  however,  seed  grain  and  thresh- 
ers' liens."  Without  a  statute  giving  such 
a  Hen  or  a  special  contract,  farm  laborers 
would  not  be  entitled  to  a  lien  upon  the 
crops,  and  must  rely  upon  the  personal 
responsibility  of  the  landlord  or  cropper 
for  their  pay.  The  statute  was  passed  to 
secure  farm  laborers  against  irresponsible 
landlords,  and  against  i^e  liens  of  imple- 
ment dealers,  which  often  >overed  the  whole 
crop.     We  must  look  to   {^  terms  of  the 
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statute  to  ascertain  who  are  entitled  to 
avail  themselves  of  its  provisions.  It 
should  be  liberally  construed  to  give  effect 
to  the  intent  of  the  legislature  in  enacting 
it.  Its  provisions  should  not  be  restricted 
or  added  to,  as  it  is  the  sole  function  of 
the  legislature  to  say  to  whom  this  special 
lien  shall  be  given. 

The  general  principle  of  construction  that 
statutes  in  derogation  of  the  common  law 
are  to  be  strictly  construed  can  have  no 
application  in  this  state,  as  §  6724,  Rev. 
CodcH  1905,  expressly  provides  that  the  pro- 
visions of  the  Code  shall  '*be  liberally  con- 
strued with  a  view  to  effect  its  objects  and 
to  promote  justice."  Section  6691,  Rev. 
Codes  1905,  provides  that,  except  when  de- 
fined or  explained  in  the  statute,  the  "words 
used  in  any  statute  are  to  be  understood  in 
their  ordinary  sense,  except  when  a  contrary 
intention  appears,"  etc.  Whether  the  plain- 
tiff is  entitled  to  a  lien  under  said  §  6277 
depends  upon  the  meaning  or  construction 
to  be  given  to  the  words  "farm  laborer"  as 
used  therein.  As  ordinarily  understood,  a 
farm  laborer  is  one  who  labors  upon  a  farm 
in  raising  crops,  or  doing  general  farm 
work.  As  commonly  accepted,  we  think  the 
words  do  not  include  those  engaged  in 
domestic  work.  They  refer  to  work  per- 
formed directly  in  connection  with  the  crops 
raised  on  the  farm.  Under  the  evidence,  it 
appears  that  the  plaintiff  did  no  work  ex- 
cept in  the  house.  She  did  the  cooking  for 
four  or  five  men  who  were  working  on  the 
farm  for  Abrahamson.  and  for  two  other 
men  who  were  working  for  Casey.  It  does 
not  appear  that  the  persons  working  for 
Casey  did  any  work  for  Abrahamson,  or  in 
connection  with  the  crop  on  the  farm.  We 
think  that  the  legislative  intention  was  to 
secure. only  fhose  persons  whose  work  is 
directly  connected  with  the  raising  of  the 
crops.  If  the  plaintiff  be  given  a  lien  upon 
the  crop  in  this  case,  it  will  result  in  her 
receiving  pay  out  of  the  crop  for  some  serv- 
ices that  were  not  even  remotely  connected 
with  the  crop,  or  contributed  in  any  way  to 
the  bringing  of  the  same  into  existence. 
We  do  not  think  that  the  work  done  by 
plaintiff  can  be  classed  as  farm  labor  with- 
in the  meaning  of  the  lien  law.  Although 
the  statute  is  to  be  liberally  construed  to 
secure  a  lien  in  favor  of  persons  who  have 
labored  upon  the  farm,  we  are  satisfied  that 
it  was  not  intended  to  include  those  within 
its  provisons  whose  work  was  only  indi- 
rectly connected  with  the  crop.  We  find 
this  construction  sustained  under  somewhat 
similar  statutes  in  McCormick  v.  I^s  An- 
geles City  Water  Co.  40  Cal.  18.5;  Sullivan's 
Appeal.  77  Pa.  107;  Allen's  Appeal.  81*  Pa. 
302;  Boisot,  Mechanics'  Liens,  §  111.  Re- 
19L.R.A.(N.S.) 


^pondent  relies  on  W^inslow  v.  Urquhart,  39 
Wis.  260,  and  Breault  v.  Archambault,  64 
Minn.  420,  58  Am.  St.  Rep.  545,  67  N.  \\. 
348,  as  sustaining  her  right  to  a  lien  under 
the  facts  of  this  case.  These  cases  sustain 
the  right  of  a  cook  in  a  logging  camp  to  a 
lien  upon  the  logs  that  were  cut  or  banked 
by  the  crews  for  whom  the  cooks  prepared 
the  meals.  In  these  cases  the  cooks  went 
into  the  logging  camps,  as  members  of  log- 
ging crews,  and  did  no  other  work,  except 
to  cook  for  them.  In  this  case  the  plaintiff 
did  other  work  besides  cooking,  and  cooked 
for  others  than  the  farm  laborers.  Under 
the  evidence  as  to  the  work  performed  by 
the  plaintiff,  we  are  satisfied  that  she  was 
not  a  farm  laborer  within  the  provisions  of 
said  lien  statute. 

The  judgment  is  reversed  and  the  action 
dismissed. 

All  concur. 


OKIiAHOMA   SUPREME   COURT. 

RX    PARTE    WILLIAM    CLENDEXNING. 

(—  Okla.  — ,  97  Pac.  650.) 

Criminal    conviction  —  suspended    sen- 
tence—Jurisdiction to  commit. 

When  a  judgment  of  imprisonment  is  im- 
posed by  a  court  on  plea  of  guilty  or  convic- 
tion in  a  criminal  case,  and  the  same  is  not 
stayed  as  provided  by  law,  the  defendant 
should  forthwith  be  committed  to  the  proper 
officer  for  incarceration;  and  where  this 
is  not  done,  and  the  court  makes  an  order 
under  which  the  defendant  is  discharged 
from  custody,  it  has  no  power  or  jurisdic- 
tion, after  the  lapse  of  the  time  involved  in 
the  sentence,  and  after  the  term,  to  issue 
commitment  on  such  judgment. 

(Williams,  Ch.  J,,  dissents.) 

(September   11,    1908.) 

Headnote  bv  Duxx,  J. 


C€ise  Note,  —  Power  to  eommit  after  cj- 
piration  of  tertn  of  sentence. 

This  note  does  not  include  the  distinct, 
though  kindred,  questions  as  to  the  right  to 
suspend  sentence  or  to  commit  for  the  re- 
mainder of  a  suspended  sentence  before  the 
expiration  of  its  term.  It  also  excludes  those 
cases  where  actually  there  was  no  sentence 
imposed,  but  sentence  was  postponed,  which 
proceeding  is  often,  but  rather  inaccurately, 
called  a  suspension  of  sentence. 

I'pon  the  question  as  thus  indicated  there 
is  but  little  authority,  and  that  little  is 
far  from  being  in  accord  with  the  Clexden- 
MXo  Case.  It  is  true  that  the  conclusion 
reached   in   that   case   is   supported    by   Re 
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APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  petitioner 
from  the  custody  of  Henry  Clay  King,  sher- 
iff of  Creek  County,  to  which  he  had  been 
committed  upon  the  alleged  happening  of  a 
contingency  named  in  a  suspended  sentence. 
Petitioner  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wade  S.  Stanfleld  and  Bar- 
num  &  McGraw  for  petitioner. 

Messrs.  Charles  West,  Attorney  General, 
and  W.  C.  Reeves  for  the  State. 

Dunn,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  an  original  proceeding  in 
habeas  corpus,  brought  by  William  Clenden- 
ning,  who  alleges  that  he  is  unlawfully  re- 
strained and  deprived  of  his  liberty  by  Hen- 
ry Clay  King,  a  sheriff  of  Creek  county, 
state  of  Oklahoma.  From  the  record  in  the 
case  we  gather  that  on  December  16,  1907, 
the  defendant  was  brought  in  to  the  county 
court  of  that  county,  and  in  case  No.  15 
the  following  judgment  was  entered  against 
him:  "Defendant  appeared  in  person,  but 
without  attorney,  and  entered  a  plea  of 
guilty  of  selling  intoxicating  liquors,  where- 
upon the  court  ordered  that  he  be  fined  $50 
and  pay  costs,  amounting  to  $4.15,  a  total 
of  $54.15,  and  to  be  committed  to  jail  until 
said  fine  and  costs  are  paid;  and  it  was 
further  ordered  by  the  court  that  defend- 
ant be  confined  in  the  county  jail  for  a 
period  of  thirty  days,  said  sentence  to  be 


suspended  on  good  behavior."  Thereafter, 
and  on  January  21,  1908,  the  defendant  wa» 
again  arraigned  before  the  court  of  said 
county  in  case  No.  68,  charged  with  the 
same  offense,  when  the  court  entered 
against  him  the  following  judgment:  "De- 
fendant waived  arraignment  and  entered 
a  plea  of  guilty,  whereupon  the  court  or- 
dered that  he  pay  a  fine  of  $75  and  costs, 
and  that  he  be  given  thirty  days  in  jail; 
jail  sentence  suspended  during  good  behav- 
ior. Fine  and  costs  were  paid,  and  defend- 
ant was  conditionally  discharged  as  shown 
above."  In  neither  of  these  cases  was  com- 
mitment issued. 

Thereafter,  and  on  June  27,  1908,  after 
the  expiration  of  the  terms  of  court  at 
which  both  of  the  foregoing  judgments  were 
rendered,  and  after  the  expiration  of  about 
five  months  from  the  date  on  which  the 
last  judgment  was  rendered,  and  six  months 
subsequent  to  the  date  of  the  first,  the  court 
pronounced  the  following  judgment  in  case 
No.  68:  "Now,  on  this  27  th  day  of  June^ 
A.  D.  1908,  the  same  being  one  of  the  judi- 
cial days  of  the  regular  May,  A.  D.  1908, 
term  of  this  court,  the  above  matter  came 
on  to  be  heard,  and  it  appearing  to  the 
court  that  on  the  21st  day  of  January,  A.  D. 
1908,  said  defendant  was,  by  judgment  of 
this  court  then  and  there  rendered,  ad- 
judged, ordered,  and  decreed  to  be  im- 
prisoned in  the  county  jail  of  Creek  county^ 
Oklahoma,  and  it  further  appearing  to  the 


Strickler,  51  Kan.  700,  33  Pac.  620;  Tuttle 
v.  Lang,  100  Me.  123,  60  Atl.  892,  both  of 
which  are  sufficiently  set  forth  in  that 
opinion,  and  by  Re  Webb,  89  Wis.  354,  27 
L.R.A.  356,  46  Am.  St.  Rep.  846,  62  N.  W. 
177,  in  which  it  was  held  that  an  order  com- 
mitting a  defendant  to  serve  a  sentence  pre- 
viously pronounced,  but  suspended,  made 
after  the  term  of  imprisonment  named  in 
the  sentence  had  expired,  was  void  for  want 
of  jurisdiction. 

On  the  other  hand,  in  Ex  parte  Collins 
(Cal.  App.)  97  Pac.  188,  in  which  a  commit- 
ment upon  a  suspended  sentence  after  the 
term  thereof  had  expired  was  upheld,  the 
court  said :  "The  time  at  which  a  judgment 
or  sentence  shall  be  carried  into  execution 
forms  no  part  of  the  judgment  of  the  court. 
.  .  .  The  expiration  of  time  without  im- 
prisonment is  in  no  sense  an  execution  of  the 
sentence.  .  .  .  Where  the  convicted  de- 
fendant is  at  liberty  and  has  not  served  his 
sentence,  if  there  be  no  statute  to  the  con- 
trary, he  may  be  rearrested  as  an  escape, 
and  ordered  into  custody  upon  the  unexecut- 
ed judgment." 

The  last  case  was  relied  upon  in  Mann  v. 
People,  16  Colo.  App.  475,  66  Pac.  452,  in 
which  mandamus  issued  to  a  justice  of  the 
peace  to  compel  him  to  issue  a  writ  of  com- 
mitment upon  a  sentence  rendered  by  him, 
19L.R.A.(N.S.) 


the  court  saying  that  it  was  immaterial  that 
the  time  since  the  sentence  which  was  sought 
to  be  enforced  exceeded  the  length  of  the 
sentence. 

And  that  a  court  may  commit  upon  a  sus- 
pended sentence  even  after  the  term  thereof 
has  expired  finds  support  also  in  Svlvester 
V.  State,  65  N.  H.  193,  20  Atl.  954;'  Weber 
V.  State,  58  Ohio  St.  616,  41  L.R.A.  472,  51 
N.  E.  116;  and  Fults  v.  State,  2  Sneed,  232^ 
sufficiently  set  forth  in  Ex  parte  Clen'den- 
NiNO,  though  the  court  in  that  case  seeks  to 
distinguish  the  last  two  of  these  case«i. 

Authority  for  this  conclusion  would  also 
seem  to  be  found  in  State  v.  Cockerham, 
24  N.  C.  (2  Ired.  L.)  204,  in  which  an  order 
of  commitment  was  upheld,  though  the  de- 
fendant had  been  at  liberty  until  the  term 
of  his  sentence  had  elapsed;  but  it  does  not 
appear  whether  such  sentence  had  been  sus- 
pended, or  how  it  came  that  the  defendant 
was  at  liberty. 

For  a  discussion  of  the  question  of  the 
power  to  impose  in  pardon  conditions  ex- 
tending beyond  the  term  of  sentence,  see  the 
case  note  to  Ex  parte  Prout,  5  L.R.A.(N.S.) 
1064:  as  to  the  question  whether  the  time 
a  prisoner  is  out  on  parole  or  conditional 
pardon  is  to  be  deducted  from  the  term  of 
his  sentence,  see  case  note  to  Scott  v.  Chi- 
chester, 16  L.R.A.(N.S.)  304. 
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court  that  said  jail  sentence  was  suspended 
on  good  behavior  of  said  defendant,  and  it 
now  appearing  to  the  court,  from  the  rec- 
ords of  this  court,  that  the  behavior  of  said 
defendant  has  not  been  good  since  said  21st 
day  of  January,  1908,  the  suspension  of  said 
jail  sentence  is  hereby  set  aside  and  an- 
nulled, and  said  judgment  of  this  court  is 
hereby  this  day  ordered  enforced,  and  the 
said  defendant  is  committed  to  the  custody 
of  the  sheriff  of  Creek  county,  Oklahoma, 
for  imprisonment  in  said  jail  for  thirty 
days  from  and  after  the  date  hereof,  in  con- 
formity with  said  judgment  of  this  court, 
rendered  as  aforesaid,  on  said  21st  of  Jan- 
uary, A.  D.  1908.  To  all  of  which  action  of 
the  court  the  defendant  excepts.  Whereup- 
on said  defendant  prayed  an  appeal  to  the 
supreme  court  of  Oklahoma,  which  was  by 
this  court  denied,  and  the'  defendant  then 
and  there  duly  excepted.  Whereupon  said 
defendant  asked  the  court  to  fix  the  amount 
of  appeal  bond,  which  was  by  the  court  de- 
nied, to  which  the  defendant  excepted." 
Aiid  immediately  thereafter,  and  on  the 
same  day,  the  court  rendered  the  following 
judgment  in  case  No.  17:  "Now,  on  this  27th 
day  of  June,  a.  d.  1908,  the  same  being  one 
of  the  judicial  days  of  the  regular  May, 
A.  D.  1908,  term  of  this  court,  the  above 
matter  came  on  to  be  heard,  and  the  same 
action  was  taken  herein  as  in  No.  68,  Crim- 
inal, except  that  the  sentence  herein  was, 
by  the  court,  allowed  to  be  concurrent  with 
the  sentence  in  said  No.  68,  Criminal." 

Upon  this  action  by  the  court  and  the 
commitment  issued  thereunder,  the  defend- 
ant was  taken  into  custody,  and  this  writ 
was  by  him  sued  out  to  regain  his  liberty. 
He  contends  that  after  the  expiration  of  the 
term  at  which  the  judgments  were  rendered, 
and  after  the  expiration  of  the  time  within 
which  they  would  or  could  have  been  served, 
in  the  absence  of  escape  on  his  part,  or  any 
appeal  or  other  lawful  procedure  taken  to 
stay  the  same,  the  court  lost  jurisdiction  to 
issue  commitment  thereon  and  to  require 
their  enforcement  by  his  imprisonment. 
This  raises  the  question  of  whether  or  not 
a  court,  after  delivering  its  judgment  and 
sentence  in  a  criminal  case,  may  stay  the 
same,  in  the  absence  of  appeal  or  other  legal 
proceedings  taken,  looking  to  its  modifica- 
tion, and  after  the  term  at  which  it  was 
rendered  has  expired,  and  after  the  time 
embraced  therein  has  elapsed,  whether  it 
has  jurisdiction  to  then  issue  commitment 
in  execution  of  its  judgment,  and  incarcer- 
ate the  defendant  thereunder.  In  support 
of  the  action  taken  by  the  court  we  are 
cited  by  the  attorney  general  to  a  number 
of  authorities.  Those  which  most  nearly 
touch  the  proposition,  and  upon  which  he 
most  strongly  relies,  are  as  follows:  Allen 
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v.  State,  Mart.  &  Y.  294 ;  Fults  v.  State,  2 
Sued,  232;  Sylvester  v.  State,  65  N.  H.  193, 
20  Atl.  954;  State  v.  Hatley,  110  N.  C.  522, 
14  S.  E.  751;  People  ex  rel.  Forsyth,  v. 
Court  of  Sessions,  141  N.  Y.  288,  23  L.R.A. 
856,  36  N.  E.  386;  Weber  v.  State,  58  Ohio 
St.  616,  41  L.R.A.  472,  51  N.  E.  116. 

The  case  of  Allen  v.  State,  supra,  was  one 
decided  by  the  supreme  court  of  Tennessee. 
Allen  was  convicted  of  the  crime  of  man- 
slaughter at  the  circuit  court  of  Green  coun- 
ty in  September,  1826.  He  was  sentenced 
to  be  imprisoned  six  months,  and  to  be 
branded  by  burning  on  the  hand,  and  to  pay 
the  costs  of  the  prosecution.  He  asked  for 
a  stay  of  this  judgment  to  enable  him  to 
make  application  to  the  governor  for  a  par- 
don, and  the  court,  in  granting  it,  was 
doubtless  greatly  influenced  by  the  fact  that 
the  burning  on  the  hand,  if  inflicted,  would 
much  impair  the  privilege  granted  by  a  par- 
don, should  one  be  secured.  The  judgment 
was  stayed  under  a  statute  to  enable  de- 
fendant to  make  such  application.  This 
case  is  referred  to  in  the  case  of  Crane  v. 
State,  94  Tenn.  98,  28  S.  W.  317,  in  which 
the  statute  under  which  the  court  acted  in 
that  case  is  cited.  Defendant  Crane  made 
application  for  a  stay  of  the  execution  of 
his  sentence  until  he  could  likewise  apply 
to  the  governor  for  a  pardon,  and  the  su- 
preme court  of  the  state,  in  reference  to 
this  matter,  said:  "The  power  of  this  court 
to  grant  such  a  suspension  in  a  proper  case 
is  clearly  given  by  §  6096,  Milligen  &  V. 
Code,  as  follows:  *In  case  of  the  conviction 
and  sentence  of  a  defendant  to  imprison- 
ment, the  presiding  judge  may,  in  all  proper 
cases,  postpone  the  execution  of  the  sen- 
tence for  such  time  as  may  be  necessary  to 
make  application  to  the  executive  for  a 
pardon  or  commutation  of  punishment/ 
This  power  and  discretion  was  exercised  by 
this  court  in  the  case  of  Allen  v.  State, 
Mart.  &  Y.  296.  It  is  apparent,  however, 
from  a  reading  of  the  statute,  that  such 
power  and  discretion  to  suspend  execution 
of  sentence  will  only  be  exercised  in  proper 
cases,  and  it  will  not  be  extended  to  cases 
generally;  otherwise,  the  course  of  justice 
would  be  impeded,  and  the  governor  del- 
uged with  applications  in  all  cases  before 
the  convicted  person  could  be  imprisoned." 

The  case  of  Fults  v.  State,  supra,  was 
another  case  from  Tennessee,  which  was  de- 
cided upon  the  authority  of  the  case  of  Al- 
len V.  State,  supra.  In  that  case  the  de- 
fendant was  sentenced  to  a  fine  of  $10  and 
two  days'  imprisonment.  The  fine  and  costs 
were  secured,  and  there  appears  of  record 
the  following  entry:  "On  motion  of  defend- 
ant, David  Fults,  and  for  reasons  appearing 
to  the  satisfaction  of  the  court  by  admis- 
sion ol  the  attorney  general  and  the  evi- 
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dence  in  the  case,  he  is  permitted  to  enter 
into  recognizance  to  appear  at  the  next  term 
of  this  court  and  then  undergo  the  imprison- 
mept  adjudged  against  him.  and  abide  by 
and  perform  the  sentence  of  the  court.**. 
He  appeared  at  the  next  term  of  court,  and 
was  ordered  to  be  imprisoned  pursuant  to 
the  judgment.  From  this  he  appealed,  and 
the  supreme  court  held  that  there  was 
nothing  irregular  in  the  proceeding,  and  that 
the  execution  should  go.  The  stay  of  the 
execution,  it  will  be  noted,  was  to  a  time 
certain,  and  there  was  nothing  contingent  in 
it.  Where  there  is  no  statute,  such  as  in 
this  state,  some  few  of  the  courts  have  held 
that  a  court  may  fix  a  day  certain  in  the 
future  on  which  a  sentence  shall  begin. 
This  was  done  in  this  case,  and  the  supreme 
court  sustained  it. 

The  case  of  Weber  v.  State,  supra,  in  our 
judgment,  is  not  applicable,  for  the  reason 
that,  in  that  case,  the  judgment,  the  sus- 
pension, and  the  setting  of  the  same  aside 
all  took  place,  at  the  same  term  of  court. 
The  supreme  court  said:  '*When  the  suspen- 
sion is  without  express  conditions,  as  in  this 
case,  it  is  within  the  power  of  the  court  to 
set  aside  the  suspension  at  any  time  during 
the  same  term,  on  its  own  motion,  and  to 
order  the  sentence  to  be  executed."  In  the 
case  at  bar  it  will  be  noted  that  both  terms 
of  court  at  which  these  judgments  were  ren- 
dered had  expired,  that  no  motion  for  new 
trial  or  other  proceeding  had  taken  place  to 
review  or  reverse  the  same,  and  the  judg- 
ments were  final  so  far  as  the  control  of  the 
court  over  them  was  concerned. 

Neither  do  we  consider  the  case  of  State 
v.  Hat  ley,  supra,  as  controlling  in  this  ca.se. 
That  was  a  case  in  which  Phillip  Hatley 
and  his  wife  were  sentenced  to  be  im- 
prisoned for  twelve  months  in  the  county 
jail,  with  the  proviso  that,  if  the  defendants 
left  the  state  within  thirty  days,  no  execu- 
tion should  issue;  otherwise,  the  defendants 
were  to  be  imprisoned.  The  pnrties  left  the 
state,  and  in  about  one  month  returned  to 
the  jurisdiction  of  the  court.  Thereupon  the 
clerk  of  the  court  issued  execution  upon  the 
judgment  that  had  been  previously  rendered. 
In  the  consideration  of  the  case  the  supreme 
court  of  North  Carolina  said:  "The  court 
had  no  power  to  pass  a  sentence  of  banish- 
ment, and  we  think  the  judgment  of  the 
court  cannot  be  fairly  construed  as  a  judg- 
ment of  banishment.  If  so,  it  would  be 
void.  The  only  judgment  passed  by  the 
court  was  that  the  defendants  be  impris- 
oned twelve  months;  and  the  words,  'but  if 
the  defendants  leave,'  etc.,  constitute  no 
part  of  the  sentence  or  judgment  of  the 
court,  but  were  manifestly  intended  only  as 
a  note  or  memorandum  directing  the  clerk 
to  postpone  the  period  at  which  the  sen- 
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tence  shall  go  into  execution,  and  not  as  a 
punishment  for  the  defendants,  or  an  in- 
fliction upon  some  other  community,  predi- 
cated upon  the  assumption  that  it  would  be 
desirable  and  beneficial,  both  to  the  com- 
munity in  which  they  were  engaged  in  the 
bad  calling  of  keeping  a  disorderly  and  dis- 
reputable house  and  to  the  defendants,  in 
giving  them,  an  opportunity  to  reform  under 
new  surroundings.  Such  course  is  not  un- 
frequent,  and,  though  dictated  by  the  best 
intentions  to  benefit  the  public,  as  well  as 
oflfenders,  is  not  to  be  commended.  We 
think  it  quite  clear,  when  the  defendants 
left  the  state  and  speedily  returned  (for  it 
appears  that  the  court  was  held  in  the  lat- 
ter part  of  October  and  they  returned  early 
in  December),  they  came  within  the  condi- 
tion upon  which  the  clerk  was  to  issue. the 
capias."  The  facts  contained  in  the  forego- 
ing quotation  distinguish  that  case  from  the 
one  at  bar,  in  that  the  court  did  not  stay 
its  judgment  or  the  execution,  and  that  the 
commitment  was  issued  by  the  clerk;  and 
this  within  the  period  of  time  during  which 
the  defendants,  had  they  been  immediately 
committed,  would  have  been  serving  their 
sentence.  These  facts,  we  believe,  take  that 
case  out  of  the  rule  controlling  the  one  at 
bar. 

Another  case  relied  upon  by  the  attor- 
ney general.  People  ex  rel.  Forsyth  v.  Court 
of  Sessions,  supra,  was  one  wherein  the  su- 
preme court  of  the  state  of  New  York  by 
mandamus  commanded  the  court  of  sessions 
to  pronounce  judgment  in  a  criminal  case 
wherein  one  Attridge  had  been  convicted  of 
the  crime  of  grand  larceny,  in  which  the 
trial  court,  out  of  respect  to  his  youth  and 
previous  good  character,  had  suspended  sen- 
tence. Three  days  thereafter  the  county 
judge,  one  of  the  three  judges  sitting  at  the 
trial,  in  the  absence  of  the  other  two, 
brought  the  defendant  before  him  and 
sentenced  him  to  imprisonment.  He  was 
released  upon  habeas  corpus  on  the  ground 
that  the  sentence  was  not  concurred  in  by 
a  majority  of  the  court.  He  was  remanded 
to  the  custody  of  the  sheriflF,  and  again 
brought  before  the  court,  and  the  judgment 
thereupon  was  given  that  sentence  be  sus- 
pended during  good  behavior.  He  was  there- 
upon discharged  from  custody.  Thereafter 
the  supreme  court  granted  a  peremptory 
writ  of  mandamus,  commanding  the  said 
trial  court  to  proceed  to  judgment  and  to 
pafes  sentence  upon  the  defendant  as  pre- 
scribed by  law.  On  the  case  being  appealed 
to  the  court  of  appeals,  the  court  of  last 
resort  of  that  state,  it  said:  "The  precise 
question  involved,  therefore,  is  the  power 
of  a  court  of  record,  possessing  jurisdiction 
in  criminal  cases,  to  suspend  judgment  after 
conviction."     And  the  court  held   that  the 
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trial  court  possessed  this  power,  in  the  fol- 
lowing language:  "Without  attempting  to 
collate  all  the  authorities  on  the  subject, 
it  is  sufficient  to  say  that  the  power  to  sus- 
pend sentence  at  common  law  is  asserted  Uj' 
writers  of  acknowledged  authority  on  crim- 
inal jurisprudence,  by  the  uniform  practice 
of  the  courts,  and  numerous  adjudged  cases." 
The  statement  of  that  case  will  show  that  it 
is  not  applicable  to  the  case  at  bar,  for  the 
reason  that  the  question  involved  here  is 
not  the  power  to  suspend  sentence,  but  the 
power  of  the  court,  after  sentence,  to  sus- 
pend execution. 

This  case  is  noted,  and  the  above  distinc- 
tion drawn,  in  the  consideration  of  the  case 
of  Re  Webb,  89  Wis.  354,  27  L.R.A.  356,  46 
Am,  St.  Rep.  846,  62  N.  W.  177,  which  was 
a  case  where  execution  of  the  judgment  of  the 
court,  as  in  the  case  at  bar,  was  suspended. 
The  Forsyth  Case,  supra,  being  cited  on  the 
part  of  the  state  to  sustain  the  power  of 
the  court  to  suspend  execution,  just  as  it 
is  cited  by  the  attorney  general  in  the  case 
at  bar,  the  supreme  court  of  Wisconsin  said : 
"The  case  of  People  ex  rel.  Forsyth  v.  Court 
of  Sessions,  141  N.  Y.  288,  23  L.R.A.  856, 
36  N.  £.  -386,  was  not  a  case  where  execu- 
tion of  a  sentence  had  been  suspended,  but 
where  sentence  had  been  postponed;  and  the 
power  of  the  court  to  delay  sentence  in  its 
discretion  was  sustained,  and  numerous  au- 
thorities were  cited  to  support  it.  But  the 
present  case  involves  different  considera- 
tions. Here  the  execution  of  a  sentence  al- 
ready pronounced  is  indefinitely  suspended, 
and  it  may  be  the  pleasure  of  the  court 
never  to  direct  execution,  so  that  the  sus- 
pension has  the  practical  effect  of  a  pardon, 
or  of  arrest  of  judgment,  indeterminate  or 
final,  without  the  authority  of  law;  and  it 
has  been  likened  to  the  incorporation  into 
our  criminal  jurisprudence  of  the  'ticket-of- 
Icave  system,*  without  any  of  its  safeguards, 
leaving  the  convicted  criminal  subject  to  the 
mere  option  or  caprice  of  the  judge,  who 
may  direct  the  enforcement  of  the  sentence 
after  any  lapse  of  time,  however  great,  or 
withhold  it,  to  the  great  detriment,  it  may 
be,  of  the  interests  of  the  public, — a  power 
plainly  liable  to  great  abuse." 

The  case  of  Sylvester  v.  State,  supra,  is 
one  wherein  the  supreme  court  of  New 
Hampshire,  in  a  case  on  all  fours  with  the 
one  at  bar,  decided  that  it  was  within  the 
power  of  the  court  to  stay  its  execution. 
But  one  case  is  relied  upon  and  cited  by  it 
to  support  its  opinion,  and  that  is  the  case 
of  Com.  V.  Dowdican,  115  Mass.  133.  An 
inspection  of  that  case  shows  that  it  was 
not  one  wherein  the  court  suspended  execu- 
tion; but  it,  like  the  case  of  People  ex  rel. 
Forsyth  v.  Court  of  Sessions,  supra,  was  one 
wherein  the  court  suspended  sentence.  The 
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Kew  Hampshire  supreme  court  does  not 
discuss  the  proposition  involved,  and  cites 
no  other  authority  to  support  its  opinion. 
Hence  it  is  practically  of  little  or  no  weight 
as  an  authority. 

To  supplement  the  cases  presented  to  us 
above,  we  have  sought  diligently  to  find 
other  authority;  but  we  have  been  unsuc- 
cessful. Outside  of  those  which  the  attor- 
ney general  has  presented  to  sustain  this 
judgment,  we  have  been  unable  to  find  a 
solitary  well-considered  opinion.  Every  case 
wherein  the  question  is  squarely  presented 
and  passed  upon,  and  the  courts  have  given 
it  the  care  and  attention  its  importance 
deserves,  holds,  practically  without  dissent, 
that,  "in  passing  sentence  on  a  person  con- 
victed of  an  offense  the  court  has  no  power 
to  provide  that  the  imprisonment  of  the  de- 
fendant shall  begin  at  some  future,  indefinite 
time,  depending  on  the  happening  of  a 
contingency;  and  an  arrest  under  such  con- 
viction, made  after  the  expiration  of  the 
term  of  imprisonment  named  in  the  sentence 
[and  after  the  term],  is  illegal."  Re  Strick- 
ler,  51  Kan.  700,  33  Pac.  620;  Re  Bloom, 
53  Mich.  597,  19  N.  W.  200;  State  v. 
Murphy,  23  Nev.  390,  48  ]?ac.  628;  Tuttle 
v.  Lang,  100  Me.  123,  60  Atl.  893;  Ex  parte 
Gordon,  1  Black,  503,  17  L.  ed.  134;  State 
v.  Voss,  80  Iowa,  467,  8  L.R.A.  767,  45  N.  W. 
898;  Re  Markuson,  5  N.  D.  180,  64  N.  W. 
939.    We  will  review  some  of  these  cases. 

The  case  of  Re  Strickler,  supra,  was  one 
wherein  the  defendant  pleaded  guilty  in  the 
district  court  of  Ford  county,  Kansas,  to 
the  charge  of  assault  and  battery,  where- 
upon the  following  sentence  was  pronounced 
upon  him  by  the  court:  "It  is  the  sentence 
of  the  law  that  you,  W.  H.  Strickler.  be  by 
the  sheriff  of  Ford  county,  Kansas,  incar- 
cerated in  the  jail  of  said  county,  there  to 
remain  for  the  space  of  ninety  days  from 
the  date  of  this  sentence.  It  is  further 
ordered  by  the  court  that  the  operation  of 
this  sentence  shall  be  suspended  during  such 
time  as  the  defendant  shall  keep  the  peace 
with  all  mankind,  and  desist  from  all  un- 
necessary use  of  intoxicating  liquor,  and  re- 
frain from  becoming  intoxicated.  It  is 
further  ordered,  as  a  condition  of  this 
sentence,  that  whenever  the  said  W.  H. 
Strickler  shall  violate  any  one  of  the  above 
conditions,  and  upon  notice  thereof  to  the 
sheriff  by  the  prosecuting  officer  of  Ford 
county,  Kansas,  or  by  the  judge  of  this 
court,  the  said  sheriff  shall  immediately  in- 
carcerate the  said  Strickler  in  the  jail  of 
said  county,  and  he  shall  remain  there  com- 
mitted until  the  expiration  of  ninety  days 
from  safd  date  of  incarceration,  and  until 
the  costs  of  this  prosecution  have  been  paid 
by  him.  The  question  as  to  whether  the 
conditions    of    this    suspension    have    been 
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broken  shall  be  determined  by  the  prosecut 
ing  attorney  of  Ford  county,  or  by  the 
judge  of  this  court,  and  no  judicial  investi- 
gation shall  be  required."  After  the  expira- 
tion of  the  term  of  court  at  which  this 
sentence  was  pronounced,  and  after  the  lapse 
of  ninety  days,  the  court  issued  the  follow- 
ing commitment  on  this  sentence  to  the 
sheriff  of  the  county:  "And  whereas,  said 
defendant,  W.  H.  Strickler,  has  failed  to 
comply  with  the  conditions  of  said  judg- 
ment, you  are  therefore  commanded  to  take 
and  commit  said  defendant,  W.  H.  Strickler, 
to  the  jail  of  Ford  county,  Kansas,  there  to 
remain  until  said  judgment  be  complied 
with."  Upon  the  commitment  issued  the 
petitioner  was  arrested  and  placed  in  jail. 
He  sued  out  in  the  supreme  court  a  writ 
of  habeas  corpus,  and  that  court,  on  the 
consideration  of  the  case,  speaking  through 
Mr.  Justice  Allen,  said:  "The  question  here 
presented  is  whether  the  district  court  could 
lawfully  sentence  the  defendant  to  imprison- 
ment in  the  county  jail,  and  then  suspend 
its  execution,  to  be  enforced  at  some  future 
time,  on  the  happening  of  a  contingency 
named  in  the  judgment.  Section  256  of  the 
Criminal  Code  [Gen.  Stat.  1901,  §  5701] 
reads :  *Where  any  convict  shall  be  sentenced 
to  any  punishment,  the  clerk  of  the  court 
in  which  sentence  was  passed  shall  forth- 
with deliver  a  certified  copy  thereof  to  the 
sheriflf  of  the  county,  who  shall,  without  de- 
lay, either  in  person  or  by  a  general  or  usual 
deputy,  cause  such  convict  to  receive  the 
punishment  to  which  he  waa  sentenced.' 
While  it  is  usual  to  delay  sentence  after 
conviction  until  motions  for  new  trials,  in 
arrest  of  judgment,  and  the  like,  are  dis- 
posed of,  and  while  it  is  within  the  power  of 
the  court  to  continue  the  hearing  of  such 
motions,  or  for  any  other  good  and  sufficient 
cause  to  withhold  sentence,  yet,  when  a  sen- 
tence has  been  pronounced  by  the  court,  its 
operation  begins  at  once;  and  under  the 
section  just  quoted  it  is  the  duty  of  the 
sheriff  to  immediately  proceed  to  carry  the 
sentence  into  effect.  We  are  not  called  on 
to  consider  the  right  of  the  court,  at  the 
term  at  which  the  conviction  was  had,  to 
reconsider  or  modify  its  own  order.  In  this 
case  it  was  attempted  to  hang  a  sentence 
of  ninety  days'  imprisonment  over  the  head 
of  the  defendant,  to  be  executed  at  such 
time  as  the  prosecuting  attorney  of  Ford 
county  or  the  judge  of  the  court  might  see 
fit.  This  would  leave  the  defendant  in  a 
very  uncertain  situation.  He  would  be  un- 
able to  tell  for  an  indefinite  period  whether 
he  was  a  free  man  or  a  convict;  and  while 
the  sentence  in  terms  might  be  for  but 
ninety  days'  imprisonment,  it  would  be  in 
effect  far  more  severe,  because  of  the  un- 
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certainty  as  to  the  time  of  its  execution. 
Such  a  sentence  is  wholly  unauthorized  by 
law.  The  commitment  issued  thereon  is 
illegal,  and  does  not  justify  the  imprison- 
ment of  the  petitioner.  He  will  be  dis- 
charged." 

The  facts  in  the  case  of  Tuttle  v.  Lang, 
supra,  are  stated  by  the  supreme  court  of 
Maine  as  follows:  "The  petitioner  was  ar- 
rested and  brought  before  the  Skowhegan 
municipal  court,  charged  with  the  offense  of 
the  unlawful  sale  of  intoxicating  liquors. 
Before  pleading  to  the  complaint  the  peti- 
tioner, the  prosecuting  complainant,  and  the 
judge  came  to  an  agreement  by  which  the 
petitioner  should  plead  guilty  and  be  sen- 
tenced to  a  fine,  costs,  and  imprisonment, 
but  that  no  mittimus  in  execution  of  the 
sentence  should  issue  until  the  petitioner 
should  again  be  guilty  of  unlawfully  sell- 
ing intoxicating  liquors.  The  petitioner 
thereupon  pleaded  guilty,  sentence  of  fine, 
costs,  and  imprisonment  was  imposed,  a 
memorandum  of  the  agreement  was  noted 
on  the  judge's  docket,  and  the  petitioner  was 
released  from  arrest  and  allowed  to  go 
without  day,  without  payment  of  fine  and 
costs,  and  without  imprisonment.  No  mitti- 
mus or  other  precept  in  execution  of  the 
sentence  was  issued,  or  even  prepared." 
After  the  expiration  of  nearly  tw^o  years  the 
judge,  being  of  the  opinion  that  the  peti- 
tioner was  again  unlawfully  selling  intoxi- 
cating liquors,  issued  commitment  on  the 
previous  sentence,  delivering  it  to  the 
sheriff,  w^ho  took  the  prisoner  into  custody 
and  committed  him  to  jail.  He  sued 
out  a  writ  of  habeas  corpus,  and  the  su- 
preme court  of  Maine  on  these  facts  held: 
"If,  after  conviction  and  sentence,  any 
court,  whether  of  general  or  limited  juris- 
diction, permits  the  convict  to  go  at  large 
without  day,  it  can  never  thereafter  issue 
a  mittimus  for  his  commitment.  In  such 
case,  having  completed  its  judicial  functions, 
it  has  voluntarily  surrendered  all  further 
control  over  the  case  and  person." 

The  case  of  Re  Markuson,  supra,  was  one 
where  on  June  29,  1895,  the  petitioner  was 
convicted  of  a  contempt  of  court  in  violating 
the  terms  of  an  injunction  order.  The 
syllabus  in  the  case  sufficiently  states  the 
facts  and  the  judgment  to  show  the  holding, 
and  is  as  follows:  "On  June  29,  1895,  peti- 
tioner was  convicted  of  a  criminal  contempt 
of  court,  and  judgment  was  entered  of 
record  against  him  in  substance  as  follows: 
That  petitioner  be  imprisoned  in  the  county 
jail  of  Barnes  county  for  a  period  of  ninety 
days,  commencing  with  to-day  at  noon; 
that  he  pay  a  fine  of  $200,  and,  if  default  be 
made  in  the  payment  of  the  fine,  he  shall  be 
imprisoned  as  many  days  as  $2  is  contained 
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in  $200, — or  100  days.'  Immediately  after 
said  judgment  was  entered,  the  court,  of  its 
own  motion,  made  certain  orders  in  the  c^^se, 
which  were  entered  of  record,  to  the  effect: 
First,  that  in  case  an  appeal  was  taken  the 
time  should  commence  to  run  from  the  date 
•of  the  remittitur  being  filed  in  the  district 
court;  second,  that  the  judgment  be  sus- 
pen(|ed  thirty  days,  unconditionally,  to 
facilitate  an  appeal  to  the  supreme  court; 
third,  the  court  ordered  that  the  bail  bond 
given  to  secure  the  petitioner's  attendance 
from  day  to  day  during  the  trial  in  the  dis- 
trict court  be  and  remain  valid  and  binding 
upon  the  petitioner,  and  that  petitioner  was 
ordered  to  obey  the  further  orders  of  the 
•district  court,  whether  made  by  that  court, 
or  made  to  conform  to  orders  of  the  supreme 
icourt.  Held,  that  the  time  of  said  imprison- 
ment began  to  run  at  noon  on  June  29, 
1895,  and  that  the  several  orders  purporting 
to  suspend  or  postpone  the  operation  of  the 
judgment  were  without  authority  of  law, 
And  null  and  void." 

In  the  consideration  of  the  case  the  court 
recognizes  the  general  rule,  supported  by 
practically  all  of  the  authorities,  that, 
where  not  controlled  by  statute,  the  date  for 
the  beginning  of  the  service  of  the  term  of 
imprisonment  is  not  fixed  in  the  sentence, 
its  time  will  commence  to  run,  when  not 
legally  stayed,  on  the  day  of  sentence.  See 
2b  Am.  &  Eng.  Enc.  of  Law,  2d  ed.  p.  303, 
note  2.  And  this,  in  our  judgment,  is  ren- 
dered certain  in  this  state  by  the  terms  of 
our  statute  (Wilson's  Rev.  &  Anno.  Stat. 
[Okla.]  1903,  §  5583),  which  provides  that 
upon  the  judgment  "the  defendant  must 
forthwith  be  committed  to  the  custody  of 
the  proper  officer,  and  by  him  detained  until 
the  judgment  be  complied  with."  The  court 
in  the  case  last  cited,  held  that  the  sen- 
tence "began  its  operation  when  it  was  pro- 
nounced, and  continued  to  be  in  full  force 
from  that  day  until  it  ceased  to  operate  by 
its  own  terms." 

The  reasoning  of  the  supreme  court  of 
Nevada  in  the  case  of  State  v.  Murphy, 
«upra,  is  peculiarly  applicable  to  the  case  at 
bar,  in  view  of  the  fact  that  their  statute 
is  practically  the  same  as  our  own.  This 
was  a  case  where  Murphy  had  been  con- 
victed of  selling  whisky  to  an  Indian,  and  a 
judgment  of  imprisonment  for  a  term  of 
two  years  was  pronounced  against  him 
therefor.  Thereupon  Murphy,  expressing 
his  intention  of  'taking  an  appeal,  moved 
the  court  for  a  stay  of  execution  and  to  ad- 
mit him  to  bail.  The  court  granted  a  stay 
of  execution  of  judgment  for  10  days,  and 
ordered  that  he  be  admitted  to  bail  in  the 
sum  of  $3,000.  Bond  was  given  in  accord- 
ance therewith,  and  Murphy  was  released 
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from  custody.  He  did  not  appeal,  and,  on 
suit  being  brought  on  the  bond,  it  was  con- 
tended on  the  part  of  the  principal  and  his 
sureties  that  the  bond  was  void,  because  the 
court  had  no  authority  or  jurisdiction  to 
nuike  an  order  staying  execution  of  judg- 
ment. In  the  consideration  of  this  case  the 
court  says:  "The  contention  is  that  the 
trial  court  had  no  authority  to  make  an 
order  staying  the  execution  of  a  judgment 
of  imprisonment,  and  no  authority  to  re- 
lease or  order  the  release  of  a  defendant, 
under  recognizance  or  otherwise,  after  judg- 
ment of  imprisonment  had  been  rendered 
against  him,  except  after  an  appeal  there- 
from had  been  taken,  and  therefore  any 
recognizance  given  for  that  purpose  and  at 
such  time  is  void.  This  contention  also  in- 
volves a  construction  of  our  criminal  prac- 
tice act,  and  must  be  sustained.  Section  451 
of  the  criminal  practice  act  provides  that, 
'when  a  judgment  has  been  pronounced,  a 
certified  copy  of  the  entry  thereof  in  the 
minutes  shall  be  forthwith  furnished  the 
officer  whose  duty  it  is  to  execute  the  judg- 
ment, and  no  other  warrant  or  authority  is 
necessary  to  justify  or  require  the  execution 
thereof,  except  when  judgment  of  death  is 
rendered.'  Gen.  Stat.  1885,  §  4331.  Section 
453  of  the  same  act  expressly  provides  that, 
if  the  judgment  be  imprisonment,  the  de- 
fendant shall  forthwith  be  committed  to  the 
custody  of  the  proper  officer,  and  by  him 
detained  until  the  judgment  be  complied 
with.  Gen.  Stat.  1885,  §  4333.  We  are  un- 
able to  find  any  other  provisions  of  the  law 
bearing  directly  upon  the  time  and  manner 
of  enforcing  the  judgment  of  the  district 
court  in  cases  of  this  character,  or  in  any 
manner  modifying  the  same,  excepting  such 
provisions  as  direct  the  enforcement  of  such 
judgment  by  order  of  the  appellate  court  on 
appeal.  No  discretion  is  reposed  in  the  dis- 
trict court  as  to  the  time  its  judgment  shall 
become  operative  and  enforceable,  and  any 
order  thereof  in  contravention  of  the  direct 
provisions  of  the  statute  above  cited  is 
without  authority  and  void,  and  the  release 
of  the  defendant,  with  or  without  bond,  pur- 
suant to  such  order,  is  unwarranted,  and 
any  bond,  recognizance,  or  bail  given  for 
such  release  for  the  purpose  of  such  order 
is  without  authority  and  void.  ...  In 
the  case  at  bar  the  complaint  avers  that  the 
defendant  was  released  from  custody  upon 
the  execution  and  acceptance  of  the  bail 
bond.  The  court  had  no  right,  no  authority, 
and  no  power  to  order  a  stay  of  execution 
or  the  judgment  of  imprisonment  for  any 
length  of  time;  nor  had  it  any  authority 
to  release  the  defendant  from  custody, 
under  bail,  until  he  had  appealed."  The 
practical  identity  of  the  statutes  construed 
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in  the  foregoing  case  with  our  own  renders 
the  foregoing  decision  particularly  valuable. 

One  of  the  cases,  recognized  in  many  of 
the  authorities  cited  as  a  leading  one  on  the 
proposition  here  involved,  is  State  v.  Voss, 
80  Iowa,  467,  8  LJI.A.  767,  45  N.  W.  898, 
decided  by  the  Iowa  supreme  court.  A  num- 
ber of  defendants  involved  in  that  case  were 
enjoined  from  unlawfully  selling  intoxi- 
cating liquors.  They  violated  the  terms  of 
the  injunction,  and,  upon  the  hearing,  the 
court  found  them  guilty  and  adjudged 
punishment  therefor  ,by  imprisonment  and 
fine  of  $500,  and  an  order  was  made  that 
they  stand  committed  to  the  county  jail 
unless  the  fine  and  costs  were  sooner  paid. 
The  judgment  contained  a  further  condition 
in  this  language:  "The  execution  of  this 
judgment  is  to  be  suspended  during  the 
pleasure  of  the  court;  but  whenever  the 
court,  or  one  of  the  judges  thereof,  so 
directs,  execution  and  warrant  of  commit- 
ment are  to  issue."  The  case  was  taken  to 
the  supreme  court  by  certiorari,  and  it  was 
contended  that  the  order  of  the  court  sus- 
pending judgment  was  void;  and  the  court, 
through  Mr.  Justice  Beck,  in  the  considera- 
tion of  this  matter,  said:  "The  case  is  this: 
We  find  a  judgment  for  a  fine  against  de- 
fendant, which  can  only  be  enforced  at  the 
pleasure  of  the  court.  The  judgment  is  thus 
suspended,  and  the  state  is  defeated  of  the 
remedy  provided  by  law,  upon  the  exercise 
of  the  pleasure  of  the  district  court.  If  the 
power  to  do  this  exists  in  a  case  of  con- 
tempt, it  must  exist  in  all  cases  punishable 
by  fine  and  imprisonment.  The  law  is  no 
respecter  of  persons.  One  violator  of  law 
possesses  no  rights  or  immunities  not  held 
by  another.  It  follows,  then,  that  all  fines 
and  penalties  prescribed  by  law  may  be  col- 
lected only  when  it  accords  with  the  pleas- 
ure of  the  court  in  which  judgment  is  ren- 
dered therefor.  The  claim  of  the  validity  of 
the  condition  of  the  judgment  leads  to  the 
most  absurd  results.  It  is  hardly  necessary 
to  say  that  it  is  based  upon  no  statute." 

The  case  of  Re  Webb,  89  Wis.  354,  27 
L.R.A.  356,  46  Am.  St.  Rep.  846, '62  N.  W. 
177,  from  the  supreme  court  of  the  state  of 
Wisconsin,  was  one  where  the  petitioner 
was  convicted  of  the  crime  of  adultery  on 
the  16th  of  March.  1894,  and  was  sentenced 
to  pay  a  fine  of  $200  and  to  be  committed  to 
the  common  jail  for  six  months.  The  de- 
fendant paid  the  costs  of  the  prosecution, 
and  the  court  directed  "that  the  sentence  of 
imprisonment  be  suspended  until  the 
further  order  of  the  court."  After  the  ex- 
piration of  that  term,  and  after  six  months 
had  expired,  the  court  ordered  that  the  de- 
fendant be  required  to  fully  comply  with 
the  sentence  in  payment  of  the  fine  imposed, 
and  committing  him  until  the  same  was 
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paid,  for  a  period  not  longer  than  six 
months,  in  accordance  with  his  previous 
sentence.  An  original  writ  of  habeas  corpus 
was  sued  out  in  the  supreme  court  of  that 
state,  and,  in  the  consideration  of  that  case. 
Justice  Pinney,  in  holding  that  the  judg- 
ment of  the  court  committing  the  relator  to 
jail  under  the  conditions  mentioned  was 
void,  said:  "The  sole  power  is  vested  in 
the  governor  *to  grant  reprieves,  commuta- 
tions, and  pardons  after  conviction,  for  all 
offenses  except  treason  and  cases  of  im- 
peachment, upon  such  conditions  and  with 
such  restrictions  and  limitations  as  he  may 
think  proper.*  Const,  art.  5,  §  6.  And  the 
action  of  the  court  in  the  premises,  after  it 
had  regularly  pronounced  the  punishment 
provided  by  law  for  the  offense  in  question, 
is  clearly  obnoxious  to  the  objection  that 
it  is  an  attempted  exercise  of  power  not 
judicial,  but  vested  in  the  executive.  When 
the  sentence  was  pronounced  the  defendant 
was  in  custody;  and  it  became  eo  instante 
his  duty  to  pay  his  fine;  and  for  failure  to 
do  so  the  term  of  his  imprisonment  at  once 
began.  It  had  fully  expired  before  the  order 
of  October  12,  1894,  was  made,  under  which 
he  has  been  committed  and  is  now  held  in 
confinement.  The  sentence  had  been  in  part- 
complied  with,  and  the  attempted  with- 
drawal indefinitely  of  the  remainder  was, 
we  think,  without  legal  warrant  and  void."' 
The  syllabus  of  the  case  is  as  follows: 
After  sentence  has  been  pronounced  in  a 
criminal  case  the  court  cannot,  as  a  matter 
of  leniency  to  the  defendant,  suspend  in- 
definitely its  execution..  A  defendant  was 
sentenced  to  pay  a  fine  and  the  costs,  and 
to  stand  committed  to  jail  until  payment, 
the  period  of  imprisonment  being  limited  to 
six  months;  and  the  court  directed  that,  if 
the  costs  were  paid  at  once,  the  sentence  of 
imprisonment  be  suspended  until  further 
order.  The  defendant  paid  the  costs  accord- 
ingly, but  failed  to  pay  the  fine.  Held,  that 
an  order,  made  more  than  six  months  later, 
that  defendant  pay  the  fine  and  stand  com- 
mitted to  jail  until  payment  in  accordance 
with  said  sentence,  was  without  authority." 
Section  143  of  Bunn's  Constitution  of 
Oklahoma  (Const,  art.  6,  §  10)  provides: 
"The  governor  shall  have  power  to  grant, 
after  conviction,  reprieves,  commutations, 
parols,  and  pardons  for  all  offenses,  except 
cases  of  impeachment,  upon  such  conditions 
and  with  such  restrictions  and  limitations 
as  he  may  deem  proper,  subject  to  such 
regulations  as  may  be  prescribed  by  law. 
He  shall  communicate  to  the  legislature,  at 
each  regular  session,  each  case  of  reprieve, 
commutation,  parole,  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime 
of  which  he  was  convicted,  the  date  and 
place  of  conviction,  and  the  date  of  com- 
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mutation,  pardon,  parole,  or  reprieve."  The 
statutes  of  Oklahoma  relating  to  the  en- 
forcement of  judgments  ip  criminal  cases 
are  contained  in  volume  2  of  Wilson's  Re- 
vised and  Annotated  Statutes  of  Oklahoma 
of  1903,  at  chapter  68,  and  are  as  follows: 

"Sec.  5681  (§  445).  When  a  judgment, 
except  of  death,  has  been  pronounced,  a  cer- 
tified copy  of  the  entry  thereof,  upon  the 
minutes,  must  be  forthwith  furnished  to 
the  officer  whose  duty  it  is  to  execute  the 
judgment,  and  no  other  warrant  or  au- 
thority is  necessary  to  justify  or  require  its 
execution." 

'Sec.  5583  (§447).  If  the  judgment  be 
imprisonment  or  a  fine  and  imprisonment, 
until  such  fine  be  paid,  the  defendant  must 
forthwith  be  committed  to  the  custody  of 
the  proper  officer,  and  by  him  detained  until 
the  judgment  be  complied  with." 

From  the  foregoing  provisions  of  the  Con- 
stitution, it  will  be  observed  that  no  one 
within  the  state  is  given  power  to  reprieve, 
commute  parole,  or  pardon  an  offender  with 
the  exception  of  the  governor,  and  it  will 
be  further  observed  that,  when  judgment 
has  been  pronounced,  a  certified  copy  of  the 
entry  thereof  must  be  forthwith  furnished 
the  officer  whose  duty  it  is  to  execute  it; 
and,  where  the  judgment  is  imprisonment, 
the  defendant  must  forthwith  by  such  of- 
ficer be  committed  and  detainea  under  the 
execution.  There  is  no  latitude  allowable 
under  these  provisions.  They  embody  the 
plain,  unambiguous  letter  of  the  law.  Under 
such  statutes,  where  the  execution  is  not 
stayed  by  proper  proceedings  to  reverse, 
vacate,  or  modify,  service  of  sentence  under 
a  judgment  of  imprisonment  begins  on  the 
day  on  which  it  is  rendered,  and  continues 
until  fully  executed  according  to  law.  Nor 
can  there  be  any  doubt  of  the  salutary  char- 
acter of  this  law.  Speedy  and  certain 
punishment,  following  the  infraction  of'  a 
law.  best  meets  its  ends  and  purposes,  and 
leniency,  through  delay,  toward  an  offender, 
seldom  works  kindness  to  him  or  safety  to 
the  public;  but  where  circumstances  do  arise 
which  render  the  sentence  or  operation  of 
the  law  unduly  harsh  or  cruel,  and,  by  rea- 
son of  its  universality,  the  operation  of  the 
law  is  thought  to  work  ill  in  particular 
cases,  the  power  is  vested  in  the  governor  to 
reprieve,  commute,  parole,  or  pardon,  except 
in  certain  cases;  but  he,  in  the  exercise  of 
this  right  and  duty,  is  hedged  around  by  the 
provision  that  he  must  report  his  doings 
thereunder  to  the  legislature.  Such  power 
is  not  vested  in- a  court,  and  it  is  as  much 
within  the  law  as  the  poorest  defendant 
who  appears  before  it  for  sentence.  Stat- 
utes provide  penalties  for  the  infraction  of 
law,  and,  where  incurred,  they  are  not  sub- 
ject to  enforcement  on  the  whim,  caprice, 
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or  discretion  of  the  court;  and  if  a  court 
undertakes  to  do  so,  it  would  lead  ultimate- 
ly, as  is  stated  by  the  supreme  court  of 
Iowa,  to  the  most  absurd  results. 

Let  us  look  at  the  facts  in  this  case,  and 
see  if  this  is  not  true.  Our  Constitution 
provides  that  one  who  is  guilty  of  unlaw- 
fully selling  intoxicating  liquors  "shall  be 
punished,  on  conviction  thereof,  by  fine  not 
less  than  $50  and  by  imprisonment  not  less- 
than  thirty  days  for  each  offense."  In  the 
case  at  bar,  the  defendant,  being  char<i;ed 
with  the  violation  of  this  law,  in  the  first 
case  entered  his  plea  of  guilty,  and  the  court 
assessed  the  minimum  fine  and  imprison- 
ment thereunder,  and  then,  instead  of  in- 
carcerating him  in  accordance  with  the  plaia 
terms  of  the  law,  deliberately  accepted  the 
fine  and  costs  and  permitted  him  to  go  dur- 
ing good  behavior.  What  do  we  now  find? 
But  a  trifle  more  than  a  month  had  elapsed 
when  the  same  defendant  is  again  before  the 
same  court,  charged  with  the  same  offense,, 
and  entered  the  same  plea.  Again  the  court 
assessed  a  fine  and  the  imprisonment  re- 
quired under  the  law,  and  once  more  solemn- 
ly entered  an  order  releasing  the  defendant 
during  good  behavior.  Were  such  a  course 
permitted  to  trial  courts,  and  did  it  receive 
the  sanction  of  this  court,  it  would  make 
the  enforcement  of  the  law  a  mere  farce, 
bring  all  courts  in  disrepute,  and  connuni- 
mate  the  results  noted.  Such  enforcement 
would  result  in  licensing  the  sale  of  intoxi- 
cating liquors  by  the  payment  of  fines  at 
stated  intervals.  This  course  we  cannot 
sanction.  The  Constitution  will  not  permit 
it,  and  the  statute  plainly  prohibits  it.  The- 
execution  should  have  issued  for  the  im- 
prisonment of  this  defendant  on  the  day  of 
his  conviction.  His  incarceration  should 
have  taken  place  under  it.  That  it  did  not 
is  to  be  regretted;  but  the  court  has  no- 
power  or  jurisdiction  after  the  expiration 
of  the  time  of  the  sentence  and  of  the  term 
of  court  when  rendered  to  call  it  back  and 
issue  a  commitment  thereunder.  We  fully 
concur  in  the  sentiments  expressed  by  Chief 
Justice  Wallin  of  the  supreme  court  of 
Xorth  Dakota  in  the  case  of  Re  Markuson. 
supra,  where  he  says:  "It  is  an  unpleasant 
duty  to  enter  an  order  discharging  the  peti- 
tioner from  custody,  in  view  of  the  fact 
that  he  was  convicted  by  a  competent  court^. 
and  has  not  actually  suffered  the  punish- 
ment indicated  in  the  final  judgment  of  that 
court.  But  our  duty  is  plain,  and  we  may 
not   shrink    from    its    performance. 

While  in  this  instance,  if  we  had  the  pow- 
er to  sanction  the  execution  of  the  belated 
commitment,  which  we  have  not,  it  would 
result  in  the  punishment  of  one  guilty  man,, 
yet  the  conclusion  which  the  law  compels- 
will  doubtless  prevent  the  escape  from  pun- 
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ishnient  of  many  guilty  men  in  the  future; 
but,  whatever  the  result,  it  is  the  law,  and 
the  petitioner  will  be  discharged. 

All  the  Justices  concur  except  Williams 
Ch.  J.,  who  dissents. 


OKIiAHOMA   SUPREME   COURT. 

SAM  EVANS 

V. 

W.  T.  WILLIS,  County  Judge. 

(—  Okla.  —  97   Pac.   1047.) 

Criminal   prosecution  —   Institutinsr  — 
method. 

1.  No  original  prosecution  can  be  in- 
stituted in  a  court  of  record  in  this  state, 
except  by  presentment  or  indictment  by  a 
grand  jurj',  or  by  an  information  exhibited 
by  the  county  attorney  or  some  other  offi- 
cer thereto  authorized  by  law. 
Information  —  invalid  —  effect. 

2.  Where  the  paper  writing  purporting 
to  be  an  information  is  not  exhibited  or 
presented  by  the  county  attorney,  or  some- 
one authorized  by  law,  the  same  being  in- 

Headnotes  by  Williams,  Ch.  J. 


valid,   and   not  capable   of  being  amended, 
the  county  court  did  not  acquire  any  juris- 
diction  of  such  action  or  prosecution. 
Prohibition  —  when     proper  —  crimi- 
nal prosecution. 

3.  Upon  an  information  purporting  to 
have  b^n  presented  by  a  private  person, 
neither  the  prosecuting  attorney  for  the 
county  nor  any  other  officer  thereto  au- 
thorized having  exhibited  same,  the  lower 
court  having  no  jurisdiction  to  hear  or  de- 
termine such  case  on  said  information,  and 
there  being  no  other  plain,  speedy,  and  ade- 
quate remedy  at  law  for  the  relator,  relat- 
or's remedy  is  by  a  writ  of  prohibition  to 
restrain  action  thereon. 

(September  25,   1908.) 

APPLICATION  for  a  writ  of  prohibition 
to  restrain  defendant  from  pronouncing 
sentence  upon  relator,  who  had  been  con- 
victed of  assault  and  battery.  Writ  award- 
ed. 

Statement  by  Williams,  Ch.  J.: 
On  the  24th  day  of  July,  a.  d.  1908,  a  pe- 
tition was  filed  in  this  court  by  the  relator, 
Sam  Evans,  against  the  respondent,  W.  T. 
Willis,  wherein  it  was  alleged  that,  on  the 
22d  day  of  July,  A.  d.  1908,  there  was  filed 


Case  Note,  '^  Right  of  private  person 
to  exhibit  criminal  information  in 
court  of  record. 

The  instigation  of  criminal  proceedings 
in  courts  of  record  in  the  United  States  is 
by  one  of  two  methods:  By  an  indictment 
by  a  grand  jury,  or  on  presentment  of  an 
information  by  a  prosecuting  officer;  and 
in  some  jurisdictions  the  two  methods  are 
•concurrent.  An  information  is,  in  reality, 
an  indictment  or  formal  accusation  by  a 
prosecuting  officer  without  the  intervention 
of  a  grand  jury.  Although  there  are  few 
decisions  upon  the  right  of  a  private  per- 
son to  begin  a  criminal  prosecution  by 
means  of  such  an  information,  the  cases 
are  in  accord  that  a  proceeding  so  insti- 
tuted is  wholly  invalid. 

In  Ex  parte  Thomas,  10  Mo.  App.  24, 
the  Missouri  appellate  court  holds  that  the 
St.  Louis  court  of  criminal  correction  has  no 
jurisdiction  to  prosecute  for  a  minor  of- 
fense upon  an  information  filed  by  a  pri- 
vate person.  Speaking  of  the  indictment 
and  information  as  concurrent  remedies,  the 
court  says:  "We  have  no  doubt  that  the 
constitutional  restriction  to  the  informa- 
tion, as  an  alternative  with  the  indictment, 
in  prosecutions  for  minor  offenses,  was  in- 
tended to  import  into  our  criminal  juris- 
prudence all  the  cautionary  implications 
against  reckless  or  ill-advised  accusations 
that  attached  to  the  information  under  the 
common  law  and  early  British  statutes. 
It  must  come  from  the  state,  in  its  sover- 
•eipn  capacity,  through  an  officer  or  court 
authorized  to  speak  in  that  behalf." 
19L.R.A.(N.S.) 


While  this  note  is  limited  to  prosecu- 
tions in  courts  of  record,  the  Missouri  cases 
on  the  subject  have  been  included,  even 
though  the  question  arose  in  criminal  ac- 
tions instituted  in  justices'  courts,  because 
the  Constitution  in  that  state  provides  for 
the  prosecution  of  all  offenses  by  either  in- 
dictment or  information.  So,  in  harmony 
with  the  holdings  on  this  point  where  the 
jurisdiction  of  a  court  of  record tis  in  ques- 
tion, we  find  that  a  criminal  information 
presented  by  a  private  person  in  a  justice's 
court  in  Missouri  will  not  support  a  prose- 
cution for  crime.  State  v.  Kelra,  79  Mo. 
515;  State  v.  Anderson,  84  Mo.  524:  State 
V.  Thompson,  81  Mo.  163.  See  also  State  v. 
Boogher,  8  Mo.  App.  600. 

It  was  held  in  State  v.  Brown,  63  Kan. 
262,  65  Pac.  213,  that  a  district  court  had 
no  power  to  authorize  a  private  citizen  to 
sign  and  file  an  information  for  the  prose- 
cution of  persons  who  had  violated  the 
liquor  law;  and  that  their  conviction  was 
without  warrant  of  law  and  should  be  set 
aside.     " 

Upon  the  authority  of  State  v.  Kelm, 
supra,  it  has  been  held  in  Missouri  that  an 
affidavit  of  a  private  individual  is  not  an 
information,  within  the  meaning  of  the 
constitutional  provision  which  says  that  all 
other  offenses  except  felonies  shall  be  prose- 
cuted by  indictment  or  information  as  con- 
current remedies.  State  v.  Sebecca,  76  Mo 
55;  State  v.  Shortell,  93  Mo.  123,  5  S.  W. 
091;  SUte  v.  Huddleston,  75  Mo.  667; 
State  V.  Rockwell,  18  Mo.  App.  395;  and 
'see  Jackson  v.  State,  4  Kan.  150. 
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in  the  county  court  of  Lincoln  county  a  pre- 
tended criminal  information,  charging  relat- 

-or  with  the  crime  of  assault  and  battery; 
that  on  said  date  he  was  placed  on  trial  in 

•«aid  court  by  said  respondent  as  judge  of 
said  court,  before  a  jury  on  said  charge  un- 

'der  said  information,  the  body  of  which  is 
in  words  and  figures  as  follows: 

iState  of  Oklahoma,  | 
Xincoln  County.         j 

State  of  Oklahoma, 
Plaintiff, 

y.  \-  Information. 

-Sam  Evans, 

Defendant. 

In  the  county  court  of'  Lincoln  county, 
^tate  of  Oklahoma,  on  the  24th  day  of  June, 
1908,  in  the  name  and  by  the  authority  of 
the  state  of  Oklahoma  comes  Lee  Mathey- 
<er  of  the  said  county  of  Lincoln  and  gives 
the  court  to  know  and  be  informed  that  Sam 
Evans  late  of  the  aforesaid  county,  on  the 
24th  day  of  June,  1908,  in  the  county  of 
Lincoln  and  state  of  Oklahoma  then  and 
there  being  did  then  and  there  wilfully,  un- 
lawfully, and  with  force  and  violence  com- 
mit an  assault  and  battery  upon  one  Duncan 
Chishom  by  kicking  the  said  Duncan  Chis- 
hom  forcibly  and  violently  on  the  body  of 
him,  the  said  Duncan  Chishom,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Oklahoma. 

[Signed]  Lee  Matheyer. 

Said  information  was  duly  sworn  to  be- 
■fore  the  respondent,  as  acting  county  judge 
of  said  county,  by  said  Lee  Matheyer.  Up-' 
on  the  back  was  indorsed  the  style  of  the 
cause  and  file  mark,  under  date  of  the  22d 
•day  of  July,  1908,  and  a  list  of  the  witness- 
es of  the  state.  That  on  the  same  date,  pri- 
or to  the  trial,  relator  filed  a  motion  to 
quash  the  information  and  the  warrant  is- 
sued thereon,  for  the  reason  that  the  same 
had  been  filed  by  one  Lee  Matheyer,  who  is 
neither  the  county  attorney  of  said  county, 
nor  the  deputy,  nor  assistant  county  attor- 
ney, nor  the  attorney  general  of  the  state, 
nor  anyone  authorized  by  the  attorney  gen- 
eral, nor  anyone  in  authority;  and  for  the 
further  reason  that  said  information  was  not 
drawn,  presented,  or  filed  by  anyone  acting 
in  behalf  of,  or  on  the  part  of,  the  state  of 
Oklahoma  or  the  county  of  Lincoln,  but  was 
in  fact  carried  on  by  a  private  prosecutor. 
It  is  further  alleged  that,  notwithstanding 
the  illegality  of  said  proceedings,  and  the 
•want  of  legal  information  or  charge,  relator 
was  compelled  to  go  to  trial,  and,  on  the  22d 
day  of  July,  1908,  was  found  guilty  of  the 
alleged  offense  by  a  jury  in  said  county 
•court;  that  said  trial  and  all  proceedings 
19L.R.A.(N.S.) 


had  under  and  by  virtue  of  said  pretended 
information  were  and  are  null  and  void,  for 
the  reason  that  the  court  never  acquired 
jurisdiction  over  the  person  of  the  relator 
or  the  subject-matter  of  the  controversy. 
Relator  further  alleges  that  the  presiding 
judge  of  said  court  would,  unless  restrained, 
pronounce  a  sentence  on  said  relator;  that 
relator's  remedy  by  appeal,  or  by  any  other 
procedure  except  by  writ  of  prohibition,  was 
inadequate.  On  the  24th  day  of  Jul}",  a.  d. 
1908,  a  preliminary  writ  of  prohibition  was 
issued  out  of  this  court.  On  the  28th  day 
of  August,  A.  D.  1908,  respondent  filed  his  re- 
turn to  said  writ,  wherein  he  alleged  that  re- 
lator, was  not  illegally  restrained  of  his 
liberty,  as  on  the  1st  day  of  July,  a.  d.  1908, 
a  complaint  was  made  to  John  J.  Davis, 
county  attorney  of  Lincoln  county,  Oklaho- 
ma, and  he  was  informed  by  some  five  differ- 
ent persons  that  Sam  Evans  had  committed 
a  brutal  assault  and  battery  upon  on«  Dun- 
can Chishom,  on  the  24th  day  of  June,  a.  d. 
1908,  in  the  city  of  Chandler,  Lincoln  coun- 
ty, Oklahoma,  and  stated  to  the  county  at- 
torey  that  they  had  some  15  or  20  witnesses 
who  saw  the  relator's  brutal  conduct  in  kick- 
ing and  maltreating  the  said  Chishom,  and 
the  county  attorney  refused  to  prosecute,  or 
to  O.  K.  a  complaint  against  the  relator,  ren- 
dering as  his  excuse  that  said  relator  was  a 
friend  of  his,  and  a  good  man  to  keep  him 
posted  on  whisky  eases,  and  absolutely  re- 
fused to  start  the  matter  and  have  an  infor- 
mation or  complaint  filed.  Thereupon  sever- 
al of  the  citizens,  knowing  of  the  brutal  ac- 
tion of  the  relator,  made  a  bond,  as  required 
by  the  statutes  of  the  state  of  Oklahoma, 
and  verified  it,  to  pay  the  costs  of  the  prose- 
cution, and  one  Lee  Matheyer  went  before 
the  county  judge  of  Lincoln  county,  Oklaho- 
ma, and  swore  positively  to  a  complaint  and 
information,  after  said  bond  had  been  given. 
Thereupon  a  warrant  was  issued  in  due 
form,  and  delivered  to  the  sheriff  of  said 
county  on  the  1st  day  of  July,  1908,  who  ex- 
ecuted same  by  arresting  said  relator,  who 
was  brought  before  the  county  court,  and, 
the  county  judge  being  disqualified,  and  the 
counsel  representing  the  prosecution  and  the 
defendant  not  being  able  to  agree  upon  a 
judge  pro  tern,,  the  said  W.  T.  Willis  was 
elected,  in  accordance  with  §  3306,  Wilson's 
Rev,  &  Anno.  Stat.  1903,  as  judge  pro  teni. 
to  try  said  cause.  Thereupon  the  cause  pro- 
ceeded to  trial  before  a  jury  of  six  men,  se- 
lected as  provided  by  law.  The  evidence  hav- 
ing been  introduced  both  by  the  state  and 
the  defendant,  and  the  jury  instructed  as  to 
the  law,  and  having  heard  the  argument  of 
counsel  for  both  sides,  the  cause  was  submit- 
ted to  the  jury  for  their  consideration.  The 
jury  returned  a  verdict  of  guilty  against  the 
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defendant,  and,  a  motion  for  a  new  trial  hav- 
ing been  filed  by  defendant,  the  matter  was 
set  down  later  to  hear  said  motion.  There- 
upon the  preliminary  writ  herein  was  served 
upon  the  respondent. 

Messrs.     HofTman     &     Robertson     and 
Rittenhousc  &  RlUenliouse  for  relator. 
Mr.  W.  C.  Reeves  for  respondent. 

\V411ianis,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  is  the  contention  of  the  relator  that  the 
county  court  of  Lincoln  county  has  no  juris- 
diction to  try  him  upon  the  information  in 
this  case.  The  county  court  is  a  court  of 
record  (Const.  §  II,  art.  7  [Bunn's  ed. 
§  181] ).  It  has,  concurrent  with  the  district 
court,  appellate  jurisdiction  of  judgments  of 
justices  of  the  peace  and  police  judges  in  all 
criminal  matters,  and,  concurrent  with  jus- 
tices of  the  peace,  jurisdiction  in  misdemean- 
or cases,  and  exclusive  jurisdiction  in  all 
misdemeanor  cases  of  which  justices  of  the 
peace  have  no  jurisdiction;  and,  in  criminal 
cases  appealed  from  justices  of  the  peace  and 
police  judges,  there  shall  be  a  trial  de  novo 
on  both  questions  of  law  and  fact.     Section 

3.  "An  act  to  define  the  jurisdiction  and 
duties  of  the  county  court,"  etc.  Sess.  Laws 
1907-08,  p.  285,  chap.  27;  Const.  §  12,  art. 
7  (Bunn's  ed.  §  18.3).  Section  17,  art.  2 
(Bunn's  ed.  §  26)  Okla.  Const.,  provides 
that  '*no  person  shall  be  prosecuted  crim- 
inally in  courts  of  record  for  felony  or  mis- 
demeanor, otherwise  than  by  presentment  or 
indictment  or  by  information.  No  person 
shall  be  prosecuted  for  a  felony  by  informa- 
tion without  having  had  a  preliminary  ex- 
amination before  an  examining  magistrate  or 
having  waived  such  preliminary  examina- 
tiour  Prosecutions  may  be  instituted  in 
courts  not  of  record  upon  a  duly  verified 
complaint."  The  question  arises,  however, 
as  to  whether  or  not  any  person,  other  than 
the  county  attorney,  or  someone  acting  for 
him,  could  file  this  information.  An  informa- 
tion would  lie  at  common  law  for  all  mis- 
demeanors, but  not  tor  a  felony,  it  having 
lieen  the  policy  under  such  law  that  no  per- 
son should  be  put  on  trial  for  a  capital  of- 
fense, or  any  other  crime  known  or  under- 
stood as  an  offense,  under  said  law  occasion- 
ing a  total  forfeiture  of  the  offender's  lands 
or  goods,  or  both.  This  is  the  line  of  de- 
marcation by  which  we  are  to  determine 
whether  or  not  at  common  law  an  offense 
was  a  felony  or  a  misdemeanor.    4  Bl.  Com. 

04,  05,  310.  At  common  law  an  information 
is  defined  to  be  a  complaint  or  accusation  ex- 
hibited against  a  person  for  some  criminal 
offense  committed  immediately  against  the 
King,  or  against  a  private  person;  an  in- 
dictment being  an  accusation  preferred  by 
19L.R.A.(X.S.) 


the  oath  of  12  men,  and  an  information  is 
only  the  allegation  of  the  oflScer  who  ex- 
hibits it.  3  Bacon.  Abr.  035,  title  "informa- 
tion. According  to  Mr.  Baoon,  there  are 
two  kinds  of  criminal  information  under  the 
common-law  procedure  in  England,  the  first 
being  an  oflfense  immediately  against  the 
Kingt  and  was  filed  by  the  Attorney  Gen- 
eral ea?  officio,  and  without  leave  of  court. 
The  second  was  against  private  individuals, 
and  exhibited  by  the  masters  of  the  Crown. 
Information  of  this  character  were  filed  n^ 
a  matter  of  course  prior  to  the  adoption  of 
Stat.  4  &  5  William  and  Mary,  chap.  IS: 
but  thereafter  such  information  could  not 
be  filed  by  the  masters  of  the  Crown  except 
upon  leave  of  the  court,  and  then  to  be  sup- 
ported by  the  affidavit  of  the  person  at 
whose  instance  the  same  was  filed,  such  per- 
son being  required  to  give  security  for  co-ts. 
3  Bacon,  Abr.  635.  Section  4200.  Wilson's 
Rev.  &  Anno.  Stat.  1903.  provides:  "The 
common  law,  as  modified  by  constitutional 
and  statutory  law,  judicial  decisions,  and 
the  conditions  and  wants  of  the  people,  shall 
remain  in  force  in  aid  of  the  General  Stat- 
utes of  Oklahoma;  but  the  rule  of  the  com- 
mon law,  that  statutes  in  derogation  thereof 
shall  be  strictly  construed,  shall  not  be  ap- 
plicable to  any  general  statute  of  Okla- 
homa :  but  all  such  statutes  shall  be  lib- 
erally construed,  to  promote  their  object."" 
Mr.  Chitty  says  (1  Crim.  Law,  844)  :  "In- 
formations may  be  filed  by  the  Attorney 
General  for  any  offense  below  the  dignity  of 
felony  which  tends,  in  his  opinion,  to  dis- 
turb the  government,  or  immediately  to  in- 
terfere with  the  interests  of  the  public,  or 
the  safety  of  the  Crown.  He  most  fre<juent- 
ly  exercises  this  power  in  cases  of  Hlx^N  on 
government  or  high  officers  of  the  Crown. 
.  .  .  It  seems,  indeed,  at  his  option  to 
exert  it  when  any  offense  occurs  which  may 
thus  be  prosecuted  in  the  Crown  offic<». 
.  .  .  The  Attorney  General  is  the  sol«» 
judge  of  what  public  misdemeanors  he  will 
prosecute.  He  may  file  an  information 
against  anyone  whom  he  thinks  proper  to 
select,  without  oath,  without  motion,  or  op- 
portunity for  the  defendant  to  show  cause 
against  the  proceeding." 
•  It  appears  to  have  been  the  common  and 
usual  practice,  sustained  by  numerous  prec- 
edents, for  informations  to  be  exhibited, 
whether  in  the  name  of  the  King's  Attorney 
General,  or  of  the  master  of  the  Crown  of- 
fice, for  batteries,  cheats,  seducing  a  young 
man  or  woman  from  their  parents  in  order 
to  marry  them  against  their  con.sent.  or  for 
other  wicked  purposes,  spiriting  away  a 
child,  rescuing  persons  from  legal  arrest,  • 
perjuries,  subornation  of  perjuries,  forgery, 
conspiracies,  and  other  like  crimes  done 
principally  to  a  private  person,  as  well  as- 
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for  oflFenses  done  principally  to  the  King, 
aind,  in  general,  or  any  other  offenses 
A<;ainst  the  public  good,  or  against  the  first 
iiiid  obvious  principles  of  justice  and  com- 
mon honesty.  3  Bacon,  Abr.  title  *'Infornia- 
tion;"  2  Hawk.  P.  C.  chap.  26,  §  1;  Cole, 
Criminal  Information,  p.  9;  Comyn's  Dig. 
title  "Information;"  Archbold,  Crim.  PI. 
&  Ev.  69.  Mr.  Cole,  in  his  work  on  Criminal 
Information,  pp.  9,  10.  states:  "In  cases  of 
Tnisdemeanor  the  law  has  intrusted  the  At- 
torney General,  on  behalf  of  the  Crown,  with 
.a  di.scretionary  power  of  filing  informations; 
and  for  that  reason  the  court  of  Queen's 
liench  will  never  give  leave  to  the  Attgrney 
General,  on  behalf  of  the  Crown,  to  exhibit 
A  criminal  information.  He  has  the  right 
to  exhibit  one  ex  officio^  on  his  own  respon- 
sibility and  discretion.  .  .  .  But,,  although 
the  Attorney  General  may.  if  he  think  fit, 
•^'xhibit  a  criminal  information  ex  officio,  for 
any  misdemeanor  whatever,  yet  in  practice 
lie  seldon;  does  so,  except  when  directed 
[to  do  so]  by  the  House  of  Lords,  or  the 
House  of  Commons,  ...  or  where  the  case 
is  of  a  very  serious  nature.  The  usual  objects 
of  an  ex  officio  information  are  properly  such 
enormous  misdemeanors  as  peculiarly  tend  to 
disturb  or  endanger  the  Queen's  government, 
or  affront  her  in  the  regular  discharge  of 
her  royal  functions."  46  Law  Library,  2fl, 
-JO.  In  the  case  of  State  v.  Gleason,  32  Kan. 
250.  4  Pac.  306,  the  court  said:  "At  common 
law  an  information  might  be  filed,  under  the 
English  practice,  against  persons  charged 
with  misdemeanors,  yet  no  rule  was  granted 
in  regard  to  such  cases  except  upon  such  evi- 
dence as  would,  uncontradicted,  make  out 
the  offense  beyond  a  doubt.  Archbold,  Crim. 
PI.  &  Ev.  176;  R.  V.  Willett,  6  T.  R.  294; 
R.  v.  Williamson,  3  Barn.  &  Aid.  582 ;  R.  v. 
•Bull,  1  Wils.  93:  R.  v.  Hilbers,  2  Chitty. 
163;  R.  V.  Baldwin,  8  Ad.  &  El.  168;  Ex 
parte  Williams,  5  Jur.  1133,  cited  in  1  Harr. 
_l)ig.  2268;  1  Chitty,  Crim.  Law,  856,  857." 
There  appears  to  be  some  conflict  of  au- 
thority as  to  whether  or  not  the  second  class 
of  informations  have  been  adopted  in  this 
country.  State  v.  Gleason,  32  Kan.  245.  4 
Pac.  363;  Bishop,  Crim.  Proc.  144,  604, 
«06:  State  v.  Moore,  19  Ala.  514;  Wharton 
Crim.  PI.  &  Pr.  8th  ed.  87.  In  the  case  of 
State  V.  Kelm,  79  Mo.  515,  it  is  said:  "In 
•our  states  the  criminal  information  should 
be  deemed  to  be  such,  and  such  only,  as  in 
England  is  presented  by  the  Attorney  or  the 
Solicitor  General.  This. part  of  the  English 
■common  law  has  plainly  become  common  law  j 
with  us.  And,  as  with  us,  the  powers  wliich  ' 
in  England  are  exercised  by  the  Attorney  i 
(General  and  Solicitor  General  are  largely 
distributed  among  our  district  attorneys,  i 
whose  office  does  not  exist  in  England,  the  | 
latter  officers  would  seem  to  be  entitled,  un- ' 
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der  our  common  law,  to  prosecute  by  infor- 
mation as  a  right  adhering  to  their  oftice, 
and  without  leave  of  court."  In  the  case  of 
State  V.  Moore,  19  Ala.  519,  the  court  said: 
"In  England  informations  lay  against  per- 
sons for  misdemeanors,  and  were  in  those 
cases  criminal  proceedings.  The  practice  of 
filing  them  existed  at  the  common  law,  and 
may  be  traced  to  the  earliest  periods.  In- 
formations for  offenses  more  imniediatelj'  af- 
fecting the  King,  his  ministers,  or  the  state, 
were  filed  ex  officio  by  the  Attorney  General 
while  those  in  which  a  private  individual 
was  virtually  the  prosecutor  were  placed  on 
record  by  the  King's  coroner  or  master  of 
the  Crown  office.  Each  of  these  officers  had, 
and  the  Attorney  General  still  has,  the  pow- 
er of  thus  accusing  the  subject  at  his  discre- 
tion. But  the  Stat.  4  &  5  William  and 
Mary,  chap.  18,  reduced  the  coroner  to  a 
mere  ministerial  officer,  and  the  informa- 
tions exhibited  bj'  him  in  the  Crown  office 
were  subjected  entirely  to  the  court  of  the 
King's  bench.  Criminal  informations  at 
this  day  (in  England)  are  of  two  kinds: 
Those  fixed  ex  officio  by  the  Attorney  Gen- 
eral, at  his  sole  discretion,  and  those  prose- 
cuted by  the  coroner  or  master  of  the  Crown 
office,  by  leave  of  the  court  according  to  the 
statute."^  Chitty's  Crim.  Law,  843-845, 
where  the  authorities  are  cited.  .  .  . 
Stat.  4  &  5  William  and  ;Mary  is  not  in  force 
in  this  state,  and  we  have  none  like  it  that 
can  possibly  affect  this  case;  consequently 
the  discretion  of  the  state  to  proceed,  or  not 
to  proceed,  for  the  forfeiture,  is  not  placed 
in  the  hands  of  any  of  our  courts,  and  it 
has  already  appeared  that  they  cannot  de- 
rive it  from  the  common  law.  The  scire  fa- 
cias to  repeal  the  King's  letters  patent,  for 
any  cause  of  forfeiture  that  may  have  oc- 
curred, is  analogous  to  the  case  before  us. 
In  that  case,  also  there  was  a  discretion  to 
claim  or  to  waive  the  forfeiture.  In  such 
cases,  'previously  to  suing  out  tne  writ,  a 
petition  or  memorial  must  be  presented  to 
his  Majesty,  and  a  warrant  obtained  thereon 
to  the  Attorney  General,  upon  which  he  will 
grant  his  fiat  for  suing  it  out;  but  it  is 
said  that,  when  a  patent  is  granted  to  the 
prejudice  of  a  subject,  the  King  of  right  is 
to  permit,  upon  petition,  to  use  his  name 
for  the  repeal  of  it.'  2  Tidd,  Pr.  1094.  The 
case  before  us,  however,  is  one  not  affecting 
the  rights  of  any  particular  individual.  It 
is  clear  that  the  state  here  is  the  source  of 
all  such  franchises,  to  be  granted  or  with- 
held by  the  legislature  at  its  discretion. 
But  if,  under  our  law,  a  forfeiture  must  be 
exacted  for  ever}'  act  done  or  omitted  which, 
in  strictness,  is  a  cause  of  forfeiture,  then 
our  law  is  obviously  defective;  and  it  is  not 
only  defective,  but  wrong,  if  this  high  dis- 
cretion may   be  exercised  by  persons  who, 
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with  regard  to  it,  are  not  the  representa- 
tives of  the  state.  The  language  of  the  act 
plainly  shows  that  the  legislature  did  not 
intend  to  confide  this  discretion  to  the  so- 
licitors; but,  on  the  contrary,  it  was  the 
manifest  intention  to  withhold  it  from  them. 
They  were  to  act  *at  the  instance  of  the 
state/  which  excludes  the  idea  of  their  act- 
ing upon  their  own  will  or  discretion.*' 
Clark,  in  his  Criminal  Procedure,  page  128, 
says:  "Under  the  common  law  of  England, 
informations  were  of  two  kinds.  The  first 
was  filed  by  the  Attorney  General,  as  a  rule, 
for  off'enses  more  immediately  against  the 
King,  or  the  public  safety;  but  such  an  in- 
formation could  be  filed  by  him  for  any  oth- 
er misdemeanor,  though  an  ofl'ense  more 
particularly  against  an  individual.  The 
second  was  filed  by  the  maliters  of  the  Crown 
ofiice,  and  it  was  the  usual  mode  or  proceed- 
ing by  information  for  offenses  agninst  in- 
dividuals. Formerly  both  of  these  informa- 
tions could  be  filed  without  leave  of  court, 
and  without  further  oath  or  affidavit  than 
the  oath  of  ofRce  of  the  officer  preferring  it. 
By  an  early  English  statute,  however,  which 
is  old  enough  to  have  become  a  part  of  our 
common  law^,  if  applicable  to  our  conditions, 
it  was  provided  that  informations  by  mas- 
ters of  the  Crown  office  could  only  be  filed 
by  leave  of  court,  and  that  they  should  be 
supported  by  the  affidavit  of  the  person  at 
whose  suit  they  were  preferred.  The  law 
remained  that  informations  filed  by  the  At- 
torney General  (and,  as  already  stated,  he 
could  file  them  for  any  misdemeanor)  need 
not  be  verified,  and  that  he  was  the  sole 
judge  of  the  necessity  or  propriety  of  filing 
them.  Leave  of  court  was  not  necessary. 
Nor  was  the  accused  entitled  to  opportunity 
to  show  cause  against  the  proceeding.  The 
Attorney  General  usually  acted  on  affidavits 
of  witnesses  laid  before  him,  but  this  was 
not  necessary.  There  is  some  authority  for 
the  proposition  that  the  kind  of  information 
to  be  used  at  common  law  in  this  country  is 
that  which  in  England  was  filed  by  the  mas- 
ters of  the  Crown  office,  and  that  this  is  the 
kind  contemplated  by  statutes  which  show 
no  intention  to  the  contrary;  and  if  this  is 
so,  leave  of  the  court  and  affidavit  would  be 
necessary.  But,  by  the  better  opinion,  the 
other  kind  of  information  is  the  one  in  use 
with  us.  'In  our  states  the  criminal  infor- 
mation should  be  deemed  to  be  such,  and 
such  only,  as  in  England  is  presented  by  the 
Attorney  or  Solicitor  General.  This  part  of 
the  English  common  law  has  plainly  become 
common  law  with  us.  As,  with  us,  the  pow- 
ers which  in  England  were  exercised  by  the 
Attorney  or  Solicitor  General  are  largely 
distributed  among  our  district  attorneys, 
whose  office  does  not  exist  in  England,  the 
latter  officers  would  seem  to  be  entitled,  un-  * 
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der  our  common  law,  to  prosecute  by  infor> 
mation,  as  a  right  adhering  to  their  office, 
and  without  leave  of  court.' " 

In  this  state  it  is  made  the  duty  of  the 
county  attorney,  and  not  the  attorney  gen- 
eral, to  appear  in  the  district  courts  of  their 
respective  counties  and  defend  on  behalf  of 
the  state  or  his  county  all  actions  or  pro- 
ceedings,   civil  or  criminal,  in  which  the  state 
is  interested  or  a  party;  and,  whenercr  the 
venue  is  changed  in  any  criminal  case,  or  in 
any  civil  action  or  proceeding  in  which  his 
county  or  the  state  is  interested  or  a  party^ 
it  is  the  duty  of  the  county  attorney  of  the 
county  where  such  indictment  is  found,  or 
the  county  interested  in  such  civil  action  or 
proceeding,  to  appear  and  prosecute  such  in- 
dictment, and  to  prosecute  or  defend  such 
civil  action  or  proceeding  in  the  county  to- 
which  the  same  may  be  changed.     Wilson^ 
Rev.  &  Anno.  Stat.    (Okla.)    1903,   §   1289. 
And  whenever  there  shall  be  no  county  at- 
torney for  the  county,  or  when  the  county 
attorney  shall  be  absent  from  the  court,  or 
unable  to  attend  to  his  duties,  the  district 
court  may,  if  it  deems  it  necessary,  appoint^ 
by  an  order  entered  on  the  minutes  of  the 
court,  some  suitable  person  to  perform  for 
the  time  being  the  duties  required  by  law 
to  be   performed   by   the   county   attorney; 
aiid  the  person  so  appointed  shall  thereupon 
be  vested  with  all  the  powers  of  such  county 
attorney    for    that    purpose.     Id.    §     1293. 
Const.  §  17,  art  2  (Bunn's  ed.  §  26),  supra,, 
providing  that   "no  person   shall   be  prose- 
cuted criminally  in  courts  of  record  for  fel- 
ony or  misdemeanor,  otherwise  than  by  pre- 
sentment or  indictment  or  by  information.'* 
enabling  a  felony  to  be  prosecuted  by  infor- 
mation, which,  under  the  common  law,  could 
only  be  prosecuted  by  indictment,   did  not 
extend  the  rule  so  that  a  person  could  be 
put  on  trial  in  a  court  of  record  for  a  fel- 
ony on   information   verified  and  exhibited 
only  by  a  private  prosecutor.     To  hold  that 
in  courts   of   record   such   prosecutions   for 
misdemeanor  could  be  maintained  by  such 
an   information   would   establish   two   rule» 
of  practice  in  such  courts  for  exhibiting  in- 
formations,— one  for  misdemeanors  and  an- 
other   for   felonies.    Wlien    the   same   officer 
prosecutes  for  the  state  in  all  such  cases^ 
such  practice  is  not  presumed  to  have  been 
intended  by  the  framers  of  the  Constitution. 
At  common  law  an  information  exhibited 
by  the  Attorney  General  or  Solicitor  Gen- 
eral was  not  required  to  be  verified.     It  is 
not  necessary  to  determine  whether  or  not 
article  4  of  the  amendments  to  the  Consti- 
tution of  the  United  States,  providing  that 
"the  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not 
be  violated,  and  no  warrants  shall  issue  but 
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upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the 
place  to  be  searched  and  the  persons  or 
things  to  be  seized,**  changes  the  common- 
law  rule  as  to  information  in  this  country, 
for  §  5306,  Wilson's  Rev.  &  Anno.  Stat. 
1903,  provides  that  "the  county  attorney 
shall  subscribe  his  name  'to  informations 
filed  in  the  probate  or  district  court,  and 
indorse  thereon  the  names  of  the  witnesses 
knovrn  to  him  at  the  time  of  filing  the  same. 
He  shall  also  indorse  thereon  the  names  of 
such  other  witnesses  as  may  afterward  be- 
come known  to  him,  at  such  time  before  the 
trial  as  the  court  may  by  rule  prescribe," 
and  that  such  information  should  be  veri- 
fied "by  the  oath  of  the  prosecuting  attor- 
ney, complainant,  or  some  other  person/' 
it  being  provided  that  when  the  information 
in  any  case  is  verified  by  the  county  attor- 
ney, it  shall  be  sufficient  if  the  verification 
be  upon  information  or  belief.  Thia  section 
enlarges  the  common-law  rule.  Prosecutions 
originally  cognizable  in  courts  of  justices  of 
the  peace  need  not  be  begun  by  such  an  in- 
formation. Const,  art.  2,  §  17  (Bunn's  ed. 
§  26).  But  when  exhibited  in  such  justice 
court  by  any  other  person  than  by  the  coun- 
ty attorney,  or  his  assistant  or  deputy,  or 
some  other  person  authorized  by  law,  the 
justice  of  the  peace  may  require  of  such 
private  prosecutor  a  bond  for  the  costs  of 
such  prosecution.  Const,  art.  7,  §  18 
(Bunn's  ed.  §  100);  Wilson,  Rev.  &  Anno. 
Stat.  1003,  §§  5305,  5306,  5307.  The  provi- 
sion being  made  that  criminal  offenses,  in- 
cluding both  felony  and  misdemeanor,  may 
be  originally  prosecuted  by  information  in 
courts  of  record,  and  in  courts  not  of  rec- 
ord, which  includes  only  misdemeanors,  by 
complaint,  an  information  is  clearly  distin- 
guished from  a  complaint.  An  information 
exhibited  under  the  common  law,  by  leave 
of  the  court,  by  a  private  prosecutor,  is,  in 
effect,  merely  a  complaint  as  termed  in  our 
Constitution. 

Hence,  since  the  adoption  of  our  state 
Constitution,  no  person  can  be  prosecuted 
criminally  in  any  court  of  record  in  this 
state  for  felony  or  misdemeanor  other  than 
by  presentment  of  an  indictment  by  a  grand 
jury,  or  by  information  exhibited  by  the 
county  attorney  or  other  officer  authorized 
by  law.  The  information  filed  in  this  case 
by  the  private  prosecutor,  who  was  neither 
the  county  attorney  nor  any  officer  author- 
ized by  law,  was  void. 

The  next  question  arises  as  to  whether  or 
not  the  writ  of  prohibition  herein  sought 
is  the  proper  remedy.  Such  writ  will  not 
be  issued  on  account  of  errors  or  irregulari- 
ties in  the  proceedings  of  a  court  having 
jurisdiction,  or  on  account  of  insufficiency  of 
averment  or  pleading,  or  upon  matters  of 
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I  defense  which  may  be  properly  raised  in  the- 
lower  court.  Ex  parte  Branch,  63  Ala.  383 ; 
Epperson  v.  Rice,  102  Ala.  668,  15  So.  434; 
Clark  V.  Superior  Ct.  55  Cal.  199;  16  Enc. 
PI.  &  Pr.  p.  1126,  and  authorities  cited  in 
footnotes  2-4.  The  better  rule  appears  to- 
be  that  the  writ  will  be  issued  where  the 
lower  court  appears  to  be  without  jurisdic- 
tion upon  the  record  and  admitted  facts, 
16  Enc.  PI.  &  Pr.  p.  1128,  and  authorities 
cited  in  footnotes  1  and  2.  Such  extraordi- 
nary writ  will  not  be  awarded  when  the 
ordinary  and  usual  remedies  provided  by 
law,  such  as  appeal,  writ  of  error,  certiorari, 
or  other  modes  of  review  or  injunction,, 
are  available.  Ex  parte  Smith,  23  Ala.  94; 
Ex  parte  Smith,  34  Ala.  455;  Ex  parte 
Scott,  47  Ala.  609 ;  Ex  parte  Reid,  50  Ala. 
439;  Ex  parte  Mobile  &  O.  R.  Co.  63  Ala. 
349;  Weaver  v.  Leatherman,  66  Ark.  21 U 
49  S.  W.  977:  16  Enc.  PI.  &  Pr.  p.  1130,  and 
authorities  cited  in  footnote  2.  There  ia 
no  general  rule  by  which  the  adequacy  or 
inadequacy  of  a  remedy  can  be  ascertained,, 
but  the  question  is  one  to  be  determined 
upon  the  facts  of  each  particular  case.  The- 
writ  will  not  be  issued  on  account  of  the- 
inconvenience,  expense,  or  delay  of  other 
remedies,  but  will  be  granted  where  the  rem- 
edy available  is  insufficient  to  prevent  im- 
mediate injury  or  hardship  to  the  party 
complaining,  particularly  in  criminal  cases. 
16  Enc.  PI.  &  Pr.  p.  1131,  and  authorities: 
cited  in  footnotes  1  and  2.  It  appears  that 
in  criminal  cases  neither  appeal,  habeas  cor- 
pus, nor  certiorari  would  be  a  plain,  speedy, 
or  adequate  remedy.  16  Enc.  PI.  &  Pr.  p. 
1132,  and  authorities  cited  in  footnote  K 
The  undisputed  facts  showing  the  indict- 
ments upon  which  the  prosecution  was  based 
to  be  absolutely  void,the  writ  of  prohibition 
was  declared  to  be  the  proper  remedy.  Bru- 
ner  v.  Superior  Ct.  92  Cal.  239,  28  Pac.  341 ; 
People  ex  rel.  Yearian  v.  Spiers,  4  Utah, 
385,  10  Pac.  609,  y  Pac.  509 ;  People  ex  rel. 
Pierce  v.  Carrington,  5  Utah,  531,  17  Pac. 
735;  People  v.  Southwell,  46  Cal.  141;  Peo- 
ple V.  Colby,  54  Cal.  37;  People  v.  Hunter, 
54  Cal.  65;*^  Levy  v.  Wilson,  69  Cal.  105,  la 
Pac.  272;  Ex  parte  Brown,  58  Ala,  542;  16 
Enc.  PI.  &  Pr.  p.  1132,  and  authorities  cited 
in  footnotes  1  and  2.  It  appearing  as  a 
matter  of  record  that  the  information  ex- 
hibited in  the  court  below  was  by  a  private 
prosecutor,  and  it  being  admitted  in  the  .an- 
swer of  the  respondent  that  the  county  at- 
torney had  refused  to  file  an  information 
against  the  relator,  and  no  other  officer  au- 
thorized by  law  having  filed  such  informa- 
tion, the  county  court  is  without  jurisdic- 
tion to  try  said  cause.  If  judgment  is  pro- 
nounced against  the  relator  upon  the  ver- 
dict of  the  jury,  it  might  result  in  his  being 
incarcerated  in  jail  pending  an  appeal.    Au 
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appeal  in  such  an  instance  would  not  bo 
such  an  adequate  and  speedy  remedy  as  to 
prevent  immediate  injury  or  hardship  to  the 
relator.  When  it  appears  to  the  court  hav- 
ing jurisdiction  to  issue  the  writ  of  prohibi- 
tion that  the  lower  court,  under  any  condi- 
tions, is  without  jurisdiction  to  try  the  ac- 
-cused  upon  the  alleged  information  filed, 
with  all  amendments  permitted  under  the 
law  considered  as  made,  to  require  him  to 
invoke  the  remedy  of  appeal,  occasioning 
delay  and  necessitating  a  supersedeas  bond, 
or  resulting  in  his  being  confined  in  jail 
X)ending  the  determination  of  his  appeal, 
wlien  the  same  conclusion  as  to  the  lower 
court  being  without  jurisdiction  will  be 
reached,  would  work  an  unnecessary  and  un- 
reasonable hardship  upon  the  accused. 
The  writ  of  prohibition  is  awarded. 

All  the  Justices  concur. 


OKLAHOMA   SIJPRKME   COURT. 

INTERNATIONAL  LAND  COMPANY, 
Appt., 

V. 

JOSEPH   MARSHALL   by   Next   Friend, 
(—  Okla.  — ,  98  Pac.  951.) 

Kquity  —  clean  hands. 

1.  Equity  will  re^^ise  to  lend  its  aid  in 
any  manner  to  one  seeking  its  active  in- 
terposition who  has  been  guilty  of  any  un- 
lawful or  inequitable  conduct  in  the  mat- 
ter with  relation  to  which  he  s^eks  relief. 
Infant  —  conveyance  —  falne  statement 

of  age  —  cancelation  of  deed. 

2.  Where  a  party  fraudulently  repros-ent'* 
that  he  is  over  twenty-one  years  of  ago. 
when  in  fact  he  is  only  nineteen  years  of 
age.  and  such  false  and  fraudulent  repre- 
sentations, in  connection  with  his  appear- 
ance and  size,  being  believed,  by  means  of  a 
de<Ml  then  and  there  executed  and  delivered 
by  him,  he,  on  account  of  such  fraudulent 
it*j)re.sentations,  obtains  the  sum  of  $125  as 
a  part  of  the  consideration  therefor,  such 
party  grantor,  whilst  in  possession  of  the 
land  described  in  such  deed,  will  not  be  per- 
mitted to  invoke  the  aid  of  equity  to  have 
such  deed  canceled,  although  it  may  be  abso- 
lutely void,  without  offering  to  refund  the 
amount  of  money  so  fraudulently  obtained. 

Headnotes  by  Williams,  Ch.  J. 

Note.  —  The  question  as  to  tlie  estoppel 
of  an  infant  by  false  representations  as  to 
his  af'p  is  treated  in  a  note  to  Lowery  v. 
Cate,  57  L.R.A.  684,  which  is  supplemented 
bv  a  case  note  to  Commander  v.  Brnzile.  9 
L.R.A.  (N.S.)  1117.  See  also  Tobin  v. 
Spann,  16  L.R.A. (N.S.)  u72,  on  the  same 
subject. 
11)  L.R.A.(N.S.) 


Same  —  knowledipe  of  fraud. 

3.  Although  the  injured  party  may  have 
had  prior  notice  that  such  party  was  un- 
der age.  yet,  if  he  believed  such  false  rep- 
resentations, which  were  fraudulently  and 
intentionally  made  by  such  party  grantor, 
and,  relying  thereon,  parted  with  a  consid- 
eration as  result  thereof,  such  party  grant- 
or, although  the  other  party  may  not  have 
exercised  reasonable  care,  will  be  refused 
the  aid  of  equity'  to  cancel  such  deed,  though 
it  may  be  absolutely  void,  unless  he  offers 
to  refund  the  amount  of  money  thus  wrong- 
fully obtained. 

(Kane,  J.,  dissents.) 

(November  24,  1908.) 

APPEAL  by  defendant  from  a  judgment  of 
the  United  States  Court  for  the  Western 
District  of  the  Indian  Territory  in  plaintifTs 
favor  in  an  action  brought  to  compel  the  re- 
conveyance to  plaintiff  of  certain  lands.  Re- 
versed. 

Statement  by  Williams.  Ch.  J.: 
On  the  29th  day  of  December,  a.  d.  1905, 
the  appellee,  a  minor,  by  his  next  friend, 
Jeff  Marshall,  as  plaintiff,  instituted  this  ac- 
tion in  the  United  States  court  for  the  west- 
tern  district  of  Indian  territory,  at  Musko- 
gee, against  the  appellant,  as  defendant,  al- 
leging in  his  complaint  that  the  said  plain- 
tiff was  a  minor  under  the  age  of  twenty- 
one  years,  and  brought  said  action  by  and 
through  his  father  and  next  friend,  Jeff  Mar- 
shall; that  on  or  about  the  26th  day  of  De- 
cember, A.  D.  1905,  he  was  a  minor,  being 
eighteen  3^ears  of  age,  and  a  citizen  of  the 
Creek  Nation,  and  as  such  there  was  allotted 
and  patented  to  him  certain  described  real 
estate;  that  on  said  date  the  said  plaintiff 
endeavored  to  borrow  some  money  from  the 
defendant,  through  C.  M.  Bradley,  its  presi- 
dent, and  offered  to  give  a  mortgage  on  40 
acres  of  said  land  as  security  therefor,  and 
the  defendant,  through  its  said  president, 
informed  said  plaintiff  that  it  would  let  him 
have  $125,  and  would  take  a  deed  to  40  acres 
of  said  land,  with  the  understanding  that 
plaintiiT  should  have  the  privilege  of  return- 
ing said  money,  and  the  defendant  would  re- 
convey  said  land  to  him;  that  thereupon 
the  said  plaintiff  accepted  said  proposition, 
and  executed  what  was  thoufjht  to  be  a  deed, 
conveying  40  acres  of  said  land,  and  de- 
livered same  to  the  president  of  said  defend- 
ant company,  and  that  the  said  defendant 
paid  to  said  plaintiff  the  said  sum  of  $125: 
that  soon  after  plaintiff  received  said  sura  of 
money  and  executed  said  deed  to  the  defend- 
ant, conveying,  as  he  thought,  40  acres  of 
land,  he  discovered  that  said  defendant  had 
taken  a  deed  to  all  of  said  land,  being  120 
acres;   that   immediately   plaintiff  tendered 
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back  to  said  defendant  the  said  snm  of  $130 
in  lawful  money,  and  demanded  the  reconvey- 
ance to  him  of  said  land,  the  said  sum  of 
money  being  sufficient  to  pay  all  interest  and 
cost  of  the  executing  and  recording  of  the 
deed,  and  the  said  defendant  refused  to  ac- 
cept said  sum  of  money,  and  refused  to  re- 
<oonvoy  said  land  to  said  plaintiff;  that  the 
defendant  well  knew  at  the  time  of  the  exe- 
cution of  said  deed,  and  before  the  same  was 
executed,  and  before  the  defendant  had  paid 
the  plaintiff  said  sum  of  money,  that  said 
plaintiiT  was  a  minor,  aud  had  no  authority 
to  convey  said  land.  Plaintiff  then  and  thera 
in  open  court  tendered  to  the  defiuidant  tiie 
sum  of  $130,  alleging  that  said  deed  was  du- 
ly recorded  on  the  27th  day  of  December, 
A,  D.  1905,  in  the  record  of  deeds  at  Wag- 
oner in  said  district,  and  said  deed  is  a 
cloud  upon  his  title/  Plaintiff  prays  for  a 
decree,  to  the  end  that  the  defendant  be  di- 
rected to  make  and  deliver  to  him  a  good 
and  sufficient  deed,  reconveying  to  him  all 
of  the  said  described  land,  and.  in  the  event 
that  the  defendant  fails  or  refuses  to  do  so, 
that  a  commissioner  be  appointed  by  the 
court  with  full  power  to  act,  and  that  he  be 
instructed  to  convey  all  of  said  land  by  good 
and  sufiicient  deed  to  said  plaintiff. 

On  the  10th  day  of  January,  a.  d.  1906, 
the  defendant  answered,  denying  that  plain- 
tiff is  a  minor  under  the  age  of  twenty -one 
years  of  age,  and  that  he  was  under  the  age 
of  twenty-one  years  on  the  20th  day  of  De- 
cember. A.  D.  1905,  and  that  he  did,  at  the 
time  alleged  in  the  complaint,  endeavor  to 
borrow  money  from  the  defendant,  through 
its  president,  and  that,  in  such  endeavor, 
offered  to  give  a  mortgage  on  40  acres  of  said 
land,  and  that  defendant,  through  its  presi- 
dent, agreed  to  loan  plaintiff  the  sum  of 
4B125,  and,  as  security  therefor,  to  take  a  deed 
to  such  land,  with  the  understanding  that 
the  plaintiff  was  to  have  the  privilege  of  re- 
turning said  money,  upon  which  the  defend- 
ant would  reconvey  to  him  said  40  acres  of 
land,  and  that  any  such  proposition  was 
made  and  accepted  for  a  loan  of  $125  to  the 
plaintiff,  and  that,  in  drawing  up  the  pa- 
pers. 120  arcres,  as  alleged  in  the  complaint, 
were  covered  and  included  by  the  deed,  when, 
under  the  agreement,  only  40  acres  should 
have  been  conveyed,  and  denies  that  said 
plaintiff  offered  to  redeem  said  land,  or  any 
part  of  it,  by  paying  back  or  tendering  to  it 
the  amount  he  had  received  from  said  de- 
fendant as  part  payment  under  the  deed 
executed  by  Joseph  Marshall  to  the  defend- 
ant, conveying  to  it  120  acres  of  land,  de- 
scribed in  the  complaint,  which  defendant 
admits  were  alloted  to  said  plaintiff.  De- 
fendant denies  that,  at  the  time  the  trans- 
action occurred  lietween  it  and  the  plaintiff, 
at  which  time  the  defendant  received  a  deed 
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to  the  land  mentioned  in  the  complaint  from 
plaintiff,  its  president,  C.  M.  Bradley,  act- 
ing for  it,  knew  or  had  knowledge  and  belief 
that  said  plaintiff  was  a  minor  under  the  age 
of  twenty-one  years.  Defendant  admits  that 
said  deed  executed  and  delivered  to  It  by 
the  plaintiff  on  December  26,  1905,  was  filed 
and  recorded  at  Wagoner,  in  the  western  dis- 
trict of  the  Indian  territory,  but  denies  that 
said  deed  is  any  cloud  upon  the  plaintifTs 
title.  For  further  answer,  defendant  avers 
that,  under  the  allegations  of  the  complaint 
to  the  effect  that  plaintiff  is  a  minor  under 
the  age  of  twenty-one  years,  and  was  at  the 
time  he  made  said  deed  on  December  26, 
1905,  this  suit  cannot  be  maintained  by  him 
through  a  next  friend,  because  his  right  to 
disaffirm  and  set  aside  a  transaction  of  the 
character  alleged  does  not  accrue  until  his 
majority.  Defendant  pleads  that  it  paid 
the  plaintiff,  Joseph  Marshall,  the  sum  of 
$375  on  the  representation  of  said  Joseph 
Marshall  that  he  was  of  age,  and  had  a 
right  and  capacity  to  transfer  and  convey 
his  land,  which  the  defendant,  through  its 
president,  C.  M.  Bradley,  believed  to  be  true, 
and,  acting  upon  such  belief,  paid  to  said 
plaintiff  the  said  sum  of  $375,  which  defend- 
ant avers  and  pleads  said  plaintiff  should 
refund  before  he  can  ask  equity  in  this 
court:  that  on  December  26,  A.  D.  1905, 
the  defendant,  through  its  president,  C.  M. 
Bradley,  purchased  lots  3  and  4  and  the 
southeast  quarter  of  the  southwest  quarter 
of  section  31,  township  16  north,  range  17 
east,  in  the  Creek  Nation,  Indian  territory, 
from  the  plaintiff,  Joseph  Marshall,  and 
agreed  to  pay  him  therefor  the  sum  of 
$1,400;  that,  under  said  agreement,  it  did 
upon  that  date  pay  said  plaintiff  the  sum 
of  $125,  and  execute  and  deliver  to  him  a 
duebill  for  the  sum  of  $1,275;  that  it  paid 
the  said  plaintiff  the  sum  of  $250,  which 
was  credited  on  said  duebill  as  a  partial 
payment  on  said  land ;  that  said  plaintiff  ap- 
peared to  be  twenty-one  years  of  age  at  the 
time  this  contract  and  deed  was  made;  that 
he  positively  and  assuredly  made  the  state- 
ment to  said  C.  M.  Bradley  that  he  was 
twenty -one  years  of  age,  and  had  capacity 
to  enter  into  said  contract  and  execute  said 
deed,  upon  which  representations  and  state- 
ments of  said  plaintiff  the  defendant,  by  and 
through  its  said  representative,  paid  to  said 
plaintiff  the  said  sum  of  $375,  believing  the 
transaction  to  be  valid,  and  believing  the 
statements  made  by  the  plaintiff  were  true 
as  to  his  age;  that,  on  account  of  the  said 
representations  and  assurances  made  by 
plaintiff  as  to  his  age,  he  should  not  be  al- 
lowed to  repudiate  and  disaffirm  said  con- 
tract in  a  court  of  equity  without  first  doing 
equity  by  paying  back  to  said  defendant  the 
!taid  sum  of  $375,  paid  to  him  upon  said 
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statements,  which,  if  untrue,  were  fraudu- 
lent. Defendant  further  pleads  that  if  the 
plaintiff  is  a  minor,  and  was  such  on  Decem- 
ber 26,  A.  D.  1905,  being  less  than  twenty-one 
years  of  age,  he  cannot  repudiate  and  dis- 
affirm said  deed  executed  and  delivered  by 
him  to  said  defendant  because  of  his  minori- 
ty at  the  time  the  suit  is  brought.  Said 
cause  was  referred  to  a  master  to  take  testi- 
mony, and  to  report  his  findings  and  conclu- 
sions as  to  both  fact  and  law,  and,  on  the 
23d  day  of  June,  a.  d.  1906,  the  cause  was 
heard  on  the  exceptions  to  the  master's  re- 
port theretofore  filed,  and  the  court  con- 
firmed the  same  in  all  respects,  and  rendered 
a  decree  as  prayed  for  by  plaintiff,  to  which 
action  of  the  court  the  defendant  saved  its 
exceptions. 

In  due  time  an  appeal  was  taken  to  the 
United  States  court  of  appeals  for  the  In- 
dian territory.  On  the  25th  day  of  October, 
A.  D.  1906,  it  was  stipulated  by  counsel  that 
whereas  the  defendant  had  prayed  and  ob- 
tained an  appeal  from  the  decree  of  the 
court  in  this  case  to  the  United  States  court 
of  appeals  for  the  Indian  territory,  and 
desiring  to  save  cost  for  making  up  and 
printing  the  record,  there  being  but  two 
propositions  defendant  desires  to  press  upon 
the  appeal,  it  was  agreed  that,  in  the  light 
of  the  evidence  taken  and  filed  in  this  case, 
the  following  facts  were  established  by  the 
evidence  on  file  in  the  case  before  the  mas- 
ter and  before  the  lower  court  on  the  trial 
of  said  cause,  to  wit:  (1)  That  the  plain- 
tiff, Joseph  Marshall,  is  a  Creek  freedman,  a 
citizen  of  the  Creek  Nation,  not  of  Indian 
blood;  (2)  that,  as  such  citizen,  there  were 
allotted  and  patented  to  him,  as  his  distribu- 
tive share  of  the  lands  of  the  Creek  Nation, 
lots  3  and  4,  and  the  southeast  quarter  of 
the  southwest  quarter  of  section  31,  town- 
ship 16  north,  range  17  east,  in  the  Creek 
Nation,  Indian  territory,  for  which  he  re- 
ceived a  patent  executed  by  the  principal 
chief  of  the  Creek  Nation;  (3)  that,  on  the 
26th  day  of  December,  1905,  said  Joseph  Mar- 
shall was  the  owner  and  in  the  possession 
of  said  land;  (4)  that  on  said  date  said 
Joseph  Marshall,  by  warranty  deed  in  due 
form,  conveyed  to  the  defendant  all  of  the 
land  above  described,  which  was  duly  ac- 
knowledged and  properly  recorded  on  the 
27th  day  of  December,  1905;  that  at  the 
time  said  Joseph  Marshall  executed  said 
deed  he  also  made  an  affidavit  in  words  and 
figures  as  follows :  "Joseph  Marshall,  being 
first  duly  sworn,  upon  his  oath  states  that 
he  was  twenty -one  years  old  t>n  June  21st. 
1905,  and  that  he  makes  this  affidavit  for 
the  purpose  of  selling  his  land  and  receiving 
money  thereon;"  (5)  that,  at  the  time  of  the 
execution  of  said  warranty  deed  aforesaid, 
the  plaintiff,  Joseph  Marshall,  was  a  minor^ 
19L.R.'A.(N.S.) 


under  the  age  of  twenty-one  years,  having 
been  nineteen  years  of  age  since  the  early 
part  of  June,  1905;  (6)  that  C.  M.  Bradley, 
president  of  the  defendant  company,  acted 
for  it  as  its  agent  in  the  purchase  of  said 
land  from  the  plaintiff,  Joseph  Marshall; 
(7)  that  the  defendant,  through  its  said 
agent,  C.  M.  Bradley,  agreed  to  pay  as  the 
consideration  for  said  land  the  sum  of 
$1,400,  $125  of  which  sum  was  paid  to  the 
plaintiff,  Joseph  Marshall,  on  December  26, 
1905,  at  the  time  he  executed  and  delivered 
to  the  defendant  the  above-mentioned  deed, 
and  received  from  the  defendant  a  duebill 
for  the  remainder  of  the  consideration;  (8) 
that  on  December  26,  1905,  said  Joseph  Mar- 
shall, in  company  with  Sanders  Anderson, 
another  negro,  went  to  the  office  of  the  de- 
fendant company,  and  represented  to  said 
C.  M.  Bradley,  acting  for  the  defendant  in 
this  matter,  that  he,  Joseph  Marshall,  was 
twenty-one  years  of  age,  and  had  been  since 
June  21,  1905;  that  his  mother  so  informed 
him,  and  he  made  an  affidavit  to  that  effect, 
as  appears  on  the  back  of  the  deed,  before  VV. 
J.  Vandiver,  notary  public,  as  appears  from 
the  above  copy  of  said  deed;  that  the  rep- 
resentations of  said  Joseph  Marshall  that  he 
was  of  age,  taken  with  his  physical  appear- 
ance, were  believed  by  said  C.  M.  Bradley 
to  be  true;  (9)  that,  believing  said  Joseph 
Marshall  to  be  of  age,  said  C.  M.  Bradley, 
acting  for  the  defendant,  did  on  December 
26,  1905,  pay  to  said  Joseph  Marshall  the 
sum  of  $125  as  part  payment  on  the  land, 
taking  from  him  the  deed  above  referred  to; 
(10)  that  on  December  27,  1905,  the  follow- 
ing day.  the  mother  of  Joseph  Marshall,  the 
plaintiff,  went  to  the  office  of  the  defendant, 
and  told  the  said  C.  M.  Bradley  that  Joseph 
Marshall  was  her  son,  and  that  he  w^as  only 
twelve  years  old,  and  cautioned  defendant 
not  to  pay  plaintiff  any  more  money  on  the 
land;  (11)  .that  on  December  28  or  29 
1905,  the  defendant,  by  and  through  C.  M. 
Bradley,  acting  for  it,  paid  to  Joseph  Mar- 
shall, the  plaintiff,  $250  further  on  the 
consideration  for  said  land,  at  which  time 
said  Joseph  Marshall  again  represented 
that  he  was  of  age;  (12)  that  on  the  trial 
of  this  case  Joseph  Marshall  testified  that 
he  did  know  his  age. 

It  is  further  stipulated  that  the  clerk  of 
the  United  States  court  for  the  western 
district  of  the  Indian  territory,  in  making  up 
the  transcript  of  the  record,  may  omit  there- 
from the  master's  report  of  the  evidence,  and 
the  exceptions  filed  by  the  defendant  to  the 
master's  report,  and,  in  lieu  thereof,  insert 
this  agreement:  "It  is  further  agreed  that 
the  only  questions  for  review  in  this  case  on 
the  appeal  are  ( 1 )  whether  or  not  the  plain- 
tiff is  entitled  to  any  relief  without  paying 
back  to  the  defendant  the  $125  received  by 
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him  on  December  26,  1905,  at  the  time  the 
deed  was  made;  and  (2)  whether  or  not  the 
plaintiff  is  entitled  to  any  relief  in  this  case 
without  paying  back  to  the  defendant  the 
$250  received  by  him  on  December  28  or  29, 
1905,  as  set  out  in  the  statement  of  facts, 
both  of  which  questions  were  on  the  above 
facts  properly  presented  to  the  court  below 
on  the  hearing,  and  decided  by  that  court 
against  the  defendant,  to  which  decision  de- 
fendant then  and  there  excepted.  It  is  fur- 
ther agreed  that  these  two  questions  shall 
be  the  only  points  upon  which  the  defend- 
ant, as  appellant,  will  assign  error  in  the 
case/'  The  appeal  was  perfected  in  the 
LTnited  States  court  of  appeals  of  the  Indian 
territory,  and  transferred  in  accordance 
with  law  to  this  court  for  review. 

Mr.  George  S.  Ramsey,  for  appellant : 

An  infant  of  the  age  of  discretion  is 
estopped  to  disaffirm  his  deed  where  he  ob- 
tained, upon  his  false  representations  as  to 
his  age,  money  from  the  vendee,  his  phys- 
ical appearance  corroborating  his  statement 
that  he  was  of  age. 

Bigelow,  Estoppel,  600;  Bradshaw  v.  Van 
Winkle,  133  Ind.  134,  32  N.  E.  877;  Wil- 
liamson V.  Jones,  43  W.  Va.  562,  38  L.R.A. 
694,  64  Am.  St.  Rep.  891,  27  S.  E.  411 ;  Ryan 
V.  Growney,  125  Mo.  474,  28  S.  W.  189,  755; 
Ostrander  v.  Quin,  84  Miss.  230,  105  Am.  St. 
Rep.  426,  36  So.  257 ;  Craig  v.  Van  Bebber, 
18  Am.  St.  Rep.  633,  note;  Damron  v.  Com. 
110  Ky.  268,  96  Am.  St.  Rep.  463,  61  S.  W. 
459;  Dillon  v.  Burnham,  43  Kan.  77,  22  Pac. 
1016;  Ingram  v.  Ison,  26  Ky.  L.  Rep.  48, 
80  S.  W.  787 ;  Pemberton  Bl'dg.  &  L.  Asso. 
V.  Adams,  53  N.  J.  Eq.  258,  31  Atl.  280; 
Hayes  v.  Parker,  41  N.  J.  Eq.  630,  7  Atl. 
511;  Adams  v.  Fite,  3  Baxt.  69;  Sims  v. 
Everhardt,  102  U.  S.  300,  26  L.  ed.  87 ;  Mac- 
Greal  v.  Taylor,  167  U.  S.  688.  42  L.  ed.  326, 
17  Sup.  Ct.  Rep.  961 ;  22  Cyc.  Law  &  Proc.  p. 
656;  Bagley  v.  Fletcher,  44  Ark.  153;  Clark 
V.  Tate,  7  Mont.  171,  14  Pac.  763. 

Affirmative  relief  should  not  be  granted 
without  requiring  plaintiff,  as  a  condition 
precedent  thereto,  to  restore  all  the  money 
received  by  him  from  defendant  upon  the 
purchase  price  of  the  tract  of  land. 

22  Cyc.  Law  &  Proc.  p.  614;  1  Page, 
Contr.  §§  888-890;  Rice  v.  Boycr,  108  Ind. 
472,  58  Am.  Rep.  56,  9  N.  E.  420 ;  Fitts  v. 
Hall,  9  N.  H.  443;  Ostrander  v.  Quin,  84 
Miss.  230,  105  Am.  St.  Rep.  426,  36  So.  257; 
Carr  v.  Clough,  26  N.  H.  280,  59  Am.  Dec. 
349;  Smith  v.  Evans,  5  Humph.  77;  Boze- 
man'v.  Browning,  31  Ark.  365;  Myrick  v. 
Jackson,  39  Ark.  297 ;  Eureka  Co.*  v.  Ed- 
wards, 71  Ala.  248,  46  Am.  Rep.  314; 
American  Freehold  Land  Mortg.  Co.  v. 
Dykes,  111  Ala.  178,  56  Am.  St.  Rep.  45, 
1»  So.  292;  Hillyer  v.  Bennett,  3  Edw.  Ch. 
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222 ;  Gray  v.  Lessington,  2  Bosw.  257 ;  Man- 
ning V.  Johnson,  26  Ala.  446,  62  Am.  Dec. 
732;  Bryant  v.  Pottinger,  6  Bush.  473;  Cum- 
mings  V.  Powell,  8  Tex.  80;  Folts  v.  Fergu- 
son, 77  Tex.  302,  13  S.  W.  1037. 

Mr.  N.  A.  Gibson  also  for  appellant. 

Messrs.  R.  P.  DeGraffenreid  and  F. 
Scruggs  for  appellee. 

Williams,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Two  principles  settled  by  the  great  weight 
of  authority  respecting  the  contracts  and  lia- 
bilities of  infants,  apparently  not  antagonis- 
tic, abstractly  stated,  in  practical  applica- 
tion produce  two  conflicting  lines  of  ad- 
judications; and  to  reconcile  the  same,  or, 
rather,  to  determine  properly  where  one  be- 
gins and  the  other  ends,  is  not  without  diffi- 
culty :  ( 1 )  The  contracts  of  infants,  when 
not  for  necessaries,  inlpose  nothing  but  void- 
able liabilities;  (2)  infancy  being  in  law  a 
shield,  and  not  a  sword,  cannot  be  pleaded 
to  avoid  liability  for  frauds,  trespasses,  or 
torts. 

The  first  reported  adjudication  is  that  of 
Grove  v.  Nevill  (decided  during  the  reign 
of  King  Charles  II.),  16  Car.  II.,  Rot.  401, 
1  Keble,  778,  being  "an  action  upon  the  case 
in  the  nature  of  deceit  on  sale  by  the  defend- 
ant of  goods  as  his  own,  whereas  in  truth 
they  were  another's.  The  defendant  pleads 
nonage  at  the  time  of  the  sale,  to  which 
the  plaintiff  demurred."  One  of  the  judges 
considered  that  the  same  was  a  tort  as  waste 
or  escape,  and  that  nonage  was  no  plea,  but 
the  majority  of  the  court  was  of  the  con- 
trary opinion,  holding  that  there  was  no  ac- 
tual tort,  or  anything  ex  delicto,  but  only  ea 
contractu^  which  was  voidable  by  plea,  and 
only  a  tort  by  construction  of  law.  One  of 
the  judges  declined  to  vote  either  way.  The 
next  case  is  that  of  Johnson  v.  Pie  (decided 
a  year  later),  1  Lev.  169,  which  was  an  ac- 
tion of  case,  "for  that  the  defendant,  being 
an  infant,  affirmed  himself  to  be  of  full  age, 
and  by  means  thereof  the  plaintifT  lent  him 
£100,  and  so  he  had  cheated  the  plaintiff 
by  this  false  affirmation.  After  verdict  for 
the  plaintiff  of  not  guilty,  and  £100  dam- 
ages, 'twas  moved  in  arrest  of  judgment  that 
the  action  would  not  lie  for  this  false  af- 
firmation ;  but  the  plaintiff  ought  to  have  in- 
formed himself  by  others,  and  cited  Grove 
and  Nevill's  Case,  to  be  adjudged  in  this 
court  in  Easter  term,  16  Car.  II.  Rot.  401, 
where  in  case  against  an  infant  for  selling  a 
false  jewel,  affirming  it  to  be  a  true  one, 
'twas  adjudged  the  action  did  not  lie;  to 
which  'twas  answered  that  this  is  a  trespass 
on  the  case,  and  an  infant  is  chargeable  for 
trespasses,  though  not  for  contracts."  Two 
of  the  judges  held  that  the  action  did  not. 
lie  because  the  affirmation,  being  by  an  in- 
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fant,  was  void,  and  that  it  was  not  like  un- 
der trespass,  felony,  etc..  for  under  such 
<.'ircumstances  a  fact  or  act  was  done.  The 
other  judge  doubted,  and  was  of  the  opinion 
tliat  infants  are  chargeable  for  trespasses, 
and  so  if  he  cheat  with  false  dice.  etc.  The 
English  law  from  the  earliest  period  has 
thrown  the  mantle  of  protection  around  the 
minor  or  infant  on  account  of  his  ignorance 
and  inexperience,  and  the  courts  have  ex- 
perienced great  difficulty  in  applying  the 
facts  to  said  principles.  In  many  cases 
they  have  either  expressly  denied  or 
absolutely  ignored  the  doctrine  that  an  in- 
fant can  be  held  liable  in  a  court  of  law 
for  a  fraud  or  deceit  connected  with  a  con- 
tract, limiting  such  application  to  acts  pure- 
ly ex  delicto.  They  proceed  upon  the  ground 
that  the  invalidity  of  an  infant's  contract 
is  a  matter  defensive,  for  his  protection,  and 
of  which  all  persons  dealing  with  him  must 
take  notice ;  that  neither  an  honest  belief  by 
the  opposite  party  that  he  of  full  age,  nor 
a  false  affirmation  to  that  effect  by  himself, 
operates  to  take  the  matter  out  of  the  gen- 
eral rule,  since  the  incapacity  to  bind  him- 
self springs  not  out  of  the  belief  of  either 
of  the  contracting  parties  upon  the  subject, 
but  upon  the  existence  of  his  minority;  that 
to  hold  an  infant  liable  for  or  estopped  by 
any  fraud  or  falsehood  in  any  manner  con- 
nected with  a  contract,  whether  before  or  at 
the  time  of  making  it,  is  to  deprive  him  of 
the  protection  which  the  law  has  given  him 
in  c(msideration  of  his  ignorance  and  inex- 
perience. 

There  is  a  long  line  of  decisions,  both 
English  and  American,  sustaining  the  doc- 
trine announced  in  the  case  of  Johnson  v. 
Pie.  supra.  Brown  v.  Dunham,  1  Root,  273 ; 
KnrriH  v.  Wait,  2  Rich.  L.  148,  44  Am.  Dec. 
28.'^,  West  V.  Moore,  14  Vt.  447,  39  Am.  Dec. 
2:55:  Sohenk  v.  Strong,  4  N.  J,  L.  87;  Jen- 
nings V.  Rundall,  8  T.  R.  335;  People  v. 
Kendall,  26  Wend.  399,  37  Am.  Dec.  240 ;  Pen- 
ro!-e  v.  Curren,  3  Rawle,  351,  24  Am.  Dec. 
350:  Brown  v.  McCune,  5  Sandf.  224;  Wilt 
V.  Walsh,  6  Watts,  9;  Price  v.  Hewett,  8 
Exch.  140;  Green  v.  Greenbank,  2  Marsh. 
485:  Morrill  v.  Aden,  19  \X.  505  i  Jewitt  v. 
Warren,  10  Hun.  560.  In  the  case  of  Evroy 
V.  Nicholas,  2  Eq.  Cas.  Abr.  488,  decided  in 
the  year  1720,  it  was  said:  "A.,  as  heir  to 
his  father  and  special  occupant,  became  enti- 
tled to  a  lease  for  three  lives  of  certain 
lands  in  Hampshire,  and,  being  an  infant  of 
about  seventeen  years  of  age,  B.,  who  was 
his  guardian,  or  acted  as  such,  in  1727  did, 
by  A.'s  approbation,  for  £157.  sign  a  demise 
oif  the  said  lands  to  the  plaintiff  for  twenty- 
one  years,  to  commence  from  May,  1730,  at 
which  time  a  lease  in  being  would  determine, 
about  six  months  before  A.  would  come  to 
age.  The  money  was  either  paid  to  A.  him- 
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self  or  to  his  guardian  by  his  consent,  and 
the  infant,  to  show  his  good  liking  of  the 
bargain,  witnessed  the  deed  and  the  receipt 
of  the  money.  B.  proving  afterwards  insol- 
vent, and  having  made  several  disadvanta- 
geous bargains  for  A.,  he  would  have  set 
aside  this  lease,  and  actually  demised  the 
lands  to  C,  another  defendant,  who  entered 
upon  and  evicted  the  plaintiff,  and  took  a 
crop  of  corn  which  the  plaintiff  had  sowed. 
The  bill  against  A.  was  to  make  a  new  leas** 
of  the  premises  for  twenty-one  years,  or  to 
refund  the  £157  fine;  and  against  C  to  have 
satisfaction  for  the  crop.  And  it  was  object- 
ed for  A.  that  no  interest  passed  by  the 
lease  of  the  guardian,  who  was  nonimal. 
neither  testamentary  guardian  nor  guardian 
in  socage;  and,  if  he  had  been  so,  such  lease 
could  not  be  ooligatory  during  A.*8  nonage, 
and  that,  therefore,  the  lease  in  point  of  law 
was  absolutely  void;  and,  although  A.  wit- 
nessed the  lease,  yet  that  could  not  bind  him 
any  more  than  if  he  had  really  executed  it. 
which  he  might  have  avoided  at  his  coming 
to  age.  King,  Chancellor:  Infants  have  no 
privilege  to  cheat  men.  This  lease  was  made 
with  the  consent  and  approbation  of  A.,  the 
infant,  who  was  above  the  age  of  discretion, 
and  knew  what  he  was  doing,  and  it's  certain 
his  consenting  to  the  lease  was  the  only  in- 
ducement the  plaintiff  could  have  to  take  it 
at  so  large  a  fine,  being  he  was  not  to  pofs- 
sess  the  lands  'till  six  months  before  the  de- 
termination of  the  infancy,  etc.,  and  there- 
fore, whether  ever  the  money  came  to  A.'s 
hands  or  not,  he  ought  to  make  good  the 
lease  or  refund  the  f.ne;  for  otherwise  the 
plaintiff  and  all  other  persons  would  be  de- 
frauded by  the  collusion  of  an  infant  and  hi» 
guardian,  and  so  decreed  that,  on  A.'s  re- 
fusing to  make  a  lease,  he  shall  repay  the 
fine.  But,  as  to  the  crop,  his  lordship  would 
not  meddle  about  that,  because  in  point  of 
law  the  lease  was  absolutely  null."  In  the 
case  of  Drury  v.  Drury  (decided  by  the  Lord 
Chancellor  in  the  year  1760)  2  Eden,  39. 
Reg.  Lib.  A,  1760,  fol.  465,  it  was  declared 
*'that  the  defendant,  Lady  Drury,  being  an 
infant  at  the  time  of  her  executing  the  in- 
denture on  the  5th  of  October,  1737,  was  not 
barred  of  her  dower  in  the  intestate^s  real 
estates,  nor  of  her  share  of  his  personal  es- 
tate, under  the  statute  of  distribution.  After 
the  decree  had  been  pronounced,  the  Earl  of 
Buckinghamshire  and  Lady  Mary  Ann  Dru- 
ry intermarried,  and,  the  cause  being  re- 
vived, an  appeal  was  prosecuted  to  the  House 
of  Lords.  Buckinghamshire  v.  Drury,  2  Ed- 
en, 59.  In  that  case  the  Earl  of  Hardwicke 
said:  '"See  the  case  of  Davila  v.  Davila.  2 
Vern.  724,  before  cited,  and  Lord  Cowper's 
reasoning  at  the  end  of  the  case,  that  tne 
husband  might  think  it  not  necessary  to 
make  a  will  because  he  might  consider  his 
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wife  barred  by-  the  agreement.  A  contrary 
construction  would  be  to  make  this  adult 
infant  commit  a  fraud  upon  her  husband  by 
claiming  in  contradiction  to  the  articles. 
But  minors  are  not  allowed  to  take  advan- 
tage of  infancy  to  support  a  fraud.  There 
was  a  decree  by  Lord  Cowper  (analogous 
to  the  case  in  2  Leo.  108,  of  Piggot  v.  Rus- 
sel),  where  tenant  in  tail  applied  to  borrow 
money  on  a  mortgage.  The  attorney's  clerk 
who  engrossed  the  deed  was  the  issue  in  tail, 
was  then  about  the  age  of  eighteen,  and  knew 
of  his  being  issue  in  tail,  but  took  no  notice 
of  it.  Lord  Cowper  relieved  against  this 
minor,  and  would  'not  suffer  him  to  take  ad- 
vantage of  his  own  fraud.  Vide  note  fol- 
lowing Watts  V.  Creswell,  9  Viner,  Abr.  415. 
In  this  case  I  must  take  it  Sir  Thomas 
Drury  relied  on  this  agreement,  and  there- 
fore made  no  will,  and  otherwise  that  he  was 
drawn  in  and  deceived."  And  it  was  ordered 
by  the  House  of  Lords:  "That  so  much  of 
the  said  decree  complained  of  by  the  said  ap- 
peal whereby  an  account  is  directed  of  the 
personal  estate  of  the  intestate.  Sir  Thomas 
Drury,  etc.,  be  affirmed,  and  that  the  residue 
of  the  sairf  decree  should  be  reversed ;  and  it 
was  declared  that  the  respondent  is  bound  by 
the  agreement  entered  into  in  consideration 
of,  and  previous  to,  her  marriage  with  the 
said  Sir  Thomas  Drury,  and  that  the  same 
ought  to  be  performed  and  carried  into  exe- 
cution, and  that  the  respond'^nt  is  thereby 
barred  of  her  dower,  and  of  any  share  of  the 
said  Sir  Thomas  Drury's  personal  estate 
under  the  statute  for  distribution  of  intes- 
tates' estates."  In  the  case  of  Ex  parte 
Unity  Joint  Stock  Mut.  Bkg.  Asso.  (decided 
June  1,  1868,  before  the  Lord  Justices)  3 
De  G.  &  J.  63,  Lord  Justice  Knight  Bruce 
said:  "It  is  unnecessary  to  say  what  in  this 
case'  we  might  have  thought  it  fit  to  do  if 
we  had  been  exercising  a  jurisdiction  merely 
legal,  for  oQr  jurisdiction  is  equitable  as  well 
as  legal.  Again,  with  respect  to  our  equi- 
table jurisdiction,  it  is  not  material  to  say 
what  we  might  have  thought  the  proper 
course  to  be  taken  in  the  absence  of  deci- 
sion; for  I  think  that,  upon  the  admitted 
facts,  the  case  is  concluded  by  the  judicial 
opinions  of  Lord  Cowper,  Lord  Hardwicke, 
Lord  Thurlow,  and  other  eminent  judges 
which  it  would  be  improper  in  us  practically 
to  question.  A  young  man  who,  from  his  ap- 
pearance, might  well  have  been  taken  to  be 
more  than  twenty-one  years  of  age,  engaged 
in  trade,  and  wished  to  borrow  or  to  obtain 
credit,  and  for  the  purpose  of  so  doing  repre- 
sented himself  to  the  petitioning  creditor  as 
of  the  age  of  twenty-two, — expressly  and  dis- 
tinctly so  represented  himself.  We  feel  no 
dif!iculty  or  doubt  on  the  question  whether 
the  minor  did  at  the  time  believe  or  not 
believe  what  he  said^  for  it  is  impossible 
19L.R.A.(N.S.) 


from  the  materials  before  us  to  infer  that  he 
did  believe  his  statement  to  be  true, 
or  was  ignorant  of  his  own  age  when 
he  obtained  the  monej'.  The  question 
is  whether,  in  the  view  of  a  court  of  equity, 
according  to  the  sense  of  decisions  not  now 
to  be  disputed,  he  has  made  himself  liable  to 
pay  the  debt,  whatever  his  liability  or  non- 
liability at  law.  In  my  opinion  we  are  com- 
pelled to  .say  that  he  has."  The  Lord  Justice 
Turner:  "I  have  the  strongest  inclination 
to  expunge  this  proof,  but  the  authorities  are 
too  strong  to  permit  us  to  do  so.  If  the 
course  which  has  been  taken  by  courts  of 
equity  on  this  .subject  is  to  be  altered,  it 
must  be  so  by  the  House  of  Ix^rds,  and  not 
by  us." 

The  other  class  of  decisions,  both  English 
and  American,  whilst  recognizing  the  nonlia- 
bility of  an  infant  upon  its  contract,  yet  dif- 
ferentiate between  holding  him  upon  a  con- 
tract and  making  him  responsible  for  his 
frauds,  deceits,  and  falsehood  in  matters  con- 
nected therewith,  but  not  forming  a  constit- 
uent part  of  it,  wherever  the  action 
brought  or  defense  pleaded  sounds  in  tort,, 
and  not  in  contract,  although  the  deceit  or 
fraud  upon  which  the  same  is  based  was  con- 
nected with  the  contract.  In  the  caae  of 
Grove  v.  Nevill,  1  Keble,  778,  the  gravamen 
was  that  the  infant  having  by  deceit  in  the 
sale  of  goods  as  his  own,  whereas  in  truth 
they  were  another's "  the  complainant  was 
damaged,  there  being  no  allegation  that  the 
infant  then  and  there  falsely  alleged  that  he 
was  over  the  age  of  twenty-one  years,  and 
that  the  plaintiff,  relying  upon  such  state- 
ment, bought  said  goods ;  and  it  appears  that 
the  case  of  Johnson  v.  Pie,  supra,  was  decided 
upon  the  authority  of  Grove  v.  Nevill,  supra, 
the  reasoning  of  which  was  based  upon  a 
false  assumption.  In  the  argument  of  John- 
son v.  Pie  the  Grove  and  Nevill  Case  was  cit- 
ed, "where,  in  case  against  an  infant  for 
selling  a  false  jewel,  altirming  it  to  be  a 
true  one,  it  was  adjudged  the  action  did  not 
lie,"  and  the  case  seems  to  have  been  consid- 
ered as  if  the  affirmation  that  he  was  of 
age  was  to  be  regarded  as  a  part  of  the  con- 
tract. But  there  is  a  wide  difference  be- 
tween the  two  cases.  In  the  (3  rove  and  Nev- 
ill Case  the  subject-matter  of  the  contract 
was  the  jewel  which  was  sold.  The  affirma- 
tion that  it  was  a  true  one  was  a  false  war- 
ranty of  the  article  sold.  If  the  defendant ' 
had  been  of  age,  assumpsit  might  have  been 
maintained.  The  infant  was  not  to  be 
charged  by  adopting  a  different  form  of  ac- 
tion. But  the  representation  in  Johnson  v. 
Pie  and  in  the  present  case,  that  the  defend- 
ant was  of  full  age,  was  not  a  part  of  the 
contract,  nor  did  it  grow  out  of  the  contract 
or  in  any  way  result  from  it.  It  is  not 
any  part  of  its  terms,  nor  was  it  the  consid- 
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eration  upon  which  the  contract  was  found- 
ed. No  contract  was  made  about  the  defend- 
ant'.H  age.  The  sale  of  the  goods  was  not  a 
consideration  for  this  affirmation  or  repre- 
sentation. The  representation  was  not  a 
foundation  for  an  action  of  assumpsit.  The' 
matter  arises  purely  ex  delicto.  The  fraud 
was  intended  to  induce,  and  did  induce,  the 
plaintiff  to  make  a  contract  for  the  purchase 
of  the  land  covered  by  the  deed,  but  that  by 
no  means  makes  it  a  part  and  parcel  of  the 
deed.  It  was  antecedent  to  the  deed,  and, 
if  the  infant  is  liable  for  a  positive  wrong 
connected  with  the  contract,  but  arising 
after  the  contract  is  made,  he  m/iy  well  be 
answerable  for  one  committed  before  the  con- 
tract was  entered  into,  although  it  may  have 
led  to  the  contract.  It  has  been  said  that 
"all  the  infants  in  England  might  be  ruined" 
if  infants  were  bound  by  acts  that  sound  in 
deceit.  But  this  cannot  be  a  reason  why 
the  action  should  not  be  maintained  for 
fraudulent  wrongs  done,  for  the  same  reason 
would  seem  to  apply  equally  in  cases  of 
slander,  trover,  and  trespass.  The  latter 
are  as  much  the  results  of  indiscretion  as  the 
former,  and  quite  as  likely  to  be  committed. 
In  Bacon,  Abr.  Infancy,  1,  3,  p.  133,  it  is 
said:  "Also  it  seems  that  if  an  infant,  be- 
ing above  the  age  of  discretion,  be  guilty  of 
any  fraud  in  affirming  himself  to  be  of  full 
age,  or  if,  by  combination  with  his  guardian, 
etc.,  he  make  any  contract  or  agreement, 
with  an  intent  afterwards  to  elude  it  by  rea- 
son of  his  privilege  of  infancy,  that  a  court 
of  equity  will  decree  it  good  against  him 
according  to  the  circumstances  of  the  fraud." 
3  Gwillim's  Bac.  604.  If  an  infant  has 
fraudulently  represented  that  he  is  of  full 
age,  or  actively  and  purposely  conceals  his 
minority,  whereby  the  other  party  is  induced 
to  enter  into  a  contract,  then  it  is  held  that 
the  infant  will  be  estopped  in  equity  by  his 
fraud  from  avoiding  the  contract  on  the 
ground  of  infancy  to  the  prejudice  of  the 
other  contracting  party.  Ferguson  v.  Bobo, 
54  Miss.  121;  Davidson  y.  Young,  38  111. 
145;  Conroe  v.  Birdsall,  1  Johns.  Cas.  127, 
1  Am.  Dec.  105.  In  the  state  of  New  Hamp- 
shire is  an  apparent  conflict  of  authority. 
In  the  case  of  Fitts  v.  Hall,  9  N.  H.  44*1, 
an  infant  had  bought  a  lot  of  hats, 
for  which  he  had  executed  his  note, 
and,  in  an  action  upon  the  note,  he  availed 
himself  successfully  of  the  plea  of  infancy. 
Suit  was  then  brought  against  him  for  deceit 
practised  in  affirming  at  and  before  the  pur- 
chase that  he  was  an  adult,  and  this  was 
maintained  in  an  elaborate  opinion,  review- 
ing the  same  to  some  extent,  and  expressly 
disapproving  the  case  of  Johnson  v.  Pie. 
Later,  in  the  case  of  Prescott  v.  Norris,  32 
N.  H.  101,  the  supreme  court  of  the  state, 
while  citing  the  case  of  Fitts  v.  Hall,  ap- 
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parently  with  disapproval,  held  that  an  in- 
fant who  sold  and  warranted  a  barrel  of  gin 
to  be  pure  could  not  be  held  liable  for  the 
false  warranty,  because  that  was  a  part  of 
the  contract. 

Likewise,  in  South  Carolina,  in  the  case 
of  Norris  v.  Wait,  2  Rich.  L.  148,  44  Am. 
Dec.  283,  it  was  said  that  an  infant  could 
not  prejudice  his  rights  in  a  court  of  law  by 
neglecting  to  state  his  title  to  the  purchaser 
of  his  property  from  another;  yet  after- 
wards, in  the  case  of  Word  v.  Vance,  1  Nott 
&  M^C.  199,  9  Am.  Dec.  683,  it  was  held  that 
infancy  was  no  defense  to  an  action  for  a  de- 
ceit practised  in  selling^  a  horse.  In  the 
case  of  Badger  v.  Phinney,  15  Mass.  339, 
8  Am.  Dec.  105,  the  supreme  court  of  that 
state  held  that  where  goods  had  been  obtained 
by  a  minor  upon  the  false  affirmation  that 
he  was  of  age  it  vitiated  the  contract  so  that 
no  title  ever  vested  in  the  minor,  and  that 
he  might  be  treated  as  having  unlawfully 
converted  them,  and  might  be  sued  in  tro- 
ver or  replevin.  This  doctrine  was  approved 
by  Judge  Story  (Story,  Contr.  §§  107-111). 

In  this  case  it  is  not  necessary  to  determine 
as  to  the  liability  in  actions  at'  law  of  in- 
fants for  frauds  and  torts  connected  with 
contracts.  The  following  propositions  are 
raised  in  this  record:  (1)  Whether  or  not 
the  plaintiff  is  entitled  to  any  relief,  with- 
out paying  back  to  the  defendant,  the  $125 
received  by  him  on  December  26,  1905,  at 
the  time  the  deed  was  made  and  delivered 
to  the  defendant;  (2)  whether  or  not  the 
plaintiff  is  entitled  to  any  relief  in  this  case 
without  paying  back  to  the  defendant  the 
$250  received  by  him  on  December  28  or  29, 
1905,  and  credited  as  a  part  payment  on  the 
consideration  for  said  land.  It  is  settled  by 
the  great  weight  of  authority  that  equity 
will  regard  the  circumstances  surrounding 
the  transaction, — the  appearance  of  the  mi- 
nor; his  intelligence;  the  character  of  his 
representations ;  the  advantage  he  has  gained 
by  the  fraudulent  representations;  and  the 
disadvantage  to  which  the  person  deceived 
has  been  put  by  them  in  determining  wheth- 
er he  shall  be  permitted  to  invoke  success- 
fully the  plea  of  infancy.  That  an  infant 
must  restore  the  property  which  he  obtains 
on  a  contract  where  he  has  been  guilty  of 
deceit  or  fraud  before  he  can  avoid  it  is 
the  universal  rule  in  equity.  Petty  v.  Rob- 
erts, 7  Bush,  411;  Damron  v.  Com.  110  Ky. 
268,  96  Am.  St.  Rep.  453,  61  S.  W.  459; 
Schmitheimer  v.  Eiseman,  7  Bush,  298;  Da- 
vis V.  Tingle,  8  B.  Mon.  542;  Wright  v.  Ar- 
nold, 14  B.  Mon.  638,  61  Am.  Dec.  172; 
Hayes  v.  Parker,  41  N.  J.  Eq.  631,  7  Atl. 
511;  Pemberton  Bldg.  &  L.  Asso.  v.  Adams, 
53  N.  J.  Eq.  258,  31  Atl.  280;  Adams  v.  Fite, 
3  Baxt.  70;  Ostrander  v.  Quin,  84  Miss. 
230,  105  Am.  St.  Rep.  426,  36  So.  257;  Fer- 
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guson  V.  Bobo,  64  Miss.  121 ;  Levy  v.  Gray, 
56  Miss.  318;  Brantley  v.  Wolf,  60  Miss. 
430;  Yeager  v.  Knight,  60  Miss.  732;  Wilie 
V.  Brooks,  45  Miss.  542;  Upshaw  v.  Gibson, 
53  Miss.  341 ;  Baker  v.  Stone,  136  Mass.  406 ; 
Thormaehlen  v.  Kaeppel,  86  Wis.  382,  56 
N.  W.  1089 ;  Ryan  v.  Growney,  125  Mo.  483. 
28  S.  W.  189,  755;  Davidson  v.  Young,  38 
111.  149;  Bradshaw  v.  Van  Winkle,  133  Ind. 
134,  32  N.  E.  877;  Williamson  v.  Jones,  43 
W.  Va.  562,  38  L.R.A.  694,  64  Am.  St.  Rep. 
891.  27  S.  E.  413;  2  Pom.  Eq.  Jur.  2d  ed. 
§  945 ;  2  Herman,  Estoppel  &  Res  Ad  judica- 
ta, §  1119;  Bigelow,  Estoppel,  5th  ed.  p. 
600;  2  Kent,  Com.  p.  240.  In  the  case  of 
Alfrey  v.  Colbert,  7  Ind.  Terr.  338,  104  S. 
W.  647,  the  court  said:  "It  is  contended 
by  the  appellants  that  the  appellee  misrep- 
resented his  age,  and  perpetrated  a  fraud  in 
inducing  them  to  pay  $550  for  the  land  in 
controversy.  On  the  other  hand,  the  api>el- 
lee  contends  that  th^  money  paid  to  him 
while  a  minor  has  been  wasted  and  squan- 
dered, and  that  consequently  he  should  not 
be  compelled  to  return  the  same.  The  court 
below  found  that  the  plaintiff,  at  the  time 
of  executing  the  first  and  second  deeds,  was 
inexperienced;  that  his  education  and  train- 
ing was  limited;  that  plaintiff  was  of  weak 
and  feeble  mind,  and,  although  not  insane, 
his  case  comes  within  the  category  where  his 
property  should  be  placed  in  the  hands  of  a 
curator;  that  the  consideration  paid  by  de- 
fendants was  wholly  inadequate.  But,  in 
.view  of  the  misrepresentations  made  by  the 
appellee  as  to  his  age,  we  think  the  court 
below  very  properly  ordered  that  the  appel- 
lee should  refund  to  the  defendants  within 
one  year  from  the  date  thereof  all  moneys 
paid  to  him  for  and.  on  account  of  the  pur- 
chase of  said  lands,  which  the  court  finds 
to  be  $555,  with  interest  at  the  rate  of  6  per 
cent  per  annum." 

From  the  facts  agreed  to  have  been  estab- 
lished by  the  evidence,  if  the  appellee,  Jo- 
seph Marshall,  had  been  of  age,  he  could 
have  executed  a  valid  deed  to  the  appellant 
covering  said  land,  and  on  account  of  the 
affidavit  made  by  said  appellee  for  the  pur« 
pose  of  selling  said  land,  that  he  was  twen- 
*ty-one  years  of  age,  and  had  been  since  June 
21,  1905,  and,  taken  in  connection  with  his 
physical  appearance,  the  appellant,  as  a  rea- 
sonable person,  believed  the  same  to  be  true; 
that  the  said  appellant,  at  *he  time  the  deed 
was  executed,  paid  to  the  appellee  the  sum 
of  $125,  and  executed  a  proper  note  for  the 
balance  of  the  purchase  price  thereon.  "He  ! 
who  comes  into  equity  must  come  in  with 
clean  hands.**  "He  that  hath  committed  in- 
iquity shall  not  have  equity.**  Pom.  Eq. 
Jur.  3d'  ed.  §  397.  The  appellee  will  not  be 
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permitted  to  invoke  the  powers  of  equity  for 
the  purpose  of  haying  the  conveyance  can- 
celed without  offering  to  return  the  said 
$125. 

From  the  facts  agreed,  as  proved,  it  fur- 
ther appears  that,  on  the  27th  day  of  De- 
cember, 1905,  the  day  after  the  said  $125 
was  paid  to  the  appellee,  his  mother  stated 
to  the  appellant  that  he  was  only  twelve 
years  old,  and  cautioned  the  defendant  not 
to  pay  plaintiff  any  more  money  on  the  land. 
There  is  no  agreement  as  to  the  proof  as  to 
whether  or  not  appellant  made  reasonable 
investigation  in  order  to  ascertain  whether 
or  not  the  statement  of  appellee's  mother  was 
true.  It  appears  that  the  appellee  in  fact 
was  nineteen  years  of  age,  and  that  his  moth- 
er represented  him  to  be  only  twelve  years 
of  age.  The  question  arises  as  to  whether  or 
not  negligence  on  the  part  of  the  officer  of 
the  appellant  company,  although  the  appel- 
lee had  been  guilty  of  fraud  or  deceit,  more 
particularly  guilty  of  the  specific  criminal 
offense  known  as  false  pretenses  under  the 
laws  in  force  in  that  jurisdiction,  would  take 
that  transaction  out  of  the  rule.  Equity 
is  to  give  relief  to  parties  where  it  cannot  be 
afforded  at  law;  but  equity  will  refuse  to 
lend  its  aid  in  any  manner  to  one  seeking 
its  active  interposition  who  has  been  guilty 
of  any  unlawful  or  inequitable  conduct  in 
the  matter  with  relation  to  which  he  seeks 
relief.  16  Cyc.  Law  &  Proc.  p.  144.  From 
the  agreed  proof,  it  appears  that  the  appel- 
lee, not  only  on  the  26th  day  of  December, 
1905,  practised  deceit  or  fraud  upon  the  ap- 
pellant company,  thereby  securing  the  sum 
of  $125,  but  that,  a  few  days  thereafter,  by 
repeating  the  same  fraud  or  deceit,  secured 
the  additional  sum  of  $250.  The  fact  that, 
in  the  meantime,  information  may  have  come 
to  the  officer  of  the  appellant  company, 
which,  had  it  been  reasonably  followed  up 
and  investigated,  would  have  prevented  such 
additional  fraud  or  deceit  from  having  been 
practiced  upon  it,  does  not  lessen  the  fraudu- 
lent acts  of  the  appellee.  It  appears  that 
the  appellee  is  in  possession  of  the  land  cov- 
ered by  the  deed.  Is  a  court  of  equity  to 
lend  its  jurisdiction  to  the  party  initiating 
such  fraud  and  deceit  by  canceling  this  deed, 
though  it  be  void?  If  so,  it  lends  encourage- 
ment to  such  fraud.  Equity  says  to  the  ap- 
pellee: "You  must  invoke  my  jurisdiction 
with  clean  hands,  having  committed  no  in- 
iquity in  the  transaction  about  which  its 
power  is  sought  to  be  exercised.  If,  as  a  re- 
sult of  your  fraudulent  act,  inconvenience 
follows  to  you  or  the  subject  thereof,  it 
flows  from  the  necessary  consequence  of  your 
own  act!"  The  doctrine  of  estoppel  does  net 
apply  in  this  case.    Act  June  30,  1902,  chap. 
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1323,  §§  10.  17,  32  Stat,  at  L.  503.  504;  act 
April  21,  1904,  chap.  1402.  33  Stat,  at  L. 
204.  A«  a  general  rule  an  infant's  conveyance 
of  realty  cannot  be  conclusively  avoided  by 
him  until  he  reaches  full  age.  Welch  v. 
Bunce,  83  Ind.  382;  Kilgore  v.  Jordan,  17 
Tex.  341;  Cummings  v.  Powell,  8  Tex.  80; 
Harrod  v.  Myers,  21  Ark.  502,  70  Am.  Dec. 
410;  McCarthy  v.  Nicrosi,  72  Ala.  332,  47 
Am.  Rep.  418;  Singer  Mfg.  Co.  v.  Lamb, 
81  Mo.  221;  Irvine  v.  Irvine,  5  Minn.  61, 
Oil.  44;  Zouch  v.  Parsons,  3  Burr.  1794; 
Stafford  v.  Roof,  9  Cow.  020;  Bool  v.  Mix, 
17  Wend.  119,  31  Am.  Dec.  285;  Matthew- 
son  V.  Johnson,  Hoffm.  Ch.  500;  Chapman 
v.  Chapman,  13  Ind.  390.  But  these  authori- 
ties apply  to  voidable,  and  not  void,  deeds. 
Xo  question  is  raised,  however,  as  to  the 
right  of  the  infant,  by  his  next  friend,  to  in- 
stitute this  action  before  he  attains  his  ma- 
jority. However,  the  rule  seems  to  be  that, 
where  the  deed  of  the  infant  is  absolutely 
void,  there  could  be  no  objection  to  a  suit 
during  his  infancy  to  have  it  declared  void. 
Swafford  v.  Fergiison,  3  I^a,  292,  31  Am. 
Rep.  639.  However,  in  note  to  Craig  v.  Van 
Bebber,  18  Am.  St.  Rep.  071,  it  is  stated, 
referring  to  the  case  of  Swafford  v.  Fergu- 
son, supra:  "It  may  be  remarked  that  this 
case  virtually  stands  alone  among  recent 
cases  in  its  persistent  adherence  to  a  crite- 
rion long  since  exploded."  We  are  inclined 
to  the  doctrine,  however,  that  where  the  deed 
is  absolutely  void,  and  there  is  no  question 
of  aflirmance  or  disaffirmance,  suit  may  be 
maintained  during  infancy  to  have  it  de- 
clared void.  But,  in  this  instance,  the  ap- 
pellee, being  guilty  of  unlawful  or  inequi- 
table conduct  in  the  matter  with  relation  to 
which  he  seeks  relief,  not  offering  to  do  equi- 
ty, cannot  have  the  interposition  of  the  pow- 
ers of  equity.  It  may  be  insisted  by  appel- 
lee that  after  he  reaches  his  majority  he  can 
more  readily  find  a  purchaser  for  said  premi- 
ses with  this  conveyance  canceled,  although 
it  may  be  absolutely  void;  but  a  party  with 
unclean  hands  with  relation  to  the  matter 
about  which  he  seeks  relief  for  his  conven- 
ience cannot  be  permitted  to  have  the  aid 
of  equity  without  purging  himself.  If  a 
court  of  equity  were  to  be  permitted  to  lend 
its  aid  for  any  such  purpose  without  equity 
being  done  by  the  party  invoking  its  aid,  the 
purpose  for  which  courts  of  equity  came  in- 
to being  would  become  abortive. 

The  judgment  of  the  lower  court  is  re- 
versed, with  instructions  to  proceed  in  ac- 
cordance with  this  opinion. 

Dunn,  Turner,  and  Hayes,  JJ.,  concur. 

Kane.    J.,   dissents. 
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VIRGINIA    SUPREME    COFRT    OF 
APPKAIjS. 

JOHNSTON   &   OROMMETT    BROTHERS,. 

Impleaded,  etc.,  Appts., 

v. 

J.  E.  BUNX  et  al. 

(108  Va.  490.  02  S.  E.  341.) 

liien  —  enforcement  —  personal     jadg* 
ment. 

1.  The  nonestablishment  of  the  right  to  a 
lien  in  a  bona  fide  proceeding  by  a  subcon- 
tractor to  enforce  a  lien  against  the  proper- 
ty of  the  owner  for  work  performed  for  the 
contractor  does  not  defeat  the  jurisdiction 
of  the  court  to  render  a  perHonal  dfHrret* 
against  the  contractor  for  the  amount  found 
due  by  him.  • 
Construction  contract  — engineer *h  es- 
timate f—  effect  of  absence. 

2.  Absence  of  a  final  estimate  by  the  en- 
gineer upon  completion  of  the  work  will  pre- 
vent a  recovery  by  the  subcontractor  against 
the  contractor  for  the  performance  of  cer- 
tain work  of  the  amount  alleged  to  be  due, 
where,  by  the  terms  of  the  contract  by 
which  the  parties  are  bom'id.  the  procuring 
of  such  estimate  is  to  constitute  a  condition 
precedent  to  the  right  to  recover  for  the 
work  done. 

(September  10,  1908.) 


Catie  Note,  —  Right,  upon  failure  to  es- 
tablish (jround  of  equitable  jurisdic' 
tiou,  to  obtain  in  a  suit  in  etiuity  rC" 
lief  that  might  be  obtained  at  late. 

The  scope  of  this  note  is  limited  to  the 
question  whether,  where  a  complainant  fails 
to  state  or  prove  a  case  which  will  entitle 
him  to  equitable  relief,  a  court  of  equity 
will  proceed,  for  the  purpose  of  settling  the 
entire  controversy,  to  decree  relief  to  which 
he  appears  to  be  entitled,  but  which  might 
have  been  obtained  in  a  court  of  law.  It 
does  not  assume  to  include  cases  in  which 
either  the  relief  obtainable  at  law  or  the 
equitable  relief  sought  has  been  refused  in 
the  exercise  of  the  discretion  of  the  court, 
unless  the  discretionary  refusal  of  relief 
under  certain  circumstances  has  been  so 
habitual  as  to  have  become  an  established 
rule.  Nor  does  it  include  cases  where  equi- 
table relief  has  l)ecome  needless  during  the 
pendency  of  the  suit, — as  by  the  defendant's 
discontinuance  of  acts  sought  to  be  enjoinetU 
— or  where  the  right  of  the  plaintiff  to  equi- 
table relief  passes  to  another. — ^as  where, 
during  the  pendency  of  a  suit  for  an  injunc- 
tion on  behalf  of  the  owner  of  realty,  the 
plaintiff's  death  causes  the  right  to  the  in- 
junction to  vest  in  his  heirs,  while  the  right 
to  damages  vests  in  his  personal  representa- 
tives.— or  where  a  like  suit  is  instituted  by 
a  tenant  whose  lease  expires  pendente  lite. 
Another  class  of  cases  which  it  has  been 
deemed  proper  to  exclude,  as  involving  con- 
siderations of  a  peculiar  character,  is  that 
in  which  a  plaintiff  having  certain  equitable 
rigJits  has  brought  his  suit  for  equitable  re- 
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APPEAL  by  defendants  Johnston  & 
.  Grommett  Brothers  from  a  decree  of 
the  Circuit  Court  for  Wise  County  awarding 
a  personal  judgment  against  them  in  a 
proceeding  to  enforce  a  mechanics'  lien. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

^Messrs.  Flanniican  &  Burnett  and  Ir- 
vine &  MorlRon,  for  appellants: 

Xo  indebtedness  -is  proved  by  the  owner 
to  the  general  contractor,  and  there  is  no 
foundation  for  equity  jurisdiction. 

Taylor  v.  Netherwood,  91  Va.  88,  20  S.  E. 
888. 

The  certificate  and  final  estimate  were 
necessary. 

Norfolk  &  W.  R.  Co.  v.  Mills,  91  Va.  613, 
f2  S.  E.  556;  Kidwell  v.  Baltimore  &  0.  R. 
Co.  11  Gratt.  676. 


The  subcontractor  must  complete  his  pari 
of  the  work  before  his  lien  can  be  filed. 

Moore  v.  Rolin,  89  Va.  107,  16  L.R.A.  025, 
15  S.  E.  620. 

Mr.  W.   S.   Matlicws,  for  appellees: 

The  court,  having  acquired  jurisdiction^ 
could  properly  render  a  personal  decree. 

Bailey  Constr.  Co.  v.  Purcell,  88  Va.  300, 
13  S.  E.  456;  Rison  v.  Moon,  91  Va.  384, 
22  S.  E.  165;  0*Brien  v.  Stephens,  11  Gratt. 
610;  Devries  v.  Johnston,  27  Gratt.  809; 
Dollman  v.  Collier,  92  Tenu.  660,  22  S.  W. 
741;  20  Am.  &  Eng.  Enc.  Law,  p.  274,  note 
2;  Taylor  v.  Netherwood,  91  Va.  88,  20  S. 
E.  888;  27  Cyc.  Law  A  Proc.  pp.  320,  433. 

The  personal  judgment  was  not  prema- 
ture. 

Roanoke  Land  &  Improv.  Co.  v.  Karn,  80 
Va.  589. 


lief  knowing  that  the  relief  sought  will  be 
impossible,  for  the  real  purpose  of  obtaining 
compensation  in  lieu  thereof. 

The  Protean  character  of  the  subject  un- 
der discussion,  arising,  as  it  does,  in  con- 
nection with  nearly  every  form  of  equitable 
proceeding  or  relief,  not  only  precludes,  but 
renders  undesirahle,  the  working  out  of  the 
question  in  such  detail  as  where  some  specif- 
ic question  of  the  granting  in  equity  of  re- 
lief obtainable  at  law  where  some  particular 
form  of  equitable  relief  is  unsuccessfully 
sought  is  under  discussion.  To  such  an  oc- 
casion, therefore,  may  be  postponed  the  con- 
sideration of  decisions  in  proceedings  of  a 
purely  statutory  character,  as  well  as  cases 
arising  under  statutes  providing  for  the  re- 
covery of  a  personal  judgment  where  the 
main  purpose  of  the  proceeding  fails, — as 
often  in  the  case  of  mortgages  and  other 
liens, — and  cases  where  the  plaintiff's  claim 
to  equitable  relief  is  met  by  a  countervail- 
ing equitable  right  in  the  defendant, — as 
whjere  an  injunction  is  sought  against  the 
maintenance  of  a  sligntly  encroaching  build- 
ing, the  removal  of  which  would  be  of  little 
benefit  to  the  plaintiff,  but  a  considerable 
detriment  to  the  defendant,  so  that  the 
equities  may  be  best  preserved  by  awarding 
a  money  compensation. 

It  is  believed,  however,  that  the  present 
note,  while  probably  not  exhaustive  of  the 
decisions,  so  sufficiently  presents  them  as 
adequately  to  represent  the  state  of  the  law 
on  the  subject. 

A  source  of  difficulty  in  connection  with 
the  subject  under  discussion  is  the  apparent 
treatment  of  the  question  in  some  cases  as 
one  of  the  propriety  of  the  exercise  of  equity 
jurisdiction,  rather  than  as  one  of  its  exist- 
ence. Such  handling  of  the  question  ob- 
viates the  necessity  of  taking  position  on  the 
question  (with  which  some  courts  appear 
to  have  trouble)  whether  or  not  the  jurisdic- 
tion of  a  court  of  equity  depends  upon  a 
demonstration  of  the  existence  of  some  right 
to  equitable  relief.  A  complete  exposition  of 
the  subject  under  discussion,  however,  seems 
to  require  their  inclusion  among  the  cases 
hereinafter  get  forth. 
19L.R.A.(N.S.) 


In  general. 

Although  a  few  cases  are  found  which  can 
be  characterized  only  as  variants  from  the 
general  rule,  the  preponderance  of  opinion 
in  relation  to  the  subject  under  considera- 
tion clearly  seems  to  be  that  where  a  case 
for  relief  in  equity  fails,  a  court  of  equity 
is  without  jurisdiction  to  award  other  re- 
lief by  way  of  disposing  of  the  entire  con- 
troversy; unless,  indeed,  it  appears  that  the 
remedy  at  law  will  be  inadequate.  Other- 
wise, as  the  courts  have  frequently  pointed 
out,  a  litigant,  by  a  pretended  claim  for 
equitable  relief,  might  deprive  his  opponent 
of  advantages  incident  to  an  action  at  law. 

The  logic  which  makes  the  jurisdiction 
of  a  court  of  equity  dependent  upon  the  es- 
tablishment of  a  right  to  equitable  relief 
has  not  always  met  with  approval.  One 
case,  at  least,  goes  so  far  as  to  invoke  in 
this  connection  the  principle  that  the  juris- 
diction of  the  subject-matter  does  not  de- 
pend upon  the  ultimate  existence  of  a  good 
cause  of  action  in  a  particular  case  (Wal- 
ters V.  Farmers*  Bank,  76  Va.  12,  herein- 
after set  forth  at  length).  A  proposed  t.'st. 
that  the  existence  of  jurisdiction  be  deter- 
mined by  the  good  faith  of  the  complainant, 
is  rejected  as  unsat is f actor v  in  Hildebrandt 
V.  Savage,  4  Wash.  624,  30  Pac.  643,  32 
Pac.  109. 

The  grouping  of  the  cases  following  has. 
been  made,  so  far  as  possible,  with  reference 
to  the  respect  in  which  the  complainant  fell 
short  of  obtaining  the  equitable  relief 
sought,  such  arrangement  conducing  to  the 
juxtaposition  of  cases  containing,  the  great- 
est number  of  common  characteristics. 

Where    pleadings   are   defective. 

In  Dugan  v.  Cureton,  1  Ark.  31,  31  Am. 
Dec.  727.  it  was  held  that  where  no  sperific 
ground  of  equity  is  alleged  in  a  bill  to  en- 
join the  enforcement  of  a  judgment,  a  court 
of  equity  is  without  jurisdiction  to  set  off 
a  claim  for  damages  based  on  breach  of  cov- 
enant. 

In  Townsend  v.  Vanderwerker.  9  Mackey. 
197  (reversed  on  other  grounds  in  160  U.  S. 
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Harrison,  J.,  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  was  filed  by  the  ap- 
pellees to  enforce  payment  of  a  mechanics' 
lien,  alleged  to  be  due  them  as  subcontract- 
ors for  work  done  in  constructing  a  section 
of  the  Black  Mountain  Railroad. 

It  appears  that  the  Keokee  Coal  &  Coke 
Company,  as  general  contractors,  entered  in- 
to a  contract  with  the  Black  Mountain  Rail- 
road Company  to  build  for  the  latter  a  rail- 
road, several  miles  in  length,  between  Im- 
boden,  in  Wise  county,  and  Keokee,  in  Lee 
county.  The  Keokee  Coal  &  Coke  Company 
sublet  its  entire  undertaking,  by  contract  in 
writing,  to  the  firm  of  Johnston  A  Grom- 
mett  Bros.,  the  appellants,  who,  in  turn,  by 
parol  contract,  sublet  a  part  of  the  work 
to   the   appellees,   Bunn  &   Monteiro.      The 


evidence  shows  that  under  this  parol  con- 
tract the  appellees  were  to  be  governed  by 
the  written  contract  which  had  been  entered 
into  by  the  appellants  with  the  Keokee  Coal 
&  Coke  Company. 

The  Black  Mountain  Railroad  Company, 
the  Keokee  Coal  &.  Coke  Company,  and 
Johnston  &  Grommett  Bros,  were  made 
parties  defendant  to  the  bill,  which  alleged 
that  complainants  had. completed  their  con- 
tract and  taken  out  a  mechanics'  lien  for 
the  balance  due  them  on  that  portion  of  the 
roadbed  which  they  had  constructed,  and 
prayed  that  the  Black  Mountain  Railroad 
Company  and  the  Keokee  Coal  &,  Coke  Com- 
pany be  required  to  answer  as  to  the 
amount  they  were  due,  or  would  become 
due,  to  Johnston  &  Grommett  Bros.,  by 
reason  of  the   latter's  completion   of  their 


171,  40  L.  ed.  383,  16  Sup.  Ct.  Rep.  258),  it 
IS  said  that  there  is  no  ground  whatever  for 
coming  to  a  court  of  equity  for  damages  for 
the  failure  specifically  to  perform  a  con- 
tract; and  that  therefore  a  bill  which,  in- 
stead of  seeking  specific  performance  oif  an 
agreement  to  convey,  sought  to  recover  a 
claim  for  money  due  on  account  of  money 
laid  out  and  expended  by  complainant,  or  a 
claim  for  damages  for  not  conveying  the 
property,  was  properly  dismissed. 

^1  McKinnev  v.  Springer,  6  Blackf.  511, 
where  complainants  filed  a  bill  to  obtain  a 
lien  on  a  building  erected  by  them  for  the 
amount  of  their  labor  and  materials,  which 
was  not  attempted  to  be  maintained  as  com- 
ing within  the  provisions  of  the  mechanics' 
lien  statute,  it  was  held  that  there  was  no 
ground  upon  which  a  court  of  chancery 
could  grant  relief,  the  bill  being  in  substance 
one  to  recover  the  value  of  the  work  done  by 
the  complainants. 

In  Fultz  v.  Walters,  2  Mont.  165,  it  was 
held  that  where  a  bank  issuing  a  certificate 
of  deposit  was  unnecessarily  made  a  party 
to  a  suit  in  equity  brought  by  the  transferee 
of  the  certificate  to  compel  its  indorsement 
by  the  payee,  for  the  purpose  of  obtaining  a 
decree  requiring  the  payment  of  the  ^certifi- 
cate,  the  bill  should  be  dismissed  as  to  the 
bank. 

In  Ming  Yue  v.  Coos  Bay,  R.  &  E.  R.  & 
Nav.  €o.  24  Or.  392,  33  Pac.  641,  it  was 
held  that  where  a  complaint  in  a  suit  in 
equity  to  foreclose  a  mechanics'  lien,  though 
failing  to  set  out  a  case  for  equitable  cog- 
nizance, sufficiently  stated  a  cause  of  action 
for  labor .  performed,  the  court  had  no  ju- 
risdiction to  retain  and  try  such  action,  but 
was  bound  to  dismiss  the  suit,  and  leave  the 
plaintiffs  to  prosecute  their  action  at  law. 

In  Dakin  v.  Union  P.  R.  Co.  5  Fed.  665, 
it  was  held  that  a  bill  in  equity  to  have  full- 
paid  stock  issued  in  place  of  a  mere  subscrip- 
tion to  stock,  which  failed  to  show  the  pay- 
ment of  anything  for  the  subscription 
or  to  offer  to  pay  anything,  could  not 
be  retained  to  recover  damas^es.  since  the 
entire  ground  for  equitable  relief  had  failed. 

In  Russell  v.  Hayner,  64  C.  C.  A.  424,  130 
19L.R.A.(N.S.) 


Fed.  90,  it  was  held  that  a  complaint  in  a 
suit  in  equity  to  enforce  a  mechanics'  lien, 
which  failed  to  show  a  valid  lien,  waa  de- 
murrable, even  though  it  showed  facts  suffi- 
cient to  entitle  the  complainants  to  recover 
a  personal  judgment,  the  court  saying  that 
while  such  a  complaint  might  be  sustainable 
under  the  provisions  of  state  codes  which 
have  abolished  all  distinctions  existing  un- 
der the  common  law  as  to  suits  in  equity 
or  actions  at  law,  or  under  a  state  statute 
which  expressly  provides  in  the  act  relat- 
ing to  mechanics'  liens  that  such  a  coarse 
may  be  pursued,  the  situation  is  otherwise 
where  the  suit  is  purely  one  in  equity. 

See  also  subdivision,  "Where  claim  is 
found  wanting  in  equity,"  infra. 

Where  proof  fails  to  establish  case. 

In  Pond  V.  Lockwood,  8  Ala.  669,  it  was 
held  that  where  the  complainant  in  a  suit 
to  enjoin  a  judgment  failed  to  make  out  a 
case,  there  was  nothing  on  which  to  rest  the 
jurisdiction  of  the  court  to  decree  the  recov- 
ery of  a  sum  of  money  paid  one  of  the  de- 
fendants, the  court  saying:  "If  it  could  be 
entertained  because,  upon  the  face,  it  ap- 
peared unobjectionable,  then  it  would  be 
competent  to  transfer  to  equity  many  cases 
of  pure  legal  cognizance,  by  making  them  de- 
pendent upon  a  supposititious  statement  of 
facts.  This  would  be  a  state  of  things  not 
to  be  endured,  and  need  but  be  mentioned  to 
show  that  the  chancellor  properly  refused  to 
render  a  decree." 

In  Bryan  v.  Cowart,  21  Ala.  92,  it  was 
held  that  where  a  complainant  seeking  to 
have  a  deed  declared  a  mortgage  to  secure 
a  note  upon  which  judgment  had  been  ren- 
dered, and  to  enjoin  such  judgment,  failed 
to  make  out  the  only  ground  for  relief  which 
gave  a  court  of  equity  jurisdiction  of  his 
case,  the  bill  could  not  be  retained  on  ac- 
count of  other  grounds  of  relief  of  a  purely 
legal  character. 

In  Lewis  v.  Yale,  4  Fla.  418,  it  was  held 
that  it  is  not  within  the  jurisdiction  of  a 
court  of  equity  to  award  compensation  in 
damages  for  the  injury  sustained  by  the  non- 
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■contract  for  the  construction  of  the  rail- 
road mentioned.  The  prayer,  further,  is  that 
complainants,  who  are  the  appellees  here,  be 
-decreed  a  lien  on  that  part  of  the  Black 
Mountain  roadbed  which  was  constructed 
by  them  between  stations  834  and  856,  de- 
scribed in  their  mechanics'  lien,  which  was 
made  a  part  of  the  bill,  and  that  they  be 
decreed  a  sale  of  the  same  for  the  payment 
of  their  debt,  and  be  given  a  personal  judg- 
ment against  the  Black  Mountain  Railroad 
Company  and  the  Keokee  Coal  &  Coke  Com- 
pany for  such  sums  as  they  may  appear  to 
have  owed  Johnston  &  Grommett  Bros,  on 
the  date  they,  respectively,  received  notice 
of  the  complainants'  mechanics'  lien,  and 
for  general  relief. 

Upon  the  1|ill,  the  answers,  which  deny  its 
allegations,  and  the  evidence  in  the  cause. 


the  decree  appealed  from  was  rendered,  giv- 
ing a  personal  judgment  for  $2,203.21,  sub- 
ject to  a  credit  of  $522.15  and  costs  of  suit, 
against  the  appellants.  Johnston  &  Grom- 
mett Bros.,  with  the  right  to  issue  execution 
thereon.  The  decree  then  refers  the  cause 
to  a  commissioner  to  ascertain  whether  the 
Black  Mountain  Railroad  Company  and  the 
Keokee  Coal  6l  Coke  Company  are  liable  to 
the  complainants  by  reason  of  the  filing  of 
their  mechanics'  lien,  and  if  so,  in  what 
amount. 

We  are  of  opinion  that  the  position  taken 
by  appellants,  that  the  court  was  without 
jurisdiction  to  enter  the  judgment  com- 
plained of,  is  not  tenable.  The  appellants 
contend  that  the  only  ground  for  equitable 
jurisdiction  in  this  case  is  that  the  com- 
'  plainants  have  a  mechanics'  lien  to  be  en- 


performance  of  a  contract  in  the  event  of  the 
failure  of  primary  relief  by  specific  perform- 
ance. 

In  Printup  v.  Mitchell,  17  Ga.  553,  63 
Am.  Dec.  258,  it  was  held  that  where  the 
defendant  in  an  action  at  law  to  recover 
for  work  and  labor  done  and  performed,  and 
materials  found,  in  the  improvement  of  cer- 
tain premises,  filed  a  bill  in  equity  in  which 
it  was  alleged  that  this  pretended  indebted- 
ness originated  upon  a  parol  contract  be- 
tween the  parties  to  the  effect  that,  upon  the 
completion  of  the  improvements  by  one  par- 
ty, he  should  be  entitled  to  a  conveyance 
from  the  other  of  a  moiety  of  the  property, 
and  prayed  that  he  might  be  decreed  to 
take  a  deed,  and  that  his  action  at  law 
be  perpetually  enjoined,  an  injunction  to 
stay  the  proceeding  at  law,  which  was  im- 
properly granted  (the  defense  at  law  being 
complete),  could  not  be  resorted  to  as  a  pre 
text  for  holding  on  to  the  bill  for  specific 
performance. 

In  Toledo,  St.  L.  &  N.  O.  R.  Co.  v.  St. 
Louis  &  O.  River  R.  Co.  208  111.  623,  70 
IC.  £.  715,  it  was  held  that  where  the  com- 
plainant's right  to  equitable  relief  sought 
on  account  of  fraud  and  misrepresentation 
in  procuring  a  deed,  and  on  account  of  the 
nonperformance  of  a  condition  subsequent 
therein  contained,  and  upon  the  ground  that 
such  deed  constituted  a  cloud  upon  the  title 
of  land  of  which  the  defendant  was  in  pos- 
session, failed  for  want  of  proof  on  the  first 
ground,  and  on  the  other  grounds  by  reason 
of  the  rules  that  equity  will  not  lend  its  aid 
to  enforce  a  forfeiture,  and  will  not  take 
jurisdiction  to  hear  and  determine  a  bill 
to  remove  a  cloud  from  the  title  to  real  es- 
tate where  the  lands  in  controversy  are  in 
the  possession  of  the  defendant,  the  court 
•would  not  retain  jurisdiction  for  the  pur- 
pose of  granting  a  permanent  injunction, 
which  involved  the  necessity  of  deciding  who 
was  owner  of  and  entitled  to  the  possession 
of  the  real  estate  in  question:  the  court  say- 
ing: ''Mere  statements  in  a  bill  upon  which 
the  chancery  jurisdJction  might  be  main- 
tained, but  which  are  not  proved,  will  not 
authorize  a  decree  upon  such  parts  of  the 
19L.R.A,(N.S.) 


bill  as,  if  standing  alone,  would  not  give  the 
court  jurisdiction." 

In  Brauer  v.  Laughlin,  235  111.  265,  83 
N.  £.  283,  it  was  held  that  where  a  bill  for 
a  specific  performance  of  an  alleged  contract 
and  for  an  accounting  on  its  face  made  a 
case  authorizing  a  court  of  equity  to  take 
jurisdiction,  but  the  proof  simply  disclosed 
that  complainant  had  a  legal  demand 
against  defendant  for  money  loaned,  equity 
could  not  retain  jurisdiction  to  decree  re- 
payment of  the  loan,  where  it  did  not  appear 
that  a  judgment  in  a  court  of  law  would  not 
be  as  efficacious  its  a  money  decree  in  a 
court  of  chancery.  The  court  said:  "The 
recovery  here  allowed  is  upon  a  purely  legal 
demand,  and,  if  an  action  had  been  brought 
at  law,  either  of  the  parties  would  have 
been  entitled  to  a  jury  on  the  trial.  Courts 
will  not  permit  parties  to  sue  in  chancery, 
and,  upon  failure  to  establish  any  basis 
for  equitable  relief,  have  the  bill  retained 
for  the  purpose  of  a  recovery  upon  a  purely 
legal  demand.  To  allow  this  to  be  done 
would  be  to  deprive  the  defendant  of  his 
constitutional  right  of  trial  by  jury." 

In  Clark  v.  Spears,  7  Blackf.  96,  it  was 
held  that  where  the  proof  failed  to  sustain 
a  charge  in  a  bill  of  foreclosure  of  fraud  in 
the  assignment  of  a  note  accepted  by  the 
mortgagee  in  partial  satisfaction  of  the 
mortgage  debt,  the  court  of  chancery  had  no 
jurisdiction  with  respect  thereto,  and  the 
complainant's  remedy,  if  any,  was  by  a 
suit  at  law  on  the  assignment. 

In  Boonville  Nat.  Bank  v.  Blakey,  166 
Ind.  427,  76  N.  E.  529,  it  was  held  that 
where  a  bill  in  equity  by  the  trustee  of  a 
bankrupt  to  recover  alleged  preferences  was 
sought  to  be  sustained  upon  the  theory  of  a 
conspiracy  between  the  bankrupt  and  the 
preferred  creditors,  and  the  proof  failed  to 
establish  such  a  conspiracy,  the  trustee  was 
not  entitled  to  a  decree,  the  court  saying: 
"The  former  practice  in  chancery  was  to  dis- 
miss the  bill  when  it  was  disclosed  that 
there  was  no  ground  for  equitable  interfer- 
ence, even  though  a  cause  of  action  at  law 
appeared  to  exist;  and,  under  the  Code, 
where  law  and  equity  are  administered  in 
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Harrison,  J.,  delivered  the  opinion  of 
the   court: 

The  bill  in  this  case  was  filed  by  the  ap- 
pellees to  enforce  payment  of  a  mechanics* 
lien,  alleged  to  be  due  them  as  subcontract- 
ors for  work  done  in  constructing  a  section 
of  the  Black  Mountain  Railroad. 

It  appears  that  the  Keokee  Coal  &  Coke 
Company,  as  general  contractors,  entered  in- 
to a  contract  with  the  Black  Mountain  Rail- 
road Company  to  build  for  the  latter  a  rail- 
road, several  miles  in  length,  between  Im- 
boden,  in  Wise  county,  and  Keokee,  in  Lee 
county.  The  Keokee  Coal  &  Coke  Company 
sublet  its  entire  undertaking,  by  contract  in 
writing,  to  the  firm  of  Johnston  &  Grom- 
mett  Bros.,  the  appellants,  who,  in  turn,  by 
parol  contract,  sublet  a  part  of  the  work 
to   the   appellees,   Bunn   &   Monteiro.      The 


evidence  shows  that  under  this  parol  con- 
tract the  appellees  were  to  be  governed  by 
the  written  contract  which  had  been  entered 
into  by  the  appellants  with  the  Keokee  Coal 
&  Coke  Company. 

The  Black  Mountain  Railroad  Company, 
the  Keokee  Coal  &  Coke  Company,  and 
Johnston  &.  Grommett  Bros,  were  made 
parties  defendant  to  the  bill,  which  alleged 
that  complainants  had.  completed  their  con- 
tract and  taken  out  a  mechanics'  lien  for 
the  balance  due  them  on  that  portion  of  the 
roadbed  which  they  had  constructed,  and 
prayed  that  the  Black  Mountain  Railroad 
Company  and  the  Keokee  Coal  &  Coke  Com- 
pany be  required  to  answer  as  to  the 
amount  they  w^ere  due,  or  would  become 
due,  to  Johnston  &  Grommett  Bros.,  by 
reason   of  the  latter's  completion   of   their 


171,  40  L.  ed.  383,  16  Sup.  Ct.  Rep.  258),  it 
is  said  that  there  is  no  ground  whatever  for 
coming  to  a  court  of  equity  for  damages  for 
the  failure  specifically  to  perform  a  con- 
tract; and  that  therefore  a  bill  which,  in- 
stead of  seeking  specific  performance  of  an 
agreement  to  convey,  sought  to  recover  a 
claim  for  money  due  on  account  of  money 
laid  out  and  expended  by  complainant,  or  a 
claim  for  damages  for  not  conveying  the 
property,  was  properly  dismissed. 

^n  McKinnev  v.  Snringer,  6  Blackf.  511, 
where  complainants  filed  a  bill  to  obtain  a 
lien  on  a  building  erected  by  them  for  the 
amount  of  their  labor  and  materials,  which 
was  not  attempted  to  be  maintained  as  com- 
ing within  the  provisions  of  the  mechanics' 
lien  statute,  it  was  held  that  there  was  no 
ground  upon  which  a  court  of  chancery 
could  grant  relief,  the  bill  being  in  substance 
one  to  recover  the  value  of  the  work  done  by 
the  complainants. 

In  Fultz  V.  Walters,  2  Mont.  165,  it  was 
held  that  where  a  bank  issuing  a  certificate 
of  deposit  was  unnecessarily  made  a  party 
to  a  suit  in  equity  brought  by  the  transferee 
of  the  certificate  to  compel  its  indorsement 
by  the  payee,  for  the  purpose  of  obtaining  a 
decree  requiring  the  payment  of  the  certifi- 
cate, the  bill  should  be  dismissed  as  to  the 
bank. 

In  Ming  Yue  v.  Coos  Bay,  R.  &  E.  R.  & 
Nav.  €o.  24  Or.  392,  33  Pac.  641,  it  was 
held  that  where  a  complaint  in  a  suit  in 
equity  to  foreclose  a  mechanics'  lien,  though 
failing  to  set  out  a  case  for  equitable  cog- 
nizance, sufiiciently  stated  a  cause  of  action 
for  labor .  performed,  the  court  had  no  ju- 
risdiction to  retain  and  try  such  action,  but 
was  bound  to  dismiss  the  suit,  and  leave  the 
plaintifls  to  prosecute  their  action  at  law. 

In  Dakin  v.  Union  P.  R.  Co.  6  Fed.  665, 
it  was  held  that  a  bill  in  equity  to  have  full- 
paid  stock  issued  in  place  of  a  mere  subscrip- 
tion to  stock,  which  failed  to  show  the  pay- 
ment of  anything  for  the  subscription 
or  to  ofl'er  to  pay  anything,  could  not 
be  retained  to  recover  damas^es.  since  the 
entire  ground  for  equitable  relief  had  failed. 

In  Russell  v.  Hayner,  64  C.  C.  A.  424,  130 
19L.R.A.(N.S.) 


Fed.  90,  it  was  hold  that  a  complaint  in  a 
suit  in  equity  to  enforce  a  mechanics'  lien, 
which  failed  to  show  a  valid  lien,  was  de- 
murrable, even  though  it  showed  facts  suffi- 
cient to  entitle  the  complainants  to  recover 
a  personal  judgment,  the  court  saying  that 
while  such  a  complaint  might  be  sustainable 
under  the  provisions  of  state  codes  which 
have  abolished  all  distinctions  existing  un- 
der the  common  law  as  to  suits  in  equity 
or  actions  at  law,  or  under  a  state  statute 
which  expressly  provides  in  the  act  relat- 
ing to  mechanics'  liens  that  such  a  course 
may  be  pursued,  the  situation  is  otherwise 
where  the  suit  is  purely  one  in  equity. 

See  also  subdivision,  "Where  claim  is 
found  wanting  in  equity,"  infra. 

Where  proof  fails  to  establish  case. 

In  Pond  V.  Lockwood,  8  Ala.  669,  it  was 
held  that  where  the  complainant  in  a  suit 
to  enjoin  a  judgment  failed  to  make  out  a 
case,  there  was  nothing  on  which  to  rest  the 
jurisdiction  of  the  court  to  decree  the  recov- 
ery of  a  sum  of  money  paid  one  of  the  de- 
fendants, the  court  saying:  "If  it  could  be 
entertained  because,  upon  the  face,  it  ap- 
peared unobjectionable,  then  it  would  be 
competent  to  transfer  to  equity  many  cases 
of  pure  legal  cognizance,  by  making  them  de- 
pendent upon  a  supposititious  statement  of 
facts.  This  would  be  a  state  of  things  not 
to  be  endured,  and  need  but  be  mentioned  to 
show  that  the  chancellor  properly  refused  to 
render  a  decree." 

In  Bryan  v.  Cowart,  21  Ala.  92.  it  was 
held  that  where  a  complainant  seeking  to 
have  a  deed  declared  a  mortgage  to  secure 
a  note  upon  which  judgment  had  been  ren- 
dered, and  to  enjoin  such  judgment,  failed 
to  make  out  the  only  ground  for  relief  which 
gave  a  court  of  equity  jurisdiction  of  his 
case,  the  bill  could  not  be  retained  on  ac- 
count of  other  grounds  of  relief  of  a  purely 
legal  character. 

In  Lewis  v.  Yale,  4  Fla.  418,  it  was  held 
that  it  is  not  within  the  jurisdiction  of  a 
court  of  equity  to  award  compensation  in 
damages  for  the  injury  sustained  by  the  non- 
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•contract  for  the  construction  of  the  rail- 
road mentioned.  The  prayer,  further,  is  that 
complainants,  who  are  the  appellees  here,  be 
•decreed  a  lien  on  that  part  of  the  Black 
Mountain  roadbed  which  was  constructed 
by  them  between  stations  834  and  856.  de- 
scribed in  their  mechanics*  lien,  which  was 
made  a  part  of  the  bill,  and  that  they  be 
decreed  a  sale  of  the  same  for  the  payment 
•of  their  debt,  and  be  given  a  personal  judg- 
ment against  the  Black  Mountain  Railroad 
Company  and  the  Keokee  Coal  &  Coke  Com- 
pany for  such  sums  as  they  may  appear  to 
have  owed  Johnston  &  Grommett  Bros,  on 
the  date  they,  respectively,  received  notice 
of  the  complainants'  mechanics'  lien,  and 
for  general  relief. 

Upon  the  l|ill,  the  answers,  which  deny  its 
allegations,  and  the  evidence  in  the  cause, 


the  decree  appealed  from  was  rendered,  giv- 
ing a  personal  judgment  for  $2,203.21,  sub- 
ject to  a  credit  of  $522.15  and  costs  of  suit, 
against  the  appellants,  Johnston  &  Grom- 
mett Bros.,  with  the  right  to  issue  execution 
thereon.  The  decree  then  refers  the  cause 
to  a  commissioner  to  ascertain  whether  the 
Black  Mountain  Railroad  Company  and  the 
Keokee  Coal  At  Coke  Company  are  liable  to 
the  complainants  by  reason  of  the  filing  of 
their  mechanics'  lien,  and  if  so,  in  what 
amount. 

We  are  of  opinion  that  the  position  taken 
by  appellants,  that  the  court  was  without 
jurisdiction  to  enter  the  judgment  com- 
plained of,  is  not  tenable.  The  appellants 
contend  that  the  only  ground  for  equitable 
jurisdiction  in  this  case  is  that  the  com- 
plainants have  a  mechanics'  lien  to  be  en- 


performance  of  a  contract  in  the  event  of  the 
failure  of  primary  relief  by  specific  perform- 
ance. 

In  Printup  v.  Mitchell,  17  Ga.  658,  63 
Am.  Dec.  258,  it  was  held  that  where  the 
defendant  in  an  action  at  law  to  recover 
for  work  and  labor  done  and  performed,  and 
materials  found,  in  the  improvement  of  cer- 
tain premises,  filed  a  bill  in  equity  in  which 
it  was  alleged  that  this  pretended  indebted- 
ness originated  upon  a  parol  contract  be- 
tween the  parties  to  the  etTect  that,  upon  the 
<»mpletion  of  the  improvements  by  one  par- 
ty, he  should  be  entitled  to  a  conveyance 
from  the  other  of  a  moiety  of  the  property, 
and  prayed  that  he  might  be  decreed  to 
take  a  deed,  and  that  his  action  at  law 
be  perpetually  enjoined,  an  injunction  to 
stay  the  proceeding  at  law,  which  was  im- 
properly granted  (the  defense  at  law  being 
complete),  could  not  be  resorted  to  as  a  pre 
text  for  holding  on  to  the  bill  for  specific 
performance. 

In  Toledo,  St.  L.  &  N.  O.  R.  Co.  v.  St. 
Louis  A  O.  River  R.  Co.  208  111.  623.  70 
N.  E.  715,  it  was  held  that  where  the  com- 
plainant's right  to  equitable  relief  sought 
on  account  of  fraud  and  misrepresentation 
in  procuring  a  deed,  and  on  account  of  the 
nonperformance  of  a  condition  subsequent 
therein  contained,  and  upon  the  ground  that 
such  deed  constituted  a  cloud  upon  the  title 
•of  land  of  which  the  defendant  was  in  pos- 
session, failed  for  want  of  proof  on  the  first 
ground,  and  on  the  other  grounds  by  reason 
of  the  rules  that  equity  will  not  lend  its  aid 
to  enforce  a  forfeiture,  and  will  not  take 
jurisdiction  to  hear  and  determine  a  bill 
to  remove  a  cloud  from  the  title  to  real  es- 
tate where  the  lands  in  controversy  are  in 
the  possession  of  the  defendant,  the  court 
would  not  retain  jurisdiction  for  the  pur- 
pose of  granting  a  permanent  injunction, 
which  involved  the  necessity  of  deciding  who 
was  owner  of  and  entitled  to  the  possession 
of  the  real  estate  in  question ;  the  court  say- 
ing: ''Mere  statements  in  a  bill  upon  which 
the  chancery  jurisdiction  might  be  main- 
tained, but  which  are  not  proved,  will  not 
authorize  a  decree  upon  such  parts  of  the 
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bill  as,  if  standing  alone,  would  not  give  the 
court  jurisdiction." 

In  Brauer  v.  Laughlin,  236  111.  265,  83 
N.  £.  283,  it  was  held  that  where  a  bill  for 
a  specific  performance  of  an  alleged  contract 
and  for  an  accounting  on  its  face  made  a 
case  authorizing  a  court  of  equity  to  take 
jurisdiction,  but  the  proof  simply  disclosed 
that  complainant  had  a  legal  demand 
against  defendant  for  money  loaned,  equity 
could  not  retain  jurisdiction  to  decree  re- 
payment of  the  loan,  where  it  did  not  appear 
that  a  judgment  in  a  court  of  law  would  not 
be  as  efficacious  tis  a  money  decree  in  a 
court  of  chancery.  The  court  said:  "The 
recovery  here  allowed  is  upon  a  purely  legal 
demand,  and,  if  an  action  had  been  brought 
at  law,  either  of  the  parties  would  have 
been  entitled  to  a  jury  on  the  trial.  Courts 
will  not  permit  parties  to  sue  in  chancery, 
and,  upon  failure  to  establish  any  basis 
for  equitable  relief,  have  the  bill  retained 
for  the  purpose  of  a  recovery  upon  a  purely 
legal  demand.  To  allow  this  to  be  done 
would  be  to  deprive  the  defendant  of  his 
constitutional  right  of  trial  by  jury." 

In  Clark  v.  Spears,  7  Blackf.  06,  it  was 
held  that  where  the  proof  failed  to  sustain 
a  charge  in  a  bill  of  foreclosure  of  fraud  in 
the  assignment  of  a  note  accepted  by  the 
mortgagee  in  partial  satisfaction  of  the 
mortgage  debt,  the  court  of  chancery  had  no 
jurisdiction  with  respect  thereto,  and  the 
complainant's  remedy,  if  any,  was  by  a 
suit  at  law  on  the  assignment. 

In  Boonville  Nat.  Bank  v.  Blakey,  166 
Ind.  427,  76  N.  E.  529,  it  was  held  that 
where  a  bill  in  equity  by  the  trustee  of  a 
bankrupt  to  recover  alleged  preferences  was 
sought  to  be  sustained  upon  the  theory  of  a 
conspiracy  between  the  bankrupt  and  the 
preferred  creditors,  and  the  proof  failed  to 
establish  such  a  conspiracy,  the  trustee  was 
not  entitled  to  a  decree,  the  court  saying: 
**The  former  practice  in  chancery  was  to  dis- 
miss the  bill  when  it  was  disclosed  that 
there  was  no  ground  for  equitable  interfer- 
ence, even  though  a  cause  of  action  at  law 
appeared  to  exist;  and,  under  the  Code, 
where  law  and  equity  are  administered  in 
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shall  make  and  return  a  final  estimate  of 
the  work  don<»  by  contractors,  and  shall 
certify  the  same  in  writing.  It  further 
provides  that  the  procuring  of  such  certifi- 
cate and  final  estimate  shall  constitute  a 
condition  precedent  to  any  right  of  action 
by  contractors  against  the  Keokee  Coal  & 
Coke  Company. 

The  evidence  shows  that  during  the  prog- 
ress of  the  work  the  monthly  estimates 
were  made  and  the  appellees  paid  in  accord- 
ance therewith;  but  it  clearly  appears  that 
no  final  estimate  upon  the  work  done  by  the 
appellees  has  ever  been  made  by  the  chief 
engineer;  indeed,  it  is  insisted  that  the 
work  undertaken  by  the  appellees  has  not 
been  completed.  Nor  does  it  appear  that 
appellees  have  ever  mentioned  to  the  chief 
engineer  their  claim  that  •le  work  was 
completed,  or  requested  of  him  a  certificate 
in  writing  showing  a  final  estimate  and  the 
balance,  if  any,  due  to  them.    The  basis  of 


I  the  personal  decree  against  the  appellants  is 
!  admitted  to  be  a  final   estimate  upon  the 
I  work  done  by  appellees,  made  by  engineers 
I  who  were  strangers  to  the  transaction,  and 
employed  for  the  purpose  by  appellees  with- 
out the  knowledge  or  consent  of  the  appel- 
lants.    The  evidence  shows  that,  in  the  na- 
ture of  things,  these  outside  engineers  could 
not  make  an  accurate  or  reliable  estimate 
showing   the  balance   due   upon   an   under- 
taking   they    had    previously    had    no    con- 
nection with,  and  that,  in  some  particulars, 
their    estimates    would    be    necessarily    the 
result   of   mere   conjecture. 

A  sufficient  answer,  however,  to  this  pro- 
ceeding by  appellees,  is  that  it  violates  the 
express  terms  of  the  contract  by  which 
they  agreed  to  abide.  That  contract  pro- 
vides that  the  engineer  in  charge  of  the 
work  shall  certify  in  writing  its  final  com- 
pletion, together  with  a  final  estimate  show- 
ing the  balance  due.    It  was  error  to  ignore. 


married  woman's  separate  estate,  alleged  to  { 
have    been    fraudulently    conveyed    by    her,  , 
with  the  payment  of  a  debt,  to  which  suit  ' 
her  surety  was  properly  made  a  party,  upon  ^ 
the   failure    to  obtain*  the   relief   sought   a  I 
personal      judgment     might     be     rendered 
against   the   surety.     Although   expressions 
used  in  the  opinion  seem  to  depart  from  the 
usually  recognized  doctrine  with  respect  to 
the  granting  of  legal  relief  where  the  main  | 
object  of  the  suit  in  equity  fails,  tlie  de-  ' 
cision  finds  ample  justification  in  the  fact  i 
that   the   right  action   at  law   had,  during 
the    pendency    of    the    equity    suit,    become 
barred  by  the  statutes  of  limitation.     The 
expressions    referred    to    are    to    the    effect 
that  jurisdiction  of  the  subject-matter  does 
not  depend  upon  the  ultimate  existence  of  a 
good  cause  of  action  in  a  particular  case; 
so  that  where  a  plaintiff,  in  the  bona  fide 
assertion  of  an  equitable  claim,  invokes  the 
jurisdiction  of  a  court  of  equity,  but,  from 
some  cause  developed  in  the  course  of  the 
investigation,  fails  in  establishing  his  title 
to  the  specific  relief  claimed  in  his  bill,  the 
court  may,  instead  of  leaving  the  parties  to 
their  legal  rights  and  remedies,  go  on  and 
end  the   litigation  by  giving  complete  and 
final  relief. 

In  Boston  Blower  Co.  v.  Carman  Lumber 
Co.  94  Va.  94,  26  S.  E.  390,  it  was  held  that 
where,  in  a  suit  to  enforce  an  alleged  lien, 
the  materials  furnished,  for  which  the  lien 
was  claimed,  were  found  to  be  not  such  as 
to  come  within  the  operation  of  the  lien  law. 
a  court  of  equity  had  no  jurisdiction  to 
render  a  personal  judgment  for  the  amount 
of  the  debt  in  favor  of  the  complainant,  who. 
having  retained  the  title  to  the  goods  fur- 
nished, had  a  complete  remedy  at  law.  The 
court  said:  "Where  a  plaintiff  is  properly 
in  equity,  that  court  will  oftentimes,  in  or- 
der to  prevent  a  multiplicity  of  suits  and  do 
complete  justice,  give  such  relief  as  is  usu- 
ally afforded  only  in  a  court  of  law;  but 
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the  plaintiff  must  be  in  court  upon  a  case 
properly  cognizable  in  a  court  of  equitv." 

In  Vendome  Turkish  Bath  Co.  v.  Schett- 
ler,  2  Wash.  ^57,  27  Pac.  76,  it  was  held 
that  where  a  mechanics'  lien  was  not  estab- 
lished, there  was  nothing  in  the  case  of 
which  equity  could  take  cognizance,  but 
that  the  suit  should  be  dismissed  without 
prejudice  to  an  action  at  law  to  recover 
the  amount  claimed. 

In  Ilildebrandt  v.  Savage,  4  Wash.  524. 
30  Pac.  643,  32  Pac.  109,  it  was  held  that,, 
in  the  absence  of  a  statute  authorizinsr  per- 
sonal judgment  on  failure  to  establish  a 
mechanics'  lien,  such  judgment  could  not 
be  rendered  upon  the  theory  that  a  court  of 
equity,  having  once  obtained  jurisdiction  in 
a  cause,  will  maintain  it  to  the  end.  The 
court  discusses  the  question  as  follows: 
"But  the  question  is.  When  does  the  court 
obtain  jurisdiction  in  a  cause  like  thist 
Clearly,  the  court  had  no  jurisdiction  ex- 
cepting to  foreclose  a  lien.  Now,  can  a 
party,  by  coming  into  court,  and  setting  up 
a  mere  pretended  lien,  which  has  no  valid- 
ity, confer  jurisdiction  upon  the  court  to 
render  a  personal  judgment  upon  a  con- 
tract which  otherwise  would  only  be  triable 
in  an  action  at  law,  and  thus  deprive  the 
defendant  of  the  benefits  of  such  a  trial? 
It  is  admitted  that,  if  the  equitable  fea- 
tures of  the  action  were  so  wanting  or  ill- 
founded  as  to  amount  to  bad  faith  upon 
the  part  of  the  plaintiff,  the  action  could 
not  be  maintained;  but  it  is  contended  that 
if  it  is  apparent  the  plaintiff  sought  the 
equity  side  of  the  court  in  good  faith,  the 
court  would  thereby  get  jurisdiction:  in 
other  words,  making  the  jurisdiction  of  the 
court  depend  upon  the  good  faith  of  the 
party  in  asserting  his  equitable  rights.  We 
do  not  think  this  position  can  be  maintained 
in  a  case  like  this.  As  to  whether  a  lien 
is  sufficient  upon  its  face  is  purely  a  ques- 
tion of  law,  and  the  defects  in  the  lien  in 
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i^ithout  cause,  this  final  arbiter  agreed  upon 
In  the  contract,  and  adopt  the  uncertain  and 
arbitrary  standard  of  measurements  and  es- 
timates furnished  by  strangers  employed  by 
one  of  the  parties  to  the  contract  without 
the  consent  of  the  other.  There  is  not 
shown  to  have  been  in  this  case  any  unnec- 
essary or  unreasonable  delay  by  the  engi- 
neer in  charge  in  making  estimates,  nor  does 
there  appear  to  have  been  any  other  ground 
for  the  course  pursued  by  appellees  in  em- 
ploying other  engineers  to  perform  the  du- 
ties they  had  agreed  should  be  discharged 
by  the  chief  engineer  of  the  Black  Mountain 
Railroad  Company.  If  the  conduct  of  the 
enj^ineer  designated  by  the  contract  was 
fraudulent,  or  he  was  guilty  of  a  mistake 
so  ^088  as  to  amount  to  a  fraud  on  the 
rights  of  the  opposing  party,  the  latter 
would  not  be  bound  by  such  estimates,  but 
could  maintain  their  action  on  the  contract 
to  recover  the  amount  due  them.     Norfolk 


&  W.  R.  Co.  V.  Mills,  91  Va.  613,  22  S.  E. 
556.  No  such  condition,  however,  appears 
in  this  record.  On  the  contrary,  the  ap- 
pellees have  obtained  a  decree  based  upon 
final  estimates  made,  without  apparent 
cause  therefor,  by  strangers  to  their  con- 
tract, and  in  violation  of  its  express  terms. 

We  are  of  opinion  that  the  order  of  refer- 
ence made  in  the  cause  should  be  enlarged , 
so  as  to  require  the  commissioner,  in  addi- 
tion to  the  other  inquiries  directed,  to  as- 
certain and  report  whether  the  appellees- 
had  completed  their  work  in  accordance 
with  the  terms  of  their  contract,  and,  if  so, 
what  balance,  if  any,  was  due  them  from 
the  appellants. 

The  decree  appealed  from  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed. 


this  instance  were  thus  apparent  by  an  in- 
spection. The  jurisdiction  of  the  court 
ought  not  to  be  made  to  depend  on  the  mere 
intent  or  belief  of  the  plaintiff.  If  his  good 
faith  is  to  be  justified  to  any  extent  by 
the  facts,  and  subject  to  inquiry  according- 
ly, the  law  and  practice  would  be  rendered 
very  uncertain  in  this  respect,  and  present 
great  practical  difficulties  in  the  determina« 
tion  01  questions  of  jurisdiction  to  which  it 
would  give  rise." 

In  Robinson  v.  Brooks,  31  Wash.  60,  71 
Pac.  721,  it  was  held  that  where,  in  an  ac- 
tion in  equity  to  foreclose  a  lien  upon  cer- 
tain wheat,  it  was  found  that  the  right  to  a 
lien  was  lost  by  the  wilful  inclusion,  ip 
the  notice  of  lien,  of  items  not  lienable  un- 
der the  statute,  the  right  to  proceed  in 
equitv  ceased. 

In  Amick  v.  Ellis,  53  W.  Va.  421,  44  S.  E. 
257,  it  was  held  that  where  specific  enforce- 
ment of  a  contract  could  not  be  decreed  be- 
cause it  had  not  been  acknowledged  for 
recordation,  the  contract  being  on  its  face 
void  in  law  for  all  purposes  of  equity  juris- 
diction, the  alleged  equity  jurisdiction  was 
merely  colorable  or  pretended;  and  that 
therefore  the  rule  that,  having  jurisdiction 
for  one  purpose,  full  relief  or  alternate  re- 
lief will  be  given,  could  not  be  invoked  to 
warrant  a  decree  in  favor  of  the  complain- 
ant for  the  recovery  of  money  paid  under 
the  contract. 

In  Russell  v.  Clark,  7  Cranch,  69,  3  L.  ed, 
271,  it  was  held  that  where  the  only  ground 
of  equitable  jurisdiction  was  the  discovery 
of  facts  solely  within  the  knowledge  of  the 
defendant,  and  the  defendant,  by  his  an- 
swer, disclosed  no  such  facts,  and  plain tifr 
supported  his  claim  by  evidence  in  his  own 
possession,  unaided  by  the  confessions  of 
the  defendant,  the  established  rules  limit- 
ing the  jurisdiction  of  courts  required  that 
he  should  be  dismissed  from  the  court  of 
chancerj',  and  permitted  to  assert  his  rights 
in  a  court  of  law. 
19L.R.A.(N.S.) 


In  Dowell  v.  Mitchell,  106  U.  S.  430,  26 
L.  ed.  1142,  it  was  held  that  where,  in  a 
proceeding  to  foreclose  a  mortgage,  it  was. 
found  that  such  mortgage  was  not  a  lien,  a 
court  of  equity  was  without  authority  to 
render  a  decree  upon  the  notes  which  the- 
invalid  mortgage  was  intended  to  secure. 
The  court  said:  "The  rule  is,  that  where 
a  cause  of  action  cognizable  at  law  is  en- 
tertained in  equity  on  the  ground  of  some 
equitable  relief  sought  by  the  bill,  which  it 
turns  out  cannot,  for  defect  of  proof  or  oth- 
er reason,  be  granted,  the  court  is  without 
jurisdiction  to  proceed  further,  and  should 
dismiss  the  bill  and  remit  the  cause  to  a 
court  of  law." 

In  Union  Stock  Yards  Co.  v.  Nashville 
Packing  Co.  72  C.  C.  A.  195,  140  Fed.  701, 
it  was  held  that  where,  upon  removal  of  a 
cause  into  a  United  States  court,  the  com- 
plainant elected  to  proceed  with  it  as  one 
of  equitable  cognizance,  and  failed  to  es- 
tablish its  claim  to  an  injunction,  the  case 
could  not  properly  be  retained  for  the  pur- 
pose of  awarding  damages  for  breach  of 
covenant,  or  to  determine  the  right  of  pos- 
session of  land,  since  the  remedy  in  a  court 
of  law  was  entirely  adequate  for  either  of 
those  purposes. 

In  Van  Raalt  v.  Schneck,  169  Fed.  248,  it 
was  held  that  where  the  evidence  was  in- 
sufficient to  establish  the  right  to  an  injunc- 
tion against  infringement  of  a  trade  symbol,, 
equity  would  not  retain  jurisdiction  for  the 
purpose  of  awarding  damages,  the  complain- 
ants having  a  complete  and  adequate  reme- 
dy at  law. 

— uncertainty. 

In  Sims  v.  McEwen,  27  Ala.  184,  it  was. 
held  that  where  a  case  for  specific  p.»r- 
formance  was  not  made  out,  the  agreement 
as  charged  being  vague  and  uncertain,  and 
it  being  doubtful  whether  the  other  party 
could  fulfil  the  terms  of  the  contract  on  his 
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part,  the  complainant  could  not  properly 
obtain  compensation  for  services  performed 
by  him  under  the  contract,  in  the  absence 
of  any  special  equity. 

Tn  Zeringue  v.  Te'xas  &  P.  R.  Co.  34  Fed. 
239,  it  was  held  that  where  a  contract  was 
too  indefinite  to  be  the  subject  of  a  bill  and 
decree  for  special  performance,  the  bill  could 
not  be  retained  for  the  purpose  of  awarding 
compensation  in  damages.  The  court  said: 
"Section  723,  U.  S.  Rev.  Stat.  U.  S.  Comp. 
Stat.  1901.  p.  583,  provides  that  'suits  in 
equity  shall  not  be  sustained  in  either  of 
the  courts  of  the  United  States  in  any  case 
where  a  plain,  adequate,  and  complete  rem- 
etly  may  be  had  at  law.*  Under  no  head  of 
chancery  jurisdiction  can  a  court  of  the 
X'nited  States  sustain  a  bill  in  equity  to  ob- 
tain only  a  decree  for  the  payment  of  money 
hy  way  of  damages  when  the  like  amount 
can  be  recovered  at  law."  It  may  be  noted, 
liowever,  that  the  statute  invoked  has,  in 
other  instances,  been  held  to  be  declaratory 
of  a  familiar  principle,  rather  than  restrict- 
ive of  the  equity  jurisdiction  of  the  Federal 
courts. 

Compare  Aday  v.  Echols,  18  Ala.  353,  52 
Am.  Dec.  225,  under  title,  "Existence  of  oth- 
er grounds  for  equitable  relief,"  infra. 

But  see  Paris  v.  Haley,  61  Mo.  453,  under 
lieading,  "Instances  in  which  relief  has  been 
granted,"  infra. 

— ^laches. 

In  Harrison  v.  Deramus,  33  Ala.  463,  it 
was  held  that  where  the  complainant  seek- 
ing the  rescission  or  specific  performance 
of  a  contract  to  convey  lands  failed  to 
establish  any  right  to  such  relief,  his  right 
to  rescind  having  been  lost  by  his  conduct 
after  notice  of  the  deficiency  in  the  quan- 
tity of  the  lands,  and  his  right  to  specific 
performance  having  been  destroyed  by  his 
acceptance  of  a  conveyance  of  all  the  lands 
mentioned  in  the  contract  to  which  the  de- 
fendant ever  had  any  title,  after  notice  that 
it  did  not  embrace  all  the  lands  in  the 
original  contract,  his  bill  will  not  be  re- 
tained, in  the  absence  of  any  special  equity, 
for  the  purpose  of  awarding  damages  or 
compensation  on  account  of  such  deficiencv. 

In  Findley  v.  Koch,  126  Iowa,  131,  101 
K.  W.  766,  it  was  held  that  where  com- 
plainants were  not  entitled  to  specific  per- 
formance because  of  want  of  diligence  in 
asserting  their  rights  under  a  contract,  they 
were  not  entitled  to  damages  for  its  breach. 

In  Alger  v.  Anderson.  92  Fed.  696,  it  was 
held  that  where  a  bill  for  the  rescission 
of  a  contract  to  purchase  lands  upon  the 
ground  of  fraudulent  representations  failed 
of  its  purpose  by  reason  of  laches  of  the 
complainant,  compensation  for  the  portions 
of  the  property  for  which  title  had  failed 
could  not  be  awarded.  The  jurisdiction  of 
the  I'nited  States  courts  as  courts  of  equity 
is  elaborately  considered,  the  author  of  the 
opinion  announcing  as  his  conclusion  that, 
"in  the  exercise  of  the  limited  equity  juris- 
diction in  the  courts  of  the  United  States, 
a  bill  which  makes  a  case  for  equitable  re 
19L.R.A.(X.S.) 


lief,  and  also  in  the  alternatiTe  for  the  en- 
forcement  of  a  legal  right,  cannot  be  sus- 
tained when  no  part  of  the  equitable  relief 
is  granted,  as  this  would  be  to  exercise  ju- 
risdiction over  a  purely  legal  demand,  as 
to  which  the  right  of  trial  by  jury  is  se- 
cured." 

In  Beers  v.  Chicago,  M.  &  St,  P.  R.  Co. 
73  C.  C.  A.  273,  141  Fed.  957,  it  was  held 
that  where  complainant's  right  to  an  injunc- 
tion against  the  maintenance  of  elevated 
railway  tracks  in  the  street  in  front  of  his 
lots  was  lost  by  laches,  equity  could  not  de- 
termine his  damages  and  order  their  pay- 
ment. The  court  said:  "The  ascertainment 
in  equity,  as  an  alternative  for  an  injunc- 
tion, of  the  damages-  suffered,  is  only  the 
form  that  a  decree  may  take  when,  within 
the  discretion  of  the  court,  an  affirmative 
injunction  ought  not  to  be  issued.  But  for 
a  decree  of  this  form,  as  well  as  for  a  decree 
for  an  injunction,  there  must  first  be  estab- 
lished a  case  in  equity.  Until  that  time  the 
party  obtains  no  foothold  in  equity.  lichen 
prevents  such  foothold.  Xaches  being  dis- 
closed, no  cause  in  equity  exists,  the  party 
being  already  remitted,  at  the  time  of  the 
filing  of  the  bill,  to  his  remedies  at  law.** 

In  Kessler  v.  Ensley  Land  Co.  123  Fed. 
546,  it  was  held  that  where  stockholders 
seeking  to  set  aside  conveyances  of  property 
of  the  corporation  failed,  by  reason  of  laches, 
to  obtain  the  relief  sought,  they  were  not 
entitled  to  a  personal  judgment  for  the  dam- 
age and  loss  which  the  corporation  and  its 
stockholders  had  suiTered  by  reason  of  the 
transactions  complained  of.  The  court  said: 
"Such  relief  ...  is  merely  incidental 
to  the  equitable  cause  of  action;  and.  when 
that  fails,  the  bill  should  not  be  retained  to 
administer  relief  which  is  merely  incidental, 
and  ordinarily  a  matter  purely  of  legal  cog- 
nizance." 

— statute    of    frauds. 

In  ^Murdock  v.  Anderson,  57  N.  C.  (4 
Jones,  Eq.)  77,  it  was  held  that  where, 
on  account  of  the  insufficiency,  under  the 
statute  of  frauds,  of  the  writing  relied  up- 
on to  establish  the  contract,  equity  declined 
to  decree  specific  performance,  it  could  not 
assume  jurisdiction  to  decree  the  repayment 
of  the  purchase  money,  the  complainant  hav- 
ing an  adequate  remedy  at  law. 

But  compare  Paris  v.  Haley,  supra,  under 
heading,  "Instances  in  which  relief  has 
been  granted,"  infra. 

Where  claim  is  found  wanting  in  equity. 

In  Hurlbut  v.  Kantzler,  112  111.  482,  it 
was  held  that  a  person  contracting  with  the 
lessee  for  the  assignment  of  a  lease,  know- 
ing that  such  assignment  could  not  be  made 
without  the  express  consent  of  the  lessor, 
was  not  entitled  to  damages  in  a  court  of 
chancery  in  lieu  of  specific  performance. 

In  Farson  v.  Fogg.  205  111.  326,  68  N.  E. 
755,  it  was  held  that  a  bill  to  compel  specif- 
ic performance  of  a  contract  to  pave  a  public 
street,   which   contract   was   known  by  the 
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parties  not  to  be  performable  without  the 
consent  of  the  city^  could  not  be  retained  for 
the  asseBsment  of  damages,  the  court  say- 
ing: '*Where  the  bill  makes  no  case  for  a 
specific  performance,  and  shows  no  ground 
for  such  relief,  a  court  of  equity  will  not 
decree  damages,  because  a  court  of  equity 
does  not  sit  for  the  purpose  of  entertaining 
bills  whose  only  object  is  to  secure  damages. 
The  remedy  in  such  case  is  at  law,  and  not 
in  equity." 

In  Sayer  v.  Brown,  7  Tnd.  Terr.  676,  104 
S.  W.  877,  it  was  held  that  where  specific 
performance  of  a  contract  unlawfully  to  get 
title  to  Indian  land  was  refused  on  account 
of  its  illegality,  no  recovery  could  be  had 
of  a  sum  of  money  advanced  under  the  agree- 
ment. 

Hi  Reinicker  v.  Smith,  2  Harr.  t  J.  421, 
where  specific  performance  of  a  contract  was 
refused  upon  the  ground  of  imbecility  of 
the  other  contracting  party,  it  was  held  er- 
roneous to  decree  that  his  heir  should  re- 
fund the  consideration  paid. 

In  Banaghan  v.  Malanev,  200  Mass.  46, 
ante,  871,  85  N.  E.  830,  it  was  held  that, 
upon  refusal  of  specific  performance  of  a 
contract  to  sell  real  estate  because  of  inequi- 
table conduct  on  the  part  of  complainant, 
the  bill  need  not  be  retained  for  the  assess- 
ment of  damages,  although  this  might  have 
been  done,  but  complainant  may  be  left  to 
his  remedy  at  law. 

In  Welles  v.  River  Raisin  k  G.  River  R. 
Co.  Walk.  Ch.  (Mich.)  35,  it  is  held  that 
the  court  will  not  aid  the  party  at  law  to 
whom  it  has  refused  relief  in  equity  on  ac- 
count of  the  illegality  of  the  transaction. 

In  Bourget  v.  Monroe,  58  Mich.  563,  25 
N.  W.  514,  the  rule  that  equity  cannot  grant 
damages  unless  there  is  some  case  of  equi- 
table relief  made  out  also,  to  which  the  dam- 
ages would  be  applicable  or  subsidiary,  was 
applied  in  a  case  where  specific  performance 
of  a  contract  whereby  a  man  agreed  to  let 
his  married  daughter  and  her  family  live 
on  his  property  if  she  would  support  him 
during  his  life,  and  also  promised  that  the 
lands  should  be  hers  after  his  death,  was  de- 
nied to  the  daughter's  husband,  who  claimed 
as  her  heir,  upon  the  ground  that  the  daugh- 
ter's death  had  made  performance  impos- 
sible, even  had  not  the  character  of  the  du- 
ties to  be  performed  made  a  decree  imprac- 
ticable. 

In  Scott  V.  Billgerry,  40  Miss.  119,  it  was 
held  .that  where  the  contract  in  question, 
which  was  one  for  the  sale  of  a  quantity  of 
cotton,  was  one  of  which  equity  will  not  de- 
cree specific  performance,  the  complainant 
was  not  entitled  to  a  decree  for  the  value 
of  the  property,  since  courts  of  equity  do  not 
entertain  jurisdiction  to  give  redress  by  way 
of  compensation  or  damages  for  breach  of 
contract  or  other  wrongs,  where  these  are 
the  sole  objects  of  the  bill,  and  are  not  in- 
cidental to  other  relief,  unless  some  peculiar 
equity  intervenes. 

In  Roller  v.  Murray,  107  Va.  527.  59  S.  E. 
421,  it  was  held  that  a  complainant  to  whom 
specific  performance  was  not  granted  on  the 
ground  that  the  contract  was  champertous 
19L.R.A.(N.S.) 


could  not  recover  reasonable  compensation 
for  his  services  upon  a  quantum  meruit,  the 
court  saying:  "Any  claim  upon  a  quantum 
meruit  is  a  legal  demand,  to  be  asserted  at 
law.  The  doctrine  that  when  a  court  of 
equity  once  acquires  jurisdiction  of  a  cause, 
it  will  do  full  justice  between  the  parties, 
though,  in  doing  so,  it  has  to  administer  and 
decide  rights  properly  pertaining  to  the  com- 
mon-law jurisdiction,  does  not  apply  to  the 
case  of  a  bill  which  goes  out  of  court  on  a 
demurrer  for  want  of  equitv." 

In  Marks  v.  Gates,  14  L.R.A.(N.S.)  317, 
83  C.  C.  A.  321,  154  Fed.  481,  it  was  held 
that  where,  on  account  of  the  unconscionable 
character  of  a  contract  whereby  one  party 
agreed,  in  consideration  of  the  cancelation 
of  a  debt  and  cash  advanced,  to  convey  to 
the  other  a  one-fifth  interest  in  any  and  all 
property  which  he  should  acquire,  either  by 
location,  purchase,  or  otherwise,  in  the  terri- 
tory of  Alaska, — there  being  no  limit  as  to 
the  time  or  manner  of  acquisition  of  the 
property,  or  as  to  its  character  or  value, — 
specific  performance  was  denied,  the  facts 
presented  in  the  complaint  were  not  such 
as  to  entitle  the  court  to  retain  the  case  for 
the  assessment  of  such  damages  as  the  com- 
plainant might  have  sustained  for  breach  of 
contract.  The  court  said:  "A  court  of 
equity  will  not  grant  pecuniary  compensa- 
tion in  lieu  of  specific  performance  unless 
the  case  presented  is  one  for  equitable  inter- 
position, such  as  would  entitle  the  plaintiff 
to  performance  but  for  intervening  facts, 
such  as  the  destruction  of  the  property,  con- 
veyance of  the  same  to  an  innocent  third 
person,  or  the  refusal  of  the  vendor's  wife 
to  join  in  a  conveyance." 

But  compare  Bullock  v.  Adams,  20  N.  J. 
Eq.  367,  under  title,  "instances  in  which  re- 
lief has  been  granted,"  infra. 

See  also  cases  in  subdivision  "Where 
pleadings  are  defective,"  supra. 

Failure  to  establish  ground  of  jurisdiction. 

In  Crowell  v.  Young,  4  Ind.  Terr.  36,  64 
S.  W.  607,  it  was  held  that  where  a  Fed- 
eral court  was  without  jurisdiction  of  a  bill 
in  equity  to  foreclose  a  mortgage  by  reason 
of  the  lands  covered  thereby  being  Indian 
lands,  it  could  not  have  decreed  the  payment 
of  the  note  thereby  secured,  because  the  pro- 
ceedings for  the  foreclosure  of  the  mortgage 
alone  gave  jurisdiction  to  equity,  and  when 
that  fell  the  whole  case  in  that  forum  fell 
with  it. 

In  Love  v.  Morrill,  19  Or.  545,  24  Pac.  916, 
it  was  held  that  where  the  proof  in  a  suit 
brought  under  a  statute  giving  courts  of 
equity  jurisdiction  over  disputes  as  to  bound- 
ary lines  showed  that  the  only  controversy 
between  the  parties  was  the  legal  title  to  a 
strip  of  land  claimed  to  have  been  acquired 
by  adverse  possession,  equity  could  not  de- 
termine the  controversy,  but  should  remit 
the  parties  to  their  remedy  at  law. 

In  Denny  v.  McCown,  34  Or.  47,  S4  Pac. 

952,  it  was  held  that  the  rule  that  a  court 

of  equity  retaining  jurisdiction  of  a  case  for 

one  purpose  will  retain  it  till  complete  jus- 

68 
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tice  is  administered  had  *  no  application  to 
a  icase  where,  on  account  of  the  invalidity  of 
a  truRt  deed  8oiight  to  be  foreclosed,  its  ju- 
risdiction could  not  be  legally  exercised;  and 
that  therefore  it  could  not  award  a  money 
judgment  upon  the  indebtedness  secured. 

In  Marsh  V.  Haywood,  6  Humph.  210,  it  is 
said  that  where  a  bill  in  equity  is  dismissed 
for  want  of  jurisdiction,  all  the  power  of  the 
court  also  fails,  except  to  give  judgment  for 
costs. 

See  also  Russell  v.  Havner,  64  C.  C,  A. 
424.  130  Fed.  90.  under  title.  "Where  plead- 
injzs  are  defective.'*  supra,  and  Boston 
Blower  Co.  v.  Carman  Lumber  Co.  94  Va.  94, 
26  S.  E.  390;  Vendonie  Turkish  Bath  Co. 
v.  Schettler,  2  Wash,  457.  27  Pac.  76;  Hilde- 
brandt  v.  Savage,  4  Wash.  624,  30  Pac.  043, 
32  Pac.  109:  Robinson  v.  Brooks,  31  Wash. 
60.  71  Pac.  721,  under  heading,  "Where  proof 
fails  to  establi.^h  case,"  supra. 

Instances  in  which  secondary  relief  has  been 
granted. 

There  are.  as  hereinbefore  stated,  a  few 
decisions — some  of  them  clearly  of  a  sporad- 
ic character — in  which  some  show  of  right 
in  a  complainant  who  has  failed  to  estab- 
lish his  claim  to  equitable  relief  seems  to 
have  led  the  court  to  afford  relief  which 
might  have  been  obtained  at  law ;  and  which 
appear  tq  constitute  an  irreconcilable  mi- 
nority. 

In  Downes  v.  Bristol,  41  Conn.  274,  where 
the  rescission  of  a  contract  for  the  exchange 
of  lands  was  sought  on  the  ground  of  fraud, 
but  it  appeared  that  the  alleged  fraudulent 
representation  was  made  in  good  faith,  and 
that  compensation  might  be  made  in  dam- 
ages for  the  difference  in  value,  it  was  held 
that  the  failure  of  the  plaintiff  to  establish 
a  right  to  rescission  did  not  devest  the  court 
of  jurisdiction  to  decree  the  payment  of 
damages. 

In  Green  Bay  Lumber  Co.  v.  Miller,  98 
Iowa,  468,  62  N.  W.  742,  67  N.  W.  383,  it 
was  held  that  where  an  action  for  the  fore- 
closure of  a  mechanics'  lien  was  properly 
brought  in  equity,  the  complainant  was  en- 
titled to  judgment  for  the  amount  due  even 
though  the  lien  should  prove  to  be  invalid. 

In  Atkinson  v.  Felder,  78  Miss.  83,  29 
So.  767,  it  was  held  that  where  a  mortgagee 
had  properly  brought  a  suit  in  equity  for 
the  recovery  of  the  debt  and  the  foreclosure 
of  a  mortgage  given  on  lands  of  a  wife  to 
secure  the  joint  note  of  herself  and  husband, 
the  fact  that  the  mortgage  was  adjudged 
void  because  of  the  insanity  of  the  wife  did 
not  preclude  the  court  from  giving  a  recov- 
ery for  the  money  claimed,  though  thereby 
adjudging  a  purely  legal  right. 

In  Paris  v.  Haley,  61  Mo.  453.  it  was  held 
that  where  a  bill  to  obtain  the  specific  per- 
formance of  a  contract  prayed  in  the  alter- 
native for  its  rescission,  and  specific  per- 
formance was  refused  because  of  the  imcer- 
tainty  of  the  contract  and  the  failure  to  re- 
duce it  to  writing,  the  court  would  proceed 
to  grant  complete  relief.  The  court  said: 
"It  seems  to  l)e  well  established  that  a  court 
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of  equity  will  not  turn  a  party  out  of  court, 
to  pursue  his  remedy  at  law.  wher^  com- 
plete justice  can  be  done  by  the  court  of 
equity,  and  this,  although,  in  it?*  progrc^«». 
the  court  may  decree  on  a  matter  cogni- 
zable at  law.  ...  In  this  rase  the  plain- 
tiff has  the  legal  title  and  the  defendant's 
notes,  and  it  would  seem  tliat.  so  far  as  he 
was  concerned,  his  remedy  at  law  was 
ample;  but  the  court  having  jurisdiction  of 
the  case,  as  stated  in  the  bill,  and  asking  in 
the  alternative  for  rescission,  the  court 
should  proceed  to  settle  the  controversy,  and 
we  think  it  may  be  most  equitably  settled 
in  the  mode  above  suggested." 

In  Bullock  V.  Adams,  supra,  it  was  held 
that  where  specific  performance  was  refused 
to  a  complainant  who  was  in  default,  the 
court  might,  under  the  prayer  for  general 
relief,  have  directed  the  money  paid  to  be 
refunded  to  the  complainant  although  such 
money  couJd  be  recovered  at  law;  upon  the 
principle  that  when  a  matter  is  before  the 
court  properly  for  relief  which  can  only 
be  had  in  equity,  the  court  will  grant  such 
other  relief,  arising  out  of  the  facts  of  the 
case,  to  which  the  party  is  entitled,  al- 
though the  relief  can  be  liad  at  law. 

In  Wolcott  V.  Sullivan.  1  Edw.  Ch.  390. 
it  was  held  that  where  a  mortgagor  had 
filed  a  bill  against  a  mortgagee  who  was  al- 
so the  lessee  of  the  mortgaged  premises,  re- 
quiring an  account  of  what  was  due  for 
principal  and  interest,  and  also  on  the  lease 
for  rents,  although  it  turned  out  that  he  was 
not  entitled  to  a  credit  on  his  bond  and 
mortgage  for  the  rents  claimed  to  be  due,  he 
had  a  right  to  an  account  of  such  rents,  and, 
as  chancery  had  obtained  jurisdiction  for 
one  purpose,  it  would  retain  it  for  all  the 
purposes  of  the  suit;  it  being  as  competent 
to  give  relief  in  relation  to  the  rent  as  a 
court  of  law.  On  appeal,  in  6  Paige,  117, 
in  which  the  decree  was  affirmed,  it  was 
said  that  the  objection  that  complainant  had 
an  adequate  remedy  at  law  for  the  recovery 
of  his  rent  was  not  made  in  defendant's  an- 
swer in  such  a  form  as  to  enable  him  to  take 
advantage  of  it  at  the  hearing,  and  that  the 
question  as  to  complainant's  right  to  the 
rent  having  been  fully  litigated  by  both  par- 
ties, it  would  have  been  improper  to  turn 
complainant  around  to  a  suit  at  law  for 
the  recovery  of  such  rent. 

In  Salinas  v.  Ellis,  26  S.  C.  338,  2  S.  E. 
121,  the  right  of  a  complainant  in  a  fore- 
closure action  to  a  personal  judgment  for 
the  indebtedness  was  recognized,  although 
it  was  held  that  a  judgment  of  foreclosure 
was  rendered  improper  by  the  fact  that  the 
lien  of  the  mortgage  had'been  discharged  by 
a  tender. 

In  Evans  v.  Kelley,  49  W.  Va.  181,  38  S. 
E.  497,  it  was  held  that  where,  in  a  suit 
brought  to  enforce  the  payment  of  a  balance 
of  purchase  money  due  as  a  lien  upon  two 
tracts  of  land,  upon  one  of  which  it  was  a 
purchase-money  lien,  and  upon  the  other  of 
which  security  had  been  given  therefor,  it 
developed  that,  by  virtue  of  a  release  post- 
poning the  lien  on  the  second  tract  to  an- 
other lien,   such   tract,  when   sold,   having 
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failed  to  bring  more  than  enough  to  pay 
such  other  lien,  the  first  tract  was  relieved 
from  the  lien,  a  personal  judgment  upon  the 
note,  secured  against  the  surety  thereon, 
was  proper,  the  court  saying:  **It  is  now 
lirmly  established  as  a  rule  of  equity  that 
although  the  relief  originally  sought  is  de- 
nied, yet,  having  assumed  jurisdiction,  equi- 
ty, to  avoid  further  litigation,  will  grant  re- 
lief between  the  parties  to  the  suit,  although 
such  relief  is  legal  in  its  nature." 

In  Andrus  v.  Berkshire  Power  Co.  77  C. 
C.  A.  248,  147  Fed.  76  (writ  of  certiorari  de- 
nied in  203  U.  S.  696,  51  L.  ed.  333.  27  Sup. 
Ct.  Rep.  784),  it  was  held  that  where,  in  a 
suit  to  restrain  the  flooding  of  complainant's 
land  by  the  construction  of  a  dam,  it  ap- 
peared that  plaiutitrs  conduct,  indicative  of 
his  willingness  to  accept  compensation,  was 
such  that  he  was  not  entitled  to  an  injunc- 
tion, the  court  would  proceed  to  ascertain 
the  damages  to  which  he  was  entitled  by 
reason  of  the  construction,  maintenance,  and 
use  of  the  dam. 

—existence  of  other  grounds  for  equitable 
relief. 

There  are,  however,  cases  in  which  the 
granting  of  a  money  decree,  even  though  the 
complainant  fails  to  establish  his  claim  to 
the  primary  equitable  relief  sought,  is  clear- 
ly rendered  proper  by  the  inadequacy  of  the 
remedy  at  law  or  the  presence  of  some  other 
recognized  ground  of  equity  jurisdiction. 
These  cases  are  in  no  way  at  variance  with 
the  doctrine  hereinbefore  stated  to  be  sup- 
ported by  the  weight  of  authority. 

In  Aday  v.  Echols.  18  Ala.  353,  52  Am. 
Dec.  225,  it  was  held  that  when  a  purchaser 
who  has  entered  into  possession,  and  who, 
upon  the  faith  of  the  contract,  has  made 
valuable  improvements  upon  the  land,  after- 
wards files  his  bill  to  compel  a  specific  per- 
formance, but  fails  to  establish  his  case  with 
sufficient  certainty  to  entitle  him  to  that  re- 
lief, the  bill  may  be  maintained  for  the  pur- 
pose of  allowing  him  compensation,  if  he 
nas  not  a  full  and  adequate  remedy  at  law, 
— as  by  reason  of  the  insolvency  of  the  oth- 
er party. 

In  Glinski  y.  Zawadski,  8  Fla.  405,  it  was 
said  that,  as  a  general  rule,  when  specific 
performance  is  denied,  the  jurisdiction  of 
equity  terminates,  so  that  compensation 
cannot  be  decreed;  but  that  there  are  ex- 
ceptional cases  in  which,  whenever  a  clear 
equity  is  found  to  have  arisen  between  the 
parties  to  the  contract,  growing  out  of  its 
peculiar  character  or  nature,  there  can  be 
no  doubt  that  the  court  may  retain  the  bill 
for  the  purpose  of  having  that  equity  prop- 
erly adjusted. 

tn  Bourke  v.  Hefter,  202  111.  321.  66  N.  E. 
1084.  it  was  held  that  where  a  bill  to  fore- 
clone  a  trust  deed  and  a  cross  bill  praying 
for '  its  cancelation  made  a  ca:^  cognizable 
in  equity,  the  court,  though  finding  that 
the  party  liable  on  the  notes  which  the 
trust  deed  purported  to  secure  was  not 
bound  by  such  trust  deed,  had  power  to 
enter  a  personal  judgment  for  the  amount 
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found  due  on  the  notes,  and  to  require  its 
pa^-ment  as  a  condition  to  setting  aside  the 
trust  deed. 

In  Xudd  v.  Powers,  136  Mass.  273,  where 
a  bill  brought  for  a  sale  of  an  estate,  upon 
the  rents  of  which  a  charge  was  created  by 
will,  failed  to  obtain  that  form  of  relief,  it 
was  held  that  it  might  be  sustained  to  de- 
clare and  enforce  the  charge,  the  legal  reme- 
dies for  which,  if  any,  are  either  derived 
from  equity,  and  therefore  do  not  take  away 
its  jurisdiction,  or  are  inadequate. 

In  Hawley  v.  Sheldon.  Harr.  Ch.  (Mich.) 
420,  it  was  held  that  where  equity  refused 
to  decree  specific  performance,  upon  the 
ground  of  want  of  mutuality  in  the  con- 
tract, it  would  nevertheless  retain  the  bill 
for  the  purpose  of  ascertaining  the  costs  of 
the  improvements  made  by  the  complain- 
ant upon  the  property,  and  adjusting  mu- 
tual accounts,  the  court  saying  that,  from 
the  changes  in  the  title  to  the  property  and 
the  singularly  indefinite  manner  in  which 
the  business  had  been  transacted,  the  remedy 
of  the  complainant  at  law  would  perhaps 
be  difficult  and  less  plain  and  adequate. 

In  Anthony  v.  Leftwich,  3  Rand.  (Va.) 
238,  it  was  held  that  where,  under  the  cir- 
ciunstances  of  the  case,  a  contract  ought  not 
in  equity  to  be  specifically  executed,  com- 
pensation for  improvements  made  upon  the 
faith  of  the  contract  may  be  awarded. 

See  also  Walters  v.  Farmers'  Bank.  76  Va. 
12,  under  title,  "Where  proof  fails  to  es- 
tablish case,"  supra. 

Effect  of  Code  provisions. 

The  effect  of  statutory  changes  providing 
for  the  granting  of  judgments  at  law  and 
equitable  relief  by  the  same  tribunal,  and 
abolishing  distinctions  in  the  form  of  plead- 
ings, may  be  best  traced  in  detail  in  the  de- 
cisions hereinafter  set  forth.  It  may  here 
be  stated,  however,  that  the  inherent  distinc- 
tions between  actions  at  law  and  suits  in 
equity  are  still  recognized;  and  the  eflfect, 
broadly  stated,  of  such  statutory  changes,  is 
to  permit  the  retention  of  a  case  in  which 
the  allegations  of  the  complaint  to  which  an 
answer  has  been  filed  disclose,  in  addition 
to  a  claim  for  equitable  relief,  the  existence 
of  a  cause  of  action  at  law.  (See  cases  un- 
der heading,  " — as  warranting  relief  on  le- 
gal cause  of  action,"  infra.) 

But  where  the  complaint,  as  framed,  dis- 
closes only  a  cause  of  action  in  equity,  the 
court  cannot,  upon  denying  equitable  relief, 
enforce  a  legal  right  disclosed  by  the  proof. 
(See  cases  under  *  heading.  "Rule  that 
pleadings  must  disclose  legal  cause  of  ac- 
tion," infra.)  Especially  is  this  true 
where  the  right  of  action  at  law  is  incon- 
sistent with  the  claim  to  equitable  relief. 
(See  Kinsey  v.  Bennett.  37  S.  C.  319, 
15  S.  E.  965.  infra.)  And  the  principle 
will  not  be  extended  to  special  proceedings, 
the  statutory  provisions  relative  to  which 
do  not  contemplate  the  use  of  the  proceeding 
for -the  purpose  of  granting  legal  relief 
where  the  right  to  the  relief  primarily 
sought  is  not  established.      (See  Dudley  v. 
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Third  Order  of  St.  Francis,  138  N.  Y.  451, 
34  N.  E.  281;  Weyer  v.  Beach,  79  N.  Y. 
40d;  McDonald  v.  New  York,  58  App.  Div. 
73,  68  N.  Y.  Supp.  482;  Castelli  v.  Trahan. 

77  App.  Div.  472,  78  N.  Y.  Supp.  950;  Gal- 
lick  V.  Engelhardt,  36  Misc.  269,  73  N.  Y. 
Supp.  309 ;  Sinclair  v.  Fitch,  3  E.  D.  Smith, 
677,  infra.) 

But  the  continued  recognition  of  the  in- 
herent distinction  between  actions  at  law 
and  in  equity  notwithstanding  the  changes 
effected  by  the  adoption  of  the  reformed 
procedure  Is  best  shown  by  a  number  of  cases 
which  appear  to  warrant  the  statement  that 
where  the  allegations  upon  which  equitable 
relief  is  sought  prove  to  be  absolutely  un- 
grounded, the  case  will  not  be  retained  as  to 
do  so  would  be  to  permit  a  plaintiff  at  will 
to  convert  a  cause  of  action  at  law  into 
one  in  equity.  (See  Miller  v.  St.  Louis  &  K. 
C.  R.  Co.  162  Mo.  424,  63  S.  W.  86;  W.  J. 
Johnston  Co.  v.  Hunt.  66  Hun,  504,  21  N. 
Y.  Supp.  314;  Whyte  v.  Builders'  League,  35 
App.  Div.  480,  54  N.  Y.  Supp.  822;  Rosen- 
heimer  v.  Standard  Gas  Light  Co.  39  App. 
Div.  482,  57  X.  Y.  Supp.  330;  Clark  v. 
Smith,  90  App.  Div.  477,  80  N.  Y.  Supp. 
472;  American  Ice  Co.  v.  New  York,  51 
Misc.  114,  100  N.  Y.  Supp.  748;  Schroeder 
T.  Ennis,  5  N.  Y.  S.  R.  881,  hereinafter  set 
forth  at  length.) 

— in  general. 

In  Little  Rock  ft  Ft.  S.  R.  Co.  v.  Perry, 
37  Ark.  164,  it  was  held  that  where  actions 
are  begun  in  chancery  which,  upon  their 
face,  appear  to  be  exclusively  and  wholly 
cognizable  at  law,  they  may  be  transferred 
to  the  law  side  of  the  court  on  motion  of 
either  party,  or  by  the  court  on  its  own  mo- 
tion; failure  to  do  so,  however,  without  a 
motion  by  parties  for  the  purpose,  not  being 
reversible  error;  but  that,  if  there  be  any 
equitable  element  to  which  the  jurisdiction 
of  a  court  of  chancery  may  attach,  then  the 
court  in  the  same  proceeding  may  adminis- 
ter all  legal  relief  connected  with  the  sub- 
ject-matter and  essential  to  do  full  and  com- 
plete justice  at  once  to  all  parties  before  it. 

In  Sadlier  v.  New  York,  186  N.  Y.  408, 

78  N.  E.  272,  it  is  said,  in  discussing  the 
changes  effected  by  the  Code:  "The  inher- 
ent, fundamental  differences  between  actions 
at  law  and  actions  for  equitable  relief,  such 
as  determine  whether  a  trial  of  the  action 
by  jury  is  a  matter  of  right,  and  otherwise 
affect  the  interests  of  litigants,  have  not 
been  and  cannot  be  abolished.  For  such 
reason  and  for  the  very  simple  reason  that  a 
person  must,  in  his  complaint,  as  we  have 
seen,  state  the  facts  constituting  his  cause 
of  action,  a  plaintiff  who  brings  an  action 
for  equitable  relief  must  establish  such 
cause  of  action  or  his  complaint  should  be 
dismissed.  It  is,  therefore,  frequently  held 
that  damages,  as  in  an  action  at  law,  can- 
not be  given  in  an  action  in  equity,  where 
the  plaintiff  has  failed  to  establish  his  right 
to  equitable  relief." 
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— as  warranting  relief  on  legal  cause  of  ac- 
tion. 

In  Becker  v.  Superior  Ct.  151  Cal.  313.  90 
Pac.  689,  it  was  held  that  the  court  had 
jurisdiction,  in  an  action  to  establish  a  me- 
chanics' lien,  although  the  amount  involved 
was  less  than  the  jurisdictional  amount  for 
which  an  action  at  law  might  be  maintained, 
to  render  a  personal  judgment  for  the 
amount  due,  though  the  lien  failed,  since 
in  California  legal  and  equitable  remedie:^ 
may  be  pursued  and  granted  in  a  single  ac 
tion;  and  the  fact  that  the  equitable  relief 
is  not  obtained  furnishes  no  reason  in  it- 
self for  the  refusal  of  legal  relief  in  the 
same  action, — overruling  Miller  v.  Carlisle. 
127  Cal.  327,  59  Pac.  785. 

A  like  decision  was  made  in  Mannix  ▼. 
Tryon,  152  CaL  31,  91  Pac.  983. 

In  Leuschner  v.  Duff,  7  Cal.  App.  721.  95 
Pac.  914,  it  was  held  that  where  complain- 
ant failed  to  obtain  specific  performance  of 
a  unilateral  contract  on  account  of  the  offer 
having  been  withdrawn  by  the  defendant  be- 
fore the  offer  of  performance  by  complain- 
ant, the  trial  court,  applying  the  rule  that 
a  court  of  equity,  having  acquired  jurisdic- 
tion of  a  cause,  will  grant  any  relief  to 
which  the  parties  are  entitled,  properly  de- 
creed the  restoration  to  the  plaintiff  of  the 
consideration  paid. 

In  Jaeckel  v.  Pease,  6  Idaho,  131,  53  Pac. 
399,  it  was  held  that,  in  a  suit  to  foreclose 
a  mortgage,  where  foreclosure  was  denied 
on  account  of  the  invalidity  of  the  mortsragi^ 
by  reason  of  the  certificate  of  acknowledf;- 
ment  not  complying  with  the  statute,  the 
plaintiff  was  nevertheless  entitled  under  the 
Code  to  judgment  for  the  amount  of  the 
mortgage  debt  shown  by  the  pleadings  and 
proof  to  be  due  him,  against  defendants  per- 
sonally liable  therefor. 

In  Marquat  v.  Marquat,  12  N.  Y.  336,  it 
was  held,  in  view  of  the  Code  provision  that 
if  the  defendant  answers,  the  court  may 
grant  plaintiff  any  relief  consistent  with  the 
case  made  by  the  complaint  and  embraced 
within  the  issue,  that  where,  in  an  action 
to  establish  an  alleged  lien  for  money 
loaned,  the  plaintiff  failed  to  establish  a 
case  entitling  him  to  the  relief  specifically 
demanded,  but  the  evidence  showed  a  loan  of 
money  to  one  of  the  defendants  remain- 
ing due  and  unpaid,  the  court  might  give 
judgment  therefor. 

In  New  York  Ice  Co.  v.  North  Western 
Ins.  Co.  23  N.  Y.  357,  reversing  31  Barb.  72, 
a  suit  to  reform  an  insurance  policy  and  to 
recover  judgment  for  a  loss  thereon,  it  was 
held  erroneous  to  turn  the  plaintiff  out  of 
court  on  the  mere  ground  that  he  had  not 
entitled  himself  to  the  equitable  relief  de- 
manded, if  there  was  enough  left  of  his 
case  to  entitle  him  to  recover  a  sum  in 
which   he  was  insured. 

In  Herrington  v.  Robertson,  71  N.  Y.  280. 
it  was  held  that  where  a  complaint  seeking 
to  establish  a  lien  upon  certain  property 
for  money  advanced  towards  its  purchase 
was  so  framed  as  to  present  a  case  for  equi- 
table cognizance,  and  there  was  no  demand 


1908. 


JOHNSTON  &  GRO^BIETT  BROS.  v.  BUNN. 


1077 


In  any  stage  of  the  case  by  the  defendants 
that  a  jury  should  pass  upon  the  case,  the 
court  could  then,  though  the  plaintiff  failed 
to  establish  his  right*  to  a  lien,  give  him 
judgment  for  the  amount  of  the  advance. 

In  Barlow  v.  Scott,  24  N.  Y.  40,  it  was 
lield,  in  view  of  the  Code  provisions  above 
referred  to,  that  where  the  facts  alleged  in 
a  complaint  framed  for  the  specific  perform- 
ance of  an  agreement,  and,  in  default  there- 
of, for  compensation  in  damages,  were  not 
Hufiicient  to  justify  a  decree  for  specific  per- 
formance, as  they  showed  that  the  plaintiff 
had  no  valid  title  or  interest,  and  that  the 
same  was  in  the  possession  of  another  par- 
ty, holding  under  a  good  and  valid  title,  the 
court  might  decree  compensation,  although 
it  was  conceded  that,  under  the  former  ju- 
dicial system,  a  court  of  equity  would  not 
have  retained  the  suit  for  such  purpose,  for 
the  reason  that  actions  for  damages  only 
were  properly  cognizable  in  courts  of  law, 
in  which  a  perfect  remedy  could  be  had. 

In  Cuff  V.  Dorla^id,  65  Barb.  481  (reversed 
on  other  grounds  in  57  N.  Y.  560),  it  was 
said  that  the  rule  is  now  well  settled  that 
in  actions  brought  for  eaui  table  relief,  and 
tried  before  a  judge,  if  there  appears  to  be 
no  ground  for  granting  such  relief,  the  court 
shall  retain  the  case,  and  grant  such  legal 
relief  as  may  be  just;  and  it  was  therefore 
held  that  where  specific  performance  of  a 
contract  was  refused  because  of  its  imper- 
fect character,  and  because  the  circumstan- 
ces under  which  it  was  executed  were  not  of 
a  character  to  call  for  its  enforcement  by  the 
court,  the  case  should  nevertheless  have  been 
retained  for  the  purpose  of  awarding  to  the 
plaintiff  the  damages  he  was  entitled  to  for 
the  nonperformance. 

See  also,  as  adhering  to  the  same  general 
doctrine,  Seeley  v.  New  York  Nat.  Exch. 
Bank,  8  Daly,  400,  affirmed  in  78  N.  Y.  608. 

In  Pendleton  v.  Dalton,  92  N.  C.  186,  it 
was  held  that  where  both  legal  and  equitable 
redress  may  be  had  in  the  same  tribunal  and 
in  a  single  action,  and  a  vendor  resists 
specific  performance  of  a  contract  as  being 
void  under  the  statute  of  frauds,  the  court 
will  proceed  to  adjudge  the  return  of  what 
he  has  received,  or  compensation  in  value. 

In  Gordonsville  Mill.  Co.  v.  Jones  (Tenn. 
Ch.  App.)  67  S.  W.  630,  it  was  held  that  un- 
der the  Code  provision  that,  when  the  court 
at  chancery  refuses  a  creditor  equitable  re- 
lief, it  may,  notwithstanding,  award  him 
judgment  on  his  claim,  a  complainant  seek- 
ing to  set  aside  an  assignment  upon  the 
ground  of  fraud  was,  although  unsuccessful, 
entitled  to  a  decree  for  the  amount  of  his 
debt. 

In  More  v.  Ruggles,  15  Wis.  276,  it  was 
held  that  where  a  summons  was  sued  out 
for  damages  for  breach  of  covenant  and  a 
petition  filed  claiming  a  materialman's  lien 
on  a  building,  the  insufficiency  of  the  pro- 
ceedings for  the  purpose  of  enforcing  the 
lien  was  no  reason  why  the  plaintiff  should 
not  take  a  personal  judgment. 

In  Leonard  v.  Rogan,  20  Wis.  540,  it  was 
held  that  although,  in  an  action  to  charge 
the  separate  estate  of  a  married  woman  with 
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the  value  of  services  rendered  by  an  attorney 
with  relation  to  it,  equitable  relief  was  de- 
nied upon  the  ground  that  the  contract  was 
one  obligatory  upon  the  married  woman  at 
law,  judgment  might  nevertheless  be  given 
for  the  value  of  such  services.  The  court 
said:  "It  by  no  means  follows,  because  the 
plaintiff  has  demanded  relief  in  equity  when 
ne  should  have  asked  a  judgment  at  law  for 
damages,  that  his  action  must  be  dismissed. 
Judgments  at  law  and  relief  in  equity  are 
now  granted  by  the  same  judicial  tribunals. 
The  old  distinction  between  legal  and  equi- 
table remedies  is  abolished,  and  the  forms  of 
pleading  in  all  civil  actions  in  courts  of 
record  are  now  the  same.  Rev.  Stat.  chap. 
125,  §  1.  Except  in  cases  where  there  is  no 
answer,  the  plaintiff  is  entitled  to  any  relief 
consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue,  al- 
though it  be  not  the  relief  specifically  de- 
manded. Rev.  Stat.  chap.  132,  §  29 ;  Emery 
V.  Pease,  20  N.  Y.  64.  If  the  plaintiff  de- 
mands relief  in  equity  when,  upon  the  facts 
stated,  he  is  only  entitled  to  a  judgment 
at  law,  or  vice  versa,  his  action  does  not, 
as  formerly,  fail  because  of  the  mistake. 
He  may  still  have  the  judgment  appropriate 
to  the  case  made  by  the  complaint.  This  is 
going,  perhaps,  somewhat  further  than  this 
court  has  heretofore  been  required  to  go, 
but  it  is  no  doubt  in  strict  accordance  with 
the  letter  and  spirit  of  the  statutes  referred 
to,  and  in  harmony  with  the  opinion  of  the 
highest  court  in  the  state  of  New  York  upon 
the  same  statutes,  our  legislature  having 
borrowed  the  provisions  from  that  state." 
It  was  admitted,  however,  that  the  defend- 
ant would  have  been  entitled  to  a  jury  trial 
had  she  not  waived  the  privilege  by  failing 
to  demand  it. 

In  accordance  with  the  doctrine  laid  down 
in  the  preceding  case,  it  was  held  in 
Stroebe  v.  Fehl.  22  Wis.  337,  that  a  com- 
plaint which  fails  to  make  Out  a  case  for 
equitable  relief  will  not  be  dismissed  on  de- 
murrer if  it  states  a  cause  of  action  at 
law  for  damages. 

In  Hopkins  v.  Oilman,  22  Wis.  476,  it  was 
held  that  although  specific  performance  could 
not  be  granted  of  the  contract  set  up  in  the 
complaint  on  accoiuit  of  the  incompleteness 
of  such  contract  in  requiring  the  purchase 
price  to  be  fixed  by  arbitrators,  neverthe- 
less equity  might  retain  the  suit  for  the  pur- 
pose of  awarding  compensation  for  the  value 
of  the  improvements. 

— rule   that   pleadings   must  disclose   legal 
cause  of  action. 

But  an  allegation  of  grounds  in  plaintiff's 
complaint  for  equitable  relief  and  nothing  / 
else,  where  proof  of  such  grounds  fails,  does 
not  permit  the  court  to  try  without  a  jury 
a  cause  of  action  at  law  appearing  to  arise 
out  of  the  transaction.  Bradlev  v.  Aldrich. 
40  N.  Y.  504,  100  Am.  Dec.  528;  Brincker- 
hoff  v.  Bostwick,  105  X.  Y.  567,  12  N.  E. 
58.  In  the  latter  case  it  is  said:  '^When  a 
party  alleges  a  cause  of  action  of  an  equi- 
table nature  he  must  prove  one,  so  far  as  the 
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qiiention  of  a  trial  by  jury  ia  concerned,  and 
ho  cannot  escape  such  tribunal  by  alleging 
an  equitable  caune  of  action,  and.  while 
wholly  failing  to  prove  it,  obtain  a  trial  by 
the  court  of  a  common-law  action  arising 
out  of  the  transaction." 

See  also  to  the  same  effect,  Gall  v.  Gall, 
17  App.  Div.  312,  45  N.  Y.  Supp.  248;  Green 
V.  Stewart.  19  App.  Div.  201,  45  N.  Y.  Supp. 
982;  Vincent  v.  Moriarty,  31  App.  Div. 
484,  52  N.  Y.  Supp.  519 ;  Horn  v.  Ludington, 
:\2  Wis.  73:  Wrigglesworth  v.  Wriggles- 
worth,  45  Wis.  255. 

In  Hawes  v.  Dobbs.  44  N.  Y.  S.  R.  890,  18 
N.  Y.  Supp.  123.  it  is  said:  "Where  a  com- 
plaint sets  forth  merely  a  cause  of  action 
in  equity,  and  equitable  relief  only  is  asked 
for.  as  was  done  in  this  case,  even  if  the 
proof  shows  a  right  to  a  legal  remedy,  the 
plaintiff  cannot  obtain  it  in  that  action. 
And  so,  where  a  complaint  is  drawn  only 
as  in  a  common-law  action,  equitable  relief 
cannot  be  granted  to  the  plaintiff  in  that 
action.  The  clear  distinction  between 
equitable  and  legal  causes  of  action,  and 
the  remedies  appropriate  to  them,  still  ex- 
ists, and  a  recovery  must  be  had  secundum 
allegata  et  probata.  This  has  been  stated 
in  many  reporte<I  cases,  among  them  being 
Hey  wood  V.  Buffalo.  14  N.  Y.  540;  Bradley  v. 
Alclrich,  supra;  Mann  v.  Fairchild,  2  Keves, 
111;  Peters  v.  Delaplaine,  49  N.  Y.  362; 
Graham  v.  Read,  57  N.  Y.  681;  Stevens  v. 
New  York,  84  N.  Y.  296;  Gould  v.  Cayuga 
County  Nat.  Bank,  86  N.  Y.  83;  Phelps  v. 
New  York.  25  Abb.  N.  C.  152,  11  N.  Y. 
Supp.  057:  Arnold  v.  Anjjell,  62  N.  Y.  508." 

In  Toplitz  V.  Bauer,  26  App.  Div.  126,  49 
N.  V.  Supp.  840,  it  is  said  that  where  a  com- 
plaint alleges  facts  suflicient  to  sustain  a 
cause  of  action  in  equity  only,  and  such  an 
action  is  brought  on  for  trial  as  an  equita- 
ble action,  if  the  plaintiff  fails  to  prove  the 
facts  entitling  him  to  relief  in  equity,  it  is 
the  duty  of  the  court  to  dismiss  the  com- 
plaint, leaving  the  plaintiff  to  commence  an 
action  at  law  to  recover  for  a  legal  cause  of 
action,  if  any  exists  in  his  favor  against  the 
defendant;  but  that  where  a  complaint  al- 
leges facts  to  constitute  a  cause  of  action 
either  at  law  or  in  equity,  and  where,  upon 
the  trial  before  a  court  of  equity,  it  appears 
that  the  plaintiff  is  not  entitled  to  equitable 
relief,  the  court  may  then,  in  certain  cases, 
retain  the  action  and  order  it  to  be  tried  as 
an  action  at  law  to  enforce  a  legal  cause  of 
action  which  the  facts  alleged  in  the  com- 
plaint would  show  existed  in  favor  of  the 
plaintiff. 

In  Von  Beck  v.  Rondout,  15  Abb.  Pr.  48 
(aftirnied  without  opinion  in  41  N.  Y.  619), 
it  was  held  that  an  action  of  a  purely  equi- 
table nature  cannot  be  retained  for  the  pur- 
pose of  recovering  damages  which  the  com- 
plaint does  not  demand. 

In  Coit  V.  V'ougera.  36  Barb.  195.  it  was 
held  that  it  would  be  plainly  unjust,  in  a 
case  brought  to  assert  a  vendor's  lien,  and 
where  the  ri^rht  to  such  a  lien  was  not  es- 
tablished, to  give  the  plaintiff  a  judgment 
for  the  unpaid  purchase  money,  carrving 
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with  it  the  costs  of  an  action  which  was  de- 
fended to  resist  the  enforcement  of  the  lien, 
and  would  have  bcH^n  differently  defended, 
or  perhaps  would  not  have  been  defended  at 
all,  if  its  purpose  had  been  simply  to  re- 
cover a  judgment  for  the  consideration  mon- 
ey of  the  sale. 

In  Boonville  Nat.  Bank  v.  Blakey,  166 
Ind.  427,  76  N.  E.  529,  it  is  said:  "Under 
the  Code,  where  law  and  equity  are  adminis- 
tered in  the  same  court,  a  plaintiff  cannot 
be  permitted  to  deprive  the  defendant  of  tho 
rignt  to  a  jury  trial  by  the  making  of  alle- 
gations whereby  an  equitable  issue  is  ten- 
dered, and  then  maintain  the  finding  on  the 
ground  that  sufficient  facts  were  show^n  to 
warrant  a  recovery  in  a  court  of  law." 

— instances    in   which    relief   obtainable   at 
law  has  been  denied. 

In  Miller  v.  St.  Louis  &  K.  C.  R.  Co.  162 
Mo.  424,  63  S,  W.  85,  it  was  held  that  where, 
in  an  action  at  law,  the  answer  sets  up  an 
equitable  defense,  in  which,  however,  no 
equity  is  found,  the  court  will  not  retain 
the  case  to  try  on  its  equity  side  the  purely 
legal  issues  that  may  be  in  it.  The  court 
said:  ^*The  uniting  of  law  and  equity  in 
one  suit,  as  authorized  by  our  Code,  does  not 
confuse  the  two,  but  only  requires  both  to 
be  tried  in  one  court;  the  issues  in  equity 
being  for  trial  by  the  judge  as  a  chancellor, 
the  issiies  in  law  by  the  same  judge  with  a 
jury* 

In  W.  J.  Johnston  Co.  v.  Hunt,  66  Hun, 
604,  21  N.  Y.  Supp.  314  (affirmed  on  opin- 
ion below,  in  142  N.  Y.  621,  37  N.  E.  564), 
it  is  held  that  although  it  may  be  within 
the  power  of  the  court,  in  an  action  in 
which  both  equitable  and  legal  relief  are 
sought  upon  the  same  state  of  facts,  to  re- 
tain the  action  where  the  plaintiff  fails  to 
show  himself  entitled  to  equitable  relief,  and 
dispose  of  the  question  of '  legal  relief  as 
though  the  action  had  originally  been 
brought  only  for  such  relief,  yet  it  is  dis- 
cretionary with  the  court  as  to  whether  it 
will  retain  the  action;  and  that  it  is  a 
proper  exercise  of  such  discretion  to  dismiss 
a  suit  where  the  evidence  discloses  the  fact 
that,  at  the  commencement  thereof,  the 
plaintiff  was  not  entitled  to  any  equitable 
relief. 

In  Whyte  v.  Builder's  League.  35  App. 
Div.  480,  54  N.  Y.  Supp.  822  (affirmed  on 
other  grounds  in  164  N.  Y.  429,  58  N.  E. 
517),  it  was  held  that  where  an  action  in 
equity  to  compel  restoration  of  certain 
premises  to  their  original  condition,  and  for 
an  injunction  against  interference  with  the 
plaintiff's  use  and  occupancy  thereof,  and 
for  damages,  failed  as  an  equitable  action  in 
its  entire  scope,  the  court  was  not  bound  to 
retain  it  for  the  purpose  of  ascertain  in*: 
whether  any  damage  was  sustained  by  the 
plaintiffs  by  any  act  of  the  defendant. 

In  Rosenheimer  v.  Standard  (laslight  Co. 
.39  App.  Div.  482,  57  N.  Y.  Supp.  330.  it 
was  said  that  upon  the  denial  of  equitable 
relief  in  an  action  for  an  injunction  against 
an   alleged   nuisanoe,   and   for   damages,   it 
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would  have  been  impossible  for  the  court  to 
retain  the  case  for  compensation,  and  that, 
if  the  plaintiff  liad  no  right  to  resort  to  a 
court  of  equity,  his  complaint  would  in- 
evitably have  been  dismissed. 

In  Clark  v.  Smith,  90  App.  Div.  477,  86 
N.  Y.  Supp.  472,  an  action  to  vacate  a  judg- 
ment and  recover  damages,  which  was  based 
upon  the  fact  that  the  plaintiff,  after  hav- 
ing been  sued,  paid  the  amount  of  his  debt 
and  the  accrued  costs,  which  payment  not 
coming  to  the  knowledge  of  the  attorney  in 
the  case,  judgment  was  taken  by  default,  a 
majority  of  the  appellate  court  concurred  in 
the  reversal  of  a  judgment  in  favor  of  the 
plaintiff  for  damages.  The  justice  writing 
the  opinion  for  reversal  said  that  the  plain- 
tiff himself  having  brought  about  the  con- 
dition of  affairs  complained  of  was  not  en- 
titled to  equitable  relief,  and,  having  failed 
in  his  right  to  equitable  relief,  could  not 
recover  the  damages,  if  any  were  sustained, 
since,  although  the  award  of  damages  is  in- 
cident to  the  enforcement  of  equitable  rights, 
it  cannot  of  itself  sustain  a  judgment  in  an 
equitable  action. 

In  American  Ice  Co.  v.  New  York,  51 
Misc.  114.  100  N.  Y.  Supp.  748,  it  was  held 
that  where,  in  an  action  to  restrain  a  city 
from  completion  of  a  public  improvement 
until  damages  should  be  paid,  it  appeared 
that  condemnation  proceedings  to  acquire 
title  to  plaintitrs  property  were  being  pros- 
ecuted, the  plaintiH'  was  entitled  neither  to 
injunctive  relief  nor  a  judgment  for  dam- 
ages. The  court  said:  "The  plaintiff  cor- 
rectly states  the  rule  that,  the  jurisdiction 
of  equity  having  once  attached,  the  court 
may  retain  the  cause  for  the  purpose  of 
awarding  full  and  final  relief  in  the  prem- 
ises. The  plaintiff  errs,  however,  in  apply- 
ing that  rule  to  thi^  case.  Equity  has  never 
attached.  Tlie  only  equitable  feature  was 
the  claim  to  injunctive  relief.  The  right  to 
that  relief  never  existed.  An  action  at  law 
cannot  be  converted  into  one  in  equity  mere- 
ly by  associating  with  a  claim  for  damages 
a  prayer  for  equitable  relief  which,  under  no 
circumstances,  could  be  awarded.  The  sub- 
stance of  this  action  rests  in  the  demand 
for  damages.  Those  damages,  whatever  they 
may  be,  are  recoverable  in  the  pending  con- 
demnation proceedings.''  This  case,  how- 
ever, after  being  affirmed  without  opinion 
in  122  App.  Div.  888,  106  N.  Y.  Supp.  1115, 
was  reversed  in  (N.  Y.)  87  N.  E.  765,  upon 
the  ground  that  the  plaintiff,  although  not 
entitled  to  an  absolute  injimction,  was  en- 
titled to  one  conditioned  upon  the  failure 
of  the  city  to  move  promptly  in  the  con- 
demnation proceedings. 

In  Schroeder  v.  Ennis,  5  N.  Y.  S.  R.  881, 
it  was  held  that  where,  in  an  action  to  com- 
\ie\  the  specific  performnnee  of  an  alleged 
agreement  to  execute  a  lease  of  certain 
premises,  and  to  enjoin  the  defendant  from 
taking  summary  proceedings  to  remove 
plaintiff  from  the  premises  as  holding  over 
after  the  expiration  of  his  tenancy,  it  was 
found  that  the  plaintiff  never  had  a  ease  for 
submission  to  a  court  of  equity,  the  court 
would  not  pass  upon  his  alleged  legal  defense 
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to  the  action  of  '  his  landlord.  The  court 
said:  **It  was  argued  that  the  court,  hav- 
ing once  obtained  equitable  jurisdiction  of 
the  case,  should  retain  it  for  the  purpose  of 
deciding  all  the  questions  and  doing  justice 
between  the  parties.  If  this  be  so,  all  that 
a  party  need  do,  to  transfer  his  litigation 
to  a  court  of  equity,  is  to  allege  grounds  of 
equitable  jurisdiction,  and,  upon  the  trial, 
come  in  with  a  purely  legal  cause  of  action 
or  defense.  It  must  be  the  facts,  and  not 
the  allegations,  which  call  upon  the  court 
to  exercise  its  equity  juri.sdiction." 

A  similar  doctrine  prevails  where  the 
equitable  jurisdiction  is  statutory,  as  in  the 
case  of  the  enforcement  of  mechanics'  liens. 
In  such  case  it  is  held  that,  where  no  lien 
exists,  such  form  of  proceeding  cannot  be 
resorted  to  for  the  purpose  of  enforcing  a 
mere  personal  contract  between  the  parties, 
and  the  unfounded  allegation  of  the  exist- 
ence of  the  lien  does  not  authorize  the  sub- 
stitution of  such  proceeding  in  place  of  the 
proper  common-law  action.  See  Weyer  v. 
Beach,  79  N.  Y.  409;  McDonald  v.  New 
York,  58  App.  Div.  73,  68  X.  Y.  Supp.  462 
(reversed  on  other  grounds  in  170  N.  Y. 
409,  63  N.  E.  437)  ;  Castelli  v.  Traham,  77 
App.  Div.  472,  78  N.  Y.  Supp.  950;  (Jallick 
V.  Engelhardt,  36  Misc.  269.  73  N.  Y.  Supp. 
309;  Sinclair  v.  Fitch,  3  E.  D.  Smith,  677. 

In  Dudley  v.  Third  Order  of  St.  Francis. 
138  N.  Y.  451.  34  N.  E.  281,  it  was  held 
that,  an  action  to  foreclose  a  mortgage  be- 
ing a  statutory  proceeding,  and  the  Code 
provisions  relative  thereto  indicatiug  that 
it  was  never  intended  to  permit  the  joinder 
in  the  complaint  of  two  separate  causes  of 
action,  one  at  law,  fur  the  recovery  of  per- 
sonal judgments  on  the  bond  for  the  debt, 
and  the  other  in  equity,  to  procure  a  sale 
of  the  land  covered  by  the  mortgage,  a  com- 
plaint in  a  foreclosure  action  contains  only 
a  cause  of  action  in  equity,  although  the 
giving  of  the  bond  is  stated;  and  that  there- 
fore, when  the  plaintiff  failed  to  establish 
the  mortgage,  he  failed  to  establish  his 
cause  of  action  in  its  whole  scope  and  mean- 
ing, and  the  court  could  not  render  judg- 
ment for  the  amount  of  the  indebtedness. 
The  court  goes  on  to  say  that  the  estab- 
lished rule  that  when  equity  has  obtained 
jurisdiction  of  the  parties  and  the  subject 
of  the  action  it  may  adapt  the  relief  to  the 
exigencies  of  the  case,  even  to  the  extent  of 
rendering  a  personal  judgment  in  order  to 
prevent  a  failure  of  justice,  does  not  apply 
to  a  case  where  it  appears  that  there  never 
was.  in  fact,  any  ground  for  equitable  relief 
whatever,  but  the  sole  remedy  was  an  action 
at  law;  and  it  was  further  said  that  the 
question  is  not  one  of  a  right  to  a  jury 
trial,  that  mode  of  trial  being  waived  by 
the  plaintiff  when  he  elects  to  bring  an  ac- 
tion for  relief  both  legal  and  equitable  in 
its  nature  in  respect  to  the  same  cause  of 
action,  and  by  the  defendant  when  he  omits 
to  insist  upon  it  in  the  answer  by  taking  a 
proper  objection,  which  is  usually  done  by  a 
distinct  allegation  that  an  adequate  remedy 
exists  at  law.  or  by  demanding  it.  or  raising 
the   question   at    the   proper  time  in   cases 
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where  he  is  entitled  to  that  mode  of  trial 
according  to  the  practice  in  equity  cases. 

In  Kinsey  v.  Bennett,  37  S.  C.  319,  15  S. 
£.  965,  it  was  held  that  although  where  a 
complainant  brings  an  action  on  the  equity 
side  of  court  for  the  purpose  of  obtain- 
ing some  relief  which  that  branch  of  the 
court  is  alone  competent  to  render,  and  fails 
to  establish  his  equitable  demand,  the  ac- 
tion will  not  be  dismissed,  provided  his  al- 
legations and  proofs  are  sufficient  to  show 
that  he  is  entitled  to  some  legal  relief,  such 
rule  will  not  permit  a  plaintiff,  whose  cause 
of  action  rests  upon  an  alleged  breach  of 
trust,  it  being  claimed  that  the  defendant 
undertook  to  sell  a  tract  of  land  conveyed 
to  him  for  that  purpose,  and,  after  applying 
the  proceeds  to  the  payment  of  certain 
debts  due  by  the  plaintiff,  to  account  for 
the  balance,  but  who  has  failed  to  establish 
such  trust,  to  have  a  decree  upon  the  theory 
of  a  right  of  action  for  the  purchase  money 
of  the  land  in  question,  but  he  must  be 
remitted  to  another  action  upon  such  dis- 
tinct and  different  cause  of  action. 

In  Park  v.  Minneapolis,  St.  P.  k  S.  Ste. 
M.  R.  Co.  114  Wis.  347,  89  N.  W.  542,  it 
was  held  that  where  specific  performance  of 
a  contract  to  build  and  operate  a  railway 
was  refused  because  of  its  uncertainty  and 
the  impossibility  of  making  the  decree  ef- 
fective, no  judgment  for  damages  would  be 
rendered  in  the  absence  of  proof  of  an  ade- 
quate remedy  at  law.  The  court  said:  "It 
must  not  be  overlooked  that,  as  a  general 
rule,  legal  rights  should  be  enforced  in  a 
court  of  law,  where  the  constitutional  right 
to  trial  by  jury  is  preserved.  Only  in  ex- 
ceptional cases,  where  unnecessary  hardship 
clearly  demands,  should  courts  of  equity  as- 
sume that  province." 


WISCONSIN    SUPREME    COURT. 

C.  O.  BORING,  Bzr.,  etc.,  of  Franklin  J. 
Pool,  Deceased,  Respt.» 

V. 

ELI  OTT,  Appt 
(— .  Wis.  — ,  119  N.  W.  866.) 

Injunction  —  fraudulent  Judgment. 

1.  Equity  will  enjoin  the  enforcement  of 
a  judgment  secured  by  perjury  where  the 
judgment  debtor  used '  diligence,  but  failed 
to  discover  the  perjury  in  time  to  be  avail- 
able at  the  trial,  or  to  secure  the  relief  pro- 
vided by  statute  in  such  cases. 

Same  —  evidence. 

2.  Equity  will  not  restrain  the  enforcement 
of  a  judgment  on  the  ground  that  it  was 
secured  by  perjury  unless  the  perjury  is  es- 
tablished beyond  all  reasonable  controversy 
by  evidence  clear,  convincing,  and  satisfac- 
tory. 

(January  26,   1909.) 


Note.  ^  For  perjury  as  ground  of  relief 
against     judgment,     see     subject     note     to 
Graves  v.  Graves,  10  L.R.A.(N.S.)   216. 
I9L.R.A.(N,S.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Ashland  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
perpetually  to  enjoin  the  enforcement  of  a 
certain  judgment  alleged  to  have  been  pro> 
cured  by  perjury.    Reversed. 

Statement  by  Kerwin,  J.: 

This  action  was  brought  to  perpetually 
enjoin  the  defendant,  Eli  Ott,  from  further 
prosecuting  an  action  in  which  Ott  was 
plaintiff  and  the  plaintiff  herein  defendant 
in  the  circuit  court  for  Ashland  county, 
and  enjoining  the  entry  and  enforcement 
of  collection  of  such  judgment  or  any  part 
thereof  out  of  the  estate  of  F.  J.  Pool,  de- 
ceased, and  for  other  relief,  which  judgment 
was  ordered  by  this  court  in  Ott  v.  Boring, 
131  Wis.  472,  110  N.  W.  824,  111  N,  W.  833, 
11  A.  &  E.  Ann.  Cas.  857,  where  the  facts 
upon  which  judgment  was  ordered  are  stat- 
ed. The.  grounds  of  action  to  restrain  the 
entry  and  collection  of  this  judgment  are 
that  the  contract  between  Pool  and  Ott, 
made  in  1887,  and  upon  which  the  judgment 
sought  to  be  enjoined  in  this  action  was 
founded,  was  rescinded  and  canceled  by 
mutual  agreement  between  Pool  and  Ott 
in  1889,  fifteen  years  before  Pool's  death, 
and  that  Ott  concealed  such  fact  from  PooPs 
representatives,  to  whom  it  was  unknown, 
and,  after  Pool's  death,  asserted  his  claim 
against  the  estate  of  Pool  under  such  con- 
tract, which  he  represented  to  be  in  force 
and  valid  against  the  estate,  and  by  fraud- 
ulent representations  impose.d  upon  and  de- 
ceived the  representatives  of  Pool  and  the 
court,  and  secured  a  judgment  by  fraud  and 
perjury  which  was  not  discovered  until  the 
rendition  of  the  judgment  of  this  court  here- 
tofore referred  to,  although  every  reason- 
able effort  to  discover  the  same  was  made. 
Ott  answered,  denying  generally  the  mate- 
rial allegations  respecting  misconduct  and 
rescission,  and  set  up  the  decision  in  Ott 
V.  Boring,  former  action,  as  a  bar,  and  also 
pleaded  lack  of  diligence  in  former  action. 

On  the  trial  of  this  action  the  court 
found  as  follows: 

"That,  in  the  .fall  of  1889,  the  defendant, 
Ott,  was  discharged  by  the  late  Franklin  J. 
Pool  from  his  employ,  and  a  few  days  later 
was  re- employed  by  said  Pool  solely  as  a 
clerk,  at  a  salary  of  $15  per  week.  That  at 
the  time  of  such  re-employment  the  written 
contract  or  letter  of  October  17,  1887,  was 
by  agreement  between  them,  as  a  condition 
of  such  re-employment,  mutually  canceled, 
rescinded,  and  abrogated,  and  said  Ott  vol- 
untarily then  surrendered  up  and  waived 
all  his  rights  under  the  same. 

"That  soon  after  the  death  of  said  Pool, 
in  July,  1904,  said  Ott,  concealing  the  fact 
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of  such  surrender  and  cancelation  from  the 
family  of  Pool  and  from  the  plaintiff,  set 
up  a  claim  under  said  contract  of  a  quarter 
interest  in  the  store  business  left  by  Pool, 
and  filed  with  the  county  court  his  verified 
claim  for  such  interest  against  said  Pool's 
estate.  That  in  the  county,  circuit,  and  su- 
preme courts  he  asserted  in  his  action 
thereon  against  said  estate  that  he  was  en- 
titled to  said  interest  under  said  written 
letter  or  contract,  and  concealed  the  fact 
of  such  rescission  and  cancelation,  and  im- 
posed the  said  agreement  upon  the  estate 
and  conrt  as  valid,  and  thereby  procured  a 
decision  of  the  supreme  court  in  his  favor, 
sustaining  and  upholding  his  said  claim. 
Such  decision  was  rendered  February  19, 
1907.  131  Wis.  472,  110  N.  W.  824,  111 
:N^.  W.  833,  11  A.  ft  E.  Ann.  Cas.  857.  That 
said  verification  of  his  claim  as  a  valid  one, 
and  concealment  of  said  surrender  and  can- 
celation, Under  the  circumstances,  was  a 
fraud  upon  said  estate  and  upon  the  court. 
"That  prior  to  August,  1904,  when  said 
Ott  presented  said  claim  to  the  family  of 
said  F.  J.  Pool,  the  family  and  heirs  and 
executors  of  said  Pool  and  their  attorneys 
did  not,  nor  did  any  of  them,  know,  and  had 
never  heard,  of  the  existence  of  said  agree- 
ment of  October  17,  1887.  That  in  August, 
1904,  was  the  first  time  they  or  any  of  them 
ever  learned  of  its  existence. 

"That  between  February  19,  1907,  and 
February  22,  1907,  the  plaintiff's  attorneys 
for  the  first  time  discovered  that  said  agree- 
ment or  letter  of  October  17,  1887,  had  been 
surrendered  and  canceled  in  the  lifetime  of 
said  F.  J.  Pool,  and  prior  to  February  19, 
1907,  neither  the  family  nor  heirs  of  said 
Pool  nor  the  executors  of  his  estate,  nor 
their  attorneys,  nor  any  of  said  persons, 
had  known  or  learned,  or  had  any  means  of 
knowing  or  learning,  anything  of  that  na- 
ture, and  had  no  reason  for  believing  that 
any  such  fact  existed. 

"That,  prior  to  the  trials  which  were  had 
in  the  county  and  circuit  courts  upon  said 
Ott's  claim,  the  said  executor  and  his  at- 
torneys used  all  reasonable  and  due  dili- 
gence to  ascertain  any  and  all  facts  bearing 
upon  the  validity  of  said  claim,  and  ascer- 
tained everything  which  was  then  ascer- 
tainable, and  were  not  negligent  in  failing 
to  discover  the  fact  of  said  cancelation 
which  afterwards  came  to  light 

'*That  after  the  discovery  of  said  new 
facts  between  February  19,  1907,  and  Feb- 
ruary 22,  1907,  the  said  executor  or  his  at- 
torneys were  not  guilty  of  negligence  in  not 
applying  to  the  supreme  court  within  thirty 
days  from  its  decision  for  an  enlargement  of 
its  mandate  upon  the  facts  then  within  their 
possession,  or  in  not  applying  to  the  circuit 
court  for  a  trial  under  the  statute. 
19L.R.A.(K.S.) 


"That  the  issue  involved  in  this  action 
was  not  involved,  tried,  and  passed  upon  in 
the  former  action  of  Ott  v.  Boring,  deter- 
mined as  aforesaid  by  the  supreme  court 
on  February  19,  1907.  131  Wis.  472,  110 
N.  W.  824,  111  N.  W.  833,  11  A.  &  E.  Ann. 
Cas.  857." 

And  as  conclusions  of  law  the  court 
found: 

"That,  in  suppressing  and  concealing  the 
fact  of  cancelation  of  said  contract,  said 
Ott  procured  the  judgment  in  his  favor  in 
said  former  action  by  fraud. 

"That  the  plaintiff  is  entitled  to  an  in- 
junction against  the  defendant,  perpetually 
restraining  and  enjoining  him,  his  heirs, 
executors,  administrators,  and  assigns,  from 
in  any  manner  enforcing,  or  taking  any 
steps  to  enforce,  the  judgment  in  his  favor 
rendered  or  entered  or  to  be  entered,  in  this 
court  under  the  mandate  of  the  supreme 
court  under  said  decision  of  February  19, 
1907,  in  said  action  of  Ott  v.  Boring,  as  ex> 
ecutor,  and  to  have  the  lien  of  the  same  set 
aside  as  a  cloud  upon  the  title  to  any  real 
estate  left  by  said  F.  J.  Pool,  deceased,  upon 
which  the  same  might  appear  to  be  a  lien, 
and  with  leave  to  the  plaintiff  to  apply  to 
the  court  for  a  further  decree  upon  the  foot 
of  the  judgment,  compelling  the  defendant 
Ott  to  satisfy  said  judgment,  in  whole  or  in 
part,  if  such  relief  should  become  necessary 
to  protect  the  plaintiff  or  the  estate  of  said 
F.  J.  Pool  therefrom.*' 

Judgment  was  rendered  in  favor  of  the 
plaintiff  in  accordance  with  the  findings, 
from  which  judgment  this  appeal  was  taken. 

Mr.  Burr  W.  Jones,  with  Messrs.  San- 
born, liamorenx,  A  Pray  and  Horace 
B.  IValmsley,  for  appellant. 

Mr.  James  G.  Flanders,  with  Mr.  R. 
Sleight,   for  respondent: 

Any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment, 
and  of  which  the  injured  party  could  not 
have  availed  himself  in  a  court  of  law,  or 
of  which  he  might  have  availed  himself  at 
law,  but  was  prevented  by  fraud  or  acci- 
dent, unmixed  with  any  fault  or  negligence 
in  himself  or  his  agents,  will  justify  an  ap- 
plication to  a  court  of  chancery. 

Marshall  v.  Holmes,  141  U.  S.  589,  35 
L.  ed.  870,  12  Sup.  Ct.  Rep.  62;  StoweTl  v. 
Eldred,  26  Wis.  504;  Cooley,  Torts,  p.  475; 
20  Cyc.  Law  &  Proc.  p.  8;  Tucker  v.  Whit- 
tlesey, 74  Wis.  74,  41  N.  W.  535;  Crowns  v. 
Forest  Land  Co.  102  Wis.  97,  78  N.  W.  433; 
Zinc  Carbonate  Co.  v.  First  Xat.  Bank.  103 
Wis.  125,  74  Am.  St.  Rep.  845,  79  N.  W. 
229;  Johnson  v.  Huber,  106  Wis.  282,  82  N. 
W.  137;  Balch  v.  Beach,  119  Wis.  77,  95 
N.  W.  132;  1  Black,  Jiidgm.  §  301;  Brown 
Y.  Parker,  28  Wis.  21;  Jewett  v.  Dringer,  31 
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y.  J.  Kq.  586;  Freeman,  Judgm.  3d  ed.  § 
491;  Shinkle  v.  Letcher,  47  III.  216;  Kiser  v. 
Winans,  20  Ind.  428;  Deputy  v.  Tobias.  1 
Blackf.  311,  12  Am.  Dec.  243;  Safe  Deposit 
&  T.  Co.  V.  Gittings,  102  Md.  456,  4  L.R.A. 
(N.8.)  865,  62  Atl.  1030,  5  A.  &  E.  Ann.  Cas. 
941;  Putnam  ▼.  Clark,  35  N.  J.  Bq.  145; 
Roche  V.  Hoyt,  71  N.  J.  Eq.  323,  64  Atl.  174. 

To  warrant  equitable  interference  it  is 
sufficient  that  the  party  was  reasonably 
diligent  on  the  first  trial. 

Wilson  V.  Plank,  41  Wis.  94;  Finch  v. 
Phillips,  41  Wis.  387;  Goldsworthy  v.  Lin- 
den. 75  Wis.  24,  43  N.  W.  656;  Smith  v. 
Grover,  74  Wis.  171,  42  N.  W.  112;  Keely 
V.  Jacobs,  87  Wis.  545,  58  N.  W.  1107; 
Martin  v.  Clark,  111  Wis.  493,  87  N.  W. 
451;  Whereatt  v.  Ellis,  70  Wis.  215,  5  Am. 
St.  Rep.  164,  85  N.  W.  314;  Williams  v. 
Miles,  73  Neb.  193,  102  N.  W.  482,  105  N. 
W.  181,  106  N.  W.  769;  14  Enc.  PL  &  Pr. 
p.  799;  Bonynge  v.  Waterbury,  12  Hun, 
534;  Stineman  v.  Beath.  36  Iowa,  73;  Skin- 
ner V.  Walker,  98  Ky.  729,  34  S.  Vi.  233; 
Chicago  &  E.  I.  R.  Co.  v.  Syster,  32  Ind. 
App.  239,  69  N.  E.  476;  Taylor  v.  Board- 
man,  25  Mich.  528;  Freeman,  Judgm.  3d 
ed.  §  505,  p.  548;  11  Enc.  Pi.  &.  Pr.  p. 
1200. 

Kerwln,  J.,  delivered  the  opinion  of  the 
court : 

Counsel  for  appellant  seasonably  objected 
to  any  evidence  under  the  complaint  for  the 
reason  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  court 
overruled  the  objection,  and  this  ruling  is 
assigned  as  error.  The  basic  ground  upon 
which  equity  is  invoked  to  restrain  execu- 
tion of  the  judgment  is  the  alleged  fraud 
and  perjury  in  presenting  and  maintaining 
the  claim  against  the  estate  of  Pool  when 
no  such  claim  existed,  because  the  original 
agreement  between  Pool  and  Ott  had  been 
canceled  and  rescinded,  and  the  appellant 
continued  in  the  employ  of  Pool  under  a 
contract  of  service  only.  The  ground  upon 
which  the  plaintiff's  complaint  can  be  sus- 
tained, if  at  all,  is  based  upon  the  allega- 
tions of  perjury  in  verifying  the  claim  and 
suiitainitag  it  by  committing  perjury,  dili- 
gence on  the  part  of  plaintiff  on  former 
trial,  and  failure  to  discover  such  fraud 
and  perjury  in  time  to  be  available  in  the 
former  action.  The'  claim  was  presented  in 
the  county  court,  disallowed,  case  appealed 
to  the  circuit  court,  general  denial,  statute 
of  limitation  and  payment  pleaded,  there 
disallowed,  and,  on  appeal  to  this  court,  re- 
versed, and  judgment  ordered  for  Ott.  Aft- 
er reciting  the  facts  leading  up  to  the  re- 
versal by  this  court  in  Ott  v.  Boring,  131 
Wis.  472.  110  N.  W.  824,  111  X.  W.  833,  11 
19L.R.A.(N.S.) 


A.  t,  E.  Ann.  C«s.  857,  the  complaint  in  the 
present  action  sets  up  facts  Hliowing  re- 
scission and  cancelation  of  the  old  contrat*!. 
promise  of  surrender  by  Ott,  making  of  the 
new  agreement  by  which  Ott  agreed  to  con- 
tinue in  the  employ  of  Pool  on  a  salary,  the 
alk'ged  false  claim  that  the  old  contract  had 
been  lost,  concealment  of  it  until  after  Poors 
death,  and  intent  to  defraud  the  estate  of 
Pool  by  the  false  claim  that  the  contract 
was  still  in  force,  wilfully  testifying  there- 
to, and  thus  obtaining  the  judgment  by 
fraud  and  perjury,  which  this  action  is 
brought  to  enjoin.  It  is  strenuously  insist- 
ed by  appellant  under  this  head  that  the 
former  judgment  is  conclusive  upon  the  par- 
ties to  this  action,  and  cannot  be  questioned 
in  the  instant  'case;  while,  on  the  part  of 
the  respondent, .  it  is  insisted  that,  the  al- 
leged rescission,  cancelation,  and  perjury 
committed  by  plaintiff  not  having  been  dis- 
covered until  after  judgment  in  the  former 
action,  such  question  was  not  in  fact  liti- 
gated, and  therefore  cannot  be  held  conclu- 
sive upon  respondent.  It  is  said  that  re- 
lease and  rescissioii  are  new  matters,  and 
must  be  pleaded;  and,  not  having  been 
pleaded  or  known  to  respondent  at  the  time 
of  former  trial,  he  is  not  precluded  by  the 
judgment  upon  such  issues.  Of  course,  the 
doctrine  is  too  well  settled  in  this  court  to 
require  citation  of  authority  that  the  par- 
ties to  an  action  are  not  only  concluded  by 
the  judgment  on  all  matters  litigated,  but 
all  that  might  have  been  litigated  between 
them  upon  the  'subject -matter  of  the  suit, 
so  that  all  defenses  to  the  cause  of  action 
sued  upon,  whether  set  up  or  not,  are  con- 
cluded by  the  judgment  in  the  same  action. 
This  general  rule  does  not  reem  to  be  denied 
by  respondent's  counsel,  but  they  contend 
that  where  a  new  defense  arises,  not  known 
to  the  parties  at  the  time  of  former  trial, 
and  which  with  reasonable  diligence  could 
not  have  been  discovered,  and  which  renders 
it  inequitable  and  unconscionable  to  permit 
the  other  party  to  retain  the  fruits  of  a 
victory  acquired  by  deceit  and  fraud,  the  gen- 
eral rule  does  not  apply,  but  that  equity 
will  take  hold  for  the  purpose  of  granting 
relief.  This  subject  was  very  fully  consid- 
ered in  Crowns  v.  Forest  I^and  Co.  102  Wi«. 
97,  78  X.  W.  433,  and  it  was  there  held  thnt 
the  bill  of  review  under  the  old  practice  no 
longer  obtains  under  the  Code,  but  that  the 
Code  provides  a  complete  system  in  itself, 
and  that  relief,  therefore,  from  a  judgment 
under  our  practice,  must  be  obtained  upon 
the  grounds  and  in  the  manner  prescribed 
by  the  Code.  Section  2879,  Stat.,  limits  the 
lime  within  which  a  motion  for  a  new  trial 
may  be  made  on  the  ground  of  newly  dis- 
covered evidence  to  one  year  from  the  date 
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of  verdict  or  finding.  This  statute,  however, 
<loes  not  deprive  a  defrauded  party  of  rem- 
€*<ly  in  a  proper  case.  In  Stowell  v.  Eldred, 
26  Wifl.  504,  507,  508,  this  court  said:  "The 
rule  seems  to  be  quite  well  settled  that 
chancery  will  relieve  against  a  judgment  at 
law  on  the  ground  of  its  being  contrary  to 
equity,  when  the  defendant  in  the  judgment 
'wtLS  ignorant  of  the  fact  in  question  pend- 
ing the  suit,  or  it  could  not  have  been  re- 
ceived as  a  defense,  or  when  he  was  prevent- 
ed from  availing  himself  of  the  defense  by 
fraud  or  accident,  or  the  acts  of  the  oppo- 
site party,  unmixed  with  negligence  or  fault 
OQ  his  part."  The  foregoing  language  is 
approved  in  Crowns  v.  Forest  Land  Go. 
supra,  and  other  decisions  of  this  court. 
In  referring  to  this  subject  in  Nye  v.  Sochor, 
92  Wis.  40,  53  Am.  St.  Rep.  896.  65  N.  W. 
854,  this  court  holds  that  relief  in  equity 
may  be  had  against  a  judgment  obtained 
by  fraud,  mistake,  accident,  or  surprise  un- 
mixed with  laches  or  negligence  on  the  pi^rt 
of  the  suitor  asking  relief,  and  that  perjury 
in  obtaining  a  judgment  is  sufficient  ground 
for  equitable  relief,  where  the  party  apply- 
ing for  relief  is  without  fault.  When  a 
proper  case  is  made,  an  action  may  be  main- 
tained to  restrain  the  enforcement  of  the 
judgment.  In  such  cases  the  action  is  not 
for  a  new  trial  or  to  review  the  judgment, 
but  is  directed  against  the  party  claiming 
under  the  judgment,  to  prevent  the  execu- 
tion of  it.  So,  in  the  present  action,  the 
judgment  is  conclusive  upon  the  parties  to 
it  and  upon  the  subject-matter  litigated, 
and  relief  can  be  had  only  in  a  direct  ac- 
tion upon  facts '  showing  a  right  to  enjoin 
its  execution.  Crowns  v.  Forest  Land  Co. 
supra;  Balch  v.  Beach,  119  Wis.  77,  95  N. 
W.  132. 

The  general  rule  laid  down  in  the  leading 
case  of  United  States  v.  Throckmorton,  98 
U.  S.  61.  25  L.  ed.  93,  applicable  to  this  class 
of  actions,  is  perhaps  not  broad  enough  to 
cover  all  cases  which  might  arise  where  a 
court  of  equity  would  enjoin  the  enforce- 
ment of  a  judgment.  In  fact,  it  would  be 
difficult  to  formulate  any  general  rule  suffi- 
ciently comprehensive  and  accurate  to  fit  all 
cases.  The  Throckmorton  Case  probably 
comes  as  near  to  stating  a  general  rule  ap- 
plicable to  cases  of  the  class  under  consid- 
eration as  any  in  the  books.  In  that  case 
it  is  said:  "The  acts  for  which  a  court  of 
equity  will,  on  account  of  fraud,  set  aside 
or  annul  a  judgment  or  decree  between  the 
same  parties,  rendered  by  a  court  of  compe- 
tent jurisdiction,  have  relation  to  frauds, 
extrinHic^or  collateral  to  the  matter  tried 
by  tlie  first  court,  and  not  to  a  fraud  in  the 
matter  on  which  the  decree  was  rendered." 
This  court  approved  the  Throckmorton  rule 
in  the  caae  of  Uecker  v.  Thiedt,  133  Wis. ' 
19L.R.A.^N£.) 


148,  113  N.  W.  447,  and  others,  but  it  was 
not  its  intention  to  exclude  all  cases  not 
coming  within  the  Throckmorton  rule.  To 
do  so  would  be  in  conflict  with  other  deci- 
sions of  this  court,  later  considered.  Even 
the  Throckmorton  Case  does  not  assume  to 
go  farther  than  to  state  a  general  rule,  and, 
after  stating  several  instances  where  equity 
will  take  jurisdiction,  continues:  "There  is 
an  admitted  exception  to  this  general  rule 
in  cases  where,  by  reason  of  something  done 
by  the  successful  party  to  a  suit,  there  was 
in  fact  no  adversary  trial  or  decision  of  the 
issue  in  the  case.  Where  the  unsuccessful 
party  has  been  prevented  from  exhibiting 
fully  his  case  by  fraud  or  deception  prac- 
tised on  him  by  his  opponent,  as  by  keeping 
him  away  from  court,  a  false  promise  of  a 
compromise,  or  where  the  defendant  never 
had  knowledge  of  the  suit,  being  kept  in  ig- 
norance by  the  acts  of  the  plaintiff,  or 
where  an  attorney  fraudulently  or  without 
authority  assumes  to  represent  a  party  and 
connives  at  his  defeat,  or  where  the  attor- 
ney regularly  employed  corruptly  sells  out 
his  client's  interest  to  the  other  side, — ^these 
and  similar  cases  which  show  that  there  has 
never  been  a  real  contest  in  the  trial  or 
hearing  of  the  case  are  reasons  for  which 
a  new  suit  may  be  sustained  to  set  aside 
and  annul  the  former  judgment  or  decree, 
and  open  the  case  for  a  new  and  fair  hear- 
ing." Just  what  fraud  "extrinsic  or  collat- 
eral" is  sufficient  to  warrant  a  court  to  act 
is  not  very  clearly  defined  under  the  au- 
thorities, and,  as  before  observed,  necessa- 
rily so  from  the  difficulty  of  prescribing  a 
rule. 

It  will  be  seen  that  the  United  States 
Supreme  Court  in  a  later  case  went  a  step 
farther  than  it  did  in  the  Throckmorton 
Case,  and  extended  the  rule  to  any  case 
where,  from  the  facts,  it  appeared  to  be 
against  conscience  to  permit  the  execution 
of  a  judgment.  Marshall  v.  Holmes.  141 
U.  S.  589,  35  L.  ed.  870,  12  Sup.  Ct.  Rep.  62. 
In  the  above  case  the  fraud  consisted  in  the 
use  of  a  forged  letter  in  obtaining  a  judg- 
ment, which  was  not  discovered  within  time 
to  be  available  by  a  new  trial,  and  but  for 
the  use  of  such  letter  the  judgment  would 
not  have  been  secured.  The  court  said: 
"Any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment, 
and  of  which  the  injured  party  could  not 
have  availed  himself  in  a  court  of  Inw, 
or  of  which  he  might  have  availed  himself 
at  law,  but  was  prevented  by  fraud  or  ac- 
cident, unmixed  with  any  fault  or  negligence 
in  himself  or  his  agents,  will  justify  an  ap- 
plication to  a  court  of  chancery," — citing 
several  authorities,  including  the  Throck 
morton  Case.  In  Pico  v.  Cohn,  91  Cal.  129, 
13  L.R.A.  336,  25  Am.  St.  Rep.  159,  25  Fac. 
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979,  27  Pac.  537,  relied  upon  by  appellant, 
where  the  Throckmorton  rule  is  approved, 
the  court  lays  down  the  doctrine  that  in 
some  cases  a  former  judgment  may  be  an- 
nulled for  fraud;  and  it  will  be  seen  by  an 
examination  of  the  authorities  that  it  is  not 
easy  to  determine  what  frauds  may  be  re- 
garded extrinsic  or  collateral  to  the  matter 
tried  by  the  first  court.  The  reason  of  the 
rule  seems  to  be  based  upon  the  idea  that 
there  must  be  an  end  to  litigation,  and 
therefore  an  issue  which  has  been  tried  and 
passed  upon  by  the  first  court  should  not 
be  retried  in  an  action  to  enjoin  the  judg- 
ment; otherwise,  litigation  would  be  in- 
terminable. While  the  issue  might  have 
been  litigated,  and,  in  a  sense,  was,  because 
the  continued  existence  of  the  contract  was 
the  basis,  at  least  in  part,  of  the  recovery, 
still  the  fact  that  there  was  no  adversary 
trial  upon  the  issue  of  rescission  which 
would  have  been  a  defense  if  established  in 
favor  of  Boring  is  an  element  which  should 
appeal  to  the  conscience  of  the  chancellor 
in  determining  the  right  to  equitable  relief. 
In  the  Throckmorton  Case  it  is  said  the 
fraud  must  be  "extrinsic  or  collateral  to  the 
matter  tried  by  the  first  court,  and  not  to 
a  fraud  in  the  matter  on  which  the  decree 
was  rendered."  It  is  not  easy  to  see,  how- 
ever, why  an  issue  determined  in  favor  of 
the  prevailing  party  solely  by  perjury  does 
not  amount  to  such  a  fraud,  where  such 
perjury  was  unknown  to  the  defeated  par- 
ty, and  could  not,  by  the  exercise  of  rea- 
sonable diligence,  have  been  discovered.  It 
would  seem  that  a  judgment  thus  obtained 
is  as  unconscionable  as  one  secured  against 
a  party  by  keeping  him  away  from  court 
or  by  other  corrupt  means,  and  thereby  pre- 
venting a  fair  trial  upon  the  merits.  Mar- 
shall V.  Holmes,  supra;  Tucker  v.  Whittle- 
sey, 74  Wis.  74,  41  N.  W.  535,  42  N.  W. 
101;  Crowns  v.  Forest  Land  Co.  102  Wis.  97, 
78  N.  W.  433;  Zinc  Carbonate  Co.  v.  First 
Nat.  Bank,  103  Wis.  125,  74  Am.  St.  Rep. 
845,  7ft  N.  W.  229;  Johnson  v.  Huber,  106 
Wis.  283,  82  N.  W.  137;  Balch  v.  Beach,  119 
Wis.  77,  95  N.  W.  132;  Stowell  v.  Eldred, 
26  Wis.  504.  While  in  Crowns  v.  Forest 
Land  Co.  supra,  the  question  was  one  large- 
ly of  procedure,  the  court,  in  no  uncertain 
terms,  stated  that  the  new  procedure  under 
the  Code  does  not  "attempt  to  devest  the 
courts  of  the  jurisdiction  they  formerly 
possessed  to  protect  the  rights  of  parties 
when  fraud  had  intervened;"  but  that  the 
remedy  must  be  pursued  in  the  manner  pre- 
scribed by  the  Code.  The  court  said: 
"Courts  of  equity  under  the  old  regime  had 
the  power  of  control  over  the  parties,  and 
would  prevent  them  from  asserting  rights 
based  upon  judgments  tainted  by  fraud  or 
covin.  That  power  exists  to-day,  but  it 
19L.R.A.(N.S.) 


must  be  invoked  and  enforced  in  harmony 
with  the  true  spirit  and  in  accordance  with 
the  positive  requirements  of  the  new  or- 
der. .  .  .  But  suppose,  as  in  this  ease, 
the  facts  upon  which  the  fraudulent  cliarac- 
ter  of  the  transactions  resulting  in  the  judg- 
ment sought  to  be  attacked  depends  were 
not  discovered  until  the  expiration  of  the 
year,  is  the  party  without  remedy?  While 
it  may  rightly  be  said  that  the  ground  upon 
which  defendant  seeks  relief  is  newly  dis- 
covered evidence,  yet  it  is  evidence  showing 
fraud  and  collusion,  concealed  by  the  parties 
to  it,  and  which,  it  is  claimed,  has  resulted 
most  harmfully  to  the  defendant.  This  was 
a  favorite  subject  of  relief  in  equity." 

In  Zinc  Carbonate  Co.  v.  First  Nat.  Bank, 
supra,  this  court,  .speaking  upon  the  sob- 
ject  respecting  an  action  to  enjoin  a  judg- 
ment, said:  "In  such  independent  action  th< 
complaint  may  be  spoken  of  as  a  bill  in  the 
nature  of  a  bill  of  review,  in  the  sense  that 
it  is  the  pleading  on  the  part  of  a  plaintifl 
to  accomplish,  in  effect,  the  purpose  of  the 
former  bill  of  review.  Strictly  speaking, 
bills  of  review  and  bills  in  the  nature  of 
bills  of  review,  as  such  pleadings  were 
known  to  the  old  chancery  practice,  are  not 
known  to  the  Code."  And,  after  discussing 
the  limitations  upon  motions  to  open  judg- 
ments, the  opinion  proceeds:  "Neither  does 
the  limitation  upon  proceedings  by  motion 
to  open  a  judgment  upon  some  ground  going 
to  the  right  of  plaintiff  to  the  relief  grant- 
ed militate  at  all  against  jurisdiction  in 
equity  to  protect  a  person  from  a  judgment 
obtained  against  him  by  fraud."  This  court 
again  had  occasion  to  consider  this  subject 
in  Balch  v.  Beach,  supra,  and  we  cannot  do 
better  than  quote  from  the  opinion:  "(1) 
A  court  of  equity  has  jurisdiction  to  relieve 
against  a  judgment  upon  the  ground  that 
it  is  contrary  to  equity  where  there  is  no 
other  remedy  upon  several  different  grounds, 
and  among  them  fraud  upon  the  party  seek- 
ing the  relief  by  the  person  who  obtained 
the  judgment;  such  party  not  being  guilty 
of  any  inexcusable  ignorance  or  negligence 
in  the  matter.  Stowell  v.  Eldred,  supra; 
Barber  v.  Rukeyser,  39  Wis.  590;  Hiles  v. 
Mosher,  44  Wis.  601;  Johnson  v.  Coleman. 
23  Wis.  452,  99  Am.  Dec.  193;  Nevil  v. 
Clifford,  55  Wis.  161,  12  N.  W.  419:  Crowns 
V.  Forest  Land  Co.  supra.  (2)  The  juris- 
diction of  equity  is  not  exercised  to  disturb 
a  judgment.  That  can  only  be  done  accord- 
ing to  methods  provided  by  the  Code.  But 
it  acts  directly  upon  the  party  who  is  in  a 
position  to,  and  might,  if  not  restrained  of 
his  liberty,  enforce  the  judgment,  tying  his 
hands  so  as  to  prevent  him  from  doing  so, 
thus  leaving  the  judgment  good  in  form, 
but  valueless  and  harmless  in  fact.  Crowns 
v.  Forest  Land  Co.  supra;   Zinc  CarUmate 
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Co.  T.  First  Nat.  Bank,  103  Wis.  135,  137, 
74  Am.  St.  Rep.  845,  79  N.  W.  229;  Johnson 
V.  Huber,  106  Wis.  282,  82  N.  W.  137;  Lud- 
ington  V.  Patton,  111  Wis.  208,  86  N.  W. 
571.  .  .  .  Above  all  and  over  all  is  the 
supreme  principle  to  which  the  vigilant, 
clean-handed,  but  wronged,  party  may  re- 
sort when  all  legal  remedies  fail,  and  even 
precedents  for  an  equitable  remedy  also,  fit- 
ting the  situation  with  exactness  as  to 
facts, — ^that  equity  suifers  no  wrong  to  go 
without  a  remedy;  the  wrong  being  of  suffi- 
cient gravity  to  be  appreciated  by  the  con- 
science of  the  chancellor,  and  application 
being  made  to  its  jurisdiction  seasonably 
and  with  clean  hands.  Its  power  and  mas- 
tery ot  invention  and  the  flexibility  of  its 
arm  enable  it  to  fit  an  infinite  variety 
of  situations  successfully  where  otherwise 
wrongs  would  go  unrighted.  Pom.  £q.  Jur. 
109.  Its  administration  is  guarded  and 
guided  by  precedents  which,  by  judicial  pol- 
icy, fence  in  its  operations  more  or  less 
closely  according  to  subjects;  but  in  its  na- 
ture it  is  expansive,  and  so  may  break  away 
€x  necesaitaiet  and  set  a  new  mark  to  meet 
a  new  situation,  and  does  not  hesitate  to 
do  so  when  otherwise  just  rights  would  fail 
of  vindication.  Land,  Log,  &  Lumber  Co.  y. 
Mclntyre,  100  Wis.  258,  69  Am.  St.  Rep. 
925,  75  N.  W.  969."  The  court  in  Stowell 
v.  Eldred,  26  Wis.  504,  held  that  equity  will 
restrain  the  execution  of  a  judgment  ob- 
tained by  perjury,  and  the  rule  there  laid 
down  has  never  been  departed  from,  but 
repeatedly  approved  in  subsequent  cases  by 
this  court  Balch  v.  Beach,  119  Wis.  77,  95 
N.  W.  132;  Crowns  v.  Forest  Land  Co.  102 
Wis.  97,  78  N.  W.  433;  Barber  v.  Rukeyser, 
39  Wis.  590;  Hiles  v.  Mosher,  44  Wis.  601; 
Xye  v.  Sochor,  92  Wis.  40,  53  Am.  St.  Rep. 
896,  65  N.  W.  854;  Jilson  v.  Stebbins,  41 
Wis.  235;  Tucker  v.  Whittlesey,  74  Wis. 
74,  41  N.  W.  535,  42  N.  W.  101. 

It  is  insisted  by  counsel  that  the  late  case 
of  Uecker  v.  Thiedt,  133  Wis.  148,  113  N.  W, 
447,  is  in  conflict  with  the  Stowell  Case.  We 
do  not  so  understand  it.  In  the  Uecker  Case 
it  appears  that  there  was  no  fraud  which 
induced  the  rendition  of  the  judgment,  and 
the  court  so  held.  Moreover,  it  is  said  in 
the  opinion  that  there  was  nothing  in  the 
case  showing  that  the  judgment  attacked 
was  inequitable  or  unfair.  Nor  is  anything 
said  in  the  case  tending  in  any  way  to  dis- 
credit the  Stowell  Case  or  other  cases  in 
this  court.  As  we  have  seen,  the  Stowell 
Case  is  well  supported  by  subsequent  deci- 
sions of  this  court,  and  is  not  wholly  with- 
out support  in  other  jurisdictions,  as  will 
be  seen  by  an  examination  of  the  following 
cases:  Maddox  v.  Apperson,  14  Lea,  596; 
Peagram  v.  King,  9  N.  C.  (2  Hawks)  295; 
Moore  v.  Gulley,  144  N.  C.  81,  10  L.R.A. 
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(N.S.)  242,  56  S.  E.  681,  where  it  is 
held  there  must  be  a  conviction  for  perjury. 
Nelson  v.  First  Nat.  Bank  (C.  C.)  70  Fed. 
526;  Galena  ft  8.  W.  R.  Co.  v.  Ennor,  116 
HI.  55,  4  N.  E.  762;  Moore  v.  Parker,  25 
Iowa,  355;  Glover  v.  Hedges,  1  N.  J.  Eq. 
113;  Jewett  v.  Dringer,  31  N.  J.^Eq.  586. 
It  is  true  there  is  much  conflict  in  the  au- 
thorities upon  this  subject,  but  we  see  no 
reason  for  departing  from  the  rule  hereto- 
fore laid  down  and  followed  by  this  court. 
We  believe  it  is  in  harmony  with  the  gen- 
eral rules  of  equity  jurisprudence,  and  best 
calculated  to  promote  the  doctrine  so  often 
enunciated  by  this  and  other  courts,  "that 
equity  suffers  no  wrong  to  go  without  a 
remedy,  the  wrong  being  of  sufficient  grav- 
ity to  be  appreciated  by  the  conscience  of 
the  chancellor,  and  application  being  made 
to  its  jurisdiction  seasonably  and  with  clean 
hands."     [119   Wis.   87.] 

On  the  allegations  of  the  complaint,  we 
think  it  showed  a  case  in  equity  to  enjoin 
the  judgment  on  the  ground  that  it  was 
obtained  solely  upon  the  fraud  and  perjured 
evidence  of  defendant,  and  that  plaintiff 
could  not,  with  due  diligence,  have  discov- 
ered the  fraud  or  perjury  in  time  to  be 
available  in  the  first  action.  Perhaps  no 
court  has  gone  farther  than  this  in  uphold- 
ing the  doctrine  that  equity  allows  no 
wrong  to  go  without  a  remedy,  as  evidenced 
by  the  language  heretofore  quoted  from  the 
Balch  Case.  That  language  is  a  vigorous 
statement  of  the  doctrine  founded  upon 
sound  principles  and  policy.  We  believe 
that  no  new  mark  need  be  set  in  the  pres- 
ent case  in  holding  that  the  allegations  of 
the  complaint  are  sufficient  to  state  a  case 
for  relief  in  equity.  If  no  case  is  made  by 
the  complaint,  it  would  seem  that  the  lan- 
guage, quoted  from  Balch  v.  Beach,  119  Wis. 
77,  95  N.  W.  132,  rests  in  a  fiction  not  capa- 
ble of  practical  application.  We  therefore 
conclude  that  the  complaint  stated  a  cause 
of  action,  and  no  error  was  committed  in 
overruling  the  objection  to  evidence  under 
it. 

2.  It  is  further  assigned  as  error  that  the 
findings  are  not  supported  by  the  evidence. 
It  is  established  by  all  the  authorities  that 
a  very  high  degree  of  proof  in  such  cases 
is  required.  Many  cases  holding  that  there 
must  be  a  conviction  for  perjury  before 
equity  will  interfere,  while  others  hold  that 
it  must  be  established  beyond  reasonable 
doubt,  either  by  admission,  documentary 
evidence,  or  by  such  other  proof  as  to  leave 
no  reasonable  ground  for  doubt.  Moore  v. 
Gulley,  supra;  Peagram  v.  King,  9  N.  C.  (2 
Hawks)  608,  11  Am.  Dec.  793;  Woodruff  v. 
Johnston,  29  Jones  &  S.  348,  19  N.  Y.  Supp. 
861;  Bloss  v.  Hull,  27  W.  Va.  503;  Moore  v. 
Parker^  25  Iowa,  355  j   Jones  v.  South,  3 
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the  defendant  has  ft  defense  which  he  did 
not  seasonably  discover,  and  is  free  from 
nejifligence  in  that  r^^ard,  of  course,  has  no 
substantial  support.  It  would  include  a 
multitude  of  situations  where  equity  might 
lay  hold  to  disturb  adjudications,  leaving 
no  stability  to  judgments,  and  defeating  the 
public  policy  that  a  time  must  come  as  to 
all  controversies  when  they  will  be  consid- 
ered at  rest;  remedies  having  gone  as  far 
in  the  vindication  of  justice  as  is  practica- 
ble; so  far  that  to  go  further  for  the  pur- 
poises  of  a  situation  now  and  then  arising 
would,  in  general,  do  a  far  greater  wrong 
than  to  leave  the  few  which  are  within  the 
realms  of  mere  possibility  beyond  the 
boundary  of  the  practicable. 

That  the  unqualified  statement  contained 
in  the  Stowell  Case  was  not  guarded  as  it 
should  have  been  is  suggested  by  the  fact 
that  it  has  never  been  since  applied  to  re- 
lieve from  the  effect  of  mere  perjury,  but,  as 
to  fraud,  has  been  confined  to  fraud  upon 
the  court  or  fraud  upon  the  defeated  party 
by  preventing — ^within  the  strict  meaning 
of  the  term,  suggesting  physical  prevention 
or  something  equivalent,  not  mere  failure  of 
disclosure  and  abuse  of  fiduciary  or  trust 
relations  and  collusion  between  the  prevail- 
ing party  and  the  representative  or  repre- 
sentatives of  the  adverse  party — him  from 
making  his  defense.  The  suggested  limita- 
tions are  vindicated  by  the  settled  law  as 
we  find  it  laid  down  in  all  the  standard 
text-books  and  substantially  all  authorities. 

It  is  laid  down  that  the  causes  for  equita- 
ble interference  are  divided  into  two  major 
classes:  1st,  fraud  by  the  prevailing  party; 
2d,  excusable  negligence  to  present  a  de- 
fense, not  attributable  to  the  adverse  party. 
Freeman,  Judgm.  4th  ed.  §  488. 

The  first  class  does  not  relate  to  fraud  re- 
specting the  merits  and  creating  the  condi- 
tion in  the  action  passed  upon  by  the  court, 
but  fraud  extrinsic  to  the  action,  either 
practised  upon  the  court  or  upon  the  party. 
Freeman,  Judgm.  4th  ed.  §  489.  That  is, 
some  act  ulterior  *to  the  merits,  by  which 
the  party  is  prevented  from  presenting,  or 
induced  not  to  present,  his  defense.  That 
includes  fraud  upon  the  court  by  presenting 
the  case  for  judgment  under  false  pretense 
of  having  complied  with  the  law  as  to  giving 
notice  to  the  adverse  party  so  far  as  the  na- 
ture of  the  case  would  permit,  or  fraud 
upon  the  party  by  inducing  him  to  absent 
himself  or  otherwise  keeping  him  from  the 
trial  either  by  some  false  pretense  or  phys- 
ical prevention,  or  keeping  him  away  or 
intimidating  him  by  threats,  or  taking  judg- 
ment contrary  to  an  agreement  rendering 
the  making  of  a  defense  the  adversary  has 
unnecessary,  or  where  the  attorney  for  the 
defeated  party  corruptly  permitted  judg- 
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ment  to  be  taken,  and  like  situations.  All 
relate,  as  will  be  seen,  to  purely  extrinsic 
matters, — extrinsic  fraud.  It  would  take 
much  time  to  go  into  details.  Suffice  it  to 
say  that,  in  all  cases,  the  element  of  fraud 
is  extrinsic,  that  it  does  not  have  to  do  with 
the  merits  of  the  case,  as  by  merely  making 
false  proof,  wilfully  or  otherwise. 

We  do  not  need  to  discuss  the  second  ma- 
jor class,  as  it  does  not,  in  any  view,  include 
such  a  case  as  the  one  in  hand.  Such  cUss 
relates  to  mere  excusable  neglect  on  the 
part  of  the  person  asking  relief,  not  charge- 
able at  all  to  any  wrongful  conduct  on  the 
part  of  the  person  against  whom  relief  is 
sought.  But  all  such  relate  to  matters  of 
an  extrinsic  character.  The  subject  is  dealt 
with  at  length  along  these  lines  in  2  Free- 
man, Judgm.  4th  ea.  §§  488-496,  inclusive, 
and  Black,  Judgm.  2d  ed.  §§  365-387,  in- 
clusive. 

So  the  supreme  test  of  competency  for 
equitable  relief  is  whether  the  facts  consti- 
tuting the  fraud  are  extrinsic.  If  they  are 
intrinsic  in  any  sense,  competency  does  not 
exist.  That  suggests  at  once  that  mere  per- 
jury, as*  in  this  case,  does  not  satisfy  the 
test. 

That  was  evidently  overlooked  in  the 
Stowell  Case.  Consider  that  with  the  test 
we  find  laid  down  at  §  489  in  Freeman 
on  Judgments,  4th  ed.  vol.  2: 

"Whenever  an  issue  exists  in  any  action 
or  proceeding,  each  of  the  parties  should 
anticipate  that  his  adversary  will  offer  evi- 
dence to  support  his  side  of  it,  and  should 
be  prepared  to  meet  such  evidence  with 
counter  proofs.  Where  he  has  an  opportu- 
nity to  do  this,  and  does  not  avail  himself  of 
it,  or,  though  availing  himself  of  it,  is  un- 
able to  overcome  the  effect  upon  the  court 
or  jury  of  the  evidence  offered  by  his  ad- 
versary, he  cannot,  in  effect,  obtain  a  re- 
trial of  the  issue  before  another  tribunal  by 
charging  that  the  judgment  against  him  was 
procured  by  perjury;  and  this  has  been  held 
to  continue  to  be  the  rule,  notwithstanding 
the  existence  of  a  statute  authorizing  ac- 
tions to  set  aside  judgments  obtained  by 
means  of  perjury  or  subornation  of  per- 
jury." 

And  in  Black  on  Judgments,  2d  ed.  vol. 
1,  §  372: 

"In  some  other  jurisdictions,  it  is  thought 
that  if  a  party  to  a  suit  intentionally  pro- 
cures and  produces  false  testimony,  suborn- 
ing his  witnesses  to  perjury,  and  conspiring 
with  them  to  secure  a  judgment,  this 
amounts  to  such  fraud  as  will  enable  the 
adverse  party,  if  defeated  in  ^he  suit,  to  se- 
cure an  injunction  against  the  judgment. 
But  this  doctrine  is  denied  in  other  states, 
and  indeed,  the  general  current  of  author- 
ity is  now  in  favor  of  the  rule  that  perjury 
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committed  by  the  succesaful  party  or  hia 
^ritneases  at  the  trial  is  no  sufficient  ground 
for  vacating,  the  judgment  or  enjoining  its 
enforcement." 

So  firmly  established  in  American  juris- 
prudence is  that  rule,  that  it  has  been  recog- 
nized as  not  open  to  invasion  except  by 
legislative  authorization,  and  even  in  face 
of  a  plain  statute  of  Minnesota  that  ''in  all 
cases  where  judgment  has  been  or  hereafter 
may  be,  obtained  in  any  oourt  of  record  by 
means  of  the  perjury,  subornation  of  per- 
jury, or  any  fraudulent  act,  practice,  or  rep- 
resentation of  the  prevailing  party,  an  ac- 
tion may  be  brought  by  the  party  aggrieved 
to  set  aside  said  judgment  at  any  time 
within  three  years  after  the  discovery  by 
him  of  such  perjury,  subornation  of  per- 
jury, or  of  the  facts  constituting  such  fraud- 
ulent act,  practice,  or  representation  .  ." 
— the  court  regarded  the  letter  of  the  writ- 
ten law  as  going  to  such  a  dangerous  length, 
aa  regards  equitable  interference  on  the 
^ound  of  mere  perjury  in  obtaining  the 
judgment,  as  not  to  have  been  intended  to 
apply  to  a  case  where  the  subject-matter 
was  in  issue  in  the  action,  and  the  losing 
party  had  no  right  to  depend  upon  the  evi- 
dence of  his  adversary  to  disprove  the  lat- 
ter*s  claim  or  to  establish  the  former's  de- 
fense. The  reasoning  of  the  court  on  this 
subject  in  Hass  v.  Billings,  42  Minn.  63,  43 
N.  W.  797.  affirmed  in  Watkins  v.  Landon, 
67  Minn.  136,  69  N.  W.  711,  is  so  logical 
and  so  directly  in  line  with  the  general  cur- 
rent of  American  authority  that  I  cannot 
do  better  tlian  to  quote  from  it  at  length: 
''Beaided  the  reason  that  the  act  is  in  dero- 
gation of  the  common  law,  there  is  another 
reason  for  a  strict  construction,  furnished 
by  the  consequences  to  which  a  large  con- 
struction would  lead.  All  who  are  familiar 
with  the  trial  of  causes  know  how  ready 
the  defeated  party  is,  however  full  an  op- 
portunity he  may  have  had  to  present  his 
case,  to  charge  that  the  result  was  brought 
about  by  false  swearing  and  perjury  of  the 
successful  party  and  his  witnesses.  That 
is  often  the  feeling  of  the  defeated  party, 
especially  where  there  is  a  direct  conflict 
between  the  testimony  on  one  side  and  that 
on  the  other.  Had  these  defendants  been 
defeated  in  the  first  action,  they  might  have 
felt  and  alleged  that  it  was  through  perjury 
on  the  part  of  the  defense.  Should  they  be 
defeated  in  this  action,  and  their  former 
jud^^ment  be  vacated  by  the  judgment  in 
this,  they  might  allege  that  the  result  was 
reached  through  perjury  of  the  opposite  par- 
ty; and  so  on,  ad  infinUum,  as  often  as  the 
matter  should  be  tried  and  a  judgment  ren- 
dered. Where,  if  the  statute  allows  an  ac- 
tion to  be  brought  to  set  aside  any  judg- 
ment upon  the  naked  allegation  of  neriury. 
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will  be  the  end  of  IRigation?  When  will 
controversies  between  litigious  parties  be 
finally  determined?  If  the  statute  permits 
controversies  to  be  in  that  manner  perpet- 
ually kept  open,  it  is  certainly  a  very  mis- 
chievous one.  We  cannot  think  the  legis- 
lature intended  to  go  that  length." 

Except  a  very  few  not  well-considered 
cases  here  and  there,  we  might  call  the  roll 
of  the  state  and  Federal  courts  in  support  of 
the  foregoing.  My  brethren  confess  a  con- 
flict of  authority,  but  fail  to  confess  the 
very  meager  and  illogical  character  of  the 
adjudications  out  of  harmony  with  what  we 
have  seen  to  exist,  and  fail  to  confess  that 
the  Stowell  Case,  as  to  the  particular  sub- 
ject in  hand,  stands  alone  in  this  court,  and 
fail  to  confess  that,  in  most  of  the  cases 
where  it -has  been  cited,  in  this  and  other 
courts,  reference  to  which  is  made  in  the 
court's  opinion,  substantially  all  the  refer- 
ences are  to  situations  falling  within  the 
remediable  class,  not  such  as  we  now  have. 

As  indicated,  I  have  made  reference  to 
substantially  all  the  cases  in  this  court.  I 
will  now  refer  to  three  of  the  foreign  cita- 
tions as  a  type  of  all.  Jewett  v.  Dringer, 
31  N.  J.  Eq.  586.  The  sole  question  was 
whether  the  court  of  original  jurisdiction 
could  entertain  a  bill  to  review  a  decree  en- 
tered upon  a  remittitur  from  the  supreme 
court,  and  it  was  held  not.  The  court  in- 
cidentally said  that  it  could  entertain  a  bill 
to  avoid  a  judgment  entered  therein  and 
procured  by  fraud,  but  what  the  court  had  in 
mind  by  the  term  "fraud''  is  not  suggested. 
Reference  to  other  cases  in  that  court  will 
easily  show  that  mere  perjured  testimony, 
given  in  obtaining  the  judgment,  was  not 
thought  of.  The  case  has  not,  as  I  view  it, 
the  remotest  bearing  on  the  situation  now 
under  treatment. 

In  Moore  v.  Parker,  25  Iowa.  355,  the  ac- 
tion was  for  relief  from  fraud  aliunde  the 
trial,  facts  extrinsic,  within  the  rule  we 
have  stated.  As  in  Jewett  v.  Dringer.  su- 
pra, no  such  thing  as  false  testimony  in  ob- 
taining the  judgment  is  suggested  as  a 
proper  ground  for  relief.  The  same  is  true 
of  Galena  &  S.  W.  R.  Co.  v.  Ennor,  116  III. 
55,  4  N.  £.  762.  On  the  subject  now  in  hand' 
the   oourt   said: 

''It  cannot  be  allowed  as  a  ground  for  set- 
ting aside  a  judgment,  that  there  was  false 
testimony  given  on  the  trial,  or  false  asser- 
tions as  to.  liability,  previously  made.  If 
this  were  admitted,  there  would  be  little 
stability  in  judgments." 

Wherein  do  such  authorities  support  the 
doctrine  of  the  Stowell  Case?  If  they  have 
any  bearing  thereon  I  am  entirely  unable  to 
discover  it.  A  multitude  of  authorities  such 
as  my  brethren  seem  to  think  point  the 
opinion  might  be  added  to  the  few  cited. 


10«2 


WISCONSIN  SUPREME  COURT. 


Jas^ 


tice  in  individual  cases.**     [98  U.  S.  68,  69, 

25  L.  ed.  96.] 

If  we  were  to  take  time  to  indicate  with 
appropriate  citations  the  multitude  of  cases 
in  the  courts  of  this  country  where  that 
rule  and  logic  have  been  adopted,  the  lan- 
guage of  the  Federal  court  being  quoted, 
and  it  is  expressly  pointed  out  that  perjury 
in  the  case  is  matter  intrinsic,  not  collater- 
al, and  so  not  within  the  rule  as  to  reliev- 
ability,  this  opinion  would  be  extended  to  a 
very  great  length.  Pages  would  be  occupied 
with  mere  titles  of  cases  and  where  they 
may  be  found.  The  following  are  a  few 
of  the  most  striking  of  such  cases,  directly 
on  the  point:  Maryland  Steel  Co.  v.  Mar- 
ney,  91  Md.  360,  46  Atl.  1077,  where  not 
only  perjury,  but  subornation  of  perjury, 
was  held  not  to  be  a  groimd  for  relief.  To 
the  same  effect  are  Gray  v.  Barton,  62  Mich. 
197,  28  N.  W.  818;  Pico  v.  Cohn,  91  Cal. 
129,  13  L.R.A.  386,  25  Am.  St.  Rep.  159,  25 
Pac.  970,  27  Pac.  587;  Woodruff  v.  Johnston, 
29  Jones  &  S.  348,  19  N.  Y.  Supp.  861; 
Demerit  v.  Lyford,  27  N.  H.  541;  Kretsch- 
mar  v.  Ruprecht,  230  Til.  492,  82  N.  E.  836; 
Graves  v.  Graves,  132  Iowa,  199,  10  L.RJI. 
(N.S.)  216,  109  N.  W.  707,  10  A.  &  E.  Ann. 
Cas.  1104;  Hilton  v.  Guyot,  159  U.  S.  113, 
40  L.  ed.  95,  16  Sup.  Gt.  Rep.  139;  Mahoney 
▼.  State  Ins.  Co.  133  Iowa,  570,  9  L.R.A. 
(NJS.)  490,  110  N.  W.  1041;  Richards  v. 
Moran,  137  Iowa,  220, 114  N.  W.  103g;  Hass 
V.  Billings,  42  Minn.  63,  43  N.  W.  797; 
Hamilton  v.  McLean,  139  Mo.  678,  41  S.  W. 
224;  United  States  v.  Flint,  4  Sawy.  42, 
Fed.  Cas.  No.  15,121;  United  States  v.  Glee- 
son,  33  C.  C.  A.  272,  62  U.  S.  App.  311,  90 
Fed.  778;  United  States  v.  White  (C.  C.) 
9  Sawy.  125,  17  Fed.  561;  Cotzhausen  v. 
Kerting  (C.  C.)  29  Fed.  821;  Ritchie  v. 
McMullen,  25  C.  C.  A.  50,  47  U.  S.  App. 
470,  79  Fed.  522;  Fealey  v.  Fealey,  104  Cal. 
354,  43  Am.  St.  Rep.  Ill,  38  Pac.  49;  Han, 
ley  V.  Hanley,  114  Cal.  690,  46  Pac.  736; 
Pepin  V.  Lautman,  28  Ind.  App.  74,  62  N.  E. 
60;  Steen  v.  March,  132  Cal.  616,  64  Pac. 
994;  Gusman  ▼.  Hearsey,  28  La.  Ann.  709, 

26  Am.  Rep.  104;  Yerplanck  ▼.  Van  Buren, 
11  Hun,  328;  Wabash  R.  Co.  v.  l^rrielees, 
182  Mo.  126,  81  S.  W.  437;  Neun  v.  Black- 
stone  Bldg.  &  L.  Asso.  149  Mo.  74,  50  S.  W. 
436;  Friese  v.  Hummel,  26  Or.  145,  46  Am. 
St.  Rep.  610.  37  Pac.  458;  Codde  v.  Mahiat, 
109  Mich.  186,  66  N.  W.  1093;  Ames  v. 
Snider,  55  111.  498;  Adams  v.  Secor,  6  Kan. 
542.  Later  Kansas  cases  depend  on  stat- 
utory change  of  the  rule. 

The  treatment  by  my  brethren  of  Pico  v. 
Cohn,  supra,  and  similar  cases,  as  if  such 
cases  recognize  fraud  of  the  nature  here  in- 
volved to  be  sufficient  to  warrant  such  an 
action  as  this,  because  they  hold  "that  in 
some  cases  a  former  judgment  may  be  an- 
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nulled  for  fraud,"  and  the  statement  by  my 
brethren  that  just  what  is  included  in  the 
term  "extrinsic  fraud"  is  not  easily  deter- 
minable, as  if  the  uncertainty  gives  range 
to  include  perjured  testimony  in  the  action, 
— seems  very  wea4c  support,  since,  in  the 
California  case  referred  to,  and  many  that 
followed  it,  and  the  very  cases  suggesting 
the  uncertainty  referred  to,  all  agree  that 
"fraud  extrinsic"  does  not  include  perjury 
in  the  action,  but  unquestionably  excludes 
it. 

Now,  a  word  on  the  suggestion  by  my 
brethren  that  Marshall  v.  Holmes,  141  U.  S. 
589,  35  L.  ed.  870,  12  Sup.  Ct.  Rep.  62. 
where  relief  was  held  proper  upon  the 
ground  that  the  judgment  sought  to  be  set 
aside  was  procured  by  means  of  plaintiff 
therein  leading  the  court  to  believe  that 
he  contracted  with  the  defendant  through 
one  Boyd,  and  that  he  was  duly  authorized 
in  that  regard  in  writing, — ^by  producing  a 
letter  purporting  to  have  been  written  by  the 
plaintiff  to  that  effect,  which  was  a  forgery, 
modified  the  Throckmorton  rule.  The 
Throckmorton  Case  was  only  incidentally 
referred  to,  with  nothing  to  indicate  ex- 
pressly modification  of  it  in  any  way.  How- 
ever, the  case  bears  all  earmarks  of  having 
been  decided  without  full  appreciation  of 
the  situation  the  court  had  created.  It  was 
probably  supposed  that  the  forgery  of  the 
instrument,  and  use  of  it  to  obtain  the  con- 
tract, ostensibly  on  the  credit  of  the  plain- 
]  tiff,  not  the  use  of  it  upon  the  trial,  was  the 
real  ground  of  the  mischief,  and  so  was 
fraud  extrinsic.  It  cannot  be  thought  for  a 
moment  -that  any  infraction  of  the  rule — 
which  had  existed  without  question  for 
some  thirteen  years,  and  become  the  law  of 
the  land  in  all  Federal  and  all  state  ooorts 
— was  intended.  That  is  rendered  unmis- 
takable from  the  fact  that  in  many  cases 
decided  since  1891,  when  the  adjudication 
in  question  occurred,  the  Throckmorton  rule 
is  found  vindicated  in  all  its  integrity,  par- 
ticularly as  to  the  very  point  in  controversy 
in  this  case.  United  States  v.  Gleeson, 
supra;  Hilton  ▼.  Guyot,  159  U.  S.  113-207, 
40  L.  ed.  95-123,  16  Sup.  Ct.  Rep.  139; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Keokuk 
&  H.  Bridge  Co.  46  C.  C.  A.  639,  107  Fed. 
781. 

True,  after  the  Marshall  Case  a  contro- 
versy arose  as  to  whether  the  Throckmor- 
ton rule,  in  some  of  its  aspects,  had  not 
been  modified  by  the  later  case,  creating  an 
irreconcilable  conflict.  The  Supreme  Court 
was  appealed  to  in  Graver  v.  Faurot.  22 
C.  C.  A.  156,  46  U.  S.  App.  268,  76  Fed.  257, 
to  settle  the  matter,  but  did  not  reach  the 
supposed  difficulty.  In  Meehan  v.  Valen- 
tine. 145  U.  S.  618.  36  L.  ed.  839,  12  Sup. 
Ct.  Rep.  972,  and  again  in  Corey  v.  Toiand, 
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154  U.  S.  4W,  3«  L.  ed,  1062,  14  Sup.  Ct. 
Rep.  1144,  an  appeal  was  made  to  the  Su- 
preme Court  for  a  writ  of  certiorari  to  re- 
view the  judgment,  upon  the  ground  that 
the  lower  court  committed  a  serious  error 
of  law  in  adhering  to  the  Throckmorton 
rule  instead  of  the  supposed  infraction  of 
it.  Both  applications  were  denied.  It  wa's 
expressly  affirmed  in  Hilton  ▼.  Guyot,  su- 
pra, in  1894.  It  was  said  in  United  States 
V.  Gleeson,  supra,  not  to  have  been  dis- 
placed at  all  by  Marshall  ▼.  Holmes,  supra, 
And  for  more  than  ten  years  it  has  been  re- 
garded as  the  unquestionable  rule  for  the 
Federal  and  state  courts.  In  view  of  this 
history,  I  submit  that  the  decision  here  can- 
not be  justified  upon  the  ground  that  the 
doctrine  of  the  Throckmorton  Case  has  been 
at  all  disturbed  by  the  court  which  decided 
it. 

We  now  turn  to  our  own  decisions  and 
fehow  that  the  rule  so  firmly  established 
elsewhere  has  been  unqualifiedly  adopted 
here,  in  place  of  the  rule  in  Stowell  v. 
Eldred,  26  Wis.  504. 

In  Uecker  ▼.  Thiedt,  183  Wis.  148,  113  N. 
W.  447,  decided  so  recently  as  to  be  fresh 
in  memory  of  us  all,  the  court,  speaking  by 
Mr.  Justice  Dodge,  said: 

"Fraud  which  can  be  made  the  basis  of 
an  attack  upon  a  solemn  judgment  of  a 
court  of  record  must  have  directly  induced 
the  rendition  of  the  judgment,  not  merely 
have  induced  or  brought  about  a  condition 
upon  the  real  existence  of  whioh  the  court 
acted  as  a  basis  of  its  decree," — citing  Unit- 
ed States  ▼.  Throckmorton,  98  U.  S.  61,  25 
L.  ed.  93,  and  other  cases  to  which  I  have 
referred.  What  was  left  out  to  make  an 
unmistakable  repudiation  of  the  Stowell 
Case  except  the  addition,  almost  necessarily 
to  be  inferred,  "Stowell  ▼.  Eldred,  supra, 
overruled?"  The  two  cannot  stand  to- 
gether. How  can  one  say  there  is  nothing 
said  in  the  later  case  in  any  way  to  dis- 
credit the  early  one  ,  merely  because  the 
facts  of  the  two  were  different,  since  in 
both  the  court  intended  to  state  a  rule  of 
general  application?  I  leave  the  reader  of 
our  opinions  to  answer  this,  each  for  him- 
self. True,  there  was  no  fraud  in  the 
Uecker  Case,  as  it  turned  out.  True,  the 
court  said:  ''There  was  nothing  in  the  case 
showing  that  the  judgment  attacked  was 
inequitable  or  unfair."  But  both  fraud  and 
inequity  were  claimed,  and  it  was  to  the 
claim  the  court  addressed  the  rule  the  same 
as  in  the  Stowell  Case.  The  fact  that  in  the 
one  it  stood  the  test  and  in  the  other  it 
(lid  not,  since  the  measuring  tests  radically 
differ,  does  not  make  the  cases  harmonize 
by   the   logic  I  must  apply. 

Later  in  Scheer  v.  Ulrich.  113  Wis.  311, 
113  N.  W.  661,  to  which  my  brethren  do  not 
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refer,  the  Throckmorton  rule  was  again  cit- 
ed witli  added  definiteness,  reaffirming  the 
previous  approval  thereof.  That  would 
seem  to  firmly  entrench  it  in  our  jurispru- 
dence. I  will  not  say  more,  excepting  to 
assert  that  one  or  the  other  of  the  rules 
must  give  way,  and  that  the  inconsiderate 
promulgation  in  the  Stowell  Case  must  be 
that  one  if  we  are  to  be  both  in  harmony 
with  durselves  and  with  the  great  weight 
of   authority   elsewhere. 

In  passing,  I  should  make  this  further 
brief  reference  to  cases  in  my  brethren's 
opinion  supposed  to  support  the  decision. 
In  Nelson  v.  First  Nat.  Bank  (C.  C.)  70  Fed. 
526,  relief  on  the  ground  of  perjury  was 
denied,  but  such  relief  was  held  competent 
under  some  circumstances.  It  was  a  Minne- 
sota case,  obviously  governed  by  the  Minne- 
sota statute  providing  for  such  relief,  which 
statute  has  been  so  restricted,  as  we  have 
seen,  as  not  to  materially  avoid  the  Throck- 
morton rule. 

Moore  v.  Parker,  25  Iowa,  355,  we  have 
referred  to.  If  it  supports  the  decision  here, 
and  I  think  it  does  not  at  all,  there  is  a 
statute  on  the  subject  of  relief  on  the 
ground  of  fraud,  and,  moreover,  the  subject 
was  set  at  rest  in  Graves  v.  Graves,  132 
Iowa,  199,  10  L.R.A.(N.S.)  216,  109  N.  W. 
707,  10  A.  &  £.  Ann.  Cas.  1104,  where  all 
previous  adjudications  were  reviewed  and 
the  court  definitely  adopted  the  Throckmor- 
ton rule,  saying  that  perjury  in  obtaining  a 
judgment  is  not  a  sufficient  ground  for  an 
action  of  this  sort. 

Galena  &  S.  W.  R.  Co.  v.  Ennor,  116  111. 
55,  4  N.  E.  762,  as  we  have  seen,  is  directly 
opposed  instead  of  in  favor  of  the  position 
now  adopted. 

In  Maddox  v.  Apperson,  14  Lea,  596,  the 
case  did  not  go  on  the  question  here  at  is- 
sue. The  Throckmorton  rule  in  its  gener- 
al aspects  was  approved,  but  it  was  said 
that  if  the  term  "extrinsic  fraud,"  as  dis- 
tinguished from  "intrinsic,"  would  bar  re- 
lief where  a  judgment  is  obtained  by  sup- 
pressing evidence  which  the  prevailing  par- 
ty, by  his  relation  to  the  adverse  party, 
is  bound  to  disclose,  fiduciary  relations  of 
some  sort  being  suggested,  the  court  would 
not  go  that  far. 

Moore  v.  Gulley,  144  N.  C.  81,  10  L.R.A. 
(N.S.)  242,  56  S.  E.  681,  was  governed  by 
a  very  ancient  rule  in  North  Carolina  that 
equity  would  relieve  from  a  judgment  ob- 
tained by  perjured  testimony,  conditioned 
upon  the  perjury  being  first  established  by 
a  due  prosecution  and  conviction.  The 
North  Carolina  doctrine  is  recognized  in  the 
books  as  peculiar  to  that  state.  Woodruff 
V.  Johnston,  29  Jones  &  S.  348,  19  N.  Y. 
Supp.  861,  cited  to  the  point  that  relief  such 
as  is  now  sought  is  proper,  the  perjury  be- 
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ing  conclusively  proved  as  by  a  precedent 
c-oaviction,  directly  holds,  as  we  have  seen, 
that  such  an  action  cannot  be  maintained  at 
all.  The  incidental  observation,  which  at- 
tracted my  brethren's  attention,  that  there 
must  be  a  conviction  before  a  new  trial  can 
be  granted  on  the  ground  of  perjury,  had 
reference  to  Hoitz  v.  Schmidt,  12  Jones  & 
8.  327,  where  there  was  a  motion  in  the  ac- 
tion for  a  new  trial,  not  an  equitable  action 
to  avoid  the  judgment.  As  to  the  latter,  as 
we  have  seen,  it  is  said  perjury  is  not  a 
ground  of  action  at  all. 

Bloss  V.  Hull,  27  W.  Va.  503,  as  I  under- 
stand it,  is  of  the  same  nature.  Other 
cases  cited,  concluding  the  list,  are  either 
under  special  statutes,  or  do  not  refer  to 
such  a  situation. as  we  have  here,  or  have 
been  displaced  by  later  decisions. 

1  will  pot  pursue  the  matter  further.  If 
there  is  any  substantial  support  for  the  ad- 
herence to  the  early  decision  in  Stowell  v. 
Kldred.  supra,  I  am  unable  to  find  it. 

Thu5,  it  seems  the  court  after  twice,  just 
recently,  having  adopted  the  Throckmorton 
rule,  has  put  aside  the  opportunity  to  say 
directly  what  is  so  plainly  said  inferentially, 
that  the  early  case  is  overruled.  No  other 
case  stands  at  all  in  the  way  of  bringing 
this  court  into  full  harmony  with  the  judi- 
cial world. 

I  personally  reassert  the  rule  with  as 
much  force  as,  standing  alone.  I  can,  so  well 
stated  by  Mr.  Justice  Dodge  for  the  court  in 
Uecker  v.  Thiedt,  supra.  Fraud,  to  be  the 
basis  of  attack  upon  a  solemn  judgment  of 
a  court,  must  be  extrinsic,  and  have  direct- 
ly induced  the  judgment.  Hers  perjured 
testimony  creating  a  fictitious  condition  up- 
on which  the  court,  acted  ae  a  real  one.  re- 
sulting in  the  judgment,  is  not  sufficient. 

That  rule  might  now  and  then  render  a 
wrong  remediless,  but,  as  the  learned  Fed- 
eral court  and  many  of  the  state  courts 
have  said,  the  contrary  rule  is  fraught  with 
great  mischiefs,  for  it  would  render  strife 
by  means  of  judicial  instrumentalities  end- 
less. Hardly  a  hotly  contested  action  is 
tried  but  that  the  defeated  party  honestly 
believes  his  defeat  is  attribi^table  to  per- 
jured testimony  on  the  other  side.  In  that 
situation,  and  with  such  a  rule  as  I  con- 
tend against,  it  would  be  possible  for  con- 
test to  follow  contest,  as  the  Miune^iota 
court  aptly  said,  "ad  infinitum^  as  often  as 
the  matter  be  tried  and  a  judgment  ren- 
dered." 

The  foregoing  no  more  infracts  the  rule, 
**There  is  no  wrong  without  a  remedy," 
than,  as  said  by  Mr.  Justice  Shaw,  *'it  does 
the  one  that  fraud  vitiates  everything." 
As  in  the  latter  the  presumed  infallibility 
of  judgments,  after  ordinary  litigation  has 
run  its  course,  displaces  the  maxim,  by  es- 
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topping  the  party  from  setting  up  the 
fraud,  closing  the  mouth  on  one  side  and 
the  ear  on  the  other,  so  it  makes  right,  in 
contemplation  of  law,  what  independently 
of  it,  from  a  mere  ethical  standpoint.  i» 
wrong.  As  has  been  said,  "There  i?*  no 
wrong  without  a  remedy;"  but  there  is  no 
wrong,  in  legal  contemplation,  as  to  thut 
upon  which  the  law's  instrumentalities  luivt> 
set  their  seal,  in  the  ultimate,  of  right. 
Judicia  sunt  tanqucnn  juris  dicta,  et  pro 
veritate  iiocipiuntur. 

The  findings  of  the  trial  court  should  be 
approved,  but  the  judgment  reversed  be- 
cause the  proved  perjury  under  the  circum- 
stances is  not  relievable  in  the  manner 
sought. 

Petition  for  rehearing  denied  March  9, 
1909. 


CATilPORXIA  SUPRKME  OOITRT. 

SUMNER  CAHILL,  by  Guardian  ad  Litem, 
Appt.,      ^ 

V. 

E.  B.  ft  A.  L.  STONE  &  CX)MPAKY  et  aL, 
Respts. 

(163  Cal.  571,  96  Pac.  84.) 

Negligence  <—  dangerous    appliance  — 
children. 

1.  One  who,  in  constructing  a  railroad  in 
a  public  street,  rightfully  leaves  a  loaded 
push  car  standing  unfastened  and  unattend- 
ed upon  a  track,  may  be  liable  for  injury 
thereby  caused  to  a  child  not  guilty  of  con- 
tributory negligence,  who  has  been  permit- 
ted to  play  upon  it,  where  the  car  is  on  a 
grade  down  which,  if  it  starts,   it  cannot 

Suhject  Note,  —  Attractive  nuisance, 

I.  Introduction.  1096. 
II.  Origin  of  the  doctrine,    1100. 

III.  Basis  of  liability. 

a.  Intentional    injuries.    1107. 

b.  Implied  invitation,    1110. 

c.  Child  not  regarded  as   trespasser, 

1114. 

d.  Sic    utere    tuo    ut    aUenum    non 

Icdas,  1115. 

e.  Circumstances  showing  n^ligence, 

1115. 

IV.  Extent  of  application. 

a.  Attraction  on  private  premise*. 

1.  Dangerous   things   in  general. 

1124. 

2.  Explosives,   1127. 

3.  Lumber,     building     material, 

etc..     1129. 

4.  Dangerous  machinery  and  ap- 

pliances. 

(a)  In  general.    11.30. 

(b)  Standing  railroad  cars. 

11.36. 

(c)  Moving    cars    and    ve- 

hicles,  1139. 
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be  readily  stopped,  and  the  injury  is  caused 
by    the    child's    being   caught    and    crushed 
while  attempting  to  stop  the  ear  after  it  has 
been  set  in  motion  down  the  grade. 
Same  -^  loaded  push  car. 

2.  A  loaded  push  car  standing  upon  rails 
upon  which  it  may  be  easily  moved  by  chil- 
dren, and  of  sufficient  weight  to  crush  a  per- 
son over  whose  body  it  might  pass,  is  a 
dangerous  thing  for  children  to  be  allowed  to 
play  with. 

Same  -^  contributory    negligence  ~  in- 
fant. 

3.  There  is  no  conclusive  presumption  of 
law  that  a  twelve-year-old  boy  is  able  to 
foresee  the  danger  of  being  crushed  by  a 
loaded  push  car  which  he  and  other  chil- 
dren are  pushing  along  a  track,  or  that  he 
has  sufficient  wisdom  to  avoid  it;  at  least, 
not  in  the  face  of  an  averment  to  the  con- 
trary in  the  pleadings. 

Pleading  •»  oontrlbutory  negligence. 

4.  Contributory  negligence  is  matter  of 
defense  where  it  does  not  appear  upon  the 
face  of  the  complaint  or  by  the  evidence  of 
plaintiff. 

(May  15,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Alameda  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendants' 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Thomas  E.  Haven  and  Robert 
C.  Porter,  for  appellant : 

Defendant  had  knowledge  of  a  state  of 
facts  charging  him  with  a  duty  of  care  to- 
ward plaintiff. 

Sioux  City  &  P.  R.  Co.  v.  Stout.  17  Wall. 
657.  21  L.  ed.  745;  Barrett  v.  Southern  P. 
Co.  91  Cal.  296.  25  Am.  St.  Rep.  186,  27 
Pac.  666;  Callahan  v.  Eel  River  &  E.  R. 
Co.  92  Cal.  89,  28  Pac.  104;  Powers  v.  Har- 
low, 53  Mich.  507,  51  Am.  Rep.  154,  19  N, 
W.  257;  O'Leary  v.  Michigan  State  Teleph. 
Co.  146  Mich.  243,  109  N.  W.  434;  Mc- 
Allister V.  Seattle  Brewing  &  Malting  Co. 
44  Wash.  179,  87  Pac.  68. 

Plaintiff  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law. 

Union  P.  R.  Co.  v.  McDonald,  152  U.  S. 
262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619; 
Biggs  V.  Consolidated  Barb-Wire  Co.  60 
Kan.  217,  44  L.R.A.  656,  56  Pac.  4;  Missouri, 
K.  &  T.  R.  Co.  V.  Rodgers,  89  Tex.  675,  36 
8.  W.  243;  Smith  v.  North  Jersey  Street 
R,  Co.  78  N.  J.  L.  295,  67  Atl.  753;  Jenson 
V.  Will  &  F.  Co.  150  Cal.  398,  89  Pac.  113< 
Foley  V.  California  Horseshoe  Co.  115  Cal. 
184,  56  Am.  St.  Rep.  87,  47  Pac.  42;  Schier- 
hold  V.  North  Beach  &  M.  R.  Co.  40  Cal. 
453;  Union  P.  R.  Co.  v.  Dunden,  37  Kan.  1, 
14  Pac.  501;  O'Mara  v.  Hudson  River  R.  Co. 
38  N.  Y.  445,  98  Am.  Dec.  61. 

Messrs.  Reed  A  Nnsbaumer  and  B.  U. 
Grlfflna  for  respondents. 


IV.  a — continued. 

5.  Dangerous  places. 

(a)  In  general,  1140. 

(b)  Ponds,    reservoirs,    wa- 

ter   ways,    etc.,    1143. 

(c)  Railroad     tracks     and 

structures,    1150. 

(d)  Excavations,    1152. 

b.  Attractions  in  highway,  1154. 

c.  Unattractive  thing    in    attractive 

place,  1162. 

d.  Degree  of  care,  1163. 

e.  Proximate  cause,   1165. 

f.  Age  limit  for  application  of  doc- 

trine, 1165. 

J.  Introduction, 

During  the  last  thirty -five  years  the 
eourts  have  been  called  upon  many  times  to 
impose  liability  on  landowners  for  injuries 
to  trespassing  children  by  dangerous,  un- 
guarded machinery  or  agencies,  on  the  the- 
ory that  they  were,  to  the  knowledge  of  the 
owner,  attractive  to  the  children,  who,  un- 
able to  appreciate  their  peril,  were  thus 
lured  to  their  injury.  The  rule  adopted  in 
those  cases  favoring  liability  has  come  to 
be  known  as  the  "attractive  nuisance"  doc- 
trine, or  the  doctrine  of  the  turntable  cases. 
It  has  provoked  an  extended  discussion,  in 
which  tn<*re  has  been  some  show  of  temper 
as  well  as  sentiment. 

For  example.  Judge  Thompson,  in  hia  Law* 
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of  Negligence,  vol.  1,  §  1031,  says:  "It 
would  be  a  barbarous  rule  of  law  that  would 
make  the  owner  of  land  liable  for  setting  a 
trap  thereon,  baited  with  stinking  meat, 
so  that  his  neighbor's  dog,  attracted  by  his 
natural  instincts,  might  run  into  it  and  be 
killed;  and  which  would  exempt  him  from 
liability  for  the  consequences  of  leaving  ex- 
posed and  ungtuirded  on  his  land  a  danger- 
ous machine,  so  that  his  neighbor's  child, 
attracted  to  it  and  tempted  to  intermeddle 
with  it  by  instincts  equally  strong,  might 
thereby  be  killed,  or  maimed  for  life.  In 
view  of  what  has  preceded,  the  author  re- 
grets that  he  cannot  say,  as  he  said  in  his 
first  edition,  that  such  is  not  the  law.  He 
limits  himself  to  expressing  the  opinion  that 
it  ought  [not]  to  be  the  law,  and  to  citing 
with  commendation  the  few  decisions  which 
hold  that  it  is  [not]  the  law.  Nevertheless, 
a  few  decisions  of  enUghtened  and  humane 
courts  are  found,  more  or  less  tending  to  the 
conclusion  that  the  owner  of  any  machine  or 
other  thing  which,  from  its  nature,  is  es- 
pecially attractive  to  children,  who  are  like- 
ly to  attempt  %o  play  with  it  in  obedience 
to  their  childish  instincts,  and  yet  which  is 
especially  dangerous  to  them. — is  under  the 
duty  of  exercising  reasonable  care  to  the 
end  of  keeping  it  fastened,  guarded,  or  pro- 
tected so  as  to  prevent  them  from  injuring 
themselves  while  playing  or  coming  in  con- 
tact with  it."    He  also  refers  to  the  jurisdic- 
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Shaw,  J.,  delivered  the  opinion  of  the 
court : 

The  defendants  separately  demurred  to 
the  complaint,  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrers  were  sus- 
tained without  leave  to  amend.  Judgment 
was  given  for  the  defendants  thereon,  and 
plaintiff  appeals. 

The  action  is  to  recover  damages  for  in- 
juries sustained,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendants.  The 
only  questions  presented  are  whether  or  not 
the  facts  show  that  the  defendants  were 
chargeable  with  neglect  of  any  duty  owing 
by  them  to  plaintiff,  and  whether  or  not  the 
facts  stated  show  that  the  neglect  of  the 
plaintiff  caused  or  contributed  to  his  injury. 
The  following  is  a  statement  of  the  facts  al- 
leged: The  plaintiff,  at  the  time  of  the  acci- 
dent, was  twelve  years  of  age.  The  defend- 
ants were  constructing  a  railroad  track  in 
and  upon  one  of  the  public  streets  in  the 
city  of  Oakland.  The  track  was  laid  to  a 
point  near  the  crossing  of  Fifty -Sixth 
street.  It  was  placed  in  a  trench  some  2 
feet  deep,  with  sharp  banks  on  each  side, 
situated  about  2  feet  distance  from  the 
rails.  A  push  car  heavily  loaded  with  steel 
rails  was,  by  the  defendants,  negligently 
left  standing  on  this  track  in  the  street,  un- 
guarded by  any  person,  uninclosed,  unlocked, 
and  unfastened,  without  any  brake  or  device 
for  stopping  it  when   started.     It   was  of 


such  weight  that,  when  put  in  motion  even 
on  a  very  slight  grade,  it  could  not  be 
readily  stopped.  The  grade  of  the  track  at 
that  point  descended  slightly  toward  Fifty- 
Sixth  street.  This  was  in  the  center  of  a 
populous  residence  district  of  the  city  where 
many  children  lived.  The  lots  abutting  the 
street  opposite  where  the  car  stood  were  not 
inclosed,  and  children  were  accustomed  to 
congregate  there  for  play.  On  that  day,  and 
during  all  the  time  of  the  construction  of 
the  roadbed  and  track,  children  from  five 
to  fourteen  years  of  age,  with  the  knowl- 
edge and  consent  of  the  defendants,  were 
accustomed  to  congregate  upon  and  aroond 
said  push  car  and  play  upon  said  ear.  and 
defendants  then  well  knew  of  the  danger 
from  said  car  and  track  to  children  in  that 
vicinity.  The  plaintiff  lived  with  his  par- 
ents about  250  yards  distant  from  the  point 
where  the  car  was  left  on  the  track.  Other 
children  at  play  on  said  push  car  had  put 
it  in  motion.  ''Plaintiff  was  then  and  there  at- 
tracted to  said  car  by  its  said  condition  and 
appearance  and  said  surroundings  as  a  place 
of  play,  and  said  plaintiff  was  then  and 
there  too  young  and  inexperienced  to  foresee 
the  danger  therefrom,  and  plaintiff  then  and 
there  got  upon  said  ear  with  said  other 
children,"  and,  in  the  course  of  his  play  up- 
on the  said  car,  and  in  an  attempt  to  stop 
it  as  it  was  running  down  the  rails  upon 
which  it  had  been  left  sthanding  by  the  de- 
fendants, he  was  caught  between  the  side  of 


tions  in  which  liability  is  denied  as  jurisdic- 
tions in  which  property  is  put  above  hu- 
manity. 

In  Berry  v.  St.  Louis.  M.  &  S.  E.  R.  Co. 
214  Mo.  593,  114  S.  W.  27,  a  turntable  case, 
the  court,  in  reaffirming  the  soundness  of  the 
turntable  doctrine,  also  said:  *'It  seems  to 
us  good  law  and  good  ethics.  To  hold  other- 
wise would  be  to  exalt  mere  money  and 
property  and  put  down  humanity — would  be 
to  offend  against  little  ones;  and  there  is 
high  authority  for  the  proposition  that  it 
were  better  that  a  millstone  were  hung  about 
the  neck  for  drowning  purposes  than  that 
such  offense  be  given.'" 

On  the  other  hand,  in  Ryan  v.  Towar,  128 
Mich.  463,  26  L.R.A.  310,  92  Am.  St.  Rep. 
481,  87  N.  W.  644,  the  court  said:  "There  is 
no  more  lawless  class  than  children,  and 
none  more  annoy ingly  resent  an  attempt  to 
prevent  their  trespasses.  The  average  citi- 
zen has  learned  that  the  surest  way  to  be 
overrun  by  children  is  to  give  them  to  un- 
derstand that  their  presence  is  distasteful. 
The  consequence  is  that  thev  will  roam  at 
will  over  private  premises;  and,  as  a  rule, 
this  is  tolerated  so  long  as  no  damage  is 
(lone.  The  remedy  which  the  law  affords  for 
the  trifling  trespasses  of  children  is  inade- 
quate. Ko  one  ever  thinks  of  suing  them, 
and  to  attempt  to  remove  a  crowd  of  boys 
from  private  premises  by  gently  laying  on 
of  hands,  and  using  no  more  force  than 
19L.R.A.(N.S.) 


necessary  to  put  them  off,  would  be  a  roar 
ing  farce,  with  all  honor  to  the  juveniles.** 
In  commenting  on  this  language,  the  court, 
in  Edgington  v.  Burlington.  C.  R.  &  X.  R-  Co. 
116  Iowa,  410,  67  L.R.A.  561,  90  N.  W.  95, 
declared  that  it  was  sufficient  to  say  that  the 
hoodlums  so  described  found  no  immunity 
or  protection  in  the  law;  and,  as  the  court 
interpreted  it,  their  mental  acuteness  was 
open  to  no  discount  or  disparagement.  They 
knew  the  difference  between  right  and 
wrong,  and  understood  the  meaning  of  tres- 
pass as  well  as  the  property  owner.  Ordi- 
narily, they  were  at  no  loss  to  care  for  them- 
selves. They  disregarded  property  rights  for 
mere  love  of  mischief,  and  took  risks  out 
of  mere  bravado  or  in  conscious  defiance  of 
moral  or  legal  restraint.  When  a  boiy  was 
thus  injured,  we  might  pity  his  folly,  but 
justly  say,  as  the  law  said,  that,  having  in- 
telligently assumed  the  risk,  he  ought  not 
to  recover  damages. 

Great  alarm  has  been  shown  by  some  of 
the  courts  as  to  the  harmful  results  which 
might  be  expected  to  follow  the  adoption  of 
the  attractive  nuisance  doctrine,  and  the 
difficulties  that  would  be  experienced  in  ap- 
plying it.  But,  in  some  of  these  cases^  it  is 
evident  that  the  dangers  have  been  much 
overdrawn. 

In  Ritz  V.  Wheeling,  45  W.  Va.  267.  43 
L.R.A.  148,  31  S.  E.  993,  the  court  said  of 
the  Sto^t  Case,  infra,  the  first  of  the  tun- 
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the  car  and  the  bank  of  said  trench,  and  his 
foot  was  thereby  thrown  beneath  the  car 
wheel  and  badly  crushed.  He  sues  for  the 
damage  resulting  from  this  injury. 

The  contrary  not  being  alleged,  it  is  to  be 
assumed  that  the  defendants  had  the  lawful 
right,  under  permission  from  the  proper 
public  authorities,  to  lay  their  track  in  the 
streets,  and  leave  the  push  car  standing 
thereon.  The  car  being  thus  rightfully  in 
the  street,  the  plaintiff  had  no  right  to  go 
upon  it,  or  to  interfere  with  it  in  any  way, 
without  the  consent  of  the  defendants.  He 
would  have  been,  with  respect  to  the  car, 
technically  a  trespasser,  except  for  the  al- 
legation that  children  were  accustomed  to 
play  upon  it  with  the  knowledge  and  con- 
sent of  the  defendants. 

We  cannot  perceive  wherein  the  case  pre- 
sented by  the  complaint,  its  absolute  truth 
being  unqualifiedly  admitted  by  the  demur- 
rer, is  to  be  distinguished  from  the  line  of 
decisions  commonly  known  as  the  ''turn- 
table cases."  These  cases  rest  upon  the 
same  general  principle  as  those  which  hold 
liable  the  owner  of  premises  over  which  is 
a  path  which,  with  his  knowledge  and  con- 
sent, is  frequented  by  the  public,  and  in 
which  he  places  a  dangerous  and  concealed  I 
obstruction  which  causes  injury  to  a  person 
passing  along  the  path.  See  37  Century  Dig. 
cols.  390-393,  for  citations.  For  like  rea- 
sons, one  who  places  an  attractive  but  dan- 
gerous contrivance  in  a  place  frequented  by 


children,  and  knowing,  or  having  reason  to 
believe,  that  children  will  be  attracted  to  it 
and  subjected  to  injury  thereby,  owes  the 
duty  of  exercising  ordinary  care  to  prevent 
such  injury  to  them,  and  this  because  he  is 
charged  with,  knowledge  of  the  fact  that 
children  are  likely  to  be  attracted  thereto, 
and  are  usually  unable  to  foresee,  compre- 
hend, and  avoid  the  danger  into  which  he 
thus  knowingly  allures  them.  The  leading 
case  on  this  subject  in  this  state  is  Barrett 
V.  Southern  P.  Co.  91  Cal.  302,  25  Am.  St. 
Rep.  186,  27  Pac.  666,  where  it  was  said: 
''If  defendant  ought  reasonably  to  have  an- 
ticipated that,  leaving  this  turntable  un- 
guarded and  exposed,  an  injury  such  as 
plaintiff  suffered  was  likely  to  occur,  then 
it  must  be  held  to  have  anticipated  it,  and 
was  guilty  of  negligence  in  thus  maintain- 
ing it  in  its  exposed  position.  ...  A 
child  of  immature  years  is  expected  to  ex- 
ercise only  such  care  and  self-restraint  as 
belongs  to  childhood;  and  a  reasonable  man 
must  be  presumed  to  know  this,  and  re- 
quired to  govern  his  actions  accordingly. 
.  .  .  And  it  has  been  held  in  numerous 
cases  to  be  an  act  of  negligence  to  leave  un- 
guarded and  exposed  to  the  observation  of 
little  children  dangerous  and  attractive 
machinery  which  they  would  naturally  be 
tempted  to  go  about  or  upon,  and  against 
the  danger  of  which  action  their  immature 
judgment  opposes  no  warning  or  defense,"^ 
citing  cases.     The   same  doctrine   was  af- 


table  cases,  that  it,  "if  carried  to  the  length 
to  which  it  is  sought  to  be  carried,  would 
exact  of  every  property  owner  the  utmost 
watchfulness,  vigilance,  and  expenditure  to 
guard  against  hurt  to  children,  else  he 
would  be  every  moment  in  danger  of  ruin- 
ous damages.  It  attacks  the  rights  of  free 
use  of  one's  property  in  lawful  business.  A 
railroad  liable  because  it  happened  to  leave 
a  turntable  unlocked,  as  turntables  often  are, 
on  its  own  track, — a  necessary  appliance  in 
a  lawful  business!  Ought  a  farmer  to  be 
liable  for  failing  to  put  a  picket  fence 
around  his  pond,  necessary  for  his  cattle? 
If  he  does  not,  some  little  boy  will  climb  the 
fence  into  the  farmer's  field,  drown  in  the 
pond,  and  the  farmer  is  sued  on  the  same 
pfinciple.  The  dam  that  contains  water  to 
turn  the  mill  wheel,  having  a  path  around 
it,  shaded  with  willows,  is  very  alluring  to 
the  child  and  the  man.  Must  the  miller  en- 
close it?  The  canal,  with  its  towpath  and 
frogs,  is  very  attractive  to  the  little  boy  or 
girl,  and  dangerous,  too.  If  a  child  drown 
in  it  is  the  company  liable?  How  many 
more  instances  of  things  useful  in  lawful 
business,  and  withal  very  attractive  to  chil- 
dren, and  very  dangerous,  might  be  put? 
And  the  rule  contended  for  says  that  if  the 
thing  causing  the  injury  be  attractive  or  se- 
ductive, the  liability  attends  it.  How  many 
things  are  or  may  be  so  to  children?  'A 
child's  will  is  the  wind's  will.'  Almost 
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everything  will  attract  some  child.  Tha 
pretty  horse,  or  the  bright  red  mowing  ma- 
chine, or  the  pond  in  the  farmer's  field,  the 
mill  pond,  canal,  the  railroad  cars,  the  mov- 
ing carriage  in  the  street,  electric  works, 
and  infinite  other  things  attract  the  child, 
as  well  as  the  city's  reservoir.  To  what 
things  is  the  rule  to  be  limited?  And  where 
will  not  the  curiosity,  the  thoughUessness, 
and  the  agile  feet  of  the  truant  boy  carry 
him?  He  climbs  into  the  high  bam  and  the 
high  cherry  tree.  Are  they,  too,  to  be 
watched  and  guarded  against  him?" 

In  Twist  V.  Winona  &  St.  P.  R.  Co.  39 
Minn.  164,  12  Am.  St.  Rep.  626,  39  N-.  W. 
402,  the  court  said  that  some,  of  the  cases 
had  undoubtedly  gone  too  far.  By  adopting 
the  extreme  or  extraordinary  standard  of 
duty  on  the  part  of  the  landowner,  on  the 
one  side,  and,  on  the  other  side,  by  attribut- 
ing the  conduct  of  all  children  to  their  child- 
ish instincts,  so  as  to  exempt  them  from  the 
charge  of  contributory  negligence  regardless 
of  age  or  mental  capacity,  it  was  obvious 
that  the  rule  of  the  turntable  cases  was  ca- 
pable of  indefinite  and  unbounded  applica- 
bility. To  the  irrepressible  spirit  of  curiosi- 
ty and  intermeddling  of  an  average  boy  there 
was  no  limit  to  the  objects  that  could  be 
made  attractive  playthings.  In  the  exercise 
of  his  youthful  ingenuity  he  could  make  a 
plaything  out  of  almost  everything,  and  then 
so  iwe  it  as  to  expose  himself  to  danger. 
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firmed  in  Callhhan  v.  Eel  River  &  K.  R.  Co. 
1»2  Cal.  89.  28  Pac.  104.  See  21  Am.  &  Eng. 
Enc.  Law,  p.  474,  for  a  full  citation  of 
cases.  The  rule,  of  course,  is  not  to  be  con- 
fined to  turntables,  but  applies  to  any  at- 
tractive and  dangerous  machinery  so  placed. 
1  Kinkead,  Torts,  §  26;  2  Cooley,  Torts,  3d 
ed.  p.  1270. 

It  is  true  that,  in  this  state,  the  rule  has 
been  strictly  limited  to  the  particular  char- 
acter of  cases  mentioned  in  the  Barrett 
Case.  In  Peters  v.  Bowman,  115  Cal.  349,  56 
Am.  St.  Rep.  106,  47  Pac.  113,  598,  wherein 
it  was  held  that  the  owner  of  a  lot  was  not 
liable  for  the  death  of  a  boy  drowned  in  a 
pond  on*  his  premises,  Mr.  Justice  McFar- 
lund,  speaking  of  the  so-called  "turntable 
cases,"  says:  ''The  rule  as  thus  applied  rest- 
ed on  the  ground  that  the  immature  judg- 
ment of  a  young  child  could  not  well  deter- 
mine or  provide  against  the  danger  of  med- 
dling with  such  machinery,  and  that  there- 
fore the  railroad  company  was  liable  for 
legal  ne^igenoe  in  erecting  it  and  leaving  it 
exposed  as  an  attraction  to  children,  and  a 
temptation  to  them  to  intermeddle  with  it." 
It  is  further  stated  that  the  principle  of 
these  ''turntable  cases,"  while  well  estab- 
lished in  this  state,  is  an  exception  to  the 
general  rule  that  the  owner  of  land  is  under 
no  legal  duty  to  keep  it  in  safe  condition  for 
others  than  those  whom  he  invites  there. 

It  is  claimed  by  the  respondents  that 
later  cases  have  practically  repudiated  the 


rule.  An  examination  of  the  decisions,  how- 
ever, discloses  the  fact  that  in  each  ca^ 
there  was  some  feature  by  which  it  is  dis- 
tinguishable from  cases  similar  to  Barrett  v. 
Southern  P.  Co.,  supra,  and  also  from  the 
case  at  bar.  The  case  of  George  v.  Los  An- 
geles R.  Co.  126  Cal.  357,  46  L.R.A.  829,  77 
Am.  St.  Rep.  184,  58  Pac.  819,  is  much  relied 
upon  as  a  case  holding  to  the  contrary.  It 
is  somewhat  difficult  to  agree  to  the  state- 
ment made  in  that  case,  that  the  two  in- 
structiona  there  considered  were  not  con- 
tradictory of  each  other,  but,  conceding  that 
they  are  not  conflicting,  it  is  apparent  that 
the  instruction  chiefly  relied  on  by  respond- 
ents included  some  acts  of  due  care  on  the 
part  of  the  defendants  in  that  case  whieh 
do  not  appear  to  have  been  exercised  by  re- 
spondents hero.  In  that  ease  a  boy  was  in- 
jured while  playing  upon  trailer  cars  al- 
lowed by  the  defendant  to  stand  on  the 
railroad  track  in  a  street  in  the  city  of 
Pasadena.  The  jury  were  instructed  that  if 
they  found  that  the  cars  were  held  by 
brakes  of  the  ordinary  kind,  set  in  a  manner 
to  hold  them  unless  loosened  by  someone, 
and  that  the  only  danger  connected  with 
the  car  was  one  open  to  the  observation, 
and  which  could  be  comprehended  by  a  boy 
of  ptaintiiTs  age  and  of  average  intelligence, 
the  plaintiff  could  not  recover.  One  of  the 
conditions  of  the  instruction  was  that  the 
jury  should  find,  as  it  did,  that  the  defend- 
ant had  exercised  care  and  set  the  brakes 


If  all  this  was  to  be  charged  to  natural 
childish  instincts,  and  the  owners  of  proper- 
ty were  to  be  required  to  anticipate  and 
guard  against  it,  the  result  would  be  that 
it  would  be  unsafe  for  a  man  to  own  proper- 
ty; and  the  duty  of  the  protection  of  chil- 
dren would  be  charged  upon  every  member 
of  the  community  except  tne  parents  or  the 
children  themselves.  The  plaintiff  was  de- 
nied recovery  in  this  case  on  the  ground  of 
contributory  negligence  upon  the  part  of 
the  injured  child,  who  was  over  ten  years  of 
age. 

"We  did  not  mean  by  this,"  said  the  court 
in  wStendal  v.  Boyd,  67  Minn.  279,  69  N.  W. 
899,  "that  we  would  not  apply  the  doctrine 
to  any  but  'turntable  cases,'  but  mere- 
ly that  we  would  not  extend  the  doctrine 
to  cases  which',  upon  their  facts,  do  not 
come  strictly  and  fully  within  the  principle 
upon  which  those  cases  rest.  We  would  not 
extend  it  to  an  ordinary  case  of  a  landowner 
merely  allowing  a  pool  or  pond  of  water  to 
stand  on  a  vacant  lot.  To  bring  a  case  of 
such  a  pond  within  the  principle  of  these 
cases  it  would  have  to  be  exceptional  and 
peculiar    in    its   circumstances." 

In  Friedman  v.  Snare  &  T.  Co.  71  N".  J. 
L.  605,  70  L.R.A.  147.  108  Am.  St.  Rep. 
764,  61  Atl.  401,  2  A.  &  E.  Ann.  C'as.  497, 
the  court  said  a  very  practical  difficulty 
that  confronted  the  attempt  to  lay  down 
anv  legal  rule  that  depended  for  its  limita- 
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tions  upon  the  attractiveness  of  objects  to 
children  of  tender  years  lay  in  the  extreme 
improbability  that  any  man,  however  pru- 
dent, would  be  able  to  foresee  what  might 
or  might  not  be  attractive  to  children. 

In  Conrad  v.  Baltimore  &  O.  R.  Co.  (W. 
Va.)  16  L.ILA.(N.S.)  1129,  61  S.  E.  44, 
the  court  said:  "We  are  not  unmindful  of 
the  peculiarities  and  frailties  of  children, 
nor  insensible  of  the  imperious  duty,  founded 
upon  considerations  of  humanity  and  public 
policy,  to  throw  around  them  every  just 
and  wholesome  safeguard:  and  it  would  he 
highly  repugnant  to  our  sympathies  and 
natural  impulses  to  withhold  from  a  crip- 
pled child  any  possible  right  the  law  gives 
him ;  but  it  is  not  the  province  of  courts  to 
make  laws,  or  give  rights  not  conferred  by 
law,  and  we  could  not  do  so  in  this  instance 
without  enunciating  a  principle  which,  car- 
ried to  its  logical  results,  would  impose  an' 
extensive  and  burdensome  restraint  upon  the 
dominion  of  owners  over  their  own  proper- 
ty." 

The  courts  denying  the  soundness  of  th« 
attractive  nuisance  doctrine  do  not  as.sert 
that  the  children  should  look  after  them- 
selves, but  the  position  taken  in  these  ca«e?*  i-^ 
that  parents  have  the  duty  primarily  of 
looking  after  children,  and  that  society  has 
a  right  to  expect  that  it  will  be  performed, 
and  to  act  accordinglv.  lamurri  v.  Saginaw 
City  Gas  Co.  148  Mich.  27,  111  X.  W.  884. 
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so  that  the  car  would  be  held  in  place.  In 
the  present  case  the  alleviation  is  that  the 
far  was  negligently  left  unguarded,  un- 
inclosed,  unlocked,  and  unfastened.  The 
distinction  is  pointed  out  in  Loftus  v.  De- 
liaiK  133  Cal.  217,  65  Pac.  379.  It  is  that 
the  "turntable  cases"  rest  in  part  upon  the 
proposition  that  the  danger  created  by  the 
act  of  the  -owner  could  be  easily  removed 
by  the  simple  devise  of  locking  or  fastening 
the  dangerous  machinery,  and  that,  while 
the  owner  of  such  machinery  is  not  held  to 
the  exercise  of  great  care  in  protecting  it 
against  the  trespasses  of  children,  it  is  re- 
quired to  exercise  ordinary  care  to  that  end. 
In  Studer  v.  Southern  P.  Co.  121  Cal.  404, 
66  Am.  St.  Rep.  39,  53  Pac.  942,  the  court 
was  not  considering  the  effect  of  the  alle- 
gations of  a  complaint  admitted  to  be  true 
by  a  demurrer,  and  averring  that  the  de- 
fendant was  negligent,  and  that  the  child 
was  too  young  and  inexperienced  to  fore- 
see the  danger,  but  was  considering  the  con- 
ceded fact  that  the  boy  was  of  ordinary 
capacity  anrd  intelligence,  and  the  undis- 
puted e\idence  which  the  trial  court  had 
held  sufficient  to  establish  contributory  neg- 
ligence on  his  part.  Many  other  cases  are 
cited  by  the  respondents  in  which  similar 
questions  arising  upon  the  evidence  were 
considered,  and  in  which  it  was  held  that, 
under  the  proof  made,  the  child  was  guilty 
of  contributory  negligence  either  in  exposing 


liimself  to  the  danger  or  in  failing  to  avoid 
it.  Tucker  v.  New  York  C.  &  H.  R.  R.  Co. 
136  N.  Y.  668,  33  N.  E.  335;  Merry  man  v. 
Chicago,  R.  I.  &  P.  R.  Co.  85  Iowa,  634,  52 
X.  W.  545;  Carson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  96  Iowa,  583,  65  N.  W.  831;  Brown  v. 
European  &  N.  A.  R.  Co.  58  Me.  384;  Twist 
V.  Winona  &  St.  P.  R.  Co.  39  Minn.  164, 
12  Am.  St.  Rep.  626,  39  N.  W.  402;  Kau- 
meier  v.  City  Electric  R.  Co.  116  Mich.  306, 
40  L.RJL.  385,  72  Am.  St.  Rep.  525,  74  N. 
W.  481.  It  is,  of  course,  possible  in  any 
case  that  the  evidence  may  show  that  a 
child  of  twelve  years  of  age  is  guilty  of 
contributory  negligence.  It  is  not  at  all 
improbable  that  the  evidence  in  this  case 
would  be  strongly  to  that  effect.  The  de- 
fendants did  not  see  fit  to  await  the  coming 
in  Of  the  evidence,  but  interposed  a  demur- 
rer which  admits  the  truth  of  the  allega- 
tions of  the  complaint.  The  cases  involv- 
ing a  consideration  of  the  effect  of  undis- 
puted evidence  showing  negligence  on  the 
part  of  the  child  or  evidence  upon  which  a 
jury  has  so  decided  are  not  applicable  to  the 
present  case. 

It  is  contended  that  the  car  was  not  in  it- 
self dangerous,  and  Kaumeier  v.  City  Elec- 
tric R.  Co.  supra,  is  cited  as  holding  this 
proposition.  It  may  be  admitted  that  such 
a  car  would  not  be  dangerous  when  not  in 
motion.  The  same  is  generally  true  of  any 
ordinary  machinery.     But  we  cannot  agree 


In  Uthermohlen  v.  Bogg's  Run  Co.  50  W. 
Va.  467,  55  L.R.A.  911,  88  Am.  St.  Rep.  884, 
40  S.  £.  410,  the  court  said  that  the  doc- 
trine of  the  turntable  cases  shifted  the  duty 
of  watchfulness  and  care  from  the  shoulders 
of  parents,  where  the  Creator  had  placed  it, 
to  the  shoulders  of  the  landowners  using 
their  property  to  make  a  living;  and  thus 
materially  detracted  from  the  full  ownership 
of  property,  sacred  under  the  Constitution. 
It  was  an  infringement  upon  the  right  of 
propertj'. 

In  some  of  the  cases  holding  that  there  is 
no  rule  of  the  common  law  upon  which  the 
doctrine  can  be  founded,  it  is  suggested 
that  the  proper  remedy  is  a  resort  to  the 
legislature. 

In  Walker  v.  Potomac,  F.  &  P.  R.  Co. 
(Pannill  v.  Potomac,  F.  k  P.  R.  Co.)  106 
Va.  226,  4  L.R.A.  (N.S.)  80.  115  Am.  St.  Rep. 
i)71,  63  S.  £.  113,  8  A.  &  £.  Ann.  Cas.  862, 
the  court  said  that  the  common  law  applied 
alike  to  all  landowners  under  like  condi- 
tions, and  that  it  would  be  an  anomaly  to 
hold  that  a  doctrine  or  rule  of  common  law 
which  had  its  origin  before  there  were  ei- 
ther railroads  or  turntables  applied  only  to 
railroad  companies  in  the  use  of  their  lands 
on  which  they  had  dangerous  machinery. 
While  the  courts  should  and  did  extend  the 
application  of  the  common  law  to  the  new 
eunditions  of  advancing  civilization,  they 
might  not  create  a  new  principle  or  abro- 
gate a  known  one.  If  new  conditions  could 
19  L.R.A.  (X.S.) 


not  be  properly  met  by  the  application  of 
existing  laws,  the  supplying  of  the  needed 
laws  was  the  province  of  the  legislature,  and 
not  of  the  judicial  department  of  the  gov- 
ernment. The  legislature  could  change  the 
common  law  as  far  as  it  might  be  necessary 
to  regulate  the  use  of  tum&bles  and  other 
dangerous  appliances,  and  leave  untouched 
the  common-law  rights  of  the  ordinary  land- 
ed proprietor. 

In  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91 
Tex.  63,  38  L.R.A.  673,  66  Am.  St.  Rep.  869, 
41  &.  W.  62,  the  court  said,  in  referring  to 
the  turntable  cases:  "The  difficulty  about 
these  cases  is  that  they  either  impose  upon 
owners  of  property  a  duty  not  before  im- 
posed by  law,  or  they  leave  to  a  jury  to  find 
legal  negligence  in  cases  where  there  is  no 
legal  duty  to  exercise  care.  In  these  cases 
the  courts,  yielding  to  the  hardships  of  indi- 
vidual instances  where  owners  have  been 
guilty  of  moral,  though  not  legal,  wrongs, 
in  permitting  attractive  and  dangerous  turn- 
tables and  water  holes  lo  remain  unguard- 
ed on  their  premises  in  populous  cities,  to 
the  destruction  of  little  children,  have  passed 
beyond  the  safe  and  ancient  landmarks  of 
the  common  law,  and  assumed  legislative 
functions  in  imposing  a  duty  where  none  ex- 
isted." 

Before  entering  upon  a  further  discussion 
of  the  subject  of  attractive  nuisances,  at- 
tention should  be  called  to  the  fact  that, 
under  the  common  law,  there  was  aa  excep- 
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to  the  proposition  that  a  car  set  upon  rails, 
upon  which  it  may  easily  be  moved  by  chil- 
dreUy  and  of  sufficient  weight  to  crush  a 
person  over  whose  body  it  might  pass,  is  not 
a  dangerous  thing  for  children  to  be  allowed 
to  play  with.  They  have  an  instinctive  de- 
sire to  see  machinery  in  motion,  and  take 
delight  in  riding,  and,  if  they  have  access 
to  anything  upon  wheels,  they  will  usually 
set  it  going  if  able  to  do  so,  especially  if 
they  can  ride  upon  it  themselves.  In  the 
''turntable  cases"  the  turntable  would  be 
harmless  if  left  at  rest.  The  danger  arises 
from  the  propensity  of  children  to  set  it  in 
motion.  The  car  in  question  was  dangerous 
for  the  same  reason.     . 

It  is  claimed  that,  as  the  boy  was  twelve 
years  of  age,  he  must  be  considered  capable 
of  exercising  care  for  his  own  protection, 
and  chargeable  with  negligence  to  the  same 
extent  as  a  mature  person.  There  is  no  pre- 
cise age  at  which,  as  a  matter  of  law,  a 
child  is  to  be  held  accountable  for  all  his 
actions  to  the  same  extent  as  one  of  full 
age.  Consolidated  City  A;  C.  P.  R.  Co.  v. 
Carlson,  58  Kan.  66,  48  Pac.  635.  In  that 
case  it  is  said:  "The  question  as  to  the 
capacity  of  a  particular  child  at  a  particular 
time  to  exercise  care  in  avoiding  a  partic- 
ular danger  is  one  of  fact,  falling  within 
the  province  of  the  jury  to  determine.''  The 
child  there  referred  to  was  ten  years  of  age. 
In  Biggs  V.  Consolidated  Barb-Wire  Co.  60 
Kan.  223,  44  L.R.A.  655,  56  Pac.  4,  the  same 
rule  was  applied  to  a  boy  of  fourteen  years, 
the  court  saying:     ''We  cannot  say,  as  a 


matter  of  law,  at  what  age  a  boy  would  be 
possessed  of  aueh  intelligence,  foresight,  and 
judgment  as  to  charge  him  with  contribu- 
tory negligence  in  a  case  like  the  present.* 
In  the  case  at  bar,  the  question  of  plaintiff's 
possession  of  sufficient  intelligence  and  fore- 
sight is  foreclosed,  so  far  as  the  pleading  Is 
concerned,  by  the  allegation  that  ''be  was 
too  young  and  inexperienced  to  foresee  the 
danger."  It  may  be  conceded  that  many 
boys  of  the  age  of  twelve  years  would  have 
perceived  the  danger  attending  the  acts  of 
the  plaintiff  which  led  to  his  injury.  There 
is,  however,  no  conclusive  presumption  that 
a  twelve-year-old  boy  is  able  to  foresee  such 
danger,  or  that  he  has  sufficient  wisdom  to 
avoid  it.  The  question  is  one  of  fact,  to  be 
shown  by  the  evidence,  and  is  not  to  be 
presumed  in  the  face  of  an  averment  to  the 
contrary.  Jenson  v.  Will  &  F.  Co.  150  Cal. 
408,  89  Pac.  113;  Foley  v.  Oftlifornia  Horse- 
shoe Co.  115  Cal.  190,  194,  56  Am.  St.  Rep. 
87,  47  Pac.  42.  If  the  defendants  had  gone 
to  trial  and  awaited  the  production  of  ctI- 
dence  upon  the  subject^  it  may  be  that  con- 
tributory negligence  would  have  been  clear- 
ly shown.  But,  by  the  allegations  of  the 
complaint,  upon  which  they  chose  to  rest 
their  case,  no  such  negligence  appears.  Con- 
tributory negligence  is  matter  of  defense, 
where  it  does  not  appear  upon  the  face  of 
the  complaint,  or  by  the  evidence  for  the 
plaintiff. 

The  judgment  is  reversed. 

We  concur:  Angellottl,  J.;  Sl099.  J. 


tion  to  the  owner's  nonliability  to  persons 
entering  without  his  permission  where  he 
made  a  change  in  the  condition  of  his  land 
adjacent  to  a  public  highway,  so  as  to  en- 
danger the  safety  of  travelers  who  might, 
without  fault  on  their  part,  accidentally 
stray  from  the  highway.  This  is  adverted 
to  in  WiiBELmo  A  L.  E.  R.  Co.  v.  Habvey, 
and  8WABTB  v.  Akron  Watbb  Wobks  Co., 
and  must  not  be  confused  with  the  subject 
of  attractive  nuisances.  Cases  of  injuries 
to  children  turning  upon  the  fact  that  the 
dangerous  condition  of  the  land  was  adja- 
cent to  the  highway  are  not  included  in 
the  note. 

MI.  Origin  of  the  doctrine. 

All  courts  point  to  Lynch  v.  Nurdin,  1 
Q.  B.  29,  decided  in  1841,  as  the  pioneer  case 
on  what  has  now  come  to  be  known  as  the 
attractive  nuisance  doctrine;  but  not  until 
the  first  turntable  case  had  been  decided  by 
the  Supreme  Court  of  the  United.  States, 
in  1873,  was  there  any  extended  discussion 
of  the  questions  involved  in  that  doctrine. 

In  the  original  turntable  case  (Stout  v. 
Sioux  City  &  P.  R.  Co.  Fed.  Cas.  No. 
13.503,  second  trial  in  2  Dill.  294,  Fed.  Cas. 
No.  13,504),  the  turntable  was  constructed 
in  the  ordinary  manner,  and  was  located  in 
19L.R.A.(N.S.) 


a  hamlet  of  about  100  persons,  on  uninclosed 
ground  belonging  to  the  railroad  company, 
about  one  quarter  of  a  mile  distant  from  its 
depot  house.  The  plaintiff,  a  six-year-old 
boy  who  lived  with  his  parents  about  three 
quarters  of  a  mile  distant  from  the  tum- 
tftble,  was  injured  while  at  play  on  the  turn- 
table. The  complaint  was  based  upon  the 
theory  that  the  turntable,  as  it  was  con- 
structed, was  of  a  dangerous  nature  and  char- 
acter when  unlocked  and  unguarded,  and 
that,  being  in  a  place  much  resorted  to  by 
the  public,  and  where  children  were  wont 
to  go  and  play,  it  was  the  duty  of  the  de- 
fendant to  keep  the  same  securelv  locked  or 
fastened  so  as  to  prevent  it  from  being 
turned  or  played  with  by  children,  or  to  keep 
the  same  guarded  so  as  to  prevent  injuries 
to  them. 

A  recovery  in  favor  of  the  plaintiff  in  2 
Dill.  294.  Fed.  Cas.  No.  13,504,  was  affirmed 
in  17  Wall.  657.  21  L.  ed.  745.  Mr.  Justice 
Hunt,  in  writing  the  opinion  of  the  court, 
after  declaring  that  the  fact  that  a  turn- 
table was  a  dangerous  machine,  likely  to 
cause  injury  to  children  who  resorted  to 
it,  might  fairly  have  been  inferred  from  the 
injury  which  actually  ocurred,  and  that  the 
jury  was  justified  in  believing,  upon  evi- 
dence, that  children  had  been  at  play  upon 
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IdCHAEL  McPADDEN,  Jr.,  et  al.,  Appts. 

(79  Conn.  367,  65  Atl.  157.) 

Master  —  independent  contractor  —  re- 
moTal  of  building. 

1.  Neither  one  who  purchases  a  building 
to  be  torn  down  and  removed  from  the  prem- 
ises, and  who  is  a  suitable  person  for  the 
purpose,  nor  his  agents,  is  a  servant  of  the 
landowner,  so  is  to  render  him  liable  for 
their  negligent  oonduct  in  the  performance 
of  the  work. 

Same  ~  care  —  Immateriality. 

2.  Whether  or  not  a  landowner  used  due 
and  proper  care  in  selecting  one  to  whom  to 
sell  a  building  to  be  removed  from  his  land 
is  immaterial  if  the  person  is  found  to  have 
been  competent  in  fact. 

Unsafe    premises  —  protection    against 

children. 

S.  Persons  engaged  in  the  demolition  of  a 
building  which  is  left  with  standing  chim- 
neys on  Saturday  night  are  not,  although  the 
buildings  is  uninclosed,  bound  to  anticipate 
that  children  may,  during  the  next  day,  tres- 
pass upon  the  property  undermine  the  chim- 
neys, and  be  injured  by  their  fall,  so  as  to  be 
bound  to  protect  against  such  an  occurrence. 
Erldence  «-  immateriality. 

4.  Upon  the  question  of  the  safety  of 
chimneys  left  standing  during  the  demoli- 
tion of  a  building,  evidence  is  immaterial 
that    a    person,    in    passing    the    building. 


walked  on  the  opposite  side  of  the  street  be- 
cause he  was  afraid  the  chimney  would  fall. 
Trial  —  questions  to  witness  •»  Immate- 
rial error. 

6.  Mere  refusal  to  enforce  formal  rules  for 
the  questioning  of  witnesses  is  not  ground 
for  new  trial  where  no  material  harm  is 
done  to  the  objecting  party. 

(December  18,  1906.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Fairfield 
County  in  plaintifiTs  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Reversed. 

Statement  by  Hamersley,  J.: 

Action  to  recover  damages  for  injuries  to 
the  plaintiff's  intestate,  resulting  in  his 
death,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants,  brought  to  the 
superior  court  in  Fairfield  county,  and  tried 
to  the  jury  before  Roraback,  J.  Verdict  and 
judgment  for  the  plaintiff  for  $750,  and  ap- 
peal by  the  defendants,  claiming  error  in  the 
rulings  of  the  court  during  the  trial,  in  the 
denial  of  their  requests  to  charge,  and  in  the 
diarge  of  the  court. 

The  judgment  appealed  from  was  ren- 
dered upon  a  retrial  of  the  cause.  See  78 
Conn.  276,  61  Atl.  1069.  The  defendants 
Patrick  Heery  and  Martin  Whalen  made  a 
joint  defense,  and,  in  their  answer,  denied 
material  allegations  in  the  complaint;  more- 
over they  alleged  that  the  plaintiff's  intes- 


the  turntable  on  other  occasions,  that  they 
would  probably  resort  to  it,  and  that  the 
defendant  should  have  anticipated  that  such 
would  be  the  case,  said  that  this  could  cer- 
tainly have  been  prevented  by  locking  the 
turntable,  which  could  have  been  done  at 
an  inconsiderable  expense.  Thus  reasoning, 
the  jury  would  have  reached  the  conclusion 
that  the  defendant  had  omitted  the  care  and 
attention  it  ought  to  have  given,  and  that 
it  was  negligent,  and  that  its  negligence 
caused  the  injury  to  the  plaintiff.  Though 
the  evidence  was  not  strong,  and  the  negli- 
gence was  slight,  the  court  was  not  able  to 
say  that  there  was  not  evidence  sufficient 
to  justify  the  verdict. 

Four  cases  were  relied  on  as  authorities 
for  the  position  taken  by  the  court,  that  the 
plaintifrs  right  of  recovery  was  not  affected 
hj  the  fact  that  he  was  a  trespasser  at  the 
time  of  the  accident.  These  cases  were 
Lynch  v,  Nurdin,  supra;  Birge  v.  Gardiner, 
19  Conn.  607,  60  Am.  Dec.  261;  Daley  v. 
Norwich  &  W.  R.  Co.  26  Conn.  691,  68  Am. 
Dec.  413,  and  Bird  v.  Holbrook,  4  Bing.  628, 
and  these  cases  have  been  cited  many  times 
since  in  support  of  the  attractive  nuisance 
doctrine. 

In  Lynch  v.  Nurdin,  supra,  the  pioneer 
case,  the  defendant  left  his  horse  and  cart 
19L.R.A.(N.S.) 


in  the  highway.  The  plaintiff,  a  boy  under 
seven  years  of  age,  in  the  absence  of  the 
cartman,  got  upon  the  cart,  and  another 
boy  led  the  horse  on.  The  plaintiff,  who,  at 
that  time,  was  getting  off  the  shaft,  fell, 
and  was  run  over  by  the  wheel,  and  had  his 
leg  broken.  It  was  held  that  the  fact  that 
the  plaintiff  was  a  trespasser  would  not 
deprive  him  of  his  remedy.  Lord  Denman, 
Ch.  J.f  said:  "But  the  question  remains, 
Can  the  plaintiff,  then,  consistently  with 
the  authorities,  maintain  his  action,  having 
been  at  least  equally  in  fault?  The  answer 
is  that,  supposing  that  fact  ascertained  by 
the  jury,  but  to  this  extent,  that  he  merely 
indulged  the  natural  instinct  of  a  child  in 
amusing  himself  with  the  empty  cart  and 
deserted  horse,  then  we  think  that  the  de- 
fendant cannot  be  permitted  to  avail  him- 
self of  that  fact.  The  most  blamable  care- 
lessness of  his  servant  having  tempted  the 
child,  he  ought  not  to  reproach  the  child 
with  yielding  to  that  temptation.  He  has 
been  the  real  and  only  cause  of  the  mis- 
chief. He  has  been  deficient  in  ordinary 
care;  the  child,  acting  without  prudence  or 
I  thought,  has,  however,  shown  these  qualities 
I  in  as  great  a  degree  as  he  could  be  expected 
[  to  possess  them.     His  misconduct  bears  no 
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tate  was  a  trespasser  on  their  premises,  and 
that,  if  said  premises  were  in  a  dangerous 
condition,  they  were  rendered  so  by  the 
acts  of  the  plaintiff's  intestate,  or  other 
trespassers,  and  that  such  acts  were  the 
occasion  of  the  injury  to  him.  The  defend- 
ant Michael  McPadden  made  a  separate  de- 
fense through  a  separate  counsel,  and,  prior 
to  the  second  trial,  filed  a  substituted  an- 
swer. This  answer  contains  a  denial  of  the 
material  allegations  of  the  complaint,  and, 
by  way  of  a  second  defense  in  the  nature  of 
a  plea  ii^bar.  alleges  the  following  facts: 
(1)  On  May  3d,  1903,  McPadden  was  the 
owner  of  the  lot  of  land  described  in  the 
complaint.  (2)  On  April  28,  1903,  McPad- 
den sold  to  the  defendant  Heery,  for  a  val- 
uable consideration,  a  two-story  frame 
building  standing  upon  said  premises,  and 
surrendered  to  him  the  possession  and  con- 
trol thereof,  (3)  Said  Heery  was  a  suit- 
able person  to  whom  to  sell  said  building, 
and  he  agreed  to  remove  the  same  in  a  safe 
manner,  and  within  a  reasonable  time;  and, 
on  the  day  following  the  purchase,  he  be- 
gan to  demolish  the  building,  and  remove 
it  from  McPadden's  lot.  (4)  Said  building 
was  in  a  safe  condition,  capable  of  being 
taken  down  and  removed  without  danger  to 
any  person ;  and.  in  its  character  and  situa- 
tion, would  not  be  a  source  of  danger  in  the 
process  of  such  demolition  and  removal. 
(5)  McPadden  did  not  reserve,  or  exercise, 
any  control  over  said  work,  or  in  the  se- 


lection of  the  servants  and  agent. «  of  f^id 
Heery  by  whom  said  work  was  in  fad  per- 
formed. (6)  The  acts  and  omi8sionF  com- 
plained of  were  not  rendered  necessary  in 
the  proper  demolition  and  removal  of  said 
building,  but  any  dangerous  conditions  ex- 
isting on  said  3d  day  of  May.  1903.  and 
caused  by  the  state  of  said  building  or 
parts  thereof,  and  by  its  alleged  unguarded 
condition,  were  created  solely  by  the  mode 
of  performing  said  work  of  demolition  and 
removal,  in  which  the  defendant  McPadden 
had  no  part.  The  court  sustained  a  demur- 
rer to  this  second  defense  "for  the  reaRon 
that  it  does  not  appear  from  the  pleading 
questioned  that  the  defendant  took  neeei;- 
sary  and  reasonable  precaution  in  ftelecting 
the  contractor."  *McPadden  thereupon 
amended  his  second  defense  by  adding  the 
following:  "(7)  The  defendants  Heerj-  and 
A^  halen  were  masons  and  builders  by  trade. 
and  competent  and  experienced  in  the  kind 
of  work  involved  in  the  performance  of  Kaid 
contract,  which  required  peculiar  knowledge 
and  experience,  and  this  defendant  u»ed  due 
care  in  selecting  them  to  perform  the  flame." 
Upon  the  trial,  the  court  treated  McPad- 
den's second  defense  as  equivalent  to  the 
defense  of  "independent  contractor."  Upon 
McPadden^s  request  to  charge  and  the 
charge  of  the  court  in  respect  to  the  legal 
effect  of  proving  the  facts  alleged  in  McPad- 
den's second  defense,  questions  similar  to 
those  raised  by  the   demurrer  were  raised 


proportion  to  that  of  the  defendant,  which 
produced  it." 

Whether  this  case  has  been  overruled,  or 
whether  it  is  still  the  law  of  England,  the 
courts  do  not  seem  to  know.  There  appears 
to  be  as  much  difference  in  opinion  on  this 
subject  as  there  is  upon  the  attractive  nui- 
sance doctrine  itself.  But  it  has  been  doubt- 
ed, certainly  in  several  cases  not  dealing 
with  that  doctrine,  and  at  least  two  later 
cases  on  the  question  appear  to  be  in  con- 
flict with  it. 

In  Hughes  v.  Macfie,  2  Hurlst.  &  C.  744, 
a  cellar  lid  was  left  leaning  nearly  upright 
against  a  warehouse.  The  plaintiff,  a  child 
of  tender  year's,  pulled  this  lid  over  upon 
himself  while  at  play.  Pollock,  C.  B..  said: 
'*Had  he  been  an  adult,  it  is  clear  he  could 
have  maintained  no  action.  He  would  vol- 
untarily have  meddled,  for  no  lawful  pur- 
pose, with  that  which,  if  left  alone,  would 
not  have  hurt  him.  He  would  therefore 
.  .  ,  have  contributed  by  his  own  negli- 
gence to  his  damage.  We  think  the  fact  of 
tlie  plaintiff  being  of  tender  years  makes  no 
iliffereni'e.  His  touching  the  flap  was  for  no 
lawful  purpose,  and,  if  he  could  maintain 
the  action,  he  could  equally  do  so  if  the  flap 
had  been  placed  inside  the  defendants'  prem- 
ises, within  sight  and  reach  of  the  child." 

There  was  also  another  action  growing 
out  of  tlie  name  accident.  Abbott  v.  Marfie, 
2  Hurlst.  &  C.  744.  Iii  the  Abbott  Case  it 
19L.H.A.(X.{S.) 


was  held  that  the  plaintiff,  who  was  aliM) 
hurt  by  the  fall  of  the  door,  could  recover  if 
he  was  not  playing  with  the  other  plaintiff, 
so  as  to  be  a  joint  actor  with  him.  This  fact 
not  appearing,  the  case  was  sent  back,  the 
jury  rendering  a  verdict  for  the  defendants. 

This,  said  the  court,  in  Edgington  v.  Bur- 
lington. C.  R.  &  N.  R.  Co.  116  Iowa,  410,57 
L.R.A.  561,  90  N.  W.  95,  was  a  nice  distinc- 
tion, which,  assuming  both  children  too 
young  to  exercise  care  or  prudence,  a  few 
courts  of  this  day  would  be  willing  to  fol- 
low. 

In  Mangan  v.  Atterton,  L.  R.  1  Exch. 
239,  a  machine  was  exposed  for  sale  in  a 
public  street,  and  a  four-year-old  boy.  at  the 
direction  of  an  elder  brother,  put  hi?*  tinper* 
between  the  exposed  cogwheels  on  one  side 
of  the  machine  white  one  of  his  companions 
turned  an  unfastened  handle  on  the  other 
side.  It  was  held  that  there  was  no  liabili- 
ty for  the  resulting  injury  to  the  child. 
Hramwell,  B.,  said  that  the  defendant  was 
no  more  liable  than  if  he  had  exposed  gcx>ds 
colored  with  a  poisonous  paint,  and  the  child 
had  sucked  them.  "It  may  seem  a  harsh 
way  of  putting  it,"  he  continued,  •inil  sup- 
pose this  machine  had  been  of  a  very  delicate 
construction,  and  had  been  injured  by  tiie 
child's  Angers,  would  not  the  child,  in  spite 
of  his  tender  years,  have  been  liable  to  an 
action  as  a  tort  feasor?  This  s1ion\h  Diat  it 
is  iiiipus>ible   to  hold   the  defendant   liable^ 
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and  determined  in  the  same  way.  In  his 
separate  appeal,  McPadden  assigns  as  er- 
ror these  rulings  ot  the  court.  The  negli- 
gence, charged  in  the  complaint,  and  de- 
nied by  all  of  the  defendants,  is  stated  as 
follows:  "On  said  3d  day  of  :May,  1903, 
said  premises  were  iin inclosed,  and  the 
building  was  unguarded  by  any  obstruction, 
and  was  of  a  situation  and  character  cal- 
culated to  attract  children  thereupon,  and 
was  carelessly  and  negligently  maintained 
by  the  defendants  in  a  condition  likely  to 
cause  injuries  to  children  who  might  go  in 
and  upon  and  around  said  building.  The 
defendants  did  not  maintain  a  watchman 
about  or  upon  said  premises  to  give  notice 
of,  or  to  guard  against,  any  danger  to  per- 
sons going  in  or  near  or  upon  said  building, 
or  give  any  notice  of  the  dangerous  condi- 
tion of  said  building." 

Mr.  Henry  B.  Shannon,  for  appellant 
McPadden,  Jr.: 

A  landowner  who  sells  an  old  house  to 
competent  and  experienced  masons  and 
builders,  under  an  agreement  that  they  shall 
demolish  and  remove  it  in  a  safe  and  prop- 
er manner,  is  not  responsible  to  a  stranger 
who  is  injured  by  the  negligent  acts  or  omis- 
sions of  such  independent  contractors. 

Wilmot  V.  McPadden,  78  Conn.  277,  61 
Atl.  1069;  Reynolds  v.  Van  Beuren,  155  N. 
Y.  126,  42  L.R.A.  J29,  49  N.  E.  263;  Wood- 


fall.  Land.  &  T.  13th  ed.  735;  Knauss  v. 
Brua.  107  Pa.  85;  Fow  v.  Roberts,  108  Pa. 
489;  Jewell  v.  Spaulding.  4  Cush.  277,  50 
Am.  Dec.  775;  Larue  v.  Farren  Hotel  Co. 
116  Mass.  67;  Cunningham  v.  Cambridge 
Sav.  Bank,  138  Mass.  480;  Clancy  v.  Bvrne, 
56  N.  Y.  129,  15  Am.  Rep.  391;  Wolf  v. 
Kilpatrick.  101  N.  Y'.  146.  54  Am.  Rep.  672, 
4  N.  E.  188. 

Messrs.  Chamberlain  &  Hull,  for  oth- 
er appellants:  \ 

Defendant  cannot  be  liable  for  an  in- 
jury which  arises  from  the  unsafe  condition 
of  his  premises  when  this  condition  arose 
from  the  acts  of  trespassers  which  the  de- 
fendant could  not  have  reasonably  antici- 
pated. 

,Fitzmaurice  v.  Connecticut  R.  &  Light- 
ing Co.  78  Conn.  406,  3  L.R.A.(N.S.)  149, 
112  Am.  St.  Rep.  159.  62  Atl.  620;  Haesley 
V.  Winona  &  St.  P.  R.  Co.  46  Minn.  233.  24 
Am.  St.  Rep.  220.  48  N.  W.  1023;  Dooley  v. 
Sullivan,  112  Ind.  461,  2  Am.  St.  Rep.  209, 
14  N.  £.  566;  Theissen  v.  Belle  Plaine.  81 
Iowa,  118,  46  N.  W.  854;  Welsh  v.  Lansings 
111  Mich.  689,  70  N.  W.  129;  Myers  v. 
Kansas  City,  108  Mo.  480,  18  S.  W.  914; 
Klatt  V.  Milwaukee,  63  Wis.  196,  40  Am. 
Rep.  759,  10  N.  W.  162;  Mullen  v.  Rutland, 
56  Vt.  77;  Mahoney  v.  Libbey,  123  Mass. 
20,  25  Am.  Rep.  6. 

There  is  no  phice  for  the  "attractive 
premises"  .doctrine. 


But,  further,  I  can  see  no  evidence  of  neg- 
ligence in  him.  If  his  act  in  exposing  this 
machine  was  negligence,  will  his  act  in  ex- 
posing it  again  be  called  wilfully  mischie- 
vous ?  If  that  could  not  be  said,  then  it  is  not 
negligence,  for  between  negligence  and  wil- 
ful! mischief  there  is  no  difference  but  of  de- 
gree." 

In  KefTe  v.  Milwaukee  &  St.  P.  R.  Co.  21 
Minn.  207,  18  Am.  Rep.  393,  it  is  pointed 
out  that  there  was  nothing  to  show  that  the 
defendant  in  the  last-mentioned  case,  or  in 
the  Macfie  Cases,  knew  or  had  reason  to  ap- 
prehend, that  the  dangerous  agency  would 
be  likely  to  attract  children. 

The  Macfie  and  Mangan  Cases,  supra, 
are  apparently  in  conflict  with  Lynch  v. 
Nurdin,  but  Mr.  Justice  Harlan,  as  was  stat- 
ed in  Wheeling  &  L.  E.  R.  Co.  v.  Harvey 
and  SwABTS  v.  Akron  Waterworks  Co., 
doubts  the  correctness  of  the  statement 
often  made,  that  the  early  case  has  been 
overruled  by  Mangan  v.  Atterton,  supra, 
and  refers  to  Clark  v.  Chambers,  L.  R.  3 
Q.  B.  Div.  327,  in  which  Manisty,  J.,  in  com- 
menting on  the  Mangan  Caso,  says:  'Mf 
the  decision  as  to  negligence  is  in  eontlict 
with  our  judgment  in  this  case,  we  can  only 
say  we  do  not  acquiesce  in  it.  It  appears 
to'  us  that  a  man  who  leaves  in  a  public 
place,  along  which  persona,  and  among  them 
childr(*n,  Imve  to  pass,  a  dangerous  machine 
iyL.K.A.(N.S.) 


I  which  may  be  fatal  to  anyone  who  touches 
j  it,  without  any  precaution*  against  mischief, 
I  is  not  only  guilty  of  negligence,  but  of  neg- 
I  ligence  of  a  very   reprehensible  character; 
and  not  the  less  so  because  the  imprudent 
and  unauthorized  act  of  another  may  be  nec- 
essary to  realize  the  mischief  which  the  un- 
lawful  act  or  negligence   of   the  defendant 
has  given  occasion." 

The  same  view  as  to  the  effect  of  Clark  v. 
'  Chambers  is  taken  in   Smith  v.  Hayes.  29 
\  Ont.  Rep.  283,  and  Edgington  v.  Burlington, 
■  C.  R.  &  N.  R.  Co.  supra. 
;      But  in  Clark  v.  Chambers,  the  court  was 
I  not  dealing  with  the  case  of  a  trespasser, 
1  much  less  one  of  tender  years.     In  that  case 
I  the  defendant  had  placed  on  his  own  prem- 
j  ises  a  hurdle  with  cheraux  de  frise  on  top 
I  to   keep   the   public   from    looking  into  his 
;  grounds.     Someone  had  removed  the  hurdle 
to  another  place,  and  the  plaintiff,  not  know- 
ing of   its   removal,   ran  against   it  in   the 
•  dark  while  he  was  passing  along  the  high- 
way, and   was   hurt.      If,   in   the   language 
,  quoted,    the   court,    instead   of   referring   to 
this  situation,  was  referring  to  the  situation 
i  in  the  Mangan  Case,  the  statement  is  obitrr 
I  at  least. 

The  latest  English  cases,  however,  apprnve 
t]»e  Lynch  Case  and  the  attractive  nuisance 
doctrine. 

1       In  Harrold  v.  Watney  [1808]  2  Q.  B.  :V22, 
'  where  a  fence  at  the.  side  of  a  highway  be- 
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MoGuincss  t.  Butler,  159  Mass.  233,  38 
Am.  St.  Rep.  412,  34  N.  E.  259. 

The  doctrine  is  not  law. 

Nolan  V.  New  York,  N.  H.  &  H.  R.  Co. 
53  Conn.  472,  4  Atl.  106;  Frost  ▼.  Eastern 
R.  Co.  64  N.  H.  220,  10  Am.  St.  Rep.  396,  9 
Atl.  790;  Delaware,  L.  &  W.  R.  Co.  v. 
Reich,  61  N.  J.  L.  635,  41  L.R.A.  833,  68 
Am.  St.  Rep.  727.  40  Atl.  682. 

Messrs.  Beers  A  Foster,  for  appellee: 

It  appears  from  the  pleading  that  it  was 
not  a  bona  fide  sale,  but  was  a  contract 
for  the  removal  of  the  building;  and)  as 
such,  the  defendant  McPadden  was  bound 
by  the  rule  of  "independent  contractor." 

Lawrence  v.  Shipman,  39  Conn.  590;  Nor- 
walk  Gaslight  Co.  t.  Norwalk,  63  Conn.  504, 
28  Atl.  32;  Wilmot  ▼.  McPadden,  78  Conn. 
276,  61  Atl.  1069. 

If  the  jury  finds  as  a  fact  that  a  child 
is  of  such  tender  years  that  he  does  not 
know  when  and  where  he  is  trespassing, 
such  child  cannot  be  guilty  of  contributory 
negligence. 

Birge  ▼.  Gardiner,  19  Conn.  507,  50  Am. 
Dec.  261;  Daley  v.  Norwich  &  W.  R.  Co.  26 
Conn.  591,  68  Am.  Dec.  413;  Murphy  v.  Der- 
by Street  R.  Co.  73  Conn.  249,  47  Atl.  120; 
Fitzmaurice  v.  Connecticut  R.  &  Lighting 
Co.  78  Conn.  406,  3  L.RJ1.(N.S.)  149.  112 
Am.  St.  Hep.  159,  62  Atl.  620;  Watson, 
Damages  for  Personal  Injuries,  290-297. 


Hamersley,  J.,  delivered  the  opinion  of 
the  court: 

This  case  was  before  us  at  the  October 
term,  1905,  when  the  judgment  rendered  up- 
on a  former  trial  was  set  aside.  See  78 
Conn.  276,  61  Atl.  1069.  This  appeal  is 
taken  from  the  judgment  rendered  upon  a 
retrial  of  the  cause. 

The  trial  court  erred  in  sustaining  the 
plaintiflTs  demurrer  to  the  second  defense  of 
the  substituted  answer  of  the  defendant 
McPadden.  Upon  the  sale  of  a  house  stand- 
ing upon  the  vendor's  land  to  a  suitable  per- 
son for  the  purpose  and  upon  the  conditions 
stated  in  the  second  defense,  neither  the 
vendee  nor  his  agents,  while  engaged  in 
moving  the  property  sold,  are  the  servants 
of  the  vendor,  for  whose  careless  conduct  the 
vendor  can  be  held  liable  under  the  doctrine 
of  respondeat  superior. 

The  court  also  erred  in  substantially  char- 
ging the  jury  that,  if  they  should  find  from 
the  evidence  that  the  defendants  Heery  and 
Whalen,  in  the  removal  of  the  house,  were 
acting  as  contractors  in  a  business  independ- 
ent from  McPadden,  and  that  all  the  facts 
alleged  in  McPadden's  second  defense  have 
been  proved,  and  that  Heery,  to  whom  the 
building  was  sold,  was  a  competent  and  ex- 
perienced person  to  properly  and  safely  per- 
form the  work  involved  in  the  removal  of 
the  building,  it  would  be  necessary,  in  order 


came  so  rotten  as  to  constitute  a  nuisance, 
it  was  held  that  the  owner  was  liable  for 
injury  to  a  boy  who,  in  indi!ilging  the  na- 
tural instincts  of  one  of  his  age.  climbed 
upon  it,  causing  it  to  fall  upon  him.  And 
in  this  case  it  was  said  that  Lynch  v.  Nurdin 
had  never  been  overruled. 

In  a  House  of  Lords  decision  not  yet  re- 
ported, the  attractive  nuisance  doctrine 
seems  to  have  been  upheld  in  a  turntable 
case..  In  this  case  a  turntable  was  main- 
tained on  ground  adjacent  to  a  public  road. 
There  was  a  gap  in  a  hedge  large  enough  to 
permit  a  child  to  pass  through.  There  was 
evidence  that,  on  one  previous  occasion,  at 
least,  a  man  in  the  employment  of  the  com- 
pany had  seen  boys  at  play  on  the  turntable, 
and  that  they  ran  away  at  his  approach.  It 
was  held  that  although  the  defective  condi- 
tion of  the  hedge  was  not  the  efficient  cause 
of  the  accident,  yet,  that  there  was  evidence 
of  negligence  on  the  part  of  the  company 
sufficient  to  go  to  the  jury.  This  seems  to 
be  in  line  with  the  doctrine  of  the  Stout 
Case. 

The  critics  of  the  attractive  nuisance  doc- 
trine do  not  regard  Lynch  v.  Nurdin,  supra, 
as  a  very  strong  authority  in  its  favor. 

In  Friedman  v.  Snare  &  T.  Co.  71  N.  J.  L. 
<)05, 70  L.R.A.  147,  108  Am.  St.  Rep.  764. 
61  Atl.  401,  2  A.  &  E.  Ann.  Cas.  497.  the 
court,  in  referring  to  that  case,  said  that, 
curiously  enough,  the  existence  of  a  duty  to 
the  playing  children,  whose  breach  would 
constitute  actionable  negligence,  was  not 
19L.R.A.(N.S.) 


made  the  subject  of  argument.  It  appeared 
clearly  that  no  question  was  raised  before 
the  court  upon  this  point.  Defendant's  neg- 
ligence having  been  conceded  by  counsel,  the 
remarks  of  the  chief  justice  were  hardly  to  be 
treated  as  a  considered  judgment  upon  that 
question.  The  only  controverted  point  that 
seemed  to  have  been  determined  was  that,  al- 
though the  plaintiiT's  own  act  co-operated  to 
produce  his  injury,  he  was  not,  for  that 
reason,  debarred  from  recovering  compensa- 
tion in  respect  to  defendant's  negligence, 
and  this  because  of  the  plaintiiTs  tender 
years. 

In  Ryan  v.  Towar,  128  Mich.  463.  55 
L.R.A.  310,  92  Am.  St.  Rep.  481,  87  N.  W. 
644,  the  court  said  that  the  Lynch  Case 
seemed  to  have  gone  off  upon  the  questions 
of  negligence  and  contribuiory  negligence, 
no  question  of  trespass  being  discussed.  The 
inference  was  perhaps  a  proper  one  that  it 
was  found  by  the  jury  that  the  owner  was 
negligently  in  leaving  his  horse  loose  in  the 
public  street,  and  that  the  child  had  shown 
as  much  prudence  as  could  be  expected  of 
him. 

In  Birge  v.  Gardiner,  19  Conn.  507.  50 
Am.  Dec.  261,  the  second  authority  men- 
tioned in  the  Stout  Case  on  the  question  of 
the  effect  of  trespass  on  the  right  of  recov- 
ery, a  boy  under  seven  years  of  age  was  in- 
jured by  a  heavy  gate  which  had  been  erect- 
ed on  defendant's  land,  along  a  highway. 
The  boy.  as  he  was  passing,  put  his  hands 
upon  the  gate,  and  shook  it,  causing  it  to 
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to  relieve  McPadden  from  liability  for  the 
negligence  of  Heery  and  Whalen,  that  they 
should  also  find  that  McPadden  used  due 
and  proper  care  in  selecting  a  competent 
person  to  perform  this  work.  It  is  possible 
that  the  court,  in  detailing  the  conditions 
that  would  relieve  McPadden  from  liability 
on  the  theory  of  his  having  employed  Heery 
as  an  independent  contractor,  did  not  intend 
to  make  the  finding  of  every  condition  de- 
tailed essential  to  such  relief;  but  a  care- 
ful reading  of  the  whole  charge,  in  connec- 
tion with  the  denial  of  McPadden's  request 
to  charge,  compels  the  conviction  that  the 
jury  must  have  so  understood  the  instruc- 
tions of  the  court.  If  all  the  other  facts  al- 
leged in  McPadden's  second  defense  were 
found  to  be  true,  it  w^ould  be  manifestly  im- 
material to  the  sufficiency  of  that  defense 
whether  the  jury  were  satisfied  or  not  sat- 
isfied that  McPadden  used  due  and  proper 
care  in  selecting  Heery,  whom  they  find  to 
have  been  in  fact  a  competent  person  to  per- 
form the  work  he  undertook  to  perform  as 
an  independent  contractor.  The  court 
should  have  so  charged  the  jury.  Lawrence 
V.  Shipman,  39  Conn.  590;  Corbin  v.  Ameri- 
can Mills,  27  Conn.  274,  280,  71  Am.  Dec. 
€3;  Norwalk  Gaslight  Co.  v.  Norwalk,  63 
Conn.  495,  524,  525,  529,  28  Atl.  32;  Wilmot 
V.  McPadden.  78  Conn.  276,  61  Atl.  1069. 
For  this  reason  there  is  error  in  McPadden's 
appeal,  and  the  judgment  against  him  must 
be   set  aside. 


The  other  errors  assigned  in  McPadden's 
appeal  are  substantially  the  same  as  those 
assigned  in  the  appeal  of  Heery  and  Whalen, 
and  they  will  be  considered  together.  The 
following  facts  appear  from  the  record  to 
have  been  practically  conceded:  On  and 
some  time  prior  to  May  3,  1903,  the  de- 
fendant McPadden  owned  a  piece  of  land  in 
Bridgeport,  fronting  on  Pembroke  street, 
which  piece  of  land  was  uninclosed.  On 
part  of  this  land  there  stood  a  building  in 
which  Alva  F.  Wilmot  (the  plaintiff's  in- 
testate) lived  with  his  parents;  there  was 
also  on  another  part  of  the  land  a  dwelling 
house  of  wood  on  a  stone  foundation,  with 
bnck  chimneys,  which  house  was  old,  and 
in  a  dilapidated  condition.  For  a  few  days 
prior  to  May  3d  the  defendants  Heery  and 
Whalen,  acting  under  authority  derived 
from  McPadden,  were  engaged  in  taking 
down  and  removing  the  said  dwelling  house. 
At  the  close  of  work  on  Saturday,  May  2d, 
all  of  the  house  had  been  removed  except 
the  foundation,  the  first  floor,  and  two 
brick  chimneys.  On  the  afternoon  of  the 
following  day,  Sunday,  Alva  Wilmot,  then 
about  seven  and  one  half  years  of  age,  with 
other  children  of  about  his  own  age,  was 
upon  the  first  floor  of  said  house  when  one 
of  said  chimneys  collapsed  and  fell,  and,  in 
falling,  injured  Alva  so  that  he  shortly  aft- 
erward died.  The  children  were  on  the  first 
floor  of  the  house  without  warrant  or  per- 
mission of  the  defendants.    When  the  work- 


fall  upon  him.  It  was  urged  that  he  was 
a  trespasser,  and  that,  although  of  tender 
years,  was  responsible  for  the  civil  conse- 
quences of  his  trespass;  but  the  court  re- 
fused to  decide  the  question,  and  held  the 
defendant  liable  on  the  ground  of  gross  neg- 
ligence. 

In  Daniels  v.  New  York  &  N.  E.  R.  Co. 
154  Mass.  349,  13  L.R.A.  248,  20  Am.  St. 
Rep.  253,  28  N.  E.  283.  the  court  asserts  that 
the  last-mentioned  case  rests  upon  the  doc- 
trine that  the  owner  of  land  has  no  right  to 
use  his  land  near  a  highway  in  such  a  man- 
ner as  to  make  it  a  public  nuisance.  That 
is  not,  of  course,  the  attractive  nuisance 
doctrine. 

In  Kitzmaurice  v.  Connecticut  R.  &  Light- 
ing Co.  78  Conn.  400,  3  L.R.A.  (N.S.)  149, 
112  Am.  St.  Rep.  159,  62  Atl.  020,  it  was 
held  that  the  doctrine  announced  in  Birge 
V.  Gardiner,  supra,  did  not  apply  where  a 
•child  strayed  upon  defendant's  land,  remote 
from  a  highway,  over  a  broken  fence,  and 
was  burned  on  a  heap  of  hot  ashes,  since,  in 
such  a  case,  the  child  was  a  mere  trespass- 
er, and  the  presence  of  the  child  could  not 
reasonably  have  been  anticipated,  and  the 
dangerous  object  was  not  one  calculated  to 
attract  children.  This  was  not  a  repudia- 
tion of  the  attractive  nuisance  doctrine,  and 
might-  be  taken  as  an  inferential  indorse- 
ment of  it. 

In  Wilmot  v.  McPaddex,  however,  the 
19L.R.A.(N.S.) 


court  says  it  deals  with  the  attractive  nui- 
sance question  for  the  first  time,  and  repu- 
diates it,  declaring  it  was  not  involved  in  the 
case  of  Birge  v.  Gardiner,  supra. 

The  next  authority  cited  in  the  Stout 
Case  was  Daley  v.  Norwich  &  W.  R.  Co.  26 
Conn.  591,  68  Am.  Dec.  413.  In  this  case  a 
child  less  than  three  years  of  age  was  hurt 
while  playing  on  a  railroad  track  by  a  pass- 
ing train.  The  fact  that  the  plaintiff  her- 
self participated  in  causing  the  injury  by 
being  on  the  track,  or  being  there  without 
authority,  and  therefore  being  a  trespasser, 
was  held  not  to  stand  in  the  way  of  recov- 
ery. The  court  said  that,  if  she  was  a  tres- 
passer, she  was  only  technically  so,  and,  un- 
der the  charge  given  in  the  case,  the  jury 
must  have  found  that  she  was  moved  only  by 
the  impulse  of  childish  instinct,  and  was 
not  old  enough  to  be  charged  with  fault  or 
blame  for  being  in  a  place  of  danger.  The 
court  is  here  evidently  referring  to  the 
childish  instinct  as  it  bears  upon  the  ques- 
tion of  contributory  negligence. 

In  Bird  v.  Holbrook,  the  last  authority 
cited  in  the  Stout  Case  upon  the  question  of 
trespass,  the  plaintiff  was  injured  by  spring 
guns.  This  ca.sc  has  no  bearing  upon  the 
attractive  nuisance  doctrine,  but  is  authori- 
ty only  for  the  rule  that  the  mere  fact  that 
a  person  is  a  trespasser  will  not  prevent  him 
from  recovering  damages  for  injuries  re- 
ceived from  spring  guns. 
0 
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men  left  the  house  on  Saturday  night,  and 
on  the  Sunday  folowing.  it  was  unincloBe 
and  unguarded  by  any  obstruction,  and  no 
watchman  was  maintained,  or  other  notice 
given  of  the  condition  of  the  building.  The 
plaintiff,  in  her  complaint,  alleges  that  the 
injuries  and  death  of  her  intestate  were 
caused  solely  by  the  negligence  of  the  de- 
fendants, and  this  negligence  is  described  as 
follows:  'In  maintaining,  on  said  May  3d, 
said  land  uninclosed,  and  the  remnants  of 
said  dwelling  house  (being  of  a  character  to 
attract  children  thereupon,  and  of  a  char- 
ticter  likely  to  cause  injuries  to  children  who 
might  go  upon  it)  unguarded,  and  in  not 
maintaining  a  watchman  or  otherwise  giving 
notice  of  the  dangerous  character  of  said 
building. 

Upon  the  trial  there  were  two  contested 
issues  of  fact:  (1)  "Was  the  chimney 
which  fell  down  left  by  the  defendants  on 
Saturday  night  in  an  unsafe  condition,  with 
its  supports  removed,  so  that  it  was  in  dan- 
ger of  toppling  over,  and  without  being 
properly  shored,  or  propped  up?"  The 
plaintiff  claimed  to  have  proved  the  aiTirma- 
tive  of  this  issue.  The  court's  statement  of 
the  law  applicable  to  the  fact  of  such  unsafe 
condition  (if  the  jury  should  find  it  proved), 
in  connection  with  the  other  facts,  is  not 
specially  assigned  as  error.  (2)  *'Were  the 
bricks  supporting  the  chimney,  which  the 
defendants  had  left  in  a  safe  condition  on 
Saturday  night,  removed  on  Sunday  after- 


noon by  the  plaintiffs  intestate  and  another 
child,  a  little  older,  digging  out  the  support- 
ing bricks  with  sticks  they  had  obtained  for 
that  purpose,  so  that  the  chimney  fell  down 
in  consequence  of  its  being  thus  under- 
mined V*  The  defendants  offered  evidence  to 
prove,  an<f  claimed  to  have  proved,  the  af- 
firmative of  this  issue.  They  asked,  and 
were  entitled  to,  a  statement  by  the  court 
of  the  law  de'fining  their  liability  upon  the 
state  of  facts  as  thus  claimed  by  them  to 
have  been  proved.  The  court,  having  in- 
structed the  jury  that  the  denial  of  the 
plaintiff's  allegation  that,  on  May  3d,  the 
uninclosed  and  unguarded  building  was  of  a 
character  to  attract  children,  and  was  in  a 
condition  likely  to  cause  injury  to  children 
who  might  go  into  it,  raised  one  of  the  con- 
trolling issues  of  the  case;  and  having  stat- 
ed to  the  jury  that  the  plaintiff  claimed,  as 
of  the  substance  of  his  charge  of  negligence, 
that  the  partly  demolished  building,  with  its 
standing  chimneys,  unguarded  and  unin- 
closed, and  near  a  public  street,  was  a  place 
calculated  to  attract  young  children,  and 
likely  to  cause  injury  to  children,  which  the 
defendants  were  bound  to  anticipate;  and 
having  stated  that  the  defendants,  on  the 
other  hand,  contended  that  there  was.  under 
the  circumstances,  no  duty  on  their  part  on 
May  3d  to  inclose  the  building,  or  maintain 
a  watchman,  that  the  building  stood  on  a 
private  lot,  removed  from  the  street,  that 
the  boy  Alva  was  only  a  trespasser  without 


Peckham,  J.,  in  Walsh  v.  Fitchburg  R.  Co. 
146  N.  Y.  301,  27  L.R.A.  724.  45  Am.  St. 
Rep.  615,  39  N.  E.  1068,  said  that  the  dif- 
ference between  Bird  v.  Holbrook,  4  Bing. 
628,  and  a  turntable  case,  was  so  plain  as 
to  require  no  discussion. 

One  other  case  frequently  cited  as  an  au- 
thority for  the  attractive  nuisance  doc- 
trine is  Townsend  v.  Wathen,  9  East,  277. 
In  this  case  the  owner  set  spring  traps  on 
his  land  so  near  the  plaintiff's  courtyard, 
where  the  latter's  dogs  were  kept,  that  they 
might  scent  the  bait  without  committing  any 
trespass  on  the  defendant's  property,  and 
plaintiff's  dogs  were  thereby  enticed  from 
the  highway  into  the  traps  and  wounded. 
Lord  Ellenborough,  Ch.  J.,  said  that  every 
man  must  be  taken  to  contemplate  the  prob- 
able consequences  of  the  act  he  does.  And 
therefore,  when  the  defendant  caused  traps 
scented-  with  the  strongest  meats  to  be 
placed  so  near  to  plaintiff's  house  as  to  in- 
fluence the  instinct  of  those  animals,  and 
draw  them  irresistibly  to  their  destruction, 
he  must  he  considered  aa  contemplating  this 
probable  consequence  of  his  act.  What  dif- 
ference was  there,  in  reason,  between  draw- 
ing the  dog  into  the  trap  by  means  of  his 
instinct,  which  he  could  not  resist,  and  put- 
ting him  there  by  manual  force?  It  ap- 
peared in  this  case  that  the  defendant  re- 
Avarded  his  gamekeeper  at  the  rate  of  so 
iiiuch  a  head  for  every  dog  that  he  caught, 
li)  L.R.A.  (N.S.) 


It  will  be  observed  from  an  examination 
of  the  foregoing  cases  that,  up  to  the  time 
the  Stout  Case  was  decided,  in  1874,  there 
was  very  little  authority  for  the  attractive 
nuisance  doctrine,  and  in  England  even  up 
to  the  present  day  there  has  been  but  little 
discussion  of  the  subject. 

It  is  therefore  the  turntable  cases  which 
are  responsible  for  the  great  impulse  given 
to  the  discussion,  and  it  is  to  turntables  that 
the  doctrine  of  attractive  nuisance  has  been 
mostly  applied.  It  will  be  found  by  an  ex- 
amination of  the  cases  in  this  note  that 
while  there  has  been  an  effort  made  to  ex- 
tend the  doctrine  announced  in  those  cases 
to  injuries  received  in  other  ways  by  tres- 
passing children,  the  effort  has  not  met  with 
great  success.  The  present  tendency  in  this 
country  seems  to  be  to  restrict  it  to  the  nar- 
rowest limits,  and  to  put  railroad  turntables 
in  a  class  by  themselves.  It  will  be  impos- 
sible to  discuss  the  doctrine  of  attractive 
nuisances  without  a  reference  to  some  of  the 
leading  turntable  cases  on  which  it  is  found- 
ed, and  such  cases  as  are  necessary  for  this 
purpose  will  be  mentioned  in  this  note.  A 
full  list  of  the  turntable  cases,  showing  the 
jurisdictions  in  which  the  doctrine  has  been 
adopted  or  rejected,  will  be  found  in  a  note 
to  Pannill  v.  Potomac,  F.  &  P.  R.  Co.  4 
L.R.A. (N.S.)  80. 

As  has  already  been  seen,  the  English  and 
American  cases  relied  on  to  support  the  doc- 
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invitation,  and  that,  if  the  premises  were 
in  a  dangerous  condition,  they  were  rendered 
so  without  the  knowledge  of  the  defendants, 
by  the  acts  of  the  boy  Alva  and  his  associ- 
ates, over  which  the  defendants  had  no  con- 
trol and  should  in  no  way  be  made  responsi- 
ble,— thereupon  charged  the  jury  as  follows: 
*'If  you  find  that  said  building  and  chimneys 
were  left  in  a  safe  condition  by  the  defend- 
ants, and  that  the  chimney  causing  the  in- 
juries was  rendered  dangerous  and  unsafe 
solely  by  the  improper  conduct  of  this  boy 
Alva  or  his  associates,  which  was  the  sole 
cause  of  its  toppling  over  and  falling,  then, 
gentlemen,  under  such  circumstances,  you 
should  find  for  the  defendants,  unless  you 
further  believe  and  find  from  the  evidence 
that  such  conduct  and  action  upon  the  part 
of  the  children  could  have  been  fairly  and 
reasonably  contemplated  upon  the  part  of 
the  defendants." 

We  think  there  is  error  in  this  charge. 
Generally  speaking,  actionable  negligence, 
as  related  to  the  circumstances  of  this  case, 
implies  (1)  careless  conduct  in  doing  a  law- 
ful act  without  actual  intention  of  injuring 
another;  (2)  consequent  damage  to  another 
who,  at  the  time  and  place,  has  the  legal 
right  to  require  of  the  actor  the  exercise  of 
ordinary  care  in  doing  their  lawful  act.  The 
essence  of  actionable  negligence  is  the  in- 
fringement of  the  legal  right  of  another,  or, 
in  other  words,  the  violation  of  a  duty  im- 
posed by  law  in  respect  to  another.     Upon 


the  state  of  facts  as  claimed  by  the  defend- 
ants, it  is  plain  that  they  had  the  legal 
right  to  take  down,  and  remove,  the  build- 
ing standing  on  their  land,  to  suspend  the 
work  of  demolition  during  Sunday,  to  leave 
the  chimney  in  question — then  in  a  safe  con- 
dition— ^uninclosed  and  unguarded,  and  with- 
out using  any  means  of  notification  to  the 
public  of  the  patent  condition  of  the  build- 
ing; and  that,  in  doing  this,  they  in  fact 
exercised  ordinary  care,  and  neither  in- 
fringed the  legal  rights  of  others,  nor  vio- 
lated any  duty  imposed  upon  them  by  law 
in  respect  to  others.  It  is  plain  that  the 
plaintiff's  intestate,  at  the  time  of  receiving 
his  injury,  had  no  legal  right  to  be  upon 
that  part  of  the  defendants'  land,  and,  being 
there,  had  no  right  to  interfere  with  the 
chimney  there  standing,  and  to  change  it 
from  a  safe  to  a  dangerous  structure.  But 
the  claim  is  urged  that,  when  the  defend- 
ants suspended  their  lawful  work  on  Satur- 
day night,  they  might  reasonably  have  an- 
ticipated that  some  person  might,  on  the 
following  day,  unlawfully  enter  their  land, 
undermine  the  chimney,  and  receive  fatal 
injuries  from  its  fall  thus  brought  about; 
and  that  the  law  imposed  upon  the  defend- 
ants the  legal  duty  of  using  appropriate 
means  for  the  prevention  of  such  unlawful 
entry,  and  gave  to  the  plaintiff's  intestate 
the  legal  right  to  demand  of  the  defendants 
the  use  of  ordinary  care  for  the  purpose  of 
preventing   him   from   exposing   himself   to 


trine  of  the  turntable  cases  were  either  not 
analogous,  or,  in  any  event,  not  very  satis- 
factory authority.  Even  the  Stout  Case, 
the  first  of  the  turntable  authorities,  is  not 
as  strong  as  some  of  the  decisions  of  the 
state  courts  in  which  the  doctrine  is  adopted 
and  amplified.  In  fact,  in  the  Stout  Case, 
it  seems  to  have  been  taken  for  granted  that 
the  railroad  company  owed  a  duty  of  reason- 
able care  to  prevent  injury  to  the  child.  Of 
course,  if  the  company  owed  such  a  duty,  the 
question  whether  it  had  been  fulfilled  might 
well  have  been  left  to  the  jury,  under  the 
circumstances  of  that  case.  This  point  is 
well  brought  out  in  Dobbins  v.  Missouri, 
K.  &  T.  R.  Co.  91  Tex.  63,  38  L.R.A.  673, 
66  Am  St.  Rep.  8.59,  41  S.  W.  62,  in  which 
it  was  said  that  "in  the  Stout  Case,  there 
were  three  questions  to  be  determined :  ( 1 ) 
Did  the  law  impose  upon  the  company  a  du- 
ty to  use  care  to  keep  its  property  in  such 
condition  that  persons  going  thereon  with- 
out its  invitation  would  not  be  injured?  (2) 
Was  the  child,  six  years  old,  guilty  of  con- 
tributory negligence?  and  (3)  Was  the 
company  guilt  of  negligence  in  leaving  the 
turntable  unlocked?  The  first  and  most 
important  question,  without  an  affirmative 
answer  to  which  the  third  could  not  rise, 
was  not  even  referred  to;  and,  if  we  may 
judge  from  the  opinion,  that  learned  court's 
attention  was  not  called  to  its  presence  in 
the  case;  the  second  was  admitted  by  the 
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railroad  in  favor  of  plaintiff;  and  the  third, 
if  the  first  were  determined  in  the  affirma- 
tive, was  clearly  a  disputed  question  of  fact, 
which  the  court  correctly  held  was  settled  by 
the  verdict.  The  main  force  of  the  opinion 
is  spent  upon  this  third  question,  in  at- 
tempting to  show  that  the  evidence  was  of 
such  a  character  that  the  jury  were  justified 
in  finding  that  the  company  had  not  used 
such  care  in  guarding  the  turntable  as  a 
reasonably  prudent  person  would  have  done 
under  similar  circumstances.  There  could 
have  been  no  doubt  upon  this  question.  The 
opinion  of  the  court  would  have  been  much 
more  satisfactory  if  it  had  undertaken  to  es- 
tablish, instead  of  assuming,  the  affirmative 
of  the  first  question." 

Thus,  the  attractive  nuisance  doctrine  was 
not  built  upon  very  firm  foundations.  How 
it  has  been  amplified  and  extended  will  be 
seen  by  an  examination  of  the  cases  in  the 
following  subdivisions  of  the  note. 

///.  Basis    of    UahiUty. 
a.  Intentional  injuries. 

The  reasons  which  have  been  given  in  sup- 
port of  the  attractive  nuisance  doctrine  will 
now  be  considered. 

In  Ryan  v.  Towar,  128  Mich.  463.  55 
L.R.A.  310,  92  Am.  St.  Rep.  481,  87  N.  W. 
644,  the  court  said  that  it  might  be  true 
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dangers  created  by  his  unlawful  act.  It 
may  be  true  that  these  defendants,  in  sus- 
pending, on  Saturday  night,  the  work  of 
taking  down  the  building  on  their  land,  sit- 
uate, as  it  was,  on  the  street  of  a  populous 
city,  could  have  fairly  and  reasonably  con- 
templated that  some  heedless  and  thought- 
less persons  might,  on  the  following  Sunday, 
unlawfully  enter  upon  their  land,  recklessly 
amuse  themselves  by  digging  away  the  sup- 
ports of  the  chimney,  left  in  a  perfectly 
safe  condition,  and  thus  cause  it  to  fall 
upon  themselves.  But,  whether  this  be  true 
or  not.  it  is  not  true  that  such  persons  had 
any  legal  right  to  require  the  defendants, 
under  such  circumstances,  to  surround  their 
property  with  barriers,  or  to  use  other 
means  adequate  to  prevent  their  entry  on 
the  land.  The  law  on  this  point  is  settled 
beyond  controversy.  The  owner  of  land 
holds  his  property  subject  to  certain  legal 
rights  of  others  and  their  correlative  duties; 
he  cannot  use  it  so  as  to  endanger  others 
<»ntitled  to  the  use  .of  the  adjoining  highway 
or  adjoining  land,  or  of  others  whom  he 
brings  or  invites  to  come  upon  his  land, 
without  using  that  care  commensurate  to 
the  occasion.  He  may  be  liable  to  those  un- 
lawfully on  his  land,  who  are  hurt  through 
<*oncealed  sources  of  danger  prepared  with 
the  intention  of  injuring  such  persons.    But 


the  owner  or  tenant  of  land  has  the  right  of 
exclusive  possession;  whoever  violates  this 
right  is  a  trespasser;  and  such  trespasser 
assumes  all  risk  of  danger  which  is  incident 
to  the  condition  of  the  premises;  as  to  him. 
the  owner  does  not  owe  the  legal  duty  of 
exercising  care  in  keeping  his  premises  in  a 
safe  condition  for  his  use,  especially  when 
the  trespasser  is  wrongfully  interfering  with 
the  condition  of  the  property  as  left  by  the 
owner.  A  similar  rule  of  reciprocal  right 
and  duty  is  applicable  to  one  who  enters 
upon  the  land  of  another  as  a  mere  licensee. 
Pomponio  v.  New  York,  N.  H.  &  H.  R.  Co.  66 
Conn.  528,  537,  32  L.R.A.  530,  50  Am.  St. 
Rep.  124,  34  Atl.  491;  Rooney  v.  Wool- 
worth,  74  Conn.  720,  723,  52  Atl.  411; 
Frost  v.  Eastern  R.  Co.  64  N.  H.  220,  221, 
10  Am.  St.  Rep.  396,  9  Atl.  790. 

In  the  present  case,  the  land  (as  claimed 
by  the  defendants)  was  in  a  perfectly  safe 
condition  as  respects  all  persons  not  inter- 
meddling with  its  condition,  and  a  tres- 
passer, by  his  own  act,  rendered  the  safe 
condition  unsafe,  and  in  consequence  suf- 
fered harm;  and  the  claim  is  that,  notwith- 
standing the  defendants  clearly  owed  no 
legal  duty  to  such  trespasser,  they  did  owe 
a  legal  duty  to  children  who  might  be 
tempted  by  the  (to  them)  attractive  condi- 
tion of  the  land  to  do  the  same  acts.     In 


that,  in  a  majority  of  the  turntable  cases, 
which  were  necessarily  few,  the  Stout  Case, 
supra,  had  "been  followed,  but  there  should 
be  a  legal  principle  underlying  the  rule  laid 
down  in  that  case,  and  that  principle  had 
been  assiduously  sought  for  by  some  of  the 
courts,  without  success.  Others  had  assert- 
ed different  reasons  for  following  it.  One 
gave  us  to  understand  that  a  child  was  li- 
censed to  go  wherever  he  could  find  that 
which  attracted  him;  a  Texas  court  had  held 
that  children  of  tender  years  could  not  be 
trespassers;  while  other  authorities  were 
content  to  rest  their  approbation  of  and  ad- 
herence to  the  alleged  rule  upon  the  inhu- 
manity of  the  doctrine  that  a  landowner 
must  not  be  held  responsible  for  injuries  suf- 
ferecF  by  trespassing  children  wlicn,  by  or- 
dinary thouglitfulneas  and  care,  he  could 
have  anticipated  and  prevented  it;  and  the 
generic  term  "attractive  nuisances"  was  ap- 
plied to  the  great  variety  of  things  which 
might  naturally  be  expected  to  allure  young 
children  upon  private  premises.  The  term 
''attractive  nuisance,"  as  applied,  was  a  new 
one  in  the  books,  and  the  plausible  applica- 
tions of  the  well-known  principle  that  one 
must  so  occupy  his  own  as  not  to  do  harm 
to  the  rights  of  others  should  not  be  con- 
strued to  so  restrict  the  use  of  private  lands 
as  to  make  it  necessary  to  guard  and  protect 
trespassers. 

Before  liability  can  arise  under  the  com- 
mon law  for  an  injury  received  by  one  per- 
fson   upon   the   land   of  another  it  must  be 
"  shown :       ( 1 )    That   the   injury   was   inten- 
19L.R.A.(N.S.) 


,  tional  or  wanton;  or  (2)  that,  if  not  inten- 
I  tional,  it  was  received  by  a  person  who  was 
'■  invited  upon  the  premises  by  the  landowner 
I  because  of  a  failure  of  the  landowner  to  ex- 
I  ercise   due   care   for   the   safety   of   him   to 
whom  the  invitation  was  extended. 
'      A   trespasser   falls   within   the   protection 
I  of   the    first    rule,    but   not,   of   course,    the 
second,  since,  in  going  upon  the  land  under 
I  such  circumstances,  he  would  not  be  a  tres- 
I  passer.     In  case  of  an  injury  to  an  infant 
trespasser,  received  while  at  play  on  a  turn- 
table   or    other    dangerous    machine    or    in- 
strumentality, a  recovery  could  not  be  jus- 
tified unless,  first,  the  case  were  deemed  to 
fall  within  one  or  the  other,  or  both,  of  the 
above-mentioned  rules;   or,  second,  a  statu- 
tory duty  to  avoid  injury  in  such  cases  were 
imposed.     In    the    absence    of    statute,    the 
courts  have  invoked  both  of  the  above-men- 
tioned rules  to  justify  recovery.    These  rules 
will  be  examined  in  the  order  named.    First, 
the  rule  as  to  intentional  injury: 

In  Townsend  v.  Wathen,  9  East,  277,  su- 
pra, where  the  dogs  were  lured  to  the  traps 
by  the  bait,  there  was  clearly  an  intention 
to  catch  them  in  that  manner,  although  the 
landowner  might  not  have  intended  to  en- 
trap the  plaintiff's  dogs.  Nevertheless,  there 
was  an  intention  to  lure  the  dogs  to  the 
traps.  In  the  turntable  cases  the  danger- 
ous machinery  is  said  to  be  a  trap  for  the 
children,  who  are  lured  to  it  by  their  love 
of  motion  as  the  dogs  were  drawn  to  the 
traps  by  the  scent  of  the  bait.  Are  th« 
cases  analogous? 
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other  words,  that  whenever  the  owner  or 
possessor  of  land  which,  although  in  a  per- 
fectly safe  condition,  may  yet  be  likely  to 
tempt  children  to  come  upon  it,  and  there 
create  a  condition  dangerous  to  themselves, 
the  law  imposes  upon  such  owner  or  pos- 
sessor the  legal  duty  of  protecting  such 
children  from  exposing  themselves  to  such 
danger,  and  gives  to  such  children  the  legal 
right  to  require  of  the  owner  or  possessor 
the  use  of  ordinary  care  and  diligence  in  an- 
ticipating such  conduct  by  children,  and  in 
the  use  of  appropriate  means  for  protect- 
ing them  against  themselves.  We  think  this 
claim  has  no  solid  foundation.  Tempta- 
tion is  not  always  invitation.  As  the  com- 
mon law  is  understood  by  the  most  compe- 
tent authorities,  it  does  not  excuse  a  tres- 
pass because  there  is  a  temptation  to  com- 
mit, or  hold  property  owners  bound  to  con- 
template the  infraction  of  property  rights 
because  the  temptation  to  untrained  minds 
to  infringe  them  might  have  been  foreseen." 
Holbrook  v.  Aldrich,  168  Mass.  16,  36  L.R.A. 
495,  60  Am.  St.  Rep.  364,  46  N.  E.  115.  The 
legal  duty  of  restraining  children  from  go- 
ing into  unsafe  places  is  imposed  by  law 
upon  their  parents,  and  those  who  stand 
in  loco  parentis,  and  is  not  imposed  upon 
strangers.  The  natural  instinct  to  help  the 
helpless  would  induce  anyone,  in  a  position 


properly  to  do  so,  to  restrain  a  child  from 
exposing  itself  to  danger;  but  to  impose 
the  duty  of  exercising  such  restraint  as  a 
legal  duty  upon  all  strangers,  or  upon  a  par- 
ticular class  of  strangers,  such  as  the  occu- 
pants of  all  tenements  that  might  seem  to 
the  childish  mind  attractive,  would  prove 
impracticable  and  intolerable.  The  parental 
duty  of  restraint  implies  the  parental  power 
of  correction,  or  of  the  use  of  preventive 
force. 

It  is  true  that  in  cases  where  the  plain- 
tiff seeks  to  recover  damages  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant, and  it  is  claimed  that  the  fault  of  the 
plaintiff  concurred  with  that  of  the  defend- 
ant in  producing  the  injury,  that  the  conduct 
required  of  the  defendant  may  be  affected  by 
the  helplessness*  of  the  plaintiff;  what  might 
be  careful  conduct  in  dealing  with  a  vigor- 
ous person  or  an  adult  might  well  be  care- 
less conduct  i'n  dealing  with  an  infirm  per- 
son or  a  child,  and  conduct  of  the  plaintiff 
which  might  establish  his  negligence  or 
fault  if  he  were  a  vigorous  person  or  an 
adult  might  fail  to  establish  such  fault  if 
he  were  infirm  or  a  young  child;  and  so  it 
has  been  held  in  such  cases  that  the  youth 
of  the  plaintiff,  as  indicating  his  helpless- 
ness and  incapacity  to  commit  a  fault,  may 
be  considered  in  determining  the  question  of 


In  an  article  on  Liability  of  Landowners  | 
to  Children,  by  Jeremiah  Smith,  11  Harvard  i 
Law  Review,  349, — the  ablest  criticism  of  , 
the  attractive  nuisance  doctrine  that  has 
been  written, — he  says:  "The  decision  in  ' 
Townsend  v.  Wathen,  supra,  is  not  in  point 
to  establish  the  liability  of  a  railroad  to  a 
child  attracted  by  a  turntable  upon  defend- 
ant's premises  unless  it  is  proved  that  the 
railroad  company  maintained  the  turntable 
with  the  express  intention  of  catching  and 
maiming  the  children  of  the  neighborhood, 
and  that  the  directors  were  in  the  habit  of 
rewarding  the  section  foreman  at  a  certain 
rate  per  head  for  each  innocent  babe  thus 
slaughtered.  When  Lord  Ellenborough  in- 
timates that  there  is  no  difference  between 
'drawing  the  animal  into  the  trap  by  means 
of  his  instinct,  which  he  cannot  resist,*  and 
^'putting  him  there  by  manual  force,'  the 
learned, judge  is  evidently  speaking  in  both 
cases  in  reference  to  results  intentionally 
produced;  t.  e.,  acts  done  with  the  intent  of 
bringing  the  animal  into  the  trap." 
*  In  this  article  he  also  says:  "Failure  to 
advert  to  probable  consequences,  or  even 
knowledge  that  certain  consequences  are 
probable,  is  not  equivalent  to  intent  or  desire 
that  such  consequences  shall  follow.  In 
such  cases  it  may  or  may  not  be  right  to 
hold  the  landowner  liable  on  the  ground 
of  negligence.  That  is  a  separate  question. 
.  .  .  But  it  is  not  right  to  hold  him  lia- 
ble on  the  ground  of  intention  where  no  in- 
tent actually  existed.  Nor  is  it  right,  while 
considering  whether  to  hold  him  on  the 
10L.R.A.(N.S.) 


ground  of  negligence,  to  throw  into  the 
scale  against  him  the  argument  that  he 
must  be  regarded  as  having  actually  intend- 
ed the  result.  This  sort  of  reasoning,  car- 
ried to  its  logical  extreme,  would  annihilate 
the  distinction  bctwen  negligence  and  inten- 
tion. It  also  blurs  the  distinction  between 
knowledge  and  intent.** 

As  to  the  importance  of  maintaining  the 
distinction  between  intentional  injury  and 
negligence,  he  says:  "If,  .  .  .  as  a  gen- 
eral rule,  defendants  are  professedly  held 
liable  on  the  ground  of  negligence,  and  if 
full  damages  are  recoverable  for  negligence, 
why  spend  time  in  criticizing  the  language 
of  the  court,  implying  that  the  same  result 
might  also  be  reached  on  another  and  dis- 
tinct ground;  Hz.,  implied  intention?  The 
answer  is  twofold.  First:  Because  all  this 
talk  implying  the  existence  of  intent  tends 
to  obscure  the  issue  as  to  negligence.  Sec- 
ond: Because  this  talk  tends  to  prejudice 
the  defendant  in  the  decision  upon  the  issue 
of  negligence.'* 

Peckham,  J.,  in  Walsh  v.  Fitchburg  R.  Co. 
145  N.  Y.  301,  27  L.R.A.  724,  45  Am.  St. 
Rep.  615,  39  N.  E.  1069,  in  referring  to 
Townsend  v.  Wathen,  supra,  points  out  that 
the  act  of  the  defendant  was  not  done  in  the 
prosecution  of  his  immediate  and  proper 
business,  but  was  a  mere  malicious,  success- 
ful attempt  to  entice  his  neighbor's  animals 
upon  his  property,  the  enticement  being  ef- 
fected by  the  means  spoken  of;  and  said  that 
to  liken  a  turntable  case  to  the  allurement 
of  dogs  by   the  spreading  of  tainted  meat 
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his  contributory  negligence  as  well  as  that 
of  the  defendant's  negligence.  Wilmot  v. 
McPadden,  78  Conn.  276,  283,  61  Atl.  1069. 
To  this  extent  the  instinct  of  humanity  and 
the  claims  of  the  helpless  are  recognized  as 
elements  in  determining  what  is  ordinary 
care  in  cases  where  such  care  is  imposed 
upon  one  as  a  legal  duty;  but  these  cases 
have  no  legitimate  relation  to  the  broad 
proposition  that  must  be  maintained  to  sup- 
port the  charge  of  the  court  as  given,  viz.: 
the  law  attaches  to  the  ownership  or  posses- 
sion of  land  which,  in  its  lawful  and  proper 
use,  may  be  in  a  condition  attractive  to  chil- 
dren and  dangerous  to  them,  the  legal  duty 
in  the  owner  or  possessor  of  protecting  chil- 
dren from  yielding  to  the  temptation  to  un- 
lawfully enter  his  land,  and  there  heedlessly 
exposed  themselves  to  danger.  The  distinc- 
tion between  the  latter  and  the  former  prop- 
osition may  become  difficult  to  draw  in  some 
of  the  infinite  variety  of  cases  where  the 
claim  of  liability  for  negligence  is  made, 
but.  in  its  essence,  the  distinction  is  clear 
and  vital.  In  the  former  an  injury  occurs 
to  one  of  two  persons,  each  in  the  exercise 
of  a  legal  right  subject  to  the  right  of  the 
other,  and  requiring,  of  necessity,  reason- 
able care  in  each.  Liability  for  the  injury 
is  incurred  by  the  one  in  fault.    If  both  are 


in  fault,  there  is  no  liability.  Tn  the  latter 
the  injury  occurs  to  one  not  in  the  exercise 
of  a  legal  right,  and  the  liability  is  placed 
upon  one  who,  in  the  exercise  of  his  legal 
right,  has  infringed  no  right  of  others.  It  is 
the  distinction  between  a  liability  arising 
from  one's  own  fault,  and  a  liability  aris- 
ing from  another's  misfortune;  between  the 
enforcement  of  a  debt  and  the  compulsion 
of  a  gift. 

The  theory  of  a  liability  in  innocent  land- 
owners for  injuries  directly  resulting  from 
the  acts  of  children  trespassing  on  their 
premises  finds  support  in  a  line  of  cases 
commonly  called  "the  turntable  cases" 
(Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  Lf.  ed.  745:  Koons  v.  St.  Louis  &  I. 
M.  R.  Co.  65  Mo.  592;  Kansas  C.  R,  Co.  v. 
Fitzsimmons,  22  Kan.  686.  691,  31  Am.  Rep. 
203;  Barrett  v.  Southern  P.  Co.  91  Cal.  296. 
301,  25  Am.  St.  Rep.  186,  27  Pac.  666;  and 
others),  and  is  vigorously  rejected  by  courts 
in  other  jurisdictions.  We  have  never  had 
occasion  to  deal  directly  with  this  question. 
It  was  not  involved  in  Birge  v.  Gardiner,  19 
Conn.  507,  50  Am.  Dec.  261 ;  any  expressions 
that  might  favor  the  doctrine,  in  Daley  v. 
Norwich  &  W.  R.  Co.  26  Conn.  591,  68  Am. 
Dec.  413,  are  modified  and  corrected  in 
Nolan  v.  New  York,  N.  H.  &  H.  R.  Co.  53 


over  traps  on  defendant's  lands,  done  for  the 
very  purpose  of  injury,  "was  to  lose  sight  of 
the  different  principles  upon  which  the  cases 
rested. 

Or,  to  put  it  a  little  more  clearly,  as 
was  stated  in  Walker  v.  Potomac.  F.  &  P.  R. 
Co.  (Pannill  v.  Potomac,  F.  &  P.  R.  Co.) 
105  Va.  226,  4  L.R.A.{N.S.)  80,  115  Am. 
St.  Rep.  871,  63  S.  E.  113,  8  A.  &  E.  Ann. 
Cas.  8()2.  this  "is  to  lose  sight  of  the  diflfer- 
enee  between  negligence  and  intentional 
wrongdoing.*' 

In  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91 
Tex.  03.  38  L.R.A.  673,  66  Am.  St.  Rep. 
859,  41  S.  VV.  62,  in  holding  a  railroad  com- 
pany not  liable  for  the  death  of  a  child 
drowned  in  a  pool  of  water  on  its  premises, 
the  court  said  it  did  not  wish  to  be  under- 
stood as  holding  that  one  was  not  liable  for 
injuries  t/)  persons  going  onto  his  land  un- 
invited; that  is,  where  a  pit  was  sunk,  or  a 
^n  was  set  on  one's  land  to  injure  tres- 
passers. In  such  cases  the  liability  was 
based  upon  the  breach  of  a  duty  imposed  by 
law  not  intentionally  to  injure  even  a  tres- 
passer: and  such  intent  might  be  evidenced 
by  circumstances,  as  where  one  secretly  dug 
a  pit  across  a  pathway  over  his  land  where 
he  had  reason  to  believe  another  would  pass 
at  night.  In  such  cases  the  liability  was  not 
based  upon  the  assumption  that  the  owner 
owed  a  duty  to  the  uninvited  person  to 
keep  his  premises  reasonably  safe,  but  upon 
the  fact  that  he  owed  a  duty  to  such  person 
not  intentionally  to  injure  him.  The  failure 
to  observe  this  distinction  has  led  to  much 
confusion. 
19  L.R.A.  (N.S.) 


So  far  as  intention  or  implied  intention 
to  injure  is  concerned,  Townsend  v.  Wathen, 
supra,  and  the  turntable  cases,  are  not  alike, 
since  the  prime  object  of  the  turntable  is  not 
to  catch  children. 

h.  Implied   invitation. 

The  other  rule,  that  of  implied  invita- 
tion, is  the  one  more  generally  relied  upon. 

In  KefTe  v.  Milwaukee  &  St.  P.  R.  Co.  21 
Minn.  207,  18  Am.  Rep.  393,  one  of  the  early 
cases  in  which  the  turntable  doctrine  an- 
nounced in  the  Stout  Case  was  taken  up  anil 
elucidated,  the  injured  child  was  not  con- 
sidered a  voluntary  trespasser,  the  court 
saying  that  the  turntable,  being  attractive, 
presented  to  the  natural  instincts  of  young 
children  a  strong  temptation,  and  such 
children  following,  as  they  must  be  expect- 
ed to  follow,  those  natural  instincts,  were 
thus  allured  into  a  danger  who.se  nature 
and  extent  they,  being  without  judginent  or 
discretion,  could  neither  apprehend  nor  ap- 
preciate, and  against  which  they  could  not 
protect  themselves.  The  difference  between 
the  case  of  a  child  who  was  injured  on  a 
turntable  and  that  of  a  voluntary  trespass- 
er, capable  of  using  case,  consisted  in  this: 
That  the  child  was  induced  to  come  upon 
a  turntable  by  the  company's  own  conduct, 
and  that,  as  to  him,  the  turntable  was  a 
hidden  danger  and  a  trap. 

In  Chicago  &  E.  R.  Co.  v.  Fox.  38  Ind. 
App.  268,  70  N.  E.  81,  where  a  six-and-one- 
half -year-old  child  was  injured  while  playing 
on  an  unfastened  turntable,  the  court,  in 
holding  the  company  liable,  said  that  the  da- 


1906. 


WILMOT  V.  McPADDEN. 


1111 


Conn.  461,  474,  4  Atl.  106;  and  in  Rohloff 
V.  Fair  Haven  &  W.  R.  Co.  76  Conn.  689, 
€94,  58  Atl.  5,  and  in  Fitzmaurice  v.  Con- 
necticut R.  &  Lighting  Co.  78  Conn.  406, 
3  L.R.A.(X.S.)  149,  112  Am.  St.  Rep.  159, 
62  Atl.  620,  we  left  the  question  an  open 
one. 

For  the  reasons  above  indicated  we  are 
satisfied  that,  upon  the  facts  assumed  in  the 
charge  under  discussion,  the  plaintiff's  in- 
testate, whether  regarded  as  a  mere  licensee 
or  a  trespasser,  assumed  all  risk  of  danger 
which  w^as  incident  to  the  then  condition 
of  the  premises,  notwithstanding  his  age 
was  seven  and  one  half  years.  This  view  of 
the  law  is  substantially  maintained  in  the 
following  cases:  Delaware,  L.  &  W.  R.  Co. 
v.  Reich,  61  N.  J.  L.  635,  41  LJI.A.  831,  68 
Am.  St.  Rep.  727,  40  Atl.  682;  Frost  v. 
Eastern  R.  Co.  64  N.  H.  220,  10  Am.  St. 
Rep.  396,  9  Atl.  790;  Daniels  v.  New  York 
&  X.  E.  R.  Co.  154  Mass.  349,  13  L.R.A.  248, 
56  Am.  St.  Rep.  253,  28  N.  E.  283;  Walsh  v. 
Fitchburg  R.  Co.  145  N.  Y.  301,  27  L.R.A. 
724,  45  Am.  St.  Rep.  615,  39  N.  E.  1068. 

The  objection  to  the  charge  of  the  court 
In  relation  to  the  measure  of  damages  is 
not  well  taken.  The  plaintiff,  if  entitled  to 
recover  at  all,  is  entitled  to  recover  damages 
on  the  same  grounds  and  measured  by  the 


same  rule  as  if  the  action  had  been  brought 
by  her  intestate  in  his  lifetime.  Wilmot  v. 
McPadden,  78  Conn.  284,  61  Atl.  1069. 

During  the  trial  the  plaintiff  produced  a 
witness  who  testified  that,  on  the  Sunday  in 
question,  on  his  way  to  church,  he  walked 
on  the  side  of  the  street  next  the  defend- 
ants' premises,  and,  on  his  return  from 
church,  walked  on  the  opposite  side  of  the 
street.  Thereupon,  and  against  the  objection 
of  the  defendants,  the  court  permitted  the 
question,  "Why  did  you  do  so?"  The  wit- 
ness answered:  "Because  I  was  afraid  that 
the  chimney  would  lall  upon  me."  The 
matter  was  not  pursued  further.  For  the 
purpose  of  drawing  from  the  witness  his 
opinion  based  upon  observation  of  the  ac- 
tual condition  of  the  chinmey  the  form  of 
the  question  was  not  correct,  and  unless 
asked  for  this  purpose  it  was  inadmissible. 
But  the  answer  it  elicited  was  immaterial. 
The  unfounded,  cautious  timidity  of  this 
witness  was  not  a  fact  relevant  to  the  ac- 
tual condition  of  the  chimney.  It  is  not 
necessarily  error  for  a  court  to  refuse  to  en- 
force formal  rules  for  the  questioning  of 
witnesses;  at  times  this  course  may  be  ad- 
visable; and  such  conduct  of  the  court,  in- 
volving no  material  harm  to  an  objecting 
party,  cannot  be  suMcient  ground  for  a  new 


ty  of  the  defendant  in  such  cases  might  be 
based  upon  what  might  be  called  one  species 
of  implied  invitation  not  involving  the  ac- 
tual intention  or  wish  of  the  defendant  that 
the  plaintiff  should  come  upon  the  defend- 
ant's premises,  or  do  the  act  which  resulted 
in  his  injury,  but  consisting  in  leaving  a 
thing  exposed  and  unguarded  which  was  of 
such  a  nature  as  to  tempt  and  allure  young 
children  or  others  not  sui  juriSf  to  play  with 
it,  or  otherwise  to  use  it,  at  a  place  where, 
within  the  knowledge  of  the  defendant,  such 
incompetent  persons  assembled  or  were  like- 
ly to  do  so,  the  injurious  thing  being  such 
that  the  defendant  might  enjoy  the  use  of 
such  property  for  the  purpose  to  which  it 
was  adapted  and  for  which  it  was  intended 
without  leaving  it  in  a  condition  thus  dan- 
gerous to  such  persons,  it  being  of  such  a 
nature  l^at,  at  slight  expense,  he  might  se- 
cure it  when  not  in  such  use  so  that  it 
would  not  be  thus  dangerous. 

In  the  same  case,  pointing  out  the  limita- 
tions of  the  doctrine,  the  court  said  that  the 
so-called  invitation  or  tortious  allurement 
which  would  be  a  violation  of  duty  would 
not  be  involved  where  the  defendant  could 
not  carry  on  his  lawful  business  or  pur- 
«uit  in  the  necessary  and  ordinary  manner, 
and,  at  the  same  time,  take  precautions  to 
prevent  injury  to  such  incompetent  persons 
through  the  indulgence  of  their  natural  in- 
stinct to  seek  enjoyment  or  diversion;  in 
which  case,  the  injury  being  attributable, 
not  to  the  fault  of  the  injured  person,  but 
rather  to  the  indulgence  of  an  innocent  in- 
stinct, no  blame  was  attached  to  the  defend- 
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ant.     "Thus,  for  instance,"  said  the  court, 
"would  be  the  case  of  the  intrusion   of  a 
child  upon  a  railway  train  during  its  tem- 
porary stoppage   at  a  station  for  the  dis- 
charge   and    the    reception    of    passengers, 
where  the  child  inters  the  car  along  with 
other   persons.      In   such   case   the   railway 
company  does  nothing  not  incident  to  the 
'  usual  and  necessary  way  of  conducting  its 
!  lawful  business.     So  might  be  the  case  of  a 
I  child  jumping  upon  the  steps  of  a  moving 
'  railway   train.     But  a  turntable,   not  con- 
stantly, but  only  occasionally,  used  to  change 


the  direction  of  locomotive  engines,  may, 
without  undue  interference  with  the  com- 
pany's full  enjoyment  thereof,  be  securely 
fastened  when  not  in  use,  without  great  ex- 
pense or  inconvenience,  and  such  precaution 
may  even  tend  to  the  preservation  of  the 
property  itself,  which,  however,  would  be  a 
matter  within  its  own  discretion." 

In  Frost  v.  Eastern  R.  Co.  64  N.  H.  220, 
10  Am.  St.  Rep.  396,  9  Atl.  790,  a  turn- 
table case,  the  court,  in  discussing  the  ques- 
tion whether  the  defendant  was  liable  on  the 
ground  of  implied  invitation,  said:  "One 
having  in  his  possession  agricultural  or  me- 
chanical tools  is  not  responsible  for  injuries 
caused  to  trespassers  by  careless  handling, 
nor  is  the  owner  of  a  fruit  tree  bound  to 
cut  it  down  or  inclose  it,  or  to  exercise  care 
in  securing  the  staple  and  lock  with  which 
his  ladder  is  fastened,  for  the  protection  of 
trespassing  boys  who  may  be  attracted  by 
the  fruit.  Neither  is  the  owner  or  occu- 
pant of  premises  upon  which  there  is  a 
natural  or  artificial  pond  or  blueberry  pas- 
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trial,  and  ought  not  to  be  assigned  as  er- 
ror. 

There  is  error.  The  judgment  of  the  Su- 
perior Court  is  set  aside,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 

In  this  opinion  the  other  Judges  concur. 


KENTUCKY  COURT  OF  APPEALS. 

WILLIS   SWARTWOOD'S   GUARDIAN  et 
al.,  Appts., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY  et  al. 

(__  Ky.  — ,  111  S.  W.  305.) 

Railroad  —  trespassing    children  —  ac- 
tive care. 

1.  A  railroad  company  is  not  required  to 
maintain  in  populous  communities  a  lookout 
for  children  who  are  in  the  habit  of  jump- 
ing on  and  off  its  cars  while  in  motion,  and 
provide  against  injuries  to  them. 
Negligence  —  attractive  nuisance  —  In- 
Jury  to  child. 

2.  That  a  railroad  company  has  left  a  pile 


of  sand  unguarded  on  a  vacant  lot  adjacent 
to  its  tracks,  which  is  attractive  to  children, 
will  not  render  it  liable  to  a  child  who.  at- 
tracted thereto  to  play,  attempts  to  board  a 
passing  train,  to  its  injury. 

(June  12,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Kenton  County  in 
defendants*  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendants' 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  F.  Grazlana  for  appellants. 

Messrs.  Benjamin  D.  Warfleld,  S.  D. 
Rouse,  John  Galvin,  and  Maurice  Gal- 
vln  for  appellees. 

O'Rear,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  for  decision  in  this  case  is 
whether  railroad  companies  whose  lines  trav- 
erse cities  and  towns,  or  other  populous 
communities,  must  maintain  a  lookout  for 
children  who  are  in  the  habit  of  jumping  on 
and  off  the  cars  while  in  motion,  although 
the  railroad  people  did  not  know  the  partic- 
ular  child   who   might   be  injured  by  such 


ture  legally  required  to  exercise  care  in  se-  , 
curing  his  gates  and  bars  to  guard  against 
accidents  to  straying  and  trespassing  chil- 
dren. The  owner  is  under  no  duty  to  a 
mere  trespasser  to  keep  his  premises  safe; 
and  the  fact  that  the  trespasser  is  an  infant 
cannot  have  the  effect  to  rtiise  a  duty  where 
none  otherwise  exists.*' 

Referring  to  this  language,  the  court,  in 
Edgington  v.  Burlington,  C.  R.  &  N.  R.  Co. 
116  Iowa,  410,  57  L.R.A.  561,  90  N.  W.  95. 
said  that,  if  intended  as  sarcasm,  it  was 
proper  to  observe  that  there  was  not  a  rule 
known  to  the  law,  no  matter  how  sacred  or 
universally  recognized,  which  would  not,  by 
an  extreme  and  exaggerated  application  of 
its  principles,  be  made  to  appear  ridiculous. 

In  Walker  v.  Potomac,  F.  &  P.  R.  Co.  su- 
pra, the  court  said  that  no  landowner  sup- 
posed for  a  moment  that,  by  growing  fruit 
trees  near  the  highway  or  where  boys  were 
accustomed  to  play,  however  much  they 
might  be  tempted  to  climb  the  trees  and  take 
his  fruit,  he  was  extending  to  them  an  invi- 
tation to  do  so,  or  that  they  would  be  any 
the  less  trespassers  if  they  did  go  into  his 
orchard  because  of  the  temptation.  No  one 
believed  that  a  landowner,  as  a  matter  of 
fact,  whether  a  railroad  company  or  a  pri- 
vate individual,  who  made  changes  in  his 
own  land  in  the  course  of  the  beneficial  us- 
er, which  chcinges  were  reasonable  and  law- 
ful, but  which  were  attractive  to  children, 
and  might  expose  them  to  danger  if  they 
should  yield  to  the  attraction,  was,  by  that 
act  alone,  inviting  them  upon  his  premises. 

In  Turess  v.  New  York,  S.  &  W.  R.  Co.  61 
N.  J.  L.  314,  40  Atl.  614,  the  position  is 
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taken  that  the  liability  of  a  railroad  com- 
pany to  a  child  hurt  while  playing  on  a 
turntable  cannot  arise  out  of  a  duty  imposed 
on  the  company  by  reason  of  a  supposed  im- 
plied invitation.  The  opinion  of  the  court 
in  this  case  is  sufficiently  stated  in  Briscoe 
V.  Henderson  Lightinq  &  P.  Co.  This  is  as 
strong  a  criticism  of  the  implied  invitation 
doctrine  as  is  to  be  found  in  any  of  the  cases. 

The  doctrine  of  constructive  invitation 
was  also  repudiated  in  Daniels  v.  New  York 
&  N.  E.  R.  Co.  154  Mass.  349,  13  L.R.A.  248, 
26  Am.  St.  Rep.  253,  28  N.  E.  283,  and  it 
was  held  that,  a  child  drawn  upon  the  com- 
pany's premises  by  the  attractiveness  of  a 
turntable  was  a  mere  trespasser,  and  that 
the  company  was  therefore  not  liable  for  in- 
jury to  it  while  at  play  thereon.  In  this 
case  the  court  said  that  the  cases  relied  up- 
on to  establish  the  company's  liability  might 
be  divided  into  two  classes.  Those  of  the 
first  class  rested  upon  the  proposition  that, 
if  a  turntable  was  of  a  dangerous  nature  and 
character  when  unlocked  or  unguarded,  in  a 
place  much  resorted  to  by  the  public,  and 
where  children  were  wont  to  go  and  play,  it 
was  the  duty  of  the  railroad  company  own- 
ing the  turntable  to  keep  the  same  securely 
locked  and  fastened,  so  as  to  prevent  it 
from  being  turned  or  played  with  by  chil- 
dren, or  to  keep  the  same  guarded.  The 
second  class  of  cases  proceeded  upon  the  doc- 
trine of  constructive  invitation :  that  is, 
that,  if  a  person  was  allured  or  tempted  by 
some  act  of  the  railroad  company  to  enter 
upon  its  land,  he  was  not  a  trespasser. 

The  classification  suggested  by  the  court 
is   hardly   scientific,   since   the   doctrine   of 
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practice  was  in  fact  upon  its  cars,  and  to 
provide  against  such  injuries. 

The  petition  in  this  case,  which  was  held 
bad  on  demurrer,  alleged  that  the  infant 
plaintiff,  aged  eight  years,  was  attracted  to 
appellees'  trains  in  the  city  of  Covington  by 
other  children  jumping  on  and  off  the  cars 
while  in  motion,  stealing  rides,  and  that  the 
defendants  were  aware  of  the  practices  of 
such  children  at  that  point;  that  a  watch- 
man of  the  appellees,  whose  duty  it  was  to 
lower  arid  raise  a  nearby  gate  across  a 
street  railroad  intersection,  also  knew  of  the 
practice  of  the  children,  but,  on  the  occasion 
of  the  plaintiff's  injury,  took  no  precaution 
to  laarn  whether  he  was  on  the  train  or 
not;  that  plaintiff,  following  the  practice  of 
the  other  children,  and  in  attempting  to 
jump  on  one  of  the  moving  cars,  slipped  and 
fell  beneath  it,  thereby  having  a  foot  cut 
off.  It  is  not  charged  that  the  defendants 
knew  that  plaintiff  was  attempting  to  make 
his  perilous  try  at  the  time  he  did  it.  or  that 
defendants  neglected  to  use  any  precaution 
to  save  him  from  injury  after  discovering 
his  peril.  So  the  question  comes  down  to 
the  point  stated  in  the  beginning  of  this 
opinion.  It  is  a  fact  of  which  we  all  know 
that  railroads  traverse  streets  and  lots  in 
our  cities  on  their  grade;  that  there  is  little 


»r  no  protection  against  trespassing  upon 
the  railroad  tracks;  that  children  and  others- 
do  so  in  spite  of  the  well-known  dangers  of 
the  practice.  The  legislature  has  not  taken 
action  to  require  the  railroad  companies  or 
the  cities  to  maintain  barriers  against  such 
trespassers.  The  habit  of  such  trespassing, 
including,  perhaps,  the  childish  tendency  and 
practice  of  clambering  onto  the  moving  cars 
to  get  a  short  free  ride,  is  well  known  also 
to  everybody,  including,  of  course,  the  rail- 
road people.  If  the  operators  of  the  train 
know  of  the  actual  presence  of  such  tres- 
passers, for  such  they  are,  they  are  required 
by  the  humaneness  of  the  law  to  not  injure 
them  if,  with  the  means  at  their  command, 
they  can  avoid  doing  so.  Xor  will  the  in- 
convenience and  annoyance  entailed  be 
counted.  The  courts  have  never  gone  fur- 
ther than  that.  The  legislature  may,  but  it 
has  not.  Any  other  rule,  particularly  the 
one  contended  for  by  appellant,  would  re- 
quire practically  that  such  railroads  should 
police  all  their  lines  and  vehicles  in  such 
cities  and  towns  in  anticipation  of  the  dan- 
gers to  thoughtless  and  heedless  persons. 
Because  of  their  inexperience  and  childish 
instincts,  infants  of  tender  years  are  not  al- 
ways held  to  the  same  strict  accountability 
as  adults   in   such   matters.   The   latter  are 


constructive  invitation  mentioned  as  the 
basis  upon  which  the  second  class  of  cases 
proceed  is  merely  the  reason  given  for  im- 
posing a  duty  in  the  first  class  referred  to. 

A  few  cases  may  be  referred  to  in  which 
the  question  of  what  may  or  may  not  be 
considered  an  implied  invitation,  which  will 
render  a  landowner  liable  for  injuries  to 
trespassing  children,  was  decided. 

Merely  abstaining  from  driving  children 
olT  of  a  lot  is  not  an  invitation  which  will 
impose  any  duty  or  responsibility  for  the 
condition  thereof  upon  the  owner  of  the 
land.  Galligan  v.  Metacomet  Mfg.  Co.  14.3 
Mass.  527,  10  N.  E.  171. 

Nor  can  one  who  goes  into  railroad  yards, 
not  for  amusement,  but  to  pick  up  grain 
scattered  along  the  right  of  way,  be  said  to 
have  been  invited  upon  the  premises  by  the 
company,  so  as  to  render  it  liable  for  subse- 
quent injury  under  the  doctrine  of  the  turn- 
table cases.  Union  Stock  Yard  k  Transit 
Co.  V.  Butler,  92  111.  App.  166. 

A  railroad  company  which  leases  part  of 
its  premises  on  one  side  of  a  switch  yard 
for  a  circus  does  not  thereby  extend  an  im- 
plied invitation  to  a  twelve-year-old  boy  to 
take  a  short  cut  to  the  show  grounds  over 
the  switch  yard,  so  as  to  render  the  company 
liable  for  his  death,  where  he  is  run  over 
while  crossing  the  tracks,  especially  where 
he  is  twice  warned  to  keep  out.  Clark  v. 
Northern  P.  R.  Co.  29  Wash.  139,  69  L.R.A. 
608,  69  Pac.  636. 

That  children  are  in  the  habit  of  crossing 
the  land  of  a  company  which  maintains  a 
1  uilding  in  which  there  is  an  unused  water 
19L.R.A.(N.S.) 


wheel  does  not  amount  to  an  invitation  to- 
go  upon  the  land,  so  as  to  render  the  com- 
pany liable  for  injury  to  a  child,  received 
while  attempting  to  rescue  another  child 
caught  by  the  wheel  with  which  it  was  play- 
ing. Rvan  V.  Towar,  128  Mich.  463,  55- 
L.R.A.  310,  92  Am.  St.  Rep.  481,  87  N.  W. 
644.  The  court  said  that,  as  to  the  question 
of  license  or  invitation,  there  was  no  dif- 
ference between  children  and  adults. 

Tacit  permission  to  boys  to  enter  a  barn- 
does  not  amount  to  an  invitation  which  will 
fasten  liability  upon  the  owner  for  the 
death  of  a  seven-year-old  boy  who  goes  into 
the  building  in  the  absence  of  employees  of 
the  owner,  and  is  killed  by  the  falling  of  a 
door  upon  him.  Formall  v.  Standard  Oil 
Co.  127  Mich.  496,  86  N.  W.  946. 
■  In  Wilson  v.  Atchison,  T.  &  S.  F.  R.  Co. 
66  Kan.  183,  71  Pac.  282,  it  was  held  that 
the  fact  that  a  slowly-moving  train  might  be- 
a  temptation  to  boys  to  mount  and  ride 
thereon  could  not  be  regarded  as  an  in  vita- 
tin  by  a  railway  company  to  do  so,  and  that 
the  boy  who  went  upon  such  a  train  with- 
out invitation  or  right  was  a  trespasser, 
and  the  extent  of  the  duty  of  the  company 
toward  him  was  not  to  injure  him  wantonly 
or  recklessly. 

Where  the  sole  negligence  charged  against 
the  company  is  that  its  servants  invited  the 
injured  boy  to  assist  them  in  turning  the- 
turntable,  the  case  is  not  within  the  at- 
tractive nuisance  rule.  Belt  R.  Co.  v.  Char- 
ters, 123  111.  App.  322. 

In  Gav  v.  Essex  Electric  Street  R.  Co.  ISO* 
Mass.  238,  21  L.R.A.  448,  38  Am.  St.  Rep» 
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charged  with  their  own  negligence  in  wil- 
fully going  into  such  perilous  places  without 
right  to  do  Bo;  but,  even  if  they  were  not 
negligent,  as  for  example,  if  they  were  in- 
sane, the  rule  would  not  be  different.  So 
the  rule  is  not  based  entirely  upon  the  neg- 
ligence or  even  wrong  of  the  so-called  tres- 
passer. Rather,  the  reason  a  recovery  is 
denied  is  because  the  railroad  company  has 
not  been  legally  negligent  of  any  duty  it 
^wed  to  such  person.  Without  legal  duty 
there  cannot  be  actionable  negligence.  The 
<luty  is  not  owing,  because,  as  such  person 
had  not  the  right  to  be  at  the  place,  his 
presence  need  not  be  expected,  and  need  not 
therefore  be  provided  against.  It  is  true  it 
is  known  that  such  trespasses  are  probable; 
but  they  are  sporadic.  The  railroads  are  re- 
quired to  serve  the  public  by  running  their 
trains  over  their  tracks.  They  are  held  to 
a  rather  strict  accountability  in  many  mat- 
ters connected  therewith.  To  require  this 
additional  duty  would  be  to  put  railroad  op- 
•erations  beneath  the  rights  of  trespassers 
upon  the  railway  tracks.  It  would  be  hard, 
if  not  impracticable,  to  draw  a  line  between 
wilful  trespassers  and  those  of  other  de- 
grees,   or    between    those    who    trespass    in 


towns  and  those  who  trespass  in  the  coun- 
try. Both  quarters  are  alike  subject  to  the 
practice.,  though  with  varying  frequency. 
Hence,  no  distinction  is  recognized  as  exist- 
ing with  respect  to  such. 

The  courts  have  gone  as  far  as  seems  al- 
lowable within  the  principles  of  the  common 
law,  in  applying  the  doctrine  of  liability  to 
technical  trespassers;  where  for  example, 
the  public  uses  a  railroad  as  a  street  or 
pass  way  for  such  time  and  with  such  fre- 
quency as  to  show  with  reasonable  certainty 
that  they  are  present  at  all  times,  the  rail- 
road company,  by  its  acquiescence,  seeming- 
ly assenting  to  and  inviting  such  use,  the 
traveler  is  not  deemed  a  trespasser,  .or,  if 
he  is,  the  company  is  charged  with  notice  of 
the  fact  of  his  presence.  It  may  be  thought 
harsh  and  arbitrary  to  draw  a  line  between 
such  and  children  who  are  allowed  to  ha- 
bitually trespass  on  the  moving  cars.  But 
the  line  must,  of  necessity,  be  drawn  some- 
where. And,  where  the  gradation  becomes 
shadowy  and  indistinct,  it  may  appear  that 
the  line  is  drawn  arbitrarily.  But  it  is  not 
so  in  this  instance.  A  very  practical  differ- 
entiation exists  logically.  The  public — 
which,  of  course,  includes  everybody — may 


415,  34  N.  E.  186,  it  was  held  that  leaving 
street  cars  in  a  street  was  not  an  invitation 
or  license  to'  children  to  play  upon  them,  al- 
though the  street  car  company  knew  that 
they  were  calculated  to  attract  children,  and 
did  attract  them. 

Recovery  of  damages  for  injuries  to 
'Children  in  the  turntable  and  kindred  cases 
^can  hardly  be  justified  on  the  ground  of 
implied  invitation,  as  that  doctrine  was 
formerly  understood,  any  more  than  it  can 
be  justified  on  the  ground  of  implied  inten- 
tion to  injure;  but,  if  the  circumstances  of 
the  cases  are  such  that  the  landowner  ought 
to  be  made  liable,  there  is  perhaps  no  great 
sin  in  extending  the  doctrine  of  implied  in- 
vitation to  meet  the  demands  of  advancing 
•  civilisation.  The  whole  doctrine  of  implied 
invitation  is  no  doubt  founded  in  "judicial 
legislation,"  ready  as  the  judges  would  be 
to  deny  it,  The  courts  adopting  the  attract- 
ive nuisance  doctrine  have  ''legislated" 
-once  more,  that  is  all ;  but  this  is  not  say- 
ing that,  as  between  the  children  and  the 
landowner,  the  judges,  in  throwing  this 
weight  in  the  scale  in  favor  of  the  little 
ones,  have  done  well  or  ill.  Certainly  the 
dire  results  that  some  of  the  courts  have 
feared  have  not  yet  come  to  pass,  and  prob- 
ably much  good  has  been  done  in  the  way 
'of  forcing  the  guarding  of  exposed  machin- 
ery dangerous  to  children,  and  preventing 
them  from  trespassing  in  places  where  they 
are  liable  to  be  hurt. 

c.  Child  not  regarded  as  trespasser. 

In  some  of  the  cases,  the  injured  child 
soeuis  to  be  regarded  as  not  a  trespasser,  not 
J1)L.R.A.(N.S.) 


on  the  ground  that  he  went  upon  the  premi- 
ses on  an  implied  invitation,  but  because  he 
is  a  child  too  voung  to  commit  a  trespass. 

In  Lewis  v.' Cleveland,  C.  C.  A  St.  L.  R. 
Co.  (Ind.  App.)  84  X.  E.  23,  it  was  said 
that  the  courts  of  Indiana  do  not  regard  as 
a  trespasser  a  child  of  tender  years,  attract- 
ed by  something  on  the  premises  which  ap- 
peals to  his  curiosity. 

In  Houston  &  T.  C.  R.  Co.  v.  Simpson,  60 
Tex.  103,  in  sustaining  a  verdict  in  favor  of 
a  twelve-year-old  boy  hurt  while  playing  on 
a  turntable,  the  couVt  said  that  it  appeared 
that  the  turntable  was  uninclosed  and  near 
a  pond  to  which  boys  went  to  fish.  The  en- 
try upon  such  a  place  was  not  a  trespass  in 
a  child  which  would  deprive  it  of  the  right 
to  recover  for  an  injury  resulting  from  the 
attempted  use  of  the  dangerous  machine  to 
which  children  would  be  attracted  for  sport 
or  pastime. 

And  in  Ft.  Worth  &  D.  C.  R.  Co.  v.  Rob- 
ertson (Tex.)  14  L.R.A.  781,  16  S.  W.  1093, 
where  the  turntable  was  located  not  far 
from  the  business  portion  of  a  town,  in  an 
open  and  uninclosed  place  where  persons 
were  in  the  habit  of  passing,  there  bein*^ 
nothing  to  prevent  free  access  to  the  place, 
and  where  children  had  frequently  resorted 
to  play  on  the  turntable,  and  where  accidents 
had  happened  previous  to  the  injury  of  the 
plalintiff,  the  court  held,  on  the  authority  of 
the  last-mentioned  case,  that  the  entry  upon 
such  a  place  by  a  child  was  not  a  trespass 
which  would  deprive  it  of  the  right  to  re 
cover  for  the  injury. 

In  Lynchburg  Teleph.  Co.  v.  Booker,  103 
Va.  594,  60  S.  E.  148.  it  was  held  that  a 
child  who  thrusts  his  hand  through  a  rail- 
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obtain  an  easement  in  land  by  prescription. 
The  particular  land  thereby  is  dedicated  to 
the  public  use.  As  railroads  do  run  upon 
streets  of  cities,  it  is  not  inconsistent  that 
streets  may  be  opened  up  along  the  railroad 
track.  If  the  railroad,  in  fact,  so  dedicates 
its  track  in  a  city,  or  allows  it  to  be  so  used 
for  i^xfch  a  length  of  time  as  that  the  public 
right  attaches  as  if  there  had  been  such 
Mledication,  then  the  public  are  there  as  a 
matter  of  right;  or,  at  least,  the  railroad, 
liecause  of  its  acquiescence  and  seeming  in- 
vitation, will  not  be  heard  to  deny  it.  its 
<luty  in  that  event  is  to  maintain  a  lookout 
for  such  persons,  knowing  they  are  probably 
present ;  and  to  take  precautions  against  in- 
juring them.  But  this  rule  of  presumptive 
4le(lication  does  not  apply  as  to  sparsely  set- 
tled sections,  or  where  the  use  is  compara- 
tively infrequent,  and  without  semblance  of 
An  assertion  of  a  public  right.  These  rules 
obtain  without  any  respect  to  the  ages  or 
mental  conditions  of  those  using  such  ways. 
Now.  as  to  the  cars,  there  is  no  such  thing 
4is  the  public's  acquiring  a  right  to  use  them 
hy  prescription.  There  is  no  precedent  for 
such  a  claim,  and  no  principle  in  law  anal- 
ogous to  it.     All  who  venture  unbidden  by 


the  company,  and  unknown  to  it,  upon  its 
trains,  do  so  at  their  own  peril,  as  they  can 
have  no  right,  and  the  company  therefore 
owes  them  no  duty,  in  such  case.  This  rule 
also  applies  from  the  very  necessity  of  the 
matter,  without  respect  to  the  age  or  condi- 
tion of  the  trespasser;  for  the  court  mjust 
deal  with  the  question  first  of  legal  duty, 
not  compassiohable  innocence. 

Counsel  for  appellant  cites  and  relies  upon 
Louisville  &  N.  R.  Co.  v.  Popp,  96  Ky.  103, 
27  S.  W.  992;  Bransom  v.  Labrot,  81  Ky. 
638,  50  Am.  Rep.  193,  and  a  line  of  cases 
known  as  the  "turntable  cases."  In  Louis- 
ville &  N.  R.  Co.  V.  Popp,  supra,  the  injured 
child  was  known  to  be  on  the  car  by  the 
trainmen  when  they  bumped  other  cars 
against  it  so  violently  and  negligently  as  to 
throw  the  plaintiff  off  and  hurt  him.  The 
principle  on  which  the  recovery  was  allowed 
in  that  case  is  one  firmly  fixed;  namely,  the 
known  presence  of  a  trespasser  in  poses  the 
duty  on  the  trainmen  to  use  care  not  to 
injure  him.  They  have  the  right  to  eject 
him  because  he  is  a  trespasser;  but  not 
to  "kill  or  maim  him.  Bransom  v.  Labrot, 
supra,  rests  on  the  same  principle  as  the 
turntable  cases;  namely,  the  negligent  leav- 


ing, and  grasps  a  live  wire  on  private  prem- 
ises, mistaking  it  for  a  string,  was  not  such 
a   trespasser  as  would  relieve  the  owner  of 
t!i?^    wire   from   responsibility   for   resulting  I 
injuries.     The  court  said  that,  in  legal  con-  i 
teinplation,  it  might  be  that  any  unauthor- 
ized   entry    upon    the    premises   of   another 
"f\l)nse   title   extended   to   the   center   of   the  j 
earth  downward  and  without  limit  upward,  ' 
liv  putting  one's  hand  through  or  over  the 
boundary    fence,    was    a    trespass.      But    it 
■would  certainly  seem  that  the  trespass  had 
reached    its    vanishing    point    when    it   was  ' 
i'omiiiitted   by   a   child   eight  years  of   age.  I 
The   owner   of   the   premises   would   find   it  | 
^difficult  to  maintain  such  a  defense  if  he  had  i 
knowingly   permitted   so  grievous   a  danger 
to  exist  within  reach  of  a  public  street,  and  ! 
thereby  caused  an   injury   to  one  incapable  ' 
•of  contributory  negligence. 

•d.  Sic  utere  tuo  ut  alienum  non  Itvdas. 

In  some  of  the  turntable  cases  reference  ; 
has  lieen  made  to  the  maxim  Sic  utere  tuo  , 
vt  alienum   non   ladaa  as  a  reason  for  im- 
posing liability  for  injuries  to  children.  I 

In    Walker   v.   Potomac,   F.   &   P.\  R.   Co.  I 
(Pannill  v.  Potomac,  F.  &  P.  R.  Co.)    105 
Va.    220,   4    L.R.A.(X.S.)    80,    115    Am.    St.; 
Rep.  871,  53  S.  E.  113,  8  A.  &  E.  Ann.  Cas.  ; 
^r>2.    the    court    said    that    there    might    be 
more,  but  there  was  one,  conclusive  answer  , 
to  this  argument,  and  that  was  that  it  re- 
ferred only   to  acts   of   the   landowner,   the 
etFects  of  which  extended  beyond  the  limits  \ 
of  his  property.  i 

The  reasons  for  imposing  a  dutv  on  the 
a9L.R.A.(N.S.) 


landowner  to  avoid  injuries  to  trespassing 
children  having  been  given,  what  has  been 
deemed  to  amount  to  a  breach  of  this  duty, 
that  is,  what  constitutes  the  negligence  upon 
which  the  liability  arises,  will  now  be  con- 
sidered. The  grounds  upon  which  railroads 
have  been  held  liable  in  the  turntable  cases 
may  be  summed  up  as: 

1.  That  the  turntable  is  easily  accessible 
to  children. 

2.  That  it  is  peculiarly  attractive  to  chil- 
dren, and  calculated  to  entice  them. 

3.  That,  when  set  in  motion,  it  is  a  source 
of  latent  danger. 

4.  That  it  was  left  unguarded  and  un- 
fastened, although,  at  slight  expense,  it 
could  have  been  guarded  and  fastened. 

5.  That  the  company  knew  that  children 
were  accustomed  to  play  there,  and  ought 
to  have  known  the  danger  to  them. 

In  Gates  v.  Northern  P.  R.  Co.  37  Mont. 
103,  94  Pac.  751,  in  reversing  a  judgment 
in  favor  of  the  plaintiff  for  the  death  of  an 
eleven-year-old  child  killed  by  the  toppling 
over  of  a  car,  set  bottom  side  up  on  the 
slope  of  an  embankment,  the  case  not  hav- 
ing been  brought  within  the  requirements 
for  recovery  under  the  attractive  nuisance 
doctrine,  Brantly,  Ch,  J.,  did  not  approve 
the  doctrine  of  the  turntable  cases,  but 
Smith,  J.,  who  wrote  the  opinion  of  the 
court,  and  Holloway,  J.,  both  approved  it. 
and  the  former  said  that,  in  his  opinion, 
when  the  owner  or  occupier  of  grounds 
brought  or  artificially  created  something 
thereon  especially  attractive  to  children,  as 
shown  by  the  nature  of  the  thing  itself,  and 
the  fact  that  a  child  was,  or  children  were, 
attracted  to  it,  and  left  it  so  exposed  that 


1116 


KKXTUCKY  COURT  OF  APPEALS. 


Oct., 


ing  upon  one's  lands  nngiianied.  dangoroiia 
contrivances  attractive  to  children,  wherehy 
they  are  lured  onto  the  real  property  of  the 
negligent  owner,  and  sustain  injurj'.  But 
that  principle  has  not  a  place  here.  The 
cars  were  not  left  in  unguarded  lots,  but 
were  being  used  in  the  only  way  the  condi- 
tions permitted  them  to  be  used  at  the  time 
and  plr.ce. 

So  far,  we  have  discussed  this  case  omit- 
ting to  mention  another  allegation  of  the 
petition  which  appellant  seems  to  place 
some  stress  upon  as  supporting  a  right  to 
recov.er  in  this  action;  that  is,  it  is  alleged 
that  on  an  open  lot  owned  by  defendants, 
adjacent  to  their  track  where  the  injury  oc- 
curred, defendants  had  placed  a  pile  of  sand 
and  left  it  unguarded,  which  was  attractive 
to  children,  and  did  attract  them  and  the 
plaintiff  to  that  point  to  play;  that  whilst 
they  were  there  the  train  came  along,  when 
plaintifT  left  the  sand  pile,  and  attempted 
to  board  the  cars.  The  allegation  as  to  the 
sand  is  wholly  redundant.  The  sand  had  no 
connection  with  the  injury,  and  was  not  a 
proximate  cause  of  it.  If  the  plaintiff  had 
been  injured  by  the  sand,  or  by  rolling  or 
slipping  from  it  under  the  train,  and  there- 
by got  hurt,  a  different  question  would  be 
presented.    But  such  was  not  the  fact. 


We  are  of  the  opinion  that  the  ruling  od 
the  demurrer  was  without  error;  and  the 
judgment  must  be  affirmed. 


NORTH  CAROLINA  SUPREME 
COURT. 

WALTER   H.    BRISCOE,   by   Xext    Friend, 

V. 

HENDERSON  LIGHTING  &  POWER  COM- 
PANY,   Appt. 

(148  N.  C.  396,  62  S.  E.  600.) 

Pleadlnir  —  alleyway  —  meaninir. 

1.  The' use  of  the  term  "alleyway."  in  de- 
scribing the  place  where  a  personal  injury 
occurred,  does  not,  of  itself,  imply  that  the 
strip  of  land  was  dedicated  to  public  u^e. 
Daniirerous  premises  —attractions  —  lia- 
bility. 

2.  The  mere  erection  of  a  buildinsr  with 
large  windows  and  doors  throujjh  which  can 
be  seen  machinery  constantly  in  motion,  up- 
on a  lot  unfenced  from  the  highway,  which 
is  calculated  to  allure  children  to  see  the 
machinery,  does  not  render  the  owner  lia- 
ble for  injury  to  a  child  falling  into  an  in- 
securely covered  well  of  hot  water  in  an  open 
space  some  distance  from  the  buildini?. 
where  there   is  nothing  to  show   that   chil- 


thcy  were  likely  to  come  in  contact  with  it, 
either  as  a  plaything  or  an  object  of  curios- 
ity, and  where  their  coming  in  contact  with 
it*  or  playing  about  it  was  obviously  dan- 
gerous to  them,  the  person  exposing  the 
dangerous  thing  should  reasonably  antici- 
pate the  injury  that  was  likely  to  happen 
to  them  from  its  being  so  exposed,  and  was 
bound  to  use  ordinary  care  to  guard  it  so  as 
to  prevent  injury  to  them.  HoHoway,  J., 
said:  "At  present  I  am  not  prepared  to  go 
further  than  to  say  that  I  think  such  land- 
owner should  be  held  liable  to  the  injured 
child  only  in  a  case  presenting  all  the  fol- 
lowing facts:  (1)  That  the  injured  child 
was  too  young  and  inexperienced  to  appre- 
ciate the  danger,  and  was  therefore  incapa- 
ble of  contributory  negligence;  (2)  that  the 
injury  was  caused  by  an  unguarded  danger- 
ous machine  or  other  dangerous  thing  pe- 
culiarly attractive  to  children  of  the  class 
to  which  the  injured  one  belongs;  (3)  that 
the  landowner  impliedly  invited  children  of 
that  class  to  come  upon  his  premises.  This 
invitation  may  be  implied  from  the  fact  that 
the  landowner  knew,  or,  in  the  exercise  of 
ordinary  care,  ought  to  have  known,  that 
such  children  were  in  the  habit  of  coming 
on  his  premises  to  play  or  to  gratify  their 
childish  curiosity." 

As  a  usual  thing,  it  will  be  found  that, 
in  most  of  the  turntable  cases  in  which  the 
railroad  companies  were  made  to  pay  for 
the  injuries  inflicted,  the  table  was  in  a 
place  easily  accessible  to  children. 

In  Kansas  C.  R.  Co.  v.  Fitzsinimons,  22 
Kan.  686,  31  Am.  Rep.  203,  the  doctrine  of 
19L.R.A.(N.S.) 


attractive  nuisances  was  applied  to  a  turn- 
table located  in  an  open  prairie  within  less 
than  half  a  mile  of  a  populous  city,  where 
persons  frequently  pas.sed  and  repassed,  and 
where  boys  often  played;  the  court  saying 
that  it  would  naturally  attract  boys  and  in- 
duce them  to  ride  upon  it,  as  all  men  ought 
to  know.  "Everybody  knows,'*  .«»nid  the 
court,  "that,  by  nature  and  by  instinct, 
boys  love  to  ride,  and  love  to  move  by  other 
means  than  their  own  locomotion."  They 
will  cling  to  the  hind  ends  of  moving  wag- 
ons: ride  upon  swings  and  swinging  gates; 
slide  upon  cellar  doors  and  the  rails  of 
sitaircases;  pull  sleds  up  hill  in  order  to  ride 
down  upon  them  on  the  snow,  and  even  pay 
to  ride  upon  imitation  horses  and  imitation 
chariots  swung  around  in  a  circle  by  means 
of  steam  or  horse  power.  This  last  is  very 
much  like  riding  around  in  a  circle  upon  a 
turntable.  Now,  everybody  knowing  the  na- 
ture and  the  instincts  common  to  all  boys 
must  act  accordingly.  No  person  has  a 
right  to  leave,  even  on  his  own  land,  dan- 
gorous  machinery,  calculated  to  attract  and 
entice  boys  to  it,  there  to  be  injured,  unless 
he  first  take  proper  steps  to  guard  against 
all  danger;  and  any  person  who  thus  does 
leave  dangerous  machinery  exposed  without 
first  providing  against  all  danger  is  guilty 
of  negligence.'" 

"Here,"  said  the  court,  in  Rvan  v.  Towar, 
128  Mich.  463,  55  L.R.A.  310,  92  Am.  St. 
Rep.  481,  87  N.  W.  644,  commenting  on  the 
last-mentioned  case,  "we  have  the  doctrine 
of  the  turntable  cases  carried  to  its  natural 
and  logical  result.     We  have  only  to  add 


1908. 


BRISCOE  V.  HEXDER80N  LIGHTING  &  P.  CO. 


1117 


•dren  had  ever  been  allured  to  the  premises  by 
the  machinery,  or  that  the  injured  child  was 
so  allured. 
.Same  — open  space  —  theater. 

3.  The  mere  maintenance  of  an  insecure- 
ly covered  well  of  hot  water  upon  an  open 
space   unfenced    from    the   street,    near    the 
rear  of  a  theater,  will  not  render  the  owner  ' 
liable    for    injury    to    a     thirteen-year  old  I 
child  of  average  intelligence,  who  falls  in-  ' 
to  it,  although  the  child  was  allured  to  the  | 
place  by  a  desire  to  see  what  was  going  on  i 
in  the  rear  part  of  the  theater. 

(October   14,    1908.) 

APPEAL  by  defendant  from  a  judgment  j 
of  the  Superior  Court  for  Vance  Coun-  j 
ty  in  plaintiff's  favor  in  an-  action  brought  ^ 
to  recover  damages  for  personal  injuries  ' 
alleped  to  have  been  caused  by  defendant's 
negligence.    Reversed.  j 

Statement  by  Connor,  J.:  j 

The  plaintiff,  suing  by  his  next  friend,  al-  ■ 
leges:    That  the  defendant  is  a  duly  char-  | 
tered    corporation,    engaged     in    supplying 
light  to  the  inhabitants  of  Henderson,  Xorth 
Carolina,  and  heat  and   power  to  some   of 
them.    That  the  defendant  has  and  operates  ^ 
its   light  and   power  and  heating  plant  on  < 

•that  every  man  who  leaves  a  wheelbarrow 
or  a  lawn  mower  or  a  spade  upon  his  lawn; 
a  rake,  with  its  sharp  teeth  pointing  up- 
ward, upon  the  ground  or  leaning  against  a 
fence:  a  bed  of  mortar  prepared  for  use  in 
his  new  house;  a  wagon  in  his  barnyard, 
upon  which  children  may  climb,  and  from 
which  they  may  fall;  or  who  turns  in  his 
lot  a  kicking  horse  or  a  cow  with  calf, — 
does  so  at  the  risk  of  havipg  the  question 
of  his  negligence  left  to  a  sympathetic  jury. 
How  far  does  the  rule  go?  Must  his  barn 
door  and  the  usual  apertures  through  which 
the  accumulations  of  the  stable  are  thrown 
be  kept  locked  and  fastened,  lest  twelve- 
year-old  boys  get  in  and  be  hurt  by  the  ani- 
mals, or  by  climbing  into  the  haymow  and 
falling  from  beams?  May  a  man  keep  a 
ladder,  or  a  grindstone,  or  a  scythe,  or  a 
plow,  or  a  reaper,  without  danger  of  heing 
called  upon  to  reward  trespassing  children 
whose  parents  owe.  and  may  he  presumed 
to  perform,  the  duty  of  restraint?  Does  the 
new  rule  go  still  further,  and  make  it  neces- 
sary for  a  man  to  fence  his  gravel  pit  or 
quarry?  And,  if  so,  will  an  ordinary  fence 
do,  in  view  of  the  known  propensity  and 
ahility  of  boys  to  climb  fences?  Can  a  man 
nowadays  safely  own  a  small  lake  or  fish 
pond?  and  must  he  guard  ravines  and  preci- 
picen  upon  his  land?  Such  is  the  evolution 
of  the  law  less  than  thirty  years  after  the 
deci'^ion  of  Sioux  City  &  P.  R.  Co.  v.  Stout, 
17  Wall.  657,  21  L.  ed.  745,  when,  with  due 
deference,  we  think  some  of  the  courts  left 
the  solid  ground  of  the  rule  that  trespassers 
cannot  recover  for  injuries  received,  and  due 
.19L.R.A.(N.8.) 


Spring  street,  very  near  Main  street  of 'the 
town  of  Henderson,  in  a  populous  part  of 
the  said  town,  where  there  is  much  passing. 
That  the  defendant  has  and  operates  a 
large,  attractive  brick  building,  very  large 
dynamos,  shaftings,  and  pulleys,  engines 
and  boilers,  and.  by  means  of  large  doors 
and  windows,  these  machines  may  be  seen 
from  the  street,  the  railway  tracks,  and  the 
alley  near  by.  That  Spring  street  crosses 
Main  street  at  a  point  114  feet  from  defend- 
ant's said  plant.  That  defendant's  manager, 
Mr.  Woodsworth,  lives  on  the  corner  made- 
by  the  intersection  of  said  streets,  his  resi- 
dence lot  being  61 V2  f^et  on  Main  street 
and  114  on  Spring  street.  That  next  to 
his  lot  is  the  (irand  Theater,  on  a  lot  54 
feet  on  Main  street  and  running  back  110 
feet.  That  the  light  and  power  plant  ex- 
tends from  Spring  street  across  or  along  the 
rear  of  these  two  lots,  and  the  space  be- 
tween the  power  plant  building  and  the  rear 
of  Mr.  Woodsworth's  lot,  which  is  inclosed 
by  a  high  fence,  and  the  rear  wall  of  the 
Grand    Theater,    forms   an    alleyway    about 

feet    wide,    extending    from    Spring 

street,  at  a  point  near  the  Southern  Depot, 
to  an  open  lot  v/hich  extends  around  the 
north  side  of  the  theater  building  to  Main 

merely  to  negligence  of  the  persons  tres- 
passed upon."  . 

On  the  other  hand,  where  the  turntable 
on  which  a  nine-year-old  boy  was  hurt  was 
not  in  a  public  street,  or  in  a  place  where 
persons  generally  were  in  the  habit  of  pass- 
ing, it  was  held  that,  in  view  of  its  isolated 
position,  the  company  was  not  guilty  of  such 
want  of  care  as  would  lawfully  charge  it 
with  damages  for  the  accident.*  St.  Louis, 
V.  &  T.  H.  R.  Co.  v.  Bell,  81  IlL  76,  2o  Am. 
Rep.  269. 

In  Pekin  v.  McMahon,  154  111.  141.  27 
L.R.A.  206,  45  Am.  St.  Rep.  I!4,  39  X.  E. 
484,  the  court  did  not  regard  the  last-men- 
tioned case  as  opposing,  but  rather  as  in- 
dorsing, the  doctrine  of  the  turntable  cases. 

Simply  because  a  turntable,  however,  is 
located  in  an  out-of-the-way  place,  26  rods 
from  the  nearest  highway,  does  not  relieve 
the  company  from  keeping  watch  to  find  out 
whether  it  is  being  used  by  children,  where 
there  are  no  fences  or  obstructions  to  pre- 
vent children  from  gathering  upon  it.  Berg 
V.  Minneapolis  &  St.  L.  R.  Co.  95  Minn.  404. 
104  X.  \V.  293.  5  A.  &  E.  Ann.  Cas.  375. 

The  turntable   or  other  in  jury -producing 

agency  must  next  be  attractive  or  alluring 

to  the  infantile  mind  under  the  attractive 

nuisance  doctrine,  and  many  of  the  cases  in 

jurisdictions   where    the   doctrine    is   recog- 

[  nized  turn  upon  this  question.    It  is  because 

of  the  attractiveness  of  the  thing,  of  course, 

which   draws  the  child  upon   the  premises, 

I  that  the  invitation  is  implied. 

I      In  an  action  against  a  company  for  injury- 

[  to  a  boy  of  tender  years  by  a  turntable,  it 
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street.  That  this  open  alleyway  is  the ' 
property  of,  or  in  possession  and  control 
of.  the  defendant.  That  the  said  theater 
building  and  the  residence  of  the  said  man- 
ager are  heated  or  warmed  by  hot  air,  or 
bteam,  or  hot  water,  supplied  by  pipes  ex- 
tending underground  from  engines  in  de- 
fendant's power  plant  across  said  alley  into 
said  buildings.  That  just  on  the  edge  of 
said  alleyway,  and  next  to  the  manager's 
fence  and  the  theater  building,  are  three 
small  wells  or  receptacles  several  feet  deep, 
into  which  the  hot  water  from  the  heating 
pipes  of  said  plant  escapes.  That  these 
wells  are  filled  or  nearly  filled  all  of  the 
time  with  very  hot  water,  and  that  this  con- 
dition existed  at  the  time  hereinafter  re- 
ferred to.  That  the  defendant,  in  the  month 
of  October,  1907,  unlawfully,  negligently, 
carelessly,  and  wrongfully  permitted  said 
alleyway  to  remain  open  in  immediate 
proximity  to  Spring  street,  and  did  unlaw- 
fully, wrongfully,  and  negligently  fail  to 
cover  up  securely  or  in  any  manner  guard 
one  of  '•aid  hot  water  wells,  but  unlawfully 
covered  or  permitted  to  be  covered  the  said 
well  with  a  thin  and  weak  covering,  which 
the  plaintiff  believes  was  a  banana  case. 
That  the  plaintiff,  being  only  a  small  boy, 
with  the  intelligence  *  usual  in  boys  of  his 


age.  in  passing  through  said  alleyway  at 
said  time,  did  not  and  could  not  see  the  well 
or  hole  of  hot  water  aforesaid,  or  know  that 
it  was  under  the  thin,  weak  piece  of  wood; 
and.  not  having  been  guarded  or  cautioned 
against  it,  stepped  upon  the  thin  wood  cover- 
ing, which  instantly  gave  way,  and  precipi- 
tated plaintiff  into  said  hole  or  well  of  hot 
water,  which  instantly,  before  he  could  ex- 
tricate himself,  burned  and  scalded  thf* 
plaintifi's  right  foot  and  leg  so  that  the- 
skin  and  parts  of  the  flesh  came  oflf,  and  th<- 
remaining  flesh  was  lacerated  and  wounded 
and  made  dangerously  sore  from  the  bottom 
of  the  foot  to  3  inches  above  the  knee,  and 
the  plaintiff  suffered  great  pain  and  anguish 
of  body  for  a  long  time,  and  was  put  to 
great  cost  and 'expense  for  nursing  and  for 
medicines,  and  for  attendance  and  services 
of  a  physician,  to  the  plaintiff's  damage  of 
$2,000.  The  plaintiff  further  alleges  that 
the  entrances  to  the  engine  rooms  and  the 
power  house  and  the  theater  were  in  said 
alley,  and  the  machinery,  being  constantly 
in  motion,  is  calculated  to  attract  and  allure- 
boys  and  others  to  see  the  machinery  and 
what  may  be  seen  in  the  theater,  and  the 
defendant  was  negligent  and  at  fault  in  per- 
mitting said  wells  to  remain  in  said  alley- 
way, uncovered  or  defectivelv  covered,  and 


should  be  alleged  that  the  child  was  drawn 
to  it  by  childish  curiosit,y,  or  that  the  table 
was  attractive  to  children,  or  that  the  in- 
jured boy  was  then  so  young  that  he  was 
unable  to  appreciate  the  danger  of  the  situa- 
tion. Belt  R.  Co.  v.  Charters,  123  III.  App. 
322. 

To  fix  upon  a  railroad  company  the  charge 
of  negligence  in  the  maintenance  of  a  turn- 
table attractive  to  children,  it  must  be  es- 
tablished that  the  turntable,  having  regard 
to  its  construction  and  situation,  was  of  a 
kind  which,  if  loft  unfastened  or  unguarded, 
was  likely  to  attract  children,  or  that  the 
danger  was  so  apparent  that  the  defendant 
ought,  in  the  exercise  of  ordinary  prudence, 
to  have  anticipated  that  children  would  re- 
sort to  the  machine  and  be  injured  by  it. 
Alabama  G.  S.  R.  Co.  v.  Crocker,  131  Ala. 
584.  31   So.  561. 

So  it  was  held  that,  in  an  action  for.  in- 
jury sustained  by  a  boy  of  tender  years  on 
a  turntable,  based  on  the  theory  that  it 
was  an  attractive  nuisance,  evidence  tending 
to  prove  that  other  boys  had  been  seen 
around  the  turntable  before  the  accident, 
and  that  it  was  situate  in  a  residence  dis- 
trict, is  admissible.  Belt  R.  Co.  v.  Charters, 
supra. 

In  San  Antonio  &  A.  P.  R.  Co.  v.  Morgan. 
02  Tex.  98.  40  S.  W.  28,  reversing  (Tex.  Civ. 
App.)  45  S.  W.  169,  the  court  said  that,  in 
so  far  as  the  turntable  and  other  cases  in- 
volving injuries  upon  dangerous  machinerj' 
on  private  property  might  he  considered  to 
lay  down  the  broad  proposition  that  the 
owner  could  be  held  liable  without  proof  of 
19L.R.A.(X.S.) 


either  an  intent  to  injure  or  an  invitation, 
it  did  not  think  they  were  based  upon  sound 
principle.  It  was  contended  in  this  case 
that  when  an  owner  placed  or  permitted 
J  anything  to  be  upon  his  property  which  wa* 
attractive  to  another,  who  was*  thereby  in- 
duced to  go  thereon,  the  invitation  might 
be  inferred  as  a  fact  by  the  court  or  jury. 
But  it  was  held  that,  in  order  to  amount  to 
an  implied  invitation,  the  owner  must  main 
tain  upon  his  premises  something  which,  on 
account  of  its  nature  and  surroundings,  was 
especially  and  unusually  attractive.  The 
petition  in  the  case,  having  failed  to  show 
an  invitation,  in  that  it  neither  alleged  a 
direct  invitation  nor  alleged  that  the  turn- 
table upon  which  the  injury  was  caused  was 
unusually  attractive,  and  having  failed  to 
allege  that  there  was  any  intent  to  injure* 
was  held  demurrable. 

But.  in  San  Antonio  &.  A.  P.  R.  Co,  v. 
Morgan,  24  Tex.  Civ.  App.  62,  58  S.  \V.  544. 
it  was  held  that  it  was  not  necessary  spe- 
cifically to  set  up  an  implied  invitation 
where  the  petition  alleged  that  the  turntable 
was  a  dangerous  machine  for  children  of 
tender  years  and  immature  judgment  t«> 
play  with,  on  account  of  its  nature  and  sur- 
roundings, and  especially  because  they  could 
easily  revolve  it  and  ride  upon  it;  that 
when  it  was  not  locked  it  was  especially  and 
unusually  calculated  to  attract,  and  did  at- 
tract, such  children,  and  appealed  to  their 
instinct  to  play,  and  that  it  tempted  and 
lured  them  and  thereby  caused  them  to  en- 
ter thereon  when  it  was  not  locked,  to  turn 
it   round   and   ride   thereon,   and    in   other 
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such   negligence  was  the  direct  and   proxi- ' 
mate   cause   of  the  plaintiflf's  great   injury 
and  suffering. 

The  defendant  demurred  to  the  complaint 
for  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  did 
not  allege  or  appear:  (1)  That  the  defend- 
ant owed  the  plaintiff  or  the  public  the  duty  _ 
of  keeping  said  alleyway  (so-called)  on  or 
across  its  own  premises  open  or  free  from 
obstruction  so  as  to  be  used  by  the  public, 
or  that  defendant  owed  the  plaintiff  any 
special  duty  whatsoever.  (2)  That  the 
plaintiff  or  the  public  had  any  right  to  go 
upon  the  premises  of  the  defendant  or  upon 
the  alleyway,  or  to  use  the  same  for  any 
purpose  whatsoever.  (3)  That  the  alleyway 
was  used  by  the  plaintiff  or  the  public,  or 
that  defendant  knew  that  the  plaintiff  was 
in  the  habit  of  going  on  said  premises,  or 
had  ever  invited  him  there.  (4)  That  the 
defendant  knew  that  the  alleged  alleyway 
was  a  common  resort  of  children  of  tender 
years  in  which  to  congregate  and  play,  or 
that  defendant  was  guilty  of  any  act  con- 
stitutingHiegligence.  For  that -it  did  appear 
from  the  allegations  of  the  complaint:  (5) 
That  the  open  alleyway  where  the  plaintiff 
alleges  he  was  injured  was  the  private  prop- 


erty of  the  defendant,  and  that  defendant 
was  in  the  possession  and  control  thereof,, 
and  was  using  the  same  for  the  purposes 
permitted  in  its  charter.  (6)  That  the 
plaintiff  was  a  trespasser  upon  the  premises- 
of  the  defendant,  and  was  of  such  age  as  to 
be  guilty  of  contributory  negligence,  and 
that  the  injury  of  which  he  complains  was- 
due  to  his  own  negligence,  and  not  to  the 
negligence  of  deiendant. 

His  Honor  overruled  the  demurrer,  and 
gave  defendant  time  to  file  answer.  De- 
fendant excepted  and  appealed. 

Messrs.  A.  C.  Zolllcoffer  and  J.  H» 
Brldgers,  for  appellant: 

Mere  attractiveness  to  children  will  not 
justify  a  recovery,  and  especially  where  the 
injury  complained  of  occurred  on  the  private 
property  of  the  owner. 

Kramer  v.  Southern  R.  Co.  127  N.  C.  330, 
52  L.R.A.  359,  37  S.  E.  468;  Schmidt  v.  Kan- 
sas City  Distilling  Co.  90  Mo.  284,  59  Am. 
Rep.  17,  1  S.  W.  865,  2  S.  W.  417;  Sweeny 
V.  Old  Colony  &  N.  R.  Co.  10  Allen,  368,  87 
Am.  Dec.  644;  Hargreaves  v.  Deacon,  25 
Mich.  5;  Gillespie  v.  McGowan,  100  Pa.  144, 
45  Am.  Rep.  365;  lamurri  v.  Saginaw  City 
Gas  Co.  148  Mich.  27,  111   N.  W.  884. 


ways  to  make  it  a  means  of  childish  sport 
and  diversion,  the  children  being  ignorant 
of  the  danger  they  thereby  incurred,  and 
that  the  defendant  had  knowledge  of  the 
practice  of  children  to  amuse  themselves  by 
playing  thereon. 

In  San  Antonio  &  A.  P.  R.  Co.  v.  Morgan 
(Tex.  Civ.  App.)  46  S.  W,  672,  a  case  in 
which  the  petition  was  almost  identical 
with  that  in  the  last-mentioned  case,  it  was 
said,  on  rehearing,  that,  to  arrive  at  the 
conclusion  in  that  case,  it  became  necessary 
to  overrule  a  long  line  of  decisions,  ranging 
through  more  than  30  volumes  of  the  Texas 
reports. 

The  language  of  the  court  in  San  Antonio 
&  A.  P.  R.  Co.  v.  Morgan,  supra,  as  to  the 
necessity  of  showing  invitation  to  bring  a 
case  within  the  turntable  doctrine,  was  ap- 
proved in  Driscoll  v.  Clark,  32  Mont.  172,80 
Pac.  1,  rehearing  denied  in  32  Mont.  192,  80 
Pac.  373. 

In  Denison  &  P.  Suburban  R.  Co.  v.  Har- 
lan, 39  Tex.  Civ.  App.  427,  87  S.  W.  732,  it 
was  contended  in  effect  that  inasmuch  as 
there  was  no  evidence  of  direct  invitation  to 
the  injured  child  to  ride  upon  the  turntable, 
the  invitation  being  implied  only  from  the 
attractiveness  of  the  turntable  for  children, 
it  was  permissible  to  give  positive  proof 
that  the  turntable  was  no  more  attractive 
than  ordinary  pools  of  water  where  they 
could  fish  or  paddle  or  sail  boats.  The  court, 
however,  held  that  such  evidence  was  im- 
material, and  that  the  issue  was  whether  or 
not  tlie  maintenance  of  the  particular  turn- 
table where  located,  unlocked,  unfenced,  and 
unguarded,  so  that  it  could  be  and  was  used 
19L.R.A.(N.S.) 


by  children  as  a  plaything,  rendered  it  sa 
peculiarly  and  unusually  calculated  to  at- 
tract them  as  to  constitute  an  implied  in- 
vitation to  them  to  go  upon  and  use  it  to 
their  amusement. 

In  Barrett  v.  Southern  P.  Co.  91  Cal.  296. 
24  Am.  St.  Rep.  186, 27  Pac.  666,  in  holding 
that  it  was  not  an  answer  to  the  claim  of  lia- 
bility against  the  company  that  the  child 
was  a  trespasser,  and  that,  if  it  had  not  med- 
dled with  the  defendant's  property,  it  would 
not  have  been  hurt,  and  that  the  law  im- 
posed no  duty  upon  the  defendant  to  make 
its  premises  a  safe  playground  for  children, 
the  court  said  that  in  the  forum  of  law, 
as  well  as  of  common  sense,  a  child  of  im- 
mature years  was  expected  to  exercise  *only 
such  care  and  self-restraint  as  belonged  to 
childhood:  and  a  reasonable  man  must  be 
presumed  to  know  this,  and  required  to  gov- 
ern his  actions  accordingly.  It  was  a  mat- 
ter of  common  experience  that  children  of 
tender  years  were  guided  in  their  actions  by 
childish  instincts,  and  were  lacking  in  that 
discretion  which  was  ordinarily  sufficient 
to  enable  those  of  more  mature  years  to  ap- 
preciate and  avoid  dangers;  and,  in  propor- 
tion to  this  lack  of  judgment  on  their  part, 
the  care  which  must  be  observed  toward 
them  by  others  was  increased. 

In  Houck  V.  Chicago  &  A.  R.  Co.  116  Mo. 
App.  559.  92  S.  VV.  738,  the  court  said  that 
difficulty  had  been  experienced  in  stating  a 
principle  for  the  turntable  decisions  which 
could  be  reconciled  with  the  proposition  that 
the  owner  of  premises  was  not  responsible 
for  injuries  to  trespassers  on  them,  received 
in  consequence  of  the  condition  of  the  prem- 
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Messrs.  T.  T.  Hicks  and  J.  C.  Kittrell, 

for  appellee: 

An  owner  is  bound  to  keep  his  premises 
in  a  9afe  and  suitable  condition  for  those 
who  come  upon  and  pass  over  them,  using 
•due  care  if  he  has  held  out  any  inducement, 
invitation,  or  allurement,  either  express  or 
implied,  by  which  they  have  been  led  to 
•enter  thereon. 

Bunch  V.  Edenton,  90  X.  C.  435;  Barrett 
V.  Southern  P.  Co.  91  Cal.  296,  25  Am.  St. 
l?ep.  186,  27  Pac.  666;  State  v.  Moore,  83 
Am.  Dec.  166,  note;  Wharton,  Crim.  Law, 
10th  ed.  §  464;  Sweeny  v.  Old  Colony  &  X. 
R.  Co.  10  Allen,  368,  87  Am.  Dec.  644;  Keffe 
V.  Milwaukee  &  St.  P.  R.  Co.  21  Minn.  207, 
18  Am.  Rep.  395;  Sioux  City  &  P.  R.  Co.  v. 
Stout,  17  Wall.  660,  21  L.  ed.  748;  Kansas 
C  R.  Co.  v.  Fitzsimmons,  22  Kan.  686,  31 
Am.  Rep.  205;  Hydraulic  Works  Co.  v.  Orr, 
S3   Pa.  332. 

Connor,  J.,  delivered  the  opinion  of  the 
court : 

The  diagram  attached  to  the  complaint 
shows  that  the  defendant's  power  house  and 
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engine  room  are  located  on  Spring  street, 
which  intersects  with  Main  street.  The 
manager's  residence  fronts  on  Main  street. 
At  its  intersection  with  Spring  street,  adja- 
cent to  the  dwelling  fronting  on  Main  street, 
is  the  theater,  and  adjacent  thereto  is  an 


i-ses,  when  there  was  no  carelessness  or  wil- 
ful conduct  by  the  owner.  The  court 
thought  the  controlling  circumstance  was 
the  extent  to  which  the  machinery  was  like- 
ly, from  its  construction  and  situation,  to 
attract  children,  together  with  the  danger- 
ous character  of  the  appliance.  According 
to  the  rule  in  analogous  matters  it  should 
be  for  the  jury  to  say  whether  the  at- 
tractiveness or  danger  was  so  great  as  to 
hold  the  owner  liable  if  an  injury  occurred; 
but  the  cases  showed  that  the  court  had  ex- 
ercised much  control  over  this  question. 

In  Snialley  v.  Rio  Grande  Western  R.  Co. 
(Utah)  98  Pac.  311,  the  court  said  that  it 
was  not  the  keeping  or  leaving  of  all  kinds 
of  dangerous  and  attractive  machines  or 
other  instruments  upon  premises  that  ren- 
dered the  owner  or  occupant  liable  if  he 
did  not  take  precautions  to  guard  or  pro- 
tecttthem,  or  to  prevent  intrusions  and  un- 
authorized visits  of  children.  The  instru- 
ment or  agency  must  not  only  be  dangerous 
and  attractive,  but  the  circumstances  of 
leaving  and  maintaining  it  must  also  be 
such  as  to  induce  young  children  to  believe 
that  they  are  at  liberty  to  enter  and  handle 
or  play  about  it.  That  is,  it  must  be  made 
to  appear,  either  from  the  character  of  the 
instrument  or  agency  itself,  or  from  the 
manner  and  circumstances  under  which  it 
was  maintained  or  left  about  the  premises, 
or  from  other  conduct  on  the  part  of  the 
owner  or  occupant  of  the  premise:*,  that  an 
inducement  or  its  equivalent  was  held  out  to 
young  children  to  enter.  Xot  necessarily 
tlie  doing  of  something  on  the  part  of  the 
owner  or  occupant  for  the  purpose  of  in- 
ducing the  entry,  but  the  doing  of  some- 
thing other  tlian  a  mere  operation  of  the 
machine  or  instrument  in  the  ordinarv  and 
1!U,.K.A.(N.S.) 


usual  manner,  which  had  the  effect  of  caus- 
ing or  inducing  the  entry. 

In  Alabama  G.  S.  R.  Co.  v.  Crocker,  supra, 
the  court  said:  "Common  prudence  forbids 
that  one  may  arrange  even  on  his  own  prem- 
ises that  which  he  knows,  or,  in  the  exercise 
of  common  judgment  and  prudence  ought  to 
know,  will  naturally  attract  others  into  un- 
suspected danger  or  great  bodily  harm.  It 
is  the  apparent  probability  of  danger,  rather 
than  rights  of  property,  that  determines  the 
duty  and  measure  of  care  required  of  the 
author  of  such  a  contrivance,  for  ordinarily 
the  duty  of  avoiding  known  danger  to  others 
may,  under  some  circumstances,  operate  to 
require  care  for  persons  who  may  be  at  the 
place  of  danger  without  right." 

But,  in  Friedman  v.  Snare  &  T.  Co.  71 
N.  J.  L.   605,   70  L.R.A.   147,   108   Am.   St. 
Rep.  764,  61  Atl.  401,  2  A.  &  E.  Ann.  Cas. 
497,  the  court  said  that  the  fact  that  a  dan- 
gerous   place    or   object    was   attractive    to 
children    of   tender   years    was   legitimately 
significant  where  the  question  of  their  own 
want  of  care  was  raised.     But  there  were 
fundamental     and     insuperable     difficulties 
standing   in   the  way   of   adopting  the   rule 
that  the  mere  attractiveness  of  private  prop- 
erty  gave   to   the   persons  attracted   rights 
I  against  the  owner.     One  difficulty  was  that 
I  the  rule  pro  tanto   ignored   the  distinction 
I  between    meum    and    teum.     And   on    what 
,  principle   was   it  to  be  limited  to  cases  of 
I  trespass?     Why  did  it  not  apply  equally  to 
I  the  conversion  of  personal  property  or  even 
to  larceny?     If  those  who  temporarily,  and 
for  limited  purposes,  converted  the  private 
property  of  their  neighbors  to  their  own  use, 
were  not  to  be  excused,  but  justified,  where, 
by  reason  of  their  tender  years,  they  were 
tempted  to  trespass,  and.  at  the  same  time, 
were  to  have  rights  of  action  against  the 
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open  or  vacant  lot.  In  the  rear  of  the  dwell- 
ing there  is  a  high  fence.  Between  this 
fence  and  the  power  and  engine  house  is 
&  vacant  space,  called,  in  the  complaint,  an 
"alleyway,"  opening  on  Spring  street,  and 
•extending  the  distance  of  the  width  of  the 
power  and  engine  house  on  one  side  and 
the  dwelling  and  theater  on  the  other,  and 
finding  an  outlet  into  the  vacant  lot.  The 
width  of  this  "alleyway"  is  not  given,  but 
the  depth  of  the  lot  upon  which  the  dwell- 
ing is  located  is  114  feet  from  the  corner  of 
Main  street.  In  the  space,  or  alleyway,  the 
•defendant  has  dug  three  small  wells  or  re- 
ceptacles several  feet  deep,  into  which  tne 
hot  water  from  the  heating  pipes  escapes. 
"•'The  dwelling  and  the  theater  are  heated  by 
hot  air  or  steam,  supplied  by  pipes  extend- 
ing underground  from  defendant's  engines, 
Across  said  alleyway  into  said  buildings." 
The  wells  are  usually  full  of  hot  water. 
The  distance  of  the  wells  from  Spring  street 
is  not  given,  but  from  the  map  it  appears 
that  the  one  into  which  plaintiff  fell  is 
about  62  feet  from  said  street,  and  just  back 
of  the  rear  wall  of  the  theater.     For  the 


purpose  of  operating  its  business  of  supply- 
ing light  to  the  city  of  Henderson,  the  de- 
fendant has  erected  "a  large,  attractive 
brick  building,  very  large  dynamos,  shaft- 
ings, and  pulleys,  engines  and  boilers,  and, 
by  means  of  large  doors  and  windows,  these 
machines  may  be  seen  from  the  streets,  the 
railway  tracks,  and  the  alley  near  by."  It 
is  further  alleged  that  the  entrance  to  the 
power  and  engine  rooms  are  in  the  said 
"alleyway,"  and  "the  machinery,  being  con- 
stantly in  motion,  is  calculated  to  attract 
and  allure  boys  and  others  to  see  the 
machinery  and  what  may  be  seen  in  the 
theater."  Plaintiff,  a  boy  of  thirteen,  "with 
the  intelligence  usual  in  boys  of  said  age," 
passing  through  said  alleyway  on  October 
— ,  1907,  not  knowing  or  being  warned  of 
the  existence  of  said  wells,  and  the  one  in 
controversy  not  being  securely  covered, 
stepped  into  it  and  was  injured.  The  neg- 
ligence alleged  is  not  covering  up  securely 
or  in  any  way  guarding '^one  of  said  wells," 
but  permitting  it  to  be  covered  with  a  thin, 
weak  covering,  etc.  The  demurrer  is  based 
upon  the  failure  of  the  plaintiff  to  allege 


true  owners  for  the  failure  to  exercise  care 
about  rendering  the  property  suitable  for 
their  use,  why  might  not  tliose  who,  under 
similar  temptations,  converted  the  property 
of  others  wholly  to  their  own  use,  be  like- 
wise justified,  and,  instead  of  the  right  of 
action,  gain  a  complete  title  to  the  property 
by  simply  appropriating  it? 

In  Delaware,  L.  &  W.  R.  Co.  v.  Reich,  61 
N.  J.  L.  635,  41  L.R.A.  833,  68  Am.  St.  Rep. 
727,  40  Atl.  682,  it  was  held  that  a  railroad 
company  was  not  liable  for  injury  to  a 
child  by  a  turntable,  although  the  table 
was  located  in  an  open  field,  on  the  land  of 
the  company,  within  90  feet  of  a  public 
street,  and  was  entirely  unguarded  and  un- 
protected. It  was  held  to  be  erroneous  to 
leave  the  case  to  the  jury  on  the  theory  that, 
if  the  turntable  was  a  structure  of  a  char- 
acter to  tempt  children  to  meddle  with  it, 
and  dangerous  to  them,  the  railroad  company 
was  chargeable  with  the  duty  of  using  rea- 
sonable care  to  protect  them  from  harm, 
the  negligent  performance  of  which  would 
render  the  company  liable  for  the  injuries 
received. 

In  the  following  cases  in  which  the  at- 
tractive nuisance  doctrine  was  invoked,  the 
element  of  "attractiveness"  was  not  present. 

The  turntable  doctrine  does  not  apply  to 
a  case  in  which  a  ten-year-old  girl  leaves  the 
highway  to  go  across  land  used  by  a  city 
as  a  dumping  ground  for  garbage  and  ma- 
nure, the  refuse  forming  a  crust  over  an 
excavation  filled  with  water,  upon  which 
cruHt  the  child  attempts  to  walk,  and 
through  which  she  breaks,  and  falls  into  the 
water,  and  is  drowned,  since  there  is  nothing 
alluring  or  enticing  to  children  upon  the 
])remises.  Dehanitz  v.  St.  Paul,  73  ^linn. 
385,  76  N.  W.  48. 

No  liabilitv  arises  under  the  turntable 
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doctrine  against  the  owner  of  premises  at- 
tractive to  children  for  injuries  to  a  nine- 
year-old  boy,  caused  by  catching  his  clothes 
in  an  unprotected  revolving  shaft,  where  the 
injured  boy  was  not  in  fact  attracted  to  the 
spot,  and  was  not  induced  to  go  there  by 
reason  of  his  childish  instincts  and  inclina- 
tions. O'l^eary  v.  Brooks  Elevator  Co.  7 
N.  D.  654,  41  L.R.A.  677,  76  N.  W.  919. 

And  where  a  child  fifteen  months  old  was 
run  over  by  an  engine,  it  was  held  that 
there  was  nothing  to  bring  the  case  within 
the  doctrine  of  the  attractive  nuisance  cases, 
i  where  there  was  neither  allegation  nor  proof 
that  there  was  anything  in  the  railroad 
track,  its  ties  or  rails,  to  attract  or  hold 
out  an  implied  invitation  to  such  a  child 
as  to  require  a  railroad  to  guard  its  right 
of  wav  against  children.  Cowley  v.  Chicago 
&  A.  R.  Co.  87  111.  App.  123. 

In  Norman  v.  Bartholomew,  104  111.  App. 
667,  it  was  held  that  an  eight-year-old  boy 
who  was  hurt  by  a  mangle  in  a  laundry 
could  not  be  said  to  have  been  attracted  by 
the  machinery,  so  as  to  render  the  owner 
liable  under  the  doctrine  of  the  turntable 
cases,  where  it  appeared  that  his  mother, 
who  worked  in  the  laundry,  called  him  into 
the  room  in  order  to  restrain  him  from 
quarreling  with  another  boy.  The  court 
said  that  there  was  no  disposition  to  ex- 
tend the  turntable  doctrine  to  cases  not 
clearly  within  the  rule. 

A  depot  is  not  a  place  which  allures  chil- 

I  dren  of  tender  years,  or  holds  out  to  them 

I  an  implied  invitation  or  special .  attraction 

,  to  visit  it.    Ling  v.  Great  Northern  R.  Co. 

165  Fed.  813. 


A  four-year-old  boy  who  is  induced  to  go 


I 

I  into'  a  railroad  switch  yard  by  his  elder 
I  brother,  in  order  that  the  latter  may  have 
'  him  under  supervision  while  picking  up 
71 
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any  facts  showing  that  defendant  owed  him 
any  duty  in  respect  to  placing,  using,  or 
covering  th«  wells  upon  its  premises.  The 
plaintiff  does  not  allege  that  the  space 
called  an  **alleyway"  was  ever  uped,  or  in- 
tended to  be  used,  either  as  a  public  or  pri- 
vate way  for  passing  upon  or  over  defend- 
ant's premises,  nor  does  he  allege  that  he 
ever  so  used  it.  He  does  not  allege  the  pur- 
pose for  wfiich  he  entered  upon  the  premises, 
or  that  any  relation  existed  between  defend- 
ant and  himself  entitling  him  to  enter  upon 
the  alleyway.  For  the  purpose  of  bringing 
himself  within  a  class  of  cases  decided  by 
the  courts,  imposing  a  higher  degree  of  care 
upon  persons  having  upon  their  premises 
structures  or  other  things  which  are  calcu- 
lated to  attract  children,  he  says  that  ''the 
machinery,  being  constantly  in  motion,  is 
calculated  to  attract  and  allure  boys,"  etc., 
"to  see  the  machinery  and  what  may  be  in  the 
theater."  He  does  not  allege  that  boys 
were  ever,  in  fact,  allowed  to  go  into  the 
alleyway  for  either  purpose,  or  that  he  was 
so  attracted  or  allured.  It  appears  from  the 
complaint    that    the   alleyway    belonged    to 


and  was  under  the  control  of  defendant, 
and  that  the  premises  were  being  used  for 
a  lawful  purpose,  and  that  the  wells  were 
useful  and  necessary  for  such  purpose. 

The  liability  of  owners  of  premises  adja- 
cent to  the  public  highways  for  injuries  sus- 
tained by  persons  using  such  highways  by 
reason  of  obstructions  or  pits  placed  so  near 
thereto  as  to  render  them  dangerous  is  well 
settled.  Bunch  v.  Edenton,  90  X.  C.  431; 
Walker  v.  Reidsville,  96  N.  C.  382,  2  S.  E. 
74.  No  question  of  that  kind  is  presented 
by  the  complaint,  because  it  is  not  alleged 
thai  plaintiff,  while  using  the  highway,  fell 
into  the  well.  He  expressly  negatives  this 
suggestion  by  saying  that,  "'in  passing 
through  said  alleyway,"  he  was  injured. 
The  well  was  62  feet  from  the  street. 
While  the  term  **alleyway"  is  used  to  de- 
scribe the  space  upon  which  the  wells  were 
dug,  plaintiff  does  not  allege  that  it  was 
used  by  the  public,  or  that  the  public  were, 
either  expressly  or  impliedly,  invited  to  use 
it  as  a  public  passway,  or  that  any  persons 
so  used  it.  The  use  of  the  term  "alleyway" 
does  not  of  itself  imply  that  the  strip  of 


grain  that  is  scattered  along  the  tracks,  is 
not  attracted  to  the  premises  by  any  ac- 
tivity of  enterprise  that  is  there  being  car- 
ried on,  so  as  to  make  the  company  liable 
under  the  attractive  nuisance  doctrine  for 
his  subsequent  injury  while  trying  to  leave 
the  place.  Union  Stock  Yard  &  Transit  Co. 
V.  Butler,  92  111.  App.  166. 

For  other  cases  in  which  the  element  of 
attractiveness  has  been  held  absent,  see  IV. 
infra. 

In  the  cases  in  which  the  attractive  nui- 
sance doctrine  is  discussed,  it  will  be  ob- 
served that  the  dangerous  character  of  the 
thing  causing  the  injury  is  mentioned;  that 
is,  the  fact  that  it  is  in  itself,  in  the  posi- 
tion in  which  it  is,  inherently  dangerous  to 
children;  and  many  of  the  cases  turn  upon 
this  ground.  A  point  is  also  made  that  the 
danger  must  not  be  obvious. 

In  Driscoll  v.  Clark,  32  Mont.  172,  80 
Pac.  1,  rehearing  denied  in  32  Mont.  192,  80 
Pac.  373,  it  was  held  that  it  was  not  enough, 
under  the  turntable  cases,  that  the  owner 
of  an  endless  chain  knew  that  it  attracted 
children,  to  render  him  liable  for  a  resulting 
injury,  since  it  must  be  shown  that  the  ma- 
chinery was  so  especially  and  unusually  al- 
luring to  children  as  to  attract  them.  To 
bring  this  class  of  machinery  within  the 
rule  it  must  also  be  shown  to  have  been  in- 
herently dangerous. 

Another  point  that  is  made  in  favor  of 
the  turntable  doctrine  is  that  the  children 
could  be  easily  protected  from  injury  while 
the  turntable  is  not  in  use,  and  at  slight 
expense.  This  is  one  thing  which  tends  to 
place  the  turntables  in  a  class  by  themselves. 
The  unusual  attractiveness  of  the  table  it- 
self, it  being  a  sort  of  a  merry-go-round, 
might  not  be  enough  to  impose  liability  on 
the  company  if  it  were  impracticable  to 
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;  fasten  it;  but  it  can  be  fastened  so  easily, 
I  and  at  so  slight  an  expense,  and  the  moral 
duty  to  protect  those  unable  to  protect  them- 
selves is  so  high,  that  it  is  not  surprising 
that  liability  should  have  been  imposed  in 
these  cases.    The  practicability  and  expense 
I  of  guarding  the  thing  or  place  often  marks 
I  the  dividing  line  between   a  case  in  which 
I  the  attractive  nuisance  doctrine  is  applied 
I  and  one  in  which   it  is  not.     It  might  be 
I  practicable  to  lock  a  turntable  when  not  in 
I  use;  but  it  would  be  impossible  to  lock  the 
I  revolving  entrance  door  to  a  building,  and 
!  hK.7e  it  of  any  use;  and  so  it  would  be.  if 
'  not  impossible,  at  least  too  much  to  expect. 
I  that  an  artificial  pond  should  be  protected 
by  a  fence  high  or  fast  enough  to  keep  a 
;  small  boy  out  if  he  desired  to  reach  it  to 
i  fish  or  sVim.    All  the  ridicule  to  which  the 
doctrine  has  been  subjected  has  been  due  to 
'  the  suggested  application  of  it  in  situations 
I  where  application  would  be  ridiculous,  be- 
I  cause   imposing   a   duty   impossible   of   per- 
I  formance,    or    practically    so.     A    very    im- 
I  portant  fact  which  must  be  taken  into  con- 
,  sideration  in  connection  with  the  turntable 
cases  is  the  ease  with  which  the  table  can 
I  be  protected.     This  requirement  of  the  doc- 
j  trine    prevents    its    application    to    a    very 
I  wide  range  of  cases. 

I      In  I^wis  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.   (Ind.  App.)  84  N.  E.  23,  the  court  said 
that  railroad  companies  are  not  to  be  de- 
prived of  the  use  of  structures  or  appliances 
necessary  for  the  carrying  on  of  their  busi- 
ness because  they  are  attractive  to  children^ 
and  may  result  in  injury  to  them  by  reason 
1  of  their  ignorance  or  want  of  judgment :  but 
j  where,   with   but   little   expense,  such   prop- 
erties may  be  made  safe  when  not   in  use, 
the   company   should   be   required   to  make 
1  them  so. 
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land  was  dedicated  to  the  public  use.  Mil- 
liken  V.  Denny,  135  N.  C,  19,  47  S.  E.  132. 
One  may  well  use  a  portion  of  his  private 
lot  as  an  alley  for  domestic  purposes^  or  a 
manufacturing  establishment,  or,  as  in  this 
case,  an  electric  light  plant,  for  uses  con- 
nected with  his  or  its  business,  without  sub- 
jecting it  to  a  public  use.  Of  course,  if, 
when  so  used,  its  servants  or  others  who 
are  invited  or  entitled  to  pass  over  it  are 
injured  by  pitfalls  or  obstructions  placed 
there,  the  owner  of  the  premises  is  liable. 
This  liability  arises  out  of  the  duty  im- 
posed upon  the  owner  by  reason  of  his  re- 
lation to  his  employee  or  licensee.  As  we 
construe  the  language  of  the  complaint,  the 
defendant  did  not,  by  leaving  the  space  on 
Spring  street  open,  invite  or  grant  any 
license  to  the  public  or  to  the  plaintiff  to 
enter  upon  or  pass  over  the  open  space  or 
alleyway.  He  was  a  trespasser  upon  the  de- 
fendant's premises.  The  liability  to  him  for 
injuries  sustained,  therefore,  depends  upon 
the  measure  of  duty  which  it  owed  to  him. 
We  had  occasion  at  the  last  term  to  con- 
sider this  question  in  McGhee  v.  Norfolk  k 


S.  R.  Co.  147  N.  C.  142,  60  S.  E.  912.  Aft- 
er a  careful  re-examination  of  the  question 
in  the  light  of  numerous  well-considered 
authorities,  we  see  no  reason  to  change  our 
opinion  as  expressed  in  that  case.  In  view 
of  the  adoption  of  the  "stock  law"  in  this 
state,  and  the  custom  generally  prevailing 
in  our  towns,  of  dispensing  with  fences 
around  lots,  the  question  becomes  of  more 
practical  importance  with  us  than  hereto- 
fore. It  would  impose  an  unreasonable  bur- 
den upon  the  owners  of  cultivated  lands  and 
of  lots  in  towns  to  require  them  to  guard 
every  pathway  or  alley  used  for  their  own 
convenience  against  the  intrusion  of  tres- 
passers, or,  in  default  thereof,  be  held  liable 
for  every  injury  sustained  in  passing  over 
their  premises  or  through  their  property. 
We  do  not  find  that  any  court  has  so  held. 
In  Sweeny  v.  Old  Colony  &  N.  R.  Co.  10 
Allen,  368,  87  Am.  Dec.  644,  it  is  said:  "The 
owner  of  the  land  is  not  bound  to  protect  or 
provide  safeguards  for  wrongdoers.  .  .  . 
No  duty  is  imposed  by  law  on  the  owner  or 
occupant  to  keep  his  premises  in  a  suitable 
condition  for  those  who  come  there  solely 


In  Loftus  v.  Dehail,  133  Cal.  217,  65  Pac. 
379,  the  court  said  that  the  gist  of  the  de- 
cisions in  the  turntable  cases  lies  not  alone 
in  the  fact  that  the  danger  is  one  especially 
created  by  the  act  of  the  owner,  but  that 
the  danger  is  one  which  can  be  removed  by 
a  lock,  without  destroying  or  impairing  the 
usefulness  of  the  machine;  and  that  the 
turntable  may  also  well  be  considered  pe- 
culiarly attractive  to  children  as  a  movable 
maeliine  in  the  nature  of  a  merry-go-round; 
and  that  the  unprotected  machine  itself  be- 
comes a  trap  for  them,  since  the  children 
are  ignorant  of  the  dangers  and  injury  to 
which  the}'  are  exposed  when  revolving  it. 

In  Peters  v.  Bowman,  115  Cal.  349,  56 
Am.  St.  Rep.  106,  47  Pac.  113,  598,  the 
court  said  that  the  owner  of  a  thing  dan- 
gerous and  attractive  to  children  was  not 
always  and  universally  liable  for  an  injury 
to  a  child  tempted  by  the  attraction.  His 
liability  bore  a  relation  to  the  character  of 
the  thing,  whether  natural  and  common,  or 
artificial  and  uncommon;  to  the  compara- 
tive ease  or  difficulty  of  preventing  the  dan- 
ger without  destroying  or  impairing  the 
usefulness  of  the  thing;  and,  in  short,  to  the 
reasonableness  and  propriety  of  his  own  con- 
duct, in  view  of  all  the  surrounding  circum- 
stances and  conditions.  As  to  common  dan- 
gers, existing  in  the  order  of  nature,  it  was 
the  duty  of  parents  to  guard  and  warn  their 
children;  and,  failing  to  do  so,  they  should 
not  expect  to  hold  others  responsible  for 
their  own  want  of  care.  But,  with  respect 
to  dangers  specially  created  by  the  act  of 
the  owner,  novel  in  character,  attractive 
and  dangerous  to  children,  easily  guarded 
and  rendered  safe,  the  rule  was,  as  it  ought 
to  be.  different;  and  such  was  the  rule  of 
the  turntable  cases,  of  the  lumber-pile  cases, 
and  all  others  of  a  similar  character. 
19L.R.A.(N.S.) 


Another  element  going  to  make  up  the 
liability  of  the  landowner  in  the  attractive 
nuisance  cases  is  his  knowledge  that  the 
place  is  attractive.  But  this  need  not  nec- 
essarily be  actual  knowledge.  Having  the 
knowledge  that  the  dangerous  thing  is  at- 
tractive to  children,  and  that  children  re- 
sort to  it,  he  is  said  to  extend  an  implied 
invitation  to  them  to  come  upon  the  prem- 
ises. 

If  the  company  knows  the  probable  conse- 
que7.ces  of  maintaining  an  unguarded  and 
unfastened  turntable,  and  that  children  play 
and  ride  upon  it  in  ignorance  of  their  dan- 
ger, and  a  child  is  injured  while  at  play 
thereon,  the  company  is  liable.  Lewis  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  supra. 

In  Keffe  v.  Milwaukee  &  St.  P.  R.  C^o.  21 
Minn.  207,  18  Am.  Rep.  393,  the  court  said 
that  it  was  true  that  the  defendant  did  not 
leave  the  turntable  unfastened  for  the  pur- 
pose of  injuring  young  children;  and  that, 
if  the  defendant  had  no  reason  to  believe 
that  the  unfastened  turntable  was  likely  to 
attract  and  to  injure  young  children,  then 
the  defendant  would  not  be  bound  to  use 
care  to  protect  from  injury  the  children 
that  it  had  no  good  reason  to  suppose  were 
in  any  danger.  But  the  complaint  in  the 
case  stated  that  the  defendant  knew  that 
the  turntable,  when  left  unfastened,  was 
easily  revolved,  and  was  attractive  and  dan- 
gerous to  children,  and  that  it  knew  that 
many  children  were  in  the  habit  of  going 
on  it  to  play.  The  defendant,  therefore, 
knew  that,  by  leaving  the  turntable  un- 
fastened and  unguarded,  it  was  not  merely 
inviting  young  children  to  come  upon  the 
turntable,  but  was  holding  out  an  nllure- 
ent  which,  acting  upon  the  natural  instinct;^ 
by  which  such  children  were  controlled, 
drew  them  by  those  instincts  into  a  hidden 
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any  facts  showing  that  defendant  owed  him 
any  duty  in  respect  to  placing,  using,  or 
covering  the  wells  upon  its  premises.  The 
plaintiff  does  not  allege  that  the  space 
called  an  "alleyway"  was  ever  used,  or  in- 
tended to  be  used,  either  as  a  public  or  pri- 
vate way  for  passing  upon  or  over  defend- 
ant's premises,  nor  does  he  allege  that  he 
ever  so  used  it.  He  does  not  allege  the  pur- 
pose for  which  he  entered  upon  the  premises, 
or  that  any  relation  existed  between  defend- 
ant and  himself  entitling  him  to  enter  upon 
the  alleyway.  For  the  purpose  of  bringing 
himself  within  a  class  of  cases  decided  by 
the  courts,  imposing  a  higher  degree  of  care 
upon  persons  having  upon  their  premises 
structures  or  other  things  which  are  calcu- 
lated to  attract  children,  he  says  that  ''the 
machinery,  being  constantly  in  motion,  is 
calculated  to  attract  and  allure  boys,"  etc., 
"to  see  the  machinery  and  vrhat  may  be  in  the 
theater."  He  does  not  allege  that  boys 
were  ever,  in  fact,  allowed  to  go  into  the 
alleyway  for  either  purpose,  or  that  he  was 
80  attracted  or  allured.  It  appears  from  the 
complaint    that    the    alleyway    belonged   to 


and  was  under  the  control  of  defeiidanty 
and  that  the  premises  were  being  used  for 
a  law^ful  purpose,  and  that  the  wells  were 
useful  and  necessary  for  such  purpose. 

The  liability  of  owners  of  premises  adja- 
cent to  the  public  highways  for  injuries  sus- 
tained by  persons  using  such  highways  by 
reason  of  obstructions  or  pits  placed  so  near 
thereto  as  to  render  them  dangerous  is  well 
settled.  Bunch  v.  Edenton,  90  N.  C.  431; 
Walker  v.  Reidsville,  96  N.  C.  382,  2  S.  K 
74.  No  question  of  that  kind  is  prer^nted 
by  the  complaint,  because  it  is  not  alleged 
that  plaintiff,  while  using  the  highway,  fell 
into  the  well.  He  expressly  negatives  this 
suggestion  by  saying  that,  'in  passing 
through  said  alleyway,'*  he  was  injured. 
The  well  was  62  feet  from  the  street. 
While  the  term  "alleyway"  is  used  to  de- 
scribe the  space  upon  which  the  wells  were 
dug,  plaintiff  does  not  allege  that  it  was 
used  by  the  public,  or  that  the  public  were, 
either  expressly  or  impliedly,  invited  to  use 
it  as  a  public  pass  way,  or  that  any  persons 
so  used  it.  The  use  of  the  term  "alleyway" 
does  not  of  itself  imply  that  the  strip  of 


grain  that  is  scattered  along  the  tracks,  is 
not  attracted  to  the  premises  by  any  ac- 
tivity of  enterprise  that  is  there  being  car- 
ried on,  so  as  to  make  the  company  liable 
under  the  attractive  nuisance  doctrine  for 
his  subsequent  injury  while  trying  to  leave 
the  place.  Union  Stock  Yard  &  Transit  Co. 
V.  Butler,  92  111.  App.  166. 

For  other  cases  in  which  the  element  of 
attractiveness  has  been  held  absent,  see  IV. 
infra. 

In  the  cases  in  which  the  attractive  nui- 
sance doctrine  is  discussed,  it  will  be  ob- 
served that  the  dangerous  character  of  the 
thing  causing  the  injury  is  mentioned;  that 
is,  the  fact  that  it  is  in  itself,  in  the  posi- 
tion in  which  it  is,  inherently  dangerous  to 
children;  and  many  of  the  cases  turn  upon 
this  ground.  A  point  is  also  made  that  the 
danger  must  not  be  obvious. 

In  Driscoll  v.  Clark,  32  Mont.  172,  80 
Pac.  1,  rehearing  denied  in  32  Mont.  192,  80 
Pac.  373,  it  was  held  that  it  was  not  enough, 
under  the  turntable  cases,  that  the  owner 
of  an  endless  chain  knew  that  it  attracted 
children,  to  render  him  liable  for  a  resulting 
injury,  since  it  must  be  shown  that  the  ma- 
chinery was  so  especially  and  unusually  al- 
luring to  children  as  to  attract  them.  To 
bring  this  class  of  machinery  within  the 
rule  it  must  also  be  shown  to  have  been  in- 
herently dangerous. 

Another  point  that  is  made  in  favor  of 
the  turntable  doctrine  is  that  the  children 
could  be  easily  protected  from  injury  while 
the  turntable  is  not  in  use,  and  at  slight 
expense.  This  is  one  thing  which  tends  to 
place  the  turntables  in  a  class  by  theinnelves. 
The  unusual  attractiveness  of  the  table  it- 
self, it  being  a  sort  of  a  merry -jro-round, 
might  not  be  enough  to  impose  liability  on 
the  company  if  it  were  impracticable  to 
19L.R.A.(N.S0 


;  fasten  it;  but  it  can  be  fastened  so  easily, 
j  and  at  so  slight  an  expense,  and  the  moral 
,  duty  to  protect  those  unable  to  protect  them- 
I  selves  is  so  high,  that  it  is  not  surprising 
I  that  liability  should  have  been   imposed  in 
I  these  cases.     The  practicability  and  expense 
!  of  guarding  the  thing  or  place  often  marks 
j  the  dividing  line  between  a  case  in  which 
!  the  attractive  nuisance  doctrine  is  applied 
I  and  one  in  which   it  is  not.     It  might  be 
practicable  to  lock  a  turntable  when  not  in 
use;  but  it  would  be  impossible  to  lock  the 
revolving  entrance  door  to  a  building,  and 
h&?e  it  of  any  use;  and  so  it  would  be.  if 
not  impossible,  at  least  too  much  to  expect, 
that  an  artificial  pond  should  be  protected 
by  a  fence  high  or  fast  enough  to  keep  a 
small  boy  out  if  he  desired  to  reach  it  to 
fish  or  sVim.     All  the  ridicule  to  which  the 
doctrine  has  been  subjected  has  been  due  to 
the  suggested  application  of  it  in  situations 
where  application  would  be  ridiculous,  be- 
cause  imposing  a   duty   impossible  of  per- 
formance,   or    practically    so.     A    very    im- 
portant fact  wiiich  must  be  taken  into  con- 
sideration in  connection  with  the  turntable 
cases  is  the  ease  with  which  the  table  can 
be  protected.     This  requirement  of  the  doc- 
trine   prevents    its    application    to    a    very 
wide  range  of  cases. 

In  Lewis  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  (Ind.  App.)  84  N.  E.  23,  the  court  said 
that  railroad  companies  are  not  to  be  de- 
prived of  the  use  of  structures  or  appliances 
necessary  for  the  carrying  on  of  their  busi- 
ness because  they  are  attractive  to  children, 
and  may  result  in  injury  to  them  by  reason 
of  their  ignorance  or  want  of  judgment;  but 
where,  with  but  little  expense,  such  prop- 
erties may  be  made  safe  when  not  in  use, 
the  company  should  be  required  to  make 
them  so. 
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land  was  dedicated  to  the  public  use.  Mil- 
liken  V.  Denny,  135  N.  C.  19,  47  S.  E.  132. 
One  may  well  use  a  portion  of  his  private 
lot  as  an  alley  for  domestic  purposes^  or  a 
manufacturing  establishment,  or,  as  in  this 
case,  an  electric  light  plant,  for  uses  con- 
nected with  his  or  its  business,  without  sub- 
jecting it  to  a  public  use.  Of  course,  if, 
when  so  used,  its  servants  or  others  who 
are  invited  or  entitled  to  pass  over  it  are 
injured  by  pitfalls  or  obstructions  placed 
there,  the  owner  of  the  premises  is  liable. 
This  liability  arises  out  of  the  duty  im- 
posed upon  the  owner  by  reason  of  his  re- 
lation to  his  employee  or  licensee.  As  we 
construe  the  language  of  the  complaint,  the 
defendant  did  not,  by  leaving  the  space  on 
Spring  street  open,  invite  or  grant  any 
license  to  the  public  or  to  the  plaintiff  to 
enter  upon  or  pass  over  the  open  space  or 
alleyway.  He  was  a  trespasser  upon  the  de- 
fendant's premises.  The  liability  to  him  for 
injuries  sustained,  therefore,  depends  upon 
the  measure  of  duty  which  it  owed  to  him. 
We  had  occasion  at  the  last  term  to  con- 
sider this  question  in  McGhee  v.  Norfolk  k 


S.  R.  Co.  147  N.  C.  142,  60  S.  E.  912.  Aft- 
er a  careful  re-examination  of  the  question 
in  the  light  of  numerous  well-considered 
authorities,  we  see  no  reason  to  change  our 
opinion  as  expressed  in  that  case.  In  view 
of  the  adoption  of  the  "stock  law"  in  this 
state,  and  the  custom  generally  prevailing 
in  our  towns,  of  dispensing  with  fences 
around  lots,  the  question  becomes  of  more 
practical  importance  with  us  than  hereto- 
fore. It  would  impose  an  unreasonable  bur- 
den upon  the  owners  of  cultivated  landst  and 
of  lots  in  towns  to  require  them  to  guard 
every  pathway  or  alley  used  for  their  own 
convenience  against  the  intrusion  of  tres- 
passers, or,  in  default  thereof,  be  held  liable 
for  every  injury  sustained  in  passing  over 
their  premises  or  through  their  property. 
We  do  not  find  that  any  court  has  so  held. 
In  Sweeny  v.  Old  Colony  &  N.  R.  Co.  10 
Allen,  368,  87  Am.  Dec.  644,  it  is  said:  "The 
owner  of  the  land  is  not  bound  to  protect  or 
provide  safeguards  for  wrongdoers.  .  .  . 
No  duty  is  imposed  by  law  on  the  owner  or 
occupant  to  keep  his  premises  in  a  suita!)le 
condition  for  those  who  come  there  solely 


In  Loftus  V.  Dehail,  133  Cal.  217,  65  Pac. 
379,  the  court  said  that  the  gist  of  the  de- 
cisions in  the  turntable  cases  lies  not  alone 
in  the  fact  that  the  danger  is  one  especially 
created  by  the  act  of  the  owner,  but  that 
the  danger  is  one  which  can  be  removed  by 
a  lock,  without  destroying  or  impairing  the 
iisefulness  of  the  machine;  and  that  the 
turntable  may  also  well  be  considered  pe- 
culiarly attractive  to  children  as  a  movable 
machine  in  the  nature  of  a  merry-go-round ; 
and  that  the  unprotected  machine  itself  be- 
comes a  trap  for  them,  since  the  children 
are  ignorant  of  the  dangers  and  injury  to 
which  they  are  exposed  when  revolving  it. 

In  Peters  v.  Bowman,  115  Cal.  349,  56 
Am.  St.  Rep.  106,  47  Pac.  113,  598,  the 
court  said  that  the  owner  of  a  thing  dan- 
gerous and  attractive  to  children  was  not 
always  and  universally  liable  for  an  injury 
to  a  child  tempted  by  the  attraction.  His 
liability  bore  a  relation  to  the  character  of 
the  thing,  whether  natural  and  common,  or 
artificial  and  uncommon;  to  the  compara- 
tive ease  or  difficulty  of  preventing  the  dan- 
ger without  destroying  or  impairing  the 
usefulness  of  the  thing;  and,  in  short,  to  the 
reasonableness  and  propriety  of  his  own  con- 
duct, in  view  of  all  the  surrounding  circum- 
stances and  conditions.  As  to  common  dan- 
gers, existing  in  the  order  of  nature,  it  was 
the  duty  of  parents  to  guard  and  warn  their 
children;  and,  failing  to  do  so,  they  should 
not  expect  to  hold  others  responsible  for 
their  own  want  of  care.  But.  with  respect 
to  dangers  specially  created  by  the  act  of 
the  owner,  novel  in  character,  attractive 
and  dangerous  to  children,  easily  guarded 
and  rendered  safe,  the  rule  was,  as  it  ought 
to  be,  different;  and  such  was  the  rule  of 
the  turntable  cases,  of  the  lumber-pile  cases, 
and  all  others  of  a  similar  character. 
19L.R.A.(N.S.) 


Another  element  going  to  make  up  the 
liability  of  the  landowner  in  the  attractive 
nuisance  cases  is  his  knowledge  that  the 
place  is  attractive.  But  this  need  not  nec- 
essarily be  actual  knowledge.  Having  the 
knowledge  that  the  dangerous  thing  is  at- 
tractive to  children,  and  that  children  re- 
sort to  it,  he  is  said  to  extend  an  implied 
invitation  to  them  to  come  upon  the  prem- 
ises. 

If  the  company  knows  the  prolMible  conse- 
quences of  maintaining  an  unguarded  and 
unfastened  turntable,  and  that  children  play 
and  ride  upon  it  in  ignorance  of  their  dan- 
ger, and  a  child  is  injured  while  at  play 
thereon,  the  company  is  liable.  Lewis  v. 
Cleveland,  C.  C.  &  St  L.  R.  Co.  supra. 

In  Keffe  v.  Milwaukee  &  St.  P.  R.  Co.  21 
Minn.  207,  18  Am.  Rep.  393,  the  court  said 
that  it  was  true  that  the  defendant  did  not 
leave  the  turntable  unfastened  for  the  pur- 
pose of  injuring  young  children:  and  that, 
if  the  defendant  had  no  reason  to  believe 
that  the  unfastened  turntable  was  likely  to 
attract  and  to  injure  young  children,  then 
the  defendant  would  not  be  bound  to  use 
care  to  protect  from  injury  the  children 
that  it  had  no  good  reason  to  suppose  were 
in  any  danger.  But  the  complaint  in  the 
case  stated  that  the  defendant  knew  that 
the  turntable,  when  left  unfastened,  was 
easily  revolved,  and  was  attractive  and  dan- 
gerous to  children,  and  that  it  knew  that 
many  children  were  in  the  habit  of  going 
on  it  to  play.  The  defendant,  therefore, 
knew  that,  by  leaving  the  turntable  un- 
fastened and  unguarded,  it  was  not  merely 
inviting  young  children  to  come  upon  the 
turntable^  but  was  holding  out  an  allure- 
ent  which,  acting  upon  the  natural  instincts, 
by  which  such  children  were  controlled, 
drew  them  by  those  instincts  into  a  hidden 
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for  their  own  convenience  or  pleasure,  and 
who  are  not  either  expressly  invited  to  en- 
ter or  induced  to  come  upon  them  by  the 
purpose  for  which  the  premises  are  appro- 
priated and  occupied,  or  by  some  prepara- 
tion or  adaptation  of  the  place,  for  use  by 
customers  or  passengers,  which  mignt  nat- 
urally and  reasonably  lead  them  to  suppose 
that  they  might  properly  and  safely  enter 
thereon/*  In  Union  Stock  Yards  Sl  Transit 
Co.  V.  Rourke,  10  111.  App.  474,  Bailey,  J., 
says:  "It  is  a  general  rule  of  law  that  the 
owner  of  private  grounds  is  under  no  obliga- 
tion to  keep  them  in  a  safe  condition  for 
the  benefit  of  trespassers,  idlers,  bare  licen- 
sees, or  others  who  come  upon  them,  not  by 
any  invitation,  either  express  or  implied, 
but  for  their  own  convenience  or  pleasure, 
or  to  gratify  their  curiosity,  however  inno- 
cent or  laudable  their  purpose  may  be." 
In  this  case  the  deceased,  while  passing  over 
defendant's  premises,  *' without  any  invita- 
tion from  the  defendant,  express  or  implied, 
and  without  any  legal  right,*'  was  injured. 
There  was  evidence  that  other  persona  were 
in  the  habit  of  passing  over  the  premises  for 


their  own  convenience  without  any  objection 
on  the  part  of  defendant.  It  was  held  that 
defendant  was  not  liable.  In  Cooper  v. 
Overton,  102  Tenn.  211,  45  L.R^  591,  73 
Am.  St.  Rep.  864,  52  S.  W.  183,  the  court 
said:  "There  can  be  no  liability  unless  it 
was  the  defendant's  duty  to  fence  the  pond. 
It  surely  is  not  the  duty  of  an  owner  to 
guard  or  fence  every  dangerous  hole  or  pond 
or  stream  of  water  on  his  premises  for  the 
protection  of  persons  going  upon  bis  land 
who  have  no  right  to  go  there.  No  sudi 
rule  of  law  is  laid  down  in  the  books,  and  it 
would  be  most  unreasonable  to  so  hold." 

In  Moran  v.  Pullman  Palace  Car  Co.  134 
Mo.  641,  33  L.R.A.  755,  56  Am.  St.  Rep.  543, 
36  S.  W.  659,  Sherwood,  J.,  after  discussing 
the  allegations  of  the  complaint,  says:  "The 
petition,  we  think,  fails  to  state  a  cause  of 
action  against  the  defendants,  and  that  the 
demurrers  were  rightfully  sustained.  The 
single  question  presented  by  the  record 
is  whether  the  owner  of  a  vacant  lot  upon 
which  is  situated  a  pond  of  water  or  a 
dangerous  excavation  is  required  to  fence  it, 
or  otherwise  insure  the  safety  of  strangers, 


danger;  and  having  thus  knowingly  allured 
them  into  a  place  of  danger  without  their 
fault  (for  it  could  not  blame  them  for  not 
resisting  the  temptation  it  had  set  before 
them),  it  was  bound  to  use  care  to  protect 
them  from  the  danger  into  which  they  were 
thus  led,  and  from  which  they  could  not  be 
expected  to  protect  themselves.  The  court 
added:  "We  agree  with  the  defendant's 
counsel  that  a  railroad  company  is  not  re- 
quired to  make  its  land  a  safe  playground 
for  children.  It  has  the  same  right  to  main- 
tain and  use  its  turntable  that  any  land- 
owner has  to  use  his  property.  It  is  not  an 
insurer  of  the  lives  or  limbs  of  young  chil- 
dren who  play  upon  its  premises.  We  mere- 
ly decide  that  when  it  sets  before  young 
children  a  temptation  which  it  has  reason 
to  believe  will  lead  them  into  danger,  it 
must  use  ordinary  care  to  protect  them  from 
harm.  What  would  be  proper  care  in  any 
case  must,  in  general,  be  a  question  for  the 
jury,  upon  all  the  circumstanceR  of  the  case." 

Actual  knowledge  that  children  resort  to 
a  railroad  trestle  to  play  is  immaterial  in 
an  action  brought  to  recover  for  the  death 
of  a  child  killed  by  the  fall  of  an  iron  placed 
thereon  by  the  company,  since  it  is  bound 
to  take  notice  of  the  habits  of  children,  the 
character  of  the  place,  and  the  natural  con- 
sequence of  so  placing  the  iron.  Dwyer  v. 
Missouri  P.  R.  Co.  12  Mo.  App.  597.  ' 

In  Barrett  v.  Southern  P.  Co.  01  Cal.  296, 
25  Am,  St.  Rep.  186,  27  Pac.  660,  the  court 
paid  that,  if  the  defendant  ought  reasonably 
to  have  anticipated  that,  by  leaving  a  turn- 
table unguarded  and  exposed,  an  injury  to 
a  child  was  likely  to  occur,  it  must  be  held 
to  have  anticipated  such  injury,  and  to  have 
been  guilty  of  negligence  in  thus  maintain- 
ing the  table  in  an  exposed  position. 
19L.R.A.(N.S.) 


IV.  Extent  of  appUcation. 
a.  Attraction  on  private  premiaes, 

1,  Dangerous  things  in  general. 

It  will  be  seen  by  a  reference  to  the  cases 
in  the  following  subdivisions  of  this  note, 
that  there  has  been,  as  before  stated,  but 
a  very  limited  extension  of  the  attractive 
nuisance  doctrine  beyond  the  turntable 
cases. 

In  Coleman  v.  Robert  Graves  Co.  39  Misc. 
85,  78  N.  Y.  Supp.  893,  it  was  held  that 
one  who  kindles  a  pile  of  shavings  on  his 
own  premises,  in  the  proper  conduct  of  his 
business,  owes  no  duty  of  active  vigilance 
to  prevent  children  from  playing  with  the 
fire,  and  so  is  not  liable  for  injuries  received 
by  a  nine-year-old  girl  who,  while  poking 
in  the  ashe*,  allows  her  dress  to  catch  fire, 
since  setting  the  fire  is  not  in  the  nature 
of  setting  a  trap  for  the  unwary,  a  child 
of  that  age  knowing  that  the  fire  will  bum. 

The  turntable  doctrine  will  not  be  extend- 
ed so  as  to  render  a  railroad  company  which 
sets  fire  to  stumps  and  rubbish  on  its  un- 
fenced  right  of  way,  and  leaves  the  fire  un- 
guarded, liable  for  the  death  of  a  four-year- 
old  child  who  goes  to  play  with  the  fire,  and 
is  burned  so  that  it  dies.  Erickson  v.  Great 
Northern  R.  Co.  82  Minn.  60,  51  L.R.A.  645, 
83  Am.  St.  Rep.  410,  84  N.  W.  462.  The 
court  said  that  it  was  not  practicable  to 
lay  down  any  absolute  rule  as  to  the  limita- 
tions of  the  doctrine.  The  manifest  trend, 
however,  of  all  the  decisions  of  the  court, 
was  to  limit  its  application  to  attractive 
and  dangerous  machinery  and  to  other  simi- 
lar cases  where  the  danger  was  latent.  The 
court  was  not  prepared  to  say  that  cases 
might  not  arise  outside  of  this  classification 
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old  or  young,  who  may  go  upon  said  prem- 
isos,  not  by  his  invitation,  express  or  im- 
plied, but  for  the  purpose  of  amusement  or 
from  motives  of  curiosity,"— citing  Richards 
V.  Connell,  45  Neb.  467,  63  N.  W.  915,  and 
many  others,  sustaining  a  demurrer.  In 
that  case  it  appeared  that  boys  had  been  in 
the  habit  of  bathing  in  the  pond.  There  was 
"a  sudden  depression,  making  the  water 
some  15  feet  deep."  A  boy  of  nine  years 
was  drowned  by  going  into  the  depression. 
In  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Bing- 
ham, 29  Ohio  St.  364,  23  Am.  Rep;  751, 
Boynton,  J.,  after  reviewing  the  authorities, 
thus  sums  up  his  conclusion:  **The  principle 
underlying  the  cases  above  cited  recognizes 
the  right  of  the  owner  of  real  property  to 
the  exclusive  use  and  enjoyment  of  the  same 
without  liability  to  others  for  injuries  oc- 
casioned by  its  unsafe  condition,  where  the 
person  receiving  the  injury  was  not  in  or 
near  the  place  of  danger  by  lawful  right, 
and  where  such  owner  assumed  no  responsi- 
bility for  his  safety  by  inviting  him  there 
without  giving  him  notice  of  the  existence 
or  imminence  of  the  peril  to  be  avoided." 


In  such  cases  the  maxim.  Sic  utere  tuo  ut 
alienum  non  Icedas,  is  in  no  sense  infringed. 
In  its  just  sense  it  means:  *'So  use  your  own 
property  as  not  to  injure  the  rights  of  an- 
other." When  no  right  has  been  invaded, 
although  one  may  have  injured  another,  no 
liability  has  been  incurred.  "Actionable 
negligence  exists  only  where  the  one  whose 
act  causes  or  occasions  the  injury  owes  to 
the  injured  party  a  duty,  created  either  by 
contract  or  by  operation  of  law,  which  he 
has  failed  to  discharge,"  The  inducement 
to  enter  must  be  equivalent  to  an  invitation. 
Mere  permission  is  neither  inducement,  al- 
lurement, nor  enticement.  Carleton  v.  Fran- 
conia  Iron  &  Steel  Co.  99  Mass.  216.  The 
principle,  with  its  limitations,  is  clearly 
stated  by  Pollock,  C.  B.,  in  Hardcastle  v. 
South  Yorkshire  R,  &  R.  D.  Co.  4  Hurlst  ft 
N.  67:  "When  an  excavation  is  made  ad- 
joining to  a  public  way,  so  that  a  person 
walking  upon  it  might,  by  making  a  false 
step,  or  being  affected  with  sudden  giddiness, 
.  .  .  be  thrown  into  the  excavation,  it  is 
reasonable  that  the  person  making  such  ex- 
cavation   should    be    liable    for    the    conse- 


to  which  the  doctrine  ought  to  be  extended, 
but  held  that,  as  a  general  rule,  the  doctrine 
of  the  turntable  cases  must  be  limited  to 
cases  of  attractive  and  dangerous  machin- 
ery and  to  other  similar  cases  where  the 
danger  was  latent.  This  rule  might  not  be 
strictly  logical,  but  it  was  a  necessary  one, 
unless  landowners  were  to  be  made  insurers 
of  the  safety  of  children  when  trespassing 
upon  their  premises. 

One  who,  for  the  purpose  of  burning  up 
waste  material,  starts  a  fire  on  vacant  land, 
need  not  so  guard  it  as  to  prevent  injury 
to  one  who  is  attracted  there  by  childish 
instincts.  Paolino  v.  McKendall,  24  R.  I. 
432,  60  L.R.A.  133,  96  Am.  St.  Rep.  736,  62 
Atl.  268. 

Hot  water  in  a  ditch  cannot  be  said  to  be 
an  allurement  sufficient  to  attract  a  child 
from  a  path,  to  his  injury.  Etheredge  v. 
Central  R.  Co.  122  Ga.  863,  50  S.  E.  1003. 

The  owner  of  a  vacant  lot  is  not  liable 
for  injury  to  a  nine-year-old  trespassing 
boy  who  gets  into  a  pile  of  hot  ashes  or  em- 
bers while  at  play,  and  is  burned,  where 
there  is  nothing  attractive  to  children  on 
the  lot,  and  the  plaintiff  himself  testifies 
that  he  was  not  attracted  to  the  lot  by  any- 
thing in  it,  but  merely  went  there  to  play. 
American  Advertising  &  Bill  Posting  Co.  v. 
Flannigan,  100  111.  App.  452. 

One  who  dumps  ashes  and  cinders  upon 
private  grounds  cannot  be  said  to  be  there- 
by setting  a  trap  to  catch  boys  or  other 
intruders,  where  there  is  no  such  intention. 
Smith  V.  Jacob  Dold  Packing  Co.  82  Mo. 
App.  9. 

The  doctrine  of  the  turntable  cases  will 
not  be  extended  so  as  to  render  a  railroad 
company  liable  for  injury  to  a  five-year-old 
boy  who  goes  off  of  a  path  on  the  company's 
19L.R.A.(N.S.) 


premises,  and  falls  into  a  ditch  of  hot  wa- 
ter.   Etheredge  v.  Central  R.  Co.  supra. 

No  cause  of  action  arises  for  injury  to  a 
twelve-year-old  trespassing  boy  by  the  sud- 
den discharge  of  steam  and  hot  water  upon 
him  on  premises  upon  which  he  has  gone 
for  the  purpose  of  stealing  type  metal  and 
I  lead  junk.  Mergenthaler  v.  Kirby,  79  Md. 
182,  47  Am.  St.  Rep.  371,  28  Atl.  1065. 

A  recovery  cannot  be  based  on  evidence 
that  a  three-year-old  child  lost  its  life  by 
having  fallen  into  a  pool  of  hot  water  dis- 
charged on  defendant's  premises  through  an 
escape  pipe,  60  feet  from  a  public  road,  in 
the  neighborhood  and  vicinity  of  several  in- 
habited dwelling  houses,  since  the  plaintifT 
must  show  that  the  place  was  attractive  to 
children,  or  that,  to  the  knowledge  of  the 
defendant,  children  were  in  the  habit  of  re- 
sorting to  it  for  amusement  or  otherwise. 
Schmidt  v.  Kansas  City  Distilling  Co.  90 
Mo.  284,  59  Am.  Rep.  16,  1  S.  W.  865,  2  S. 
W.  417. 

In  Putney  v.  Keith,  98  111.  App.  285,  it 
w^as  held  that  the  daughter  of  the  owner  of 
a  house  was  not  liable  for  the  death  of  a 
guest's  two-year-old  child,  who,  while  at 
play,  fell  into  a  dish  of  hot  water  placed  on 
the  floor  of  the  kitchen  by  the  former  while 
in  the  discharge  of  her  household  duties. 
Waterman,  Justice,  in  delivering  the  major- 
ity opinion,  said  that  it  was  not  necessarily 
negligent  to  have  about  the  house  things 
that  attracted  the  attention  of  children,  and 
by  which  they  might  be  injured.  If  such 
things  were  the  ordinary  utensils  and  ap- 
pliances made  use  of  by  prudent  people,  and 
they  were  kept  and  used  in  such  manner  as 
they  ordinarily  were  by  prudent  people,  such 
keeping  and  use  was  not  negligence  in  re- 
spect to  adults  or  infants.  Diboll,  J.,  in  a 
dissenting  opinion,  however,  said  that  a  dish 
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a  well -considered  opinion,  reviews  the  cases 
and  examines  the  doctrine  upon  the  reason 
of  the  thing.  After  stating  the  doctrine 
and  the  basis  upon  which  it  is  placed,  he 
Hays:  ''It  is  obvious  that  the  principle  on 
which  the  rule  rests,  if  sound,  must  be  ap- 
plicable more  widely  than  merely  to  rail- 
road companies  and  the  turntables  main- 
tained by  them.  It  would  require  a  similar 
rule  to  be  applied  to  all  owners  and  occu- 
piers of  land  in  respect  to  any  structure, 
machinery,  or  implement  maintained  by 
them  thereon,  which  possesses  a  like  attrac- 
tiveness and  furnishes  a  like  temptation  to 
young  children.  He  who  erects  a  tower  ca- 
pable of  being  climbed,  and  maintains  there- 
on a  windmill  to  pump  water  to  his  build- 
ings, ...  he  who  maintains  a  pond  in 
which  boys  may  swim  in  summer,  or  on 
which  they  may  skate  in  winter ;  would  seem 
to  be  amenable  to  this  rule  of  duty.  .  .  . 
In  all  of  them  the  doctrine  of  the  turntable 
cases,  if  correct,  would  charge  the  landowner 
or  occupier  with  the  duty  of  taking  ordinary 
care  to  preserve  young  children  thus  tempt- 


e<l  on  his  land  from  harm.  The  fact  that 
the  doctrine  extends  to  such  a  variety  of 
cases,  and  to  cases  in  respect  to  which  the 
idea  of  such  a  duty  is  novel  and  startling, 
raises  a  strong  suspicion  of  the  correctness 
of  the  doctrine,  and  leads  us  to  question  it.'' 
The  illustration  given  by  the  learned  chief 
justice  shows  that  he  has  had  experience 
with  towers  constructed  to  support  wind- 
mills, with  ladders  leading  to  the  tank,  and 
with  boys.  He  further  says  that  the  only 
rational  ground  upon  which  the  doctrine 
can  be  founded  is  that  having  a  thing  at- 
tractive to  children  on  his  land  is  an  implied 
invitation  to  children  to  come  upon  his 
premises  and  play  upon  them,  in,  around, 
and  upon  such  thing.  After  showing  conclu- 
sively that  the  liability  cannot  rest  upon  an 
implied  invitation,  he  says:  "A  turntable, 
however  attractive,  could  not  be  deemed  to 
have  been  erected  for  the  use  which  the  child 
makes  of  it.  This  objection  is  not  obviated 
by  an  appeal  to  the  doctrine  that  children  of 
tender  years  are  not  held  to  the  same  de- 
gree of  prudence  and  care  as  adults;     •    .    • 


tender  years,  who  take  a  stick  of  it  and  ex- 
plode it,  causing  the  death  of  one  of  the 
children  and  permanent  injury  to- the  other, 
the  company  is  liable  under  the  doctrine  of 
the  turntable  cases.  Mattson  v.  Minnesota 
&  N.  \V.  R.  Co.  95  Minn.  477,  70  L.R.A.  503, 
111  Am.  St.  Rep.  483,  104  N.  W.  443,  5  A. 
&  E.  Ann.  Cas.  498.  The  court  said  that 
there  was  nothing  so  attractive  to  young 
boys  as  articles  of  an  explosive  nature,  and 
the  greater  the  volume  of  sound  that  might 
be  produced  therefrom  the  greater  the  at- 
traction. As  compared  with  an  ordinary 
turntable,  dynamite  was  vastly  more  attract- 
ive and  for  more  dangerous.  Young  chil- 
dren were  incapable  of  comprehending  the 
dangers  in  handling  or  exploding  the  same, 
and  their  natural  instincts  urged  them  into 
experiments  with  it  whenever  it  came  with- 
in their  reach.  In  view  of  these  considera- 
tions, the  rule  of  law  imposed  upon  him 
who  possessed  such  dangerous  articles 
should  be  more  exacting  than  in  the  case  of 
him  who  maintained  a  turntable. 

One  who  stores  dynamite  in  a  factory  in 
such  a  manner  that  it  can  be  easily  discov- 
ered by  children  who  are  accustomed  to  play 
there  is  guilty  of  negligence  which  will  ren- 
der him  liable  for  injuries  to  a  boy  by  one 
of  the  sticks  of  the  explosive  which  is  taken 
from  the  box  and  set  off  by  a  companion 
under  the  supposition  that  it  is  a  firecrack- 
er. Nelson  v.  McLellan,  31  Wash.  208,  60 
1..R.A.  793,  90  Am.  St.  Rep.  902,  71  Pac. 
747. 

In  Travell  v.  Bannerman,  71  App.  Div. 
439.  75  N.  Y.  Supp.  806,  the  court  said  that 
a  lump  of  caked  gunpowder  in  which 
pieces  of  brass  were  embedded  fell  within 
the  description  of  a  dangerous  and  enticing 
machine.  In  the  case  at  bar,  some  com- 
panions of  the  plaintiff  found  the  gunpow- 
der in  a  rubbish  heap  oii  a  vacant  lot  be- 
19L.R.A.(N.S.) 


longing  to  the  defendant,  an  ammunition 
manufacturer,  who  brought  it  to  the  high- 
way where  plaintiff  was.  They  proceeded  to 
extract  pieces  of  brass  which  it  contained, 
and,  in  doing  so,  one  of  the  boys  pounded 
the  lump  with  a  rock,  and  an  explosion 
resulted  in  which  the  plaintiff  was  hurt.  It 
was  held  to  be  a  question  for  the  jury 
whether  proper  care  had  been  exercised  in 
dumping  the  material  on  the  premises.  Good- 
rich, P.  J.,  dissenting.  This  case  was  re- 
versed in  174  N.  Y.  47,  06  N.  E.  583,  but 
on  the  ground  that  the  evidence  was  not 
sufficient  to  show  that  it  was  the  defendant 
who  had  put  the  material  there. 

But  in  Ball  v.  Middlesborough  Town  k 
Lands  Co.  24  Ky.  L.  Rep.  114,  68  S.  W.  6, 
it  was  held  that  the  owner  of  a  house  for- 
merly used  as  a  storage  place  for  dynamite, 
who  did  not  know  that  explosive  caps  had 
been  left  in  the  building,  was  not  liable  for 
injury  to  a  six-year-old  boy  who  climbed 
into  the  house  through  a  broken  window 
covering  6  feet  above  the  ground,  and  ex- 
ploded a  cap  which  he  found  on  the  floor,, 
where  it  had  been  thrown  by  workmen. 

And  a  railroad  company  was  held  not 
liable  for  injury  to  an  eight-year-old  boy 
who  took  a  signal  torpedo  from  a' railroad 
track,  where  it  had  been  rightfully  placed 
for  the  purpose  of  being  exploded  by  an  ap- 
proaching train,  carried  it  to  his  home,  and 
set  it  off,  since  no  greater  safeguards  could 
have  been  adopted.  Louisville  &  N.  R.  Co.  v. 
Hart,  24  Ky.  L.  Rep.  1123,  70  S.  \V.  830. 

And  a  railroad  company  was  held  not 
liable  for  injury  to  a  twelve-year-old  boy 
trespasser  who  took  an  explosive  fog  signal 
from  a  hand  car,  and  then  proceeded  to 
pound  it  with  a  rock,  since  the  taking  was 
not  innocent,  and  there  was  an  absence  of 
invitation  or  inducement.  McShane  v.  To- 
ronto, H,  ft  B.  R.  Co.  31  Out.  Rep.  185. 
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for  it  is  not  a  question  of  the  child^a  negli- 
gence, but  a  question  of  the  duty  of  the 
railroad  company  towards  the  child.  If  that 
duty  is  conceived  to  arise  from  the  relation 
created  by  implied  invitation,  it  must  ap- 
pear that  the  child  is  justified  in  believing 
that  the  turntable  was  designed  for  the  use 
he  makes  of  it,  which  is,  of  course,  absurd." 
The  supreme  court  of  New  Hampshire  in 
Frost  V.  Eastern  R.  Co.  64  N.  H.  220,  10  Am. 
St.  Rep.  396,  9  Atl.  790,  expressly  rejects 
the  doctrine,  saying:  "We  are  not  prepared 
to  adopt  the  doctrine  of  Stout's  Case,  and 
cases  following  it,  that  the  owner  of  ma- 
chinery or  other  property  attractive  to  chil- 
dren is  liable  for  injuries  happening  to 
children  wrongfully  interfering  with  it  on 
his  own  premises.  The  owner  is  not  an  in- 
surer of  the  safety  of  infant  trespassers," 
In  Daniels  v.  New  York  &  N.  E.  R.  Co.  154 
Mass.  349,  13  L.R.A.  248,  26  Am.  St.  Rep. 
253,  28  N.  E.  283,  the  same  conclusion  is 
reached  after  a  careful  exaini nation  of  the 
authorities  by  Lathrop,  J.  In  Walsh  v. 
Fitchburg  R.  Co.  145  N.  Y.  301,  27  L.R.A. 


724,  45  Am.  St.  Rep.  615,  39  N.  i:.  10C8, 
Peckham,  J.,  reviews  the  cases,  and  for  a 
unanimous  court  holds  that  defendant  is  not 
liable.  Pekin  v.  McMahon,  164  111.  141,  27 
L.R.A.  206,  45  Am.  St.  Rep.  114,  39  N.  E- 
484.  In  Union  P.  R.  Co.  v.  McDonald,  152. 
U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep. 
619,  the  court  adheres  to  the  doctrine  of 
the  Stout  Case.  In  Keflfe  v.  Milwaukee  & 
St.  P.  R.  Co.  21  Minn.  207,  18  Am.  Rep.  393„ 
the  complaint  alleged  that  ''the  defendant 
knew  also  that  many  children  were  in  the 
habit  of  going  upon  the  turntable  to  play."^ 
The  latest  discussion  of  the  subject  is  to  be 
found  in  Walker  v.  Potomac,  F.  &  P.  R.  Co. 
(Pannill  v.  Potomac,  F.  &  P.  R.  Co.)  105  Va. 
226,  4  L.R.A.(N.S.)  80,  115  Am.  St.  Rep. 
871,  53  S.  E.  113,  8  A.  &  E.  Ann.  Cas.  862, 
by  Buchanan,  J.  After  a  careful  examina- 
tion of  the  decided  cases,  the  learned  justice 
rejects  the  doctrine  of  the  "turntable  cases,'* 
conceding  that  "there  is  a  remarkable  con- 
flict of  authority  upon  the  subject."  We 
have  noticed  this  line  of  cases,  not  for  the 
purpose  of  closing  the  question,  as  applied 


In  Hughes  v.  Boston  &  M.  R.  Co.  71  N.  H. 
279,  93  Am.  St.  Rep.  518,  51  Atl.  1070,  it 
was  conceded  that,  under  the  New  Hamp- 
shire authorities,  a  railroad  company  could 
not  be  held  to  be  in  fault  for  not  keeping 
its  right  of  way  free  from  unexploded  sig- 
nal torpedoes  which  might  render  the  place 
dangerous  to  children.  An  unsuccessful  at- 
tempt was  made  in  that  case  to  impose  lia- 
bility on  the  defendant  for  injury  to  a  child 
by  exploding  a  torpedo  found  on  the  track, 
on  the  theory  that  the  injury  was  inten- 
tionally or  wantonly  inflicted. 

In  Afliick  v.  Bates,  21  R.  I.  281,  79  Am. 
St.  Rep.  801,  43  Atl.  539,  it  was  said  not 
to  be  negligence  on  the  part  of  a  city  to 
leave  a  tool  chest  open  and  unguarded,  so 
that  access  to  it  could  be  had  by  mischie- 
vous boys,  and  the  explosive  caps  kept  in  it 
removed,  but  the  point  was  really  not  de- 
cided, for  it  was  held  that,  assuming  such 
conduct  to  have  been  negligent,  the  city  was 
not  liable,  because  it  was  not  the  proximate 
cause  of  injury  to  the  plaintiff,  who  was 
struck  by  falling  particles  of  a  cap  ex- 
ploded by  another  boy. 

3,  Lunther,  huilding  material,  etc. 

A  railroad  company  is  not  liable  for  in- 
jury to  a  child  while  playing  on  a  pile  of 
railroad  ties  in  the  company's  yards,  open 
on  the  side  of  the  railway  track,  and  out 
of  which  children  were  always  ordered  when 
found,  since  it  is  under  no  obligation  so  to 
pile  the  ties  as  to  prevent  injury  to  a  child 
climbing  upon  them.  Missouri,  K.  &  T.  R. 
Co.  V.  Edwards,  90  Tex.  05,  32  L.R.A.  825, 
36  S.  W.  430. 

In  Kramer  v.  Southern  R.  Co.  127  N.  C. 
330,  52  L.R.A.  359,  ^7  S.  E.  408,  an  action 
brought  to  recover  damages  for  the  death 
of  a  nine-year-old  boy  while  at  play  on  a 
pile  of  cross-ties  in  a  public  street,  on  the 
19L.R.A.(N.S.) 


theory  that  the  defendant's  negligence  grew 
out  of  the  obstruction  of  a  public  street, 
the  court  said  that  if  the  cross- ties  had  been 
piled  upon  the  defendant's  own  premises  in- 
stead of  in  the  street,  and  the  defendant 
had  had  no  actual  knowledge  that  children 
were  in  the  habit  of  playing  on  the  ties,  the- 
law  should  have  imposed  no  duty  upon  the 
defendant  to  look  out  for  their  safety  by 
having  the  ties  piled  with  a  view  to  that 
end.  The  principle  announced  in  the  turn- 
table cases  would  not  apply  if  the  ties  had 
been  carelessly  piled  on  the  defendant's, 
premises.  Those  cases  were  exceptions  to 
the  general  doctrine,  and  went  to  the  very 
limit  of  the  law.  The  mere  attractiveness- 
of  premises  to  children  would  not  bring  a 
case  within  that  exceptional  doctrine. 

An  owner  of  lumber  piled  on  private  prop- 
erty is  not  liable  for  injury  to  a  six-year-old 
boy,  caused  by  a  portion  of  the  timber  fall- 
ing on  him  while  at  play  on  or  about  it. 
Powers  V.  Owego  Bridge  Co.  97  App.  Div 
477,  89  N.  Y.  Supp.  1030. 

But  the  owner  of  an  unsafe  pile  of  lum- 
ber from  which  a  heavy  piece  of  timber  fell 
and  killed  a  child  of  tender  years  was  held 
liable  for  its  death,  where  the  lumber  was 
piled  within  40  feet  of  a  public  street,  across, 
a  passageway  which  the  public  had  been  ac- 
customed to  use,  and  upon  an  open,  un- 
fenced  lot  that  children  had  for  years  been 
in  the  habit  of  resorting  to  by  license  of 
the  owner,  and  without  objection  or  warn- 
ing by  him,  and  to  which  they  could,  before 
the  timber  was  placed  there,  go  with  safety. 
Bransom  v.  Labrot,  81  Ky.  638,  50  Am.  Rep. 
193. 

And  a  railroad  company  was  held  liable 
for  maintaining  within  2  feet  of  its  track 
a  wood  pile  attractive  to  children  to  its 
knowledge,  so  that  a  five-year-old  boy,  while- 
at  play  thereon,  was  shaken  oS  by  the  jar- 
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to  turntables,  in  this  court,  but  to  ascertain 
the  basic  principle  upon  which  it  was  orig- 
inally founded,  and  the  basis  of  the  criti- 
cism made  of  it  by  other  courts.  If  liability 
arises  in  this  particular  class  of  cases,  it 
must  be  because  of  some  principle  of  the 
<x)mmon  law  applicable  to  other  cases  gov- 
erned by  the  same  reason.  Courts,  guided 
by  the  principles  of  the  common  law,  will 
not  arbitrarily  select  one  special  object,  like 
a  turntable,  and  fix  liability  for  injuries  to 
children  upon  it,  and  refuse  to  carry  the 
principle  to  its  logical  result  in  other  cases. 
The  court  in  Stout's  Case  failed  to  state  the 
principle  upon  which  it  held  the  defendant 
liable,  but  was  content  to  rely  largely  upon 
■"the  well-known  case  of  Lynch  v.  Nurdin." 
As  has  been  pointed  out  by  several  courts, 
in  that  case  the  horse  and  cart  were  left 
in  the  street  unhitched.  This  was  negli- 
gence per  «e.  Lord  Denman  rested  his  opin- 
ion upon  the  ground  that  the  defendant 
fihould  have  foreseen  that  children  would  be 
attracted  to  the  horse  and  cart,  etc.  There 
was  no  suggestion  that  leaving  it  unhitched 


,  was  an  implied  invitation  to  drive  it  away. 
On  the  contrary,  it  was  conceded  that  tl» 
'  children    were   trespassers.     It   is    manifest 
!  that,  if  the  liability  rests  upon  the  theory 
,  that  a  turntable  or  other  dangerous  machin- 
ery, or  ponds,  excavations,  structures,  etc^ 
■  on  one's   own  itemises,  attractive   to  chil- 
'  dren,   constitutes   an   implied   invitation  to 
I  them  to  enter  and  play  with  or  upon  them. 
I  the  children  are  not  trespassers  or  mere  li- 
,  censees,  but  come  upon  the  premises  with  all 
'  of  the  rights  on  their  part  and  duties  on  the 
part  of  the  owner  of  the  premises  attaching 
I  to  that  relation.    Again,  if  this  be  the  prin- 
ciple, it  is  impossible  to  put  any  limit  upon 
I  it,    other    than   to   include    such    things   as 
either  the  child,  the  court,  or  the  jury  may 
regard  as  attractive  or  alluring.     *"The  vi- 
ciousness  of  the  reasoning  which  fixes  lia- 
bility upon  the  landowner  because  the  child 
is    attracted    lies    in    the    assumption    that 
what  operates  as  a  temptation  to  a  person 
'  of  immature  mind  is,  in  effect,  an  invitation. 
1  Such    an    assumption    is    not    warranted." 
Gum  mere,  J.,  in  Delaware,  L.  &  \V.  R.  Co.  v. 


ring  of  the  ground  by  a  passing  train,  caus- 
ing him  to  fall  under  the  wheels  and  be 
injured.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Matson,  68  Kan.  815,  75  Pac.  503. 

The  owner  of  a  building  is  not  guilty  of 
negligence  in  leaving  a  large  stone  leaning 
against  the  side  thereof,  over  an  opening  on 
the  sidewalk,  on  the  theory  that  the  place 
is  attractive  to  children,  although  a  thir- 
teen-year-old boy  of  not  sufficient  capacity 
to  understand  his  danger  pulls  the  stone 
over,  so  that  it  falls  and  crushes  his  ankle, 
where  the  special  findings  show  that  the 
stone  did  not  interfere  with  the  use  of  the 
sidewalk,  and  that  an  ordinarily  prudent 
person  would  not  have  anticipated  that  the 
stone  would  injure  anyone  in  the  exercise 
of  due  care,  and  not  only  that  such  children 
were  not  in  the  habit  of  playing  or  congre- 
gating at  the  place  of  the  accident,  but  that 
there  was  nothing  attractive  to  children 
there,  and  that  an  ordinarily  prudent  person 
would  not  have  considered  the  stone  to  be 
■dangerous  or  unsafe  in  the  position  which 
it  occupied.  Falkenberg  v.  Stout,  75  Kan. 
172,  88  Pac.  874. 

No  liability  arises  for  injury  to  a  seven- 
year-old  boy,  caused  by  the  fall  of  curb 
.stones  upon  which  he  is  playing  tag,  piled 
partly  in  a  highway  and  partly  on  private 
premises.  Kane  v.  Erie  R.  Co.  110  App. 
Div.  7,  96  N.  Y.  Supp.  810. 

Hut  in  Schmidt  v.  Cook,  12  Misc.  449,  33 
N.  Y.  Supp.  624,  the  owner  of  premises  was 
held  bound  to  know  that  a  flat  stone,  33 
inches  long,  25  inches  broad,  and  3  inches 
thJck.  leaning  almost  perpendicularly  a^^ainst 
a  wooden  fence  and  stone  wall  in  a 
yard  where  tenants'  children  are  supposed  to 
play,  will  naturally  tempt  children  to  play 
upcm  and  about  it,  and,  by  reason  thereof, 
become  dangerous  to  life  and  limb;  and 
iience  owes  to  children  playing  in  the  yard 
1!)L.H.A.(N.S.) 


a  duty  of  protection  against  harm.  For 
former  appeal  of  same  case,  see  4  Misc.  So, 
23  N.  Y.  Supp.  799,  reversing  1  Misc.  227, 
20  N.  Y.  Supp.  889. 

And  the  owner  of  an  open  lot,  close  to  a 
highway,  in  a  thickly  populated  part  of  a 
city,  was  held  liable  for  the  killing  of  a 
child  by  the  toppling  over  upon  him  of  a 
narrow  section  of  cement  pipe  of  large  di- 
ameter, which  was  an  attractive  thing  for 
children  to  roll  about,  to  the  knowledge  of 
the  owner,  who  was  aware  that  children  re- 
sorted to  that  place  for  that  purpose.  Kop- 
plekom  V.  Colorado  Cement  Pipe  Co.  16 
Colo.  App.  274,  54  L.R.A.  284,  64  Pac.  1047. 
The  court  said  that  'if  an  owner  sees  fit  to 
keep  on  his  premises  something  that  is  an 
attraction  and  allurement  to  the  natural 
instincts  of  childhood,  the  law,  it  is  well 
settled,  imposes  upon  him  the  corresponding 
duty  to  take  reasonable  precautions  to  pre- 
vent ttie  intrusion  of  children,  or  to  pro- 
tect from  personal  injury  such  as  may  be 
attracted  thereby." 

4.  Dangerous     machinery     and     appii' 
ances. 

(a)  In  general. 

The  owners  of  grounds  may  be  liable  for 
injuries  to  trespassing  children  where,  on 
account  of  the  peculiar  nature  and  exposed 
position  of  the  dangerous  defect  or  object, 
the  owner  should  reasonably  have  antici- 
pated such  injury;  and  so,  where  the  decla- 
ration alleged  that  a  river  drawbridge,  lo- 
cated in  a  populous  district  of  a  city,  was 
very  attractive  and  enticing  to  children, 
and  dangerous  for  them  to  be  about  while 
being  opened  and  closed,  and  that  it  there- 
fore became  the  duty  of  the  defendant,  while 
moving  and  turning  the  bridge,  to  keep  a 
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Reich,  61  N.  J.  L.  (B35,  41  L.R.A.  831,  68 
Am.  St.  Rep.  727,  40  Atl.  682.  The  differ- 
ence between  a  temptation  to  commit  a 
trespa.ss  and  an  invitation  to  come  upon 
one's  premises  is  pointed  out  by  Mr.  Justice 
Holmes  in  Holbrook  v.  Aldrich,  168  Mass. 
16,  36  L.R.A.  493,  60  Am.  St.  Rep.  364,  46 
X.  E.  115.  These  cases  are  cited  with  ap- 
proval by  Buchanan,  J.,  in  Walker's  Case. 
8Upra.  The  present  case  illustrates  the  fal- 
lacy of  the  theory  of  implied  invitation. 
Would  it  ever  occur  to  any  reasonable  mind 
that  constructing  the  building  with  large 
windows  and  doors,  placing  in  it  the  engines, 
•dynamos,  and  other  machinery,  and  keeping 
them  constantly  in  motion,  for  the  purpose 
of  discharging  its  corporate  functions  and 
•duties,  however  attractive  to  small  boys, 
'was  an  invitation  to  them  to  make  the  prem- 
ises a  playground?  To  adopt  the  sugges- 
tion carries  us  too  far  afield  for  the  practical 
affairs  of  life,  and  violates  manifest  truth. 
Judge  Buchanan  thus  clearly  and  forcibly 
illustrates  the  fallacy  of  it:  **Xo  landowner 
supposes   for   a  moment   that,  by  growing 


fruit  trees  near  the  highway,  or  where  boys 
are  accustomed  to  play,  however  much  they 
may  be  tempted  to  climb  the  trees  and  take 
his  fruit,  he  is  extending  to  them  an  invita- 
tion to  do  so,  or  that  they  would  be  any 
the  less  trespassers  if  they  did  go  into  his 
orchard  because  of  the  temptation.  Xo  one 
believes  that  a  landowner,  as  a  matter  of 
fact,  whether  a  railroad  company  or  a  pri- 
vate individual,  who  makes  changes  on  his 
own  land  in  the  course  of  a  beneficial  user, 
which  changes  are  reasonable  and  lawful, 
but  which  are  attractive  to  children,  and 
may  expose  them  to  danger  if  they  should 
yield  to  the  attraction,  is  by  that  act  alone 
inviting  them  upon  his  premises.  This  doc- 
trine of  constructive  invitation  is  not  sus- 
tained ...  by  the  English  cases  .  .  . 
and  has  been  utterly  rejected  by  the  highest 
courts"  of  a  number  of  states. 

It  must  be  conceded  that  the  liability  for 
injuries  to  children  sustained  by  reason  of 
dangerous  conditions  on  one's  premises  is 
recognized  and  enforced  in  cases  in  which 
no  such  liability  accrues  to  adults.    This  we 


reasonable  lookout  and  watch  over  its  ap-  ' 
proaches.  and  to  use  reasonable  precautions 
to  prevent  children  from  approaching,  and 
from  being  thereby  injured,  it  was  held 
that  the  question  should  be  left  to  the  jury 
whether  the  swinging  bridge  wns  a  danger- 
-ous  structure,  in  which  the  defendant  should 
reasonably  have  anticipated  that  a  child 
would  catch  its  foot  while  attempting  to 
jump  upon  it,  and  whether  the  servants  of 
the  defendant  in  charge  of  the  bridge  used 
•ordinary  and  reasonable  care  and  precau-  I 
tions  to  prevent  the  happening  of  the  in- 
jury. Coppner  v.  Pennsylvania  Co.  12  111. 
A  pp.  600. 

The  owner  of  unprotected  revolving  cog- 
wheels, located  in  an  open  space,  20  feet  , 
from  a  street,  is  liable  for  injury  to  a  three- 
year-old  child  by  the  machinery,  and  the 
fact  that  the  child  was  a  trespasser  does 
not  matter.  Whirley  v.  VVhiteman,  1  Head, 
610.  The  court  said  that,  in  playing  about 
the  cogwheels,  the  child  was  but  indulging 
the  natural  instincts  of  a  child.  ' 

One  whose  servant  starts  dangerous  ma- 
•chinery  operated  by  horse  power,  and  then 
leaves   the  building  in   which   it   is   located 
without   anyone   in    charge   except   boys   of 
tender  j'ears,  who  go  there  to  ride,  is  lia- 
ble for  the  death  of  one  of  them,  who.  while 
trying  to  get  off  of  the  driver's  box   upon 
which  he  is  mounted,  is  caught  in  the  ma-  , 
'Chinery  and  crushed.     Gunderson  v.  Xorth-  . 
western  Elevator  Co.  47   Minn.   161,  49  N.  i 
W.  694. 

But  in  Smith  v.  Hayes,  29  Ont.  Rep.  283. 
it  was  held  that  one  who  left  a  horse- power 
machine  in  a  lot  alongside  of  his  warehouse, 
the  lot  being  uninclosed  on  one  side,  and  the 
machine  being  30  feet  distant  from  the  high- 
way, was  not  liable,  even  under  the  turn- 
table doctrine,  for  injury  to  a  five-year-  ; 
■old  child  who,  in  the  absence  of  the  driver,  j 
a9L.R.A.(N.S.) 


was  hurt  by  it,  where  there  was  nothing  to 
show  £hat  the  machine  was  so  situated  as  to 
attract  or  allure  children  to  it,  and  there 
was  no  evidence  that  young  children  were 
in  the  habit  of  resorting  for  amusement  to 
the  lot. 

In  McAllister  v.  Seattle  Brewing  &  Malt- 
ing Co.  44  Wash.  179,  87  Pac.  68,  it  was 
held  that,  under  the  rule  adopted  in  Wash- 
ington,— that  where  dangerous  machinery 
and  dangerous  substances  of  a  character 
likely  to  excite  the  curiosity  of  children, 
and  allure  them  into  danger,  had  been  left 
unguarded  in  exposed  places  close  to  the 
highways  or  playgrounds  of  children,  even 
though  on  premises  of  the  owner,  and  chil- 
dren had  been  attracted  to  them,  and  had 
met  with  injury,  the  owner  or  person  leaving 
the  dangerous  machinery  or  substance  was 
liable  for  an  injury, — the  questions  whether 
a  sheave  or  pulley  wheel  placed  in  the  center 
of  a  car  track,  and  used  in  connection  with  a 
wire  cable  for  moving  cars  for  the  use  of  a 
brewery,  belonged  to  that  class  of  dangerous 
machinery,  whether  it  was  of  such  an  at- 
tractive or  alluring  character  as  to  draw 
children  to  it,  and  whether  it  was  placed 
and  operated  without  guards,  so  close  to  a 
public  highway  that  it  must  have  been 
foreseen  that  it  would  attract  and  injure 
children  of  tender  years,  were  held  to  be 
for  the  jury. 

In  Hydraulic  Works  v.  Orr,  83  Pa.  332,  f^ 
heavy  platform  so  built  that  it  could  be 
raised  or  lowered  across  a  private  cartway 
in  the  heart  of  a  city,  close  to  a  public  high- 
way, access  to  the  premises  being  frequent- 
ly left  open,  was  held  to  be  a  dangerous  trap 
when  it  was  raised  and  unfastened  and  made 
to  lean  against  a  building  at  such  an  angle 
that  a  slight  jar  or  pull  would  cause  it  to 
fall,  and  the  owner  of  the  premises  was 
therefore  held  liable  for  the  death  of  a  six- 
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think  Bound  in  principle  and  humane  in  poli- 
cy. We  have  no  disposition  to  deny  it,  or 
to  place  unreasonable  restrictions  upon  it. 
We  think  that  the  law  is  sustained  upon 
the  theory  that  the  infant  who  enters  upon 
premises,  having  no  legal  right  to  do  so, 
either  by  permission,  invitation,  or  license, 
or  relation  to  the  premises  or  its  owner,  is 
as  essentially  a  trespasser  as  •  an  adult; 
but  if,  to  gratify  a  childish  curiosity,  or  in 
obedience  to  a  childish  propensity,  excited 
by  the  character  of  the  structure  or  other 
conditions,  he  goes  thereon,  and  is  injured 
by  the  failure  of  the  owner  to  properly 
guard  or  cover  the  dangerous  conditions 
which  he  has  created,  he  is  liable  for  such 
injuries,  provided  the  facts  are  such  as  to 
impose  the  duty  of  anticipation  or  provi- 
sion; that  is,  whether,  under  all  of  the  cir- 
cumstances, he  should  have  contemplated 
that  children  would  be  attracted  or  allured 
to  go  upon  his  premises,  and  sustain  injury. 
The   principle  is  well  stated  in   21   Am.   & 


J  Eng.  Enc.  Law,  p.  473,  and  was  cited  with 
!  approval  in  McGhee's  Case,  147  N.  C.  142,  SO 
I  S.  E.  912.    **A  party's  liability  to  trespass- 
ers depends  on   the  former's  contempUtiozi 
I  of  the  likelihood  of  their  presence  on  the 
'  premises,  and  the  probability  of  injuries  from 
j  contact   with    conditions   existing    thereon.* 
Immediately    following    this    language,    the 
I  editor  says:   "The  doctrine  that  the  owner 
I  of  premises  may  be  liable  in  negligence  to 
trespassers  whose  presence  on  the  premisps 
was  either  known,  or  might  reasonably  have 
been  anticipated,  is  well  applied  in  the  rule- 
of  numerous  cases  that  one  who  maintain.^ 
dangerous  implements  or  appliances  on  un- 
inclosed  premises,  of  a  nature  likely  to  at- 
tract children  in  play,  or  permits  dangerous 
conditions  [to  exist]  thereon,  is  liable  to  a 
child  who  is  so  injured,  though  a  trespasser 
at  the  time  when  the  injuries  are  receivtnl; 
and,  with  stronger  reason,  where  the  pres- 
ence of  a  child  trespasser  is  actually  known 
to  a  party,  or  where  such  presence  would 


year-old  boy  who,  with  others,  strayed  into 
the  passageway  through  a  gate  that  had 
been  left  open,  and  was  playing  there,  when 
the  platform  fell  upon  him.  The  decision 
rests  on  the  ground  that  the  owner  of  the 
premises  might  reasonably  have  apprehend- 
ed such  an  accident.  In  this  case  the  trial 
court,  in  response  to  the  request  to  charge, 
stated  that  a  child  could  not  be  treated  as 
a  trespasser  or  wrongdoer. 

In  Gillespie  v.  McGowan,  100  Pa.  144,  45 
Am.  Rep.  865,  it  was  said  that  the  last- 
mentioned  case  was  authority  only  for  its 
own  facts;  that  what  the  court  meant  to 
decide  in  that  case  was  that  a  person  who 
maintained  such  a  dangerous  trap,  close  to 
a  public  highway,  in  the  heart  of  a  large 
city,  might  be  liable  to  a  person  injured 
thereby  although  such  person  were  a  child 
of  six  years  of  age,  trespassing  upon  the 
premises;  and  that  the  case  was  not  au- 
thority for  the  proposition  that  a  child 
could  not  be  treated  as  a  trespasser  or 
wrongdoer,  or  for  the  proposition  that  the 
owner  of  premises  in  the  neighborhood  of 
a  populous  city,  which  were  bounded  by  a 
public  highway,  must  so  use  them  as  to  pro- 
tect those  who  strayed  upon  them  and  were 
accidentally  injured.  The  court  said  that, 
in  the  Orr  Case,  there  was  a  recklessness 
that  might  be  said  to  partake  of  the  nature 
of  wantonness,  and  that  it  was  only  upon 
this  principle  that  the  judgment  could  be 
logicallv  sustained. 

•  In  Daniels  v.  New  York  &  N.  E.  R.  Co. 
154  Mass.  349,  13  L.R.A.  248,  26  Am.  St. 
Rep.  353,  28  N.  E.  283,  Hydraulic  Works  v. 
Orr,  supra,  was  said  to  rest  upon  the  doc- 
trine that  an  owner  of  land  has  no  right  to 
use  his  land  near  a  highway  in  such  a  man- 
ner as  to  make  it  a  public  nuisance. 

The  Pennsylvania  courts  have  been  con- 
siderably bothered  by  the  decision  in  Hy- 
draulic Works  V.  Orr,  supra,  and  they  have 
attempted  to  explain  and  distinguish  it; 
19  L.R.A.  (N.S.) 


but  in  Duffy  v.  Sable  Iron  Works,  210  Pa. 
326,  59  Atl.  1100,  Mitchell,  Ch.  J.,  in  a  dis- 
senting opinion,  said  that  the  reason  why 
the  case  had  become  like  a  shuttlecock  in 
battledore  was  not  far  to  seek.  The  case 
was  a  departure  from  settled  principles,  was 
wrongly  decided,  and  had  never  commanded 
the  general  approval  of  professional  opin- 
ion either  at  the  bar  or  on  the  bench. 

A  good  cause  of  action  for  injury  to  & 
child  was  held  stated  in  a  declaration  which 
alleged  that  the  defendant  operated  an  un- 
guarded planing  mill,  situated  in  an  open 
j  lot  where  children   were  allowed,  with   the 
I  knowledge  and  consent  of  the  defendant,  to 
I  congregate   and    play,    the   place    being   ad- 
I  jacent  to  certain  streets  and  highways  in  the 
midst  of  a  thickly  settled  and  populous  dis- 
trict of  a  city,  and  supplied  with  dangerous 
machinery,  including  revolving  interlocking 
;  cogwheels  of  such  a  character  as  to  be  at- 
j  tractive  to  children,  and  to  appeal  to  their 
I  childish  curiosity,  to  the  defendant's  knowl- 
I  edge,  and  which  alleged  that  a  nine-year-old 
j  boy,    drawn    to   such   dangerous   machinery 
by  childish   curiosity,  was   injured   thereby 
I  while  exercising  due  care  and   caution  foV 
his   own    safety.     Jensen  v.    Wetherell,   7^ 
111.  App.  33. 

I  In  Dublin  Cotton  Oil  Co.  v.  Jarrard  (Tex. 
j  Civ.  App.)  40  S.  W.  631,  a  girl  caught  her 
j  foot  in  open  conveying  machinery  in  a  cot- 
I  ton- seed  mill  and  was  hurt.  It  was  urgpi 
I  that  if  she  was  there  merely  with  the  con- 
I  sent  and  knowledge  of  the  defendant,  the 
I  only  duty  owed  to  her  was  to  refrain  from 
doing  acts  knowingly  the  consequences  of 
which  would  be  injurious  to  her;  and  that  if 
I  she  was  there  not  upon  express  or  implied 
j  invitation,  nor  by  permission  or  consent. 
j  then  she  was  an  intruder,  and  could  recover 
<  nothing  for  injuries  not  wilfully  and  know- 
I  ingly  inflicted.  But  the  court  said  that  while 
I  ihi»  proposition  might  be  urged  against  an 
1  adult  with  experience  and  judgment,  it  waa 
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liave  been  known,  had  reasonable  care  bees 
Cfxercised.  .     .     But   where,   under  the 

circumstances,  the  presence  of  children  on 
the  premises  was  not  reasonably  to  have 
been  anticipated  there  is,  of  course,  no  duty 
^s  to  such  persons  to  have  the  premises 
safe.  And,  likewise,  where,  though  children 
might  have  been  expected  to  come  upon  the 
property,  no  injuries  to  them  should  reason- 
ably have  been  contemplated  under  the  cir- 
cumstances, there  is 'no  negligence,  ana  con- 
sequently no  liability."  Cases  are  cited 
-which  sustain  these  propositions.  We  think 
this  the  correct  principle  upon  which  the 
liability  should  rest.  As  said  in  Kramer's 
Case,  127  N.  C.  330,  52  L.R.A.  359,  37  S.  E. 
468:  "Mere  atractiveness  of  premises  will 
not  bring  a  case  within  the  exceptional  doc- 
trine.** To  allege  simply  that  the  machin- 
ery, including  dynamos,  engines,  etc.,  in  an 
attractive  building,  in  the  populous  portion 
of  a  city,  ^'is  calculated  to  attract  and  allure 
boys  and  others  to  see  the  machinery,"  does 


not  bring  the  case  within  the  cKception  to 
thd  general  principle.  There  is  no  sugges- 
tion that  any  boys  had  been  "attracted  or 
allured,"  nor  is  it  even  averred  that  the 
plaintiff  was  on  the  premises  to  see  the 
machinery.  On  the  contrary,  the  map 
shows  that  the  location  of  the  well  into 
which  he  fell  w^as  on  the  side  of  the  alley- 
way opposite  the  machinery.  It  is  not  easy 
to  see  how,  at  that  place,  the  plaintiff  could 
have  seen  the  machinery.  Again,  there 
could  be  no  possible  danger  in  looking  at  the 
machinery.  The  "attractive  building"  had 
large  windows  and  doors  through  which 
"those  machines  may  be  seen  from  the 
street"  and  other  points.  The  case  is  in 
some  respects  similar  to  Schmidt  v.  Kansas 
City  Distilling  Co.  90  Mo.  284,  59  Am.  Rep. 
16,  1  S.  W.  868,  2  S.  W.  417,  in  which  a 
child  was  scalded  by  falling  into  a  pit  or 
well  into  which  pipes  carrying  hot  w^ater 
emptied.  The  court,  after  stating  the  gen- 
eral  principle,  says:    "The  evidence  in  this 


not  the  law  governing  our  duties  to  little 
'Ohildren,  who,  like  the  bees  and  the  butter- 
flies, wandered  everywhere  and  into  every 
place  left  open,  as  their  childish  instincts 
■and  impulses  led  them.  They  were  not  tres- 
passers or  intruders  within  the  meaning  of 
the  law  until  they  were  old  enough  and  in- 
tolli<rent  enough  to  know  and  appreciate  the 
right  of  the  proprietor  to  exclude  them  from 
hi.s  premises  by  a  simple  command.  They 
understood  that  they  were  required  to  keep 
out  only  when  they  could  not  get  in.  They 
paused  not  to  read  the  signs  of  warning,  or 
to  inquire  if  they  were  welcome.  Their 
little  hearts  told  them  they  were  welcome 
everywhere,  and  they  must  be  protected  from 
danger  they  know  not  of. 

But  in  Brown  v.  Rockwell  City  Canning 
-Co.  132  Iowa,  631,  110  N.  VV.  12,  it  was  held 
that  the  owner  of  conveying  machinery 
•could  not  be  held  liable,  under  the  doctrine 
of  the  turntable  cases,  for  injury  to  an 
-eleven-year-old  boy,  caused  by  the  catching 
of  his  arm  in  one  of  the  wheels  of  the  ma- 
-chine.  where  the  machinery  was  in  an  in- 
closed building  into  which  it  might  rea- 
sonably be  supposed  that  no  one  would  come 
without  proper  caution. 

A  corporation  maintaining  over  a  body  of 
water  a  revolving  shaft  with  a  coupling 
containing  a  projecting  set  screw,  the  shaft 
l>eing  supported  by  a  timber  framework 
which,  together  with  the  machinery  and  sur- 
roundings, is  attractive  to  children,  who  are 
in  the  habit  of  resorting  thereto  for  the  pur- 
pose of  amusement,  men  and  boys  being  ac- 
customed to  climb  about  on  the  timbers  for 
the  purpose  of  fishing,  to  the  knowledge  of 
the  company,  was  held  liable  for  the  death 
-of  a  fourteen-year-old  boy  who,  in  climbing 
upon  the  structure,  was  caught  by  the  set 
screw  and  wound  around  the  shaft.  Biggs 
V.  Consolidated  Barb-Wire  Co.  60  Kan.  223, 
44  L.R.A.  655,  60  Pac.  4.  To  the  same  ef- 
19L.R.A.(N.S.) 


feet  is  Biggs  v.  Consolidated  Barb-Wire  Co. 
62  Kan.  492,  63  Pac.  740. 

Whether,  in  any  given  case,  there  has  been 
negligence  on  the  part  of  the  owner  of  prop- 
erty in  maintaining  dangerous  machinery 
upon  it,  is  a  question  of  fact,  dependent  up- 
on the  situation  of  the  property,  and  the  at- 
tendant circumstances;  because  upon  such 
facts  will  depend  the  degree  of  care  neces- 
sary to  guard  others  against  injury  there- 
from. Barrett  v.  Southern  P.  Co.  *91  Cal. 
296,  25  Am.  St.  Rep.  186,  27  Pac.  666. 

In  the  following  cases  under  this  subdivi- 
sion of  the  note,  the  attempt  to  extend  the 
turntable  doctrine  was  unsuccessful. 

A  landowner  is  not  liable,  even  under  the 
doctrine  of  the  turntable  cases,  for  injuries 
to  a  trespassing  child,  caused  by  catching  his 
leg  in  cable  car  machinery  on  its  premises. 
Uthermohlen  v.  Bogg's  Run  Min.  &  Mfg.  Co. 
50  W.  Va.  457,  65  L.R.A.  911,  88  Am.  St. 
Rep.  884,  40  S.  £.  410. 

No  obligation  rests  upon  the  owner  to 
guard  gin  house  machinery  against  the  ap- 
proach of  infant  trespassers,  so  as  to  render 
him  liable  for  injury  to  an  eight-year-old 
child  who  catches  his  hand  in  it.  North 
Texas  Constr.  Co.  v.  Bostick,  98  Tex.  239. 
83  S.  W.  12. 

No  liability  arises  for  the  death  of  a  six- 
year-old  boy,  who  for  the  express  purpose  of 
riding,  and  in  disregard  of  the  warning  of  an 
older  companion,  gets  upon  a  large  ball  at- 
tached to  the  end  of  a  chain  on  a  hoisting 
apparatus  while  the  ball  is  in  motion,  and  is 
carried  up  to  the  third  story  of  a  building, 
from  which  point  he  falls  to  the  ground,  and 
is  killed,  since  the  danger  was  obvious. 
Rodgers  v.  Lees,  140  Pa.  475,  12  L.R.A.  216, 
23  Am.  St.  Rep.  250,  21  Atl.  399. 

Failure  of  the  owner  of  a  factory  forcibly 
to  eject  an  eight-year-old  boy  whom  he  can- 
not make  understand  a  command  to  leave 
the  premises,  and  who  is  too  young  to  ap- 
preciate his  danger,  is  not  negligence  upon 
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are  open.  Fences  have  been  removed.  Prob- 
ably in  a  large  majority  of  them  at  times 
conditions  exist — woodpiles,  coal  bins,  flow- 
■er  pits,  barrels  for  receiving  sewage,  and 
many  others — which  are  dangerous  to  per- 
sons passing  over  them  at  night.  To  impose 
upon  the  owners  the  burden  of  prevision, 
in  the  absence  of  any  suggestion  that,  by 
acquiescence  or  otherwise,  they  had  given  a 
license  to  trespassers,  would  imperil  the 
property  of  innocent  persons.  We  have 
discussed  the  case  at  more  than  usual 
length  because  of  its  importance  to  the  pub- 
lic, and  because  the  questions  presented  have 
not  heretofore  been  decided  by  this  court. 

This  decision  will  be  certified  to  the  Su- 
perior Court  of  Vance,  to  the  end  that 
further  proceedings  may  be  had  in  accord- 
ance with  the  course  and  practice  of  the 
•court. 

Error. 


OHIO  SUPREME  COURT. 

WHEELING   &    LAKE   ERIE   RAILROAD 
COMPANY,  PlfT.   in  Err., 

V. 

CARL  HARVEY,  by  Next  Friend. 

HIRAM  S.  SWARTS,  Exr.,  etc.,  of  Calibel 
Georgia  Bush,  Deceased,  PlfT.  in  Err., 

V. 

AKRON  WATERWORKS   COMPANY. 
(77  Ohio  St.  235,  83  N.  E.  66.) 

Dangerous  premises  —  children  —  care. 

1.  It  is  not  the  duty  of  an  occupier  of 
land  to  exercise  care  to  make  it  safe  for  in- 
fant children  who  come  upon  it  without  in- 
vitation, but  merely  by  sufferance. 
Turntable—  injury  to  clilldren  —  liabil- 
ity. 

2.  A  railroad  company  is  not  liable  to  an 

Headnotes  by  the  Coubt. 


Co.  28  Tex.  Civ.  App.  374,  67  S.  W.  630. 
The  court  said  that  it  believed  it  would  be 
unwise  to  extend  the  turntable  doctrine  to 
cases  of  this  character.  It  would  seriously 
retard  the  material  progress  and  cripple  the 
business  interests  of  the  country  if  persons 
•owning  and  operating  pul^lic  utilities  which, 
from  their  very  nature,  required  the  use 
of  structures  placed  in  proximity  to  public 
highways,  should  be  forbidden  to  use  or 
maintain  any  structure  or  appliance  of  a 
kind  calculated  to  attract  and  allure  chil- 
dren to  attempt  their  use  as  playthings,  and 
which,  when  so  used,  became  dangerous. 

Electric  light  wires  18  feet  above  the 
ground,  on  poles  which  are  stayed  by  guy 
wires  stretched  to  the  ground,  by  means  of 
which  an  eleven-year-old  boy  is  easily  en- 
.abled  to  climb  until  his  head  come  in  con- 
tact with  the  wire,  and  he  receives  a  shock 
which  kills  him,  are  not  so  attractive  and 
inviting  to  children,  within  the  doctrine  of 
the  turntable  cases,  as  to  render  the  com- 
panv  liable  for  the  death  of  the  child.  Mav- 
field  Water  &  Light  Co.  v.  W>bb,  33  Ky.  L. 
Rep.  909,  18  L.K.A.(N.S.)  179,  111  S.  W. 
712. 

In  Chicago,  K.  &  W.  R.  Co.  v.  Boc!:oven, 
53  Kan.  279,  36  Pac.  322,  it  was  held  that 
a  railroad  company  maintaining,  near  a 
small  settlement,  a  stock  yard  sufficiently 
fenced  and  protected  by  an  outside  gate, 
would  not  be  liable  for  the  death  of  a  five- 
year-old  boy  who  was  killed  by  the  falling  of 
a  defective  inside  gate  upon  which  he  was 
swingings  if,  without  the  knowledge  of  the 
company,  he  reached  the  place  by  climbing 
over  the  outside  gate.  But  the  court  said 
that  if,  with  the  consent  or  knowledge  of  the 
•company,  children  frequently  climbed  over 
the  outside  gate  or  inclosure  of  the  stock 
jards,  and  played  or  swung  on  the  inside 
gate,  which  was  in  a  defective  and  danger- 
ous condition,  under  certain  circumstances, 
Huch  negligence  might  be  establislied  as 
•would  create  a  liability  for  any  injury  re- 
19L.R.A.(N.S.) 


suiting  to  such  children  from  a  gate  know- 
ingly left  in  a  dangerous  condition. 

A  city  is  not  liable  for  injury  to  a  ten- 
year-old  boy  who  climbs  upon  a  gate  on 
open  land  purchased  for  park  purposes,  and 
whose  added  weight  breaks  its  lower  bars, 
causing  it  to  fall  and  hurt  him.  Guilmartin 
V.  Philadelphia,  201  Pa.  518,  51  Atl.  312. 
The  court  said,  however,  that  if  an  object 
was  in  itself  dangerous,  or  might  become 
dangerous  if  a  child  chanced  to  set  it  in 
motion  while  playing  with  it.  or  by  runnin*^ 
against  it,  there  was  a  duty  on  the  city  to 
take  such  precaution  as  was  reasonable,  un- 
der the  circumstances,  to  prevent  injury  by 

In  Ann  Arbor  R.  Co.  v.  Kinz.  68  Ohio  St. 
210,  67  N.  E.  479,  the  court  said,  obiter:  "We 
think  the  better  and  more  reasonable  pro- 
position is,  that  the  owner  of  property  owes 
no  general  duty  to  keep  it  in  condition 
which  will  insure  the  safety  of  persons  who 
go  upon  it  without  invitation  or  license; 
yet,  if  he  keeps  upon  his  premises  dangerous 
machinery  or  other  things  likely  to  attract 
children,  and  does  not  guard  them  to  pre- 
vent injuries  to  them,  he  is  liable  for  in- 
juries resulting  from  his  neglect  to  provide 
such  guards." 

(h)  Standing  railroad  cars. 

Railroad  cars  and  similar  machines  are 
not  dangerous  within  the  rule  in  the  turn- 
table cases.  Barnev  v.  Hannibal  &  St.  J.  R. 
Co.  126  Mo.  372,  26  L.R.A.  847,  28  S.  W. 
1069. 

A  railroad  company  need  not  guard  cars 
standing  by  themselves  on  the  track  so  as 
to  keep  children  from  getting  upon  them  or 
from  being  run  over  while  playing  about 
them.  Chicago  &,  A.  R.  Co.  v.  Mclaughlin. 
47  111.  265. 

The  fact  that  a  child  is  of  such  tender 
3'ears  as  to  be  incapable  of  exercising  care 
for  its  safety  does  not  affect  the  question 
of  the  degree  of  care  imposed  on  the  serv- 
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infant  who  comes  upon  its  premises  with-  , 
out    invitatioi>,   and    who    is    injured    there  i 
while  playing,  without  its  knowledge,  with 
a  turntable.     The  doctrine  of  the  turntable 
cases  is  disapproved. 
Reservoir  —  drownliij?  of  child. 

3.  A  waterworks  company  is  not  liable 
for  the  death  of  drowning  of  an  infant  who 
conies  upon  its  land  without  invitation,  and 
there  falls  into  a  reservoir  or  basin  of  water 
wiiile  playing  about  it,  without  the  knowl- 
edge of  the  company. 

(December  3,   1907.) 

Jj^RROR  to  the  Circuit  Court  for  Portage 
J  County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  plaintiffs  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

ERROR  to  the  Circuit  Court  for  Simimit 
County  to  review  a  judgment  reversing 


a  judgment  of  the  Court  of  Common  Pleas 
in  plaintiff's  tavor  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
drowning  of  plaintiff's  intestate.     Affirmed. 

Statement  by  Summers,  J.: 

In  the  village  of  Kent,  the  VVlieeling  & 
Lake  Erie  Railroad  Company  has  a  railroad 
yard  in  the  outskirts  of  the  village.  The 
right  of  way  at  that  point  is  uninclosed  and 
is  140  feet  in  width,  the  tracks  are  located 
in  a  cut  10  or  12  feet  in  depth,  and  the  land 
on  both  sides  is  that  much  higher  than  the 
right  of  way.  There  are  four  tracks,  and 
between  the  center  track  is  a  60 -foot  turn- 
table. About  800  feet  east  and  the  same 
distance  west  from  the  turntable  the  right 
of  way  is  crossed  by  public  streets.  The 
turntable  was  not  locked,  but  was  fastened 
by  an  iron  brake  shoe,  weighing  not  less 
than  10  pounds,  that  was  laid  in  a  slot,  and 
that  could  be  lifted  out,  and  the  turntable 


ants  of  a  railroad  company  to  avoid  injury 
to  it  in  starting  a  train  in  the  absence  of 
knowledge  that  the  child  is  in  danger  of 
being  run  over;  and,  aside  from  the  duty  to 
give  warning  before  starting  by  sounding  a 
bell  or  whistle,  no  other  duty  is  required 
to  avoid  injury  to  a  three-year-old  child,  al- 
though it  is  attracted  to  the  train  by  curi- 
ositv.  East  St.  Louis  Connecting  R.  Co.  v, 
Jenks.  54  111.  App.  91. 

A  railroad  company  is  not  liable  for  the 
death  of  a  boy  less  than  five  years  of  age. 
who  climbs  upon  a  flat-  car  on  a  side  track 
near  a  station  in  a  small  village,  and  loosens 
the  brakes,  and  who,  when  the  car  starts  on 
a  down  grade,  jumps  off  in  front  of  it  and 
is  run  over.  Central  Branch  Union  P.  R. 
Co.  V.  Henigh,  23  Kan.  347,  33  Am.  Rep.  167. 
The  court  said  the  cars  were  not  dangerous 
machines  left  exposed  near  a  populous  city, 
nor  were  they  of  so  alluring  a  character  as 
to  entice  boys  to  play  upon  them;  for,  when 
unfastened,  they  would  move  only  a  few 
feet  and  then  stop;  nor  were  they  danger- 
ous, even  when  moved,  to  ordinary  boys. 
No  one  would  have  anticipated  that  a  boy 
less  than  five  years  old  would  have  gone  to 
the  cars  unaccompanied  by  any  older  per- 
son, and  have  climbed  upon  one  of  them, 
and  unloosened  the  brake,  so  as  to  set  the 
car  in  motion. 

That  a  railroad  corporation  left  a  car 
standing  on  one  of  several  side  tracks  ad- 
joining a  public  street,  and  knew  that  one 
of  the  doors  of  the  car  was  insecurely 
fa.stened,  and  was  liable,  upon  a  slight 
touch,  to  fall  to  the  ground,  and  that  the 
company  knew  that  the  car  was  an  enticing, 
attractive,  and  inviting  object  to  children, 
and  that  children  had  been  accustomed  to 
play  about  such  cars  as  might  happen  to  be 
placed  upon  any  of  such  side  tracks,  was 
held  not  to  render  it  liable  for  injury  to  a 
boy  upwards  of  eleven  years  of  age.  who 
was  traveling  upon  the  street  in  the 
vicinitv  of  the  track  upon  which  the  car  was 
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standing,  and  saw  the  car  with  its  open 
door,  and  was  "thereby  enticed  and  invited 
to  look  into  said  car,  and  thereupon  did  un- 
dertake to  look  into  said  car,  exercis- 
ing therein  as  much  care  as  could  rea- 
sonably be  expected  of  a  child  of  .his 
years-  and  capacity,"  and  who,  in  at- 
tempting to  look  into  the  car,  "carefully" 
touched  the  door  which  fell  upon  and  in- 
jured him.  McEachern  v.  Boston  &  M.  R. 
Co.  150  Mass.  515,  23  N.  E.  231.  The  de- 
cision rests  upon  the  ground  that  the  boy 
was  a  trespasser,  not  invited  or  enticed  to 
the  place  by  the  company,  which  owed  him 
no  duty  to  have  the  car  safe. 

The  fact  that  an  open  box  car  standing 
on  a  levee  is  an  attractive  place  for  a  ten- 
year-old  boy  who  wants  to  see  a  boat  race 
on  the  river  imposes  no  duty  upon  the  com- 
pany to  prevent  injury  to  him,  beyond  that 
which  rests  upon  it  in  the  case  of  an  ordi- 
nary trespasser.  Curlev  v.  Missouri  P.  R. 
Co.  98  Mo.  13,  10  S.  W.593. 

The  turntable  doctrine  is  inapplicable  to 
long  trains  of  cars  standing  on  a  railroad 
track  for  the  purpose  of  being  loaded,  since 
thev  are  not  inherently  dangerous.  Rushen- 
berg  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  109  Mo. 
112,  19  S.  W.  216.  The  court  said  that  the 
operation  of  railroad  trains  would  certainly 
be  rendered  impracticable  if  it  should  be 
declared  to  be  the  law  that,  before  a  freight 
train  could  be  moved  or  its  cars  backed  up 
against  one  another,  an  inspection'  must  first 
be  made  of  every  car  so  see  if,  by  any  possi- 
bility, any  trespasser  was  in  a  situation  to 
be  injured. 

A  brakeless,  unblocked  flat  car,  not  of 
itself  an  object  dangerous  to  children  when 
left  standing  on  the  company's  tracks  in  a 
highway,  does  not,  by  being  so  light  that 
children  can  move  it,  become,  under  the 
doctrine  of  the  turntable  cases,  a  dangerous 
object  in  being  moved  along  the  track,  so 
as  to  render  the  company  liable  for  injury 
to  a  seven-year-old  child  who  is  run  over 
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then  could  be  revolved.  Just  before  the  4th 
of  July,  in  the  year  1904>  two  boys,  one 
aged  thirteen  and  the  other  ten,  while  on 
their  way  to  a  car  repairer's  shanty,  located 
on  the  railroad's  right  of  way,  to  get  a  piece 
of  iron  to  make  "something"  for  the  Fourth 
of  July,  met  the  plaintiff's  infant,  a  boy  be- 
tween five  and  six  years  of  age,  who  wished 
to  go  with  them;  and  although  not  invited 
to  do  so,  he  yielded  to  his  childish  instincts 
and  followed  them  down  one  of  the  streets 
to  the  right  of  way  and  along  the  tracks, 
past  the  turntable,  to  the  repair  man's 
shanty.  The  repair  man  was  not  at  the 
shanty;  but  the  boys  found  what  they 
thought  would  answer  their  purpose,  and 
started  to  return  to  the  village,  over  the 
same  course  they  had  covered  in  going  to 
the  shanty.  When  they  reached  the  place 
where  the  turntable  was,  they  stopped  to 
play  with  it.  One  of  the  older  boys  re- 
moved the  fastening  and  revolved  the  turn- 
table, and  the  little  boy,  who  was  sitting 
upon  the  turntable  with  his  left  leg  hang- 
ing dowri  over  one  end,  was  caught  between 
the  end  of  the  table  and  the  head  block,  and 
lost  his  leg.     It  appears  from  the  testimony 


of  quite  a  number  of  boys  that  they  had  at 
different  times  played  with  the  turntable, 
and  also  that  they  were  driven  away  from 
the  turntable  whenever  they  were  seen  by 
any  of  the  employees  of  the  railroad  com- 
pany while  so  engaged.  And  it  seems  to 
have  been  generally  known  by  the  boys  that 
they  were  not  at  liberty  to  play  with  the 
turntable.  The  only  evidence  tendin<;  la 
prove  knowledge  on  the  part  of  the  rail- 
road company,  if  it  does  so  tend,  tuat 
boys  were  playing  with  the  turntable,  is 
the  testimony  of  the  boys  that  they  did 
play  with  it;  that  they  had  been  driwn 
away  by  employees  of  the  company;  and 
the  testimony  of  the  yard  clerk,  at  one 
time  in  the  employ  of  the  company,  that  he 
had  on  several  occasions  stopped  boys  from 
playing  with  the  turntable,  and  that  on  one 
occasion  he  had  reported  the  fact  to  the  sta- 
tion agent.  In  the  petition  it  is  averred 
that  the  turntable  was  located  in  the  village, 
and  at  a  place  that  was  uninclosed  and 
easily  accessible  to  children,  and  that  it  was 
peculiarly  attractive  to  children,  and  calcu- 
lated to  entice  them  to  play  with  it;  and 
that,  when  set  in  motion,  which  could  easily 


while  at  play  upon  it.  Kaumeier  v.  City 
Electric  R.  Co.  116  Mich.  306.  40  L.R.A.  385, 
72  Am.  St.  Rep.  525,  74  N.  W.  481. 

In  lamurri  v.  Saginaw  Citv  Gas  Co.  148 
Mich.  27,  111  N.  W.  884,  Ostrander,  J.,  said 
of  the  last-mentioned  case,  that  the  court 
could  not  have  reached  the  conclusion  it  did 
except  upon  the  theory  that,  under  the 
circumstances  of  the  case,  no  duty  to  take 
care  for  the  playing,  trespassing  children 
existed.  The  rule  to  be  deduced  from  the 
decisions  seemed  to  be  that  if  personal 
property,  mischievous  only  when  set  in 
operation,  was  left  at  rest  in  the  highway, 
and  became  mischievous  and  did  damage 
because  set  in  motion  by  a  meddler,  to 
whom  the  owner  owed  no  duty  of  care,  the 
owner  was  not  liable  to  such  meddler  for 
any  resulting  injury,  although  he  was  an 
infant,  and  although  the  owner  knew  that 
infants  had,  and  were  again  likely  to,  set 
the  object  in  motion.  It  seemed  clear  that 
if  the  wind  or  some  force  other  than  that  of 
the  injured  meddler  had  set  the  car  in 
motion,  and  if  an  infant  too  young  to  be 
negligent,  or  an  adult  without  negligence, 
had  been  hurt,  the  question  of  defendant's 
negligence  would  have  been  sent  to  the  jury. 
McAIvay,  Ch.  J.,  said  that  plaintiff  was  de- 
nied the  right  to  recover  in  the  Kaumeier 
Case,  not  because  she  was  a  trespasser,  but 
because  there  was  no  evidence  of  defendant's 
negligence. 

Leaving  an  unlocked  and  unguarded  hand 
car  at  the  side  of  one  of  the  tracks  of  a 
railroad,  a  mile  from  a  thickly-settled  part 
of  a  city,  a  quarter  of  a  mile  from  the 
nearest  house,  and  letting  it  remain  there 
over  Sunday,  is  not  negligence  which  will 
render  the  company  liable  for  the  death  of 
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an  eleven-year-old  boy  who  is  attracted  to 
the  car,  and  who,  with  other  boys  who  have 
put  it  back  on  the  tracks,  gets  on  the  same, 
and,  after  putting  it  in  motion,  falls  off  and 
is  killed,  since  the  car  is  not  so  dangerous  a 
thing  of  itself  that  the  company  is  required 
to  guard  or  lock  it.  Robinson  v.  Oregon 
Short  Line  &  U.  N.  R.  Co.  7  Utah,  493.  13 
L.R.A.  765,  27  Pac.  689. 

But  in  Louisville  &  N.  R.  Co.  v.  Popp,  96 
Ky.  103,  27  S.  W.  992,  a  railroad  company 
was  held  liable  for  injury  to  a  five-year-old 
boy  whose  leg  was  caught  between  a  passen- 
ger car  platform  and  a  bumper  at  the  end 
of  the  track  at  a  station  while  the  car  was 
being  coupled  to  another,  where  the  tracks 
upon  which  the  car  was  standing  when  the 
child  went  upon  the  platform  were  close  to 
the  station  platform,  on  uninclosed  premises, 
so  that  children  might  go  there  when 
tempted  by  curiosity,  or  go  upon  the  cars 
for  ice  water.  It  was  held  that  it  was  the 
duty  of  the  company  in  such  a  case  to  know 
of  the  danger  to  children,  and  to  be  in  a 
position  at  the  proper  time  to  protect  them 
from  injury  when  moving  its  trains  and 
cars,  especially  where  it  was  improper  to 
couple  cars  at  the  place  where  the  child  was 
injured. 

And  where  tramway  cars,  known  to  em- 
ployees of  the  railroad  company  to  be  at- 
tractive to  children,  are  released  and  sent 
without  brakes  on  a  down  grade,  and  a 
seven-year-old  boy  is  injured  thereby,  it 
was  held  to  be  a  question  for  the  jury 
whether  the  company's  servants  exercised 
due  care  in  releasing  the  cars  after  the  bov, 
who  had  purposely  gone  upon  the  premises, 
had  been  ordered  away,  without  ascertain- 
ing how  near  he  was  to  the  track,  or  wheth- 
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be  done  even  by  children,  was  a  source  of 
latent  danger  to  them,  and  that  it  was  left 
unguarded,  unfastened,  and  unlocked,  al- 
though, at  slight  expense  and  trouble,  it 
could  have  been  made  fast  while  not  in  use; 
that  the  railroad  company  knew  that  the 
children  were  wont  to  play  with  the  turn- 
table, and  that  it  knew,  or  ought  to  have 
known,  of  the  danger  to  them.  At  the  close 
of  plaintiff's  evidence,  and  again  at  the 
close  of  all  of  the  evidence,  the  defendant 
requested  the  court  to  direct  a  ver^iict  in 
its  favor.  The  plaintiff  recovered  a  judg- 
ment for  $6,000,  which,  on  error,  was  af- 
firmed by  the  circuit  court. 

In  the  second  case,  briefly  stated,  the 
facts  are:  On  Sherbondy  hill,  in  the  city  of 
Akron,  the  defendant  company  maintained 
a  reservoir  about  15  feet  in  depth.  The 
banks  on  the  inside  were  precipitous,  and 
the  water  about  8  feet  in  depth.  When  con- 
structed, about  twenty-five  years  ago,  it 
was  located  on  a  tract  of  about  10  acres, 
outside  of  the  corporate  limits  of  the  city; 
but,  by  the  extension  of  the  corporate  limits 
in  the  year  1900,  about  one  half  of  it  was 
comprised    within    the    limits  of  the  city. 


This  10-acre  tract  was  not  converted  into  a 
park,  but  it  was  covered  with  trees  and 
bushes,  and,  excepting  the  reservoir,  was 
left  very  much  in  its  natural  state.  The 
basin  was  about  250  feet  from  the  nearest 
public  road.  From  this  public  road  the  com- 
pany had  constructed  a  rough  road  or  drive- 
way to  and  around  the  reservoir  for  its  own 
use.  It  also  had  inclosed  the  basin  with  a 
picket  fence  about  3  feet  high.  The  evidence 
tends  to  prove  that  people,  including  chil- 
dren, resorted  to  these  premises  for  the  view 
from  the  hill,  or  for  their  own  pleasure,  as 
is  not  unusual  on  unimproved  tracts  of  land 
so  near  a  city.  Late  in  May.  in  the  year 
1903,  plaintiff's  decedent,  Calibel  Georgia 
Bush,  a  child  nine  years  of  age,  together 
with  her  sister,  aged  eleven,  and  another 
girl,  aged  about  twelve,  were  permitted  by 
their  parents  to  take  their  luncheon  and  go 
to  the  woods  in  the  vicinity  of  these  prem- 
ises to  picnic.  After  arriving  at  the  woods, 
and  having  spent  several  hours  there  in 
strolling  about,  they  discovered  the  reser- 
voir. Two  pickets  were  off  of  the  fence, 
leaving  an  opening  %%  inches  in  width. 
Through    this    opening   they   crawled,   and 


er  the  enticing  cars  would  again  draw  him 
into  danger.  Ott  v.  Johnson,  38  Tex.  Civ. 
App.  491,  86  S.  W.-649. 

(c)  Moving  cars  atul  vehicles. 

Moving  railroad  cars  are  not  dangerous 
machines  in  the  sense  that  the  term  is  used 
in  the  turntable  cases.  Steele  v.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  4  Ohio  S.  &  C.  P.  Dec. 
350. 

The  doctrine  of  the  turntable  cases  is  in- 
applicable to  the  mere  act  of  allowing  chil- 
dren to  get  upon  cars  fitted  up  and  used  for 
the  conveyance  of  all  classes  of  persons,  old 
and  young,  experienced  and  inexperienced. 
Denison  &  S.  R.  Co.  v.  Carter,  98  Tex.  196, 
107  Am.  St.  Rep.  626,  82  S.  W,*782. 

In  Catlett  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
57  Ark.  465,  38  Am.  St.  Rep.  254,  21  S.  W. 
1062,  the  court  refused  to  extend  the  turn- 
table doctrine  so  as  to  make  a  railroad  com- 
pany liable  for  an  injury  to  a  thirteen-year- 
oM  boy  who  slipped  under  the  wheels  of  a 
slowly-moving  train  while  stealing  a  ride. 
The  contention  was  that  the  train  was  un- 
guarded, dangerous  machinery. 

The  attractive  nuisance  doctrine  will  not 
be  extended  so  as  to  cover  a  moving  car  on 
the  track  of  a  railroad  company,  and  to 
render  the  company  liable  for  an  injury  to 
a  ten-year-old  boy  who,  while  attempting 
to  get  upon  the  ladder  of  a  freight  car, 
catches  his  foot  under  the  wheels.  Under- 
wood V.  Western  &  A.  R.  Co.  105  Ga.  50, 
31  S.  E.  123.  The  court  said  that  nothing 
was  more  alluring  to  a  child  than  a  passing 
vehicle,  whether  it  were  a  buggy,  carriage, 
dump  cart,  wagon,  or  railway  train;  and 
that,  if  railroads  were  to  be  liable  because 
bovs  attempted  to  swing  upon  passing 
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trains  without  the  knowledge  of  the  em- 
ployees in  charge  thereof,  then  the  owners 
of  the  other  vehicles  named  would  be  equal- 
ly liable  if  a  boy,  without  the  knowledge 
of  the  person  in  charge,  were  injured  while 
attempting  to  swing  upon  the  rear  axle  or 
other  part  of  such  vehicle. 

In  Wilson  v.  Atchison,  T.  &  S.  F.  R.  Co. 
66  Kan.  183,  71  Pac.  282,  the  court  refused 
to  extend  the  turntable  doctrine  to  the  case 
of  a  slowly-moving  freight  train,  by  which  a 
twelve-year-old  boy  was  injured  while 
catching  a  ride.  The  court  said  that  while 
the  doctrine  was  recognized  in  Kansas,  it 
had  no  disposition  so  to  extend  it  as  to  in- 
clude railway  trains.  They  passed  and  re- 
passed through  every  community  with  such 
frequency,  and  the  peril  of  jumping  upon 
and  from  moving  trains  was  so  well  under- 
stood, and  the  task  of  keeping  boys  from 
stealing  rides  and  hopping  upon  cars  and 
trains  slowly  moving  through  towns  or  rail- 
way yards  was  so  impracticable  and  burden- 
some, as  to  make  the  rule  invoked  inap- 
plicable. 

A  contractor  who  is  grading  a  street,  and 
who,  in  the  course  of  the  work,  uses  cars 
for  transporting  dirt,  is  not  bound  to  pro- 
vide a  watchman  whose  special  business  it 
is  to  prevent  children  from  boarding  the 
moving  cars  under  the  temptation  to  ride. 
Emerson  v.  Petoler,  35  Minn.  481,  59  Am. 
Rep.  337,  29  N.  W.  311. 

Even  if  the  turntable  doctrine  were  ap- 
plicable to  railroad  cars  when  at  a  stand- 
still, it  could  not  apply  to  cars  in  motion, 
fully  equipped  with  the  requisite  number  of 
hands,  so  as  to  render  the  company  liable 
for  injury  to  a  boy,  received  while  catch- 
ing a  ride.    Barney  v.  Hannibal  &  St.  J.  R. 
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stood  and  sat  upon  the  bank  for  a  few 
minutes,  when  the  youngest  fell  into  the 
reservoir  and  was  drowned.  It  appears  that 
a  few  weeks  before  this,  the  gate  in  the 
picket  fence  was  down,  and  a  little  boy,  a 
son  of  one  of  the  defendant's  employees 
fell  into  the  reservoir,  and  that  this  acci- 
dent had  been  brought  to  the  notice  of  the 
company,  and  that,  prior  to  the  accident  in 
the  present  case,  the  gate  had  been  nailed 
up.  Plaintiff  recovered  a  judgment  for 
$1,100,  on  the  ground  of  the  defendant's 
negligence,  and  the  circuit  court  reversed 
for  error  in  overruling  the  motion  of  the 
defendant  to  direct  a  verdict  at  the  close  of 
the  plaintiff's  testimony,  and  entered  a 
judgment  dismissing  the  petition. 

Messrs.  Squire,  Sanders,  &  Dempsey 
and  R.  F.  Dentson  for  plaintiff  in  er- 
ror Wheeeling  k  Lake  Erie  R.  Company. 

Mr.  W.  J.  Beckley,  for  defendant  in  er- 
ror Harvey: 

The  turntable  was  negligently  left  un- 
fastened, and  the  turntable  doctrine  ap- 
plies. 

Sioux  City  &  P.  R.  Co.  r.  Stout  17  Wall. 
657,  21  L.  ed.  745;  Union  P.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262,  38  L.  ed.  434,  14 
Sup.  Ct.  Rep.  619;  Alabama  G.  S.  R.  Co.  v. 


Crocker.  131  Ala.  584,  31  So.  561;  Chicago^ 
B.  &  Q.  R.  Co.  V.  Krayenbuhl,  65  Xeb.  889, 
59  L.RA.  920,  91  X.  \V.  880;   Edgington  v. 
Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa,  410. 
57  L.R.A.  561,  90  N.  W.  95;   Bellefontaine 
&  I.  R.  Co.  V.  Snyder,  18  Ohio  St.  399,  98 
Am.  Dec.  175;  Harriman  v.  Pittsburgh.  C.  & 
St.  L.  R.  Co.  45  Ohio  St.  11,  4  Am.  .St.  Rep. 
507,  12  X.  E.  451;   Pittsburgh,  C.  A  St.  L. 
R.  Co.  v.  Shields,  47  Ohio  St.  387,  8  L.RJ^. 
464,  21  Am.  St.  Rep.  840,  24  X.  E.  658;  Ann 
Arbor  R.  Co.  v.  Kinz,  68  Ohio  St.  226,  67  X. 
E.  479;  Lake  Shore  &  M.  S.  R.  Co.  v.  Duer, 
21  Ohio  C.  C.  512;   Barrett  v.  .Southern  P. 
Co.  91  Cal.  296,  25  Am.  St.  Rep.  180.  27  Pac. 
666;  Callahan  v.  Eel  River  &  E.  R.  Co.  92 
Cal.  89,  28  Pac:  104;  Keffe  v.  Milwaukee  & 
St.  P.  R.  Co.  21  Minn.  207,  18  Am.  Rep.  393; 
Kansas  C.  R.  Co.  v.  Fitzsimmons,  22  Kan. 
686,  31  Am.  Rep.  203;  East  Tennessee  &  W. 
X.  C.  R.  Co.  v.  Cargille,  105  Tenn.  628.  59 
S.  W.  141 ;  Koons  v.  St.  Louis  &  I.  M.  R.  Co. 
65  Mo.  592 ;  Xagel  v.  Missouri  P.  R.  Co.  75 
Mo.  653,  42  Am.  Rep.  418;  Ilwaco  R.  &  Xav. 
Co.  V.  Hedrick,  1  Wash.  446,  22  Am.  St.  Rep. 
169.  25  Pac.  335;  Pekin  v.  McMahon,  154  111. 
141,  27  L.R.A.  206,  45  Am.  St.  Rep.  114,  39 
X.  E.  484 ;  Ferguson  v.  Columbus  &  R.  R.  Co. 
75  Ga.  637,  77  Ga.  102;  Dobbins  v.  Missouri. 
K.  &  T.  R.  Co.  91  Tex.  60,  38  L.R.A.  573,  66 


Co.  126  Mo.  372,  26  L.R.A.  847,  28  S.  \\. 
1060. 

A  railway  company  which  has  provided  a 
driver  for  two  cars  coupled  together  is  not 
required  to  furnish  a  second  man  to  pre- 
vent children  from  getting  on  the  platforms. 
Bishop  v.  Union  R.  Co.  14  R.  I.  319,  51  Am. 
Rep.  386. 

A  railroad  company  is  not  liable  to  a  live- 
year-old  trespasser  hurt  by  a  moving  car  in 
the  company's  switch  yards,  on  the  theory 
that  the  yard  and  the  switching  of  cars  are 
dangerous  and  attractive  agencies  or  instru- 
ments w^hich  allure  and  attract  young  chil- 
dren to  the  yard  and  about  the  cars, 
and  that,  because  of  such  allurement,  chil- 
dren have  frequently  been  attracted  to  the 
yard,  and  that  therefore  the  employees  of 
the  company  are  required  to  anticipate  their 
presence,  and  so  to  manage  and  operate  the 
cars  as  not  to  injure  them.  Smalloy  v.  Rio 
Grande  Western  R.  Co.  (Utah)  98  Pac.  311. 

In  O'Connor  v.  Illinois  C.  R.  Co.  44  La. 
Ann.  339,  10  So.  678,  it  was  held  that  a  rail- 
road company  was  not  liable  for  injury  to  a 
child  of  tender  years,  received  while  riding 
on  a  coal-dump  car  on  inclosed  premises,  the 
plaintiff  having  got  in  through  a  hole  in  a 
fence  which  the  company  had  attempted  to 
keep  in  repair,  but  which  had  been  repeated- 
ly broken  by  trespassers,  who  had  been 
warned  again  and  again  against  the  danger 
and  driven  away. 

In  Hcbard  v.  Mabie,  98  111.  App.  543,  it 
was  held  that  the  question  whether  th< 
steps  on  the  rear  end  of  a  bus  were  at  tract  iv* 
to  children  was  not  material  in  an  action 
19L.R.A.(N.S.) 


brought  to  recover  for  the  death  of  a  five- 
year-old  child  who  was  killed  by  jumping 
therefrom  after  being  ordered  off  by  the 
driver.  The  court  said  that  it  was  not  the 
duty  of  the  driver  of  a  bus  or  other  vehicle, 
moving  along  a  public  street  or  highway,  to 
keep  a  lookout  behind  so  as  to  know  wheth- 
er children  or  adults  were  riding  on  the  rear 
end  of  the  bus  or  other  vehicle.  On  the  con- 
trary, the  duty  of  such  driver  was  to  look 
ahead,  so  as  to  avoid  collisions  with  other 
vehicles  or  persons. 

5.  Dangerous  places, 

(a)  In  general. 

In  Kayser  v.  Lindell,  73  Minn.  123.  75  N. 
W.  1038,'  it  was  held  that  the  turntable  doc- 
trine would  not  be  extended  so  as  to  render 
the  owner  of  premises  liable  for  injury  to  a 
tenant's  three-year-old  child,  received  in 
falling  from  a  retaining  wall  on  the  land. 
The  court  said  that  while  the  owner  of 
premi.ses  might  owe  more  duty  to  a  child 
than  to  an  adult  coming  upon  his  premises 
by  implied  invitation,  yet  he  was  not  bound 
to  g^ard  every  .stairway,  cellarway,  retain- 
ing wall,  shed,  tree,  and  open  window  on 
his  premises,  so  that  a  child  could  not  climb 
to  a  precipitous  place  and  fall  off. 

In  Chambers  v.  Milner  Coal  &  R.  Co.  143 
Ala.  255,  39  So.  170,  a  nine-year-old  child 
was  burned  to  death  by  powder  stored  in  a 
magazine  on  private  property.  A  charge 
that  "the  defendant  had  the  right  to  store 
Jiis  powder  in  the  magazine,  and  keep  it 
there,  and  there  was  no  absolute  duty  rest- 
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Am.  St.  Rep.  856.  41  S.  W.  62;  Ryan  v. 
Towar,  128  Mich.  463.  55  L.R.A.  310,  92  Am. 
St.  Rep.  481,  87  N.  W.  644;  Indianapolis,  P. 
&  C.  R.  Co.  V.  Pitzer,  109  Ind.  179,  58  Am. 
Rep.  387,  6  X.  E.  310,  10  N.  E.  70;  Fitz- 
maurice  v.  Connecticut  R.  &  Lighting  Co. 
78  Conn.  406,  3  L.R.A.(X.S.)  149,  112  Am. 
St.  Rep.  159,  62  Atl.  620;  Thomp.  Xeg.  § 
1O30;  San  Antonio  &  A.  P.  R.  Co.  v. 
Morgan,  92  Tex.  98,  46  S.  W.  28;  Louisville 
R.  Co.  V.  Esselraan,  29  Ky.  L.  Rep.  333,  93 
S,  W.  50;  Denver  City  Tramway  Co.  .v. 
Nicholas,  35  Colo.  462.  84  Pac.  813;  Walker 
V.  Potomac,  F.  &  P.  R.  Co.  (Pannill  v.  Poto- 1 
mac,  F.  &  P.  R.  Co.)  105  Va.  226,  4  L.R.A. 
(N.  S.)  80,  115  Am.  St.  Rep.  871,  53  S.  E. ' 
113,  8  A.  &  E.  Ann.  Cas.  862.  I 

Messrs.  Musaer,  Koliler,  &  Mottlnger 
and  Grant  &  Sieber  for  plaintiff  in  error 
RAvarts. 

Messrs.  Allen,  Waters,  &  Andress  for 
defendant  in  error  Akron  Waterworks  Com- 
pany. 

Summers,  J.,  delivered  the  opinion  of  the 
court: 

The  railroad  company  is  not  answerable 
in  damages  for  the  loss  of  the  little  boy's 
leg,  unless  his  injury  was  caused  by  the 
neglect  by   the   railroad   company  of   some 


duty  it  owed  to  the  boy;   and  the  water- 
works company  is  not  answerable  in  dam- 
ages for  the  death  of  the  little  girl,  unless 
she  lost  her  ifte  because  the  employees  of 
the  company  neglected  to  observe  some  duty 
that  it  owed  to  her.    Whether  any  and  what 
duty  rested  upon  the  defendant  is  a  ques- 
tion  of   law;    whether   the   defendant    per- 
formed or  observed  that  duty,  or  neglected 
I  to  do  so,  and  plaintiff  in  consequence  was 
I  injured,  is  a  question  of  fact.    The  duty  of 
I  the  owner  or  occupier  of  land   to  persons 
coming    upon    it    depends    somewhat    upon 
I  whether  they  are  there  by  his  invitation  or 
I  permission.     To   invited   persons   it    is   his 
duty  to  exercise  reasonable  care*  for  their 
safety.     To  licensees  it  is  his  duty  to  give 
notice  of  hidden  dangers  or  traps.     While 
trespassers;  that  is,  persons  entering  with- 
out  permission,  assume  the  risk  of  injury 
from  the  condition  of  the  premises,  and  the 
duty  of  the  occupier  to  them  is  only  to  be 
careful  not  to  injure  them  by  bringing  force 
to  bear  upon  them.     The  only  exception  to 
his  nonliability  to  persons  entering  without 
his  permission  was  where  he  made  a  change 
in  the  condition  of  his  land,  adjacent  to  a 
public  highway,  so  as  to  endanger  the  safety 
of  travelers  who  might,  without   fault  on 


ing  on  it  to  keep  it  locked  or  guarded  from 
access  by  children  or  others,  unless  the  sit- 
uation and  surroundings  would  reasonably 
indicate  to  an  ordinarily  prudent  person  in 
charge  of  such  magazine  that  it  might  be 
tampered  with  and  ignited,  so  as  to  cause 
injury  to  children  or  others.  The  duty  of 
the  defendant  in  this  regard  depends  entire- 
ly on  the  surrounding  circumstances  which 
may  be  in  evidence,  and  of  this  the  jury  are 
the  judges," — was  held  not  to  be  too  favor- 
able to  the  defendant,  where  it  appeared 
that  the  magazine  was  built  of  brick  and 
stone,  and  was  located  in  a  woo<ls,  not  in  a 
populous  community,  and  from  50  to  75 
yards  from  the  highway,  and  within  6  feet 
of  a  path  seldom  traveled,  the  powder  being 
damaged,  and  it  appearing  that  when  set  on 
fire  it  did  not  explode,  but  burned  slowly, 
the  child's  clothing  catching  fire  because  he 
was  standing  in  the  door.. 

A  bridge  company  is  not  liable  for  the 
death  of  a  seven-year-old  boy  who,  while 
walking  upon  an  iron  gas  pipe,  located  at 
some  distance  above  the  floor  of  the  carriage 
way  of  the  bridge,  loses  his  balance  and  falls 
through  an  opening  in  the  structure,  since 
the  company  is  not  bound  to  maintain  the 
bridge  in  such  a  manner  as  to  prevent  the 
pos.Mibility  of  an .  accident  to  a  child.  Oil 
City  &  P.  Bridge  Co.  v.  Jackson,  114  Pa.  321, 
6  Atl.  128. 

Xo  liability  arises  for  the  death  of  a 
seven-year-old  boy  who,  while  at  play  in  a 
building  in  process  of  erection,  gets  upon  a 
window  sill,  and,  in  attempting  to  pull  him- 
self up,  takes  hold  of  a  loose  stone  over  the 
19L.R.A.(N.S.) 


window,  which  falls  and  kills  him,  no  in- 
ducement or  invitation,  implied  or  other- 
wise, being  held  out  to  him.  Witte  v.  Stifel, 
126  Mo.  295,  47  Am.  St.  Rep.  668,  28  S.  W. 
891.  The  court  said  that  it  was  not  shown 
in  the  case  that  the  defendants  knew  of  the 
dangerous  condition  of  the  stone,  or  that 
children  were  in  the  habit  of  resorting  to 
the  building  for  play;  nor  was  there  any- 
thing about  the  construction  unusual  or 
unique,  which  would  be  attractive  to  chil- 
dren. 

No  liability  arises  for  injury  to  a  child 
trespasser  stepping  through  a  hole  in  the 
floor  of  a  power  house  on  private  property 
at  a  distance  of  20  yards  from  the  highway. 
Curtis  V.  Tenino  Stone  Quarries,  37  Wash. 
355,  79  Pac.  955.  The  court  said  it  was 
not  unmindful  of  the  humilne  rule  of  law 
that  forbade  a  property  owner  to  leave  un- 
guarded dangerous  machinery  and  dangerous 
places  which  might  be  of  such  a  character 
as  to  attract  young  children,  or  to  allure 
them  into  dangers,  but  the  rule  was  not 
of  general  application,  and  could  not  be  ex- 
tended to  cases  such  as  the  one  at  bar. 
There  was  nothing  alluring  or  attractive 
about  these  premises  or  machinery,  noth- 
ing to  invite  children  thither,  and  nothing 
dangerous  about  the  place  and  machinery 
when  not  in  use.  To  hold,  as  a  general  and 
universal  rule  of  law,  that  the  owners  of 
mills  and  factories  must  so  construct  and 
maintain  their  premises  as  to  be  reasonably 
safe  for  trespassers,  infants  or  adults,  re- 
gardless of  how  they  might  gain  admission, 
would  be  destructive  of  all  industry  and  all 
property  rights. 
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their  part,  accidentally  stray  from  the  high- 
way. 

So  the  law  stood  until  the  decision  in 
Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657.  21  L.  ed.  745,  decided  in  1874.  In  that 
case  a  little  boy,  about  six  years  of  age, 
lost  his  foot  while  playing  with  a  turntable 
on  the  uninclosed  lands  of  the  railroad 
company,  in  company  with  two  other  boys, 
and  a  judgment  for  $7,500  was  sustained. 
This  case  was  tried  before  Dillon,  Circuit 
Judge,  and  Dundy,  District  .Judge.  The 
circuit  judge  charged  the  jury  as  follows: 
**This  action  rests,  and  rests  alone,  upon 
the  alleged  negligence  of  the  defendant;  and 
this  negligence  consists,  as  alleged,  in  not 
keeping  the  turntable  guarded  or  locked. 
Negligence  is  the  omission  to  do  something 
which  a  reasonably  prudent  man,  guided  by 
those  considerations  which  ordinarily  regu- 
late the  conduct  of  human  affairs,  would  do; 
or  doing  something  which  a  prudent  or 
reasonable  man  would  not  do,  under  all  the 
circumstances  surrounding  the  particular 
transaction  under  judicial  investigation.  If 
the  turntable,  in  the  manner  it  was  con- 
structed and  left,  was  not  dangerous  in  its 


nature,  then  of  course  the  defendants  would 
not  be  guilty  of  any  negligence  in  not  lock- 
ing or  guarding  it.  But,  even  if  it  wa* 
dangerous  in  its  nature  in  some  situations, 
you  are  further  to  consider  whether,  situat- 
ed as  it  was  on  the, defendant's  property,  in 
a  small  town,  and  distant  or  somewhat  re- 
mote from  habitations,  the  defendants  are 
guilty  of  negligence  in  not  anticipating  or 
foreseeing,  if  left  unlocked  or  unguarded, 
that  injuries  to  the  children  of  the  place 
would  be  likely  to  or  would  probably  ensue. 
The  machine  in  question  is  part  of  the  de- 
fendant's road,  and  was  lawfully  construct- 
ed where  it  was.  If  the'  railroad  company 
did  not  know,  and  had  no  good  reason  to 
suppose,  that  children  would  resort  to  tlie 
turntable  to  play,  or  did  not  know,  or  had 
no  good  reason  to  suppose,  that,  if  they  re- 
sorted there,  they  would  be  likely  to  get  in- 
jured thereby,  then  you  cannot  find  a  verdict 
against  them.  But,  if  the  defendant  did 
know,  or  had  good  reason  to  believe,  under 
the  circumstances  of  the  case,  the  children 
of  the  place  would  resort  to  the  turntable 
to  play,  and  that,  if  they  did,  they  would 
or  might  be  injured,  then,  if  they  took  no 


Keeping  a  yard  m  which  children  are  ac- 
customed to  play  accessible  to  them,  and  pil- 
ing a  number  of  railroad  ties  in  such  a  man- 
ner that  they  fall  upon  an  eight-year-old 
trespasser  playing  upon  them,  will  not  ren- 
der the  company  liable  for  resulting  injury 
to  the  child,  since  the  place  is  not  peculiar- 
Iv  alluring,  nor  the  ties  obviously  dangerous. 
Missouri,  K.  &  T.  R.  Co.  v.  Edwards,  90 
Tex.  65,  32  L.R.A.  825,  36  S.  W.  430,  revers- 
ing (Tex.  Civ.  App.)   32  S.  VV.  815. 

The  owner  of  a  lumber  yard  should  not  be 
held  to  the  duty  of  reasonable  care  in  the 
piling  of  the  lumber,  so  as  to  prevent  any 
danger  that  can  likely  come  to  children  who 
may  reasonably  be  expected  to  frequent 
such  locality  without  any  conscious  purpose 
of  mischief  or  any  unlawful  act.  Vander- 
beck  v.  Hendry.  34  N.  J.  L.  467. 

One  who  maintains  an  open  lumber  yard 
adjacent  to  a  street  is  not  liable  for  the 
death  of  a  trespassing  boy,  caused  by  the 
falling  of  the  lumber  upon  him  while  at 
play,  although  the  place  is  attractive  to 
children,  to  the  knowledge  of  the  defend- 
ant. Kelly  V.  Benas  (Mo.)  116  S.  W.  557. 
The  court  said  that  "if  the  old  channel  of 
the  law  was  to  be  quite  changed  by  the 
application  of  the  new  doctrine  automatical- 
ly and  without  discrimination,  if  sentimen- 
tal considerations  (however  elevated  and 
tender)  are  to  usurp  the  place  of  cold  and 
calm  reason  as  the  foundation  for  rules  of 
law,  then  the  flood  gate  now  damming  back 
liability  will  be  raised,  letting  in  strange 
and  deep  waters  for  the  landowner  to  strug- 
gle with.  Not  only  will  he  be  liable  for  boys 
drowned  while  swimming  in  his  stock  pond 
(the  idea  of  swimming  being  alluring  to  a 
boy),  for  those  who  fall  into  uncovered 
wells,  cisterns,  and  cellars  (the  notion  of 
I9L.R.A.(N.S.) 


playing  on  the  brink  of  such  being  a  boyish 
'one),  for  children  who  are  suffocated  while 
'  playing  in  piles  of  sand  accumulated  for 
building  purposes,  or  in  sliding  down  stacks 
of  straw  unscientifically  piled  and  exposed, 
but  he  may  be  mulcted  in  damages  for  inju- 
ries to  his  neighbors'  children,  who,  romping 
in  his  haymow,  without  his  invitation,  break 
their  bones  by  sliding  down  his  hay  chute, 
or  those  who,  playing  in  his  rock  quarry, 
are  hurt.  Shall  he  fence  against  adventurous, 
trespassing  boys?  Almost  as  well  8Ugire?t 
'that  he  build  a  wall  against  birds.'  If  he 
is  held  to  liability  for  injury  to  the  children 
of  Jones  because  of  the  way  he  piles  his  lum- 
ber, by  the  same  token,  as  to  Brown,  lia- 
bility would  be  fastened  on  him  for  the 
way  he  piles  his  stones,  his  bricks,  his  corn 
in  pens,  his  hayricks,  and  his  cord  wood  on 
his  private  grounds;  in  fact,  as  has  been 
pointedly  said,  every  landowner  will  be  lia- 
ble for  injuries  to  his  neighbor's  children  un- 
der the  new  doctrine  except  the  neighbor 
himself.  We  cannot  well  write  the  law  that 
way." 

In  Siddall  v.  Jansen,  168  111.  43,  39  L.R.A. 
112,  48  N.  E.  191,  reversing  67  111.  App.  102, 
where  a  five-year-old  boy  was  playing 
around  a  store  in  which  his  father  was  era- 
ployed,  and  where,  in  the  temporary  absence 
of  the  parent,  the  child  was  attracted  to  an 
elevator  shaft,  the  door  of  which  was  un- 
fastened, and  was  severely  bruised  and  man- 
gled by  the  descending  cage,  the  court,  in 
holding  that  the  question  whether  the  child 
was  a  trespasser  was  for  the  jury,  approved 
the  la'nguage  of  the  court  in  Pekin  v.  McMa- 
hon.  154  111.  141,  27  L.R.A.  20(5,  45  Am.  St. 
Rep.  114,  39  N.  E.  484,  infra:  "Although  a 
child  of  tender  years  who  meets  with  an  in- 
jury upou  the  premises  of  a  private  owner 


1907. 


WHEELING  &  L.  E.  R.  CO.  v.  HARVEY. 


1143 


ineans  to  keep  the  children  away,  and  no , 
means  to  prevent  accidents,  they  would  be 
^ilty  of  negligence,  and  would  be  answer- 
aible  for  damages  caused  to  children  by  such 
negligence."  [2  Dill.  294,  Fed.  Cas.  No. 
13.504.] 

This  charge,  in  the  Supreme  Court,  was 
held  to  be  a  correct  statement  of  the  law. 
In  many  of  the  states  the  courts  have  fol- 
lowed the  lead  of  the  Supreme  Court  of  the 
United  States,  and  a  multitude  of  cases  has 
Arisen,  seeking  to  make  the  owners  of  prop- 
erty liable  for  injuries  to  children  from  ac- 
cidents happening  upon  their  premises,  on 
the  ground  that  the  owner  was  negligent 
in  not  anticipating  that  children  would  be 
likely  to  be  attracted  to  the  place  and  to 
be  injured.  The  multitude  of  circumstances 
under  which  the  owner  of  property  would 
be  liable  for  injuries  to  children,  and  the 
very  serious  burden  which  was,  in  conse- 
quence, being  placed  on  the  owners  of  prop- 1 
erty.  were  very  probably  not  foreseen  in  the 
Stout  Case.  But  the  cases  became  so  nu- 
merous as  to  occasion  very  careful  examina- 
tion of  the  principles  laid  down  in  that  case. 
In  many  jurisdictions  the  correctness  of  the 


conclusion  there  reached  is  denied,  and  in 
some  of  the  states  where  that  decision  was 
followed  the  courts  have  repudiated  the 
doctrine,  in  others  they  have  limited  it,  and 
in  still  others  they  have  declined  to  follow 
the  doctrine  in  any  case  excepting  a  turn- 
table case.  To  even  enumerate  the  cases  in 
which  the  so-called  turntable  doctrine  has 
been  applied  or  denied  would  require  so 
much  space  as  to  preclude  its  attempt. 

The  following  are  turntable  cases  in  which 
the  doctrine  is  applied:  United  States: 
Sioux  City  &  P.  R.  Cq.  v.  Stout,  supra. 
Minnesota:  Keffe  v.  Milwaukee  &  St.  P.  R. 
Co.  21  Minn.  207,  18  Am.  Rep.  393;  O'Malley 
V.  St.  Paul,  M.  &  M.  R.  Co.  43  Minn.  289,  45 
N.  W.  440.  Nebraska:  Atchison  &  N.  R.  Co. 
V.  Bailey,  11  Neb.  332,  9  N.  W.  50.  Mis- 
souri: Koons  V.  St.  Louis  &  I.  M.  R.  Co. 
65  Mo.  592;  Nagel  v.  Missouri  P.  R.  Co.  75 
Mo.  653,  42  Am.  Rep.  418.  Kansas:  Kansas 
C.  R.  Co.  V.  Fitzsimmons,  22  Kan.  686,  31 
Am.  Rep.  203;  Union  P.  R.  Co.  v.  Dunden,  37 
Kan.  1,  14  Pac.  501.  Iowa:  Edgington  v. 
Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa,  410, 
57  L.R.A.  561,  90  N.  W.  95.  California: 
Barrett  v.  Southern  P.  Co.  91  Cal.  296,  25 


may  h9  a  technical  trespasser,  yet  the  owner 
may  be  liable  if  the  things  causing  the  in- 
jury have  been  left  exposed  and  unguarded, 
and  are  of  such  a  character  as  to  be  an 
attraction  to  the  child,  appealing  to  his 
childish  curiosity  and  instincts." 

And  in  Mullaney  v.  Spence,  15  Abb.  Pr.  N. 
S.  319.  it  was  held  that  the  fact  that  a 
four -year-old  child  who  approached  the  open 
door  of  an  elevator,  close  to  the  sidewalk 
of  a  street,  and  was  crushed  by  the  de- 
scending car,  was  technically  a  trespasser, 
would  not  stand  in  the  way  of  recovery  for 
the  injury. 

(h)  Ponds,  reservoirs,  tvatenvays,  etc, 

In  Pekin  v.  McMahon,  154  111.  141,  27 
L.R.A.  206,  45  Am.  St.  Rep.  114,  39  N.  E. 
484,  affirming  53  111.  App.  189,  a  pond  or 
pit  was  located  in  a  populous  city  on  a  plot 
of  ground  bounded  on  two  sides  by  public 
streets  and  on  the  third  side  by  a  public  al- 
ley with  an  opening  of  some  40  feet  in  a 
fence  at  the  street  on  one  side,  and  an  open- 
ing of  equal  dimensions  in  a  fence  at  the 
alley,  with  a  causeway  running  from  one 
opening  to  the  other  diagonally  across  the 
premises.  Inviting  approach,  and  actually 
being  used  for  the  passage  of  men  and  teams. 
Log**  and  timbers  floated  about  in  the  pond, 
and  boys  had  for  some  time  been  in  the 
habit  of  playing  upon  them  in  the  water. 
The  city  authorities  had  been  notified  of 
its  attractiveness  to  children  and  of  its  dan- 
gerous character,  but  had  suffered  the  pond 
to  remain  undrained  and  the  fence  around  it 
to  be  broken  down  in  some  places,  and  to  be 
actually  removed  in  others.  In  an  action 
brought  to  recover  for  the  death  of  a  boy 
who  was  drowned  in  this  pond,  the  doc- 
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trine  of  the  turntable  cases  was  held  appli- 
cable, the  court  saying  that  the  love  of  mo- 
tion which  attracted  a  child  to  play  upon 
a  revolving  turntable  would  also  attract  him 
to  experiment  with  a  floating  plank  or  log 
which  he  found  within  his  easy  reach  in  a 
pond. 

A  water  company  is  liable  for  the  drown- 
ing of  an  eleven-year-old  boy  in  a  reservoir 
to  which  children  are  attracted  for  fishing 
and  other  sports,  although  the  place  is 
fenced  so  as  to  render  access  difficult,  where 
the  company,  through  its  agent,  has  knowl- 
edge that  the  barrier  is  ineffective,  and  per- 
mits children  to  trespass  on  the  ground  un- 
rebuked.  Price  v.  Atchison  Water  Co.  58 
Kan.  551,  62  Am.  St.  Rep.  625,  50  Pac.  450. 
The  court  said  that,  knowing  that  the  fence 
was  insufficient  as  a  barrier  or  a  warning  of 
danger,  it  was  the  duty  of  the  company  to 
haxe  expelled  the  intruders,  or  to  have 
adopted  other  measures  to  avoid  the  acci- 
dent. 

In  Kansas  City  v.  Siese,  71  Kan.  283,  80 
Pac.  626,  a  city  was  held  liable  on  the  au- 
thority of  the  last-mentioned  case  for  the 
drowning  of  a  twelve-year-old  boy  in  a  pond 
in  which  he  was  bathing,  although  it  was 
urged  that  the  boy  was  of  sufficient  maturity 
to  know  the  danger  into  which  he  ventured, 
and  that  he  had  been  advised  of  that  dan- 
ger, and  warned  to  shun  it.  Cunningham,  J., 
dissenting,  said  that  if,  in  the  future,  the 
principles  announced  in  the  Price  Case, 
supra,  were  followed,  the  owner  of  an  ap- 
ple tree  from  which  a  venturesome  boy 
might  fall  and  sustain  injury  in  his  effort 
to  reach  a  big  red  apple  attractively  dis- 
played on  its  branches  would  be  adjudged 
guilty    of   maintaining   an    attractive    nui- 
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Am.  St.  Rep.  186,  27  Pac.  666.  Washing- 
ton: Ilwaco  R.  &  Nav.  Co.  v.  Hedrick,  1 
Wash.  446,  22  Am.  St.  Rep.  169,  25  Pac. 
335.  Tennessee:  Bates  v.  Nashville,  C.  & 
St.  L.  R.  Co.  90  Tenn.  36,  25  Am.  St.  Rep. 
665,  15  S.  W.  1069.  But  a  railway  com- 
pany is  not  required  to  fasten  the  turn- 
table any  more  securely  than  necessary  to 
keep  it  securely  in  place.  Illinois:  St. 
Louis,  V.  &  T.  H.  R.  Co.  v.  Bell.  81  111.  76. 
25  Am.  Rep.  269.  Reversed  judgment  on 
the  sole  ground  that  the  company  was  not 
negligent,  in  view  of  the  isolated  position  of 
the  turntable.  South  Carolina:  Bridger  v. 
Asheville  &  S.  R.  Co.  25  S.  C.  24.  Georgia: 
Ferguson  v.  Columbus  &  R.  R.  Co.  75  Ga. 
637.  Texas:  Evansich  v.  Gulf,  C.  &  S.  F. 
R.  Co.  57  Tex.  126,  44  Am.  Rep.  586;  Gulf. 
C.  &  S.  F.  R.  Co.  V.  McWhirter,  77  Tex.  356. 
19  Am.  St.  Rep.  755,  14  S.  W.  26;  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Measles,  81  Tex. 
474,  17  S.  W.  124.  To  these  should  be  added 
Union  P.  R.  Co.  v.  McDonald,  152  U.  S.  262. 
38  L.  ed.  434,  14  Sup.  St.  Rep.  619.  This 
was  not  a  turntable  case,  but  a  case  in 
which  a  boy  was  injured  in  a  slack  pit  of  the 
railroad  company.  However,  the  doctrine  of 
the  turntable  cases  was  re-examined  and  ap- 
proved. 
In  the  following  cases,  in  which  the  in- 


juries  were  received  at  a  turntable,  the  doe- 

I  trine  of  the  turntable  cases  is  denied :  New 

Hampshire:     Frost  v.  Eastern  R.  Co.  64  X. 

I  H.  220,   10  Am.   St.  Rep.   396,  9  Atl.   790. 

!  Massachusetts:  Daniels  v.  New  York  &  X. 

j  E.  R.  Co.  154  Mass.  349,  13  LJI.A.  248.  26 

j  Am.  St.  Rep.  253,  28  N.  E.  283.    New  York: 

1  Walsh  v.  Fitchburg  R.  Co.  145  N.  Y.  301, 

'  27  L.R.A.  724,  45  Am.  St.  Rep.  615,  39  N.  E. 

1068.    New  Jersey:  Turess  v.  New  York.  S. 

&  W.  R.  Co.  61  N.  J.  L.  314,  40  Atl.  614; 

Delaware,  L.  &  W.  R.  Co.  v.  Reich,  61  N.  J. 

L.  635,  41  L.R.A.  831,  68  Am.  St.  Rep.  727. 

40  Atl.  682.     Virginia:  Walker  v.  Potomac, 

F.  &  P.  R.  Co.  (Pannill  v.  Potomac,  F.  &  P. 

R.  Co.)  105  Va.  226,  4  L.R.A.(N.S.)  80.  115 

Am.  St.  Rep.  871,  63  S.  E.  113,  8  A.  &  E. 

Ann.  Cas.  862. 

In  the  following  cases,  where  the  injuries 
were  not  sustained  at  a  turntable,  the  doc- 
trine of  the  turntable  cases  is  denied:  New 
Jersey:  Friedman  v.  Snare  &  T.  Co.  71  N. 
J.  L.  605,  70  L.R.A.  147,  108  Am.  St.  Rep. 
764.  61  Atl.  401,  2  A.  &  E.  Ann.  Cas.  497. 
Michigan:  Ryan  v.  Towar,  128  Mich.  463; 
55  L.R.A.  310,  92  Am.  St.  Rep.  481,  87  N. 
W.  644.  Rhode  Island:  Paolino  v.  McKen- 
dall,  24  R.  I.  432,  60  L.R.A.  133,  96  Am.  St. 
Rep.  736,  53  Atl.  268.  West  Virginia:  Ritz 
V.  Wheeling,  45  W.  Va.  262,  43  L.R.A.  148, 


sance,  and  answerable  therefor  in  damages: 
or  one  who,  for  the  purpose  of  affording 
water  for  his  stock  or  to  run  his  mill, 
should  maintain  a  pond,  would  be  guilty  to 
the  same  extent.  To  claim  cases  like  the 
one  at  bar.  were  governed  by  principles  of 
the  turntable  cases  was,  to  his  mind, 
against  reason  and  the  weight  of  authority. 

The  owner  of  an  unprotected  reservoir  in 
an  open  field  near  residences  and  public 
highways  where  children  resort  to  play  is 
liable  for  the  death  of  a  boy  less  than  ten 
years  of  age,  who,  while  at  play,  falls  into 
the  water  and  is  drowned.  Franks  v.  South- 
ern Cotton  Oil  Co.  78  S.  C.  10,  12  L.R.A. 
(N.S.)   468,  58  S.  E.  960. 

The  owner  of  premises  is  liable  under  the 
attractive  nuisance  doctrine  for  the  drown- 
ing of  a  two-year-old  child  who,  while  its 
mother  is  visiting  a  tenant  on  the  premises, 
is  permitted  to  play  in  the  yard,  and,  while 
so  engaged,  lifts  the  cover  of  an  unguarded 
cistern  to  satisfy  its  childish  curiosity,  and 
falls  into  the  water.  Donk  Bros.  Coal  & 
Coke  Co.  V.  Leavitt,  109  111.  App.  385. 

In  Tucker  v.  Draper,  62  Neb.  66.  54 
L.R.A.  321,  86  N.  W.  917,  the  court  said: 
"If  I  know  that  there  is  an  open  well  upon 
my  premises,  and  know  that  children  of 
such  tender  years  as  to  have  no  notion  of 
their  danger  are  continually  playing  around 
it,  and  I  can  obviate  the  danger  with  very 
little  trouble  to  myself,  and  without  in- 
juring the  premises  or  interfering  with  my 
own  free  use  thereof,  T  owe  an  active  duty 
to  those  children,  and  if  I  neglect  that  duty, 
and  thev  fall  into  the  well  and  are  killed, 
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lit  is  through  my  negligence;   I  cannot  urge 
their  negligence  as  a  defense,  even  though 
1 1   have   never    invited   or   encouraged    them 
I  expressly  or  impliedly  to  go  upon  the  prem- 
j  ises."    This  duty  rests  upon  the  ground  that 
I  the  danger  to  be  anticipated  from  an  open 
I  well  outweighs  the  slight  expense   and   in- 
convenience that  would  be  caused  in  making 
it  safe. 

The  language  in  the  last-mentioned  ca^ 
was  said,  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Krayenbuhl,  65  Neb.  889,  59  L.R.A.  920,  91 
N.  W.  880,  to  amount  to  a  reaffirmance  of 
the  turnable  cases,  and  to  suggest  the  true 
principal  upon  which  cases  of  this  charac- 
ter rest,  that  is,  that  where  the  owner  of 
dangerous  premises  knows,  or  has  good  rea- 
son to  believe,  that  children  so  young  as  to 
be  ignorant  of  the  danger  will  resort  to 
such  premises,  he  is  bound  to  take  such 
precautions  to  keep  them  off.  or  to  protect 
them  from  injuries  likely  to  result  from 
the  dangerous  condition  of  the  premises 
while  there,  as  a  man  of  ordinary  care  and 
prudence,  under  like  circumstances,  would 
take.  At  first  sight  it  would  seem  that  the 
principle  thus  stated  is  too  broad,  and  that 
its  application  would  impose  unreasonable 
burdens  on  owners,  and  intolerable  restric- 
tions on  the  use  and  enjoyment  of  property. 
It  must  l)e  kept  in  mind  that  it  requires 
nothing  of  the  owner  that  a  man  of  ordinary 
care  and  prudence  would  not  do,  of  his  own 
volition,  under  like  circumstances.  Such  a 
man  would  not  willingly  take  up  unreason- 
able burdens,  nor  vex  himself  with  intoler- 
able restrictions. 
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31  S.  E.  993;  Uthermohlen  v.  Bogg^s  Run 
Co.  50  W.  Va.  457,  55  L.R.A.  911,  88  Am. 
St.  Rep.  884,  40  S.  E.  410. 

In  the  following  cases,  in  which  children 
iwere  injured,  but  not  while  playing  with  a 
'turntable,  liability  is  denied  in  courts  that 
liave  adopted  the  turntable  doccrine  in  cases 
vrhere  the  injuries  were  received  at  a  turn- 
table: Minnesota:  Emerson  v.  Peteler,  35 
Minn.  481,  59  Am.  Rep.  337,  29  N.  W.  311 ; 

Twist  V.  Winona  &  St.  P.  R.  Co.  39  Minn. 

164,  12  Am.  St.  Rep.  626,  39  N.  W.  402; 

Haesley  v.  W^inona  &  St.  P.  R.  Co.  46  Minn. 

233,  24  Am.  St.  Rep.  220,  48  N.  W.  1023; 

Dehanitz  v.  St.  Patil,  73  Minn.  385,  76  N.  W. 

48;  Ratte  v.  Dawson,  50  Minn.  450,  52  N.  W. 

965;   Stendal  v.  Boyd,  67  Minn.  279,  69  N. 

W.  899;   Stendal  v.  Bovd,  73  Minn.  53,  42 

L.R.A.  288,  72  Am.  St.  "Rep.  597,  75  N.  W. 

735;  Erickson  v.  Great  Northern  R.  Co.  82 

Minn.  60,  51  L.R.A.  645,  83  Am.  St.  Rep.  410, 

84  N.  W.  462.    Georgia:  Savannah,  F.  &  W. 

R.  Co.  V.  Beavers,  113  Ga.  398,  54  L.R.A. 

314,  39  S.  E.  82;  O'Connor  v.  Brucker,  117 

Ga.  451,  43  S.  E.  731.     Nebraska:  Richards 

V.    Conneli,    45    Neb.    467,   63    N.   W.   915; 

Omaha  v.  Bowman,  52  Neb.  293,  40  L.R.A. 

531,  66  Am.  St.  Rep.  506,  72  N.  W.  316. 

California:  Peters  v.  Bowman,  115  Cal.  345. 

56  Am.  St.  Rep.  106,  47  Pac.  113,  598.    Mis- 


souri :  Overholt  v.  Vieths,  93  Mo.  422,  3  Am. 
St.  Rep.  557,  6  S.  W.  74;  Barney  v.  Han- 
nibal &  St.  J.  R.  Co.  126  Mo.  372,  26  L.K.A. 
847,  *28  S.  W.  1069;  Witte  v.  Stifel,  126  Mo. 
295,  47  Am.  St.  Rep.  668,  28  S.  W.  891;  Ar- 
nold v.  St.  I^uis,  152  Mo.  173,  48  L.R.A. 
291,  75  Am.  St.  Rep.  447,  53  S.  W.  900. 
Kansas:  Chicago,  K.  &  W.  R.  Co.  v.  Bock- 
oven,  53  Kan.  279,  36  Pac.  322.  Texas: 
Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91  Tex, 
60,  38  L.R.A.  573,  66  Am.  St.  Rep.  856,  41 
S.  W.  62.  Tennessee:  Foster- Herbert  Cut 
Stone  Co.  v.  Pugh,  115  Tenn.  688.  4  L.R.A. 
(N.S.)  804,  112  Am.  St.  Rep.  881.  91  S.  W. 
199.  Washington:  Clark  v.  Northern  P.  R. 
Co.  29  Wash.  139,  59  L.R.A.  508,  69  Pac. 
636;  Curtis  v.  Tenino  Stone  Quarries,  37 
Wash.  355,  70  Pac.  955;  Harris  v.  Cowles, 
38  Wash.  331,  107  Am.  St.  Rep.  847,  80 
Pac.  537. 

The  principles  involved ,  have  been  care- 
fully considered  in  so  many  cases  that  it 
would  be  fruitless  as  well  as  presumptuous- 
to  undertake  to  add  anything  to  the  discus- 
sion. 

In  the  recent  case,  Friedman  v.  Snare  & 
T.  Co.  supra,  where  the  court  denied  liabil- 
ity for  Injuries  to  a  little  girl  between  four 
and  five  years  of  age,  who  had  been  injured 
while  playing  upon  some  iron  girders  that 


In  the  majority  of  cases,  however,  the 
attempt  to  extend  the  attractive  nuisance 
doctrine  to  dangers  of  the  class  discussed 
under  this  subdivision  of  the  note  has  been 
unsuccessful. 

A  pond  is  not  to  be  treated  as  an  attract- 
ive danger  within  the  meaning  of  the  turn- 
table cases.  Smith  v.  Jacob  Dold  Packing 
Co.  82  Mo/App.  9. 

In  Peters  v.  Bowman,  115  Cal.  349,  56 
Am.  St.  Rep.  106,  47  Pac.  113,  598,  the 
court  refused  to  follow  the  doctrine  of  the 
turntable  cases  so  as  to  hold  a  lot  owner  li- 
able for  the  drowning  of  a  boy  in  a  pond 
formed  upon  the  land  by  surface  waters, 
due  to  the  exercise  by  the  city  in  which  the 
property  was  located  of  a  power  and  au- 
thority which  the  owner  could  not  legally 
resist.  The  court  said  that  a  body  of  water 
either  standing,  as  in  ponds  and  lakes,  or 
running,  as  in  rivers  and  creeks,  or  ebbing 
and  flowing,  as  on  the  shores  of  seas  and 
bays,  is  a  natural  object,  incident  to  all  coun- 
tries which  are  not  deserts.  Such  a  body 
of  water  may  be  found  in  or  close  to  nearly 
every  city  or  town  in  the  land;  the  danger  of 
drowning  in  it  is  an  apparent,  open  danger, 
the  knowledge  of  which  is  common  to  all; 
and  there  is  no  just  view  consistent  with 
the  recognized  rights  of  property  owner.^ 
which  would  compel  one  owning  land  upon 
which  such  water  or  part  of  it  stood  or 
flowed  to  flU  it  up  or  surround  it  by  an 
impenetrable  wall. 

The  owner  of  a  lot  upon  which  a  pond 
formed  by  surface  waters  is  located  is  not 
liable,  on  the  theory  that  it  is  an  attractive 
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nuisance,  for  the  drowning  of  a  ten-year-old 
boy  who  falls  into  the  water  from  a  plank 
upon  which  he  is  attempting  to  float,  where 
the  water  was  caused  to  stand  on  the  lot  by 
an  act  of  the  city  in  stopping  up  a  drain,, 
and  the  owner  did  nothing  to  render  the 
pond  attractive,  and  did  not  even  know  of 
its  existence.  Cooper  v.  Overton,  102  Tenn. 
222,  45  L.R.A.  591,  73  Am.  St.  Rep.  871,  5^ 
S.  W.  183. 

The  owner  of  an  artificial  pond  is  not 
liable  for  the  drowning  of  a  ten-year-old 
boy  in  it  while  at  play,  although  it  is  aii 
attractive  place  to  children.  Sullivan  v, 
Huidekoper,  27  App.  D.  C.  154,  5  L.R.A. 
(N.S.)  263,  7  A.  &  E.  Ann.  Cas.  196.  The 
court  refused  to  extend  the  turntable  doc- 
trine to  such  a  case,  saying  that  one  might 
as  well  dam  the  Nile  with  bulrushes  as  to 
keep  boys  brought  up  with  the  freedom  al- 
lowed American  boys  away  from  ponds,, 
pools,  and  other  bodies  of  water. 

A  pond  is  not  so  constructed  with  refer- 
ence to  its  depth,  location,  and  attractive 
character  as  to  impose  upon  the  owner  the 
duty  of  so  guarding  it  that  children  of  ten- 
der years  may  not  be  attracted  and  allured  to- 
it,  to  their  harm,  where  it  is  situate  more 
than  an  eighth  of  a  mile  outside  the  limits 
of  a  city,  remote  from  any  street  or  high- 
way on  which  a  child  has  a  right  to  travel, 
and  its  allurements  and  attractions,  what- 
ever they  may  be,  are  present  only  to  those- 
who  deliberately  and  designedly  seek  them 
out,  and  where  a  child,  to  reach  the 
pond,  must  go  a  mile  and  a  half 
from  its  home,  and  walk  more  than  a 
third  of  a  mile  over  a  network  of  railway 
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fell  upon  her  while  playing  upon  them  in  the 
street,  where  they  had  been  placed  by  an 
abutting  property  owner,  for  use  in  the  con- 
struction of  a  building,  the  English  cases 
that  are  cited  as  supporting  the  decision  in 
Sioux  City  &  P.  R.  Co.  v.  Stout,  supra,  are 
reviewed.  And  in  Ryan  v.  Towar,  supra, 
many  of  the  cases,  both  English  and  Amer- 
ican, are  examined,  and  the  doctrine  of  the 
turntable  cases  is  expressly  dijiapproved. 
In  that  case  the  defendant  owned  a  small 
pump  house,  located  upon  ground  owned  by 
a  railroad  company.  In  the  house  was  a 
small,  overshot  water  wheel.  The  plaintiff, 
a  girl  about  twelve  or  thirteen  years  of  age, 
was  in  the  habit  of  passing  this  pump  house 
on  the  way  to  school  with  her  brothers  and 
sisters;  going  across  lots  through  the  field, 
because  it  was  nearer.  For  some  time 
previous  to  the  time  of  the  accident  a  hole 
-existed  in  the  sjtone  wall  of  the  house  in- 
closing the  wheel,  through  which  children 
went  to  play  on  the  wheel.  On  the  day  in 
question,  the  brothers  of  plaintiff,  on  the 
way  from  school,  crawled  through  tliis  hole, 
and,  mounting  the  wheel,  were  able  by  their 
weight  to  turn  the  wheel  part  way  round 
and  back.  A  younger  sister,  aged  eight 
years,  got  caught  between  the  wheel  and 
the    wheel    pit.     The    plaintiff    heard    her 


screams,  and  went  through  the  hole  to  her 
succor,  and  aided  in  rescuing  her,  and  was 
herself  injured.  In  the  opinion.  Hooker.  J., 
after  reviewing  a  number  of  turntable  cas*^, 
says:  "Here  we  have  the  doctrine  of  ihf» 
turntable  cases  carried  to  its  natural  and 
logical  result.  We  have  only  to  add  thai 
every  man  who  leaves  a  wheelbarrow,  or  a 
lawn  mower,  or  a  spade  upon  his  lawn;  a 
rake,  with  its  sharp  teeth  pointing  upward, 
upon  the  ground  or  leaning  against  a  fence; 
a  bed  of  mortar  prepared  for  use  in  his  new- 
house;  a  wagon  in  his  barnyard,  upon  which 
children  may  climb,  and  from  which  thev 
may  fall;  or  who  turns  in  his  lot  a  kicking 
horse,  or  a  cow  with  calf, — does  so  at  the 
risk  of  having  the  question  of  his  negli- 
gence left  to  a  sympathetic  jury.  How  far 
does  the  rule  go?  Must  his  barn  door,  and 
the  usual  apertures  through  which  the  ac- 
cumulations of  the  stables  are  thrown,  be 
kept  locked  and  fastened,  lest  twelve-year- 
old  boys  get  in  and  be  hurt  by  the  animals, 
or  by  climbing  into  the  haymow  and  falling 
from  beams  ?  May  a  man  keep  a  ladder,  or 
a  grindstone,  or  a  scythe,  or  a  plough,  or  a 
reaper,  without  danger  of  being  called  upon 
to  reward  trespassing  children,  whose  par- 
ents owe  and  may  be  presumed  to  perform 
the  duty  of  restraint  T    Does  the  new  rule  go 


tracks.  Hanna  v.  Iowa  C.  R.  Co.  129  111. 
App.  134.  The  court  said  that  a  boy  who 
deliberately  braved  such  dangers  for  the 
sake  of  a  swim  in  the  pond  would  hardly  be 
deterred  from  that  pleasure  by  any  or- 
dinary fence  or  gate.  In  this  case  the  pond 
was  reasonably  protected  from  intrusion  by 
fences  and  by  a  high  embankment  on  one 
aide.  It  was  provided  with  a  heavy  gate,  but 
it  appeared  that  the  gate  was  not  kept  shut 
except  when  rattle  were  within  the  inclosure. 

A  city  is  not  liable  for  the  death  of  a 
seven-year-old  boy  who,  in  pursuit  of  a  bird, 
wades  beyond  his  depth,  and  is  drowned  in 
water  which  fills  an  excavated  gravel  pit. 
the  pond  thus  formed  being  used  for  fishing 
and  bathing  purposes,  since  it  is  not  the 
duty  of  the  city  to  provide  against  such  a 
contingency.  Schauf  v.  Paducah,  100  Ky. 
2^8,  90  Am.  St.  Rep.  220,  50  S.  W.  42. 

The  owner  of  land  on  which  there  is  an 
unfenced  excavation  filled  with  water,  in  a 
populous  part  of  a  city,  is  not  liable  for  the 
drowning  therein  of  a  four-year-old  trespass- 
ing child,  since  a  landowner  is  not  bound  to 
fence  or  otherwise  guard  an  open  excava- 
tion or  pond,  natural  or  artificial,  on  his 
land,  80  as  to  prevent  injury  to  children 
•coming  thereon  without  right  or  invitation, 
express  or  implied,  although  they  are  induced 
to  do  so  by  the  alluring  attractiveness  of 
the  place.  Stendal  v.  Bovd,  73  Minn.  53, 
42  L.R.A.  288,  72  Am.  St.'  Rep.  597,  75  N. 
W.  735. 

The  owner  of  property  is  not  required  to 
fence  an  excavation  filh'd  with  water  so  as 
19  L.R.A.  (N.S.) 


j  to  prevent  an  eight-year-old  boy  from  falling 
into    it    and    being    drowned.  *   Overholt   v. 
I  Vieths,  93  Mo.  422,  3  Am.  St.  Rep.   557,  6 
,  S.  W.  74. 

I      Having  an  unfenced  and  unguarded  pond 
I  on  land  within  a  city,  the  pond  being  dan- 
I  gerous  and  attractive  to  children,  who  are 
I  accustomed  to  bathe  in  it,  to  the  knowledge 
of  the  owner,  will  not  render  hfm  liable  for 
!  the  drowning  of  a  nine-year-old  boy  who  goes 
;  there  to  bathe.     Moran  v.  Pullman   Palac*^ 
Car  Co.  134  Mo.  651,  33  L.R.A.  755,  56  Am. 
I  St.  Rep.  548,  36  S.  W.  659. 
I      No  liability  arises  against  the  owner  of 
land  upon  which  a  pond  covered  with  ice  id 
located,  by  reason  of  the  fact  that  children 
skating    upon    it    break    through    and    are 
drowned,   where   there   is   nothing   to    show 
that  they  were  there  by  permission  or  in- 
vitation.   Arnold  v.  St.  Louis,  152  Mo.  173, 
48  L.R.A.  291,  75  Am.  St.  Rep.  447,  53  S.  W. 
900. 

In  Richards  v.  Connell,  supra,  it  appeared 
that  the  defendants,  who  were  lot  owners, 
negligently  permitted  surface  water  to  ac- 
cumulate on  the  land  until  it  formed  a  dan 
gerous  pond ;  that  they  neglected  to  fence  tlie 
lots,  or  to  erect  barriers  of  any  kind  to  pre- 
vent children  lawfully  in  the  vicinity  from 
falling  into  the  pond;  that  the  lot<j  weiv 
situated  in  the  vicinity  of  one  of  the  public 
schools  of  the  city;  that  the  pond  was  in  a 
public  and  much  frequented  place,  and  at- 
tractive to  children  of  tender  age,  many  of 
whom  were  accustomed  to  play  about  on  the 
|X)nd;  and  that  a  ten-year-old  boy,  yielding; 
to  his  natural  impulses,  used  a  section  of  a 
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•still  further,  and  make  ii  necessary  for  a 
man  to  fence  his  gravel  pit  or  quarry  ?  And, 
if  fto.  will  an  ordinary  fence  do,  in  view  of 
.the  known  propensity  and  ability  of  boys 
to  climb  fences?  Can  a  man  nowadays  safe- 
ly own  a  small  lake  or  fish  pond?  And  must 
.he  guard  ravines  and  precipices  upon  his 
land  ?  Such  is  the  evolution  of  the  law,  less 
than  thirty  years  after  the  decision  of  Sioux 
City  &  P.  R.  Co.  v.  Stout,  when,  with  due 
•deference,  we  think  some  of  the  courts  left 
•the  solid  ground  of  the  rule  that  trespassers 
cannot  recover  for  injuries  received,  and  due 
merely  to  negligence  of  the  persons  tres- 
passed upon."  Of  the  case  of  Powers  v.  Har- 
low. 53  Mich.  507,  51  Am.  Rep.  154,  19  N. 
W.  257,  in  which  the  opinion  is  by  Judge 
Coo]<»y,  and  which  is  quoted  from  at  some 
length  in  Union  P.  R.  Co.  v.  McDonald,  152 
L'.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep. 
»619,  as  approving  the  turntable  doctrine,  he 
says:  ''Clearly  this  does  not  adopt  the  rule 
-of*  Sioux  City  &  P.  R.  Co.  v.  Stout."  And 
in  conclusion  he  says:  "That  a  landowner  is 
under  no  obligation  to  use  care  to  protect  a 
trespa^^ser  is  a  broad,  and,  until  recently, 
undisputed  rule,  without  exception;  liability 
.for  injuries  sustained  by  such  being  limited 
to  cases  of  intentional  or  wanton  injuries. 
The  rule,  with  this  limitation,  is  sustained 


to-day  by  the  great  weight  of  authority. 
It  is  contended  by  some  law  writers,  and  has 
been  held  in  some  cases,  that  an  exception 
exists  in  favor  of  children  of  tender  years. 
The  varying  reasons  given  should  lead  us  to 
doubt  the  solidity  of  the  foundations  upon 
which  these  cases  rest,  especially  when  none 
of  the  reasons  are  of  recognized  authority. 
The  law  has  never  before  denied  the  liabil- 
ity of  children  for  trespass  because  of  tender 
years.  On  the  contrary,  it  was  intimated  in 
Mangan  v.  Atterton,  L.  R.  1  Exch.  239,  that 
a  four-year-old  boy  was  a  trespasser,  imder 
the  circumstances  of  that  case;  and  there 
are  numerous  cases  cited  in  this  opinion 
where  liability  is  denied  upon  that  and  no 
other  ground.  The  assertion  that  the 
weight  of  authority  supports  the  plaintiff's 
contention  in  this  case  seems  to  us  incor- 
rect. It  may  be  true  that,  in  cases  involv- 
ing turntables,  a  majority  of  the  cases, 
which  are  necessarily  few,  have  followed  the 
case  of  Sioux  City  &  P.  R.  Co.  v.  Stout, 
supra;  but  there  should  be  a  legal  principle 
underlying  the  rule  laid  down  in  that  case, 
and  that  principle  has  been  assiduously 
sought  for  by  some  of  the  courts,  without 
success,  as  we  have  seen.  Others  have  as- 
serted different  reasons  for  following  it. 
One  gives  us  to  understand  that  a  child  is 


woollen  sidewalk  floating  thereon  as  a  raft, 
.and  fell  into  the  pond,  and  was  drowned. 
It  was  held  that  the  owner  was  not  re- 
quired to  fence  the  vacant  lot,  or  otherwise 
secure  the  safety  of  strangers,  old  or  young, 
who  might  go  upon  the  premises,  not  by  in- 
vitation, express  or  implied,  but  for  the 
purpose  of  amusement,  or  from  motives  of 
"Curio-^ity. 

A  city  is  not  liable  for  the  death  of  a 
seven-year-old  boy  who  is  drowned  within 
its  limits  in  a  pond  on  private  property,  not 
on  or  in  dangerous  proximity  to  a  public 
higliway,  although  the  city  permits  the 
water  to  accumulate  and  remain  there,  and 
the  hoy  is  drawn  to  the  pond  by  its  at- 
tractiveness to  children.  Omaha  v.  Bow- 
man. 52  Neb.  293.  40  L.R.A.  531,  66  Am. 
St.  Rep.  506,  72  N.  W.  316. 

But.  upon  an  amended  petition,  it  being 
made  to  appear  that  the  water  of  the  pond 
'extended  to  and  over  the  sidewalk  of  a  por- 
tion of  the  street,  and  that  the  deceased 
entered  the  pond  from  the  street,  it  was 
held  that  a  case  was  made  against  the  city, 
•on  the  authoritv  of  Omaha  v.  Richards,  40 
Xob.  244,  68  \.  \V.  r>>8.  rehearing  in  50 
Neb.  804,  70  X.  W.  363,  in  which  the  city 
was  hold  liable  under  similar  circumstances, 
on  tho  ground  that  it  was  the  duty  of  a 
municipal  corporation  to  keep  its  street-* 
in  a  reasonably  safe  condition  for  the  us« 
of  tlio  nublic.  Bowman  v.  Omaha,  50  Xrb 
«4.  80  X.  W.  259. 

Tlie  owner  of  a  vacant,  unfenced  city  lot 
unon  which  children  are  in  the  habit  of 
playing  is  not  liable  for  the  death  of  n 
a0h.R.A.(N.S.) 


six-year-old  child  who,  while  sailing  a  toy 
boat  in  a  cesspool  on  the  premises,  not  ad- 
joining a  highway,  falls  into  the  water  and 
is  drowned.  Greene  v.  Linton,  7  Misc.  272, 
27  X.  Y.  Supp.  891. 

It  is  not  the  duty  of  the  owner  of  a  lot 
in  a  thickly-settled  part  of  a  city  to  fence 
or  guard  a  dangerous  hole  or  excavation, 
which  he  does  not  appear  to  have  made  or 
to  have  caused  to  be  made  on  the  premises, 
and  which  fills  with  water,  even  to  prevent 
children  from  having  access  thereto;  and  he 
i  is  therefore  not  liable  for  the  death  of  a 
nine-year-old  boy  who,  while  playing  about 
the  pond,  falls  in  and  is  drowned.  Klix  v. 
Nieman,  68  Wis.  276,  60  Am.  Rep.  854,  32 
\.  W.  223. 

In  Peninsular  Trust  Co.  v.  Grand  Rapids. 
131  Mich.  571,  92  X.  W.  38,  it  was  held 
that  a  city  ts-as  not  liable  under  the  at- 
tractive nuisance  doctrine  for  the  death 
of  a  child  who  crawled  through  a  hole  in 
a  fence  about  a  reservoir,  and  who,  in  at- 
tempting to  wade  in  the  water,  was 
drowned. 

The  duty  of  a  city  to  use  reasonable 
care  to  guard  an  attractive  reservoir  near 
V  public  park,  so  as  to  prevent  the  drown- 
insf  of  an  eleven- vear-old  boy,  is  discharg(»d 
when  it  surrounds  the  place  with  a  woven- 
wire  fence  4  feet  and  a  half  high,  that  chil- 
dren cannot  climb  over  without  taking  off 
their  shoes,  and  when  it  provides  watch- 
men who,  before  the  accident,  warn  the 
*)ov  to  keep  outside  of  the  fence.  Carey  v. 
Kansas  Citv.  187  Mo.  715,  70  L.R.A.  69, 
S6  S.  W.  438. 
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licensed  to  go  wherever  he  can  find  that 
which  attracts  him.  A  Texas  court  has 
held  that  children  of  tender  years  cannot  be 
trespassers;  while  other  authorities  are  con- 
tent to  rest  their  approUation  of  and  ad- 
herence to  the  alleged  rule  upon  the  inhu- 
manity of  the  doctrine  that  a  landowner 
must  not  be  held  responsible  for  injuries 
suffered  by  trespassing  children,  when,  by 
ordinary  thought  fulness  and  care,  he  could 
have  anticipated  and  prevented  it;  and  the 
generic  term  'attractive  nuisances'  is  applied 
to  the  great  variety  of  things  which  may 
naturally  be  expected  to  allure  young  chil- 
dren upon  private  premises.  The  term  'at- 
tractive nuisance/  as  applied,  is  a  new  one 
in  the  books,  and  the  plausible  application 
of  the  well-known  principle  that  one  must 
so  occupy  his  own  as  not  to  do  harm  to  the 
rights  of  others  should  not  be  construed  to 
so  restrict  the  use  of  private  lands  as  to 
make  it  necessary  to  guard  and  protect 
trespassers.  A  man's  home  has  always  been 
considered  his  castle, — a  domain  where,  se- 
cure from  intrusion,  he  might  lawfully  do  as 
he  would,  so  long  as  he  did  not  interfere 
with  the  legal  rights  of  others.  It  has  been 
his  duty  to  guard  those  licensed  to  enter, 
but  l^yond  that  he  has  not  been  required  tp 
go.     In  our  anxiety  to  prevent  personal  in- 


juries, we  should  not  go  so  far  as  to  over 
tarn  private  rights." 

In  Gillespie  v.  McGowan.  100  Pa.  144.  45 
Am.  Rep.  366.  Paxson,  J.,  says  that  th.» 
principle  upon  which  it  is  sought  to  fa>teD 
liability  on  property  owners  would,  if  car- 
ried to  its  logical  conclusion,  "charge  the 
duty  of  the  protection  of  children  upon 
every  member  of  the  community  except 
their  parents."  In  a  very  able  article  on  th^ 
liability  of  landowners  to  children  entering 
without  permission,  by  Judge  Jeremiah 
Smith,  in  11  Harvard  Law  Review,  349-372. 
he  says:  "If  those  who  brought  the  child  into 
the  world  are  unable,  by  reason  of  poverty, 
to  provide  him  a  playground,  this  may  af- 
ford an  argument  for  the  passage  of  a  stat- 
ute imposing  that  duty  upon  the  munici- 
pality; in  which  case  each  landowner  would 
ha\'e  to  contribute  his  proportion  of  tne  ex- 
pense. But  this  is  quite  another  thing  from 
assessing  upon  a  single  unfortunate  land- 
owner the  entire  damage  arising  from  the 
want  of  such  a  playground." 

In  some  of  the  cases  it  is  said  that  Lynch 
V.  Xurdin,  1  Q.  B.  29,  has  been  overruled  or 
at  least  disapproved;  but  in  Union  P.  R.  Co. 
V.  McDonald,  supra,  Mr.  Justice  Harlan 
doubts  the  correctness  of  this  statement, 
and  refers  to  an   English  case  in  which  it 


That  a  place  where  a  city  had  formerly 
maintained  a  reservoir  was,  at  the  time  a 
child  fell  into  the  water  and  was  drowned, 
an  unguarded  excavation,  pit  and  trap 
near  a  public  street,  and  close  to  the  resi- 
dences of  a  large  number  of  persons,  includ- 
ing that  of  the  plaintiff,  and  that  the 
water  therein  and  the  work  of  filling  in  the 
excavation,  which  had  been  going  on  for 
some  time,  was  calculated  to,  and  did,  al- 
lure to.it  young  children,  and  that  the  city 
had  knowledge  of  these  facts,  was  held,  in 
Clark  V.  Manchester.  62  N.  H.  577,  not  to 
establish  the  city's  liability  for  the  death  of 
the  child,  the  court  saying  that  the  work 
of  filling  it  was  not  carried  on  for  the  pur- 
pose of  attracting  boys  there,  and  giving 
them  sport  and  pleasure,  but  for  the  im- 
provement and  beneficial  use  of  the  city's 
land.  The  fact  that  children  went  to  the 
reservoir  pit  from  curiosity  or  for  pleasure, 
without  objection  by  the  defendants,  was 
held  not  to  be  an  invitation  or  a  license  to 
go  there.  The  child,  said  the  court,  was  not 
upon  the  land  by  invitation,  nor  under  cir- 
cumstances which  made  it  the  dutv  of  the 
city  to  protect  him;  but  was  there  to  grati- 
fv  his  curiosity  or  for  mere  pleasure.  The 
city  owed  him  no  special  duty.  It  was 
not  a  case  of  setting  a  trap  for  children,  nor 
one  of  wantonly  or  knowingly  leading  them 
into  danger,  and  this  one  to  destruction. 
It  was  the  ordinary  case  of  a  landowner 
managing,  within  the  boundaries  of  his  own 
land,  his  own  property,  in  his  own  way,  for 
his  own  use  and  benefit;  and  though,  in  so 
doing  this,  he  might  find  occasion  to  dig 
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j  excavations,    construct    reser\»oirs,    provide 
I  fish   ponds,  plant  and  cultivate  fruit  trees, 
I  erect    and    maintain    useful    structures,    in- 
i  struments,  and  machinery,  all  of  which  were 
I  alluring   and    attractive   and    dangerous   to 
I  children,  yet  it  could  not  be   claimed   that 
1  he    must     constantly    guard     these     things 
against    the    approach    of    persons    cominjj 
without  license  or  invitation,  and  attracted 
by  mere  curiosity  or  pleasure,  or  suffer  in 
damages  for  any  injury  they  might  receive. 
A  city  is  not  liable  for  the  drowning  of  a 
trespassing    child    in    a    reservoir,    since    a 
landowner  is  under  no  duty  to  a  mere  tres- 
passer to  keep  his  premises  safe;   and  the 
fact  that  the  trespasser  is  a  child  raise"*  no 
dutv  where  none  otherwise  exists.     Ritz  v. 
Wheeling,  46  W.  Va.  267.  43  L.R.A.  148.  31 
S.  E.  993. 

In  Hargreaves  v.  Deacon.  25  Mich.  1.  it 
was  held  that  the  owner  wa<«  not  liable  for 
the  drowning  of  a  trespassing  child  who  f^ll 
into  an  unguarded  cistern  on  property  not 
immediately  adjoining  a  highway.  The 
court  said  that  there  is  some  danger,  in 
dealing  with  such  questions,  of  confoundinjj 
legal  obligations  with  those  sentiment^ 
which  are  independent  of  law.  and  rest  mere- 
ly on  grounds  of  fe<^linafs  or  moral  consid- 
erations. We  feel  usually  more  indignation 
at  wrongs  done  to  children  than  at  wron?-; 
done  to  others.  But  the  law  has  not  usually 
ffiven  them  civil  remedies  on  any  such  hasi^. 
Xor  does  it  usually  if  ever,  impose  any  duties 
on  strangers  towards  them  resting  entirely 
on  the  fact  that  they  are  children.  Those 
who  have  any  special  dealings  with  them,  as 
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lias  been  approved,  and  we  may  add  that 
^ince  then  it  has  been  followed  in  Harrold 
V.  Watney  [1898]  2  Q.  B.  320,  and  in  Mc 
Dowall  V.  Great  Western  R.  Co.  [1902]  1  K. 
TJ.  618.  However,  we  do  not  consider  the 
ease  of  Lynch  v,  Nurdin  as  authority  for  the 
<lecision  in  Sioux  City  &  P.  R.  Co.  v.  Stout. 
In  Lynch. V.  Nurdin  the  defendant  left  his 
liorse  and  cart  unattended  in  a  public 
street.  The  plaintiff,  a  child  seven  years  of 
age.  got  upon  the  cart  in  play,  and  another 
<?hild  led  the  horse  on,  and  the  plaintiff  was 
thereby  thrown  down  and  hurt.  The  plain- 
tiff recovered.  It  is  to  be  observed  that  the 
liorse  and  cart  were  left  in  the  street.  It 
was  the  duty  of  defendant  to  use  care.  The 
child  was  rightfully  in  the  street,  and  the 
fact  that  he  meddled  with  the  cart  was  not 
contributory  negligence  in  one  of  his  age, 
and  it  is  not  properly  a  case  of  trespass. 
In  the  turntable  cases  there  is  neither  invi- 
tation nor  permission,  and  to  ground  them 
on  cases  like  Townsend  v.  Wathen,  9  East, 
277,  where  dogs  were  lured  to  their  death 
by  tainted  meat,  or  like  Bird  v.  Holbrook,  4 
Bing.  628,  where  a  spring  gun  was  set  to 
shoot  trespassers,  is  to  lose  sight  of  the 
difference  between  negligence  and  intention- 
al wrongdoing.  The  distinction  is  pointed 
out  in  Pouting  v.  Noakes  [1894]  2  Q.  B.  281, 


where  the  defendant  was  held  not  liable  for 
the  death  of  plaintiff's  horse,  due  to  the  lat- 
ter*s  eating  from  a  yew  tree  that  was  whol- 
ly on  defendant's  land. 

In  Buch  V.  Amory  Mfg.  Co.  69  N.  H.  257, 
76  Am.  St.  Rep.  163,  44  Atl.  809,  where  a 
boy,  eight  years  of  age,  unable  to  speak  or 
understand  English,  was  injured  by  machin- 
ery, in  a  very  able  opinion  Carpenter,  Ch.  ./., 
saya:  "Actionable  negligence  is  the  neglect 
of  a  legal  duty.  The  defendants  are  not  lia- 
ble unless  they  owe  to  the  plaintiff  a  legal 
duty  which  they  neglected  to  perform. 
With  purely  moral  obligations  the  law  does 
not  deal.  For  example,  the  priest  and  Le- 
vite  who  passed  by  on  the  other  side  were 
not,  it  is  supposed,  liable  at  law  for  the 
continued  suffering  of  the  man  who  fell 
among  thieves,  which  they  might  and  mor- 
ally ought  to  have  prevented  or  relieved. 
Suppose  A.,  standing  close  by  a  railroad, 
sees  a  two-year-old  babe  on  the  track,  and 
a  car  approaching.  He  can  easily  rescue  the 
child  with  entire  safety  to  himself,  and  the 
instincts  of  humanity  require  him  to  do  so. 
If  he  does  not,  he  may,  perhaps,  justly  be 
styled  a  ruthless  savage  and  a  moral  mon- 
ster; but  he  is  not  liable  in  damages  for  the 
child's  injury,  or  indictable  under  the  stat- 
ute for  its  death.     Pub.  Stat.   1901,  chap. 


parents,  teachers,  and  employers,  incur  ob- 
ligations appropriate  to  their  relations,  and 
differing  from  those  incurred  towards  others 
in  proportion  to  the  necessity  of  care  and 
protection  to  the  risk  of  injury.  But  those 
who  have  no  such  relation  with  them  are  not 
liable  for  negligence  in  carrying  on  their 
own  business  beyond  what  would  be  their 
liability  to  others  as  well  as  children  who 
are  equally  free  from  blame.  But  the  court 
also  said  that  it  would  express  no  opinion 
concerning  cases  where  the  nature  of  the 
business  is  such  as  to  present  peculiar  at- 
tractions to  children  beyond  other  kinds  of 
occupation.  This  case  was  decided  in  the 
same  year  that  the  turntable  doctrine  was 
announced. 

In  Gillespie  v.  McGowan.  100  Pa.  144,  45 
Am.  Rep.  366,  it  was  held  that  the  owner  of 
an  abandoned  brickyard  was  not  liable  for 
the  death  of  a  boy  nearly  eight  years  of 
a*je.  who  was  fishing  in  an  old,  open  well  on 
the  premises,  and  who  fell  into  the  water, 
and  was  drowned.  The  court  said  that  to 
compel  the  owners  of  such  property  either  to 
inclo.se  it  or  to  fill  up  their  ponds  and  level 
the  surface  so  that  trespassers  might  not  be 
injured  would  be  oppressive.  The  law  does 
not  require  any  such  principle  to  be  enforced, 
<»ven  where  the  trespassers  are  children.  The 
court  added:  "It  is  part  of  a  boy's  nature  to 
trespass,  especially  where  there  is  tempting 
fruit :  yet  I  never  heard  that  it  was  the  duty 
of  the  owner  of  a  fruit  tree  to  cut  it  down 
because  a  boy  trespasser  may  possibly  fall 
from  its  branches.  Yet  the  principle  con- 
tended for  by  the  plaintiff  would  bring  us  to 
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this  absurdity  if  carried  to  its  logical  conclu- 
sion.   Moreover,  it  would  charge  the  duty  of 
the  protection  of  children  upon  every  member 
of  the  community  except  their  parents." 
I      The   owner   of  land   containing  an   open 
I  cistern  is  not  required  to  guard  or  fence  it 
so  as  to  prevent  the  drowning  of  a  seven- 
I  year-old    trespasser    therein,    although    the 
I  premises  are  used,  to  the  knowledge  of  the 
owner,  as  a  playground  and  common.    Breck- 
enridge  v.  Bennett,  7  Kulp,  95. 

In  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91 
Tex.  63,  38  L.R.A  673,  66  Am.' St.  Rep.  859, 
41  S.  W.  63,  affirming  (Tex.  Civ.  App.)  40 
S.  W.  861,  in  holding  a  railroad  company 
not  liable  for  the  death  of  a  child  less  than 
three  years  old,  who  was  drowned  in  a  pit 
of  water  near  a  path  designed  for  the  use  of 
persons  going  to  and  from  a  railroad  sta- 
tion platform  on  business,  it  was  said  that 
the  common  law  imposes  no  duty  upon  th» 
owner  to  use  care  to  keep  his  property  in 
such  condition  that  trespassers  may  not  be 
injured,  even  if  they  are  children  of  tender 
years. 

j      No  liability  arises  for  the  drowning  of  a 

five-year-old  child  in  a  permanent  canal  or 

'  mill  trench  in  the  neighborhood  of  inhabited 

I  dwellings,  on  the  theory  that  the  place  was 

I  attractive  to  children,  to  the  knowledge  of 

I  the   owner   of   the   property,  who   failed    to 

fence  or  guard  it,  where  there  is  nothing  to 

show   that   it   is   usual   to   guard    banks   of 

!  either   natural   or   artificial   streams   under 

'  the    circumstances,   or    that   the    defendant 

I  undertook  to  maintain  a  guard,  and  failed 

to    keep    it    in    proper    order.      McCabe    v. 
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278.  §  8.  *In  dealing  with  cases  which  in- 
volve injuries  to  children,  courts  .  .  . 
have  sometimes  strangely  confounded  legal 
obligation  with  sentiments  that  are  inde- 
pendent of  law.'  Indianapolis  v.  Emmelman, 
108  Ind.  530,  58  Am.  Rep.  65,  9  N.  E.  155. 
*It  is  important  to  bear  in  mind,  in  actions 
for  injuries  to  children,  a  very  simple  and 
fundamental  fact,  which,  in  this  class  of 
cases,  is  sometimes  strangely  lost  sight  of, 
viz.,  that  no  action  arises  without  a  breach 
of  duty.'  2  Thomp.  Neg.  1183,  note  3.  'No 
action  will  lie  against  a  spiteful  man  who, 
seeing  another  running  into  danger,  merely 
omits  to  warn  him.  To  bring  the  case  with- 
in the  category  of  actionable  negligence, 
some  wrongful  act  must  be  shown,  or  a 
breach  of  some  positive  duty;  otherwise,  a 
man  who  allows  strangers  to  roam  over  his 
property  would  be  held  answerable  for  not 
protecting  them  against  any  danger  they 
might  encounter  whilst  using  the  license.' 
(lautret  v.  Egerton,  L.  R.  2  C.  P.  371,  375. 
What  duties  do  the  owners  owe  to  a  tres- 
passer upon  their  premises?  They  may 
eject  him,  using  such  force,  and  such  only, 
as  is  necessary  for  the  purpose.  They  are 
bound  to  abstain  from  any  other  or  further 
intentional  or  negligent  acts  of  personal  vio- 
lence,— bound  to  inflict  upon  him  by  means 


of  their  own  active  intervention  no  injurj- 
which,  by  due  care,  they  can  avoid.  They 
are  not  bound  to  warn  him  against  hidden 
or  secret  dangers  arising  from  the  condition 
of  the  premises  (Re4igan  v.  Boston  &  M.  R. 
Co.  155  Mass.  44,  47,  48,  14  L.R.A.  276.  31 
Am.  St.  Rep  520,  28  N.  E.  11.33),  or  to  pm- 
i  tect  him  against  any  injury  that  may  ari:»4» 
from  his  own  acts  or  those  of  other  per- 
sons. In  short,  if  they  do  nothing,  let  him 
entirely  alone,  in  no  manner  interfere  with 
him,  he  can 'have  no  cause  of  action  agHin>t 
them  for  any  injury  that  he  may  receive. 
On  the  contrary,  he  is  liable  to  them  for  any 
damage  that  he,  by  his  unlawful  meddling, 
may  cause  them  or  their  property.  What 
greater  or  other  legal  obligation  was  cast 
on  these  defendants  by  the  circumstance 
that  the  plaintiil  was  (as  is  assumed)  an 
irresponsible  infant?  If  landowners  are  not 
bound  to  warn  an  adult  trespasser  of  hidden 
dangers, — dangers  which  he,  by  ordinary 
care,  cannot  discover,  and  therefore  cannot 
avoid, — on  what  ground  can  it  be  claimed 
that  they  must  warn  an  infant  of  open  and 
visible  dangers  which  he  is  unable  to  appre- 
ciate? No  legal  distinction  is  perceived  be- 
tween the  duties  of  the  owners  in  one  cas^e 
and  the  other.  The  situation  of  the  adult 
in  front  of  secret  dangers  which,  by  no  de- 


American  Woolen  Co.  124  Fed.  283,  af- 
firmed in  65  C.  C.  A.  59,  132  Fed.  1006. 
The  court  thought  that  the  canal  was  an 
object  of  such  a  character  that,  both  from 
the  reason  of  the  thing  and  the  customs  of 
the  community,  the  defendant  was  entitled 
to  assume  that  the  plaintiff's  natural  guard- 
ians would  protect  him  from  any  dangers 
connected  with  it,  as  they  easily  could  and 
ought  to  have  done. 

The  owner  of  a  -vacant  lot  upon  which 
there  is  an  unfenced  stream  of  water  is  not 
liable  for  the  drowning  of  a  trespassing  six- 
year-old  girl  who,  in  attempting  to  cross 
the  stream  on  a  log,  falls  into  the  water. 
Marnock  v.  Simpson,  10  Del.  Co.  Rep.  119. 

One  who  places  boards  across  a  canal  for 
the  use  of  his  workmen  is  not  liable  for  the 
death  of  a  four-and-one-half -year-old  child 
who  wanders  from  her  home  with  a  com- 
panion of  her  own  age,  and,  in  attempting 
to  cross  the  canal  on  this  temporary  bridge, 
falls  in  and  is  drowned,  there  being  nothing 
dangerous  in  the  bridge  itself,  and  nothing 
to  suggest  the  possibility  of  such  an  acci- 
dent. Blum  V.  Weatherford  &  C.  Bros.  121 
La.  298,  46  So.  317. 

In  Indianapolis  Water  Co.  v.  Harold 
(Ind.)  83  N.  E.  993,  it  was  held  that  a  wa- 
ter company  was  not  liable  for  the  drown- 
ing of  a  nine-year-old  boy  who,  while  at- 
tempting to  cross  a  canal  by  means  of  a 
log  used  as  a  footbridge,  fell  into  the  wa- 
ter, where  it  appeared  t^iat  he  was  not  lured 
to  the  place  from  the  highway,  and  where 
there  was  no  proof  that 'the  log  was  at- 
tractive to  children,  and  where  the  log  was 
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shown  to  have  been  in  legitimate  use  as  a 
movable  bridge,  and  to  have  been  a  proper 
appliance  for  keeping  the  canal  in  repair. 

The  turntable  doctrine  will  not  be  ex- 
tended and  applied  to  an  open,  unprotect»'^I 
flume,  built  upon  high  trestles,  on  privatp- 
premises,  so  as  to  render  the  owner  there^if 
liable  for  the  death  of  a  three-year-old  child 

•  attracted  thereto  by  a  running  stream  of 
water  which  it  carries,  who  falls  into  the 
open  flume,  and  is  carried  through  it,  and 

'  hurled  by  the  force  of  the  water  upon  rock* 
below.  Salladay  v.  Old  Dominion  Copper 
Min.  &  Smelting  Co.    (Ariz.)    100  Pac.  441. 

(c)  Railroad  tracks  and  atrttcturea. 

In  Nolan  v.  New  York.  N.  H.  &  H.  R.  Co. 
53  Conn.  472,  4  Atl.  106,  it  was  held  that 
the  tender  age  of  children  trespassing  on  a 
railroad  track  would  not  raise  a  duty  to- 
ward them  when  none  otherwise  existed. 

Where  a  four-year-old  boy  was  run  over 

by  railroad  cars  while  using  the  track  as  a 

playground,  having  reached  the  place  of  the 

accident  by  a  footpath  in  which  he  had  no 

rights,   it  was  held  that  the  company  was 

j  not  liable  although  it  had  been  notified  that 

I  the  place  was  dangerous  for  children,  and 

j  had  been  requested  to  put  a  fence  across  the 

j  track.     It  was  held  that  there  was  no  in- 

I  ducement  or  implied  invitation  held  out  to 

I  the  child.     Morrissey  v.  Eastern  R.  Co.  126 

Mass.  377,  30  Am.  Rep.  686. 

No  duty  rests  upon  a  railroad  company 

to  fence  its  right  of  way,  even  against  the 

I  intrusion  of  an  infant  trespasser.     Casista 
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gree  of  care,  he  can  discover,  and  that  of  the 
infant,  incapable  of  comprehending  danger, 
is,  in  a  legal  aspect,  exactly  the  !;ame. 
There  is  no  apparent  reason  for  holding  that 
any  greater  or  other  duty  rests  upon  the 
owners  in  one  case  than  in  the  other.  There 
is  a  wide  difference, — a  broad  gulf, — both 
in  reason  and  in  law,  between  causing  and 
preventing  an  injury;  between  doing,  by 
negligence  or  otherwise,  a  wrong  to  one's 
neighbor,  and  preventing  him  from  injuring 
himself;  between  protecting  him  against  in- 
jury by  another,  and  guarding  him  from 
injury  that  may  accrue  to  him  from  the  con- 
dition of  the  premises  which  he  has  unlaw- 
fully invaded.  The  duty  to  do  no  wrong  is  a 
legal  duty.  The  duty  to  protect  against  wrong 
is,  generally  speaking,  and  excepting  certain 
intimate  relations  in  the  nature  of  a  trust, 
a  moral  obligation  only,  not  recognized  or 
enforced  by  law.  Is  a  spectator  liable  if  he 
sees  an  intelligent  man  or  an  unintelligent 
infant  running  into  danger,  and  does  not 
warn  or  forcibly  restrain  him?  What  dif- 
ference does  it  make  whether  the  danger 
is  on  another's  land,  or  upon  his  own,  in  case 
the  man  or  infant  is  not  there  by  his  express 
or  implied  invitation?  If  A.  sees  an  eight- 
year-old  boy  beginning  to  climb  into  his 
garden  over  a  wall  stuck  with  spikes,  and  < 


.  does  not  warn  him  or  drive  him  off,  is  he 
liable  in  damages  if  the  boy  meets  with  in- 
jury from  the  spikes?  Degg  v.  Midland  R. 
Co.  1  Hurlst.  &  N.  773,  777.  I  see  my 
neighbor's  two-year-old  babe  in  dangerous 
proximity  to  the  machinery  of  his  windmill 
in  his  yard,  and  easily  might,  but  do  not, 
rescue  him.  I  am  not  liable  in  damages  to 
the  child  for  his  injuries,  nor,  if  the  child  is- 
killed,  punishable  for  manslaughter  by  the 
common  law  or  under  the  statute  (Pub. 
Stat.  1901,  chap.  278,  §  8),  because  the  child 
and  I  are  strangers,  and  I  am  under  no  legal 
duty  to  protect  him.  Now,  suppose  I  see  the 
same  child  trespassing  in  my  own  yard,  and 
meddling  in  like  manner  with  t^he  dangerous 
machinery  of  my  own  windmill.  What  ad- 
ditional obligation  is  cast  upon  me  by  rea- 
son of  the  child's  trespass?  The  mere  fact 
that  the  child  is  unable  to  take  care  of  him- 
self does  not  impose  on  me  the  legal  duty  of 
protecting  him  in  the  one  case  more  than  in 
the  other.  Upon  what  principle  of  law  can 
an  infant,  by  coming  unlawfully  upon  my 
premises,  impose  upon  me  the  legal  duty  of 
a  guardian?  None  has  been  suggested,  and 
we  know  of  none." 

The  real  reason  for  implying  invitation, 
or  declaring  a  turntable  to  be  a  lure,  is  to 
escape  the  imputation  of  making  the  law. 


V.  Boston  &  M.  R.  Co.  69  N.  H.  649,  45  Atl. 
712. 

The  doctrine  of  the  turntable  cases  does 
not  apply  to  a  child  trespasser  on  a  railroad 
track,  not  allured  or  attracted  to  the  right 
of  way  by  unprotected  machinery  or  other 
dangerous  instrumentalities.  Ellington  v. 
Great  Northern  R.  Co.  96  Minn.  176,  104 
N.  W.  827. 

A  railroad  company  is  not  required  to 
fence  its  right  of  way  so  as  to  prevent  a 
four-year-old  child  which^  crosses  the  track 
from  getting  upon  the  premises  of  a  stran- 
ger, where  it  is  hurt  by  tailing  into  a  trench. 
Morrissey  v.  Providence  &  W.  R.  Co.  15  R. 
I.  271,  3  Atl.  10. 

No  obligation  rests  upon  a  railroad  com- 
pany to  guard  a  depot  with  active  vigilance 
so  as  to  prevent  a  child  less  than  three 
years  of  age  from  going  alone  on  the  plat- 
form, without  the  knowledge  of  the  com- 
pany's servants,  and  so  as  to  protect  it 
from  injury  by  moving  a  train  against  which 
it  leans,  the  child  having  strayed  from  its 
home  and  gone  upon  the  platform  without 
invitation,  out  of  childish  curiosity,  and  for  I 
the  purpose  of  amusement.  Ling  v.  Great 
Northern  R.  Co.  166  Fed.  813. 

A  railroad  company  is  not  liable  for  in- 
jury to  a  boy  between  five  and  six  years  of 
age,  who  takes  a  position  close  to  the  edge 
of  a  station  platform,  and  is  struck  by  a 
slight  projection  from  the  side  of  a  passing 
freight  car.  and  knocked  under  the  wheels, 
since  the  company  owes  him  no  duty  to 
protect  him  from  an  accident  from  such  a  | 
cause.  Baltimore  &  O.  R.  Co.  v.  Schwind-  i 
ling,  101  Pa.  258,  47  Am.  Rep.  706.  ' 
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Where  an  eight-year-old  boy  went  under 
an  elevated  railroad  structure  in  process  of 
erection,  and  was  hurt  by  a  piece  of  iron 
falling  upon  him,  and  it  appeared  that  he- 
was  not  attracted  to  the  place  of  danger  by 
the  structure,  or  by  any  work  that  was  be- 
ing carried  on  and  that  he  was  not  invited 
there  expressly  or  by  implication,  it  was 
held  that  the  company  could  not  be  held 
liable  under  the  doctrine  of  the  turntable- 
cases.  Northwestern  Elev.  R.  Co.  v.  O'Mal- 
ley,  107  III.  App.  599. 

A  railroad  company  is  not  liable  for  in- 
jury to  a  ten-year-old  boy  who  climbs  upon 
an  elevated  railway  structure  in  search  of  a 
ball,  and  who,  while  there,  stumbles  against 
a  live  wire,  where  there  is  no  evidence  tend- 
ing ta  show  that  boys  of  tender  years,  or 
others,  have  been  in  the  habit  of  climbing- 
upon  such  a  structure,  and  it  appears  that 
the  wire  is  not  exposed,  unguarded,  or  easy 
of  access  from  the  street,  and  that  there  is 
nothing  on  the  surface  of  the  roadbed  or  top 
of  the  structure  attractive  or  alluring  to 
childish  instincts,  and  where  it  appears  that 
the  company  had  no  reason  to  anticipate 
that  children  or  others  would  endeavor  to 
resort  to  it  at  that  place.  McAllister  v. 
Jung,  112  III.  App.  138.  The  court  said 
that  the  difference  between  the  case  at  bar 
and  the  turntable  cases,  where  the  place  of 
danger  was  open,  easy  of  access,  frequented 
by  children,  and  in  itself  attractive,  was  so 
wide  that  it  could  discover  no  ground  of 
comparison  and  no  basis  for  the  application 
of  the  doctrine  of  those  cases. 

The  fact  that  a  railroad  bridge  abutment 
is   constructed   with  stone  steps,  which  to  the 
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rather  than  declaring  it.  Railroad  compa- 
nies do  lock  their  switches,  because,  unlocked, 
they  endanger  the  property  of  the  company 
And  the  lives  of  its  passengers;  but,  assum- 
ing that  there  is  no  reason  why  a  switch 
should  be  kept  locked  for  safety  when  not 
in  use,  and  a  turntable  should  be  left  un- 
iocked  when  not  in  use,  endangering  the 
lives  of  little  children,  excepting  that  in  the 
one  case  there  is  a  pecuniary  liability  and 
in  the  other  not,  that  does  not  vest  the 
courts  with  the  legislative  function  to  im- 
pose the  duty  upon  railroad  companies.  It 
is  much  better  that  the  duty  should  be  pre- 
scribed by  the  legislature  rather  than  be  de- 
clared by  the  courts,  for  then  it  may  be 
known  in  advance  of  liability,  and  the 
«ourts  will  be  saved  the  expense  and  dif- 
ficulty of  explaining  to  disappointed  liti- 
gants, in  cases  based  upon  a  different  state 
of  facts,  but  logically  requiring  the  same  re- 
sult, why  they  are  mistaken.  Thus,  in 
Ryan  v.  Towar,  128  Mich.  463.  55  L.R.A. 
310,  92  Am.  St.  Rep.  481,  87  N.  W.  644, 
the  cases  are  cited  in  which  it  is  held  that 
&  railroad  company  does  not  owe  to  chil- 
dren the  duty  to  see  that  they  do  not  jump 
upon  its  cars,  or  to  keep  its  cars  in  good  re- 
pair, or  the  doors  shut,  or  to  guard  them  so 
that  children  cannot  be  injured  by  loosen- 


ing' the  brakes,  or  not  to  leave  a  hand  car 
near  the   track,  or  to   keep   a  lookout  for 
them  when  trespassing.     To  which  may  he 
added  Dicken  v.  Liverpool  Salt  &  Cosl  Co. 
I  41  W.  Va.  511,  23  S.  E.  582,  in  which,  a  rc- 
I  covery  was  denied  for  the  injury  of  a  little 
'  child,  crippled  by  a  car  while  on  a  tram- 
road  of  a  salt  company;  Clark  v.  Manches- 
ter,    62    N.    H.    577,    where    a     child    of 
four     years     was     drowned     in     a     reser- 
voir   that    had    once    been    used    by    the 
city,  but  had  been  abandoned,  the  fence  re- 
moved, though  a  portion  of  it  yet  had  water 
in  it,  and  there  was  a  field  nearby  where 
ball  playing  and  other  games  went  on  and 
children  were  accustomed  to  play,  the  child, 
while  passing  along  a  path  at  the  reservoir, 
1  fell    into   it;    Grindley   v.    McKechnie,    163 
I  Mass.  494,  40  N.  E.  764,  where  a  child  went 
through  an  opening  in  a  fence,  along  a  path, 
and  fell   into  a  sewer  owned  by  the   city; 
i  Gay   v.    Essex    Electric    Street   R.    Co.    159 
Mass.  238,  21   L.R.A.  448,  38  Am.  St.  Rep. 
415,  34  N.  E.   186,  where  liability  was  de- 
nied to  a  boy  ten  years  old,  who  went  on  a 
I  car   unlawfully    standing   in    a    street,   and 
I  was  injured  by  a  recoiling  brake,  not  prop- 
I  erly   fastened ;   Talty  v.  Atlantic,   92  Iowa, 
I  135,  60  N.  W.  516,  where  a  child  was  injured 
I  while  digging  sand,  a  bank  caving  in  upon 


knowledge  of  the  company,  are  attractive  to 
children,  does  not  show  an  invitation,  ex- 
press or  implied,  for  children  to  make  use 
of  them  as  a  stairway,  in  the  absence  of  evi- 
dence to  show  that  this  is  not  the  usual  and 
ordinary'  method  of  construction;  and  the 
company  is  therefore  not  liable  for  the  death 
of  a  four-year-old  boy  who  falls  from  the 
steps  and  is  killed.  Williamson  v.  Gulf,  C. 
A  S.  F.  R.  Co.  40  Tek.  Civ.  App.  18,  88  S. 
W.  279. 

A  railroad  company  is  not  liable  for  in- 
iury  to  a  seven-year-old  girl  who  falls 
through  an  open  culvert  across  a  ditch  form- 
ing part  of  a  switch  track,  where  the  cul- 
vert is  not  put  in  a  place  frequented  by 
children  as  a  playground,  or  in  their  cus- 
tomary path  across  the  ditch,  and  .where 
there  is  nothing  in  the  structure  itself  to 
tempt  children  to  it  or  to  entice  them  to 
use  it.  Fredericks  v.  Illinois  C.  R.  Co.  46 
La.  Ann.  1180,  15  So.  413. 

It  is  not  negligence  on  the  part  of  a  rail- 
road company  to  fail  so  to  guard  its  stock 
pens  as  to  prevent  the  entrance  of  a  seven- 
year-old  boy  who  is  injured  by  a  gang  plank 
which  is  struck  by  a  car,  and  driven  against 
his  foot  while  he  is  standing  in  a  cattle 
shute.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Cunning- 
ham. 7  Tex.  Civ.  App.  65,  26  S.  \V.  474. 

But  in  Dwyer  v.  Missouri  P.  R.  Co.  12 
Mo.  App.  597.  it  was  held  that  evidence  that 
a  railroad  company  erected,  on  uninclosed 
ground  near  its  track,  a  low  trestle,  to  which 
children  habitually  resorted  to  play,  and 
placed  irons  upon  it  in  such  a  manner  as 
to  be  upset  by  a  child's  weight,  and  that  a 
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I  child  threw  off  one  of  these  irons,  and  was 
;  killed  by  its  fall,  tends  to  show  culpable 
I  negligence  on  the  part  of  the  company. 
I  And  it  was  held  that  an  invitation  to 
!  children  of  tender  years  to  visit  railroad 
!  yards  may  be  implied  where  it  has  created 
1  a  situation  that  is  alluring  and  attractive 
to  them.  Texas  &  P.  R.  Co.  v.  Brown,  11 
Tex.  Civ.  App.  503,  33  S.  W.  147. 

d)  Excavations. 

That  an  excavation  upon  private  land  is 
attractive  to  children  does  not  require  the 
owner  so  to  guard  it  as  to  prevent  injury 
to  children  coming  upon  it  without  his  in- 
vitation, express  or  implied.  Savannah,  F. 
&  W.  R.  Co.  V.  .Beavers,  113  Ga.  398.  54 
L.R.A.  314,  39  S.  E.  82. 

The  owner  of  land  is  under  no  duty  to 
protect  an  infant  trespasser  who  comes  from 
the  street  across  the  land  of  another,  from 
the  possible  danger  of  falling  into  a  quarry 
on  the  land  of  a  stranger.  Magner  v.  Frank- 
ford  Baptist  Church,  174  Pa.  84,  34  Atl. 
456. 

In  Mackey  v.  Vicksburg,  64  Miss.  777.  2 
So.  178,  in  holding  that  the  question  wheth- 
er a  city  digging  dirt  from  a  hill,  and  de- 
positing it  in  the  rear  of  a  lot,  by  means  of 
which  a  child  of  tender  years  was  enabled 
to  escape  from  the  lot,  and  go  upon  a  pre- 
cipitous and  dangerous  path  along  the  hill 
to  a  point  from  which  it  fell  and  was  hurt, 
had  done  what  was  reasonably  calculated  to 
entice  the  child,  following  its  instincts  of 
curiosity  or  love  of  liberty,  to  escape  from 
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liim;  Ratte  t.  Dawson,  50  Minn.  450,  52  N. 
W.  965,  where  a  child  of  three  years,  play- 
ing in  a  pit  in  an  unguarded  vacant  lot, 
was  killed  by  the  caving  of  the  bank;  and 
in  this  case  children  were  attracted  by  the 
bank,  and  were  accustomed  to  play  there; 
Barney  v.  Hannibal  &  St.  J.  R.  Co.  126  Mo. 
372,  26  L.R.A.  847,  28  S.  W.  1069,  where 
•children  went  to  play  in  an  unfenced  rail- 
road yard,  and  one  of  them,  six  years  of 
age,  was  injured  in  jumping  on  a  train; 
Vanderbeck  v.  Hendry,  34  N.  J.  L.  467,  where 
defendant  owned  a  lumber  yard  in  a  popu- 
lous part  of  the  city,  frequented  by  children, 
■and  a  child  was  injured  by  the  falling  of  a 
pile  of  lumber  not  in  a  safe  condition;  Clark 
V.  Richmond,  83  Va.  355,  5  Am.  St.  Rep. 
•281,  5  S.  E.  309,  where  a  child  six  years  of 
age  walked  on  a  wall  along  the  street  and 
fell  into  a  pit;  Uthermohlen  v.  Bogg's  Run 
Co.  50  W.  Va.  457,  55  L.R.A.  911,  88  Am. 
St.  Rep.  884,  40  S.  E.  410,  where  a  boy 
seven  years  of  age  trespassed  upon  the 
property  of  a  coal  company,  and  was  injured 
by  a  pulley  and  cable  used  by  the  company 
to  haul  cars  from  its  mines  to  the  tipple; 
Habina  v.  Twin  City  General  Electric  Co. 
150  Mich.  41,  13  L.R.A.  (X.S.)  1226,  113  N. 
W.  586,  where  a  little  girl  nine  years  of  age, 
while  crossing  the  uninclosed  lands  of  the 


defendant,  fell  into  a  ditch  filled  with  hot 
water. 

But  it  is  said  that  the  case  of  Harriman 
V.  Pittsburgh,  C.  &  St.  L.  R.  Co.  45  Ohio 
St.  11,  4  Am.  St.  Rep.  607,  12  N.  E.  451, 
applies  the  doctrine  of  the  turntable  cases, 
and  that  ever  since,  for  twenty  years,  the 
decision  in  that  case  has  been  considered  by 
the  profession  as  committing  this  court  to 
that  doctrine.  If  true,  that  would  not  make 
the  doctrine  a  rule  of  property,  but  would 
entitle  the  case  only  to  the  same  considera- 
tion that  is  given  any  other  considered  judg- 
ment of  the  court.  The  decision  in  that  case 
did  not  require  the  application  of  the  doc- 
trine of  the  turntable  cases,  but  rests  upon 
long-settled  principles  of  law.  There,  some 
boys,  walking  along  the  tracks  of  a  railroad, 
found  an  unexploded  torpedo,  and,  when 
trying  to  open  it,  in  ignorance  of  its  dan- 
gerous character,  it  exploded  and  seriously 
injured  one  of  their  number.  The  case  was 
disposed  of  on  a  demurrer  to  the  petition. 
The  boys  were  held  to  be  licensees,  and,  being 
licensees,  it  was  the  duty  of  the  company  to 
warn  them  of  the  hidden  peril,  or  to  use 
care  that  they  were  not  injured  thereby.  In 
the  opinion  (31)  Williams,  J.,  says: 
"Hence,  where  a  railroad  company  has,  for 
a  long  time,  permitted  the  public,  including 


the  yard,  and  enter  upon  the  dangerous 
path,  was  one  of  fact  for  the  jury,  the  court 
said  that  if  the  defendant,  by  the  exercise 
•of  reasonable  foresight,  could  have  antici- 
pated the  probability  of  the  child's  action, 
it  should  have  guarded  against  the  danger 
by  removing  the  earth  or  obstructing  the 
pathway.  li  it  failed  so  to  do,  it  failed  in  a 
duty  which  rested  upon  it,  and  was  not 
relieved  from  responsibility  even  thoutg;h 
the  child  was  a  trespasser  in  going  upon  the 
premises. 

The  owner  of  an  unoccupied  residence  lot 
upon  which  excavations  have  been  made  to 
obtain  building  sand  is  not  liable  for  the 
<leath  of  a  three-year-old  child  who  is  taken 
into  the  lot  for  recreation  by  an  older  sis- 
ter, and  is  knocked  down  by  falling  earth 
from  an  overhanging  embankment,  although 
-the  premises  are  open  and  unfenced,  and  the 
excavations  are  unprotected;  since  the  own- 
-er  owes  them  no  duty  to  fence  or  guard  his 
premises,  and  there  is  nothing  in  the  nature 
-of  the  excavations  which  can  be  said  to  be 
especially  inviting  or  attractive  to  children, 
or  calculated  to  entrap  them  into  danger, 
within  the  rule  established  in  the  turntable 
canes.  Ratte  v.  Dawson,*  50  Minn.  450,  52 
N.  W.  965. 

In  Talty  v.  Atlantic,  92  Iowa,  135,  60  N. 
W,  616,  several  boys,  ranging  from  seven 
to  ten  years  of  age,  went  to  dig  in  a  shal- 
low sandpit  with  a  sloping  approach  from 
the  line  of  a  street  which  was  not  a  public 
thoroughfare,  there  being  no  sidewalks  upon 
it,  and  the  traveled  way  being  upon  a  wagon 
track  upon  the  side  opposite  the  pit,  and 
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some  distance  from  it.  They  undermined 
the  bank  until  it  fell  and  killed  all  but  one 
of  them.  The  court  said  that  the  rule  ap- 
plicable to  the  city  in  determining  whether 
its  officers  were  negligent  is:  "Was  the 
situation  of  the  sandpit,  in  such  close  prox- 
imity to  the  street,  the  condition  •f  the  pit 
as  to  its  extent,  and  all  the  surroundings, 
such  as  to  require  the  authorities  of  the 
city,  in  the  exercise  of  reasonable  judgment, 
to  anticipate  that  children  might  be  allured 
to  the  pit  from  the  street,  and,  with  shovels 
and  spades,  excavate  holes  in  the  bank  to 
such  an  extent  as  to  endanger  their  lives? 
If  there  is  warrant  in  the  evidence  to  au- 
thorize such  a  finding,  the  city  is  liable." 
In  this  case,  after  a  verdict  of  $100  was 
rendered  in  favor  of  the  plaintiff,  he  moved 
for  a  new  trial  on  the  ground  that  the  ver- 
dict was  too  small,  the  motion  being  grant- 
ed. The  court  held  that  the  motion  should 
have  been  overruled  and  judgment  entered 
on  the  verdict. 

Hawley  v.  Atlantic,  92  Iowa,  174,  60  N. 
W.  519,  was  a  case  arising  out  of  the  same 
facts'.  There  was  a  verdict  for  the  plaintiff, 
and  the  defendant  moved  for  judgment  on 
the  special  findings.  The  court,  in  Talty  v. 
Atlantic,  supra,  reiterated  the  rule  of  lia- 
bility above  stated;  but,  as  there  was  no 
evidence  in  the  record,  the  court  assumed 
that  the  necessary  facts  were  established  to 
warrant  the  verdict,  and  afiirmed  the  judg- 
ment. 

No  duty  rests  upon  the  owner  to  keep 
a  sandpit  in  a  safe  condition  for  a  tres- 
passing child  under  seven  years  of  ag^. 
73 
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children,  to  travel  and  pass  habitually  over 
its  road,  at  a  given  point,  without  objection 
or  hindrance,  it  should,  in  the  operation  of 
its  trains  and  management  of  its  road,  so 
long  as  it  acquiesces  in  such  use,  be  held  to 
anticipate  the  continuance  thereof,  and  ia 
bound  to  exercise  care  accordingly,  having 
due  regard  to  such  probable  use,  and  propor- 
tioned to  the  probable  danger  to  persons  so 
using  its  road;  and  it  is  negligence  for  the 
servants  of  such  company  to  knowingly  in- 
terpose any  new  danger  without  reasonable 
precaution  against  injury  therefrom."  In 
the  present  case,  unlike  Harriman  v.  Pitts- 
burgh, C.  &  St.  L.  R.  Co.,  the  facts  do  not 
make  a  case,  if  not  of  implied  invitation,  at 
least  one  in  which  the  defendant  may  be 
said  to  be  estopped  to  deny  permission.  As- 
suming, then,  but  not  deciding,  that  the 
plaintiff  was  a  licensee,  the  turntable  was 
not  a  hidden  peril  or  trap,  as  those  terms 
are  understood  in  law.  The  turntable  was 
not  visible  from  the  streets,  and  the  boys 
were  not  by  it  attracted  or  lured  onto  the 
railroad  company's  property,  and  the  com- 
pany legally  is  no  more  responsible  for  the 
injuries  received  by  the  boy  in  meddling 
with  the  turntable  than  it  would  have  been 
had  they  been  sustained  by  him  in  meddling 
with  any  other  of  its  appliances. 


I  In  the  case  of  Harriman  v.  Pittsburgh,  C> 
I  &  St.  L.  R.  Co.  it  was  not  necessary  to  a  de> 
'  termination  of  the  questions  presented  to- 
determine  whether  the  boy  was  on  the  rail- 
road company's  property  by  implied  invita- 
tion, or  by  license.  It  may  be,  as  intimated 
in  the  opinion,  that  the  conduct  of  the  com- 
pany estopped  it  to  deny  liability,  or  to  as- 
sert that  the  boy  was  a  trespasser;  but  it 
was  not  necessary  to  go  further,  for.  in 
either  case,  it  was  the  duty  of  the  company 
not  to  interpose  a  trap  or  pitfall,  or  a  new 
danger,  without  notice  or  the  exercise  of 
due  care.  Upon  this  ground  the  judgment 
in  that  case  may  be  vindicated;  but  we  are- 
not  satisfied  that  what  is  there  said  upon 
the  subject  of  invitation  and  license  can  be. 
In  Sturgis  v.  Detroit,  G.  H.  &  M.  R.  Co. 
72  Mich.  619,  40  N.  W.  914,  Campbell,  J., 
says:  "It  is  impracticable  to  keep  off  tres- 
passers from  an  open  track,  and  all  who  ga 
upon  it  do  so  at  their  own  risk  of  such  dan- 
gers as  are  incident  directly  to  such  use."^ 
And  in  Hargreaves  v.  Deacon,  25  Mich.  1, 
a  case  in  which  a  boy  was  drow^ned  in  an 
uncovered  cistern  on  private  premises,  he- 
says:  "Cases  are  quite  numerous  in  which 
the  same  questions  have  arisen  which  arise 
in  this  case;  and  we  have  found  none  which 
hold   that  an   accident   from   negligence   on 


Newdoll  V.  Young,  80  Hun,  364,  30  N.  Y.  i 
Supp.  84.  I 

One  who  digs  a  sandpit  in  his  own  land  | 
is  bound  to  prosecute  the  work  in  such  a', 
manner  as  not  to  endanger  children  who 
may  be  attracted  to  it,  or  else  he  must ' 
maintain  a  fence  or  other  safeguard  to  keep 
them  out  of  the  lot.  Fink  v.  Missouri  Fur-  i 
nace  Co.  10  Mo.  App.  61.  i 

The  owner  of  land  upon  which  a  trench  j 
is  dug  which  fills  with  water,  and  upon 
which  pieces  of  board,  shavings,  and  other 
material  fioat  so  as  to  conceal  the  danger, 
is  not  liable  for  the  drowning  of  a  five- 
year-old  trespassing  child  who  falls  into 
the  trench,  although  the  excavation  is  only 
25  feet  from  a  much-traveled  thoroughfare 
in  a  large  city,  and  access  to  it  is  not  cut 
off  by  any  sufficient  fence  or  other  obstacle, 
and  warning  of  its  danger  is  not  given  in 
anv  way.  Grindley  v.  McKechnie,  163  Mass. 
494,  40  N.  E.  764. 

In  Loftus  V.  Dehail,  133  Cal.  217,  66  Pac. 
379,  liability  for  injury  to  a  seven-year-old 
girl  who  fails  into  an  open  cellar  on  a  va- 
cant lot  does  not  arise  merely  because  of 
the  attractiveness  of  the  place  to  the  child 
and  the  failure  of  the  owner  to  guard  it; 
nor  does  the  turntable  doctrine  apply,  where 
it  appears  that  the  child  was  aware  of  the 
danger,  and  was  pushed  into  the  excavation. 

But  in  Brown  v.  Salt  Lake  Citv.  33  Utah, 
222.  14  L.R.A.(N.S.)  619,  93  Pic.  570,  the 
doctrine  of  the  turntable  cases  was  held  to 
apply  to  an  unguarded  conduit,  attractive 
and  dangerous  to  a  schoolboy  eiglit  years 
of  age,  where  the  danger  is  such  as  easilv 
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to  be  foreseen  and  prevented.  It  was  held 
in  this  case  that  the  court  could  not  say, 
as  a  matter  of  law,  that  city  officials  should 
not  foresee  that  boys  might  go  into  an  un- 
guarded conduit  for  a  distance  of  over  600 
feet,  nearly  400  feet  of  which  was  totally 
dark,  in  order  to  play,  and  that  they  might 
fall  into  the  water  coming  into  the  con- 
duit at  that  point,  and  be  drowned,  so  as 
to  render  it  error  to  refuse  to  direct  a  ver- 
dict in  favor  of  the  city  in  an  action  to 
hold  it  liable  for  the  death  of  a  boy  so- 
drowned. 

h.  Attractions  in  highway. 

Following  the  lead  of  Lynch  v.  Nurdin,  I 
Q.  B.  29,  the  courts  have  been  much  more- 
inclined  to  impose  liability  for  dangerous 
machinery,  etc.,  left  unprotected  in  the 
highway,  than  they  have  where  the  danser- 
ous  attractions  are  on  private  premises, 
where  the  child  has  no  right  to  go.  Tech- 
nically, however,  the  child,  where  he  goes 
upon  a  dangerous  machine  in  the  street,  is- 
as  much  a  trespasser  as  when  he  goes  upon 
a  turntable  on  private  grounds.  The  temp- 
tation, however,  is  more  open  to  him,  and 
the  .owner  of  the  dangerous  agency  cannot 
help  knowing  that  children  will  be  attracted 
thereby,  and  that  they  are  liable  to  injury  if 
it  is  left  unprotected. 

In  Walsh  V.  Fitchburg  R.  Co.  145  X.  Y. 
301.  27  L.R.A.  724,  45  Am.  St.  Rep.  615,  39 
X.  E.  1068,  Peckham.  J.,  said  there  was  a 
ureat  difference  in  the  facts  between  the 
case    of    Lynch    v.    Nurdin,    supra,    and    a- 
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private  premises  can  be  made  the  ground 
of  damages  unless  the  party  injured  has  been 
induced  to  come  by  personal  invitation,  or 
by  employment  which  brings  him  there,  or 
by  resorting  there  as  to  a  place  of  business 
or  of  general  resort  held  out  as  open  to 
customers  or  others  whose  lawful  occasions 
may  lead  them  to  visit  there.  We  have 
found  no  support  for  any  rule  which  would 
protect  those  who  go  where  they  are  not 
invited,  but  merely  with  express  or  tacit 
permission,  from  curiosity  or  motives  of 
private  convenience,  in  no  way  connected 
with  business  or  other  relations  with  the 
occupant."  And  in  Ryan  v.  Towar,  128 
Mich.  463,  65  L.R.A.  310,  92  Am.  St.  Rep. 
481,  87  N.  W.  644,  it  is  expressely  ruled 
that  ''an  invitation  or  a  license  to  cross 
the  premises  of  another  cannot  be  predi- 
cated on  the  mere  fact  that  no  steps  have 
been  taken  to  interfere  with  such  practice;" 
and  that  "there  is  no  difference  between 
children  and  adults  as  to  the  circumstances 
that  will  warrant  the  inference  of  an  in- 
vitation or  a  license  to  enter  upon  another's 
premises." 

In  Turess  v.  New  York,  S.  &  W.  R.  Co.  61 
N.  J.  L.  314,  40  Atl.  614,  Magie,  Ch.  J., 
says:  "Invitation  which  creates  such  a  re- 
lation may  be  express,  as  when  the  owner 


or  occupier  of  land,  by  words,  invites  an- 
other to  come  on  it  or  make  use  of  it  or 
something  thereon;  or  it  may  be  implied,  as 
when  such  owner  or  occupier,  by  acts  or 
conduct,  leads  another  to  believe  that  the 
land  or  something  thereon  was  intended  to 
be  used  as  he  uses  them,  and  that  such  use 
is  not  only  acquiesced  in  by  the  owner  or 
occupier,  but  is  in  accordance  with  the  in- 
tention or  design  for  which  the  way  or 
place  or  thing  was  adapted  and  prepared 
or  allowed  to  be  used.  This  definition,  orig- 
inally given  in  Sweeny  v.  Old  Colony  &  N.  R. 
Co.  10  Allen,  368,  87  Am.  Dec.  644,  was  ap- 
proved and  adopted  by  our  court  of  errors. 
Phillips  V.  Burlington  Library  Co.  55  N.  J. 
L.  307,  27  Atl.  478.  It  will  be  observed  that, 
in  the  case  of  an  implied  invitation,  the 
relation  is  imposed  upon  the  owner  or  occu- 
pier of  land  only  when  he  has  done  some- 
thing which  justifies  one  who  enters  upon 
the  land  and  makes  use  of  it  or  something 
upon  it  in  believing  that  he  intended  such 
use  to  be  made;  and  he  who  makes  such 
use  can  claim  the  relation  only  when  he  is 
justified  by  the  acts  or  conduct  of  the  owner 
or  occupier  in  believing  that  such  use  was 
intended.  And  entry  and  use  by  such  invi- 
tation are  thus  distinguished  from  entry  and 
use  by  mere  permission." 


turntable  case.  Whether  leaving  a  horse 
and  cart  in  a  public  street,  unattended  and 
'loose,  subject  to  natural  observation  and  in- 
terference from  children  passing  along  the 
street,  was  or  was  not  negligence,  might  be 
held  a  proper  question  for  the  jury;  while, 
in  the  case  of  a  defendant  engaged  upon  his 
own  land  in  doing  simply  that  which  it  was 
necessary  to  do  in  order  that  he  might  carry 
on  his  business  properly,  and  who  failed  to 
exercise  the  highest  vigilance  in  order  to 
protect  from  possible  harm  children  who 
might  stray  upon  his  land  for  no  other  pur- 
pose than  recreation,  there  was  an  absence 
of  any  fact  upon  which  a  jury  ought  to  be 
permitted  to  find  negligence.  The  defend- 
ant in  the  one  case  was  not  upon  his  own 
land,  nor  was  he  engaged  in  the  proper 
transaction  of  his  business  thereon;  but,  on 
the  contrary,  he  was  in  a  public  street,  and 
had  improperly  left  his  horse  and  cart  there- 
in unattended,  where  others,  and  among 
them  children,  had  the  same  right  to  be 
that  he  had.  In  the  case  at  bar,  the  turn- 
table was  on  the  defendant's  own  land;  it 
was  a  proper  and  appropriate  machine  for 
the  carrying  on  of  its  business;  it  was  prop- 
erly made  and  was  properly  used  by  the  de- 
fendant. 

In  Conrad  v.  Baltimore  &  O.  R.  Co.  (W. 
Va.)  16  L.R.A.(N.S.)  1129,  61  S.  E.  44, 
the  court  said  it  did  not  perceive  the  sup- 
posed analogy  between  such  a  case  as  Lynch 
v.  Nurdin,  supra,  and  one  in  which  a  man 
erected  or  left  a  structure,  machine,  or  other  | 
thing  on  his  own  land,  upon  which  Strang-  , 
ers  could  not  rightfully  come.  That  liabil- 
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ity  was  predicated  on  the  doing  of  a  negli- 
gent act  in  a  public  highway,  not  on  the 
premises  of  the  defendant,  was  clearly  shown 
by  Lord  Denman's  opinion.  Neither  Lynch 
V.  Nurdin  nor  any  other  English  cases  the 
court  had  found  applied  this  principle  to 
lawful  and  unmalicious  acts  done  by  a  man 
on  his  own  premises.  Nor  in  most  states  in 
which  the  turntable  cases  were  regarded  as 
law  was  the  principle  applied  to  persons 
other  than  railroad  companies;  nor  to  them 
in  respect  to  structures  or  machines  other 
than  turntables.  What  possible  ground  was 
there  for  such  distinction  and  discrimina- 
tion? 

In  Edgington  v.  Burlington,  C.  R.  &  N. 
R.  Co.  116  Iowa,  410,  57  L.R.A.  561,  90  N. 
W.  95,  the  court,  referring  to  cases  like  the 
two  last  mentioned,  said  that  some  critics 
had  sought  to  weaken  the  force  of  Lynch 
V.  Nurdin,  1  Q.  B.  29,  and  to  distinguish  it 
from  a  line  of  cases  repudiating  the  attract- 
ive nuisance  doctrine  by  saying  that,  in  the 
former,  the  child  was  in  the  public  street, 
and  therefore  the  rule  as  to  trespassers  did 
not  apply  to  it.  The  suggestion  was  fal- 
lacious and  misleading.  The  cart  was  also 
on  the  public  street.  It  was  rightfully 
there;  and  the  child,  when  he  climbed  into 
it  without  leave,  was  as  much  a  trespasser 
in  the  eye  of  the  law  as  it  was  posible  that 
a  child  of  his  years  could  be, — as  much,  in- 
deed,  as  if  he  had  wandered  across  th& 
boundary  line  of  the  defendant's  land.  The 
defendant  was  held  liable  not  because  the 
plaintiff  was  not  a  trespasser,  nor  because- 
the  horse  and  cart  were  not  rightfully  uponi 
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And  in  Delaware,  L.  &  W.  R.  Co.  v.  Reich, 
61  N.  J.  L.  635,  41  L.R.A.  831,  68  Am.  St. 
Rep.  727,  40  Atl.  682,  in  the  court  of  errors 
and  appeals,  Gummere,  J.,  says:  "The  vi- 
ciousness  of  the  reasoning  which  fixes  liabil- 
ity upon  the  landowner  because  the  child  is 
attracted  lies  in  the  assumption  that  what 
operates  as  a  temptation  to  a  person  of  im- 
mature mind  is,  in  effect,  an  invitation.  Such 
an  assumption  is  not  warranted.  As  was 
said  by  Mr.  Justice  Holmes,  in  Holbrook  v. 
Aldrich,  168  Mass.  16,  36  L.R.A.  493,  60 
Am.  St.  Rep.  364,  46  N.  E.  115,  'temptation 
is  not  always  invitation.  As  the  common 
law  is  understood  by  the  most  competent 
authorities,  it  does  not  excuse  a  trespass  be- 
cause there  is  a  temptation  to  commit  it,  or 
hold  property  owners  bound  to  contemplate 
the  infraction  of  property  rights  because 
the  temptation  to  untrained  minds  to  in- 
fringe them  might  have  been  foreseen.* " 

Swarts  V.  Akron  Waterworks  Co:  This 
case  owes  its  existence  to  the  doctrine  of  the 
turntable  cases,  and  might  be  disposed  of 
without  further  consideration,  upon  the  rul- 
ing in  the  preceding  case;  but,  since  it  is  il- 
lustrative of  the  consequences  of  adopting 
the  turntable  doctrine,  it  may  excuse  an  ex- 
tension of  this  already  too  lengthy  opinion. 
Counsel   for   plaintiff  say:      "A  great   deal 


was  said  in  the  argument  below,  and  doubt- 
less will  be  said  here,  in  regard  to  the  so- 
called  'turntable  cases.'  The  insistence  that 
the  doctrine  of  that  so-called  class  of  cai^ea 
shall  not  be  extended  has  at  last  reached 
the  point  of  demanding  that  a  real  turntable 
shall  be  shown  in  any  case  as  the  best  and 
only  evidence  that  the  principle  is  to  be  ap- 
plied. We  are  contending,  not  for  a  name, 
but  for  a  principle.  We  cannot  produce  at 
the  bar  a  turntable;  but,  if  the  evidence  in 
this  record  tends  to  show  that  the  defend- 
ant maintained  an  'attractive  danger,'  a 
corresponding  obligation  arose  to  reason- 
ably safeguard  it  against  the  consequenceii  to 
be  apprehended  from  it  to  children  who 
might  be  attracted  by  and  to  it.  The  doc- 
trine thus  allowed  and  recognized  by  this 
court  as  applicable  in  a  proper  case  we  ex- 
pect will  be  adhered  to  in  any  case  falling 
within  the  principle,  whether  the  instrument 
of  danger  be  a  turntable  or  a  reservoir  of 
water."  And  again:  "It  must  be  confessed 
here  that  the  case  from  which  the  above 
quotation  is  made  is  a  'turntable'  case,  and 
that  we  are  unable  to  make  profert  of  a 
turntable  in  open  court;  nor  can  we  produce 
a  torpedo  to  make  our  position  square  with 
Harriman  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.; 
but  our   controversy   is   careless  of  names. 


the  street,  but  because  he  knew,  or,  as  a 
reasonable  man,  ought  to  have  known,  that, 
in  thus  leaving  his  property  exposed,  he 
was  offering  a  dangerous  temptation  to  the 
thoughtlessness  of  childhood,  and  used  no 
care  to  prevent  injury  therefrom. 

In  Indianapolis  v.  Emmelman.  108  Ind. 
530,  58  Am.  Rep.  65,  9  N.  E.  155,  it  was 
said  that  there  is  a  distinction  between  a 
case  in  which  an  excavation  is  made  or 
something  calculated  to  amuse  and  attract 
children  is  done  or  left  at  a  place  where  a 
child  has  a  right  to  be,  and  one  in  which 
the  same  thing  is  done  or  left  at  a  place 
where,  in  order  to  reach  the  point  of  dan- 
ger, the  child  becomes  an  intruder  upon 
the  premises  of  another.  Consequently, 
where  a  five-year-old  child  was  drowned  in 
an  excavation  preparatory  to  building  a 
bridge  across  a  shallow  stream,  the  excava- 
tion being  at  a  place  where  the  child  had  a 
right  to  be,  it  was  held  that  the  city  was 
liable. 

In  Pekin  v.  McMahon,  154  111.  141,  27 
L.R.A.  206,  45  Am.  St.  Rep.  114,  39  N.  E. 
484,  it  was  pointed  out  that  what  the  court 
said  in  the  last-mentioned  case  about  exca- 
vations upon  private  property  was  obiter. 

In  lamurri  v.  Saginaw  City  Gas  Co.  148 
Mich.  27,  111  N.  W.  884,  a  gas  company's 
drip-tank  wagon,  having  an  uncovered  vent- 
hole,  was  left  in  a  public  street,  and  the 
plaintiflf,  a  boy  five  and  one-half  years  old 
and  a  companion  between  six  and  seven 
years  of  age,  climbed  upon  it.  They  were 
driven  off  once  by  an  employee  of  the  de- 
fendant, but  climbed  back  again  as  soon  as 
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he  went  away.  While  the  boys  were  on  the 
wagon,  it  exploded;  the  explosion  being  al- 
leged to  have  been  caused  by  the  dropping 
of  a  lighted  match  into  the  venthole  by 
plaintiff's  companion.  A  judgment  for  the 
plaintiff  was  affirmed  by  a  divided  court. 
McAlvay,  Ch.  J.,  in  his  opinion  in  favor 
of  affirmance,  distinguished  between  a  tres- 
j  passer  on  land  and  one  upon  a  drip  tank 
I  left  in  a  public  highway,  and  quoted  with 
approval  the  following  language  from  Whar- 
ton on  Negligence,  2d  ed.  §  112:  "It  is 
negligence  to  leave  such  an  instrument  on  a 
place  of  public  access,  where  persons  are  ex- 
pected to  l>e  constantly  passing  and  repass- 
ing, and  where  such  persons  are  not  required 
to  be  on  their  guard,  .  .  .  but  it  is 
not  negligence  to  leave  such  an  instrument 
in  a  private  inclosure,  which,  from  its  very 
privacy,  excludes  the  public,  and  puts  on 
their  guard  all  who  enter." 

Hooker,  J.,  however,  said  the  consequences 
to  the  child  would  have  been  the  same  had 
this  wagon  stood  across  the  walk  upon 
private  ground.  It  would  have  been  just  as 
attractive,  and  he  would  have  been  just  as 
much,  and  no  more,  a  trespasser  upon  the 
wagon.  An  attempt  to  discriminate  between 
rights  of  a  trespasser  when  the  wagon  was 
in  the  highway  and  when  it  was  on  private 
ground  resulted  in  nothing  more  than  a 
distinction  without  a  difference.  Continu- 
ing, he  said:  "We  are  of  the  opinion  that  it 
cannot  be  denied  that  these  boys  were  tres- 
passers when  they  climbed  on  this  wagon 
as  an  adult  would  have  been;  and  that  the 
one  who  applied  the  match,  at  least,  is  lia- 
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and  deals  with  principles  alone.  The  par- 
ticular principle  for  which  we  are  quarrel- 
ing— and  we  venture  to  restate  it  at  the 
risk  of  being  thought  tedious,  rather  than 
leave  any  room  for  doubt  as  to  where  we 
stand — is  this:  'Where  the  owner  of  dan- 
gerous premises  knows  or  should  know  that 
children  so  young  as  to  be  ignorant  of  the 
danger  will  resort  to  such  premises,  he  is 
bound  to  take  all  reasonable  precautions 
to  keep  them  from  the  premises,  or  to  pro- 
tect them  from  the  dangerous  condition  of 
the  premises;*  and  this  equally  whether  the 
danger  lurks  in  a  machine  or  invites  ap- 
proach to  a  body  of  water;  and  that  the 
question  of  whether  the  duty  thus  cast  up- 
on the  owner  has  been  discharged  is  one  of 
fact  in  this  case.*' 

In  the  very  able  article  in  11  Harvard 
Law  Review,  349,  434,  Judge  Jeremiah 
Smith  reviews  all  of  the  cases,  and  reaches 
the  conclusion  that  the  doctrine  of  the  turn- 
table cases  is  not  sound.  He  regards  the 
opinion  in  Keffe  v.  Milwaukee  &  St,  P. 
R.  Co.  21  Minn.  207,  18  Am.  Rep.  393,  as 
the  ablest  in  support  of  that  doctrine,  and 
it  may  be,  therefore,  interesting  to  note,  that 
in  the  subsequent  case,  Stendal  v.  Boyd,  7?. 
Minn.  53,  42  L.R.A.  288,  72  Am.  St  Rep. 
597,  75  N.  W.  735,  that  court,  by  its  chief 


justice,  in  a  case  where  liability  is  denied 
for  the  drowning  of  a  little  boy  in  a  danger- 
ous excavation  filled  with  water  on  a  city 
lot,  says:  "The  doctrine  of  the  turntable 
cases  is  an  exception  to  the  rule  of  nonlia- 
bility of  a  landowner  tor  accidents  from  visi- 
ble causes  to  trespassers  on  his  premises.  If 
the  exception  is  to  be  extended  to  this  case, 
then  the  rule  of  nonliability  as  to  trespass- 
ers must  be  abrogated  as  to  children,  and 
every  owner  of  property  must,  at  his  peril, 
make  his  premises  child-proof.  If  the  owner 
must  guard  an  artificial  pond  on  his  premi- 
ses, so  as  to  prevent  injury  to  children  who 
may  be  attracted  to  it,  he  must,  on  the  same 
principle,  guard  a  natural  pond;  and,  if  the 
latter,  why  not  a  brook  or  creek,  for  all 
water  is  equally  alluring  to  children?  If 
he  must  fence  in  his  stone  quarry  after  it 
fills  with  water,  so  that  children  cannot 
reach  it, — a  well-nigh  impossible  task, — why 
should  he  not  be  required  to  do  it  before, 
for  a  stone  quarry,  with  its  steep  and  irregu- 
lar sides,  might  well  be  an  attractive  and 
dangerous  place  to  children?  It  would 
seem  that  there  is  no  middle  ground,  and 
that  the  doctrine  of  the  turntable  cases 
:uight  to  be  limited  to  cases  of  attractive 
ind  dangerous  machinery."  And  in  conclu- 
sion he  says:     "Upon  the  undisputed  facts 


ble  for  any  damage  he  may  have  done  to 
the  gas  company.  It  seems  incongruous 
that  he  should,  at  the  same  time,  have  a 
cause  of  action  for  damages  against  the  gas 
company  for  not  preventing  his  trespass." 

A  manufacturing  cqmpany  piling  blocks 
of  granite  and  slate  close  to  the  sidewalk 
on  ground  between  its  factory  and  the  street, 
in  a  thickly-populated  community,  is  re- 
quired to  make  the  place  reasonably  safe, 
not  only  for  adults  using  the  highway,  but 
for  children,  recognizing  their  childish  in- 
stincts and  the  probability  that  they  may 
be  attracted  to  enter  upon  the  premises,  so 
as  to  prevent  a  stone  from  falling  on  a  child 
who  touches  it  in  play;  the  question  wheth- 
er the  company  has  exercised  such  care  be- 
ing for  the  jury.  Rachmel  v.  Clark,  205  Pa. 
314,  62  L.R.A.  959,  54  Atl.  1027. 

One  who  piles  beer  barrels  in  a  street  in 
such  a  manner  that  he  should  anticipate 
that  children  will  climb  upon  them,  and  in 
such  a  manner  as  to  be  dangerous  to  them 
while  so  climbing,  is  liable  for  injury  to  a 
five-year-old  boy,  caused  by  the  falling  of 
the  barrels  while  he  is  at  play  upon  them. 
Kreiner  v.  Straubmflller,  30  Pa.  Super.  Ct. 
600.  The  court  said  that  it  is  a  well-estab- 
lished rule  that  those  controlling  property 
on  or  immediately  adjacent  to  a  public 
highway  must  have  regard  to  the  reckless 
and  thoiightlosR  taste  and  traits  of  childhood. 
The  owners  of  the  premises  are  required 
in  such  cases  to  anticipate  that  children ^may 
use  the  highway,  and,  in  so  doing,  be  ex- 
posed to  any  unsafe  object  placed  thereon. 
They  are  bound  to  know  that  young  children 
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i  are  likely  to  be  at  play  on  the  streets,  and  to 
make  use  of  the  objects  attractive  for  their 
exploits  and  games;  and  thus  responsibil- 
ity has  been  held  to  attach  in  some  cases 
where  the  offensive  object  was  wholly  upon 
the  property  of  the  defendant,  and  where 
the  children  were  trespassers. 

In  O'Learv  v.  Michigan  State  Teleph.  Co. 
146  Mich.  243,  109  N.  W.  434,  the  question 
whether  a  telegraph  company,  the  servants 
of  which  were  engaged  in  stringing  a  cable, 
was  negligent  in  not  leaving  a  pulley  block 
guarded,  so  as  to  prevent  a  seven-year-old 
child  from  catching  his  hand  in  it,  was  held 
properly  submitted  to  the  jury.  The  court 
pointed  out  the  fact  -that  the  child,  when 
hurt,  was  in  the  highway,  where  he  had  a 
right  to  be,  and  said  that  there  was  reason- 
able ground  for  distinction  between  a  case 
in  which  something  was  left  in  the  highway 
which  could  only  injure  a  child  by  his  med- 
dling with  it,  and  putting  it  into  operation 
in  the  absence  of  the  owner  or  person  hav- 
ing it  in  charge,  and  a  case  like  the  one  at 
bar,  in  which  the  owner  was  present,  operat- 
ing the  apparatus,  and  having  actual  notice 
that  the  children  were  attracted  by  tho 
tackle,  and  would  play  with  it  unless  pre- 
vented.    Hooker,  J.,  dissented. 

A  person  who  leaves  exposed  in  a  public 
street  an  unsecured  and  unguarded  iron  roll- 
er is  liable  for  the  death  of  a  five-year-old 
boy  who  escapes  from  the  residence  of  his 
parents,  gets  upon  the  roller,  starts  the 
mules,  and  is  thrown  under  the  machine, 
and  mortally  injured.  Westerfield  v.  Levis 
Bros.  43  La.' Ann.  63,  9  So.  52. 
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in  this  case,  we  hold  that  the  plaintiff  can- 
not recover,  for  the  reason  and  upon  the 
ground  that  a  landowner  is  not  bound  to 
fence  or  otherwise  guard  an  open  excavation 
or  pond,  natural  or  artificial,  on  his  land,  so 
as  to  prevent  injury  to  children  coming 
thereon  without  right  or  invitation,  express 
or  implied,  although  they  are  induced  so  to 
do  by  the  alluring  attractiveness  of  such  ex- 
cavation or  pond."  In  Erickson  v.  Great 
Northern  R.  Co.  82  Minn.  60,  51  L.R.A.  645, 
83  Am.  St.  Rep.  410,  84  N.  W.  462,  liability 
was  denied  in  a  case  where  a  child  four  years 
of  age  was  attracted  by  a  fire  on  the  un- 
fenced  right  of  way  of  the  railway  company 
near  the  public  streets,  and,  while  playing 
about  the  fire,  was  burned  so  that  she  died. 
Start.  Ch.  J.,  in  that  case,  says:  "The  mani- 
fest trend,  however,  of  all  the  decisions  of 
this  court,  is  to  limit  its  application  to  at- 
tractive and  dangerous  machinery,  and  to 
other  similar  cases  where  the  danger  is 
latent.  We  are  not  prepared  to  say  that 
cases  may  not  arise  outside  of  this  classi- 
fication to  which  the  doctrine  ought  to 
bc»  extended;  but  we  do  hold  that,  as  a  gen- 
eral rule,  the  doctrine  of  the  turntable 
<'ases  must  be  limited  to  cases  of  attract- 
ive and  dangerous  machinery,  and  to  other 
fcimilar   cases   where    the   danger   is   latent. 


This  rule  may  not  be  strictly  logical,  bnt 
it  is  a  necessary  one,  unless  laiidoi^iiers 
are  to  be  made  insurers  of  the  safety 
of  children  when  trespassing  upon  their 
premises."  In  Mattson  v.  Minnesota.  &  N. 
\V.  R.  Co.  95  Minn.  477,  70  L.R.A.  503,  111 
Am.  St.  Rep.  483,  104  X.  W.  443,  5  A.  &  E, 
Ann.  Cas.  498,  the  doctrine  was  extended  to 
a  case  in  which  the  defendant  had  left  ex- 
posed and  unguarded  on  its  premises  a  large 
quantity  of  dynamite,  which  was  found  by 
the  plaintiff's  children,  and  in  an  explosion 
of  which  one  of  them  was  killed  and  the 
other  permanently  injured.  In  Moran  v. 
Pullman  Palace  Car  Co.  134  Mo.  641,  33 
L.R.A.  755,  56  Am.  St.  Rep.  543,  36  S.  W. 
659,  liability  is  denied  for  the  death  by 
drowning  of  a  boy  nine  years  of  age  in  a 
pond  which  was  created  by  excavations  in 
quarrying  rock.  Liability  is  also  denied  in 
Overholt  v.  Vieths,  93  Mo.  422,  3  Am.  St. 
Rep.  657,  6  S.  W.  74,  where  a  boy  eight 
years  of  age  was  drowned  in  a  pond  on  a 
lot  in  the  city  of  St.  Louis.  In  Peters  v. 
Bowman,  115  Cal.  345,  56  Am.  St.  Rep.  106. 
47  Pac.  113,  598,  liability  is  denied  for  the 
drowning  of  a  boy  eleven  years  of  age.  in  a 
pond  on  a  city  lot.  In  Richards  v.  Connoll, 
45  Neb.  467,  63  N.  W.  915,  liability  is  denied 
in  the  case  of  the  drowning  of  an  infant 


A  contractor  grading  a  street,  who  leaves 
in  the  highway  an  unguarded  scraper,  at- 
tractive and  dangerous  to  children,  is  guilty 
nf  ne-jligence  rendering  him  liable  for  injury 
to  a  five-year-old  girl,  received  while  playing 
upon  the*  machine.  Kelley  v.  Parker-Wash- 
ington Co.  107  Mo.  App.  490,  81  S.  W.  631. 

One  who  piles  lumber  in  a  public  street 
without  proper  consent,  so  as  to  constitute 
a  public  nuisance,  is  liable  for  injury  to  a  | 
nine-year-old  trespassing  child  upon  whom  a 
portion  of  it  falls,  although  the  evidence 
fails  to  make  apparent  the  cause  of 
its  falling,  where  the  evidence  also 
fails  to  show  that  the  injured  child  was 
instrumental  in  causing  the  lumber  to  fall. 
Smith  v.  Davis,  22  App.  D.  C.  315.  The 
court  said  that  the  lumber  was  piled  on  pub- 
lic ground,  where  the  public  had  a  right  to 
be.  and  that  it  was  tempting  to  children  to 
play  on  it,  or,  it  might  be,  to  sit  on  it; 
and  that  if,  by  indulging  their  natural  im- 
pulses, they  were  on  the  timber,  and  it  fell 
from  some  jar  or  disturbance  received,  it 
would  be  difficult  to  show  that  there  was 
any  such  negligence  on  their  part  as  would 
defeat  a  recovery  for  an  injury  received  by 
one  of  them. 

In  Spengler  v.  Williams,  67  Miss.  1,  6  So. 
613,  the  plaintiff  recovered  a  verdict  for  the 
death  of  her  child,  who  was  killed  while  at 
play  by  the  falling  of  an  unsafe  pile  of  lum- 
ber in  a  public  street,  the  recovery  being  al- 
lowed on  the  theory  that  the  lumber  so 
maintained  was  an  attractive  nuisance. 
There  was  an  averment  in  the  declaration 
that  the  defendant  knew  that  the  piling  of 
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the  lumber  in  the  street  was  well  calculated 
to  attract  and  entice  children  of  tender  age 
to  play  around  it.  It  was  urged  that  the 
verdict  should  be  set  aside,  on  the  ground 
that  there  was  no  evidence  to  show  that  the 
defendant  knew  that  the  piling  of  lumber  in 
the  street  would  attract  children,  or  that  it 
was  calculated  to  entice  them  to  play 
around  it;  but  the  court  held  that  such  fact 
did  not  belong  to  that  class  of  things  to  be 
alleged  in  pleading,  or,  if  alleged,  to  be 
proved  specifically. 

One  who  piles  lumber  in  a  street  in  an 
inhabited  part  of  a  city  by  placing  one  piece 
over  another,  in  tiers,  instead  of  piling  it 
so  that  the  tiers  will  rest  against  and  sup- 
port one  another  there  being  a  strong  prob- 
ability that  children  will  be  playing  about  it 
at  all  hours  of  the  day,  is  guilty  of  reckless, 
culpable  negligence  which  will  render  him 
liable  for  the  death  of  a  six-year-old  child 
who,  while  trying  to  climb  upon  the  lumber, 
is  killed  by  the  falling  of  a  portion  of  the 
pile.  Earl  v.  Crouch,  40  N.  Y.  S.  R.  847. 
16  N.  Y.  Supp.  770,  affirmed  in  131  N.  Y. 
613,  30  N.  E.  864. 

The  fact  that  a  girl  of  tender  years,  while 
traveling  in  the  street,  turns  aside  for  a 
moment  to  play  upon  lumber  so  piled  in  the 
highway  as  to  constitute  a  nuisance,  there- 
by becomes  a  trespasser,  does  not  relieve  the 
owner  of  the  lumber  from  liability  for  in- 
jury to  her,  caused  by  the  falling  of  a  por- 
tion of  it.  Busse  v.  Rogers,  120  Wis.  443. 
64  L.R.A.  183.  98  N.  W.  219.  The  court 
said  that  ''the  child  who  lags  unwilling  on 
the   way    to   ischool,   and   chases   a   bright- 
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•child  in  a  pond  on  land  in  the  vicinity  of  a 
public  school.  In  Hargreaves  v.  Deacon,  25 
Mich.  1,  where  a  child  fell  into  an  iincov- 
■ered  cistern,  and  was  drowned,  liability  was 
-denied.  In  Klix  v.  Nieman,  68  Wis.  271, 
60  Aip.  Rep.  854,  32  N.  W.  223,  liability  is 
denied  in  a  case  where  a  child  nine  years  of 
age  was  drowned  in  an  unfenced  pond  on  a 
lot  in  the  city  of  Milwaukee.  In  Gillespie  v. 
McGowan,  100  Pa.  144,  45  Am.  Rep.  365,  lia- 
bility was  denied  in  a  case  where  a  child 
eight  years  of  age  fell  into  an  abandoned  and 
unguarded  cistern  or  well.  And  in  Ritz  v. 
Wheeling,  45  W.  Va.  262,  43  L.R.A.  148, 
31  S.  E.  993,  liability  was  denied  in  a  case 
where  a  child  less  than  five  years  of  age 
was  drowned  in  a  reservoir  maintained  by 
the  city  to  furnish  water  for  public  use. 
In  the  opinion,  Brannon,  Ch.  J.,  says: 
""There  can  be  no  negligence  charged  upon  a 
person  unless  he  rests  under  a  duty  to  the 
person  complaining  of  damage  at  his  hands : 
for,  if  there  is  no  duty  violated,  though 
there  may  be  grave  damage  befalling  the 
-complaining  party,  he  has  no  ground  of  ac- 
tion. It  is  a  case  denominated  in  law  as 
damnum  absque  injuria, — damage  done,  but 
without  violation  of  a  right  in  the  injured 
party, — a  misfortune  unaccompanied  by  a 
breach  of  duty  by  the  party  inflicting  the 


injury.  Shearm.  &  Redf.  Xeg.  §  8.  The 
reservoir  and  the  land  containing  it  were  the 
private  property  of  the  city,  used  not  as  a 
park  or  place  of  public  resort  or  common, 
but  only  for  reservoir  purposes.  The  child 
was  a  trespasser,  if  you  can  say  a  child  can 
be  a  trespasser.  It  was  a  trespasser  in  legal 
sense;  that  is,  it  was  on  this  property  with- 
out right.  The  city  was  not  bound  to  watch 
it.  It  could  not  be  liable  to  it  only  for  wil- 
ful or  wanton  injury." 

In  this  court,  in  Ann  Arbor  R.  Co.  v. 
Kinz,  68  Ohio  St.  210,  67  N.  E.  479,  the 
company  owned  an  unfenced  common  in  the 
city  of  Toledo.  The  plaintiff,  a  boy  eleven 
years  of  age,  was  attracted  to  the  common 
by  a  game  of  ball,  and,  while  there,  engaged 
with  some  other  boys  in  playing  about  a 
bank,  10  feet  in  height,  he  was  injured  by  the 
falling  of  the  bank,  and  it  was  held  that  the 
railroad  company  was  not  liable.  In  Lake 
Shore  &  M.  S.  R.  Co.  v.  Liidtke,  69  Ohio  St. 
384,  69  N.  E.  653,  liability  was  denied  where 
a  boy,  six  years  of  age,  strayed  onto  the 
right  of  way  of  the  railroad  company  in  the 
city  of  Sandusky,  and  was  injured  by  a  pass- 
ing train,  by  which  he  was  attracted,  and 
when  trying  to  touch  a  passing  car.  It  was 
held  that  the  company  was  not  liable.  In 
Cincinnati,    H.    &   D.    R.    Co.   v.    Aller,   64 


winged  butterfly,  or  plays  a  game  of  mar- 
bles, or  climbs  a  tempting  pile  of  timber 
in  the  highway  to  play  seesaw  for  a  moment, 
does  not  thereby  become  an  outlaw,  and, 
when  injured  by  another's  negligence,  he 
cannot  be  turned  aside  with  the  curt  remark 
that  he  has  ceased  to  travel,  and  become  a 
trespasser,  and  hence  can  complain  of  no 
one's  conduct.  His  natural  habits  and  in- 
stincts must  be  in  some  way  and  degree  rec 
ognized." 

One  who  stacks  lumber  in  a  public  street 
is  liable  for  injury  to  a  six-year-old  boy  who 
falls  therefrom,  although  it  may  not  have 
been  negligently  piled,  since  its  unguarded 
situation  makes  it  an  attractive  and  acces- 
sible object  of  danger  to  very  young  chil- 
dren. Harper  v.  Kopp,  24  Ky.  L.  Rep.  2342, 
73  S.  W.  1127. 

In  Lynch  v.  Knoop,  118  La.  611,  8  L.R.A. 
(N.S.)  480,  118  Am.  St.  Rep.  391,  43  So. 
252,  10  A.  &  E.  Ann.  Cas.  807,  it  was  held 
that  the  owner  of  a  lumber  pile  in  a  public 
landing  place  was  not  liable  for  the  death  of 
an  eight-year-old  girl,  caused  by  the  fall  of 
lumber  upon  her,  due  to  the  fact  that  other 
children  had  gone  upon  the  lumber  and  dis- 
placed pieces  of  it,  since  the  owner  had  no 
reason  to  suspect  that  children  would  do 
that,  and  for  the  reason  that  the  lumber  pile 
was  not  such  an  object  as  to  attract 
children   or   excite   their  curiositv. 

In  Ricketts  v.  Markdale,  31  Ont.  Rep.  610, 
a  municipal  corporation  was  held  liable  for 
the  death  of  a  child  less  then  seven  years  of 
age,  who  was  killed  while  at  play  on  a  pile 
of  lumber  at  the  side  of  a  street,  near  to 
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I  and  partly  on  the  sidewalk,  the  accident  be- 
1  ing   caused   by   one   of    the   pieces   swaying 
,  around    and    crushing   him.      Ferguson,   J., 
said  that  the  timbers  offered  an  invitation 
and  were  an  allurement  to  children  for  the 
I  purposes  of  play.     The  recovery  was  based 
I  upon  the  corporation's  negligence  in  failing 
I  to  keep  the  street  safe,  it  being  held  that 
I  the  child  had  the  right  to  play  in  the  high- 
way;  but  no  point  is  made  as  to  his  being 
a  trespasser  on  the  lumber. 

A  railroad  company  which  stacks  build- 
ing material  in  a  street  in  so  negligent  a 
manner  that  a  beam  falls  upon  an  eleven- 
year-old  boy  while  attempting  to  get  down 
from  the  top  of  the  pile,  upon  which  he  had 
climbed,  is  liable  for  the  resulting  injury. 
Louisville  R.  Co.  v.  Esselman,  29  Ky.  L. 
Rep.  333,  93  S.  W.  50. 

Judgment  should  not  be  granted  on  an- 
swers to  interrogatories,  notwithstanding  a 
general  verdict  in  favor  of  plaintiff  in  an  ac- 
tion against  a  city  and  an  independent  con- 
tractor, brought  to  recover  damages  for  in- 
juries to-  a  six -year-old  boy  who  went  to 
play  in  a  sand  pile  in  a  street  in  which  a 
sewer  was  being  constructed,  and  fell  into 
an  open  manhole,  although  the  answers  show 
that  the  construction  company  had  exclusive 
possession  of  the  street  at  the  manhole,  for 
the  purpose  of  building  the  sewer,  and  that 
it  frequently  warned  boys  away  from  play- 
ing in  the  sand  pile  near  the  open  manhole, 
and  that  the  injured  boy  knew  that  the  man- 
hole was  uncovered,  where  other  answers 
show  that  the  boy,  at  the  time  of  the  acci- 
dent,  did  not   have   intelligence   enough   to 
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Ohio  St.  183,  60  N.  E.  205,  footmen,  with  the 
knowledge  of  the  company,  used  its  station 
platform  and  tracks  as  a  route  to  the  vil- 
lage, ai}d  the  plaintiff,  intending  so  to  use 
the  platform  and  tracks,  set  out  for  the  vil- 
lage about  a  half  mile  distant,  but  he  did 
not,  as  was  the  custom,  leave  the  platform 
before  reaching  the  end  of  it,  and  walk  along 
the  track,  but  continued  along  the  plat- 
form, and,  in  the  dark,  stepped  off  the 
end  of  it  and  was  injured.  It  was  held 
that  he  was  not  invited  by  the  company  to 
use  its  premises,  but  that  its  use  was  mere- 
ly permissive,  and  that  he  assumed  the  risk. 
In  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Bing- 
ham, 29  Ohio  St.  364,  23  Am.  Rep.  751,  it 
is  held:  *'A  railroad  company  is  not  liable 
for  an  injury  to  a  person  resulting  from  its 
failure  to  exercise  ordinary  skill  and  care  in 
the  erection  or  maintenance  of  its  station 
house,  where,  at  the  time  of  receiving  the 
injury,    such    person    was    at    such    station 


house  by  mere  permission  and  sufferance, 
and  not  for  the  purpose  of  transacting  any 
business  with  the  company  or  its  agents., 
or  on  any  business  connected  with  the 
operation  of  the  road." 

We  may  very  appropriately  conclude  in 
the  words  of  Allen,  J.,  in  Clark  v.  Man- 
chester, 62  N.  H.  577 :  "The  excavation  for 
a  reservoir  was  not  made  and  filled  ivith 
water  for  a  trap,  but  for  a  lawful  use  by  the 
defendants  on  their  own  land.  .  .  .  The 
averment  of  license  and  invitation  to  the 
child  to  go  there  is  one  of  argument  by 
inference  from  the  facts  stated,  and  tlie 
facts  positively  averred  do  not  warrant 
and  support  the  inference.  The  fact 
that  children  went  to  the  reservoir  pit 
from  curiosity  or  for  pleasure,  without 
objection  of  the  defendants,  was  not  an 
invitation  nor  a  license  to  go  there.  The 
child  was  not  upon  the  land  by  invita- 
tion, nor  under  circumstances  w^hich  made 


know  the  danger  of  the  manhole,  and  it  is 
not  shown  that  he  was  ever  warned  of  the 
danger  by  anyone,  and  it  further  appears 
that  the  manhole  had  been  completed  for 
four  weeks,  and  was  within  4  feet  of  the 
sand  pile,  which  was  7  feet  high,  and  that  the 
manhole  had  been  left  continuously  for  two 
weeks  uncovered,  to  the  knowledge  of  both 
the  city  and  the  company,  and  to  their 
knowledge  that  the  sand  pile  was  attractive 
to  children  of  the  neighborhood,  and  that 
they  were  attracted  to  it  for  the  purpose  of 
play,  and  that  there  were  no  guards  or  bar- 
ricades about  the  manhole,  or  on  the  street 
or  sidewalk.  South  Bend  v.  Turner,  156 
Ind.  418,  64  L.R.A.  396,  83  Am.  St.  Rep. 
200,  60  N.  E.  271. 

One  who  is  moving  attractive  machinery 
in  a  public  highway  discharges  his  duty  to 
children  of  tender  age  who  are  at  play 
about  it  by  repeatedly  driving  them  away; 
and  is  not  liable  under  such  circumstances 
for  injury  to  a  seven-year-old  boy,  received 
while  he  is  suddenly  attempting  to  pass  be- 
tween part  of  the  machinery.  J.  I.  Case 
Threshing  Mach.  Co.  v.  Burns,  38  Tex.  Civ. 
App.  412,  86  S.  W.  66. 

A  stone  wagon  with  bed  below  the  axles 
is  not  so  attractive  and  dangerous  to  chil- 
dren as  to  require  the  owner  to  take  special 
precaution  to  avoid  injury  to  those  who  at- 
tempt to  ride  upon  it.  Foster- Herbert  Cut 
Stone  Co.  v.  Pugh,  116  Tenn.  688,  4  L.R.A. 
(N.S.)  804,  112  Am.  St.  Rep.  881,  91  S. 
W.  199. 

It  is  the  duty  of  a  street  car  company  to 
use  reasonable  care  to  prevent  children  from 
going  upon  its  cars,  to  which  they  are  at- 
tracted when  the  cars  are  left  exposed  in  a 
public  street.  Denver  Citv  Tramway  Co. 
v.  Nicholas,  35  Colo.  462,  84  Pac.  813. 

In  Jonasch  v.  Standard  Gaslight  Co.  24 
Jones  &  S.  447,  4  N.  Y.  Supp.  642,  affirmed 
in  117  N.  Y.  641,  22  N.  E.  1131,  the  ques- 
tions whether  a  derrick  in  a  street  was  left 
unguarded  and  unfastened,  and  was  a  dan- 
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gerous  machine,  likely  to  cause  injury  to 
children  when  unguarded  and  unfastened, 
and,  if  it  was  both  unguarded  and  danger- 
ous, whether  that,  as  a  matter  of  fact,  con- 
stituted negligence,  were  held  rightfully  left 
to  the  jury. 

The  turntable  doctrine  does  not  apply  to 
a  case  in  which  a  nine-year-old  boy  is  run 
over  by  a  street  railway  trailer  car,  left  in 
the  street,  and  set  in  motion  on  a  down 
grade  by  the  loosening  of  the  brakes  by  the 
plaintiff  and  his  companions,  where  the  dan- 
ger is  open  to  observation,  and  can  be  com- 
prehended by  a  boy  of  plaintiff*s  age  with 
average  intelligence,  and  where  the  car  is 
equipped  with  brakes  of  the  ordinary  kind, 
properlv  set.  George  v.  Los  Angeles  R.  Co. 
126  Caf.  357,  46  L.R.A.  829,  77  Am.  St.  Rep. 
184,  58  Pac.  819. 

In  Jewson  v.  Gatti,  2  Times  L.  R.  441, 
while  a  young  girl  was  leaning  against  a 
guard  rail  in  a  cellar  way,  watching  men 
at  work  painting  in  the  cellar,  the  rail 
gave  way,  and  she  fell  into  the  cellar,  and 
was  hurt.  This  was  held  to  be  a  case  for 
the  jury.  Lord  Esher  said  that,  in  addition 
to  the  fact  that  the  area  was  left  unprotect- 
ed, without  due  regard  to  the  safety  of  the 
public  while  painting  was  going  on  in  the 
cellar,  that  the  defendant  must  have  known 
that  this  would  attract  children,  and  that 
children  would  naturally  lean  against  the 
bar  while  looking  into  the  cellar.  That  was 
almost  an  invitation,  certainly  an  induce- 
ment, to  the  children  to  lean  against  the 
bar  while  looking  down  into  the  cellar. 

In  Cincinnati  &  H.  Spring  Co.  v.  Brown, 
32  Ind.  App.  58,  69  N,  E.  197,  in  holding 
that  the  question  of  defendant's  negligence 
was  for  the  jury  where  the  owner  of  premi- 
ses adjoining  a  highway  maintained  a 
broken-down  barbed-wire  fence  against  which 
a  twelve-year-old  girl  ran  while  at  play,  and 
was  hurt,  the  court  said  that,  in  determin- 
ing what  the  duty  of  the  owner  was,  the 
fact  that  he  knew  of  the  use  of  the  locality 
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it  the  duty  of  the  defendants  to  protect 
him.  He  wa«  there  to  gratify  his  cur- 
iosity, or  for  mere  pleasure,  and  the  defend- 
ants owed  him  no  special  duty.  It  was  not 
a  case  of  setting  a  trap  for  the  children, 
nor  one  of  wantonly  and  knowingly  leading 
them  into  danger  and  this  one  to  destruc- 
tion. It  was  the  ordinary  case  of  a  landown- 
er managing,  within  the  boundaries  of  his 
own  land,  his  own  property,  in  his  own  way, 
for  his  own  use  and  benefit;  and  though,  in 
doing  this,  he  might  find  occasion  to  .  .  . 
construct  reservoirs,  provide  fish  ponds, 
plant  and  cultivate  fruit  trees,  erect  and 
maintain  useful  structures,  instruments, 
and  machinery,  all  of  which  are  alluring, 
attractive,  and  dangerous  to  children,  yet  it 
could  not  be  claimed  that  he  must  constant- 
ly guard  these  things  against  the  approach 
of  persons  coming  without  license  or  invi- 
tation, ...  or  suffer  in  damages  for 
any  injury   they  might  receive.     The   rule 


that  the  owner  of  land  may  manage  it  in 
his  own  way  for  his  own  benefit,  and  owes 
no  duty  to  those  who  come  upon  it  for  no 
business  purpose,  but  without  license,  ex- 
press or  implied,  is  too  well  established  to 
need  further  comment,  or  to  warrant  a  de- 
parture from  it." 

In  the  case  of  Wheeling  &  L.  E.  R.  Co.. 
v.  Harvey  the  judgments  of  the  Circuit 
Court  and  of  the  Court  of  Common  Pleas 
are  reversed,  and  the  petition  is  dismissed; 
and  in  the  case  of  Swarts  v.  Akron  Water- 
Works  Co.  the  judgment  of  the  Circuit 
Court  is  affirmed. 

Shauck,  Ch.  J.,  and  Crew  and  Davis,. 
JJ.,  concur  in  the  first. 

Shanck,  Ch.  J.,  and  Price,  Crew,  Spear, 
and  Davis,  JJ.,  concur  in  the  latter. 

Petition  for  rehearing  denied. 


as  a  playground  by  the  children  of  the  neigh- 
borhood, and  the  fact  that  the  remnants  of 
the  wire  fence  served  no  purpose  of  use  or 
ornament,  but,  by  reason  of  the  sharp  barbs 
upon  the  wire,  were  dangerous  to  anyone 
coming  forcibly  in  contact  therewith  without 
knowing  of  their  presence,  were  to  be  con- 
sidered by  the  triors  for  the  purpose  of  ar- 
riving at  a  conclusion  as  to  the  reasonable- 
ness or  prudence  of  making  such  a  use  of 
the  premises,  it  being  a  well-recognized  doc- 
trine that  persons  are  required  to  use  great- 
er care  in  dealing  with  children  of  tender 
years  than  with  older  persons,  who  have 
reached  the  age  of  discretion,  and  that  great- 
er care  is  required  to  avoid  injury  to  them 
even  when  they  are  trespassers. 

In  the  following  cases  recovery  has  been 
denied,  where  the  dangerous  attraction  was 
in  the  highway.  No  liability  arises  for  in- 
jury caused  by  the  falling  of  a  cake  of  ice 
upon  a  four-year-old  child  trespassing  on  an 
ice  wagon  step,  although  the  child  would 
not  have  been  hurt  if  the  boards  at  the  end 
of  the  wagon  had  been  higher.  Conlon  v. 
Bailey,  68  111.  App.  261. 

In  Malmberg  v.  Bartos,  83  111.  App.  481, 
the  proprietor  of  a  store,  while  unloading 
ice,  left  his  chopping  ax  on  the  sidewalk 
while  he  carried  in  tlie  ice.  The  plaintiff, 
a  child  seven  years  old,  and  another  girl, 
the  proprietor's  son,  four  years  old,  and  an- 
other boy,  several  years  older,  were  standing 
near  by.  The  plaintiff  attempted  to  pick  up 
a  piece  of  ice,  and  was  ordered  not  to  by  the 
four-year-old  boy,  who  told  her  to  go  away 
or  he  would  "fix  her."  Upon  her  refusal  to 
leave,  the  elder  of  the  two  boys  seized  and 
held  her  finger  while  the  proprietor's  son 
picked  up  the  ax  and  chopped  it  off.  It  was 
held  that  the  father  could  not  be  held  lia- 
ble on  the  theory  that  it  was  negligent  to 
leave  the  ax  on  the  sidewalk  where  children 
were  playing  near  by.  The  court  said  it  was 
scarcely  necessary  to  say  that  while  an  ax 
might  be  a  dangerous  instrument  in  the 
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hands  of  a  child,  it  did  not  necessarily  fol- 
low that  the  defendant  was  guilty  of  negli- 
gence, or,  if  he  was,  that  his  negligence  was 
the  proximate  cause  of  the  injury. 

That  insecurely-piled  iron  girders  are  at- 
tractive to  children,  who  use  them  as  a  place* 
for  play,  or  as  a  resting  place  after  play, 
imposes  no  duty  upon  the  owner  of  the* 
premises,  or  the  contractor  who  piles  them 
there,  so  to  arrange  them  as  to  render  thena 
safe  for  the  use  of  the  children.  Friedman 
V  Snare  &  T.  Co.  71  N.  J.  L.  605,  70  L.R.A. 
147,  108  Am.  St.  Rep.  764,  61  Atl.  401, 
■d.  A.  &  E.  Ann.  Cas.  497.    Fort,  J.,  dissented. 

A  winch  used  in  raising  fragments  of 
stone  from  a  trench  during  the  construction 
of  a  sewer  does  not,  when  left  unprotected 
in  the  street,  become  a  nuisance  to  children 
playing  with  it,  so  as  to  render  the  con- 
tractor liable  for  a  resulting  injury,  since 
the  machine  is  not  in  itself  dangerous,  and 
does  not,  in  itself,  constitute  an  unlawful 
obstruction  to  the  highway,  and  is  not  of 
such  a  character  that  a  jury  may  find  that, 
merely  because  it  is  so  left  in  the  highway,, 
it  is  dangerous  and  a  temptation  or  entice- 
ment to  children  of  tender  years,  and  that 
the  natural  and  probable  result  of  their 
playing  with  it  will  be  an  injury  to  them.. 
Fitzgerald  v.  Rodgers,  58  App.  Div.  298,  68 
N.  Y.  Supp,  946. 

No  liability  arises  for  injury  to  an 
eight-year-old  boy,  caused  by  the  falling  of 
an  ornamental  urn  on  top  of  an  iron  street 
post  which  he  climbs  in  order  to  get  a  bet- 
ter view  of  a  parade.  Keegan  v.  Luzerne 
County,  8  Kulp,  160. 

A  city  is  not  liable  for  injury  to  a  six- 
year-old'  boy  who  goes  upon  a  wall  at  the 
side  of  a  street,  and,  while  walking  or  stand- 
ing thereon,  falls  into  an  area  on  the  other 
aide.  Clark  v.  Richmond,  83  Va.  355,  5  Am. 
St.  Rep.  281,  6  S.  E.  369.  Jt  was  urged  in 
this  case  that  it  was  negligence  in  the  cor- 
poration thus  to  leave  exposed,  without  bar- 
j  riers,  a  place  so  enticing  and  alluring  to- 
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HEXRY  E.  THOMPSON,  by  Next  Friend, 

V. 

BALTIMORE   &   OHIO   RAILROAD   COM- 
PANY,  Appt. 

(218   Pa.   444,   67   Atl.  768.) 

^esrlifcence  —  turntables    —    trespassing 
children  —  liability. 

A  railroad  company  owes  no  duty  to  a 
-trespassing  child  to  lock  or  guard  its  turn- 
tables, although  such  machines  are  calcu- 
lated to  allure  children  to  them  for  amuse- 
ment. 

(Mestrezat,  J.,  dissents.) 

(June  4,   1907.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  PleaR  No.  4 
for  Philadelphia  County  in  plaintifTs  fa- 
vor in  an  action  brought  to  recover  damage? 
for  persona]  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  B.  liinu,  for  appellant: 

An  owTier  of  a  turntable  owes  no  duty 
to  children  save  the  duty  owing  to  all 
trespassers. 

Gillis  v.  Pennsylvania  R.  Co.  59  Pa.  129, 
98  Am.  Dec.  317;  Gillespie  v.  McGowan, 
100  Pa.  144,  45  Am.  Rep.  365;  Klix  v.  Nie- 
man,  68  Wis.  271,  60  Am.  Rep.  8,54,  32  N. 
W.  223;  Overholdt  v.  Vieths,  93  Mo.  422,  3 
Am.  St.  Rep.  557,  6  S.  W.  74;   Hargreaves 


children,  but  the  court  said  that  the  obliga- 
tion of  municipal  corporations  to  erect  bar- 
riers around  areas  adjoining  or  extending  in- 
to its  sidewalks  or  highways  grew  out  of  the 
duty  which  rested  upon  them  to  maintain 
their  streets  and  sidewalks  in  safe  condition 
for  those  who  might  rightfully  use  them, 
•whether  they  were  grown  persons  or  chil- 
dren ;  but  this  dutj»  could  not  be  held  to  ex- 
tend to  the  protection  of  children  against 
every  sudden  freak  that  might  possess  them. 

Nor  is  a  properly-constructed  surface-wat- 
er drain  so  inviting  to  a  nine-year-old  child 
as  to  render  the  city  liable  for  his  drowning 
while  playing  in  the  drain  during  or  just 
after  a  verv  heaw  rain.  Rome  v.  Cheney. 
114  Ga.  194,  55  L.R.A.  221,  39  S.  E.  933. 

In  Jefferson  v.  Birmingham  R.  &  Electric 
Co.  116  Ala.  300,  38  L.R.A.  469,  67  Am.  St. 
Rep.  116,  22  So.  546.  it  was  said  that  a 
railroad  company  operating  cars  in  a  public 
street  could  not  be  held  liable  for  an  in- 
jury to  a  five-year-old  boy  trespasser  on  the 
cars,  on  the  theory  that  the  movement  of 
the  cars  in  the  street  was  attractive  to  chil- 
dren, and  would  naturally  cause  them  to 
desire  to  get  upon  them,  and  that  the  cars 
were  highly  dangerous  to  chidren  old 
enough  to  get  upon  them,  but  too 
young  to  appreciate  the  danger,  and  that  the 
company  failed  properly  to  tend  or  guard 
such  cars  while  they  were  being  so  operated. 

No  such  extraordinary  duty  is  imposed 
on  a  city  to  protect  travelers  from  a  pe- 
culiarly dangerous  precipice  or  embankment 
at  the  side  of  a  street  as  that  of  maintain- 
ing a  barrier  so  high  and  so  close  that  chil- 
dren cannot  find  ways  or  means  to  sur- 
mount it.  Lineburg  v.  St.  Paul,  71  Minn. 
245,  73  N.  W.  723. 

The  liability  of  a  city  is  coextensive  with  its 
duty  respecting  the  ordinary  use  of  the  high- 
way, but  it  cannot  be  extended  beyond  that 
limit  to  a  case  in  which  a  child  has  been  at- 
tracted by  machinery  employed  in  the  con- 
struction of  a  public  sewer,  and  thereby  in- 
duced to  climb  upon  or  over  the  barriers  or 
guards  into  the  excavation,  so  as  to  render 
it  liable  for  a  resulting  injury,  that  part  of 
the  street  being  closed  against  travel,  and 
guarded  against  accident  to  persons  in  the 
19L.R.A.(N.S.) 


ordinarv  use  of  the  street.    Hamilton  v.  De- 
troit, 105  Mich.  614,  63  N.  W.  511. 

In  Tighe  v.  Lowell.  119  Mass.  472,  it  was 
held  that  a  six-year-old  girl  using  the  high- 
way as  a  playground  could  not  recover  for 
injuries  received  by  falling  into  an  open 
ditch  excavated  for  a  sewer. 

e.  Unattractive  thing  in  attractive  place, 

A  distinction  may  be  made  between  a 
case  in  which  the  dangerous  thing  is  in  it- 
self attractive,  and  one  in  which  it  is  not 
of  itself  attractive,  but  is  located  in  an  at- 
tractive place.  If  the  attractive  nuisance 
doctrine  is  based  upon  sound  reasons,  it 
would  seem  that  it  ought  to  apply  as  well 
to  the  second  class  of  cases  as  to  the  first, 
but  the  courts  have  not  always  so  held.  In 
several  of  the  cases  where  this  point  might 
have  been  raised,  no  mention  was  made  of  it. 

In  Sevmour  v.  Union  Stock  Yards  &  Trans- 
it Co.  224  111.  579,  79  N.  E.  950.  the  court 
said  that  the  attractive  nuisance  cases  were 
divided  in  two  classes:  First,  where  the 
injury  resulted  from  some  dangerous  ele- 
ment, a  part  of  or  inseparably  connected 
with  the  alluring  thing  or  device, — ^as  in 
the  turntable  cases.  Second,  where  the  at- 
tractive device  or  thing  was  so  located  or 
situated  that,  in  yielding  to  its  allurement, 
the  child,  without  such  intervention  of  an- 
other element  as  broke  the  relation  of  cause 
and  effect,  was  brought  directly  in  contact 
with  a  danger  from  some  independent  source, 
which  occasioned  the  injury. 

The  fact  that  cross  steps  on  a  bridge  pier 
could  be  used  as  ladders,  and  the  fact  that 
pigeons  were  in  the  habit  of  rearing  their 
young  on  the  beams  and  around  the  top  of  the 
bridge,  rendering  the  bridge  a  place  attract- 
ive to  small  boys,  will  not  render  an  elec- 
tric power  company  liable  for  injury  to  a 
boy  who,  in  climbing  the  bridge,  comes  in 
contact  with  a  live  wire,  30  feet  above  the 
groimd,  and  is  thereby  hurt,  since  the  things 
that  constitute  the  attraction  were  features 
connected  with  the  river,  the  bridge,  and  the 
pigeons,  which  were  matters  for  the  exist- 
ence of  which  the  company  is  not  responsi- 
ble, and  the  accident  is  not  one  which  the 
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V.  Deacon,  25  Mich.  1 ;  Clark  v.  Manches- 
ter, 62  N.  H.  677;  Dobbins  v.  Missouri,  K. 
&  T.  R.  Co.  91  Tex.  60,  38  L.R.A.  573,  6(5 
Am.  St.  Rep.  856,  41  S.  W.  62;  Savannah, 
F.  &  VV.  R.  Co.  V.  Beavers.  113  Ga.  398,  54 
L.R.A.  314.  39  S.  E.  82;  Richards  v.  Con- 
nell,  45  Xeb.  467,  63  N.  W.  916;  Peters  v. 
Bowman,  116  Cal.  345,  56  Am.  St.  Rep. 
106.  47  Pac.  113,  508;  Grindley  v.  Mc- 
Koohnie.  163  Mass.  494,  40  N.  E.  764; 
^Valsh  V.  Fitchburg  R.  Co.  145  N.  Y.  310, 
HI  L.R.A.  724,  46  Am.  St.  Rep.  615,  39 
X.  E.  1068;  Walker  v.  Potomac,  F.  &  P.  R. 
<^o.  (Pannill  v.  Potomac,  F.  &  P.  R.  Co.) 
105  Va.  226,  4  L.R.A.(N.S.)  80,  115  Am. 
St.  Rep.  871.  53  S.  E.  113,  8  A.  &  E.  Ann. 
Cas.  862;  Delaware,  L.  &  W.  R.  Co.  v. 
Reich,   61   X.  J.  L.  635,  41  L.R.A.  831,   68 


Am.  St.  Rep.  727.  40  Atl.  682;  Turess  v. 
New  York,  S.  &  \V.  R.  Co.  61  X.  J.  L.  314, 
40  Atl.  614;  Daniels  v.  Xew  York  &  X.  E. 
R.  Co.  154  Mass.  349,  13  L.R.A.  248,  26 
Am.  St.  Rep.  253,  26  X.  E.  283;  Frost  v. 
Eastern  R.  Co.  64  N.  H.  220,  10  Am.  St. 
Rep.  396,  9  Atl.  790;  Paolino  v.  McKen- 
dall,  24  R.  L  432,  60  L.R.A.  133,  96  Am. 
St.  Rep.  736,  53  Atl.  268;  Ryan  v.  Towar, 
128  Mich.  463.55  L.R.A.  310,  92  Am.  St. 
Rep.  481,  87  X.  W.  644;  Bates  v.  Xashville, 
C.  &  St.  L.  R.  Co.  90  Tenn.  36,  25  Am.  St. 
Rep.  665,-  15  S.  W.  1069;  Cauley  v.  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  95  Pa.  398,  40 
Am.  Rep.  664;  Loomis  v.  Terry,  17  Wend. 
500,  31  Am.  Dec.  306;  Erickson  v.  Great 
Xorthern  R.  Co.  82  Minn.  60,  51  L.R.A. 
645,  83  Am.  St.  Rep.  410,  84  N.   W.  462; 


^-ompany  should  have  anticipated.  Graves  v. 
Washington  Water  Power  Co.  44  Wash.  675, 
11   L.R.A.  (N.S.)   452,  87  Pac.  956. 

An  electric  light  company  is  liable,  under 
"the  attractive  nuisance  doctrine,  for  main- 
taining defectively-insulated  wires  outside 
the  course  of  the  traveled  way,  on  a  viaduct 
in  a  city  street,  and  separated  therefrom  by 
a  balustrade  over  which  small  boys  are  in 
the  habit  of  climbing  and  going  close  to  the 
wires,  where  a  ten-year-old  boy  climbs  over 
the  railing,  and  comes  in  contact  wHh  a 
wire,  and  is  killed.  Consolidated  Electric- 
light  &  P.  Co.  V.  Healy,  65  Kan.  798,  70 
Pac.  884.  The  court  said  that  while  the 
-company  did  not  maintain  the  bridge  and 
the  railing  constituting  the  attractive  climb- 
ing place  ifor  boys,  and  it  might  be  that  its 
-wires  were  not  attractive  appliances,  still  it 
maintained  the  wires  in  such  immediate 
proximity  to  that  which  was  attractive  as 
-to  constitute  them  an  integral  part  of  the 
whole.  It  put  its  wires  within  the  attract- 
ive environment.  It  identified  itself  in  that 
way  with  the  attractive  place. 

It  is  not  negligence  for  a  lessee  to  main- 
tain an  unguarded  pile  of  hot  ashes  and 
<»inders  on  land  near  a  pond  which  is  attract- 
ive to  andisfrequently  visited  by  children  of 
■the  neighborhood,  so  as  to  render  him  lia- 
ble for  injury  to  a  four-year-old  boy  who  is 
burned  while  running  through  the  ashes  to 
reach  boys  fishing  in  the  pond,  where  the 
lessee  neither  creates  nor  maintains  the 
pond.  Smith  v.  Jacob  Dold  Packing  Co.  82 
Mo.  App.  9. 

A  railroad  company  w^hich  leases  part 
of  its  grounds  for  a  circus  is  not  liable  un- 
der the  turntable  doctrine  for  the  death  of 
a  boy  about  twelve  years  ^f  age,  who  makes 
a  sliort  cut  over  the  company's  switch  yards 
to  reach  the  show  grounds,  and  is  run  over 
by  one  of  the  company's  trains,  since  there 
is  nothing  dangerous  in  the  show  itself,  and 
the  boy's  injuries  are  not  occasioned  by  any- 
thing in  or  about  it.  Clark  v.  Xorthern  P. 
R.  Co.  29  Wash.  139,  59  L.R.A.  508,  69  Pac. 
6:J6. 

But  it  was  held  that  an  electric  light  com- 
pany is  liable  for  any  injury  received  by  a 
:tenyear-old  boy  who  climbs  a  small  tree 
J9L.R.A.(X.S.) 


with  low-hanging  branches  in  a  highway,  and 
comes  in  contact  with  an  uninsulated  live 
wire,  since  the  company  is  bound  to  take  no- 
tice of  the  habit  of  small  boys  of  climbing 
such  trees,  and  to  anticipate  such  an  acci- 
dent. Temple  v.  McComb  Citv  Electric  Light 
&  P.  Co.  89  Miss.  1,  II  L.R.A*(X\S.)  449,  119 
Am.  St.  Rep.  698,  42  So.  874,  10  A.  &  E. 
Ann.  Cas.  924. 

d.  Degree  of  care. 

In  jurisdictions  in  which  the  attractive 
nuisance  doctrine  is  adopted,  the  duty  im- 
posed upon  the  landowner  is  that  of  using 
reasonable  care  to  avoid  injury  to  children. 
Whether  he  has  done  so  depends,  of  course, 
upon  the  circumstances  of  each  case. 

Xothing  more  than  ordinary  or  reasonable 
care  is  required  of  persons  who  have  placed 
upon  their  own  premises  such  dangerous 
machinery  as  turntables, — attractive,  allur- 
ing, and  open  to  children  strictly  non  aui  ju- 
ris. Haesley  v.  Winona  &  St.  P.  R.  Co.  46 
Minn.  233,  24  Am.  St.  Rep.  224,  48  X.  W. 
1023. 

A  railroad  company  owes  no  duty  of  leav- 
ing cars  that  are  dangerous,  alluring,  and 
attractive  to  children  at  the  foot  of  an  in- 
cline instead  of  on  it,  so  that,  when  the 
brakes  are  unfastened,  propulsion  by  gravi- 
tation will  be  impossible:  and,  if  it  leaves 
them  on  the  descending  grade,  it  sufficiently 
performs  its  duty  when  it  causes  the  brakes 
to  be  set  so  securely  that  it  requires  the 
united  efforts  of  two  boys,  aged  eleven  and 
fifteen  years,  to  loosen  them.     Ibid. 

So,  if  the  negligence  charged  is  failure 
to  fence  dangerous  premises,  evidence  as  to 
the  impracticability  of  fencing  them  is  ad- 
missible. Overholt  v.  Vieths,  93  Mo.  422,  3 
Am.  St.  Rep.  557,  6  S.  W.  74. 

Whether  a  railroad  company  exercised  or- 
dinary care  in  keeping  a  temporary  turn- 
table fastening  fixture  fastened  while  the 
permanent  one  was  being  repaired,  so  as 
to  prevent  children  from  playing  with  the 
turntable,  and  being  injured  thereby,  was 
held  to  be  for  the  jurv,  in  Berg  v.  Minneapo- 
lis &  St.  L.  R.  Co.  95  Minn.  404,  104  X.  W. 
293,  5  A.  &  E.  Ann.  Cas.  375. 
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yard  at  night  through  an  open  gateway,  and 
while  standing  near  the  turntable,  with 
which  some  children  were  at  the  time  play 
ing,  was  struck  by  a  projecting  bar  which 
they  used  in  turning  it,  and  was  thrown  into 
the  pit  and  caught  between  the  wall  and  the 
turntable. 

The  principles  that  fix  the  relation  be- 
tween a  landowner  and  a  person  entering  on 
the  land  without  permission  were  fully  con- 
sidered in  Gillis  v.  Pennsylvania  R.  Co.  59 
Pa.  129,  98  Am.  Dec.  317,  a  case  in  which  the 
plaintiff  was  injured  by  the  breaking  down 
of  a  station  platform  on  which  he  was  stand- 
ing, from  mere  curiosity,  to  witness  the  ap- 
proach of  a  train.  It  was  there  held  that  the 
permissive  use  of  the  platform  by  persons 
not  having  business  with  the  company  im- 
posed on  it  no  liability  for  defects  in  con- 
struction, and  that  a  person  using  the  privfcte 
property  of  another  by  permission  or  suffer- 
ance, takes  upon  himself  the  risks  incident  to 
it.  It  was  said  in  the  opinion  by  Sharswood. 
J. :  "It  will  appear  on  an  examination  of  the 
interesting  and  elaborate  discussion  in  the 
English  courts  of  the  question  whether  an 
action  could  be  supported  by  such  a  tres- 
passer for  personal  harm  occasioned  by  a 
'  spring  gun,  mantrap,  or  dogspike,  set  on  the 
grounds  of  the  defendant,  in  which  it  was 
determined  that,  where  there  was  no  proper 
warning  given,  such  an  action  well  lies;  that 
it  rested  mainly  on  the  ground  that  a  man 
cannot  lawfully  do  indirectly  that  which  it 
is  unlawful  for  him  to  do  directly.  He  can- 
not shoot  or  maim  or  set  a  ferocious  dog  up- 
on a  mere  trespasser.  He  shall  not  there 
place  a  concealed  machine  where  it  will  be 
likely  to  do  the  same  thing,  or  let  such  a  dog 
loose  in  his  grounds  without  warning. 
Deane  v.  Clayton,  7  Taunt.  .489:  Ilott  v. 
Wilkes,  3*  Barn.  &  Aid.  304;  Bird  v.  Hol- 
brook,  4  Bing.  628.  It  is,  however,  equally 
well  settled  that  the  owner  of  property  is 
not  liable  to  a  trespasser,  or  to  one  who  is 
on  it  by  mere  permission  or  sufferance,  for 
negligence  of  himself  or  servants,  or  for 
that  which  would  be  a  [public]  nuisance 
if  it  were  in  a  public  street  or  common 
where  all  persons  had  a  legal  right  to  be 
without  question  as  to  their  purpose  or 
business."  In  Gramlich  v.  Wurst,  86  Pa. 
74,  27  Am.  Rep.  684,  a  contractor,  who  was 
in  exclusive  possession  of  land  for  the 
purpose  of  carrying  out  his  contract,  had 
caused  an  excavation  to  be  made,  and  had 
left  it  unguarded  at  night.  A  person  cross- 
ing the  land  fell  into  the  excavation  and 
was  killed.  In  the  opinion  denying  the 
right  to  recover,  it  was  said:  **The  law 
fully  recognizes  the  right  of  him  who,  hav- 
ing the  dominion  of  the  soil,  without 
malice  does  a  lawful  act  on  his  own  prem- 
ises, and  leaves  the  consequences  of  an  act 
thereby  happening  where  they  belong, — up- 
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on  him  who  has  wandered  out  of  his  way, 
though  he  may  have  been  guilty  of  no  n«»«»- 
ligence  in  the  ordinary  acceptation  of  the 
term."  In  Gillespie  v.  McGowan.  100  Pa. 
144,  45  Am.  Rep.  365,  a  child  under  eight 
years  of  age  was  drowned  in  an  abandoned 
well,  80  feet  from  a  city  highway,  in  an 
uninclosed  lot  which  was  a  place  of  re?v>rt 
in  hot  weather.  The  instruction  to  the 
jury  that  "the  true  principle  which  must 
be  applied  to  a  case  of  this  kind  is  this: 
The  owner  of  premises  in  the  neighborhood 
of  a  populous  city,  and  opening  on  a  public 
higliway,  must  so  use  them  as  to  protect 
those  who  stray  upon  them," — ^was  express- 
ly disapproved,  and  the  judgment  for  the 
plaintiff  was  reversed.  In  Baltimore  &  O. 
R.  Co.  v.  Schwindling,  101  Pa.  258,  47  Am. 
Rep.  706,  a  boy  under  six  years  of  age  went^ 
for  his  own  amusement,  on  the  platform  of 
a  railroad  station  to  observe  an  approach- 
ing train,  and  was  struck  by  an  iron  step 
which  was  bent  and  projected  a  few  inches 
from  the  car.  A  judgment  for  the  plaintiff 
was  reversed  on  the  ground  that  the  com- 
pany owed  him  no  duty  of  protection  under 
the  circumstances.  This  principle  has  been 
applied  in  a  variety  of  cases  of  trespass  by 
children.  In  Rodgers  v.  Lees,  140  Pa,  475. 
12  L.R.A.  216,  23  Am.  St.  Rep.  250.  21  Atl. 
399,  it  was  applied  in  a  case  where  a  child 
took  hold  of  a  chain  which  was  a  part  of  a 
hoisting  apparatus  and  was  over  a  side- 
walk outside  of  the  building  line:  in  Moore 
V.  Pennsylvania  R.  Co.  99  Pa.  301,  44  Am. 
Rep.  106,  where  a  boy  was  walking  along 
the  tracks  of  a  railroad  on  the  outer  ends 
of  the  sleepers,  and  was  injured  by  a  pass- 
ing train;  in  Oil  City  &  P.  Bridge  Co.  v. 
Jackson,  114  Pa.  32i,6Atl.  128.  where  a 
boy,  in  crossing  a  bridge,  walked  on  a  ga» 
pipe,  5  inches  in  diameter,  and  fell  through 
an-  opening  in  the  floor.  Of  Hydraulic  Works 
Co.  v.  Orr,  83  Pa.  332,  relied  on  by  the 
plaintiffs,  it  has  often  been  said  that  it  is 
authority  for  its  own  facts;  and,  as  far  a* 
it  appears  to  sanction  the  doctrine  that  a 
child  cannot  be  treated  as  a  trespas^^^r.  it 
has  been  expressly  overruled.  See  Gillespie 
v.  McGowan  and  Rodgers  v.  Lees,  supra.  In 
the  first  of  these  cases  it  was  said:  *"In 
Hydraulic  Works  Co.  v.  Orr,  there  was  a 
recklessness  that  may  be  said  to  partake  of 
the  nature  of  wantonness;  and  it  is  only 
upon  this  principle  that  judgment  can  be 
logically  sustained."  In  Duffy  v.  Sable 
Iron  Works,  210  Pa.  326,  59*  Atl.  1100, 
an  open  vat,  into  which  hot  tar  and  grease 
were  run.  had  been  placed  in  an  open  space 
so  near  the  line  of  the  street  that  a  child 
might  unconsciou«<ly  walk  into  it.  In  Rach- 
mel  v.  Clark,  205  Pa.  314,  62  L.R.A.  959. 
54  Atl.  1027,  the  defendants  had  used  for 
storage  the  sidewalk  of  a  street  in  connec- 
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Hon  with  an  open  paved  space  in  front  of 
their  building,  separated  from  the  street 
only  by  an  imaginary  line.  The  negligence 
was  in  placing  on  a  public  way,  where  all 
persons  had  a  right  to  be,  a  slab  of  slate  in 
such  a  position  that  the  touch  of  a  child's 
hand  would  cause  it  to  fall. 

The  fact  that  the  person  injured  was  a 
child  makes  no  difference,  unless  there  was 
negligence.  The  plaintiff's  youth  relieves 
him  of  the  charge  of  contributory  negli- 
gence, but  it  does  not  give  rise  to  an  im- 
putation of  negligence  on  the  part  of  the 
defendant.  He  was  where  he  had  no  right 
to  be,  on  the  property  of  the  defendant, 
"which  it  was  using  in  a  lawful  manner  for 
a  lawful  purpose  in  the  conduct  of  its  busi- 
ness. It  owed  him  the  duty  not  to  injure 
him  intentionally,  but  it  was  under  no  duty 
actively  to  take  care  of  him,  either  by  keep- 
ing him  out  of  the  yard,  or  by  protecting 
him,  after  he  had  entered  it,  from  his  own 
acts  or  the  acts  of  others  who,  like  him, 
had  entered  without  permission.  There 
was  no  negligence  unless  there  was  breach 
of  duty.  There  was  no  breach  of  a  duty 
owing  an  adult.  An  owner  of  land  is  not 
liable  for  its  condition  to  an  adult  who  en- 
ters without  permission.  Unless  a  different 
standard  of  duty  is  to  be  established  as  to 
a  child,  there  was  no  liability  in  this  case. 

Whether  an  owner  of  land  who  makes 
changes  on  it  in  the  course  of  its  beneficial 
use,  which  tend  to  attract  children,  and  to 
expose  them  to  danger,  is  under  a  duty  to 
take  special  precautions  for  their  safety,  is 
a  question  on  which  there  is  a  conflict  of  au- 
thority. That  such  a  duty  exists  has  been 
aserted  in  some  jurisdictions  and  denied  in 
others.  ^The  earlier  cases  on  the  subject  fol- 
lowed Sioux  City  &  P.  R.  Co.  v.  Stout,  17 
Wall.  657,  21  L.  ed.  745,  but  the  tendency 
of  the  later  decision  is  decidedly  against  the 
imposition  of  such  a  duty.  Some  of  the 
courts  that  adopted  the  ruling  in  Sioux 
City  &  P.  R.  Co.  V.  Stout  have  since  repu- 
diated it,  and  others  have  followed  it  with 
hesitation,  or  have  limited  its  application 
to  a  particular  class  of  improvements.  The 
establishment  of  such  a  duty  would  create 
a  restraint  which,  in  some  cases,  would 
amount  to  a  prohibition,  upon  a  mode  of 
beneficial  use  of  land,  for  the  protection  of 
intruders  and  intermeddlers.  It  is  difficult 
to  see  any  ground  upon  which  such  a  duty 
can  be  placed.  An  owner  is  not  liable  for 
leaving  his  land  in  it«  natural  shape.  Why 
should  he  be  held  liable  for  placing  struc- 
tures upon  it  which  are  harmless  in  them- 
selves and  are  necessary  for  the  lawful  use 
he  wishes  to  make  of  it?  It  cannot  be  said 
that  he  invites  or  allures  children,  because 
no  such  intention  in  fact  exists;  nor  that  he 
sets  a  trap  for  the  innocent  and  unwary. 
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The  law  does  not  impose  a  duty  upon  the 
landowner  to  take  special  precautions  for  a 
class  of  persons, — a  doctrine  which,  if  car- 
ried to  its  logical  conclusion,  would,  as  was 
said  in  Gillespie  v.  McGowan,  100  Pa.  144, 
45  Am.  Rep.  365,  "charge  the  duty  of  the 
protection  of  children  upon  every  member  of 
the  community  except  their  parents."  In 
Delaware,  L.  &  W.  R.  Co.  v.  Reich,  61  N.  J. 
L.  635,  41  L.R.A.  831,  68  Am.  St.  Rep.  727^ 
40  Atl.  682,  it  was  said  by  Gummere,  J.: 
"The  viciousness  of  the  reasoning  which 
fixes  liability  upon  the  landowner  because 
the  child  is  attracted  lies  in  the  assumption 
that  what  operates  as  a  temptation  to  a 
person  of  immature  mind  is,  in  effect,  an 
invitation.  Such  an  assumption  is  not  war- 
ranted." If  the  standard  of  duty  contended 
for  is  set  up,  it  will  be  an  exception  to  the- 
general  rule,  and  a  wide  and  dangerous  ex- 
tension of  the  liability  governing  the  owner- 
ship of  property.  Where  it  would  logically 
end  it  is  difficult  to  determine.  As  was  sug- 
gested in  Gillespie  v.  McGowan,  supra,  it 
might  make  it  "the  duty  of  the  owner  of  a 
fruit  tree  to  cut  it  down  because  a  boy  tres- 
passer may  possibly  fall  from  its  branches.*' 
In  the  opinion  in  Turess  v.  New  York,  S.  & 
W.  R.  Co.  61  N.  J.  L.  314,  40  Atl.  614.  it 
was  said  by  Magie,  Ch.  J.:  "It  is  obvious 
that  the  principle  on  which  the  rule  rests, 
if  sound,  must  be  applicable  more  widely 
than  merely  to  railroad  companies  and  the 
turntables  maintained  by  them.  It  would 
require  a  similar  rule  to  be  applied  to  all 
owners  and  occupiers  of  land  in  respect  to 
any  structure,  machinery,  or  implement 
maintained  by  them  thereon,  which  possesses 
a  like  attractiveness  and  furnishes  a  like 
temptation  to  young  children.  He  who- 
erects  a  tower  capable  of  being  climbed,  and 
maintains  thereon  a  windmill  to  pump  wa- 
ter to  his  buildings;  he  who  leaves  his 
mowing  machine  or  dangerous  agricultural 
implements  in  his  field  after  his  day's  work; 
he  who  maintains  a  pond  in  which  boys  may 
swim  in  summer  or  on  which  they  may  skate 
in  winter — would  seem  to  be  amenable  to 
this  rule  of  duty."  The  doctrine  of  the  so- 
called  turntable  cases  has  been  disapproved 
in  Walsh  V.  Fitchburg  R.  Co.  145  N.  Y.  301,. 
27  L.R.A.  724,  45  Am.  St.  Rep.  615,  39  N.  E» 
1068:  Walker  v.  Potomac,  F.  &  P.  R.  Co. 
(Pannill  v.  Potomac.  F.  &  P.  R.  Co.)  10i> 
Va.  226,  4  L.R.A.  (N.S.)  80,  115  Am.  St. 
Rep.  871,  53  S.  E.  113.8  A.  &  E.  Ann.  Cas. 
862;  Delaware,  L.  &  W.  R.  Co.  v.  Reich, 
supra:  Daniels  v.  New  York  &  N.  E.  R.  Co. 
154  Mass.  349,  13  L.R.A.  248,  26  Am.  St. 
Rep.  253,  28  N.  E.  283 ;  Frost  v.  Eastern  R. 
Co.  64  N.  H.  220,  10  Am.  St.  Rep.  396,  9 
Atl.  700;  Paolino  v.  McKendall,  24  R.  I. 
432.  60  L.R.A.  133,  96  Am.  St.  Rep.  736, 
53  Atl.  268;  Ryan  v.  Towar,  128  Mich,  463, 
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56  L.R.A.  310,  92  Am;  St.  Rep.  481,  87 
N.  W.  644;  Dobbins  v.  Missouri,  K.  &  T. 
R.  Co.  91  Tex.  60,  38  L.R.A.  673,  66  Am.  St. 
Rep.  866,  41  S.  W.  62;  Ritz  v.  Wheeling,  46 
W.  Va.  262,  43  L.R.A.  148,  31  S.  E.  993; 
and  in  many  other  cases.  The  doctrine  is  a 
sweeping  innovation  on  the  settled  common- 
law  rule  that  a  landowner  is  not  liable  for 
the  condition  of  his  premises  to  one  who  en- 
ters them  without  permission.  We  are  of 
opinion  that  it  is  not  sound  in  principle,  and 
that  it  cannot  be  sustained. 

The  judgment  is  reversed,  and  judgment  is 
now  entered  for  the  defendant. 

Mestrezat,  J.,  dissenting: 

Few,  if  any,  more  important  cases  have 
been  considered  and  determined  than  the 
one  now  presented  for  the  decision  of  this 
-court.  Especially  is  the  doctrine  announced 
far-reaching  and  important  to  the  multitude 
of  people  who  live  in  the  congested  districts 
of  the  cities  of  the  commonwealth.  It  takes 
from  them  a  protection  which  has  hereto- 
fore been  accorded  in  all  jurisdiction  where 
the  life  of  a  child  is  of  greater  importance 
than  any  commercial  interest.  It  completely 
destroys  the  maxim,  Sic  utere  tuo  ut  alien- 
urn  non  Iwdas,  which  for  centuries  has  pro- 
tected the  weak  against  the  strong,  the  homes 
of  the  humblest  against  the  encroachments  of 
the  highest.  It  gives  to  an  individual  or  a 
corporation  the  right  to  erect  upon  his  prem- 
ises in  the  most  densely  populated  part  of 
the  city  of  Philadelphia  any  machine  or 
•structure  whatever  which  he  deems  necessary 
for  carrying  on  his  business,  although  such 
machine  or  structure  may  be  so  placed  as  to 
menace  the  life  of  every  child  in  the  neigh- 
"borhood.  It  establishes  a  principle,  as  I 
•conceive,  unsupported  by  reason,  unsustained 
by  the  best  judicial  thought  of  this  country, 
and  one  so  appalling  that  sooner  or  later,  if 
enforced  by  this  court,  must  result  in  legis- 
lative action.  It  cannot  be  that  the  people 
of  this  commonwealth  will  submit  to  a  doc- 
trine that  declares  that  a  child  whose  tender 
years  deprive  him  of  protection  becomes  a 
trespasser  and  without  the  pale  of  the  law 
when  he  is  attracted  to  the  premises  of  an- 
other by  an  object,  erected  thereon  by  the 
owner,  which  appealsf  to  the  childish  in- 
stinct, and  by  which  he  is  injured  or  killed. 
The  question  involved  in  this  case  is  not  a 
new  one  either  here  or  in  many  other  juris- 
dictions. It  is  attempted  in  the  opinion  to 
•show  that  the  principle  announced  by  the 
majority  of  the  court  is  the  law  in  many 
jurisdictions,  including  our  own.  and  that 
the  contrary  doctrine  is  a  sweeping  innova- 
tion on  the  settled  common-law  rule  that  a 
landowner  is  not  liable  for  the  condition  of 
his  premises  to  one  who  enters  without  per- 
mission. I  do  not  agree  with  either  of  these 
oonclusions.  On  the  contrary,  while  the 
19L.R.A.(N.S.) 


right  of  the  child  to  be  protected  under  the 
circumstances  of  this  case  hiis  been  attacked, 
yet  with  deference  I  subniit  that  the  weighi 
of  judicial  decisions  and  of  text-book  au- 
thority is  overwhelmingly  against  the  doc- 
trine announced  in  the  majority  opinion. 

A  half  century  ago,  this  court,  in  the  ca«< 
of  Rauch  V.  Lloyd,  31  Pa.  358,  72  Am.  Dec. 
747,  approved  the  principle  announced  intbf 
leading  English  case  of  Lynch  v.  Nurdin,  1 
Q.  B.  29,  and  refused  to  follow  the  contrary 
doctrine  adopted  in  New  York  and  one  or 
two  other  states.  Mr.  Justice  Woodward, 
speaking  for  the  court,  said  (pa^  370  of 
31  Pa.):  "But  that  the  .same  rule  shouM 
not  be  applied  to  a  child  of  tender  years 
was  so  successfully  demonstrated  by  Lord 
Denman  in  Lynch  v.  Nurdin,  I  Q.  B.  30,  and 
by  Chief  Justice  Red  field  in  Robinson  v. 
Cone,  22  Vt.  224,  64  Am.  Dec.  67,  that  I 
shall  content  myself  with  referring  to  their 
reasonings.  Nor  am  I  unmindful  of  thp 
counter  current  of  authorities  in  New  York 
.  .  .  but  the  preponderance  of  both  rea- 
son and  authority  will  be  found  favorable  to 
the  two  adjudications  first  named.  That 
every  case  is  to  be  determined  by  its  owe 
circumstances,  and  that  children  are  to  be 
held  responsible  only  for  the  discretion  of 
children  seem  self-evident  propositions.  A 
blind  man  is  not  bound  to  see,  a  deaf  man 
to  hear,  nor  a  lunatic  to  reason;  and  yet 
they  have  a  right  to  redress  for  injuries  in- 
flicted by  the  negligence  of  others.  Children 
of  tender  age  are  not  responsible  to  the  law. 
either  criminally  or  civilly,  and  that  for 
want  of  discretion."  It  was  there  held  that, 
where  a  child  of  tender  years  attempted  to 
pass  under  a  train  of  railroad  cars,  negli- 
gently left  standing  on  the  crossing  of  a 
public  street,  and  by  which  he  was  injured, 
the  owners  of  the  cars  were  liable:  but,  un- 
der similar  circumstances,  they  would  not 
have  been  liable  if  an  adult  had  been  in- 
jured. In  Gillis  V.  Pennsylvania  R.  Co.  59 
Pa.  129.  98  Am.  Dec.  317,  relied  on  to  sus- 
tain the  position  of  the  majority  of  the 
court  in  the  present  case,  Mr.  Justice  Shars- 
wood,  delivering  the  opinion,  declared  the 
doctrine  of  Lynch  v.  Nurdin  still  to  be  the 
law,  saying  (page  142  of  59  Pa.) :  "No  ref- 
erence is  made  in  the  opinion  [he  referred 
to]  to  Lynch  v.  Nurdin,  I  Q.  B:  29,  a  deci- 
sion much  controverted,  but  one  which  has 
stood  its  ground." 

In  Hydraulic  Works  Co.  v.  Orr.  83  Pa. 
332,  a  child  six  years  old,  while  at  play, 
strayed  from  the  street,  through  an  open 
gate,  into  an  alley,  and  was  killed  by  a  fall- 
ing platform  24  feet  from  the  street,  which 
was  raised  and  lowered  in  receiving  anJ 
shipping  goods.  At  the  entrance  to  the 
alley,  where  it  abutted  on  the  street,  was 
a    gate    which    was    posted    "Private"    and 
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**Xo  admittance."  The  gate  was  frequent- 
ly open,  although  the  employees  of  the 
factory  which  adjoined  the  alley  were  in- 
structed to  keep  it  shut.  The  father  and 
mother  of  the  child  brought  an  action 
to  recover  damages  for  his  death,  on  the 
gfTound  that  the  defentant  was  guilty  of 
negligence  in  respect  to  the  condition  or 
character  of  the  platform,  and  in  not  keep- 
ing the  gate  fronting  on  the  street  closed. 
There  was  a  verdict  and  judgment  for  the 
plaintiffs,  which  were  sustained  by  this 
court.  It  was  there  held,  in  the  language 
of  the  syllabus,  that  while  it  is  true,  in 
general,  that  where  no  duty  is  owed  no 
liability  arises,  this  rule  varies  with  cir- 
cumstances; and  where,  therefore,  an  own- 
er has  reason  to  apprehend  danger  from 
the  peculiar  situation  of  his  property  and 
its  openness  to  accident,  the  question  of 
duty  then  becomes  one  for  a  jury,  to  be 
determined  upon  all  its  facts  of  the  prob- 
ability of  danger  and  the  grossness  of  the 
act  of  imputed  negligence.  Chief  Justice 
Agnew  delivered  the  opinion,  and  in  part 
said  (page  336) :  "Now,  can  it  be  right- 
eously said  that  the  owner  of  such  a  danger- 
ous trap,  held  by  no  fastening,  so  liable  to 
drop,  so  near  a  public  thoroughfare,  so  of- 
ten open  and  exposed  to  the  entries  of  per- 
sons on  business,  by  accident,  or  from  curi- 
osity, owes  no  duty  to  those  who  will  be 
probably  there?  The  common  feeling  of 
mankind,  as  well  as  the  maxim,  jSftc  utere 
ttio  ut  alienum  non  Icedaa,  must  say  this 
cannot  be  true, — that  this  spot  is  not  so  pri- 
vate and  secluded  as  that  a  man  may  keep 
dangerous  pits  or  deadfalls  there  without  a 
breach  of  duty  to.  society.  On  the  contrary, 
the  mind,  impelled  by  the  instincts  of  the 
heart,  sees  at  once  that  in  such  a  place,  and 
under  these  circumstances,  he  had  good  rea- 
son to  expect  that  one  day  or  other  some- 
one, probably  a  thoughtless  boy  in  the.  buoy- 
ancy of  play,  would  be  led  there,  and  in- 
jury would  follow,— especially,  too,  when 
prompted  by  knowledge  that  a  fastening  was 
needed.  Perhaps  the  best  monitor  in  such  a 
case  is  the  conscience  of  one  who  feels,  in 
his  dreadful  recollection,  the  crushing  sense 
that  he  had  left  such  an  engine  of  ill  to  take 
the  life  of  an  innocent  child."  Mr.  Justice 
Paxson  disagreed  with  the  views  expressed 
in  the  opinion  of  the  chief  justice,  and  noted 
his  dissent  on  the  record. 

Hydraulic  Works  Co.  v.  Orr  has  been  fol- 
lowed and  approved  by  this  court  in  all  the 
cases  on  the  subject,  if  we  except  some  dicta 
used  in  the  opinions,  in  one  or  two  cases. 
In  Gramlich  v.  Wurst,  86  Pa.  74,  27  Am. 
Rep.  684,  Mr.  Justice  Woodward,  delivering 
the  opinion,  and  speaking  of  Hydraulic 
Works  Co.  V.  Orr,  says  (page  80  of  86  Pa.)  : 
"No  cause  was  ever  more  justly  decided.  It 
was  the  case  suggested  by  Baron  Martin  in 
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Hardcastle  v.  South  Yorkshire  R.  &  R.  D.  Co. 
4  Hurl  St  &  N.  67,  of  a  dangerous  appliance 
adjoining  a  public  way.  The  children  were 
trespassers,  certainly,  but  then  they  were 
children;  and  the  defendants  were  bound  to 
have  regard  for  the  reckless  and  thoughtless 
traits  of  childhood.  .  .  .  Even  a  tres- 
passer may  have  redress  for  negligent  inju- 
ries inflicted  upon, him.  .  .  .  Hydraulic 
Works  Co.  V.  Orr  rested  on  principles  and 
precedents  that  sustained  it  amply,  but 
which  have  no  application  here."  Schill- 
ing V.  Abernethy,  112  Pa.  437,  66  Am.  Rep. 
320,  3  Atl.  792,  quotes  from  and  follows 
Hydraulic  W^orks  Co.  v.  Orr.  Mr.  Justice 
Gordon,  delivering  the  opinion,  said  (page 
442  of  112  Pa.):  "We  there  held  [Hydrau- 
lic Works  Co.  V.  Orr]  that  circumstances 
may  beget  duties  which,  under  ordinary 
circumstances,  cannot  be  implied,  and  that, 
when  such  circumstances  are  shown  to 
exist,  the  question  arising  therefrom  is 
not  for  the  court,  but  for  the  jury.  .  .  . 
Whether,  then,  the  owner  of  these  prem- 
ises [in  the  case  being  decided],  under  the 
circumstances  made  apparent  by  the  evi- 
dence, was  or  was  not  justified  in  main- 
taining such  a  deadfall  as  this  bowing 
wall  along  the  side  of  this  passageway, 
was  surely  a  question  for  the  jury,  and  one 
that  could  not  lawfully  have  been  with- 
drawn from  the  consideration  of  that 
body."  In  Biddle  v.  Hestonville,  M.  &  F. 
Pass.  R.  Co.  112  Pa.  551,  4  Atl.  485,  Hy- 
draulic Works  Co.  V.  Orr  is  quoted  with 
approval  in  the  opinion,  which  concludes 
as  follows  (page  554  of  112  Pa.):  "It 
is  very  true  .  .  .  extra  precautions 
are  not  required  in  anticipation  of  the  in- 
trusions of  trespassers,  even  though  they 
be  childre/i;  but,  when  they  do  so  intrude, 
and  are  known  to  be  in  an  improper  place, 
they  must  not  be  so  wholly  neglected  as 
to  endanger  their  lives  or  limbs.  Any  other 
doctrine  would  so  illy  accord  with  Chris- 
tain  civilization  as  to  render  its  mainte- 
nance impossible." 

In  Arnold  v.  Pennsylvania  R.  Co.  115 
Pa.  135,  2  Am.  St.  Rep.  542,  8  Atl.  213. 
Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745,  the  first  of  the  turn- 
table cases,  is  cited  with  approval,  and  the 
principle  there  decided  is  stated  in  the  fol- 
lowing quotation  (page  140  of  116  Pa.): 
"Whilst  a  railway  company  is  not  bound  to 
the  same  degree  of  care  in  regard  to  mere 
strangers  who  are  unlawfully  upon  its 
premises  that  it  owes  to  a  passenger,  it 
is  nevertheless  not  exempt  from  responsi- 
bility to  such  strangers  for  injuries  aris- 
ing from  its  negligence  or  from  its  tor- 
tious acts."  The  opinion  of  this  court 
then  continues:  "This  same  doctrine  has 
been  approved  by  our  own  authorities, 
inter  alia,  in  the  cases  of  Pennsylvania.  Co. 
74 


1170 


PENNSYLVANIA   SUPREME    COURT. 


JUJCEr 


V.  Tooraey,  91  Pa.  256;  Pennsylvania  R. 
Co.  V.  Lewis,  79  Pa.  33;  Hydraulic  Works 
Co.  V.  Orr,  83  Pa.  332;  Philadelphia  & 
R.  R.  Co.  V.  Hummell,  44  Pa.  375,  84  Am. 
Dec.  457;  and  Biddle  v.  Hestonville,  M.  &. 
F.  Pass.  R.  Co.  supra."  In  Corbin  v.  Phila- 
delphia, 195  Pa.  461,  49  L.R.A.  716,  78 
Am.  St.  Rep.  825,  45  Atl.  1070,  decided  in 
1900,  Hydraulic  Works  Co.  v.  Orr  is  cited 
viiih  approval,  and  Mr.  Justice  Brown, 
ppeaking  for  the  court,  quotes  two  thirds 
of  the  opinion  in  that  case,  including  the 
strong  and  emphatic  language  used  by  Mr. 
Justice  Agnew.  In  Rachmel  v.  Clark,  205 
Pa.  314,  62  L.R.A.  959,  54  Atl.  1027,  de- 
cided in  1903.  Hydraulic  Works  Co.  v.  Orr 
was  cited  with  approval,  and  Chief  Justice 
Agnew's  opinion  was  quoted  in  part  as 
follows  (page  319  of  206  Pa.):  "Duties 
arise  out  of  circumstances.  Hence,  where 
the  owner  has  reason  to  apprehend  danger, 
owing  to  the  peculiar  situation  of  his  prop- 
erty and  its  openness  to  accident,  the  rule 
will  vary.  The  question  then  becomes  one 
for  a  jury,  to  be  determined  upon  all  its 
facts,  of  the  probability  of  danger  and  the 
grossness  of  the  act  of  imputed  negligence." 

Duffy  V.  Sable  Iron  Works,  210  Pa.  326, 
69  Atl.  1100,  was  decided  by  this  court 
about  two  and  one-half  years  ago,  and  is 
the  last  expression  of  opinion  by  this  court 
on  the  subject.  The  opinion  was  written 
by  Mr.  Justice  Thompson,  who  cites  with 
approval  and  quotes  from  Hydraulic  W'orks 
Co.  V.  Orr.  In  his  opinion,  alluding  to 
some  of  the  attacks  made  upon  Hydraulic 
Works  Co.  V.  Orr,  he  says  (page  331  of 
210  Pa.):  "It  is  difficult  to  understand 
w^hy  this  case  has  become  like  a  shuttle- 
cock in  battledore,  to  be  pitched  up  and 
down.  The  boy  in  that  case  was  six  years 
old,  and  while  playing  in  the  street  strolled 
into  the  alley,  when  the  gates  were  open, 
and  while  there  the  platform  fell  upon 
him.  The  facts  were  submitted  to  the 
jury,  and  the  verdict  was  in  favor  of  the 
plaintiff  below."  Justice  Thompson  then 
quotes  that  part  of  the  opinion  in  Schill- 
ing V.  Abernathy,  supra,  which  approves 
Hydraulic  Works  Co.  v.  Orr. 

It  will  therefore  be  observed  that  from 
1877,  the  year  in  which  Hydraulic  Works 
Co.  V.  Orr  was  decided,  until  1904,  the 
principle  announced  in  that  case  has  been 
recognized  and  approved  time  and  again 
by  this  court.  It  is  claimed,  however,  in 
the  majority  opinion  in  the  case  at  bar. 
that  certain  decisions  of  this  court  have 
practically  overruled  Hydraulic  Works  Co. 
V.  Orr.  We  will  briefly  refer  to  these 
cases.  The  first  case  is  Gramlich  v.  Wurst. 
from  which  we  have  already  made  a  quo- 
tation which  shows  that  it  sustains  Hy- 
draulic Works  Co.  V.  Orr.  Gillespie  v.  Mc 
Gowan,  100  Pa.  144,  46  Am.  Rep.  365,  is- 
19L.R.A.(N.S.) 


cited  in  the  majority  opinion  as  sustain- 
ing its  position.  There  the  nearest  paved 
highway  ran  300  feet  from  the  place  of 
the  accident,  and  the  nearest  road  was 
about  80  feet  There  were  houses  about 
300  feet  ofl[,  but  the  built-up  part  of  the 
city  was  nearly  one-half  mile  distant. 
The  facts,  therefore,  are  not  similar  to 
those  in  Hydraulic  Works  Co.  v.  Orr.  or 
to  those  in  the  case  at  bar.  It  is  impor- 
tant, in  considering  the  Gillespie  Case.  tf> 
note  the  fact  that  the  opinion  was  wriit»^n 
by  Mr.  Justice  Paxson,  who  had  dissent«-il 
in  Hydraulic  Works  Co.  v.  Orr.  It  will 
be  observed  throughout  his  opinion  that  be 
reflects  upon  this  latter  case  by  the  u-se 
of  certain  dicta  which  should  have  had  nr> 
place  in  the  decision.  This  was  the  first 
opportunity  the  learned  justice  had  after 
dissenting  in  Hydraulic  Works  Co.  v.  Orr 
to  get  his  views  in  a  majority  opinion. 
In  Duffy  V.  Sable  Iron  Works,  supra,  re- 
ferring to  a  dictum  of  Justice  Paxson  in 
the  Gillespie  Case,  Justice  Thompson, 
speaking  for  this  court,  says  (page  331  of 
210  Pa.)  :  "A  dictum  occurs  in  Gillespie  v. 
McGowan,  supra,  that  Hydraulic  Works 
Co.  V.  Orr,  supra,  was  in  direct  conflict 
with  Gramlich  v.  Wurst,  86  Pa.  74,  27  Am. 
Rep.  684;  but  an  examination  of  that  case 
wi]^l  show  that  the  deductions  leading  to 
such  dictum  are  not  warranted,  and  that 
the  case  rested  upon  well-defined  and  set- 
tled principles." 

In  Rodgers  v.  Lees,  140  Pa.  475.  12 
L.R.A.  216,  23  Am.  St.  Rep.  250.  21  Atl. 
399,  Mr.  Justice  Green  wrote  the  opinion, 
and  Mr.  Justice  Clark  dissented.  The  ma- 
jority opinion  in  that  case  distinguishet 
Hydraulic  Works  Co.  v.  Orr.  It  is  true 
that,  in  his  opinion,  Mr.  Justice  Green 
quotes  some  dicta  from  the  opinion  in  Gil- 
lespie V.  McGowan,  which  reflects  iipon 
Hydraulic  Works  Co.  v.  Orr;  but  it  should 
be  noted  that  the  dicta  are  the  words  of 
Mr.  Justice  Paxson,  who  had  dissented  in 
the  Hydraulic  Works  Case,  and  also  that 
they  were  obiter  and  not  necessary  to  the 
decision  of  the  Rodgers  Case.  It  will  there- 
fore be  observed  that  the  cases  upon  which 
the  majority  opinion  relies  to  overthrow 
the  doctrine  announced  in  Hydraulic  Works 
Co.  V.  Orr  cannot  be  regarded  as  sustain- 
ing the  position,  in  view  of  the  numerous 
cases  which  distinctly  recognize  and  sustain 
the  principle  of  that  decision. 

This  is  a  turntable  case,  and  the  princi- 
ples announced  in  those  cases  have  been 
recognized  and  follow^ed  not  only  by  the 
Supreme  Court  of  the  United  States,  in 
which  they  originated,  but  by  the  courts 
of  the  great  majority  of  the  states  of  the 
['nion,  as  well  as  by  those  of  England.  It 
?s  true  that  New  York,  New  Hampshirp, 
and  possibly  one  or  two  other  states  reject 
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the  doctrine  of  the  turntable  cases.  But 
this  does  not  justify  the  majority  of  this 
court  in  overruling  our  own  cases,  which 
specifically  repudiate  the  New  York  doc- 
trine and  are  in  harmony  with  the  adjudica- 
tions of  the  Supreme  Court  of  the  United 
States  and  of  the  courts  of  the  great  ma- 
jority of  the  several  states  of  the  Union. 
The  earliest  turntable  case  was  Sioux  City 
&  P.  R.  Co.  V.  Stout,  17  Wall.  667,  21  L. 
ed.  745,  decided  in  1874.  That  was  the 
unanimous  judgment  of  the  Supreme  Court 
of  the  United  States,  and  it  was  there  held : 
"While  it  is  the  general  rule,  in  regard  to 
an  adult,  that,  to  entitle  him  to  recover 
damages  for  an  injury  resulting  from  the 
fault  or  negligence  of  another,  he  must  him- 
self have  been  free  from  fault,  such  is  not 
the  rule  in  regard  to  an  infant  of  tender 
jears.  The  care  and  caution  required  of  a 
child  is  according  to  his  maturity  and  ca- 
pacity only,  and  this  is  to  be  determined  in 
each  case  by  the  circumstances  of  that 
case."  It  was  also  held:  "While  a  rail- 
way company  is  not  bound  to  the  same  de- 
gree of  care  in  regard  to  mere  strangers  who 
are  even  unlawfully  upon  its  premises  that 
it  owes  to  passengers  conveyed  by  it,  it  is 
not  exempt  from  responsibility  to  such 
strangers  for  injuries  arising  from  its  neg- 
ligence or  from  its  tortious  acts."  In  that 
case  a  judgment  was  sustained  in  favor  of 
a  child  six  years  of  age  who  was  injured 
while  playing  with  other  children  on  a  turn- 
table located  in  an  open  space,  about  80 
rods  from  the  company's  depot  in  a  village 
of  about  160  persons.  The  Stout  Case  was 
followed  in  the  Supreme  Court  of  the  United 
States  by  Union  P.  R.  Co.  ▼.  McDonald, 
152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct. 
Rep.  619,  decided  in  1804,  announcing  and 
approving  the  same  doctrine,  although ,  not 
a  turntable  case.  Mr.  Justice  Harlan  de- 
livered an  exhaustive  opinion,  in  which  he 
reviews  all  the  casts  upon  the  subject,  and 
concludes  with  an  affirmation  of  the  doc- 
trine announced  in  the  Stout  Case.  He 
notes  the  fact  that  Lynch  v.  Nurdin,  1  Q. 
B.  29,  is  cited  with  approval  in  nearly  all 
of  the  cases.  He  says  that  it  has  been 
claime4^  that  Lynch  v.  Nurdin  was  over- 
ruled in  England;  but  he  quotes  from  thn 
opinion  of  Lord  Chief  Justice  Cockburn  in 
Clark  V.  Chambers  (1878)  L.  R.  3  Q.  B. 
Div.  327,  showing  the  contrary.  He  also 
quotes  from  the  Lord  Chief  Justice's  opin- 
ion as  follows  (page  279  of  152  U.  S.)  : 
"It  appears  to  us  that  a  man  who  leaves 
in  a  public  place  along  which  persons, 
and,  amongst  them,  children,  have  to 
pass,  a  dangerous  machine  which  may  be 
fatal  to  anyone  who  touches  it,  without  any 
precaution  against  mischief,  is  not  only 
guilty  of  negligence,  but  of  negligence  of  a 
very  reprehensible  character,  and  not  the 
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less  so  because  the  imprudent  and  unau- 
thorized act  of  another  may  be  necessary 
to  realize  the  mischief  to  which  the  unlaw- 
ful act  or  negligence  of  the  defendant  has 
given  occasion."  The  learned  justice  then 
says  (page  279  of  162  U.  S.) :  "We  adhere 
to  the  principles  announced  in  Sioux  City 
&  P.  R.  Co.  V.  Stout,  supra.  Applied  to  the 
case  now  before  us,  they  require  us  to  hold 
that  the  defendant  was  guilty  of  negligence 
in  leaving  unguarded  the  slack  pile  made 
by  it  in  the  vicinity  of  its  depot  building. 
.  .  .  It  knew  that  children  were  in  the 
habit  of  frequenting  that  locality  and  play- 
ing around  the  shaft  house  in  the  immediate 
vicinity  of  the  slack  pit.  The  slightest  re- 
gard for  the  safety  of  these  children  would 
have  suggested  that  they  were  in  danger 
from  being  so  near  the  pit,  beneath  the  sur- 
face of  which  was  concealed  [except  when 
snow,  wind,  or  rain  prevailed]  a  mass  of 
burning  coals  into  which  a  child  might  ac- 
cidentally fall  and  be  burned  to  death.  Un- 
der all  the  circumstances,  the  railroad  com- 
pany ought  not  to  be  heard  to  say  that  the 
plaintiff,  a  mere  lad,  moved  by  curiosity  to 
see  the  mine,  in  the  vicinity  of  the  slack 
pit,  was  a  trespasser,  to  whom  it  owed  no 
duty,  or  for  whose  protection  it  was  under 
no  obligation  to  make  provision.  .  .  . 
What  difference  in  reason,  we  may  observe 
in  this  case,  is  there  between  an  express 
license  to  the  children  of  this  village  to 
visit  the  defendant's  coal  mine,  in  the  vicin- 
ity of  its  slack  pile,  and  an  implied  license, 
resulting  from  the  habit  of  the  defendant  to 
permit  them,  without  objection  or  warn- 
ing, to  do  so  at  will,  for  purposes  of  curios- 
ity or  pleasure?" 

The  majority  opinion  in  the  present  case 
says  that  the  turntable  cases  have  been  dis- 
approved in  New  York  and  in  a  few  of  the 
other  states.  This  is  true,  but  this  court, 
on  the  other  hand,  affirmed  Sioux  City  &  P. 
R.  Co.  V.  Stout,  17  Wall.  657,  21  L.  ed. 
745,  the  original  turntable  case,  by  a  unani- 
mous judgment  in  Arnold  v.  Pennsylvania 
R.  Co.  115  Pa.  135,  2  Am.  St.  Rep.' 642,  8 
Atl.  213,  and  in  that  case  it  is  said  that 
the  doctrine  of  the  turntable  cases  was  ap- 
proved in  Pennsylvania  Co.  v.  Toomey,  91 
Pa.  256;  Pennsylvania  R.  Co.  v.  Lewis,  79 
Pa.  33;  Hydraulic  Works  Co.  v.  Orr,  83  Pa. 
332:  Philadelphia  &  R.  R.  Co.  v.  Hummell, 
44  Pa.  375,  84  Am.  Dec.  457;  and  Biddle 
V.  Hestonville,  M.  &  F.  Pass.  R.  Co.  112  Pa. 
551,  4  Atl.  485.  Shall  we  now  eliminate 
the  principle  from  our  own  jurisprudence, 
overrule  all  our  own  cases,  and  follow  the 
cases  of  three  or  four  other  states  which  we 
have  expressly  repudiated,  and  which,  as 
seen  in  1  Shearman  &  Redfield  on  Negli- 
gence, §  73,  have  been  condemned  in  Eng- 
land and  are  directly  opposed  to  the  cur- 
rent of  American  cases? 
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Neither  space  nor  time  will  permit  me  to 
refer  to  the  numerous  cases  decided  in  the 
courts  of  last  resort  in  the  various  states  of 
the  Union,  which  sustain  the  doctrine  enun- 
ciated in  Hydraulic  Works  Co.  v.  Orr  and 
in  the  turntable  cases.  We  will,  however, 
refer  to  and  quote  from  some  text-books, 
which,  without  exception,  support  the  prin- 
ciples of  the  turntable  cases.  The  principle 
underlying  these  cases  is  well  stated  in 
Ray's  Negligence  •  of  Imposed  Duties,  Per- 
sonal, p.  33:  "If  an  act  you  are  contem- 
plating, right  in  itself,  will  likely  cause 
someone  to  expose  himself  to  danger  which 
he  does  not  anticipate,  it  is  your  duty  to 
take  care  that  such  exposure  does  not  prove 
injurious  to  him.  In  determining  the  ques- 
tion whether  the  act  will  induce  such  ex- 
posure, it  is  your  duty  to  consider  the  mo- 
tives and  impulses  that  induce  action  by 
others  who  are  likely  to  be  influenced  by 
your  act.  If  men  may  be  misled  in  their 
judgment  by  your  act,  you  must  take  meas- 
ures to  warn  them  or  to  avoid  injuring 
them  by  proper  care.  If  children,  from 
their  known  childish  instincts  and  curios- 
ity, may  be  led  into  danger,  such  care  is 
due  them  also."  The  same  learned  author 
also  says  (page  28);  "The  owner  of  any 
machine  which  he  knows  to  be  dangerous  to 
children  too  young  to  know  the  danger,  and 
of  too  immature  judgment  or  discretion  to 
control  their  natural  instinct  to  amuse 
themselves  with  anything  that  may  attract 
them  as  a  plaything,  and  which  he  knows 
or  ought  to  know  may  attract  them,  and 
who  knows  it  is  so  placed  that  it  does  at- 
tract them  to  play  with  it, — is  under  a 
duty,  as  to  such  children,  to  exercise  the 
degree  of  care  which  an  ordinarily  prudent 
person  would  use  to  prevent  its  injuring 
them.  Whoever,  therefore,  does  anything  in 
or  immediately  adjacent  to  a  public  street, 
park,  or  locality  where  children  may  right- 
fully congregate,  and  are  accustomed  so  to 
do,  calculated  to  attract  children  into  dan- 
ger which  they  cannot  appreciate,  or  are 
too  untrained  and  inexperienced  to  resist, 
owes  the  imposed  duty  of  protecting  them 
against  the  temptation  he  places  before 
them,  by  suitably  guarding  the  source  of 
danger;  or,  in  case  this  cannot  be  done,  by 
giving  timely  warning  to  their  parents  or 
guardians  of  the  existence  of  the  danger.*' 
In  1  Shearman  &  Redfield  on  Negligence, 
6th  ed.  §  73,  it  is  said:  "It  was  held  in 
some  English  cases  that,  if  a  child's  own 
act  directly  brings  the  injury  upon  him. 
while  the  negligence  of  the  defendant  is 
only  such  as  exposes  the  child  to  the  pos- 
sibility of  injury,  the  latter  cannot  recover 
damages.  But  these  decisions  have  been 
condemned  in  England,  and  are  directly  op- 
posed to  the  current  of  American  cases. 
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The  law  has  been  settled  to  the  contrary. 
in  America,  by  the  famous  series  of  turn- 
table   cases,    in    which    railroad    companies 
were   held    liable   by  the    Federal    Supreme 
Court,   as  well  as  by   several   state  courts 
of  last  resort,  for  injuries  suffered  by  little 
children,  in  consequence  of  their  own  aeta 
in  meddling  with  railroad  turntables,  which 
were  left  open  to  public  access,  unfastened 
and    unguarded,    although,    of    course,    per- 
fectly harmless  if  let  alone."     In  a  note  to 
the  section  will  be  found  a  reference  to  th«» 
states  whose  courts  have  sustained  the  doc- 
trine of  the  text.     In  volume  2  of  the  same 
work    (§  705)    it  is  said:     "The  owner  of 
land  where  children  are  allowed  or  accus- 
tomed to  play,  particularly  if  it  is  unfenced. 
must  use  ordinary  care  to  keep  it  in  a  safe 
condition,    for    they,    being    without    judg- 
ment, and  likely  to  be  drawn  by  childish 
curiosity  into  places  of  danger,  are  not  to 
be  classed  with  trespassers,  idlers,  and  mere 
licensees."     In  the  recent  second  edition  of 
his  exhaustive  work  on  the  Law  of  Negli- 
gence,    Judge     Thompson     says      (vol.      1, 
§  1024)  :  "A  well-grounded  exception  to  the 
foregoing  principles  is  that  one  who  arti- 
ficially   brings    or    creates    upon    his    own 
premises  any  dangerous  thing  which,  from 
its  nature,  has  a  tendency  to  attract    the 
childish  instincts  of  children  to  play  with 
it,   is   bound,   as  a   mere  matter   of   social 
duty,  to  take   such  reasonable   precautions 
as  the  circumstances  admit  of,  to  the  end 
that   they   be  protected  from   injury   while 
so  playing  with  it,  or  coming  in  its  vicinity. 
Things  of  this  kind  frequently  pass  under 
the    designation    of    attractive    nuisances." 
In  §   1031,  the  learned  author  says:     "In 
respect  of  the  first  of  cases,  that  of  attract- 
ive nuisances,  it  is  to  be  observed  that  it 
would    be   a    barbarous    rule    of    law    that 
would  make  the  owner  of  land  liable  for  set- 
ting a  trap  thereon,  baited  with  stinking 
meat,  so  that  his  neighbor's  dog,  attracted 
by  his  natural  instincts,  might  run  into  it 
and  be  killed;  and  which  would  exempt  him 
from  liability  for  the  consequences  of  leav- 
ing exposed  and  unguarded  on  his  land  a 
dangerous  machine,  so  that  his  neighbor*s 
child,  attracted  to  it  and  tempted  to  inter- 
meddle with  it  by  instincts  equally  strong, 
might  thereby  be  killed,  or  maimed  for  life/' 
This  extract  is  quoted  and  indorsed  by  the 
Supreme    Court   of    the    United    States    in 
Union  P.  R.  Qo.  v.  McDonald,  152  U.  S,  262, 
38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619.     The 
same  principle  is  announced  in  other  text- 
books:   Wharton,  Neg.  2d  ed.   §§   112,  343, 
824a;    Beach,  Contrib.  Neg.  3d  ed.   §  204; 
Barrows,  Neg.  p.  C9;  Bishop,  Non-Contract 
Law,  §  854. 
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It  18  unnecessary  to  discuss  the  dootrino 
of  the  turntable  cases.  It  has  been  thor- 
oughly discussed  by  both  the  English  and 
the  American  courts,  and  for  the  purposes 
of  this  case  nothing  need  be  added  to  the 
reasoning  of  those  cases.  It  does  not  de- 
prive the  landowner  of  the  use  of  his  prem- 
ises, nor  make  him  liable  for  their  condi- 
tion to  one  who  enters  without  permission. 
All  that  it  requires,  and  which  humanity 
demands,  is  that  he  will  not  erect  upon  his 
premises  a  dangerous  machine  or  structure, 
unguarded  or  unprotected,  so  near  a  public 
highway  that  children  accustomed  to  fre- 
quent the  highway  will  be  allured  or  en- 
ticed into  a  danger  which  may  result  in 
their  death.  The  doctrine  now  announced 
by  the  majority  of  this  court  will  require 
the  people  in  the  densely  populated  parts 
of  the  city  of  Philadelphia  to  keep  their 
children  of  tender  age  at  all  times  in  the 
house  or  in  the  charge  of  a  nurse.  The 
playground  of  such  children  must  be  in  the 
house,  and  not  upon  the  public  places,  even 
the  parks  of  the  cities  of  the  common- 
wealth. They  cannot  be  permitted  to  go 
to  the  parks  for  recreation  or  play  with- 
out being  subjected  to  the  dangers  of  the 
traps  and  pitfalls  which  a  reckless  and 
heartless  owner  of  property  may  erect  or 
construct.  With  a  small  expenditure  of 
money,  turntables  and  other  attractive  play- 
things for  children  may  be  guarded,  and 
children  at  play  may  be  protected  and  get 
the  recreation  which  they  require.  Tender 
the  evidence  in  this  case,  a  few  dollar** 
would  have  restored  the  fence  surrounding 
the  turntable,  and  the  children  of  that 
populous  neighborhood  would  have  been  pro- 
tected from  the  dangers  of  the  place.  I 
cannot  agree  that  the  thousands  of  people 
who  live  in  the  city  shall  be  required  to 
keep  their  children  in  their  houses  or  em- 
ploy nurses,  most  of  them  illy  able  to  bear 
the  expense,  to  protect  their  children,  when 
such  protection  could  be  given  by  the  owner 
of  the  premises  with  a  small  expenditure 
of  money.  It  seems  to  me  a  sacrifice  of 
humanity  to  the  greed  of  commercialism. 

The  doctrine  announced  in  the  majority 
opinion  is  unquestionably  a  departure  from 
the  settled  law  of  this  commonwealth.  It 
is  substantially  the  doctrine  of  the  dis- 
senting opinion  in  Duffy  v.  Sable  Iron 
Works,  210  Pa.  326,  69  Atl.  1100,  filed  less 
than  three  years  ago.  It  is  not  in  accord 
with  our  own  cases  or  with  those  of  the 
overwhelming  majority  of  the  other  states. 
It  is  in  conflict  with  the  decisions  of  all  the 
Federal  courts  of  this  country,  and  it  is 
condemned  by  the  courts  of  England. 

For  the  reasons  stated,  I  would  affirm  the 
judgment  of  the  court  below. 
19L.R.A.(N.S.) 


ALABAMA    SUPREME   COURT. 

ALABAMA  WESTERN  RAILROAD  COM- 
PANY, Appt., 

V. 

STATE  OF  ALABAMA  EX  REL.  ALEX- 
ANDER M.  GARBER,  Attorney  General. 

(— Ala.  — ,  46  So.  468.) 

Nuisance  <»  action  by  state. 

The  state  may  maintain  a  bill  to  abate  a 
nuisance  in  a  city  street. 

(April    16,    1908.) 


Case  Note.  —  State  as  proper  party  to 
maintain  a  bill  to  abate  or  enjoin  a 
public  nuisance  in  a  city  street. 

It  will  be  observed  that  the  question  in 
the  foregoing  case,  and  the  question  indi- 
cated in  the  abore  title,  is  not  whether  the 
remedy  by-  a  bill  in  equity  to  enjoin  or  abate 
a  nuisance  has  been  supplanted  by  other 
remedies,  but  whether  the  right  to  maintain 
such  a  bill  is  vested  in  the  municipality  to 
the  exclusion  of  the  state.  It  is  e.\pressly 
declared  in  State  v.  Franklin,  133  Mo.  App. 
486,  113  S.  W.  652,  that,  where  the  mu- 
nicipality fails  to  act,  the  state  may,  in 
the  exercise  of  its  visitatorial  powers, 
through  the  arm  of  the  attorney  general 
or  of  the  prosecuting  attorney  of  the  county 
wherein  the  nuisance  is  maintained,  .bring 
a  suit  in  equity,  or  a  proceeding  under  the 
statute,  for  its  abatement.  There  are  many 
caj^es,  of  which  Augusta  v.  Reynolds,  122  Ga. 
754,  69  L.R.A.  564,  106  Am.  St.  Rep.  M 7.  50 
S.  E.  998,  Hunt  v.  Chicago  Horse  &  Dummy 
R.  Co.  121  111.  628,  13  X.  E.  176,  and  State 
ox  rel.  Detienne  v.  Vandalia,  119  Mo.  App. 
406.  94  S.  W.  1009,  are  types,  which  hold 
or  assume  that  the  attorney  general  or  other 
law  officer  of  the  state  may  maintain  a  suit 
in  equity  to  enjoin  or  abate  a  public  nui- 
sance in  a  city  street;  and  there  are  also 
numerous  cases  cited  in  the  note  to 
Coast  Co.  v.  Spring  Lake,  61  L.R.A.  657, 
which  discuss  the  right  oif  a  municipality 
to  maintain  a  suit  to  enjoin  or  abate  a  pub- 
lic nuisance  in  a  street;  but  seem  to 
assume  that  the  attorney  general  or  oth- 
er proper  law  officer  of  the  state  is  at 
least  a  proper  party  to  represent  and 
vindicate  the  rights  of  the  public  by  siich  a 
bill,  assuming  that  the  conditions  are  such 
that  it  may  be  maintained  at  all,  although, 
as  shown  in  the  note  just  referred  to,  the 
courts  have  frequently  upheld  the  right  of  a 
municipality  to  maintain  such  a  bill,  with- 
out, however,  intimating  that  its  right  in 
this  respect  is  exclusive. 

In  Atty.  Gen.  v.  Metropolitan  R.  Co.  125 
Mass.  515.  28  Am.  Rep.  264,  the  court  said: 
"The  jurisdiction  of  a  court  of  equity  to 
abate  an  existing  or  prevent  a  threatened 
nuisance,  upon  information  filed  by  the  at- 
torney general,   is  limited   to  those  public 
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APPEAL  by  defendant  from  a  decree  of 
the  City  Court  of  Birmingham  over- 
ruling a  motion  to  dismiss  for  want  of 
equity  a  bill  filed  to  abate  a  nuisance  in  a 
city  street.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Percy  &  Benners,  for  appel- 
lant: 

The  state  is  not  the  proper  party  to  file 
a  bill   for  the  abatement  of  a  public  nui- 


sance where  such  nuisance  is  in  a  public 
street  in  a  city. 

People  V.  Equity  Gaslight  Co.  141  X.  Y. 
232,  36  N.  E.  194;  Atty.  Gen,  v.  Metropol- 
itan R.  Co.  125  Mass.  515,  28  Am.  Rep. 
264;  Atty.  Gen.  v.  Sheffield  Gas  Consumers' 
Co.  3  De  G.  M.  &  G.  304;  Atty.  Gen.  r. 
Hane,  50  Mich.  447,  15  N.  W.  549;  McCain 
V.  State,  62  Ala.  138. 

Messrs.   Alexander   M.    Garber,    Attor- 


nuisances  which  affect  or  endanger  the  pub- 
lic safety  or  convenience,  and  require  imme- 
diate judicial  interposition.  .  .  .  And 
the  court  will  not  interfere  when  the  ob- 
struction to  the  rights  of  the  public  is  of 
such  a  character  that  it  may  with  equal  fa- 
cility be  removed  by  other  constituted  au- 
thorities and  public  officers.  Attv.  Gen.  v. 
Bay  State  Brick  Co.  116  Mass. '431,  438. 
There  must  be  a  want  of  adequate  sufficient 
remedy,  and  the  injury  to  public  rights  must 
be  of  a  substantial  character,  and  not  a 
mere  theoretical  wrong."  It  was  accord- 
ingly held  in  this  case  that  the  court  would' 
not  entertain  an  information  filed  by  the 
attorney  general  to  restrain  a  railroad  com- 
pany from  proceeding  under  an  order  of  the 
board  of  aldermen  of  the  city  of  Boston,  au- 
thorizing it  to  lay  tracks  in  a  certain  street, 
upon  the  ground  that  the  construction  of  the 
tracks  and  the  running  of  cars  thereon 
would  create  a  public  nuisance.  This,  how- 
ever, seems  to  be  upon  the  ground  that  the 
municipality  could  apply  the  proper  remedy 
through  its  control  of  the  streets  and  its 
power  to  locate  the  tracks  and  regulate  the 
running  of  cars  thereon;  and  the  case  is 
therefore  hardly  authority  for  the  proposi- 
tion that  the  maintenance  of  a  suit  in 
equity  to  abate  a  nuisance  in  a  city  street, 
when  that  is  the  proper  remedy,  is  the  ex- 
clusive province  of  the  municipality,  and 
not  of  the  state. 

The  same  observation  applies  to  People 
V.  Equity  Gaslight  Co.  141  N.  Y.  232,  36  N. 
E.  194,  which  quotes  with  approval  the  fore- 
going language  from  the  Massachusetts  case, 
in  the  New  York  case  the  court  refused  to 
entertain  a  suit  in  equity  by  the  attorney 
general  to  restrain  a  gas  company  from 
opening  the  streets  of  the  city  of  Brooklyn 
and  laying  gas  pipes  therein;  remarking 
that  the  people  had  abundant  remedy  with- 
out coming  into  a  court  of  equity,  the  state 
having  delegated  to  various  officials  acting 
under  the  charter  of  Brooklyn  ample  power 
to  protect  and  maintain  the  streets.  The 
true  character  of  the  decisions  in  the  Mas- 
sachusetts and  New  York  cases  is  further 
indicated  by  the  fact  that  both  cite,  in 
support  of  their  decisions,  the  case  of  Atty. 
Gen.  V.  Sheffield  Gas  Consumers'  Co.  3  De  G. 
M.  &  G.  304,  in  which  the  decision  against 
the  attorney  general  in  a  suit  by  informa- 
tion and  bill  for  an  injunction  was  clearly 
upon  the  ground  that  the  disturbance  of  the 
pavement  in  a  town  by  an  unincorporated 
gas  company  was  not  such  a  nuisance  as  to 
justify  an  injunction  either  upon  a  bill  or 
19L.R.A.(N.S.) 


upon  an  information,  and  not  upon  the 
ground  that  the  attorney  general  was  not  the 
proper  party  to  maintain  such  a  suit,  as- 
suming that  the  facts  were  sufficient  to  jus- 
tify it. 

It  was  held  in  People  v.  Law,  34  Barb. 
494,  22  How.  Pr.  109,  however,  that  the 
people,  in  their  character  as  the  aggregate 
body  of  the  public,  could  not  maintain  a 
suit  to  enjoin  the  construction  of  a  rail- 
road in  a  city  street  until  compensation 
should  be  made;  and  further,  that  the  peo- 
ple, in  such  character,  were  not  the  proper 
representatives  of  the  property  rights  of  the 
municipality,  but  that  the  municipal  corpo- 
ration must  protect  such  interests. 

In  Morris  &  E.  R.  Co.  v.  Atty.  Gen.  20 
N.  J.  Eq.  530,  it  was  held  that  the  remedy 
by  indictment  for  maintenance  of  a  public 
nuisance  in  a  street  being  so  efficacious, 
courts  of  equity  would  entertain  jurisdic- 
tion very  reluctantly  when  their  interven- 
tion was  invoked  at  the  instance  of  the  at- 
torney general  or  a  private  individual;  and 
this  doctrine  was  followed  in  Atty.  Gen. 
ex  rel.  Gloucester  City  v.  Brown,  24  N.  J. 
Eq.  89.  It  will  be  observed,  however,  that 
these  cases  relate  rather  to  the  question 
whether  a  resort  to  a  court  of  equity  is 
the  proper  remedy,  and  not  to  the  question 
who  is  the  proper  party  to  invoke  that 
remedy. 

While,  as  already  stated,  this  note  is  not 
concerned  with  the  question  whether  the 
remedy  by  a  suit  in  equity  by  the  law  of- 
ficer of  the  state,  to  enjoin  or  abate  a  nui- 
sance, has  been  supplanted  by  legal  reme- 
dies, it  may  be  noted  incidentally  in  this 
conricction  that  the  remedy  given  by  stat- 
ute to  county  commissioners  for  the  obstruc- 
tion of  a  state  or  county  road  has  been 
held  not  exclusive  of  the  right  of  the  at- 
torney general  to  maintain  a  suit  for  an 
injunction  in  the  name  of  the  state.  State 
ex  rel.  Crosbv  v.  Dayton  &  S.  E.  R.  Co. 
36  Ohio  St.  434. 

So,  the  penalty  prescribed  by  statute  for 
infringing  the  building  line  in  an  urban 
district  is  not  exclusive  of  a  suit  for  an  in* 
junction  by  the  attorney  general  in  behalf 
of  the  public.  Atty.  Gen.  v.  Wimbledon 
House  Estate  Co.  [1904]  2  Ch.  34. 

Of  course,  the  many  cases  in  which  the 
state  has  been  defeated  upon  the  merits,  or 
upon  the  ground  that  a  suit  in  equity  to 
abate  or  enjoin  the  nuisance  was  not  the 
proper  remedy,  are  not  within  the  scope  of 
this  note. 
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ney  General,  and  Richard  H.  Fries,  for 

Appellee : 

The  bill  was  properly  filed  by  the  state. 

State  V.  Bell,  5  Port.   (Ala.)   377. 

The  above  case  has  been  repeatedly  fol- 
lowed and  never  departed  from  in  Alabama. 

McNeill  V.  McNeill,  36  Ala.  115,  76  Am. 
Dec.  320;  Johnson  v.  Longmire,  39  Ala. 
146;  Owens  v.  Grimsley,  44  Ala.  360;  Hill  v. 
Armistead,  56  Ala.  120;  Thomason  v.  Coop- 
er, 57  Ala.  560;  Weakley  v.  Curley,  60  Ala. 
409;  Griffin  v.  Spence,  69  Ala.  397;  Brom- 
berg  V.  Bates,  98  Ala.  626,  13  So.  557;  Hoole 
▼.  Atty.  Gen.  22  Ala.  195;  14  Enc.  PI.  &  Pr. 
p.  1136;  State  ex  rel.  Waring  v.  Mobile, 
24  Ala.  701;  Atty.  Gen.  v.  Forbes,  2  Myl. 
&  C.  129;  State  v.  Bell,  5  Port.  (Ala.)  371; 
Elliott,  Roads  &  Streets,  §  664;  Dan.  Ch. 
PI.  &  Pr.  5,  10;  Story,  Eq.  PI.  §§  8,  49; 
Pom.  Eq.  Jur.  3d  ed.  §  479. 

Messrs.  Brown  &  Mnrphree  also  for  ap- 
pellee. 

Dowdell,  J.,  delivered  the  opinion  of  the 
court ! 

The  bill  in  this  case  is  filed  in  the  name 
of  the  state,  on  the  relation  of  the  attorney 
general.  The  purpose  of  the  bill  is  to  abate 
a  public  nuisance,  namely,  an  obstruction 
of  a  certain  public  street  in  the  city  or  Bir- 
mingham. The  case  was  heard  below  on  a 
motion  to  dismiss  the  bill  for  want  of  equi- 
ty, upon  the  theory  that  the  state  is  not 
the  proper  party  to  file  a  bill  for  the  abate- 
ment of  a  public  nuisance,  where  such  nui- 
sance is  in  a  public  street  in  a  city,  but 
that  such  duty  devolves  upon  the  mimicipal 
authorities.  The  court  below  overruled  the 
motion  to  dismiss  the  bill,  and  from  the 
decree  overruling  the  motion  this  appeal  is 
prosecuted. 

The  jurisdiction  of  a  court  of  chancery  to 
abate  a  nuisance  is  not  denied  by  the  re- 
spondent, appellant  here;  but  it  is  conceded. 
It  is  contended,  however,  that  the  city  alone 
has  the  right, to  maintain  a  bill  to  abate  a 
public  nuisance  in  its  streets,  and  cases  from 
other  jurisdictions  are  cited  in  support  of 
this  contention.  Whatever  may  be  the  de- 
cisions of  courts  of  other  jurisdictions,  this 
court,  we  think,  is  committed  to  a  different 
doctrine.  A  public  street  in  a  city  is  a  pub- 
lic highway,  and  its  uses  belong  to  the  pub- 
lic generally,  and  it  cannot  be  said  that  such 
uses  are  limited  to  the  municipality  or  to 
its  citizenship  alone.  Nor  is  the  authority 
and  power  of  the  municipality  over  its 
streets  as  to  the  abatement  of  nuisances  ex- 
clusive. This  was  expressly  held  in  the  case 
of  Hoole  V.  Atty.  Gen.  22  Ala.  190.  It  may 
be  that  such  authority  might  be  by  legisla- 
tive grant  conferred  exclusively  upon  tne 
municipality;  but  such  is  not  the  case  here. 

It  is  contended,  however,  that,  in  the  case 
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of  Hoole  V.  Atty.  Gen.  supra,  the  question 
as  to  who  was  the  proper  party  to  maintain 
the  bill  was  not  decided.  The  question,  nev- 
ertheless, was  argued  in  brief  of  counsel, 
and  the  court  held  that  the  bill  had  equity, 
though  the  case  was  decided  on  its  merits 
on  the  facts.  The  question  here  is  on  the 
equity  of  the  bill,  its  averments  being  con- 
fessed. In  this  respect,  we  think  the  case 
of  Hoole  v.  Atty.  Gen.  supra,  is  undoubtedly 
in  point  as  an  authority.  There  might  be 
a  case  in  which  the  municipality  authorized 
the  nuisance  complained  of,  and  in  such  a 
case  it  is  hardly  to  be  supposed  that  the 
municipal  authorities  would  take  action  to 
abate  the  nuisance;  and,  if  the  doctrine  con- 
tended for  by  appellant  be  upheld,  the 
wrong  to  the  general  public  would  be  with- 
out redress.  There  are  a  number  of  our 
cases  that  might  be  cited,  persuasive  of  the 
view  we  have  expressed,  but  we  are  content- 
ed to  rely  upon  the  case  of  Hoole  &  Paul  in, 
supra,  and  the  general  doctrine  of  equity 
jurisdiction  in  cases  of  public  nuisance,  and 
the  right  of  the  state  to  take  action  for  the 
suppression  of  the  same. 

The  decree  appealed  from  will  be  affirmed. 

Tyson,  Ch.  J.,  and  Anderson  and  Mc* 
Clellan,  JJ.,  concur. 


ALABAMA  SUPREME  COURT. 

F.  W.  BROMBERG,  Appt., 

V. 

EUGENOTTO  CONSTRUCTION  COM- 
PANY et  al.,  Respts. 

(—Ala.  — ,  48  So.  60.) 

Specific     performance  —  personal     con- 
tract. 

1.  Equity  will  not  enforce  performance  of 
a  contract  to  let  a  certain  amount  of  floor 
space  in  a  building  to  be  constructed,  which 
would  require  supervision  of  the  method  of 
construction  to  produce  the  requisite  space. 

Note.  —  As  to  specific  performance  of  con- 
tracts requiring  constant  supervision,  see 
case  note  to  Lone  Star  Salt  Co.  v.  Texas 
Short  Line  R.  Co.  3  L.R.A.(N.S.)  828. 

For  a  discussion  of  the  principle  invoked 
in  the  case  reported,  that  where  a  court  of 
equity  has  no  jurisdiction  to  decree  the 
equitable  relief  sought,  and  no  other  special 
equity  intervenes,  the  bill  cannot  be  retained 
for  the  purpose  of  awarding  damages,  see 
case  note  to  Johnston  &  G.  Bros.  v.  Bunn, 
ante,  1064.  Such  note,  however,  does  not 
assimie  to  include  cases  of  the  kind  here- 
with reported,  in  which  the  question  seems 
to  be  not  so  much  one  of  the  existence 
of  jurisdiction  to  award  pecuniary  compen- 
sation, as  of  the  propriety  of  its  exercise. 
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Injunction  —  violation     of     completed 
contract. 

2.  Injunction  will  not  lie  to  prevent  vio- 
lation of  a  contract  to  lease  a  certain  floor 

rce  in  a  building  to  be  constructed  after 
construction  of  the  building  is  completed 
with  a  provision  for  less  floor  space  than 
called  for  by  the  contract. 
Mandatory    injunction  —  alteration    of 
building. 

3.  The  court  will  not  grant  a  mandatory 
injunction  to  compel  the  alteration  of  a 
completed  building  to  make  it  comply  with 
the  terms  of  a  contract  executed  before  its 
construction,  for  the  lease  of  a  certain  floor 
space  therein. 

Equity  —  specific   performance  —  dam- 
ages. 

4.  A  bill  for  specific  performance  of  a 
contract  will  not  be  retained  for  the  assess- 
ment of  damages  where  a  case  is  not  made 
for  speciflc  performance,  and  no  other  spe- 
cial equity  is  shown  which  will  support  ju- 
risdiction of  the  court. 


(December  17,  1908.) 

APPEAL  by  complainant  from  a  decree  of 
the  City  Court  of  Birmingham  dismiss- 
ing a  bill  brought  to  enforce  the  specific  per- 
formance of  a  contract  to  lease  a  certain 
amount  of  floor  space  in  a  proposed  building, 
a  part  of  which  complainant  alleged  he 
would  be  deprived  of  by  the  manner  in 
which  the  building  was  being  constructed. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tillman,  Grubb,  Bradley,  & 
Morrow  for  appellant. 

Messrs.  Campbell  &  Johnston,  for  re- 
spondents : 

The  performance  of  a  contract  to  erect  a 
certain  kind  of  building  will  not  be  specific- 
ally enforced  by  courts  of  equity. 

Madison  Athletic  Asso.  v.  Brittin,  60  N.  J. 
Eq.  160,  46  Atl.  652;  Wharton  v.  Stouten- 
Burgh,  35  N.  J.  Eq.  277;  Kendall  v.  Frey, 
74  Wis.  26,  17  Am.  St.  Rep.  118,  42  N.  W. 
466;  Beck  v.  Allison,  56  K.  Y.  366,  15  Am. 
Rep.  430;  Texas  &  P.  R.  Co.  v.  Marshall, 
136  U.  S.  393,  34  L.  ed.  385,  10  Sup.  Ct.  Rep. 
846 ;  Kansas  k  E.  R.  Constr.  Co.  v.  Topeka, 
S.  &  W.  R.  Co.  135  Mass.  34,  46  Am.  Rep. 
442;  Iron  Age  Pub.  Co.  v.  Western  U.  Teleg. 
Co.  83  Ala.  509,  3  Am.  St.  Rep.  758,  3  So. 
449;  Bridgeport  Land  &  Improv.  Co.  v. 
American  Fire -proof  Steel  Car  Co.  94  Ala. 
592,  10  So.  704;  26  Am.  &  Eng.  Enc.  Law, 
pp.  93,  94. 

Where  the  bill  does  not  make  out  a  case 
entitling  complainant  to  a  decree  for  spe- 
cific performance,  compensation  for  damages 
resulting  from  a  breach  of  the  contract  will 
not  be  decreed. 

Sims  V.  McEwen,  27  Ala.  184;  20  Enc. 
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PI.  &  Pr.  p.  482;  1  Pom.  Eq.  Jur.  237; 
Harrison  v.  Deramus,  33  Ala.  468. 

Where  specific  performance  is  impossible, 
or  where  the  complainant  knew  before  bill 
filed  that  defendant  had  disabled  himself  to 
perform,  then,  in  either  case,  the  bill  will 
not  lie. 

26  Am.  &  Eng.  Enc.  Law,  p.  86;  Harri- 
son V.  Deramus,  33  Ala.  463;  Hatch  v.  Cobb, 
4  Johns.  Ch.  559;  Beeler  v.  Levy,  26  N.  J. 
Eq.  333;  Morss  v.  Elmendorf,  11  Paige.  277; 
Milkman  v.  Ordway,  106  Mass.  256;  4  Pom. 
Eq.  Jur.  3d  ed.  1410. 

Dowdell,  J.,  delivered  the  opinion  of  the 
court : 

The  appeal  in  this  case  is  taken  from  a 
decree  on  the  demurrer  to  the  bill.  The  bill 
is  to  enforce  the  specific  performance  of  a 
contract,  and  in  the  alternative,  as  it  is 
urged  in  argument,  to  enjoin  the  violation 
of  a  contract.  The  contract  is  for  the  lease 
of  a  storeroom  in  a  proposed  building,  and 
by  the  terms  of  said  lease  contract  the 
lessee  was  to  have  a  certain  amount  of  floor 
space,  of  a  part  of  which  he  complains  in 
his  bill  he  is  being  deprived  of  by  the  re- 
spondent, lessor,  in  the  manner  of  construc- 
tion of  the  said  building.  The  question  is 
whether  a  court  of  equity  will  entertain  a 
bill  for  the  enforcement  of  this  contract. 

In  Madison  Athletic  Asso.  v.  Brittin.  60 
N.  J.  Eq.  160,  46  Atl.  652,  in  speaking  of 
the  specific  performance  of  building  con- 
tracts^ it  was  said  by  the  New  Jersey  court : 
"The  doctrine  of  the  later  cases  is  that  the 
court  will  not  ordinarily  enforce  specific 
performance  of  building  contracts,  not  only 
on  the  ground  that  damages  at  law  are 
generally  an  adequate  remedy,  but  al9o  on 
the  ground  of  the  inability  of  the  coxrt  to 
see  that  the  work  is  carried  out."  In  Wharton 
V.  Stoutenburgh,  36  N.  J.  Eq.  266,  it  was 
said:  'There  is  a  class  of  special  and  ex- 
ceptional contracts  in  which  courts  of  equity 
refuse  to  exercise  jurisdiction  by  way  of 
specific  performance.  These  are  contracts 
having  such  terms  and  provisions  that  the 
court  could  not  carry  into  eflfect  its  decree 
without  some  personal  supervision  and  over- 
sight over  the  work  to  be  done,  extending 
over  a  considerable  period  of  time,  such  as 
agreements  to  repair  or  build,  to  construct 
works,  to  build  or  carry  on  railways,  mines, 
and  the  like."  In  Kendall  v.  Frey,  74  Wis. 
28,  17  Am.  St.  Rep.  118,  42  N.  W.  466, 
which  was  a  suit  to  compel  specific  perform- 
ance of  a  contract  to  erect  a  building  on  a 
certain  lot,  the  court,  adopting  the  rule 
above  announced,  denied  relief.  In  Beck  v. 
Allison,  56  N.  Y.  366,  15  Am.  Rep.  430, 
where  the  suit  was  for  the  specific  perform- 
ance of  a  contract  in  a  lease  on  the  part  of 
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the  lessor  to  repair  damages  by  fire,  among 
other  things,  it  vfan  said  by  the  court: 
•'The  idea  that  the  court  can  appoint  a  re- 
ceiver to  take  possession  of  the  property 
and  cause  the  work  to  be  done  with  money 
furnished  by  the  defendant  would  be,  in  the 
language  of  Lord  Worthington,  absurd." 
The  relief  sought  was  denied.  In  a  case  of 
our  own  (Bridgeport  Land  &  Improv.  Co. 
V.  American  Fireproof  Steel  Car  Co.  94 
Ala.  592,  10  So.  704),  it  was  said:  "We 
are  of  opinion  that  a  bill  for  a  specific  per- 
formance would  not  lie  under  the  facts  as 
they  appear  in  the  present  case.  The  con- 
sideration expressed  is  the  'erecting  and  op- 
erating of  a  car  factory,'  etc.  To  carry  out 
this  agreement  requires  the  exercise  of  labor 
and  special  skill,  judgment,  and  discretion; 
.  .  .  and,  furthermore,  a  court  of  chan- 
cery will  not  undertake  to  enforce  a  specific 
performance,  'when  it  involves  the  exercise 
of  special  skill,  judgment,  and  discretion,*'* 
— citing  Iron  Age  Pub.  Co.  v.  Western  U. 
Teleg.  Co.  83  Ala.  498,  3  Am.  St.  Rep.  758, 
3  So.  449,  and  Clark's  Case,  1  Blackf.  122, 
12  Am.  Dec.  214. 

It  seems,  both  on  reason  and  authority, 
that  where  the  erection  of  the  building  re- 
quires the  exercise  of  skill,  judgment,  and 
discretion,  a  court  of  equity  will  not  assume 
jurisdiction  for  the  enforcement  of  specific 
performance  of  a  contract  in  such  a  case. 
There  can  be  no  doubt  that  the  erection  of 
the  building,  such  as  is  referred  to  in  the 
contract  in  this  case,  would  require  the  ex- 
ercise of  "special  skill,  judgment,  and  dis- 
cretion," and  would  extend  over  a  considera^ 
ble  period  of  time.  The  erection  oif  such  a 
building  would  require  the  services  of  the 
architect,  the  skilled  mechanic,  and  various 
workmen  and  superintendents.  Necessarily 
the  distribution  and  placing  of  the  beams, 
vents,  and  air-shafts,  component  parts  of 
such  a  building,  and  the  very  things  of 
which  the  bill  complains  as  diminishing  the 
"floor  space"  contracted  for  in  {he  lease, 
are  involved  in  the  exercise  of  the  required 
special  skill,  judgment,  and  discretion  in 
the  construction  of  the  building.  Under  the 
authorities  cited  above,  and  on  the  facts 
stated  in  the  bill,  we  are  clearly  of  the 
opinion  that  there  cannot  be  an  enforce- 
ment of  specific  performance  of  the  contract 
in  a  court  of  equity. 

It  is  insisted  by  counsel  for  appellant 
that,  even  though  the  appellant  be  not  enti- 
tled to  have  the  contract  specifically  per- 
formed by  the  decree  of  the  court,  yet,  since 
his  prayer  foi^  relief  is  in  the  alternative 
for  relief  by  injunction,  that  he  ought  to  be 
granted  that  relief.  The  prayer  for  injunc- 
tion is  in  the  alternative, — to  restrain  the 
defendant  from  violating  its  contract  as  to 
the  "floor  space"  leased  to  complainant, 
19L.R.A.(N.S.) 


"or"  commanding  the  respondent  to  perform 
its  cdntract  in  this  respect.  It  is  insisted 
that  the  bill  has  equity  for  this  purpose. 
The  equity  of  the  bill  is  to  be  determined 
on  the  facts  stated  in  the  bill,  and  not  on 
the  prayer  for  relief  alone.  It  appears  on 
the  face  of  the  bill  that  the  thing  com- 
plained of  as  constituting  a  violation  of  the 
contract,  and  asked  to  be  enjoined,  had  al- 
ready been  done,  and  hence  the  violation 
was  complete  at  the  time  of  the  flling  of 
the  bill.  There  is,  therefore,  no  room  for 
invoking  the  doctrine  of  the  interposition 
of  a  court  of  equity  to  prohibit  the  violation 
of  a  contract.  As  to  the  alternative  prayer 
for  a  mandatory  injunction  to  compel  the 
respondent  "to  so  distribute  the  floor  space 
on  the  ground  floor  of  said  building  as  to 
give  your  orator  the  amount  to  which  he  i9 
entitled  by  the  terms  of  said  lease,"  for  the 
same  reasons,  in  a  case  like  the  present  one, 
that  a  court  of  equity  would  decline  to  en- 
force a  specific  performance  of  the  contract, 
it  would  refuse  to  interfere  by  mandatory 
injunction.  Practically  there  can  be  no  dif- 
ference in  the  application  of  the  two  reme- 
dies— that  of  specific  performance  and  man- 
datory injunction — under  the  facts  in  the 
case.  The  court,  in  either  event,  would  be 
confronted  with  the  proposition  of  the  "spe- 
cial skill,  discretion,  and  judgment"  re- 
quired in  the  erection  of  the  building.  Man- 
ifestly the  relief  sought  by  injunction  would 
compel  a  removal  of  the  "beams,  vents,  and 
air  shafts"  which  have  already  been  placed, 
and,  for  aught  that  appears,  such  a  thing, 
if  feasible,  could  not  be  accomplished  with- 
out materially  deranging  the  whole  plan  of 
structure  of  the  building.  We  repeat  that, 
under  the  facts  in  this  case,  the  same  prin- 
cipal is  involved  in ,  the  granting  of  relief 
by  mandatory  injunction  as  in  the  enforce- 
ment of  a  specific  performance  of  the  con- 
tract. The  case  of  Hendricks  v.  Hughes, 
117  Ala.  591,  23  So.  637,  cited  by  counsel 
for  appellant,  is  not  in  point.  The  factri 
of  the  present  case  clearly  differentiate  these 
two  cases. 

It  is  further  insisted  that  the  bill  should 
be  retained  for  the  purpose  of  compensation 
in  damages.  The  rule  is  stated  as  follows  in 
20  Enc.  PI.  &  Pr.  p.  483:  "The  power  to 
grant  relief  by  way  of  compensation  exists 
only  as  ancillary  or  incidental  to  the  power 
to  grant  specific  performance.  It  is  only 
under  special  circumstances  and  upon  pe- 
culiar equities,  as,  for  instance  in  cases  of 
fraud,  or  when  a  party  has  disabled  himself 
by  matters  ex  post  facto  from  a  specific 
performance,  or  when  there  is  no  adequate 
remedy  at  law,  that  the  court  awards  pe- 
cuniary compensation  in  lieu  of  other  re- 
lief. \\Tiere  the  court  has  no  jurisdiction 
to  decree  specific  performance,  and  no  other 
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special  equity  intervenes,  the  bill  cannot  be 
retained  for  the  purpose  of  awarding  dam- 
ages/' Sims  V.  McEwen,  27  Ala.  184;  Har- 
rison v.  Deramus,  33  Ala.  463;  1  Pom.  Eq. 
Jur.   237. 

The  bill  here  must  depend  for  its  equity 
upon  the  doctrine  of  specific  performance; 
and,  as  we  have  seen,  under  the  facts  stated, 
that  principle  cannot  be  applied.  There  is 
no  other  special  equity  shown  by  the  facts 
that  would  justify  a  retention  of  the  bill  for 
the  purpose  of  awarding  damages.  For  this 
purpose  the  complainant  has  a  complete  and 
adequate   remedy  at  law. 

It  follows,  from  what  we  have  said,  that 
the  decree  must  be  affirmed. 

Simpson,  Dcnson,  and  McClellan,  JJ., 
concur. 
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LUDWIG  A.  D.  GATHMAN 

V. 

CITY  OF  CHICAGO,  Appt 
(236  111.  9,  86  N.  E.  152.) 

Pleadins;  —  variance. 

1.  There  is  no  variance  between  a  declara- 
tion charging  a  city  for  negligent  injury  by 
the  act  of  its  bridge  tender,  and  evidence 
showing  that  the  injury  was  caused  by  per- 
sons who,  to  the  knowledge  of  the  city,  were 
«m  pi  eyed  by  its  appointee  to  do  the  actual 
work  of  operating  the  bridge. 

Trial  —  fellow  servants  —  Jury. 

2.  Whether  or  not  a  city  employee  sent  by 
an  officer  of  one  department  of  the  govern- 
ment to  take  measurements  of  a  bridge,  and 
the  persons  tending  the  bridge,  who  are  in 
another  department  of  the  government,  and 
under  the  control  of  other  officers,  and  whose 
duties  do  not  bring  them  into  habitual  asso- 
■ciation  with  the  former,  are  fellow  servants, 
is  a  question  for  the  jury. 


Serrant  —  assumption  of  risk  —  raising 
bridere. 

3.  A  servant  sent  to  take  measurements 
underneath  a  bridge,  who,  before  going  be- 
neath it,  has  an  understanding  with  the 
bridge  tenders  that  the  bridge  shall  not  be 
rais^  without  a  signal  from  him,  does  not 
assume  the  risk  of  their  negligent  violation 
of  that  understanding. 

Master  —  liability  —  employees  of  a^ent 

4.  A  municipal  corporation  «is  liable  for 
the  negligent  operation  of  a  bridge  by  per- 
sons employed  with  its  knowledge  by  ita 
duly-appointed  bridge  tender  to  do  the  ac- 
tual work  required  in  the  operation  of  thf 
bridge,  although  they  are  not  in  the  actual 
employment  of  the  city. 

Mnnicipal  corporation—  employee  —  in- 
jury—liability. 

5.  A  municipal  corporation  is  liable  for 
injury  through  the  negligent  operation  of  a 
bridge  maintained  as  part  of  its  highway 
system  to  one  sent  to  take  measurements 
beneath  it. 

(October  26,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Cook  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed. 

Statement  by  Hand,  J.: 

This  was  an  action  on  the  case  commenced 
by  Ludwig  A.  D.  Gathman  against  the  city 
of  Chicago  and  James  O'Connor,  in  the  cir- 
cuit court  of  Cook  county,  to  recover  dam- 
ages for  a  personal  injury  alleged  to  have 
been  sustained  by  him  while  in  the  employ 
of  the  city  of  Chicago,  through  the  negli- 
gence of  the  defendants.  The  plaintiff  dis- 
missed the  case  as  to  O'Connor,  and  there- 
after there  was  a  trial  upon  a  declaration 
containing  one  count  (to  which  the  general 
issue     was     filed),     which,     in     substance. 


Case   Note,  —  Liability  of  municipality 
for  negligence  of  bridge  tender. 

The  following  cases  hold  that  a  munici- 
pal corporation  is  not  liable  for  the  negli- 
gence of  its  bridge  tender  unless  such  lia- 
bility is  imposed  by  statute:  Daly  v.  New 
Haven,  69  Conn.  644,  38  Atl.  397;  Butter- 
field  V.  Boston,  148  Mass.  544,  2  L.R.A.  447, 
20  N.  E.  113;  French  v.  Boston,  129  Mass. 
.592,  37  Am.  Rep.  393. 

And  this  doctrine  of  nonliability  was  ap- 
plied in  Corning  v.  Saginaw,  116  Mich.  74 
40  L.R.A.  526,  74  N.  W.  307,  where  a  mu- 
nicipal corporation  did  not  derive  any  bene- 
fit from  a  drawbridge  which  it  maintained 
ior  the  public  good  in  its  governmental  and 
public  character. 

But,  as  the  doctrine  that  a  city  is  liable 
for  the  negligence  of  its  servants  in  its  cor- 
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porate  as  distinguished  from  its  govern- 
mental duty  prevails  in  Wisconsin,  it  was 
held  in  Naumburg  v.  Milwaukee,  77  C.  C.  A. 
67,  146  Fed.  641,  that  a  city  is  liable  for 
the  negligence  of  a  bridge  tender  where,  by 
statute,  he  was  declared  to  be  a  city  oflBcer, 
and  the  duty  of  maintaining  and  attending 
the  bridge  was  thereby  imposed  upon  the 
city.  However,  a  dictum  is  found  in  Steph- 
ani  V.  Manitowoc,  89  Wis.  467,  62  N.  W. 
176,  to  the  effect  that  there  is  no  liability 
unless  created  by  statute. 

So,  the  combined  negligence  of  a  bridge 
tender  and  one  whom  he  has  employed  to  as- 
sist him,  although  not  a  servant  of  the  mu- 
nicipality, in  driving  a  child  from  the  open 
draw  of  a  bridge,  will  render  the  city  lia- 
ble where  the  child  received  an  injury.  Chi- 
cago v.  O'Malley,  196  111.  197,  63  N.  E.  652. 
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•charged  that  on  January  10,  1901,  the  de- 
fendant the  city  of  Chicago  owned,  con- 
trolled, and  operated  a  certain  bridge, 
known  as  the  ''Van  Buren  street  bridge,"  in 
«aid  city,  and  employed  the  defendant  James 
O'Connor  as  a  bridge  tender  thereon,  and  to 
have  charge  of  the  machinery  and  attach- 
ments of  said  bridge  for  the  operation  there- 
of, and  to  raise  and  lower  the  same;  that 
on  said  day  the  plaintiff  was  also  employed 
by  the  said  defendant  the  city  of  Chicago 
AS  a  machinist,  and  was  by  said  defendant 
ordered  to  make  certain  measurements, 
and  to  perform  certain  worK,  on  the 
said  Van  Buren  street  bridge,  and  be- 
xeath  and  about  the  same;  and  while  he 
was  in  the  performance  of  said  work,  and  at 
work  beneach  the  bridge,  the  said  defend- 
ants carelessly  and  negligently  set  the  ma- 
<chiner}'  of  said  bridge  in  motion,  and  that, 
while  the  plaintiff  was  exercising  reasonable 
care  for  his  own  safety,  because  of  the  negli- 
gence of  the  defendants,  he  was  caught  be- 
tween two  heavy  pie<fe3  of  iron,  and  was 
greatly  and  permanently  injured.  At  the 
lirst  trial  the  jury  returned  a  verdict,  under 
the  direction  of  the  court,  against  the  plain- 
titf.  upon  which  the  court  rendered  judgment 
in  favor  of  the  city,  which  judgment  was  re- 
versed by  the  appellate  court.  127  III.  App. 
150.  Upon  the  second  trial  the  plaintiff 
recovered  a  verdict  for  the  sum  of  $5,000, 
upon  which  judgment  was  rendered  against 
the  city,  which  judgment  has  been  affirmed 
by  the  appellate  court  for  the  first  district, 
and  a  further  appeal  has  been  prosecuted  to 
this  court. 

The  appellate  court,  in  its  last  opinion, 
made  the  following  statement  of  facts,  which 
we  find,  from  an  examination  of  the  record, 
to  be  substantially  correct:  ''Appellee,  at 
the  time  of  his  injury,  had  been  in  the  em- 
ploy of  the  city  for  a  number  of  years  in  the 
bridge  department;  a  subordinate  depart- 
ment of  the  department  of  public  works  of 


the  city.  A  Mr.  Willman  had  immediate 
charge  of  the  bridge  department,  under  Pat- 
rick White,  the  superintendent  of  bridges, 
and  had  authority  to  give  directions  to  ap- 
pellee. January  10,  1901,  Mr.  Willman  di- 
rected the  appellee  to  go  to  the  Van  Buren 
street  bridge,  and  take  a  measurement  of 
the  stroke  of  the  arm  of  the  heel  lock  when 
the  bridge  was  stationary,  and  then  the 
bridge  tender  would  raise  the  bridge  for  him 
to  take  another  measurement,  so  as  to  get 
the  full  stroke  of  the  arm.  The  evidence 
tends  to  prove  that,  in  order  to  ascertain 
the  full  stroke  of  the  arm,  it  was  necessary 
to  take  one  measurement  when  the  bridge 
was  stationary  and  another  when  it  was 
raised.  Van  Buren  street  lies  east  and  west, 
and  the  bridge  in  question  is  across  the 
Chicago  river  on  the  line  of  Van  Buren 
street,  and  connects  the  part  of  the  street 
east  of  the  river  with  the  part  west  of  it, 
so  that  when  it  is  closed  it  is  a  part  of  the 
street.  The  bridge  is  a  rolling  lift  bridge, 
and  is  operated  by  machinery  moved  by  elec- 
trical power.  The  machinery  which  operates 
the  east  part  of  the  bridge  is  under  the 
street  on  the  east  side,  and  that  operating 
the  west  part  under  the  street  on  the  west 
side.  The  parts  of  the  bridge  each  side  of 
the  center  are  operated  separately  by  sepa- 
rate machinery,  and  each  part  requires  a 
a  man  to  operate  it,  so  that  the  opera- 
tion of  the  bridge  requires  at  least  two  men. 
There  is  a  shanty  at  the  southeast  corner, 
and  another  at  the  northwest  corner,  of  the 
bridge,  in  which  are  situated  the  appliances 
to  turn  on  and  regulate  the  power  which 
moves  the  bridge  machinery.  When  either 
part  of  the  bridge  is  raised,  the  end  next 
the  approach  to  the  bridge  goes  up.  To  take 
measurements  as  directed,  it  was  necessary 
for  the  appellee  to  go  beneath  the  part  of  the 
bridge  which  lay  east  of  the  center  when 
the  bridge  was  closed  or  stationary.  James 
O'Connor  was  the  bridge  tender  at  the  time 


And  it  was  held  in  Chicago  v.  Mullen,  54 
C.  C.  A.  94,  116  Fed.  292,  and  in  Lehigh 
Valley  Transp.  Co.  v.  Chicago,  237  111.  581. 
S(>  N.  E.  109,3,  that  a  municipality  is  lia- 
ble for  the  negligence  of  a  bridge  tender 
in  operating  the  draw  of  a  bridge  over  navi- 
gable water  so  as  to  inflict  an  injury  upon 
a  passing  vessel,  as,  in  operating  a  bridge, 
it  acts  in  its  private,  instead  of  its  gov- 
«»rninental  or  public,  capacity.  To  the  con- 
trary, however,  see  Corning  v.  Saginaw,  su- 
pra. 

And  the  doctrine  just  stated  was  applied 
in  Weisenborg  v.  Winneconne,  56  Wis.  667, 
14  N.  W.  871,  where,  by  statute,  a  munici- 
pality was  charged  with  the  duty  of  main- 
taining a  bridge,  keeping  it  repaired  "and 
attended,"  and  the  negligence  of  the  bridge 
tender  in  operating  the  draw  resulted  in 
19L.R.A.(N.S.) 


the  death  of  one  upon  a  boat  which  attempt- 
ed to  pass  through  it. 

So,  a  municipality  will  be  liable  for  in- 
juries sustained  by  a  vessel  in  passing 
through  a  drawbridge  as  the  result  of  the 
negligence  of  the  bridge  tender,  where,  by 
statute,  the  bridge  is  declared  a  public  high- 
way, and  the  control  thereof  vested  in  the 
department  of  parks.  Edgerton  v.  New 
York,  27  Fed.  233. 

Attention  may  be  called  to  the  case  of 
Woodhull  V.  New  York,  150  N.  Y.  450,  44 
N.  E.  1038,  reversing  76  Hun,  390,  28  N.  Y. 
Supp.  120,  where  it  was  held  that  a  city 
was  not  responsible  for  a  false  arrest  made 
by  a  bridge  policeman,  appointed  pursuant 
to  statute,  in  the  discharge  of  his  public 
duty,  even  assuming  that  it  would  have 
been  liable  had  he  acted  merely  as  a  servant 
or  agent  of  the  municipality. 
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of  the  accident,  having  been  regularly  ap- 
pointed as  such  by  the  mayor  of  the  city, 
with  the  concurrence  of  the  city  council. 
The  actual  work  of  operating  the  bridge  was 
done  by  James  O'Brien,  who  operated  the 
part  of  it  east  of  the  center,  and  by  James 
McDonald,  who  operated  that  part  of  it 
west  of  the  center.  These  men  were  not  em- 
ployed or  paid  by  the  city,  but  were  hired 
and  paid  by  James  O'Connor,  the  bridge 
tender.  Patrick  White,  superintendent  of 
bridges,  testified  that  he  'had  authority,  if 
he  saw  a  man  operating  a  bridge  improper- 
ly, to  discharge  him,  or  make  him  leave  that 
work;  that  it  made  no  difference  who  he 
was,  if  he  was  doing  something  wrong,  he 
could  discharge  him  immediately.*  Appel- 
lee testified  that  after  he  was  directed  by 
Willman,  as  above  stated,  he  went  to  the 
bridge,  and  into  the  bridge  house  on  the  east 
side,  and  told  O'Brien  that  he  was  sent 
there  to  take  a  measurement;  that  he  would 
take  one  measurement  first,  and  then  would 
signal  him  (O'Brien)  that  he  had  taken  that 
measurement,  and  for  him  to  lift  the  bridge, 
and  then  he  would  take  the  other,  and  when 
through  would  signal  him  to  lower  the 
bridge;  and  O'Brien  said,  'it  was  all  right.' 
The  appellee  further  testified  that  after  the 
conversation  above  mentioned,  and  four  or 
five  minutes  before  he  went  beneath  the 
bridge,  he  went  to  the  west  side  of  the 
bridge,  and  talked  with  McDonald,  and  then 
went  back  to  the  east  side  and  repeated  to 
O'Brien  what  he  had  said  to  him  before. 
McDonald,  who  operated  tne  west  side  of  the 
bridge,  testified  that  plaintiff  came  to  him 
about  10  o'clock,  and  said  he  wanted  to 
take  some  measurements,  and  would  want 
the  bridge  raised,  and  witness  told  him  to 
notify  the  operator  on  the  other  side,  and 
plaintiff  said  he  would  do  so,  and  give  that 
operator  the  signal  when  he  was  ready;  and 
the  arrangement  was  that  plaintiff  and  his 
helper,  James  Burke,  were  to  notify  the  op- 
erator on  the  east  side  of  the  bridge  when 
they  were  ready  to  have  that  side  raised, 
and  that  four  or  five  minutes  after  plaintiff 
went  underneath  the  bridge,  witness  w^as 
signaled  from  the  east  side  to  raise  the 
bridge;  that  it  was  necessary  for  witness 
to  raise  his  part  of  the  bridge  6  feet  to  un- 
lock the  bridge,  so  as  to  allow  the  east  half 
to  be  raised.  It  appears  from  the  evidence 
that  James  J.  Kennedy,  a  common  laborer, 
who  had  been  employed  occasionally  by  Mc- 
Donald and  O'Brien  to  assist  them,  and  paid 
by  whichever  of  them  employed  him,  was  on 
the  bridge  at  the  time  in  question.  He  tes- 
tified that  he  was  in  the  shanty  at  the  east 
end  of  the  bridge  when  the  plaintiff  was  on 
his  way  below,  and  that  O'Brien,  who  was 
shoveling  snow  at  the  time,  told  witness  to 
get  ready  to  make  a  lift, — to  go  ahead  and 
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make  the  lift,  as  plaintifiT  wanted  to  make 
some  measurements, — and  witness  signaled 
to  McDonald,  who  signaled  back  that  he  was 
ready,  and  rang  the  bell  to  clear  the  bridge, 
and  started  to  raise  his  end  when  the  west 
side  went  up  several  feet;  that  witness 
turned  on  the  current,  and  started  to  raise 
the  east  end,  when  he  heard  a  voice,  'Stop! 
for  God's  sake,  stop!'  and  witness  shut  off 
the  current.  He  also  testified  that  before  he 
made  the  lift  he  received  no  signal  from  be- 
low. While  plaintiff  was  underneath  the 
fioor  of  the  bridge,  with  James  Burke,  his 
helper,  and  engaged  #n  making  the  fir«t 
measurement  of  the  arm  of  the  heel  lock, 
the  power  was  turned  on,  the  machinery  set 
in  motion,  and  the  east  half  of  the  bridge 
raised  without  any  signal  from  either  him 
or  Burke.  The  consequence  was  that  appel- 
lee was  caught  and  crushed  between  the 
moving  arm  of  the  heel  lock  and  an  iron 
column,  and  was  seriously,  and,  as  the  evi- 
dence tends  to  prove,  permanently,  injured." 

Messrs.  Edward  C.  Fitch  and  Charles 
B.  Stafford,  with  Messrs.  Edward  J. 
Brnnda^e  and  John  R«  Caverly,  for  ap- 
pellant. 

Mr.  Charles  J.  Trainer,  for  appellee: 

A  bridge  across  a  river  in  the  street  of 
a  city  is  a  part  of  the  street,  and  the  city  is 
bound  to  control  and  manage  it  in  such  man- 
ner as  to  avoid  injury  to  those  rightfully 
using  it  or  about  it;  and  for  a  neglect  of 
which  duty  the  city  will  be  responsible  in 
damages. 

Chicago  V.  Powers,  42  111.  169,  89  Am. 
Dec.  418,  Mechanicsburg  v.  Meredith,  54 
111.  84;  Kreigh  v.  Chicago,  86  111.  407; 
Chicago  V.  McGinn,  51  111.  266,  2  Am.  Rep. 
295;  Chicago  v.  McDonald,  57  111.  App.  250; 
Gavin  v.  Chicago,  97  111.  66,  37  Am.  Rep.  99. 

A  delegation  of  power,  such  as  was  given 
to  the  bridge  tender,  carries  with  it  the  im- 
plied power  to  use  all  means  reasonably  nee* 
essary  to  carry  out  the  delegated  power. 

Mechem,  Agency,  §§  280-311;  2  Dill.  Mun. 
Corp.  4th  ed.  p.  881. 

When  the  master  delegates  duties  which 
the  law  imposes  upon  him,  to  an  agent,  the 
agent,  in  whatever  rank,  in  performing  said 
duties,  acts  as  the  master,  and  the  master 
is  liable  for  injury  caused  by  his  negligence. 

Mobile  &  O.  R.  Co.  v.  Godfrey,  155  HI. 
78,  39  N.  E.  590;  Baier  v.  Selke,  211  111. 
517,  103  Am.  St.  Rep.  208,  71  N.  E.  1074; 
Pullman  Palace  Car  Co.  v.  Laack,  143  111. 
242,  18  L.R.A.  215,  32  N.  E.  285;  Libby, 
McNeill,  &  Libby  v.  Scherman,  146  111.  54U 
37  Am.  St.  Rep.  191,  34  N.  E.  801;  Chicago 
&  A.  R.  Co.  V.  Scanlan,  170  111.  106,  48  X. 
E.  826 ;  Edward  Hines  Lumber  Co.  v.  Ligas, 
172  111.  315,  64  Am.  St.  Rep.  38,  50  N.  E. 
225;   Leonard  v.  Kinnare,  174  111.  632,  51 
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^NT.  E.  <J88;  Kewanee  Boirer  Co.  v.  Erickaon, 
181  111.  640,  54  N.  E.  1044. 

The  question  of  who  are  fellow  servants  is 
one  of  fact  for  the  jury. 

Pullman  Palace  Car  Co.  v.  Laack,  supra; 
^Af  issouri  Mallenble  Iron  Co.  v.  Dillon,  206 
111.  145,  69  N.  E.  12;  Hartley  v.  Chicago 
A  A.  R.  Co.  197  111.  440,  64  N.  E.  382;  Chi- 
oago  &  E.  I.  R.  Co.  V.  Driscoll,  207  111.  16, 
€9  N.  E.  620;  Goldie  v.  Werner,  151  111.  651, 
38  N.  E.  95. 

The  injured  employee  and  the  party  whose 
xiegligence  caused  the  injury  must  be  serv- 
ants of  the  same  master  before  the  fellow- 
servant  rule  will  apply. 

Pullman  Palace  Car  Co.  v.  Laack,  supra; 
TTierney  v.  Chicago  Junction  R.  Co.  02  111. 
App.  631. 

When  a  servant  is  employed  in  a  depart- 
ment separate  and'  distinct  from  that  of  a 
servant  whose  negligence  causes  an  injury, 
the  master  is  liable. 

Chicago  City  R.  Co.  v.  Leach,  208  111. 
205,  100  Am.  St.  Rep.  216.  70  N.  E.  222; 
Ryan  v.  Chicago  &  N.  W.  R.  Co.  60  111.  171, 
14  Am.  Rep.  32;  PitUburg,  Ft.  W.  &  C.  R. 
Co.  V.  Powers,  74  111.  341;  Chicago  &  A.  R. 
Co.  V.  Hoyt,  122  111.  374,  12  N.  E.  225. 

Hand,  J.,  delivered  the  opinion  of  the 
court : 

It  is  first  contended  that  there  was  a  fatal 
variance  between  the  declaration  and  the 
proof  in  this :  That  the  declaration  charged 
that  O'Connor  was  the  employee  of  the  city, 
responsible  for  the  accident  which  caused  the 
injury  of  appellee,  while  the  evidence  showed 
that  O'Connor  was  not  present  at  the 
time  of  the  accident,  but  that  the  actual 
work  in  raising  the  bridge  at  the  time  ap- 
pellee was  injured  was  performed  by  Jamef: 
O'Brien  and  James  McDonald,  who  were  in 
tne  employ  of  O'Connor,  and  not  in  the  em- 
ploy of  the  city.  There  are  two  satisfactory 
answers  to  this  position  of  the  city:  First, 
by  the  dismissal  as  to  O'Connor,,  he  was 
«Iiminated  from  the  case,  and  the  declara- 
tion thereafter,  without  amendment,  charged 
the  city  with  the  negligent  acts  which 
caused  the  injury  to  the  appellee;  and  sec- 
ondly, the  proof  sustained  the  averment  of 
the  declaration  that  it  was  the  negligent 
act  of  O'Connor  which  caused  the  injury. 
The  evidence  showed  that  O'Connor,  a 
saloonkeeper,  was  regularly  appointed  by 
the  mayor  of  the  city  of  Chicago  bridge 
tender  of  the  Van  Buren  street  bridge;  that 
he  did  not  tend  the  bridge  personally,  but 
•employed  O'Brien  and  McDonald  to  do 
the  work  for  him,  and  that  James  J.  Ken- 
nedy, under  the  direction  of  O'Brien,  set 
the  machinery  in  motion  on  the  occasion 
when  the  appellee  was  injured.  The  city 
knew  that  O'Brien  and  McDonald  were 
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in  the  employ  of  O'Connor,  and  were  in 
actual  control  of  the  bridge.  O'Brien  and 
McDonald,  therefore,  as  to  the  city,  stood  in 
the  place  of  O'Connor,  and  the  negligence  of 
O'Brien  in  directing  Kennedy  to  raise  the 
bridge  at  the  time  of  the  injury  was  the 
negligence  of  O'Connor,  and  proof  that  the 
negligent  order  to  raise  the  bridge  was  given 
by  O'Brien  sustained  the  averment  of  the 
declaration  that  it  was  the  negligence  of 
O'Connor  which  caused  the  accident. 

It  is  next  contended  that  O'Connor,  O'Bri- 
en, McDonald,  and  Kennedy  were  the  fel- 
low servants  of  the  appellee,  and  that  ap- 
pellee cannot  recover  for  the  negligence  of 
O'Connor,  or  persons  in  his  employ,  in  han- 
dling said  bridge.  The  question  whether  the 
servants  of  a  common  master  are  fellow 
servants  is  usually  a  question  of  fact,  and 
never  becomes  a  question  of  law,  unless  the 
facts  proven  show  such  relation  so  clearly 
to  exist  that  all  reasonable  minds  will  readi- 
ly agree  that  such  is  the  relation  of  the  serv- 
ants of  the  common  master  to  each  other. 
Duffy  V.  Kivilin,  196  111.  630,  63  N.  E.  503; 
Spring  Valley  Coal  Co.  v.  Patting,  210  111. 
342,  71  N.  £.  371;  Missouri  Malleable  Iron 
Co.  V.  Dillon,  206  111.  146,  69  N.  E.  12.  Here 
the  injured  servant  was  performing  service 
in  one  department  of  the  city  government, 
and  was  sent  by  his  superior  officer  to  the 
bridge  to  make  certain  measurements,  while 
the  servants  of  the  city  causing  the  injury 
performed  service  in  another  department 
of  the  city  government,  and  were  under  the 
control  of  other  superior  officers,  and  the 
servants  of  the  city  handling  the  bridge  had 
nothing  to  do  with  making  the  measure- 
ments which  appellee  had  been  directed  to 
make;  their  duties  being  to  care  for  and 
handle  the  bridge.  The  appellee  and  the 
servants  of  the  city  who  caused  the  injury 
were  not,  therefore,  at  the  time  of  the  in- 
jury, co-operating  with  each  other  in  the 
particular  business  of  making  said  measure- 
ments or  of  raising  said  bridge,  but,  at  the 
time  the  appellee  was  injured,  he  was  en- 
gaged in  one  employment, — i.  e.,  in  mak- 
ing measurements, — while  the  other  servants 
of  the  city  who  caused  his  injury  were  en- 
gaged in  doing  an  entirely  other  thing, — 
i.  e.f  raising  the  bridge.  The  appellee  and 
said  servants  were  not  therefore  necessarily 
co-operating  together  at  the  time  appellee 
was  injured.  Neither  did  the  line  of  the  em- 
ployment, or  the  usual  duties  of  the  appel- 
lee and  the  servants  of  the  city  who  operat- 
ed the  bridge,  necessarily  bring  the  appel- 
lee and  said  servants  into  habitual  associa- 
tion, so  that  they  might  exercise  a  mutual 
influence  upon  each  other  promotive  of  the 
caution  which  would  protect  each  other 
from  an  injury  which  might  result  from  the 
negligence  of  each  other.    In  Chicago  &  A. 
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R.  Co.  V.  Hoyt,  122  111.  369,  12  N.  E.  226, 
on  page  374,  it  was  said:  "It  was  said  by 
this  court  in  North  Chicago  Rolling  Mill 
Co.  V.  Johnson,  114  111.  67,  29  N.  E.  186. 
that  the  servants  of  the  same  master,  to  be 
coemployees,  so  as  to  exempt  the  master, 
from  liability  on  account  of  injuries  sus- 
tained by  one  resulting  from  the  negligence 
of  the  other,  shall  be  directly  co-operating 
with  each  other  in  a  particular  business, — 
i.  c,  the  same  line  of  employment, — or  that 
their  usual  duties  shall  bring  them  into  ha- 
bitual association,  so  that  they  may  exer- 
cise a  mutual  influence  upon  each  other  pro- 
motive of  proper'  caution."  We  therefore 
think  it  clear  the  court  properly  submitted 
the  question  whether  the  appellee  and  the 
servants  of  the  city  who  controlled  the 
bridge  at  the  time  he  was  injured  were  fel- 
low servants  to  the  jury  as  a  question  of 
fact. 

It  is  also  urged  that  the  appellee  assumed 
the  risk  of  being  injured  by  the  negligence 
of  the  bridge  tenders  in  prematurely  raising 
the  bridge  while  he  was  beneath  the  bridge, 
making  the  measurements  which  he  had  been 
sent  to  the  bridge  to  make.  The  general  rule 
is  a  servant  only  assumes  the  ordinary  risks 
of  the  business  in  which  he  is  employed. 
In  this  case,  before  going  beneath  the  bridge, 
he  had  an  understanding  with  the  servants 
of  the  city  in  charge  of  the  bridge  that  they 
would  not  raise  the  bridge  until  he  signaled 
them  so  to  do,  and  the  injury  which  he  sub- 
sequently sustained  was  caused  by  reason 
of  the  fact  that  said  servants  violated  that 
understanding,  and  raised  the  bridge  before 
the  appellee  had  signaled  them  so  to  do, 
and  without  notice  to  the  appellee  that  they 
were  about  to  raise  the  bridge.  Clearly, 
the  negligence  of  the  servants  of  the  city 
in  charge  of  the  bridge  in  raising  the  bridge, 
after  they  had  agreed  not  to  raise  it  until 
they  had  been  signaled  to  raise  the  same 
by  the  appellee,  was  not  a  risk  which  'the 
appellee  assumed  by  virtue  of  his  contract 
of  employment  with  the  city.  In  Illinois 
Third  Vein  Coal  Co.  v.  Cioni,  216  111.  683, 
74  N.  E.  751,  on  page  690,  it  was  said: 
"When  a  servant  enters  the  employment  of 
the  master,  the  ordinary  risks  of  such  em- 
ployment which  he  assumes  include  the  neg- 
ligence of  fellow  servants  associated  with 
him.  But  he  does  not  assume  the  risk  of 
the  negligence  of  employees  of  the  same 
master  who  are  not  fellow  servants  with 
him."  And  in  Chicago  &  E.  I.  R.  Co.  v. 
White,  209  111.  124,  70  N.  E.  688,  on  pa^^e 
132,  it  was  said:  "A  servant,  however,  does 
not  assume  the  risk  of  a  negligent  manner 
of  doing  the  work  by  other  servants  who 
pre  not  his  fellow  servants,  unless  it  is 
customary  to  do  the  work  in  that  manner. 
The  risk  of  such  an  act  is  not  one  of  the 
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usual  or  ordinary'  hazards  of  the.  employ- 
ment." 

It  is  also  urged  that  the  court  erred  in 
instructing  the  jury  that  the  city  waa  re- 
sponsible for  the  negligent  acts  of  the  men 
in  charge  of  the  Ifridge  in  raising  the  sarr^ 
without  being  signaled  so  to  do  by  appelli'fr. 
as  it  is  contended  O'Brien,  McDonald,  ami 
Kennedy  were  not  the  servants  of  the  city. 
O'Connor  was  the  regularly  appointed  rep- 
resentative of  the  city,  and  in  charge  of 
the  Van  Buren  street  bridge,  and  the  city 
was  responsible  for  his  negligent  acts,  done- 
in  the  line  of  his  duty.  With  the  knowle-l^'f 
and  consent  of  the  city,  O'Connor  did  not 
personally  perform  the  duties  imposed  up- 
on him,  but  the  city  permitted  such  dutiVs 
to  be  performed  by  persons  employee!  by 
O'Connor.  When  the  city  permitted  O'Con- 
nor to  employ  men  to  operate  the  briilffH. 
and  the  persons  employed  by  him  did  op«»r- 
ate  the  bridge  with  the  knowledge  and  th«' 
consent  of  the  city,  we  think  it  clear  the  city 
became  liable  for  the  negligent  acts  of  ^^uch 
employees  to  the  same  extent  that  it  wa<» 
liable  for  the  negligent  acts  of  O'Connor, 
and  that  it  cannot  escape  liability  by  rea- 
son of  the  fact  that  the  men  in  active  con- 
trol of  the  bridge  were  paid  by  O'Connor 
instead  of  by  the  city.  Suppose  the  per- 
sons employed  by  O'Connor  operated  the 
bridge  in  a  negligent  manner,  and,  in  con- 
sequenoe  of  such  negligence,  a  person  cross- 
ing the  bridge  had  been  injured.  It  clearly 
would  not  have  been  a  defense  to  an  action 
brought  by  such  person  that  the  person* 
in  charge  of  and  operating  the  bridge,  with 
the  knowledge  and  consent  of  the  city,  were 
paid  by  O'Connor  instead  of  by  the  city. 
Our  conclusion  is  that  the  city  was  respon- 
sible for  the  negligent  acts  of  the  persons  in 
charge  of  said  bridge,  and  that  the  court 
did  not  err  in  so  instructing  the  jury. 

Other  instructions  given  on  behalf  of  the 
appellee  have  been  criticized.  We  think, 
however,  the  jury  were  instructed  substan- 
tially in  accordance  with  the  law. 

It  is  finally  contended  that  the  city  is  not 
liable  to  the  appellee  for  the  injury  which 
he  sustained.  The  bridge  forms  a  part  of 
one  of  the  public  streets  of  the  city,  and 
while  it  is  not  stationary,  like  the  street 
of  which,  when  closed,  it  forms  a  part,  it 
is  as  much  under  the  control  of  the  city 
as  the  street;  and,  if  the  servants  of  the 
city,  in  raising  or  lowering  the  bridge,  in- 
jured a  person  rightfully  crossing  the  bridire. 
or  a  person  upon  a  boat  beneath  the  bridpe. 
the  city  would  clearly  be  liable  for  such  in- 
jury; and  we  are  unable  to  see  why  the 
city  should  not  be  held  liable  to  the  appellee, 
who  was  lawfully  upon  the  bridge  at  the 
time  he  was  injured,  for  the  negligence  of 
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the  persons  who  were  operating  the  bridge 
with  the  knowledge  and  consent  of  the  city. 
Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 


IOWA  SUPREME  COURT. 

ELECTRIC    STORAGE    BATTERY    COM- 
PANY 

V. 

WATERLOO,  CEDAR  FALLS,  &  NORTH- 
ERN RAILWAY  COMPANY,  Appt. 

(138  Iowa,  369,  116  N.  W.  144.) 

Contract  —  warranty  —  paroL 

1.  Liability  for  breach  of  warranty  that 
the  apparatus  installed  will  produce  certain 
results  cannot  be  established  by  parol  under 
a  written  contract  to  furnish  certain  elec- 


trical   apparatus,   to   be   first-class   and   of 
latest   type,  all  work  to  be  done  in   first- 
class  manner. 
Same  <»  waiver. 

2.  Acceptance  and  use  for  months  of  elec- 
trical apparatus  without  criticism  or  com- 
plaint will  preclude  reliance  on  a  defense 
of  breach  of  parol  warranty  of  results  from 
its  use  in  an  action  for  the  purchase  price. 

(May  6,   1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Black  hawk 
County  in  plaintiif's  favor  in  an  action 
brought  to  recover  the  contract  price  of 
certain  electrical  apparatus.    Affirmed. 

Statement  by  Deemer,  J.: 
Action  to  recover  the  balance  of  the  pur- 
chase price  of  certain  storage  batteries  and 


Ca8e  Note.  —  Right  to  show  parol  war- 
ranty in  connection  xjoith  a  contract 
of  sale  of  personalty. 

It  is  not  intended  in  this  note  to  include 
cases  involving  fraudulent  representations 
or  fraudulent  warranties,  or  cases  involving 
fraud  or  mistake  in  omitting  a  warranty  in 
a  written  contract  of  sale.  Neither  will 
cases  be  included  which  involve  warranties 
as  to  property  other  than  chattels.  Cases 
of  implied  warranties  are  also  excluded. 

Evidence  of  an  oral  warranty  relating  to 
an  article  which  is  the  subject-matter  of  a 
written  contract  of  sale  is  generally  held 
inadmissible. 

Some  jurisdictions,  however,  recognize  ex- 
ceptions to  this  general  doctrine.  Thus,  it 
has  been  held  that  even  though  a  contract 
of  sale  is  in  writing,  and  contains  specific 
warranties,  yet  evidence  of  a  parol  warranty 
relating  to  a  matter  as  to  which  the  written 
warranties  are  wholly  silent  is  competent. 

This  exception  to  the  rule  prevails  in 
England,  and  the  doctrine  of  a  majority  of 
the  American  decisions  on  the  subject  is 
there  modified  to  this  extent,  although  the 
earlier  decisions  of  that  country  applied 
the  doctrine  of  exclusion  of  oral  warranty  as 
strictly  as  do  a  majority  of  the  jurisdictions 
of  this  country.  Such  cases,  however,  have 
been  expressly  disapproved  by  the  later 
cases  on  the  subject.  The  doctrine  was  first 
modified  in  that  country  in  passing  upon  the 
admissibility  of  evidence  to  show  other 
agreements  made  contemporaneously  with  a 
written  contract,  which  induced  the  con- 
tract, but  which  were  not  incorporated  there- 
in. Such  oral  agreements  were  held  to  be 
collateral  to  the  written  contract,  and  there- 
fore evidence  of  the  same  was  held  admis- 
sible. Among  such  cases  are:  Morgan  v. 
Griffith,  23  L.  T.  N.  S.  783;  Erskine  v.  Ar- 
deane,  29  L.  T.  N.  S.  234;  and  Angell  v. 
Duke,  L.  R.  10  Q.  B.  174. 

Influenced  by  the  foregoing  cases,  in  Ed- 
ward Lloyd  Limited  v.  Sturgeon  Falls  Pulp 
Co.  86  L.  T.  N.  S.  162,  the  earlier  cases  hold- 
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ing  that  evidence  of  a  parol  warranty  of  an 
article  sold  by  written  contract  was  inad- 
missible were  disapproved,  and  the  doctrine 
was  enunciated  that  where  a  contract  of  sale 
contained  no  warranty  as  to  the  matters  in 
reference  to  which  it  was  claimed  that  a 
parol  warranty  had  been  made  at  the  time  of 
the  execution  of  the  contract,  and  which 
had  not  been  incorporated  therein,  evidence 
of  such  warranty  was  competent.  In  this 
case  the  parol  warranty  sought  to  be  proved 
related  to  a  water  power  and  appurtenances^ 
which  was  the  subject-matter  of  the  contract 
of  sale.  The  oral  warranties  were  in  effect 
as  follows: 

(a)  That  water  power  to  a  given  extent 
could  and  would,  at  a  stated  price,  be  de- 
veloped within  a  reasonable  time  and  at  a 
specified  maximum  expense  at  a  certain 
place  without  the  utilization  of  any  other 
falls,  (b)  As  to  the  quantity  of  pulpwood 
conveyed,  (bl)  As  to  the  cost  of  cutting 
and  delivering  at  the  mill  logs  for  mak- 
ing pulp,  (c)  As  to  the  condition  of 
the  property  and  suitableness  for  the 
purpose  intended,  (d)  As  to  the  time  when 
the  buildings  and  works  could  be  completed, 
(e)  As  to  the  amount  of  pulpwood  which 
would  be  at  the  mill  at  a  given  time  to  en- 
able the  purchaser  to  operate  the  mill.  (f) 
That  there  was  no  contract  or  agreement 
which  interfered  with  the  rights  of  the 
claimants  (purchasers)  in  respect  to  the 
property  in  question,  or  restricted  their  use 
or  enjoyment  thereof. 

In  reaching  its  conclusion,  after  having 
considered  the  cases  already  mentioned,  the 
court  said  that  these  authorities  were  bind- 
ing upon  it,  and  that  they  could  no  longer 
act  on  the  principle  laid  down  in  Kain  v. 
Old,  2  Bam.  &  C.  627,  wherein  evidence 
tending  to  prove  a  verbal  warranty  that  a 
ship  conveyed  by  written  contract  was  cop- 
per-bolted was  held  incompetent.  As  to 
warranties  b  1,  c,  d,  and  e,  Bruce,  J.,  said: 
"On  the  authority  of  the  cases  I  have  men- 
tioned, I  think  evidence,  as  I  have  already 
said,  may  be  given  to  prove  a  verbal  war- 
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Iowa,  464,  56  N.  W.  541;  30  Am.  &  Eng. 
Enc.  Law,  2(1  ed.  p.  168. 

Whether  a  written  instrument  does  pur- 
port to  be  a  complete  and  final  repository 
of  the  agreement,  so  as  to  exclude  parol 
testimony,  is  a  question  of  law  for  the 
court,  to  be  determined  upon  an  inspection 
of  the  instrument. 

Mechem,  Sales,  §  1256;  Thompson  v. 
Libby,  supra;  Naumberg  v.  Young.  44  N.  J. 
L.  333,  43  Am.  Rep.  380;  Hei  v.  Heller,  53 
Wis.  415.  10  N.  \V.  620;  Union  Selling  Co. 
V.  Jones,  supra. 

If  the  vendee  retains  goods  purchased  by 
him  beyond  a  reasonable  time,  it  consti- 
tutes an  acceptance,  and  is  a  waiver  of  any 
defect. 

Brown  v.  Foster,  108  X.  Y.  387,  15  N.  E. 


608;  Columbia  Rolling  Mill  Co.  v.  Beckett 
Foundry  &  Mach.  Co.  55  N.  J.  L.  391.  26 
Atl.  888;  McCorniick  Harvesting  Mach.  Co. 
V.  Martin,  32  Neb.  723,  49  N.  W.  700: 
McCorraick  Harvesting  Co.  v.  Chesrown.  33 
Minn.  32,  21  N.  W.  846;  Gammon  v. 
Abrams,  53  Wis.  323.  10  N.  W.  479:  Pratt 
V.  Peck,  70  WMs.  620,  36  X.  W.  410;  Ros^n- 
field  V.  Swenson,  45  Minn.  190,  47  X.  W. 
718;  Allison  v.  Vaughan,  40  Iowa.  421: 
Mackey  v.  Swartz,  60  Iowa,  711,  15  X.  W. 
576;  Winelander  v.  Jones.  77  Iowa,  401.  42 
X.  W.  333. 

Deenier,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  owns  and  operates  a  sys- 
tem of  electric  street  railway  in  the  cities 


collateral  agreement  of  warranty  constitut- 
ing no  part  of  the  contract  of  sale,  properly 
speaking.  The  warranty  in  this  case  was  giv- 
en at  the  time  the  order  was  executed,  and 
was  to  the  effect  that  the  machine  contracted 
for  would  be  capable  of  doing  certain  work 
in  a  good,  workmanlike,  efficient,  and  sat- 
isfactory manner. 

The  doctrine  of  the  Chapin  Case  was  also 
recognized  in  Eighmie  v.  Taylor,  98  N.  Y. 
288,  wherein  it  was  held  that  writings  for 
the  exchange  of  property  for  oil  wells  and  im- 
provements relating  thereto,  which,  taken  to- 
gether, covered  both  sides  of  an  entire  con- 
tract and  were  designed  to  signify  and  to 
execute  its  terms,  and  were  adequate  for 
that  purpose,  although  containing  no  war- 
ranty, could  not  be  varied  or  affected  by 
evidence  of  a  contemporaneous  parol  war- 
ranty to  the  effect  that  the  oil  wells  which 
were  covered  by  the  lease  would  yield  a  cer- 
tain number  of  barrels  of  oil  per  day.  and 
that  the  machinery,  etc.,  used  in  connection 
with  the  wells,  was  new  and  of  improved 
pattern,  and  that  the  debts  of  the  concern 
did  not  exceed  a  given  amount.  In  reaching 
this  conclusion  the  court  distinguished 
this  case  from  tlie  Chapin  Case.  Referring 
to  that  case,  the  court  said :  "That  case  did 
sustain  a  parol  warrant  in  the  face  of  a 
written  agreement  of  sale :  but  that  warran- 
ty was  not  as  to  the  then  present  quality  or 
condition  of  the  thing  sold,  but  as  to  what 
it  would  accomplish  in  the  future,  after 
the  completed  and  executed  sale,  the  terms 
of  which  it  did  not  seek  to  touch  or  modi- 
fy." After  quoting  that  portion  of  the  opin- 
ion of  that  case  which  is  quoted  herein,  the 
court  continued:  "The  guaranty  sustained, 
it  is  thus  apparent,  was  founded  upon  a  fu- 
ture contingency  which  assumed  the  com- 
pleted contract  as  executed,  and  to  remain 
unchanged.  Indeed,  the  agreement  was,  in 
the  specified  emergency,  to  take  the  ma- 
chines back.  If  the  case  be  near  the  border 
line  in  the  application  of  the  exception  to 
the  facts,  there  can  be  no  question  as  to  the 
soundness  of  the  doctrine  asserted." 

Waterbury  v.  Russell,  8  Haxt.  159,  also 
holds  that  a  memorandum  of  the  terms  of  a 
contract  which  is  reduced  to  writing,  and 
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which  contains  no  warranty,  may  neverthe- 
less be  enlarged  or  added  to  b}'  proof  of  an 
oral  warranty  as  to  the  quality  of  com  con- 
veyed in  such  contract.  This  decision  follows 
as  authority  Hogg  &  Belcher  v.  Cardwell.  4 
Sneed,  157,  wherein  it  was  held  that  a  con- 
tract in  writing  for  the  trade  of  tobacco, 
which  contained  no  warranty  clause.  cH>uld 
be  added  to  or  enlarged  by  evidence  of  an 
oral  warranty  as  to  the  quality  of  the  to- 
bacco. The  court  treated  the  representa- 
tions as  to  the  quality  of  the  tobacco  a:? 
made  to  influence  the  contract,  and  said  that 
if  in  fact  they  had  that  effect,  it  was  equiva- 
lent to  a  warranty. 

So  where  a  written  order  for  roofing  ma- 
terial contained  no  warranty,  but  did  not 
in  terms  exclude  a  warranty,  it  was  held, 
in  Florence  Wagon  Works  v.  Trinidad  As- 
phalt Mfg.  Co.  145  Ala.  677,  40  So.  49.  that 
the  purchaser  could  show  a  contemporanenu;* 
oral  warranty  of  the  roofing  against  de- 
fects for  a  designated  period  of  time,  and 
could  set  off  damages  for  the  breach  of  such 
warranty  in  an  action  against  it  for  tne 
purchase  price. 

Merriam  v.  Field,  24  Wis.  640,  seems  aUo 
to  recognize  the  doctrine  that  where  no  ex- 
press warranties  are  contained  in  a  written 
contract  of  sale,  evidence  of  parol  warranty 
is  competent;  and  it  apparently  limits  this 
exception  to  the  general  rule  to  such  a  case. 
On  this  point  the  court  said:  "The  plaintiff 
offered  to  show  a  warranty,  by  showing  that 
the  vendor  represented  the  lumber  to  be  mer- 
chantable at  the  time  of  the  sale.  But  this 
was  excluded,  upon  the  ground  that  it  was 
an  attempt  to  add  to  the  terms  of  the  writ- 
ten contract  by  parol.  This  ruling  was  cor- 
rect. The  plaintiff  relied  on  a  class  of  cases 
holding  that,  although  a  bill  of  sale  or  oth- 
er conveyance  had  been  executed  in  writing, 
still,  where  such  paper  did  not  profess  or 
attempt  to  express  the  entire  agreement  be- 
tween the  parties,  but  was  merely  executed  in 
part  performance  of  it.  the  whole  agreement 
might  be  shown,  although  part  of  it  rested 
in  parol.  But  the  difficulty  in  applying  that 
rule  here  is,  that  the  written  bill  of  sale 
does  contain  express  warranties  in  respect 
to  one  or  two  particulars.    And  where  that 
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of  Waterloo  and  Cedar  Falls,  an  interurban 
line  between  said  cities,  and  also  an  elec- 
tric line  to  Denver  Junction,  in  Bremer 
county.  Defendant's  power  house  is  lo- 
cated in  Waterloo.  It  has  a  rotary  trans- 
former for  its  Denver  line  at  the  station 
of  Glasgow.  It  had  a  storage  battery  in 
Cedar  Falls  for  several  years  prior  to  the 
time  involved  in  this  case.  As  the  business 
of  the  defendant  increased,  it  became  nec- 
essary to  increase  its  power  in  Cedar 
Falls.  It  had  secured  the  business  of  de- 
livering coal  to  the  State  Normal  School, 
which  is  located  on  the  outskirts  of  Cedar 
Falls,  on  a  hill.  It  did  not  have  sufficient 
power  to  move  the  coal  to  the  Normal  dur- 
ing the  day  without  interrupting  its  other 
traffic,  and  was  compelled  to  haul  the  coal 


at  night.  The  matter  was  taken  up  by 
Mr.  Cass,  president  of  the  defendant,  with 
the  plaintiff  at  its  office  in  Chicago,  and 
the  object  which  the  defendant  desired,  to 
wit,  sufficient  power  with  which  to  haul 
defendant's  coal  cars  to  the  Normal 
School,  was  stated.  In  November  Mr.  Ost- 
hoff,  plaintifT's  engineer,  who  had  charge  of 
such  matters,  came  to  Waterloo,  and  made  a 
personal  examination  of  defendant's  plant, 
lines,  and  equipment,  with  a  view  of  work- 
ing out  a  plan  which  would  produce  the 
results  required  by  the  defendant.  In  Feb- 
ruary of  the  year  1903,  after  Osthoff  had 
been  at  Waterloo,  and  returned  to  the 
plaintiff's  place  of  business,  plaintiff  wrote 
defendant  a  plan  for  bringing  about  the 
results   desired,   and   making  a   proposition 


is  the  case,  it  can  no  longer  be  said  that 
the  writing  does  not  attempt  to  express  the 
contract  of  the  parties,  so  far  as  express 
warranties  are  concerned.  The  presumption 
then  is,  that  it  expresses  the  whole  contract, 
as  to  such,  warranties :  and  to  allow  others 
to  be  shown  by  proving  verbal  statements  at 
the  time  of  the  sale  would  be  in  violation  of 
the  old  and  salutary  rule  against  varying 
and  adding'  to  written  contracts  by  parol 
evidence." 

The  doctrine  was  enunciated  in  Tufts  v. 
Verkuyl,  124  Mich.  242,  82  N.  W.  891,  that 
where  there  is  an  implied  warranty  that  an 
article  is  suitable  for  the  purpose  for  Which 
it  was  bought,  evidence  of  a  verbal  warranty, 
similar  to  that  which  would  be  implied  by 
the  contract  itself,  does  not  change  the 
terms  of  a  written  instrument,  and  is  there- 
fore admissible.  It  was  applied  as  to  the 
purchase  of  a  soda  fountain,  the  court  say- 
ing that  there  was  an  implied  warranty  that 
the  fountain  was  suitable  for  the  purpose  for 
which  it  was  bought,  although  the  written 
order  for  it  contained  no  such  warranty; 
and  that  because  the  law  would  imply  such 
a  warranty,  proof  of  an  oral  warranty  to  the 
same  effect  was  admissible. 

To  the  same  effect  is  Little  v.  G.  E.  Van 
Syckle  &  Co.  115  Mich.  480,  73  N.  W.  654 
(contract  for  sale  of  a  piano). 

But  in  Ehrsam  v.  Brown,  64  Kan.  466,  67 
Pac.  867,  where  neither  a  written  order  for 
the  purchase  of  certain  gyrators  for  use  in  a 
flour  mill,  nor  the  letter  of  acceptance,  con- 
tained words  of  warranty  of  any  kind,  the 
order  and  letter  were  held  to  constitute  such 
a  contract  in  writing  as  to  preclude  the  pur- 
chaser, in  an  action  against  him  for  the  pur- 
chase price,  from  showing  by  parol  evidence 
the  existence  and  terms  of  an  express  war- 
ranty, independent  of  such  writings,  to  the 
effect  that  such  gyrators  would  be  construct- 
ed of  good  material  and  of  first-class  work- 
manship, and  would  be  supplied  with  neces- 
sary and  suitable  fixtures,  and  would  in  all 
respects  be  suited  for  the  work  intended.  It 
was,  however,  said  that  if  the  defendant  had 
based  his  right  to  affirmative  relief  upon  the 
existence  of  an  implied  warranty  substan- 
tially to  the  effect  of  the  claimed  parol  ex- 
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press  warranty,  and  had  the  trial  court  sub- 
mitted this  theory  of  the  case  to  the  jury, 
the  argument  that  the  law  would  imply  a 
warranty  as  to  the  suitability  of  the  article 
for  the  purpose  intended  might  be  applica- 
ble, but  would  not  be  applicable,  where  the 
right  to  relief  was  based  upon  such  a  war- 
ranty as  an  express  warranty. 

Where  written  contract  contained  no  war- 
ranty. 

As  stated,  the  majority  of  the  decisions 
in  this  country  on  the  subject  do  not  recog- 
nize any  exceptions  to  the  general  rule  that 
parol  evidence  is  inadmissible  to  contradict 
or  vary  the  terms  of  a  written  instrument 
apparently  complete  on  its  face.  These  cases 
may  therefore  be  said  to  be  opposed  to  the 
doctrine  of  the  foregoing  cases,  wherein  cer- 
tain exceptions  to  this  general  rule  have  been 
either  recognized  or  applied.  The  failure, 
however,  in  many  instances,  to  consider  the 
question  from  the  standpoint  of  the  cases 
already  considered  detracts  considerably 
from  their  value  as  opposing  authority. 
The  nature  of  the  question  presented  also 
tends  greatly  to  diminish  or  enhance  the 
value  of  the  case  as  opposing  those  consid- 
ered, even  though  no  distinction  is  made,  but 
the  general  doctrine  of  exclusion  is  applied 
without  reference  to  the  particular  facts 
presented.  Perhaps  as  clear-cut  a  denial  of 
the  existence  of  any  exceptions  to  the  gener- 
al doctrine  stated  as. can  be  found  is  con- 
tained in  the  cases  cited  in  this  subdivision, 
wherein  the  general  rule  of  exclusion  w^as 
applied  although  the  written  contract  con- 
tained no  warranties  at  all  and  it  was 
sought  to  show  a  parol  warranty. 

The  doctrine  of  the  cases  already  dis- 
cussed, which  admit  exceptions  to  the  gen- 
eral rule  excluding  evidence  of  parol  war- 
ranties where  there  is  a  written  contract 
seems  to  have  been  considered  and  denied  in 
Wheaton  Roller-Mill  Co.  v.  John  T.  Noye 
Mfg.  Co.  60  Minn.  156,  68  N.  W.  864,  hold- 
ing that  a  written  contract  for  the  sale  of 
machinery,  formal  and  complete  in  its  char- 
acter, and  specifying  with  minute  detail  the 
particular  make,  name,  size,  and  power  of 
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which  it  was  hoped  would  be  satisfactory. 
This  proposition  was  in  writing,  and  reads 
as  lollows: 

Chicago    Olflce,    Marquette    Building,    Feb- 
ruary  19,  1903. 
Waterloo    &    Cedar    Falls    Rapid    Transit 
Company. 

Waterloo,  Iowa. 
Gentlemen: — 

W^e  propose  to  furnish  and  install  two 
couples,  consisting  of  twe  positive  and  two 
negative  type  F  plates  in  each  of  your 
present  215  F-13  glass  jars,  in  your  plant 
at  Cedar  Falls,  Iowa,  for  the  sum*  of  $4,000. 
This  quotation  includes  the  cleaning  of  the 
present  battery  by  us,  and  also  new  acid 
for  the  present  battery.  We  have  assumed 
that  there  will  be  sufficient  room  to  install 
the  additional  cells.  All  additional  racks 
and  wire  or  cable  connections  between  the 
old  and  the  new  cells,  and  any  changes  in 
the  present  wiring  which  may  be  necessary 


I  to  be  furnished  and  done  by  you.  All  ma- 
terial to  be  first-class  and  of  our  latest 
type,  and  all  v/ork  to  be  done  in  a  fir<t- 
class  workmanlike  manner  and  i»ati»fac- 
tory  to  your  company.  Two  tfaou^nd 
($2,000)  dollars  or  fifty  per  cent  (50  per 
cent)  to  be  paid  us  upon  delivery  of  the 
material,  and  two  thousand  ($2,000)  dol- 
lars or  the  remaining  fifty  per  cent  r50  per 
cent)   when   the  material  is  installed. 

Respectfully  submitted  by  the  Electric 
Storage  Battery  Company, 

by  Otto  E.  Osthoff,  Engr.    Chicago  Office. 

Accepted.  The  Waterloo  &  Cedar  Falls 
Rapid  Transit  Company, 

by  L.  S.  Cass,  President. 

Routing  of  shipment  to  be  supplied  by 
Waterloo  &  Cedar  Falls  Rapid  Transit 
(Jompany. 

Osthoff,  plaint iflTs  engineer,  followed  this 
to  Waterloo;  and  it  is  claimed  that,  before 
the    proposition    was   accepted,   the    parties 


the  engine  and  boiler,  and  the  appurtenances 
to  be  furnished,  but  which  contained  no  war- 
ranty, could  not  be  added  to  by  proof  of  an 
oral  warranty  that  the  machinery  would  be 
capable  of  operating  the  plaintiff's  mill  at 
its  full  capacity,  although  it  was  claimed 
that  the  warranty  was  made  in  connection 
with,  and  at  the  same  time  as,  the  written 
contract.  In  reaching  this  conclusion,  and 
in  answering  the  contention  that  evidence  of 
a  parol  warranty  did  not  fall  within  the  rule 
of  exclusion,  as  the  evidence  thereof  tended 
to  prove  a  separate  oral  agreement  as  to 
a  matter  on  which  the  writing  was  silent, 
and  which  was  not  inconsistent  with  its 
terms,  the  court  said  that  the  doctrine  that, 
where  an  instrument  was  incomplete  and 
did  not  contain  the  whole  agreement,  parol 
evidence  of  the  omitted  portion  was  admis- 
sible, did  not  go  to  the  length  of  holding 
that  this  may  be  done  by  going  outside 
the  writing,  and  proving  that  there  was  a 
stipulation  entered  into,  not  contained  in 
it,  and  hence  that  only  part  of  the  contract 
was  put  in  writing;  adding  that  if  any  such 
doctrine  were  to  obtain,  there  would  be  very 
little  left  of  the  rule  against  varying  writ- 
ten contracts  by  parol.  And  again:  "If 
the  written  contract,  construed  in  view 
of  the  circumstances  in  which,  and  the 
purpose  for  which,  ft  was  executed, — 
which  evidence  is  always  admissible  to 
put  the  court  in  the  position  of  the 
parties, — shows  that  it  was  not  meant  to 
contain  the  whole  ba>rgain  between  the  par- 
ties, then  parol  evidence  is  admissible  to 
prove  a  term  upon  which  the  writing  is  si- 
lent, and  which  is  not  inconsistent  with 
what  is  written;  but,  if  it  shows  that  the 
writing  was  meant  to  contain  the  whole  bar- 
gain between  the  parties,  no  parol  evidence 
can  be  admitted  to  introduce  a  term 
which  does  not  appear  there.  In  short, 
the  true  rule  is  that  the  only  cri- 
terion of  the  completeness  of  the  written 
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contract  as  a  full  expression  of  the  agree- 
ment of  the  parties  is  the  writing  itself; 
but,  in  determining  whether  it  is  thus  com- 
plete, it  is  to  be  construed,  as  in  any  other 
case,  according  to  its  subject-matter,  and  the 
circumstances  under  which  and  the  purposes 
for  which  it  was  executed." 

And  in  Thompson  v.  Libby,  34  Minn.  374, 
26  N.  W.  1,  it  was  held  that  a  written  agree- 
ment for  the  sale  of  logs,  which  contained 
nothing  on  its  face  to  indicate  that  it  was 
a  mere  informal  and  incomplete  memoran- 
dum, must  be  conclusively  presumed  to  con- 
tain the  whole  engagement  of  the  parties, 
and  the  manner  and  extent  of  the  under- 
taking. The  court  said  that  a  warranty  of 
quality  was  an  item  and  term  of  such  a 
contract,  and  not  a  separate  and  independ- 
ent collateral  agreement,  and  it  could  not, 
therefore,  be  added  to  the  written  agreement 
I  by  oral  testimony  although  the  agreement 
contained  no  warranty. 

The  theory  that  a  representation  as  to 
the  manner  in  which  a  dry  kiln  would  op- 
erate might  amount  to  a  collateral  oral 
warranty,  in  the  absence  of  any  warranty  in 
the  written  contract  of  sale,  was  considered 
I  by  Judge  Taft  in  Curran  v.  Hauser.  6  Ohio 
N.  P.  281,  who,  after  considering  the  cases 
on  the  subject,  held  that  such  representa- 
tions, either  oral  or  by  way  of  a  circular 
furnished  the  purchaser,  were  not  collateral 
warranties,  and  could  not  be  received  in  evi- 
dence as  such. 

The  doctrine  was  enunciated  in  McClure 
v.  Jeffrey,  8  Ind.  79,  as  to  contracts  convey- 
ing the  right  to  sell  certain  patent  improve- 
ments to  force  pumps,  which  consisted  of 
certain  deeds  of  the  patent  rights,  and  a 
note  for  the  purchase  price,  that  it  would 
be  presumed  under  such  circumstances  that 
all  oral  negotiations  or  stipulations  be- 
tween the  parties,  which  preceded  or  ac- 
companied the  execution  of  the  instrument, 
were  merged  in  it,  and  it  would  be  treated 
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entered  into  an  oral  agreement,  whereby 
the  plaintiff  undertook  and  agreed  to  make 
such  changes  and  install  such  additions  to 
the  battery  of  the  defendant  then  in  use  in 
Cedar  Falls,  in  connection  with  other 
changes  in  defendant's  equipment  and  addi- 
tions thereto,  as  would  enable  the  defend- 
ant to  operate  a  freight  train,  consisting 
of  a  23-ton  locomotive  and  a  60-ton  trailer 
loaded  with  coal  to  the  Normal  School  at 
the  same  time  defendant  was  operating  its 
two  21 -ton  cars  on  other  parts  of  its  line, 
as  well  as  its  other  traffic.  Defendant 
further  contends  that  plaintiff,  through  its 
agent,  represented  and  guaranteed  that,  if 
defendant  carried  out  the  plan  proposed, 
it  would  produce  the  results  desired.  De- 
fendant contends  that  the  real  contract*  be- 
tween the  parties  was  oral,  while  plaintiff 
insists  that  its  agreement  is  to  be  found 
in  the  proposition  before  referred  to,  which 
defendant  accepted;  that  this  embodies  the 
entire  agreement,  and  that  parol  evidence  is 


not  admissible  to  change  or  vary  the  same. 
Further,  it  argues  that,  even  if  there  was  a 
warranty  which  was  not  complied  with,  de- 
fendant retained  and  used  the  goods  for 
such  a  length  of  time,  without  objection  or 
complaint,  as  that  it  should  be  held  to  have 
waived  any  defects  in  the  property  sold. 
Reduced  to  its  last  analysis,  defendant's 
claim  is  not  that  there  were  any  defects  in 
the  specific  items  of  property  furnished,  but 
that,  as  a  whole,  it  did  not  produce  the  re- 
sults which  plaintiff's  engineer  promised  it 
would.  The  exact  statement  which  it  is 
claimed  plaintiff  made  is  shown  by  the  tes- 
timony of  one  of  defendant's  witnesses, 
as  follows:  "When  Mr.  Osthoff  came  to  my 
office  in  February,  after  I  had  received  the 
written  proposition  and  recommendations, 
we  made  up  the  figures  as  to  the  cost  of 
making  the  changes  and  improvements  set 
out  in  Mr.  Osthoff's  letter  of  February  19th. 
The  figures  amounted  to  fully  the  cost  of 
installation  of  a  rotary  transJtormer  station^ 


as  the  exclusive  medium  in  ascertaining 
the  agreement  to  which  tlie  parties  bound 
themselves.  Therefore,  where  the  warran- 
ties sought  to  be  proved  were  not  contained 
in  the  written  contract,  parol  evidence  there- 
of was  held  inadmissible.  It  does  not  ap- 
pear that  the  written  contract  contained  any 
warranties  at  all. 

The  doctrine  was  also  stated  in  McCormick 
Harvesting  Mach.  Co.  v.  \oeman,  26  Ind. 
A  pp.  416,  59  N.  E.  1069,  that  where  a  writ- 
ten contract  is  made,  oral  warranties  are 
merged  in  the  written  contract,  and  by  its 
terms  the  parties  must  be  bound.  It  was, 
however,  not  applied,  as  the  case  was  dis- 
posed of  on  a  question  of  pleading.  The 
doctrine  was  also  stated  in  Shirk  v.  Mit- 
chell, 137  Ind.  185,  36  N.  E.  850;  and  Rose 
V.  Hurley,  39  Ind.  77;  Smith  v.  Dallas,  35 
Ind.  255;  but  the  cases  were  disposed  of  on 
other  grounds. 

In  Seitz  v.  Brewers'  Refrigerating  Mach. 
Co.  141  U.  S.  510,  35  L.  ed.  837,  12  Sup.  Ct. 
Rep.  46,  evidence  tending  to  show  an  inde- 
pendent collateral  oral  contract  to  the  effect 
that  a  certain  refrigerating  machine — the 
subject-matter  of  the  original  contract, 
which  wa^  in  writing — was  capable  of  cool- 
ing certain  rooms  in  a  brewery,  which  had 
been  examined  by  the  seller  prior  to  the  exe- 
cution of  the  contract,  was  held  inadmis- 
sible. The  contract  itself  contained  no  war- 
ranty clause.  This  case  has  often  been  cited 
as  one  of  the  leading  cases  on  this  question, 
and  it  is  therefore  interesting  to  note  that 
it  is  based  on  a  state  of  facts  very  different 
from  that  usually  presented,  and  from  that 
presented  in  the  cases  which  have  followed 
it  as  authority.  From  tlie  statement  of 
facts  it  appears  that,  subsequent  to  the 
execution  of  the  contract  in  question,  a 
correspondence  was  had  between  the  parties 
or  their  agents,  in  which  the  purchaser  ex- 
pressed his  dissatisfaction  with  the  contract 
because  a  warranty  similar  to  the  alleged 
19L.R.A.(N.S.) 


oral  warranty  was  not  incorporated  therein, 
and  the  seller  expressly  refused  to  make  such 
a  warranty  a  part  of  the  contract.  There- 
after the  purchaser,  through  his  agent, 
wrote  to  the  seller  that  he  would  like  to 
have  him  commence  at  once  to  put  up  the 
machine.  The  court  also  said  that,  even  if 
the  evidence  of  the  representations  alleged 
to  be  a  parol  warrant  were  received,  they 
would  amount  to  no  more  than  mere  ex- 
pressions of  opinion. 

So,  where  the  contract  for  the  sale  of  a 
boiler  specifically  described  the  boiler,  and 
contained  no  warranty  in  reference  thereto, 
it  was  held,  in  Fitch  v.  Woodruff  &  B.  Iron 
Works,  29  Conn.  82,  that  evidence  on  the 
part  of  the  purchaser  that  the  seller  war- 
ranted the  boiler  purchased  to  be  as  efficient 
as  the  purchaser's  old  boilers  in  operating 
his  mill  was  inadmissible.  It  was  further 
held  that  the  rule  that  a  written  contract 
of  purchase  could  not  be  varied,  contradict- 
ed, or  added  to  by  parol  proof  was  not  affect- 
ed by  the  fact  that,  during  negotiations 
which  resulted  in  the  agreement,  the  pur- 
chaser informed  the  seller  as  to  the  amount 
of  machinery  the  old  boilers  in  his  mill 
would  operate,  and  that  he  wanted  a  new 
boiler  which  would  operate  as  much  ma- 
chinery as  the  old  one,  and  that  the  seller 
assured  him  that  the  boiler  they  were  sell- 
ing him  would  be  as  efficient  in  all  respects 
as  the  old  boilers,  and  consume  at  least 
one  third  less  fuel. 

And  in  Detroit  Shipbuilding  Co.  v.  Com- 
stock,  144  Mich.  516,  108  N.  W.  286,  in  an 
action  on  a  note  representing  a  part  of  the 
purchase-price  of  a  steam  boiler  manufac- 
tured and  sold  by  plaintiff  to  defendants  un- 
der a  written  contract  containing  no  war- 
ranty, evidence  of  parol  representations 
made  prior  to  the  execution  of  the  contract, 
and  not  contained  therein,  to  the  effect  that 
the  boiler  would  give  greater  steam  power, 
pressure,  and  economy  than  the  purchaser's 
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and  this  fact  was  stated  by  me  in  the  con- 
versation. When  Mr.  Osthoff  came  in.  I  had 
the  %ures  all  prepared.  We  went  over 
them,  and  I  said  to  Mr.  Osthoff:  'Now,  Mr. 
Osthoff,  this  expenditure  of  money  will  in- 
stall a  rotary  transformer  station  at  Cedar 
Falls,  and  give  us  something  that  we  abso- 
lutely know  there  is  no  question  about  doing 
oUr  business.  Xow,  if  you  know  and  will 
guarantee  that  this  expenditure  of  money 
will  produce  the  results  that  you  know  we 
must  have,  which  you  are  thoroughly  fa- 
miliar with,  we  will  buy  this  battery  from 
you,  and  permit  you  to  go  ahead  and  install 
an  electric  battery;  but,  if  you  are  not  pre- 
pared to  guarantee  absolutely  and  positively 
that  this  will  do  the  work,  then  we  propose 
to  throw  out  the  battery  and  expend  this 


money  by  putting  in  a  rotary  transformer.' 
Mr.  Osthoff  said:  There  is  absolutely  no 
question  but  that,  with  the  expenditure  of 
this  money,  you  will  have  very  much  better 
results  than  you  would  obtain  from  a  ro- 
tary transformer,  and  I  have  no  hesitancy 
in  guaranteeing  to  you  that  it  will  do  so.'" 
It  was  upon  these  alleged  statements  that  it 
is  claimed  defendant  placed  the  order. 
Plaintiff  denies  that  Osthoff  made  any  rep- 
resentations or  guaranties,  save  that  he 
proposed  a  plan  and  made  recommendations 
for  the  equipment  of  the  plant,  so  as  to 
produce  the  desired  results.  Defendant 
claims  that  the  plan  did  not  produce  the 
desired  results,  that  plaintiff  could  not  make 
it  do  so,  even  after  repeated  attempts,  and 
that 'the   scheme   was  an   absolute   failure; 


old  boiler,  was  held  inadmissible  to  aid  the 
implication  of  a  warranty. 

A  written  order  for  machinery,  which  con- 
tains no  warranties,  cannot  be  added  to  by 
evidence  of  an  oral  warranty  that  the  ma- 
chine mentioned  therein  would  be  strong  and 
sufficient  for  the  purpose  for  which  the  pur- 
chaser intended  it,  as  such -a  warranty  is  not 
necessarA'  to  complete  the  original  contract, 
and.  although  contemporaneous  therewith, 
is  not  collateral  to  it.  Buckeye  Mfg.  Co.  v. 
Woollev  Foundry  &  Mach.  Works,  26  Ind. 
App.  7.*  58  X.  E.'lOOO. 

Conant  v.  National  State  Hank,  121  Ind. 
323.  22  N.  E.  250.  held  that  where  the  pro- 
visions of  a  written  contract  were  to  the 
effect  that  the  sellers  were  to  furnish  and 
put  in  operation  machinery  for  a  lOO-bar- 
rel  Hour  mill,  and  the  machinery  to  be  fur- 
nished was  particularly  described  and  desig- 
nated, but  there  was  no  warranty,  at  least, 
none  as  to  capacity,  the  purchaser  could  not 
add  to  the  written  contract  an  oral  stipula- 
tion to  the  effect  that  the  sellers  were  to 
furnish  and  place  in  operation  machinery 
that  would  manufacture  three  designated 
grades  of  flour,  and  with  the  capacity  of 
100  barrels  daily.  It  is  not  clear  whether 
the  language  in  the  contract  constituted  a 
warranty.  No  distinction  was  made,  how- 
ever, as  the  court  regarded  it  as  unimpor- 
tant whether  the  contract  contained  a  war- 
ranty or  not. 

Where  a  contract  for  the  sale  of  coal  is 
in  writing,  and  it  contains  nothing  to  indi- 
cate that  a  sample  was  used  or  referred  to, 
parol  evidence  cannot  be  allowed  to  show 
a  sale  by  sample.  Neither  is  evidence  ad- 
missible to  show  that  the  contract  was  for 
coal  of  the  same  kind  and  quality  as  the 
purchaser  had  previouslv  boujrlit  of  the  sell- 
er. Harrison  v.  McCoriiiick.  89  Cal.  327,  23 
Am.  St.  Rep.  469.  20  Pac.  8.30. 

Although  the  case  was  disposed  of  princi- 
pally upon  the  theory  that  the  rule  of  an  im- 
plied warranty  did  not  apply,  it  was  also 
held  in  Davis  Calvx  Drill  Co.  v.  Mallorv. 
(50  L.R.A.  973,  09  C.  C.  A.  602,  137  Fed.  332. 
that  evidence  of  oral  contemporaneous  state- 
ments that  a  drill  sold  by  written  contract 
would  bore  holes  through  specific  strata  in 
I9L.R.A.(N.S.) 


the  earth,  at  a  designated  locality,  was  in- 
competent, although  the  contract  contained 
no  warranty.  The  court  said  that  evidence 
of  such  an  agreement  was  excluded  by  the 
fact  that  the  contract  was  in  writing,  and 
by  the  rule  that  where  the  written  contract 
of  the  parties  is  complete  in  itself,  the  con- 
clusive presumption  is  that  it  embodies  th^ 
entire  engagement  of  the  parties,  and  the 
manner  and  extent  of  their  obligations,  "^o 
that  parol  evidence  of  other  terms  is  in- 
admissible to  extend,  modifv,  or  contradict 
it. 

In  Lower  v.  Hickman,  80  Ark.  505,  97 
S.  W.  681,  evidence  of  an  oral  warranty  as 
to  the  capacity  of  a  sawmill,  the  subject- 
matter  of  a  written  contract  of  sale,  con- 
taining no  warranty,  was  held  to  have  been 
properly  excluded. 

A  contract  for  the  sale  of  machinery, 
which  constitutes  a  perfect  and  complete 
contract  for  the  sale  of  the  property  therein 
described,  stating  the  consideration  and  ac- 
knowledging its  payment,  but  which  con- 
tains no  terms  relative  to  the  condition, 
quality,  or  value  of  any  articles  enumerated, 
cannot  be  affected  or  added  to  by  proof  of 
an  oral  contemporaneous  warranty  as  to 
the  condition  of  the  machinery.  Chamber- 
lain v.  Van  Campen,  7  N.  Y.  S\  R.  99. 

Neither  can  such  a  contract  in  writing  for 
the  sale  of  machinery,  which  contains  no 
warranties,  be  changed  by  proof  Qf  a  con- 
temporaneous oral  warranty  as  to  the  suit- 
ableness of  the  machinery  for  the  purpose 
intended.  Hungerford  Co.  v.  Rosenstein. 
46  N.  Y.  R.  R.  195,  19  N.  Y.  Supp.  471.  To 
the  same  effect  as  to  a  written  contract  for 
the  sale  of  adding  registers  is  Lamson  Con- 
sol.  Store  Service  Co.  v.  Hartung,  46  N.  Y. 
S.  R.  191,  19  N.  Y.  Supp.  233.  No  warranty 
was  contained  in  this  contract,  and  the  na- 
ture of  the  alleged  oral  warranty  does  not 
appear. 

A  contract  in  writing  for  the  sale  of  ma- 
chinery for  a  flour  mill,  which,  so  far  as 
the  opinion  shows,  contained  no  warranty, 
cannot  be  added  to  by  evidence  of  a  contpin- 
poraneous  parol  warranty  as  to  how  lonj; 
it  would  take  to  put  the  machinery  in  place. 
and  as  to  the  quality  of  flour  it  would  pro- 
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the  contention  here  being  that  the  equip- 
ment was  too  small,  the  booster  and  the 
feeders  being  inadequate  in  size  from  75 
to    100  per  cent. 

The  first  question  in  the  case  is  the  ad- 
missibility of  the  parol  testimony  to  estab- 
lish the  warranty  pleaded  by  defendant. 
Upon  no  subject  known  to  the  law  of  evi- 
dence has  there  been  more  difficulty  than 
with  what  is  known  as  the  "parol  evidence 
rule.'*  The  cases  are  not  at  all  harmonious, 
and  the  decisions  are  often  conflicting  in  the 
same  jurisdiction.  The  difficulty  is  intensi- 
fied when  application  of  the  rule  is  sought 
to  be  made  to  sales  of  personal  property 
where  there  has  been  a  written  contract 
of  sale.  Plaintiff  contends  that  the  instru- 
ment of  date  February  19,  1903,  heretofore 


set  out,  is  a  complete,  unambiguous,  and 
certain  contract,  and  that  to  import  therein 
such  a  warranty  as  defendant  relies  upon 
would  be  contrary  to  the  parol  evidence  rule. 
This  is  the  primary  question  in  the  case, 
and  with  that  solved  in  plaintiff's  favor, 
there  is  nothing  further  to  consider.  The 
rule,  as  stated  by  Mr.  Mechem  in  his  work 
on  Sales,  is  as  follows:  "Where  the  par- 
ties have  reduced  to  writing  what  appears 
to  be  a  complete  and  certain  agreement  im- 
porting a  legal  obligation,  it  will,  in  the 
absence  of  fraud,  accident,  or  mistake,  be 
conclusively  presumed  that  the  writing  con- 
tains the  whole  of  the  agreement  between 
the  parties,  and  parol  evidence  of  prior,  con- 
temporaneous, or  subsequent  conversations, 
representations,  or  statements  will  not  be 


duce.  Kummer  v.  Dubuque  Turbine  &  Roll- 
er Mills  Co.  4  Neb.  (Tnof.)  347,  93  N.  W. 
938. 

Evidence  of  an  oral-  warranty  as  to  the 
condition  and  value  of  two  newspaper  es- 
tablishments sold  by  written  contract  of 
sale  is  not  admissible  in  behalf  of  the  <)efend- 
ant  to  the  foreclosure  of  a  chattel  mortgage 
given  for  the  purchase  price,  where  the  writ- 
ten contract  was  silent  as  to  any  provision 
of  warrantv.  Johnson  v.  Powers,  65  Cal. 
179,  3  Pac.'625. 

In  Mast  V.  Pearce  &  Cowan,  58  Iowa,  579, 
43  Am.  Rep.  126,  8  N.  W.  632,  12  N.  W.  597. 
evidence  of  an  oral  warranty  that  certain 
cultivators  were  well  made,  of  a  material 
adapted  to  the  purposes  for  which  they  were 
constructed,  in  all  respects  sound  and  per- 
fect, and  of  merchantable  value  and  quality, 
was  held  to  have  been  improperly  received 
where  the  contract  for  the  sale  of  the  culti- 
vators was  in  writing  and  contained  no 
w^arranty. 

An  interesting  case,  wherein  the  doctrine 
of  exclusion  of  an  oral  warranty  was  ap- 
plied, is  Gardiner  v.  McDonogh,  147  Cal. 
313,  81  Pac.  904.  Tt  was  there  held  that 
a  written  contract  for  the  sale  of  a  quanti- 
ty of  l)eans,  which  contained  no  warranty, 
and  was  silent  as  to  quality,  nevertheless 
precluded  evidence  of  a  parol  warranty  that 
the  beans  would  be  of  a  quality  similar  to 
the  sample  shown  upon  the  execution  of  the 
contract.  The  action  was  by  the  original 
owner  of  the  l)eans  against  a  subsequent  pur- 
chaser from  the  original  purchaser,  the  ques- 
tion involved  being  whether  title  had  passed 
under  the  original  contract,  and  this  ques- 
tion depended  upon  whether  or  not  the  sale 
was  by  sample.  If  by  sample,  title  had  not 
passed,  as  it  was  conceded  that  the  original 
purchaser,  although  he  retained  possession 
of  the  beans,  refused  to  accept  thenf  under 
the  contract,  on  the  ground  that  they  did 
not  compare  in  quality  with  the  samples. 
This  claim  was  acquiesced  in  by  the  orig- 
inal owner,  but,  before  he  had  removed  the 
beans,  the  purchaser  sold  them  to  the  de- 
fendant. By  a  majorit*^  of  one,  the  court 
applied  the  doctrine  of  Harrison  v.  McCor- 
mick,  supra,  and  Thompson  v.  Libby,  34 
19L.R.A.(N.S.) 


Min.  374,  26  N.  W.  1,  ana  held  that  evi- 
dence that  the  sale  was  by  sample  was  inad- 
missible. 

Wiener  v.  Whipple,  63  Wis.  298,  40  Am» 
Rep.  775,  10  N.  W.  433,  holds  it  to  be  in- 
competent for  the  purchaser  of  barley  by 
written  contract,  which  contained  no  war- 
ranty, and  did  not  show  the  sale  to  have 
been  made  by  sample,  to  show  by  parol  that 
the  seller  represented  that  the  barley  should 
be  of  the  quality  of  a  sample  exhibited  at 
the  time  of  the  contract. 

Thompson  v.  Gortner,  73  Md.  474,  21  Atl. 
371,  also  held  that  evidence  of  a  verbal 
agreement  for  the  sale  of  corn,  in  which  the 
corn  was  warranted  to  be  equal  in  quality 
to  a  sample,  was  incompetent  to  vary  or 
contradict  the  terms  of  a  written  contract 
covering  the  same  subject-matter,  but  con- 
taining no  warranty. 

Although  a  written  contract  for  the  sale 
of  a  quantity  of  apricots  contained  no  war- 
ranty, it  was  held  in  Germain  Fruit  Co.  v. 
I.  K.  Arnsby  Co.  153  Cal.  585,  96  Pac. 
319,  that  parol  evidence  was  inadmissible 
to  prove  the  existence  of  a  warrant}'  of 
quality.  The  court  said  that  when,  on  the 
sale  of  personal  property,  a  warranty  was 
given,  it  was  one  of  the  terms  of  sale,  and 
not  a  separate  and  independent  contract; 
that  to  justify  the  admission  of  parol  evi- 
dence on  the  ground  that  it  is  collateral, 
it  must  relate  to  a  subject  distinct  from 
that  to  which  the  writing  relates. 

A  contract  in  writing  for  the  sale  of  a 
patent  right  to  manufacture  a  certain  type 
of  sewing  machine,  which  contained  no  rep- 
resentations or  warranties  of  any  kind,  can- 
not be  engrafted  upon  by  evidence  of  a  con- 
temporaneous oral  warranty  that  such  ma- 
chines would  work  so  as  not  to  drop  stitch- 
es and  that  they  would  do  the  promiscuouy 
sewing  of  a  family.  Gal  pin  v.  At  water,  29 
Conn.  93. 

In  Jolliffe  V.  Collins,  21  Mo.  338,  where 
the  written  conveyance  of  a  patent-right  im- 
provement to  hay  rakes  contained  no  war- 
ranty, the  purchaser  was  not  permitted  to 
set  up  a  parol  warranty.  The  court  said 
that  it  would  be  presumed  that  the  written 
instrument    contained    the    entire    contract 


1102 


IOWA   SUPREME   COURT. 


Mat, 


received  for  the  purpose  of  adding  to  or 
varying  the  written  instrument.  If,  there- 
fore, such  a  writing  exists  between  the  par- 
ties, and  it  contains  no  warranty  at  all,  no 
warranty  can  be  added  by  parol;  if  it  con- 
tains a  warranty  of  some  kind  or  to  some 
extent,  parol  evidence  will  not  be  admitted 
to  extend,  enlarge,  or  modify  that  which  the 
writing  specifies."  Mechem,  Sales,  §  1254. 
Perhaps  the  leading  case  on  this  subject  is 
Seitz  V.  Brewers'  Refrigerating  Mach.  Co. 
141  U.  S.  510,  35  L.  ed.  837,  12  Sup.  Ct.  Rep. 
46.  This  case  is  very  closely  in  point,  and 
is  a  strong  authority  in  favor  of  appellee. 
In  Mast  V.  Pearce,  58  Iowa,  579,  43  Am. 
Rep.  125,  8  N.  W.  632,  12  N.  W.  597,  this 
question  was  before  us,  and  during  the 
course  of  the  opinion  the  following  language 


was  used:  "In  Benjamin  on  Sales,  §  621.  it 
is  said :  *  Where  the  written  sale  contains  no 
warranty,  or  expresses  the  warranty  that 
is  given  by  the  vendor,  parol  evidence  is  in- 
admissible to  prove  the  existence  of  a  war- 
ranty in  the  former  case,  or  to  extend  it  in 
the  latter  by  inference  or  implication.'  And 
in  Parsons  on  Contracts,  vol.  1,  p.  589.  the 
author  says:  'And  where  the  contract  of 
sale  is  in  writing,  and  contains  no  warranty, 
then  parol  evidence  is  not  admissible  to  add 
a  warranty.'  The  learned  authors;  cite  a 
number  of  authorities  in  support  of  the  rule. 
Such  of  these  as  we  have  examined  fully 
sustain  the  proposition.  Indeed,  we  feel 
quite  sure  no  authority  can  be  found  hold- 
ing a  contrary  doctrine.  The  rule  rests 
upon  the  familiar  principle  that  the  writing 


The  deed  of  a  patent  right,  which  con- 
tains no  warranty,  cannot  be  added  to  by 
proof  of  a  contemporaneous  oral  warranty 
that  the  patent  is  a  useful  improvement. 
Van  Ostrand  v.  Reed,  1  Wend.  424,  19  Am. 
Dec.  529. 

A  contract  in  writing  for  the  sale  of  a 
patent  right  for  a  churn,  which  contains  no 
warranty,  excludes  parol  proof  of  an  oral 
warranty  to  the  effect  that  the  churn,  the 
subject-matter  of  the  contract,  is  a  valuable 
and  useful  invention,  and  is  in  great  de- 
ma;id  and  fast  coming  in  general  use.  Bond 
V.  Clark,  35  Vt.  577. 

Engelhorn  v.  Reitlinger,  23  Jones  &  S. 
485.  holds  that  proof  of  a  verbal  warranty 
by  the  seller  of  a  quantity  of  quinine,  to  the 
effect  that  he  would  only  sell  quinine  to  the 
trade  at  a  stipulated  price,  which  warranty 
the  purchaser  claimed  was  the  inducement 
to  tlie  contract  of  purchase,  was  incompe- 
tent, the  contract  being  in  writing  and  con- 
containing  no  warranty. 

That  a  previous  or  contemporaneous  war- 
ranty as  to  material  and  workmanship  of 
snaths  sold  under  a  written  contract  of 
sale  containing  no  warranty  cannot  be  en- 
grafted by  parol  evidence  on  such  contract 
was  also  held  in  Frost  v.  Blanchard,  97 
Mass.  155. 

In  Quinn  y.  Moss,  45  Neb.  614,  63  N.  W. 
931,  in  an  action  on  a  written  contract  of 
guaranty  for  the  payment  of  an  order  in 
writing  for  a  bill  of  cigars,  which  contained 
no  warranty,  evidence  on  the  part  of  the  de- 
fendant, tending  to  show  that,  at  the  time 
the  cigars  were  purchased  and  the  guaranty 
given,  plaintiff  agreed  that  the  cigars  should 
be  union-made  and  union-labeled,  was  held 
to  have  been  properly  excluded. 

Dav  Leather  Co.  v.  Michigan  Leather  Co. 
141  Mich.  533,  104  N.  W.  797.  also  held  that 
it  was  not  error  to  exclude  evidence  of  an 
express  oral  warranty  as  to  tlie  quality  of  a 
quantity  of  leather  sold  by  a  written  con- 
tract, which  contained  no  warranty  clause. 

Evidence  of  an  oral  warranty  as  to  the 
quality  of  hides  conveyed  by  writteji  bill 
of  sale  containing  no  warranty  was  held  to 
1^  inadmissible  in  Reed  v.  Wood,  9  Vt.  285. 
The  court  said  that,  in  order  that  a  war- 
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ranty  of  the  quality  of  property,  made  be- 
fore a  bill  of  sale  thereof  had  been  executed 
by  the  parties,  should  apply,  it  should  have 
been  inserted  in  the  writing  of  the  parties 
when  executed. 

Where  a  contract  to  redecorate  a  house 
and  reupholster  furniture  has  been  reduced 
to  writing  in  the  shape  of  written  proposi- 
tions by  the  seller,  and  written  acceptances 
by  the  purchaser,  but  which  contains  no  war- 
ranty, it  cannot  be  contradicted  or  varied 
by  evidence  of  an  oral  warranty  that  the 
material  to  be  furnished  and  the  work  to 
be  performed  will  be  satisfactory  to  the 
purchaser.  Pitcairn  v.  Philip  Hiss  Co.  61 
C.  C.  A.  657,  125  Fed.  110. 

In  Etheridge  v.  Palin,  72  N.  C.  213,  it  was 
held  that  a  written  contract  for  the  sale  of 
a  fishei-y,  and  seines,  ropes,  and  other  ap- 
purtenances thereto,  which  contained  no 
warranty,  could  not  be  added  to  by  proof  of 
a  contemporaneous  oral  warranty  by  the  sell- 
er as  to  the  quality  and  quantity  of  mate- 
rials described  in  the  contract,  although,  in 
the  trial  court,  the  jury  found  as  a  fact 
that  the  parties  to  the  contract  intended  con- 
ditions of  sale  other  than  those  included  in 
the  written  contract. 

McCormick  Harvesting  Mach.  Co.-  v. 
Thompson,  46  Minn.  15,  48  N.  W.  415.  held 
that  a  written  contract  for  the  sale  of  a 
quantity  of  binding  twine,  which  apparent- 
ly embodied  a  complete  expression  of  the 
agreement  of  the  parties,  but,  so  far  as  ap- 
pears from  the  opinion,  contained  no  war- 
ranty, would  preclude  evidence  of  a  prior 
or  contemporaneous  oral  warrantv  of  qual- 
ity. 

A  contract  in  writing  for  the  sale  of  liar- 
rels,  which  contains  no  warranty  as  to  coop- 
erage, cannot  be  added  to  by  proof  of  an 
oral  express  warranty  relating  to  the  coop- 
erage.   <^4raham  v.  Eiszner,  28  111.  App.  269. 

Where  a  contract  for  the  sale  of  accounts 
contained  no  warranty  as  to  their  collecta- 
bility.  it  was  improper  to  add  to  its  terms 
by  proof  of  what  the  parties  said  as  to  the 
coUectability  of  the  accounts  at  the  time  of 
the  expcution  of  the  contract.  Robinson  v. 
McNeill.  51  111.  225. 

A  bill  of  sale  of  a  vessel,  which  contains 
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is  supposed  to  contain  all  the  contract,  and 
that  it  cannot  be  added  to  or  varied  by  parol 
evidence.  It  will  be  understood  that  there 
is  no  fraud,  accident,  or  mistake  averred  in 
the  answer  in  this  case,  and  that  the  writ- 
ten contract  amounts  to  a  contract  of  sale. 
It  is  not  an  instrument  merely  intended  as  a 
receipt  or  as  an  acknowledgment  of  the  pay- 
ment of  the  price  or  the  like.  It  seems 
that,  in  such  cases,  parol  evidence  is  not  ad- 
missible to  show  a  warranty.  1  Parsons, 
Contr.  p.  589.  We  think  the  court  should 
have  excluded  the  evidence  as  to  a  parol 
warranty,  and  should  have  instructed  the 
jury  that  the  parties  were  bound  by  the 
terms  of  the  written  contract."  See  also 
Nichols  V.  Wyman,  71  Iowa,  160,  32  N.  W. 


258;  W^arbasae  v.  Card,  74  Iowa,  310,  37  N. 
W^  383. 

A  case  very  like  the  one  now  before  us  is 
Western  Electric  Co.  v.  Baerthel,  127  Iowa, 
467,  103  X.  W.  475,  whicli  seems  to  be  the 
latest  pronouncement  of  this  court  upon  the 
subject.  There,  as  here,  there  was  a  pur- 
chase of  electrical  apparatus,  and  a  guaran- 
ty or  warranty  as  to  sdme  of  the  items 
thereof.  Defendant  attempted  to  show  a 
parol  warranty  to  the  effect  that  the  plant 
would  be  sufficient  to  light  the  hotel  and 
run  the  elevators  thferein,  but,  upon  the  au- 
thority of  Mast's  Case,  supra,  he  was  not 
permitted  to  do  so.  That  case  seems  to  be 
conclusive  of  the  question  now  before  us. 
None  of  the  cases  cited  for  appellant  run 
counter  to  the  views  here  expressed.    Peter- 


no  warranty,  cannot  be  enlarged  by  proof 
of  an  oral  warranty  that  the  vessel  was  com- 
position-fastened, complete  for  coppering. 
Mumford  v.  MTherson,  1  Johns.  414,  3  Am. 
Dec.  339.  Considering  this  subject,  the 
court  said:  "Admitting  a  parol  warranty 
to  have  been  fully  proved,  no  action  could 
have  been  maintained  upon  it.  The  con- 
tract between  the  parties  was  reduced  to 
writing  and  contained  in  the  bill  of  sale, 
and  recourse  must  be  had  to  that  instru- 
ment to  ascertain  its  extent." 

A  written  memorandum  for  the  sale  of  a 
vessel,  which  contains  a  statement  of  the 
fact  that  a  sale  had  been  made,  a  descrip- 
tion of  the  thing  sold,  and  the  price  and 
terms  of  the  credit,  is  all  that  is  necessary 
to  make  a  complete  contract  of  sale,  and  it 
would  be  violating  the  rule  that  no  new 
terms  may  be  added  to  a  written  contract 
by  extraneous  evidence  to  allow  proof  of  an 
oral  warranty  tlmt  the  vessel  in  question 
was  built  mostly  of  white-oak  timber.  Ran- 
dall V.  Rhodes,  1  Curt.  C.  C.  90,  Fed.  Cas. 
No.  11,656. 

A  promissory  note  for  the  purchase  price 
of  a  mule,  which  contains  no  warranty  as 
to  soundness,  cannot  be  added  to  by  proof 
of  an  oral  warranty  of  soundness.  Flem- 
ing V.  Satterfield,  4  Ga.  App.  351,  61  S.  E. 
518. 

Jackson  v.  Helmer,  73  App.  Div.  134,  77 
N.  Y.  Supp.  835,  also  held  that  where  a 
contract  for  the  sale  of  a  colt  was  in  writ- 
ing, and  it  contained  no  language  that 
amounted  to  a  warranty,  it  must  be  assumed 
that  none  was  intended;  and  therefore  evi- 
dence of  conversations  which  preceded  the 
execution  of  the  contract,  and  which  tended 
to  show  a  warranty,  was  incompetent. 

Storer  v.  Taber,  83  Me.  387,  22  Atl.  256, 
also  held  that  a  bill  of  sale  of  a  one-half 
interest  in  a  Spanish  jack,  containing  no 
warranties,  could  not  have  a  warranty  of 
soundness  affixed  thereto  by  parol.  (But 
see  Neal  v.  Flint,  88  Me.  72,  33  Atl.  769.) 

In  Bullard  v.  Brewer,  118  Ga.  018,  45  S. 
E.  711,  a  note  for  the  purchase  price  of  a 
horse,  which  described  the  horse  as  a  little 
thick-winded,  was  held  not  to  amount  to  an 
express  warranty  of  soundness,  and  that 
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evidence  of  an  oral  warranty  of  soundness 
was  inadmissible. 

Based  on  the  Louisiana  Code,  2255,  2256, 
which  in  substance  provided  that  the  trans- 
fers of  slaves  should  be  in  writing,  and  pa- 
rol evidence  should  not  be  admitted  against 
or  beyond  what  was  contained  in  the  sale 
acts,  or  as  to  what  might  have  been  said 
before  or  at  the  time  oi:  making  them,  or 
afterwards,  it  was  held  in  Goodloe  v.  Hart, 
2  La.  447,  that  parol  proof  of  an  agree- 
ment made  at  the  time  of  the  execution  of 
the  bill  of  sale,  to  the  effect  that,  if  any  of 
the  slaves  mentioned  therein  should  run 
away,  abscond,  or  prove  sickly,  the  note  in 
suit,  which  was  given  for  a  portion  of  the 
purchase  price,  should  be  void  and  of  no 
eflect,  was  incompetent,  as  there  was  no 
warranty  to  that  effect  in  the  bill  of  isale. 

Milliken  v.  Andrews,  11  Rob.  (La.)  241, 
also  held  that  where  the  sale  of  a  slave  was 
evidenced  by  an  act  of  sale,  which  contained 
no  reference  to  certain  qualities  which  th^ 
seller  had  declared  the  slave  to  possess,  pa- 
rol evidence  of  representations  of  such  qual- 
ities was  incompetent. 

To  the  same  effect  as  to  a  warranty  of 
the  soundness  of  a  slave,  where  the  bill  of 
sale  contained  no  warranty,  is  Hanger  v, 
Evins,  38  Ark.  334. 

Among  some  of  the  earlier  English  cases, 
wherein  the  same  doctrine  was  applied  as  is 
applied  in  this  country,  is  Powell  v.  Ed- 
munds, 12  East,  6,  wherein  it  was  held  that 
a  contract  in  writing  for  the  sale  of  stand- 
ing timber  sold  at  auction,  and  which  con- 
tained no  warranties,  could  not  be  enlarged 
by  evidence  of  an  oral  warranty  of  quality, 
made  by  the  auctioneer  at  the  time  of  the 
sale. 

Also  in  Schweir  v.  Thorns,  3  Fost.  &.  F. 
243,  wherein,  in  an.  action  on  an  oral  war- 
ranty of  sugar  bags,  to  the  effect  that  they 
were  sugar  bags,  they  having  been  sold  in 
a  lump,  Martin,  B.,  said  that,  as  the  result 
of  the  bargain  was  put  into  a  sale  note,  the 
parties  could  not  travel  out  of  it  to  show 
such  an  oral  warranty. 

And  the  same  doctrine  was  applied  in  De 
Lassalle  v.  Guildford  [1901]  2  Q.  B.  215,  as 
to  an  oral  warranty  that  a  house,  leased  by 
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son  V.  Chicago,  R.  T.  &  P.  R.  Co.  80  Iowa, 
92,  45  X.  W.  573.  has  reference  to  a  rail- 
way ticket  which  was  held  to  be  a  memoran- 
dum or  receipt,  subject  to  parol  expljination. 
Keen  v.  Beckman  Bros.  66  Iowa,  672,  24  N. 
W.  270,  involved  a  receipt  given  by  defend- 
ants to  plaintiff,  which,  as  is  well  known, 
does  not,  as  a  rule,  come  within  the  princi- 
ples we  are  now  discussing.  Fawkner  v.  Lew 
Smith  Wall  Paper  Co.  88  Iowa.  173,  45  Am. 
St.  Rep.  230,  55  N.  W.  200,  is  really  an  au- 
thority for  appellee,  as  parol  evidence  was 
rejected  in  that  case.  The  supreme  court  of 
Minnesota  has  adopted  the  view  taken  by 
tills  court,  and,  in  Thompson  v.  Libby,  34 


Minn.  374,  26  X.  W.  1,  held  that  parol  evi- 
dence of  a  warranty,  where  there  is  a  writ- 
ten contract  of  sale,  is*  inadmissible. 

Following  the  cases  heretofore  cited,  it  is 
manifest  that  the  testimony  offered  by  de- 
fendant as  to  the  parol  warranty  should  be 
rejected.     This  being  true,  defendants  have 
presented  no  defense  to  plaintiff*s  cause  of 
action.      ^Moreover,   even   if   such    testimony 
were  admissible,  we  should  not  feel  like  dis- 
turbing the  decree  of  the  trial  court.    There 
I  is  nothing  in  the  correspondence  antedating 
!  the  contract  which  indicates  that  a  guaran- 
I  ty  such  as  is  now  claimed  was  intended  by 
1  either  party,  and  it  was  not  for  a  long  time 


written    lease,    containing    warranties,    was 
dry  and  the  drains  perfect. 

Parol    warranty    relating   to   different   sub- 
ject-matter than  written  warranty. 

In  the  following  cases  where  the  written 
<»ontract  contained  an  express  warranty,  evi- 
dence was  held  incompetent,  although  tend- 
ing to  establish  a  parol  warranty  relating 
to  some  matter  as  to  which  there  was  no 
written  warranty.  As  a  rule,  no  distinction 
was  made  between  such  a  ease  and  one 
where  the  parol  warranty  related  to  the 
same  matter  as  the  written  warranty.  These 
cases,  in  principle  at  least,  are  opposed  to 
such  cases  as  Edward  Llovd  Limited  v.  Stur- 
geon Falls  Pulp  (^o.  85  L.  T.  N.  S.  102,  al- 
though as  to  just  what  weight  should  be 
given  most  of  them  on  that  point  is  not 
clear,  as  the  majority  of  tfiem  applied  the 
general  doctrine  of  exclusion  without  ap- 
parently having  the  distinction   in  mind. 

The  subject  was,  however,  apparently  con- 
sidered in  Merriam  v.  Field,  24  Wis.  640, 
which  held  that  where  a  written  bill  of  sale 
of  lumber  contained  express  warranties  of 
title  and  against  encumbrances,  evidence  of 
an  oral  warranty  that  the  luml>er  was  mer- 
chantable was  properly  excluded.  The  court 
said  that  the  presumption  was  that  the 
writing  expressed  the  whole  contract  as  to 
such  warranties,  and  to  allow  others  to  be 
shown  by  proving  verbal  statements  at  the 
time  of  the  sale  would  violate  the  salutary 
rule  against  varying  and  adding  to  written 
contracts  by  parol  evidence.  Tt  was,  how- 
ever, held  in  this  case,  that  while  evidence 
of  the  parol  warranty  of  the  quality  was 
not  admissible,  yet,  that  under  the  circum- 
stances, an  implied  warranty,  substantially 
to  the  same  effect,  was  raised,  which  could 
he  relied  upon  by  the  purchaser. 

Also  in  Humphrev  v.  Merriam,  46  Minn. 
413,  49  N.  W.  199,  wherein  it  was  held  that, 
where  a  written  contract  for  the  sale  of 
mining  stock  contained  an  express  warranty 
as  to  title  and  against  assessments,  such 
warranty  legally  precluded  the  purchaser 
from  recovering  upon  oral  repesentations. 
made  in  the  course  of  the  negotiations,  as  to 
the  condition  and  productiveness  of  the 
mine,  as  warranties. 

In  the  following  cases,  however,  the  gen- 
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eral  rule  of  exclusion  was  applied  without 
the  court  apparently  giving  any  considera- 
tion to  the  question  whether  there  should  be 
an  exception  where  the  parol  warranty  re- 
lated to  some  matter  as  to  which  there  was 
no  written  warranty.  Such  a  case  is  Wil- 
lard  V.  Oatrander,  46  Kan.  591,  26  Pac.  1017, 
where  evidence  of  oral  warranty  of  the 
soundness  of  sheep  conveyed  by  written  bill 
of  sale  containing  a  warranty  only  as  to 
title  was  held  inadmissible. 

A  bill  of  sale  conveying  the  exclusive 
right  under  certain  patents  to  manufacture, 
sell,  and  use  certain  ice-making,  refriger- 
ating machines  in  a  designated  territory, 
whicjj  contained  no  warranty  except  a  war- 
ranty of  title,  was  held,  in  Kansas  Refrig- 
erator Co.  v.  Pert,  3  Kan.  App.  364,  42  Pac. 
943,  to  render  inadmissible  evidence  of  an 
oral  warranty  that  the  machine  would  do 
certain  things.  (The  specific  terms  of  the 
warranty  are  not  set  out.) 

To  the  same  effect  as  to  an  oral  warranty 
as  to  the  condition  and  quality  of  a  chum- 
drill  outfit,  where  the  bill  of  sale  contained 
warranties  of  title,  is  McXaughton  v.  Wahl, 
99  Minn.  92,  116  Am.  St.  Rep.  389,  108  N. 
W.  467. 

The  same  may  be  said  of  McFarland  v. 
McGill,  16  Tex.  Civ.  App.  298.  41  S.  W.  402, 
wherein  a  bill  of  sale  of  horses,  containing 
a  warranty  of  title,  was  held  to  render  in- 
competent proof  of  a  contemporaneous  oral 
agreement  to  furnish  proofs  of  pedigree  suffi- 
cient to  enable  the  purchaser  to  procure  the 
registration  of  the  horses  purchased. 

To  the  same  effect  where  the  contract 
contained  a  warranty  as  to  pedigree  and 
title,  where  it  was  sought  to  prove  a  parol 
warranty  of  soundness,  is  Bradford  v.  Xeill. 
46  Minn.  347,  49  N.  W.  193;  also  Ro<igers 
V.  Perrault,  41  Kan.  385,  21  Pac.  287.  where 
a  written  contract  contained  a  warranty  of 
title,  and  it  was  sought  to  prove  a  parol 
warranty  of  soundness. 

That  an  oral  warranty  of  soundness  could 
not  be  added  to  a  written  contract  for  the 
sale  t)f  a  slave,  which  contained  a  warranty 
of  title,  was  also  held  in  Smith  v.  William^. 
5  X.  C.  ( 1  Murph. )  426,  4  Am.  Dec.  564.  A 
similar  doctrine,  upon  substantially  similar 
facts,  was  also  applied  in  Stucky  v.  Cly- 
burn,    Cheves,    L.    180,    34    Am.    Dec.    590: 
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after  the  installation  of  the  equipment  that 
tlefendant  said  anything  about  a  guaranty. 
PlaintifTs  engineer  was  undoubtedly  called 
upon  to  make  plans  for  the  improvement, 
and  there  is  no  doubt  that  he  thought,  be- 
lieved, and  so  stated,  that,  if  his  recommen- 
dations were  followed,  the  items  which  he 
planned  would  do  the  work.  Defendant  did 
not  demand  any  other  guaranty  when  they 
made  the  contract  than  was  expressed  there- 
in, and  made  no  complaints  as  to  any  breach 
of  warranty  until  pressed  many  times  for 
tlie  payment  of  its  bill.  Plaintiff  gave  in- 
structions as^to  the  use  of  the  apparatus 
after  it  was  installed,  but  these  were  not 


followed  by  the  defendant.  Again,  it  ap- 
pears that  defendant  accepted  and  used  the 
equipment  furnisljed  by  plaintiff  for  many 
months,  without  criticism  or  complaint,  and 
did  not  refer  to  or  seemingly  rely  upon  the 
alleged  warranty  until  plaintiff  commenced 
proceedings  to  enforce  its  claim.  This  in 
itself  would  be  a  sufficient  answer  to  defend- 
ant's defense.  Mackey  v.  Swartz,  60  Iowa. 
710,  15  N.  W.  576;  Allison  y.  Vaughan,  40 
Iowa,  421. 

An  examination  of  the  entire  record  con- 
vinces us  that  the  decree  is  correct,  and  it  is 
affirmed. 


Smith  V.  Cozart,  2  Head,  526;  Wood  v. 
Ashe,   1    Strobh.  L.  407. 

Smith  V.  McCall,  1  M'Cord,  L.  220,  10 
Am.  Dec.  606,  held  that  where  a  bill  of  sale 
of  a  slave  contained  a  warranty  of  title  and 
soundness,  evidence  of  an  express  parol  war- 
ranty as  to  the  moral  character  of  the  slave 
was  inadmissible. 

A  bill  of  sale  under  seal  of  a  vessel,  con- 
taining only  a  covenant  of  warranty  as  to 
title,  cannot  be  added  to  by  proof  of  a  con- 
temporaneous oral  warranty  of  soundness. 
IVnder  v.  Fobes.  18  N.  C.  (1  Dev.  &  B.  L.) 
250. 

A  contract  for  the  sale  of  a  horse,  which 
contained  a  written  warranty  against  an 
existing  temporary  lameness,  but  nothing 
whatever  as  to  his  being  a  sure  foal-getter, 
was  held,  in  Farmers'  Stock  Breeding  Asso. 
V.  Scott,  53  Kan.  534,  36  Pac.  978,  not  sub- 
ject to  be  enlarged  or  changed  by  evidence 
of  an  oral  warranty,  prior  to  the  execution 
<ti  the  contract,  relating  to  the  horse's  quali- 
ties as  a  foal-getter. 

A  contract  for  the  sale  of  horses,  which 
amounts  to  a  bill  of  sale,  and  which  con- 
tains nothing  to  indicate  that  it  does  not 
fully  express  the  contract  of  the  parties, 
and  which  contains  no  warranty  in  terms, 
unless  it  be  as  to  pedigree,  cannot  be  en- 
larged by  evidence  of  a  parol  warranty  of 
H<»undnes8  and*  age.  Bush  v.  Bradford*.  15 
Ala.  317. 

This  doctrine  was  also  applied  in  Mc- 
Quaid  V.  Ross,  77  Wis.  470,  46  N.  W.  892, 
where  an  attempt  was  made  to  add  to  a 
written  contract  for  the  sale  of  a  bull,  which 
contained  a  warranty  of  pedigree,  by  show- 
ing an  oral  warranty  against  sterility. 

In  Arden  Lumber  Co.  v.  Henderson  Iron 
A\<)rkH  &  Supply  Co.  83  Ark.  240,  103  S. 
W.  185,  where  a  written  contract  for  the 
sale  of  machinery  contained  a  description 
of  each  piece  in  detail,  giving  the  name, 
kind,  make,  and  dimensions,  and  which  also 
contained  a  written  guaranty  that  the  ma- 
cliintry  should  be  **as  represented"  in  the 
c(  ntract,  the  court  said  that  the  circuit 
eourt  might  very  properly  have  narrowed 
the  defense  of  breach  of  warranty  to  the 
(jiiestion  as  to  whether  or  not  the  machinery 
was  as  represented  in  the  written  contract. 
That,  "as  to  all  other  matters  alleged  as 
hn-ach  of  warranty,  the  contract  was  si- 
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I  lent,  and  appellant  could  not,  as  to  these, 
I  engraft  upon  the  written  contract  a  war- 
I  ranty  by  parol  proof." 

Where  a  contract  for  the  sale  of  a  fur- 
nace is  in  writing,  and  contains  no  war- 
ranty other  than  a  guaranty  to  keep  the 
furnace  in  good  condition  for  one  year,  an 
oral  warranty  made  at  the  same  time,  or 
previously,  to  the  effect  that  the  smoke 
consumer  in  such  furnace  would  save  fuel, 
prevent  smoke,  and  increase  the  efficiency 
of  the  boilers,  is  inadmissible.  McMillan 
V.  De  Tamble,  93  HI.  App.  65. 

To  the  same  effect  as  to  a  written  con- 
tract for  the  sale  of  an  oil  tank,  wherein 
it  was  guaranteed  for  a  specified  period  of 
time,  where  it  was  sought  to  engraft  on 
the  contract  an  oral  warranty  that  the  use 
of  the  tank  would  not  interfere  with  the 
bu3'er's  fire  insurance,  is  Johnson  v.  Hughes, 
83  Ark.   105,  103  S.  W.  184. 

Where  the  specifications  attached  to  a 
contract  for  the  sale  of  elevator  machinery 
mentioned  the  number  and  size  of  the  arti- 
cles to  be  furnished,  but  made  no  mention 
of  the  capacity  of  the  machinery,  except 
as  to  one  item,  the  hopper  to  the  scales,  it 
was  held,  in  Barry-Wehmiller  Machinery 
Co.  V.  Thompson,  83  Ark.  283,  104  8.  W. 
137,  that  evidence  tending  to  establish  a 
verbal  warranty  as  to  the  capacity  of  the 
elevator,  or  evidence  of  representations  from 
which  a  warranty  might  be  implied,  was 
incompetent. 

In  Sullivan  Machinery  Co.  v.  Breeden,  40 
Ind.  App.  631,  82  N.  E.  107,  an  answer  to  a 
complaint  to  recover  for  the  purchase  price 
of  machinery  sold  by  written  contract  of 
salo  was  held  to  be  demurrable  where  it 
admitted  the  execution  of  the  contract  as 
averred  in  the  complaint,  but  undertook  to 
avoid  it  by  alleging  an  altogether  different 
parol  contract  oif  warranty  from  that  con- 
tained in  the  writing  sued  upon.  The  writ- 
ten guaranty  contained  in  the  contract  of 
sale  between  the  parties  was  to  the  effect 
that  a  channeling  machine  conveyed  thereby 
was  equal  in  design,  material,  and  work- 
manship to  other  machines  recently  shipped 
into  the  district  where  it  was  intended  to 
use  this  machine.  There  was  also  an  agree- 
ment to  replace  defective  machinery.  Xo 
breach  of  this  warranty  was  alleged  in  the 
answer,  but  it  alleged  the  breach  of  a  parol 
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warranty  to  the  effect  that  this  machine  was 
the  best  on  the  market,  that  it  would  cut  a 
designated  number  of  lineal  feet  of  stone 
per  day,  and  that  it  was  economical  in  op- 
eration. 

Wilson  V.  United  States  Cattle-Ranch  Co. 
20  C.  C.  A.  244,  36  U.  S.  App.  634,  73  Fed. 
994,  enunciates  the  doctrine  that  where  the 
parties  to  a  written  contract  for  the  sale 
of  a  herd  of  cattle  expressed  therein  guaran- 
ties or  warranties  as  to  the  number  and 
description  of  the  cattle  in  general,  the  le- 
gal inference  irresistibly  followed  that  all 
prior  representations,  statements,  and  dec- 
larations made  in  good  faith,  and  all  prior 
oral  contracts,  were  merged  in  the  written 
agreement,  and  that  it  contained  all  the 
warranties  and  guaranties  that  the  parties 
to  the  negotiations  made;  and,  in  the  ab- 
sence of  fraud  or  mistake  in  reducing  the 
complete  contract  containing  the  warranties 
to  writing,  the  presumption  was  conclusive 
that  it  contained  all  the  warranties  that 
the  parties  intended  to,  or  did,  make.  It 
was  therefore  held  to  be  improper  to  receive 
evidence  of  a  warranty  to  the  effect  that 
there  were  800  beef  cattle  among  the  herd 
covered  by  the  contract. 

In  Shepherd  v.  Gilroy,  46  Iowa,  193,  it 
was  held  that  a  judgment  based  upon  the 
finding  of  a  jury  that  there  was  a  parol 
warranty  and  a  breach  thereof,  made  with 
reference  to  the  sale  of  a  threshing  machine 
by  the  seller,  should  be  set  aside  where  it 
appeared  that  the  contract  for  the  sale 
of  the  machine  was  reduced  to  writing  which 
contained  warranties  (the  nature  of  which 
does  not  appear).  The  trial  court  instruct- 
ed the  jury  that  the  warranties  contained 
in  the  written  contract  were  conclusively 
presumed  to  be  the  only  warranties  made, 
which  instructions  the  jury  violated  by  find- 
ing for  the  defendant  upon  the  theory  of 
the  breach  of  a  parol  warranty. 

So,  in  Nichols,  S.  &  Co.  v*  Wvman,  71 
Iowa,  100,  32  N.  W.  268,  in  an  action  for 
the  purchase  price  of  a  steam  engine  and 
separator,  sold  under  a  written  contract 
containing  an  express  warranty  (the  t^rms 
of  which  do  not  appear),  it  was  held  in- 
competent for  the  defendants  to  show  a 
different  oral  warranty  to  the  effect  that 
the  machinery  covered  by  the  contract  was 
to  be  perfect  and  capable  of  doing  good 
work,  and  that  the  engine  would  haul  the 
separator,  tank,  water,  and  one-half  ton  of 
coal  through  stubble  and  over  plowed  fields 
anywhere  in  the  territory  wherein  defend- 
ant intended  to  operate  it.  The  court  said 
that  where  there  was  a  written  contract  of 
sale,  an  oral  warranty  of  the  things  sold 
could  not  be  shown ;  and  when  there  was  a 
written  warranty,  the  vendee  could  not  show 
an  additional  parol  warranty. 

In  Western  Electric  Co.  v.  Baerthel,  127 
Iowa,  4ti7.  103  X.  W.  475,  evidence  of  a  pa- 
rol warranty  of  an  engine  and  electrical 
supplies  was  held  inadmissible  where  there 
was  a  written  warranty  as  to  the  capacity 
of  such  articles,  which  it  was  not  alleged 
was  breached.  The  oral  warranty  sought  to 
be  proved  was  to  the  effect  that  the  ma- 
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chinery  furnished  would  produce  sufficient 
electricity  to  light  the  purchasers'  hotel  an«i 
run  the  elevator  therein  to  their  satisfac- 
tion. 

Parol   warranty   relating    to   same   subject- 
matter  as  written  warranty. 

The  courts  are  practically  unanimous  in 
holding  that  evidence  to  establish  a  parol 
warranty  .relating  to  a  matter  coveretl  in 
part  by  a  written  warranty  is  incompetent. 
As  a  rule,  however,  the  decisions  are  nf»t 
based  upon  the  fact  that  the  warranties 
relate  to  the  same  matter,  but  rather  up^jn 
the  application  of  the  general  rule  of  exolu 
si  on  of  oral  evidence  to  vary  or  contradict 
the  terms  of  a  written  contract;  and  n«> 
point  is  made  of  the  fact  that  the  oral  war- 
ranty relates  to  the  same  subject-matter  as 
the  written  warranty.  While  in  the  follow- 
ing cases  the  foregoing  doctrine  was  usually 
stated  in  sufficiently  broad  terms  to  incluiiV 
cases  involving  the  exceptions  to  the  gen- 
eral doctrine  heretofore  considered,  yet  the* 
weight  to  be  attached  to  them,  as  bearinir 
on  the  exceptions  to  the  rule,  is  questiona- 
ble, as  the  facts  presented  to  and  consid- 
ered by  the  court  did  not  require  the  con- 
sideration of  the  latter  question. 

The  fact  that  the  warranties  related  to 
the  same  matter  was,  however,  apparently 
in  the  mind  of  the  court  in  some  of  the 
cases.  Thus,  in  J.  I.  Case  Plow  Works  v. 
Niles  &  S.  Co.  90  Wis.  590.  63  X.  W.  1013. 
wherein  it  was  held  that  oral  representa- 
tions as  to  the  construction  and  suitable- 
ness of  iron  wheels  for  agricultural  imple- 
ments were  incompetent  to  establish  a  pa- 
rol warranty  of  quality  and  suitablenns-, 
where  such  representations  preceded  the  ex- 
ecution of  a  written  contract  which  con- 
tained a  warranty  guaranteeing  the  wheels 
against  breakage  in  shipping,  and  against 
defects  in  material  and  workmanship.  The 
court  characterized  this  warranty  as  a  lim- 
ited warranty  in  respect  to  material  and 
workmanship,  going  to  and  covering  in  part 
the  suitableness  of  the  wheels  for  the  pur- 
pose for  wliich  the  purchaser  desired  them. 

So,  in  John  Hutchison  Mfg.  Co.  v.  Pinch. 
107  Mich.  12,  64  X.  W.  729,  06  X.  W.  340, 
where  a  written  contract  for  the  purchase 
of  machinery  to  be  used  in  a  mill  contained 
a  provision  that  the  machinery  was  to  he 
paid  for  when  it  gave  good  results,  the 
court  said  that  parol  testimony  of  an  agree- 
ment adding  to  this  requirement,  to  the  ef- 
fect that  the  machinery  would  require  no 
more  power  for  its  operation  than  machin- 
ery then  in  use  by  the  buyer,  was  neces- 
sarily contradictory  of  the  instrument,  and 
therefore  inadmissible;  and  the  fact  that 
the  warranty  was  somewhat  vague  would 
not  ])ermit  parol  testimony  to  show  that  it 
was  in  fact  more  definite. 

And  in  Xichols,  S.  &  Co.  v.  Crandall,  77 
Mich.  401,  6  L.R.A.  412.  43  X.  W.  875,  evi-  , 
dence  was  held  incompetent  t-o  show  a  pa- 
rol warranty  of  the  power  of  an  engine  to 
run  a  separator  under  stated  conditions, 
made  prior  to  an  order  in  writing  for  such 
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•engine  and  separator,  which  contained  a  pro- 
vision to  the  effect  that  the  machine  was 
purchased  and  sold  subject  to  the  **follow- 
ing  express  warranty  and  agreement.*'  The 
warranty  in  substance  was  that,  with  good 
management,  the  separator  was  capable  of 
doing  a  good  business  in  threshing  and 
cleaning  grain,  fete.  Also,  that  the  engine 
was  well  made  and  of  good  material,  and,  if 
properly  run  and  rightly  managed,  was  ca- 
pable of  driving  the  separator  to  do  good 
business  in  threshing. 

Van  Pub.  Co.  v.  VVestinghouse  C.  K.  &  Co. 
72  App.  Div.  121,  76  N.  Y.  Supp.  341,  while 
recognizing  that  it  was  entirely  competent, 
where  the  written  agreement  was  not  com- 
plete and  did  not  embody  the  entire  under- 
standing between  the  parties,  to  prove  an 
oral  collateral  agreement  not  inconsistent 
with  the  written,  held  that  the  rule  did  not 
go  so  far  as  to  permit  prior  oral  negotia- 
tions to  be  introduced  in  evidence  for  the 
pur})ose  either  of  supplementing  or  contra- 
dicting a  formal  written  contract  for  the 
sale  of  a  gas  engine,  which  contained  a 
warranty  tlmt  the  engine  conveyed  thereby 
would  develop  a  certain  horse  power.  The 
court  said  -that,  in  the  absence  of  any  claim 
that  at  the  time  the  formal  proposal  to 
sell  the  machine  was  made  and  accepted, 
any  other  or  different  agreement  than  that 
embodied  in  the  writing  was  made,  prior 
•conversations  between  the  parties  as  to  the 
-character  and  advantages  of  the  machine 
would  not  be  considered  collateral  oral  war- 
ranties, and  were  therefore  not  admissible 
in  evidence.  The  fact  is  emphasized  in  this 
•case  that  the  statements  relied  upon  as 
oral  warranties  were  not  contemporaneous, 
but  were  prior  in  point  of  time,  and  were 
not  alluded  to  when  the  contract  in  writ- 
ing was  made. 

In  Williamson  v.  Seely,  22  App.  Div.  389, 
48  N.  Y.  Supp.  196,  where  a  written  assign- 
ment of  a  contract  to  furnish  electric  light- 
ing to  a  town  contained  no  warranty,  but 
did  contain  an  agreement  on  the  part  of 
the  assignor  that  he  would  superintend  and 
manage  the  performance  of  the  assigned 
contract  without  compensation  for  one  year, 
and  operate  the  electric  light  plant  in  ac- 
cordance with  the  terms  of  the  contract, 
and  use  his  best  endeavors  properly  and 
successfully  to  perform  the  same,  it  was 
held  that  it  was  incompetent  to  prove  a 
parol  warranty  to  the  effect  that  the  as- 
signor would  guarantee  that  the  plant  would 
be  run  at  a  certain  expense  per  month, 
since  that  part  of  the  agreement  already 
quoted  was  an  agreement  on  the  identical 
subject  of  the  additional  contract  which  the 
buyer  was  attempting  to  prove. 

in  Mayer  v.  Dean.  116  N.  Y.  556,  5  L.R.A. 
540.  22  N.  E.  261,  it  was  held  that  a  writ- 
ten contract  for  the  sale  of  mustard  seed, 
wliich  showed  that  it  was  sold  by  sample, 
"but  which  contained  no  other  warranty, 
could  not  be  added  to  or  enlarged  by  evi- 
dence of  parol  warranty  as  to  quality.  The 
court,  however,  held  that  such  evidence  was 
admissible  to  show  that  the  contract  was 
procured  by  fraudulent  representations. 
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(The  latter  question,  however,  is  not  in- 
cluded herein. ) 

Stonehill  Wine  Co.  v.  Lupo,  110  N.  Y. 
Supp.  408,  held  that  a  written  order  for  a 
quantity  of  wine  described  as  "Tipso  Cas- 
telvetrano  (light  in  color  laich  Dry  Cataw- 
ba) see  first  shipment  Manzella,"  embodied 
both  the  character  and  quality  of  the  goods, 
and  that  therefore  evidence  that  the  goods 
delivered  were  'not  like  the  sample  shown 
at  the  time  of  the  execution  of  the  order, 
and  not  as  guaranteed  at  that  time,  was 
incompetent. 

In  Whitehead  v.  Lane,  72  Ala.  39,  where 
sawmill  machinery  was  sold  under  a  writ- 
ten warranty  to  the  effect  that  the  ma- 
chinery w^as  of  good  material  and  workman- 
ship, and  that  it  would  do  work  well  if 
properly  used,  and  would  do  as  good  work 
and  as  much  work  under  the  same  condi- 
tions as  any  machinery  of  its  class  in  the 
United  States,  it  was  held  that,  in  the  ab- 
sence of  fraud  or  misrepresentation,  there 
was  no  room  for  parol  evidence  of  a  differ- 
ent warranty  to  the  effect  that  the  machin- 
ery conveyed  in  the  contract  was  adapted 
to  squaring  large  timber,  for  which  use  the 
purchasers  intended  it. 

The  doctrine  that  evidence  of  an  oral 
warranty  as  to  the  power  of  an  engine  sold 
under  a  writt*»n  contract  of  sale  containing 
particular  warranties  comes  within  the  rule 
excluding  parol  evidence  to  vary  the  terms 
of  a  written  contract,  and  is  therefore  in- 
admissible, was  applied  in  Buchanan  v.  La- 
ber,  39  Wash.  410,  81  Pac.  911.  The  oral 
and  written  warranties  wore  substantially 
similar,  the  only  difference  being  that  a 
provision  of  the  written  contract  that  no- 
tice must  be  given  the  seller  of  the -failure 
of  the  engine  to  comply  with  the  written 
warranties  would  apply  unless  waived,  if  the 
parol  warranty  was  excluded. 

In  denying  the  admissibility  of  evidence 
of  a  contemporaneous  oral  warranty  as  to 
mill  machinery,  that  certain  mill  stones 
would  be  prepared  ready  for  use,  in  addi- 
tion to  a  written  warranty  as  to  the  qual- 
ity and  condition  of  the  machinery  de- 
scribed in  the  written  contract  of  sale,  the 
court,  in  Cooper  v.  Cleghorn,  60  Wis.  113, 
6  N.  W.  491,  said:  "When  parties  have  de- 
liberately put  their  engagements  into  writ- 
ing, in  such  terms  as  import  a  legal  obliga- 
tion, without  any  uncertainty  as  to  the- ob- 
ject or  extent  of  such  engagement,  it  is  con- 
clusively presumed  that  the  whole  engage- 
ment of  the  parties,  and  the  extent  and 
manner  of  their  undertaking,  were  reduced 
to  writing;  and  all  oral  testimony  of  a  pre- 
vious colloquium  between  the  parties,  or 
of  conversation  or  declarations  at  the  time 
when  it  was  completed,  or  afterw^ards,  as  it 
would  tend,  in  many  instances,  to  substi- 
tute a  new  and  different  contract  for  the 
one  which  was  really  agreed  upon,  to  the 
prejudice,  possibly,  of  one  of  the  parties, 
is  rejected." 

A  contract  for  the  sale  of  a  self-feeder 
for  a  threshing  machine,  which  contains  a 
warranty  as  to  its  working  qualities  and 
against    defects,    will    be   conclusively    pre- 
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manifest  defects  in  the  material.  The  con- 
tract also  contained  a  clause  to  the  effect 
that  no  terms  thereof  could  be  modified  or 
changed  unless  in  -writing,  and  signed  by  the 
seller. 

To  the  same  effect,  under  a  very  similar 
contract  for  the  sale  of  a  corn  harvester,  is 
D.  M.  Osborne  &  Co.  v.  Wigent,  127  Mich. 
«24,  86  N.  W.  1022. 

So,  in  S.  Morgan  Smith  Co.  v.  Monroe 
County  Water  Power  &  Supply  Co.  221  Pa. 
165,  70  Atl.  738,  evidence  of  a  warranty 
in  the  nature  of  a  contemporaneous  oral 
agreement  by  the  agent  of  the  seller  as  to 
what  certain  water-wheel  governors  would 
do  was  held  inadmissible  to  vary  the  terms 
of  an  express  warranty  contained  in  a  writ- 
ten contract  for  the  sale  of  such  governors, 
as  to  quality  of  machinery  and  against  de- 
fects. There  was  also  a  restrictive  clause 
to  the  effect  that  all  prior  communications, 
agreements,  etc.,  relating  to  the  subject- 
matter  of  the  contract,  were  annulled,  and 
that  no  modification  of  the  contract,  unless 
consented  to  in  writing  by  the  parties, 
should  be  binding  upon  the  seller. 

National  Computing  Scale  Co.  v.  Eaves, 
116  Ga.  511,  42  S.  E.  783.  also  held,  where 
there  was  a  written  contract  between  the 
parties  for  the  sale  of  a  set  of  computing 
scales,  which  contained  no  warranties,  but 
which  contained  a  provision  that  it  con- 
tained all  the  stipulations  entered  into  by 
them,  that  a  plea  to  an  action  for  the  pur- 
chase price,  which  set  forth  certain  repre- 
sentations which  had  been  made  by  the 
agent  of  the  seller  to  the  buyer  in  regard 
to  the  character  and  quality  of  the  scales, 
should  have  been  stricken  upon  the  seller's 
motion  so  to  do. 

It  was  also  held  in  Stimpson  Computing 
Scale  Co.  v.  Taylor,  4  Oa.  App.  567,  61  S.  E. 
1131,  that  where  a  written  contract  for  the 
sale  of  a  set  of  scales  contained  an  express 
warranty  as  to  accuracy,  and  also  a  provi- 
sion that  no  agreement  or  warranty  other 
than  that  specified  in  the  contract  should  be 
binding  upon  the  seller,  such  warranty  pre- 
cluded all  anterior  agreements  and  stipula- 
tions. The  nature  of  the  parol  warranty 
does  not  appear. 

In  Electric  Vehicle  Co.  v.  Price,  138  111. 
App.  594,  a  circular  issued  by  the  manufac- 
turers of  automobiles,  descriptive  of  the  ve- 
hicle sold,  setting  forth  its  mechanism  and 
qualities,  and  its  ability  as  to  speed  and 
endurance,  which  was  exhibited  to  the  buy- 
er, and  in  reliance  upon  which  he  entered 
into  a  contract  in  writing  to  purchase  an 
Automobile  of  the  kind  described  therein, 
was  held  inadmissible  in  evidence  to  estab- 
lish a  warranty  other  and  different  from 
that  contained  in  the  written  contract  (the 
terms  of  which  are  not  given).  The  writ- 
ten contract  contained  a  provision  to  the 
effect  that  all  previous  representations  and 
communications  between  the  parties  with 
reference  to  the  subject-matter  of  the  con- 
tract were  thereby  abrogated. 

Ford  Motor  Co',  v.  Osburn,  140  111.  App. 
633,  also  held  that  evidence  of  a  parol  war- 
ran  tv  that  an  automobile  was  all  right  was 
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improperly .  received,  where  the  automobile 
was  sold  by  written  contract  which  con- 
tained a  warranty  limited  to  replacement 
of  all  parts  of  the  automobile  giving  out 
under  normal  service,  in  consequence  of  de- 
fective material  or  workmanship.  The  writ- 
ten contract  also  contained  a  clause  to  the 
effect  that  the  seller  would  not  be  respon- 
sible for  any  undertakings  or  warrantie^^ 
made  by  its  agents  beyond  those  contained 
in  the  written  contract. 

So,  in  McCray  Refrigerator  &  Cold  Stor- 
age Co.  V.  Woods,  99  Mich.  269,  41  Am.  St. 
Rep.  599,  58  X.  W.  320,  it  was  held 
that  a  contract  in  writing  for  the  purchase 
and  erection  in  a  refrigerator  of  a  patent 
system  of  refrigeration,  which  contained  no 
warranty,*  but  did  contain  a  clause  that  the 
sellers  would  not  be  responsible  for  any 
promises  made  by  their  agents  that  were 
not  made  a  part  of  the  contract  attacheti 
thereto,  either  printed  or  written  therein, 
could  not  be  varied  or  added  to  by  proof  of 
an  oral  warranty  that  the  system  would 
preserve  fresh  meat  for  a  designated  period 
of  time. 

And  in  Hall  wood  Cash-Register  Co.  v. 
Millard,  127  Mich.  316,  86  X.  W.  833,  where 
a  written  contract  for  the  sale  of  a  cash 
register  contained  an  agreement  to  repair 
and  keep  it  in  order,  also  a  stipulation  that 
the  contract  covered  the  entire  agreement 
between  the  parties,  evidence  was  held  inad- 
missible to  show  an  oral  warranty  made  to 
induce  the  purchaser  to  give  the  order  for 
the  machine,  to  the  effect  that  it  could  not, 
by  any  means  or  assistance,  be  manipulated 
so  as  to  register  incorrectly,  and  could  not 
be  so  worked  as  to  show  the  purcjiaser  one 
figure  and  register  another,  ana  that  it 
would  be  a  full  protection  to  the  purchaser 
against  any  dishonest  employee. 

Where  corn  planters  were  sold  under  a 
written  contract  which  provided  that  no 
agreement  other  than  that  incorporated  in 
the  contract  would  be  recognized,  and  the 
contract  contained  no  warranty  or  represen- 
tation as  to  quality  or  fitness  of  the  com 
planters,  it  was  held  in  Ramsey  v.  Beedle, 
8  Ky.  L.  Rep.  702,  that  it  was  not  compe- 
tent for  the  purchaser  to  show  warranties 
by  the  sellers  or  their  agent  in  regard  to 
the  quality  or  fitness  of  the  planters. 

So,  in  Hooven  &  A.  Co.  v.  Wirtz.  15  X.  D. 
477,  107  X.  W.  1078,  where  an  order  in 
writing  for  the  purchase  of  binding  twine 
contained  no  warranties,  but  did  contain 
a  clause  to  the  effect  that  no  agreement^ 
condition,  or  stipulation,  verbal  or  other- 
wise, save  those  mentioned  in  the  order, 
would  be  recognized  unless  approved  or  ac- 
cepted in  writing  by  the  seller,  it  was  held 
that  testimony  on  the  part  of  the  buyer, 
tending  to  prove  that  the  seller's  salesman, 
at  the  time  he  procured  the  order  in  ques- 
tion, orally  '  warranted  the  quality  of  the 
twine,  was  properly  excluded. 

In  Martin  v.  Moore,  63  Ga.  531.  in  an  ac- 
tion on  a  written  contract  for  the  sale  of 
fertilizer,  which  contained  a  stipulation 
that  the  sellers  did  not  in  any  way  warrant 
the  quality  of  the  fertilizer,  or  its*  beneficial 
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eflTeets  on  crops,  but  the  same  was  sold  with 
all  faults  at  the  risk  of  the  purchaser,  it 
'\«'as  held  that  a  plea  alleging  an  oral  rep- 
resentation or  warranty  as  to  the  quality 
of  the  fertilizer  was  inconsistent  with  the 
^vritten  contract,  and  therefore  inadmissi- 
ble. 

So.  in  Allen  v.  Young,  62  Ga.  817,  where 
the  buyer  of  fertilizer  accepted  in  writing 
a  limited  guaranty,  and  stipulated  not  to 
exact  anything  beyond  such  guaranty,  it 
was  held  that  parol  evidence  that  the  seller 
represented  or  warranted  the  fertilizer  to 
bo  of  good  quality  was  inadmissible  to  estab- 
lish a  different  oral  warranty. 

A  subscription  contract  for  Balzac's  "Com- 
edie  Humaine,"  which  contained  a  stipula- 
tion that  no  other  conditions  or  representa- 
tions than  those  therewith  printed  would  be 
binding  upon  the  subscriber  or  publisher, 
cannot  be  changed  or  enlarged  by  evidence 
of  oral  representations  or  warranties  as  to 
the  moral  character  of  the  work.  Barrie  v. 
Smith.  105  Ga.  34,  31  S.  E.  121.  It  does 
not  appear  what,  if  any,  warranties,  were 
contained  in  the  subscription  contract,  ex- 
cept that  it  contained  no  warranties  as  to 
the  moral  character  of  the  book  subscribed 
for. 

Branch  v.  James.  4  Ga.  App.  90,  60  S.  E. 
1027.  held  that  it  was  not  error  to  exclude 
evidence  of  an  oral  warranty  as  to  the 
soundness  of  a  mule,  offered  as  a  defense 
to  an  action  on  a  note  which  contained  a 
clause  that  the  seller  "does  in  no  wise  guar- 
antee except  in  title." 
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ORLANDO  WEEKS 

V. 

FESSENDEN  E.  HACKETT. 


EDWIX  E.  MORTON" 

V. 

SAME. 
(_  Me.  — ,  71  Atl.  858.) 

V 

Treasure- tpove  —  right  of  landowner. 

1.  The  owner  of  the  soil  in  which  treas- 
ure-trove  is   found   acquires   no   title   to  it 
by  virtue  of  his  ownership  of  the  land. 
Trover  —  property  found. 

2.  A  joint  finder  of  a  package  containing 
legal  tender  coins  may  maintain  trover  to 
recover  possession  of  his  share  from  his 
companion,  who  takes  charge  of  the  entire 
property,  and  refuses  to  divide  it. 

Lost  property  —  Joint  finding. 

3.  A  joint  finding  of  treasure-trove  may 
be  found  from  evidence  that,  while  several 
workmen  were  engaged  in  making  an  exca- 
vation, one  discovered  the  top  of  an  old 
can,  and  called  the  attention  of  the  others 
to  it,  whereupon  all  proceeded  to  get  it  out 
of  the  soil,  in  doing  which  it  was  broken 
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and  its  contents  of  coin  disclosed,  and  that, 
in  securing  such  contents,  other  cans  con- 
taining coin  were  discovered  and  secured. 

(June  11,  1908.) 

EXCEPTIONS   by    defendant    to    rulings 
of    the    Supreme    Judicial    Court     for 
Franklin  County  made  during  the  joint  trial 
of  separate  actions  of  trover,  each  brought 
to  recover  the  value  of  an  alleged  interest 
in  certain  coins,  which  resulted  in  a  verdict 
for  each  plaintiff.    Overruled. 
The  facts  are  stated  in  the  opinion, 
Mr.  Joseph  C.   Hllman,  for  defendant: 
One  tenant  in  common  cannot  maintain 
an  action  against  his  original  cotenant. 

Dain  v.  Cowing,  22  Me.  347;  Carter  v. 
Bailey,  64  Me.  464,  18  Am.  Rep.  273;  With- 
am  V.  Witham,  57  Me.  447,  99  Am.  Dec.  787; 
Huchinson  v.  Chase,  39  Me.  512,  63  Am.  Dec. 
645;  Waller  v.  Bowling,  108  N.  C.  289,  12 
L.R.A.  261,  12  S.  E.  990;  Cooley,  Torts,  455. 
There  has  been  no  conversion  of  the  prop- 
erty by  the  defendant. 

Weld  V.  Oliver,  21  Pick.  559. 
Mr.  Frank  W.  Butler,  for  plaintiffs: 
When  common  property  is  of  such  a  na- 
ture that  it  can  be  separated  and  equally 


Case   Note.  —  Rights   inter   se   of  joint 
finders  of  lost  property. 

But  few  cases  are  to  be  found  which  pass 
upon  the  rights  inter  se  of  joint  finders  of 
lost  property. 

Upon  the  fac^s  of  Cummings  v.  Stone,  13 
Mich.  70,  as  detailed  in  Weeks  v.  Hackett, 
it  was  held  that  the  owner  of  the  tugboat 
might  maintain  assumpsit  against  the  own- 
er of  the  raft  to  recover  his  portion  of  the 
proceeds  of  the  sale  of  the  anchor,  which 
they  had  agreed  to  divide  equally  between 
them. 

And  the  case  of  Keron  v.  Cashman  (N.  J. 
Ch.)  33  Atl.  1055,  in  which  the  chancery 
court  divided  the  money  found  equally 
among  the  joint  finders,  is  sufficiently  set 
out  in  Weeks  v.  Hackett. 

Coins  found  upon  the  body  of  an  un- 
known man,  floating  at  sea,  which  are  un- 
claimed by  anyone,  will  be  divided  in  ad- 
miralty, one  half  to  the  vessel  owners  and 
crew,  and  the  balance  to  the  United  States, 
as  successor  to  the  prerogative  rights  of  the 
King  of  England.  Gardner  v.  09  Gold  Coins, 
111  Fed.  552. 

And  this  method  of  division  was  applied 
in  PealK)dy  v.  28  Bags  of  Cotton,  Fed  Cas. 
Xo.  10.8()9,  to  the  proceeds  of  derelict  prop- 
erty found  afloat  at  sea. 

As  to  the  joint  rights  and  liability  of  the 
finder  of  lost  property,  see  subject' note  to 
State  V.  Hayes,  37  L.R.A.  116,  and  the  case 
note  to  Kuvkendall  v.  Fisher,  8  L.R.A. 
(N.S.)   94. 

And   as   to   the   rights   of  finder  of  long 
hidden  property,  after  all  traces  of  owner- 
ship are  extinct,  see  case  note  to  Ferguson 
V.  Ray,  1  L.R.A.(X.S.)   477. 
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divided  by  count,  weight,  or  measure,  and 
one  tenant  in  common  takes  possession  of 
the  whole,  and  refuses  on  demand  to  count 
out,  weigh  out,  or  measure  out,  the  part 
thereof  belonging  to  a  cotenant  or  tenant  in 
common,  that  is  a  conversion  for  which 
trover  lies. 

Pickering  v.  Moore,  67  N.  H.  533,  31 
L.R.A.  698,  68  Am.  St.  Rep.  695,  32  Atl. 
828;  Fiquet  v.  Allison,  12  Mich.  328,  86 
Am.  Dec.  54;  Ripley  v.  Davis,  15  Mich.  75, 
90  Am.  Dec.  262;  Tuttle  v.  Campbell,  74 
Mich.  652,  16  Am.  St.  Rep.  652,  42  N.  W. 
384;  Gates  v.  Bowers,  169  N.  Y.  14,  88  Am. 
St.  Rep.  530,  61  N.  E.  993;  Stall  v.  Wilbur, 
77  N.  Y.  158;  Channon  v.  Lusk,  2  Lans.  211; 
Lobdell  V.  Stowell,  51  N.  Y.  70;  Newton  v. 
Howe,  29  Wis.  531,  9  Am.  Rep.  616;  Tripp 
V.  Riley,  15  Barb.  333. 

The  right  of  each  finder  to  the  custody  of 
his  share  is  absolute  except  as  against  the 
true  owner. 

Danielson  v.  Roberts,  44  Or.  108,  65  L.R.A. 
526,  102  Am.  St.  Rep.  627,  74  Pac.  913; 
Burns  v.  Clark,  133  Cal.  634,  85  Am.  St.  Rep. 
233,  66  Pac.  12;  Vining  v.  Baker,  53  Me. 
544;  White  v.  Bascom,  28  Vt.  268;  Duncan 
v.  Spear,  11  Wend.  54;  Harrington  v.  King, 
121  Mass.  269;  Shaw  v.  Kaler,  106  Mass. 
448;  M'Laughlin  v.  Waite,  9  Cow.  670; 
Tancil  v.  Seaton,  28  Gratt.  601,  26  Am.  Rep. 
380. 

The  landowner  had  no  rights  in  the  mon- 
ey, as  it  Was  treasure- trove.^ 

Danielson  v.  Roberts,  44  Or.  108.  65  L.R.A. 
526,  102  Am.  St.  Rep.  627,  74  Pac.  913; 
Livermore  v.  White,  74  Me.  452.  43  Am. 
Rep.  600;  Ferguson  v.  Ray,  44  Or.  557,  1 
L.R.A.(N.S.)  477,  102  Am.  St.  Rep.  648,  77 
Pac.  600,  1  A.  &  E.  Ann.  Cas.  1;  Sovem  v. 
Yoran,  16  Or.  269,  8  Am.  St.  Rep.  293,  20 
Pac.  100;  Burns  v.  Clark,  133  Cal.  634,  85 
Am.  St.  Rep.  233,  66  Pac.  12;  Bowen  v. 
Sullivan,  62  Ind.  281,  30  Am.  Rep.  172;  Ha- 
maker  v.  Blanchard,  90  Pa.  377,  35  Am.  Rep. 
664;  Durfee  v.  Jones,  11  R.  I.  588,  23  Am. 
Rep.  528;  Huthmacher  v.  Harris,  38  Pa.  491, 
80  Am.  Dec.  502;  Lawrence  v.  Buck,  62  Me. 
275. 

Whitchouse,  J.,  delivered  the  opinion  of 
the  court: 

These  were  actions  of  trover  brought  by 
each  of  these  plaintiffs  to  recover  one  third 
in  value  of  a  certain  quantity  of  coins  of  the 
United  States  and  of  certain  foreign  coins, 
alleged  to  have  been  found  by  each  plaintiff- 
jointly  with  the  other  and  with  the  defend- 
ant, Fessenden  E.  Hackett.  It  is  not  in 
controversy  that  the  coins  in  question,  of 
the  aggregate  par  value  of  $1,284.67,  were 
found  contained  in  three  metallic  cans  bur- 
ied and  concealed  in  the  soil  and  under- 
neath the  surface  of  land  owned  by  one 
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Leonard  J.  Hackett  in  the  town  of  New 
Vineyard, .  and  it  appears  in  evidence  that 
after  the  coins  were  found,  and  prior  to  the 
commencement  of  these  actions,  the  defend- 
ant, Fessenden  E.  Hackett,  purchased  all  the 
right,  title,  and  interest,  if  any.  which  I^eon- 
ard  J.  Hackett  had  in  and  to  these  coins  as 
owner  of  the  land  where  they  were  found. 
Three  contentions  were  set  up  in  deien>p: 

(1)  That  the  defendant  found  the  coins 
under  circumstances  which  made  him  the 
sole  owner  of  them  as  against  these  plain- 
tiffs. 

(2)  That,  if  the  plaintiffs  participated  in 
the  finding,  they  are  joint  tenants  or  tenants 
in  common  with  the  defendant,  that  he  is 
entitled  to  hold  the  coins  in  trust  for  the 
true  owner,  and  that  the  plaintiffs,  as  ten- 
ants in  common,  cannot  maintain  trover 
against  him  for  their  respective  shares. 

(3)  That  the  defendant  became  the  sole 
owner  of  the  coins  by  purchase  from  Leon- 
ard J.  Hackett,  the  owner  of  the  premises 
where  they  were  found. 

The  presiding  justice  did  not  sustain  the 
legal  propositions  involved  in  these  conten- 
tions of  the  defendant,  but  instructed  the 
jury,  in  substance:  That  gold  or  silver  coin 
deposited  in  the  soil,  as  this  appeared  to 
have  been,  becomes  what  is  known  in  law 
as  treasure -trove,  the  title  to  which  does  not 
pass  with  the  soil,  the  owner  of  the  prem- 
ises where  the  coin  was  found  acquired  no 
title  to  it  by  virtue  of  his  ownership  of  the 
land,  and  that  the  defendant  consequently 
acquired  no  title  by  purchase  from  Leonard 
J.  Hackett;  that,  if  the  coin  was  purposely 
buried  in  the  soil,  and  forgotten,  or  its 
place  of  concealment  remained  undisclosed 
by  reason  of  the  death  of  the  depositor,  the 
finder  acquired  a  right  to  the  possession  of 
it  and  a  qualified  property  in  it,  subject  to 
the  right  of  the  true  owner  when  he  ap- 
peared, and  in  that  sense  became  a  trustee 
for  the  owner;  but,  if  several  participated 
in  the  finding,  so  as  to  become  joint  finders, 
with  equal  rights,  the  ownership  pertained 
to  all  of  them,  and  one  of  them  was  not 
authorized  to  hold  exclusive  possession  as 
against  his  fellows;  and,  finally,  that  since 
the  coins  were  separable  and  divisible  by 
weight  or  count,  if  the  defendant  refused  to 
deliver  to  each  of  such  tenants  in  common 
the  share  to  which  he  was  entitled,  an  ac- 
tion of  trover  would  lie  against  the  defend- 
ant for  the  coji  version  of  such  number  or 
portion  of  the  coins  as  rightfully  belonged 
to  each  of  the  joint  finders. 

The  jury  returned  a  verdict  in  favor  of 
each  plaintiff  for  the  sum  of  $291.20,  being 
one  third  of  the  aggregate  market  value  of 
the  coins,  and  the  cases  come  to  the  law 
court    on    exceptions   to   these   instructions 
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and  on  a  motion  to  set  aside  the  verdicts  as 
against  the  law  and  the  evidence. 

1.  It  is  the  opinion  of  the  court  that  the 
instructions  given  by  the  presiding  justice 
>vere  correct,  and  that  the  exceptions  must 
l>e   overruled. 

"Treasure-trove"  is  a  name  given  by  the 
early  common  law  to  any  gold  or  silver  in 
coin,  plate,  or  bullion  found  concealed  in 
the  earth,  or  in  a  house  or  other  private 
place,  but  not  lying  on  the  ground;  the  own- 
er of  the  discovered  treasure  being  unknown. 
1  Bl.  Com.  295;  19  Cyc.  Law  &  Proc.  p. 
339;  28  Am.  &.  Eng.  Enc.  Law,  p.  472;  Liv- 
**rmore  v.  White,  74  Me.  452,  43  Am.  Rep. 
600;  Sovern  v.  Yoran,  16  Or.  269,  8  Am.  St. 
Rep.  293,  20  Pac.  100.  To  what  extent  the 
doctrine  of  the  English  common  law  in  re- 
gard to  treasure-trove  has  been  merged,  in 
this  country,  into  the  law  respecting  the 
finding  of  lost  property,  and  whether,  in 
modern  commercial  life,  the  term  *'treasure- 
trove"  may  be  held  to  include  not  only  gold 
and  silver,  but  the  paper  representatives  of 
them,  are  questions  not  necessary  to  be  con- 
sidered here  (see  Huthmacher  v.  Harris,  38 
Pa.  499,  80  Am.  Dec.  502,  and  Danielson  v. 
Roberts,  44  Or.  108,  65  L.R.A.  526,  102  Am. 
St.  Rep.  627,  74  Pac.  913);  for  while  it  is 
not  in  controversy  that  the  coins  here  in 
question  clearly  fall  within  the  common -law 
<lehnition  of  "Hreasure-trove,"  the  general 
rule  is  established  by  a  substantially  uni- 
form line  of  decisions  in  the  American 
.states,  with  respect  to  both  lost  goods,  prop- 
t»rly  so  termed,  and  treasure -trove,  that,  in 
the  absence  of  legislation  upon  the  subject, 
the  title  to  such  property  belongs  to  the 
finder  as  against  all  the  world  except  the 
true  owner,  and  that,  ordinarily,  the  place 
where  it  is  found  is  immaterial.  Lawrence 
v.  Buck,  62  Me.  275;  Durfee  v.  Jones,  11 
R.  L  588,  23  Am.  Rep.  528;  Hamaker  v. 
Blanchard,  90  Pa.  377,  35  Am.  Rep.  664; 
Bowen  v.  Sullivan,  62  Ind.  281,  30  Am.  Rep. 
172;  Danielson  v.  Roberts,  supra;  Armory 
v.  Delamirie,  1  Strange,  505,  1  Smith,  Lead. 
Gas.  631;  Bridges  v.  Hawkesworth,  7  Eng. 
L.  &  Eq.  424,  21  L.  J.  Q.  B.  N.  S.  75.  The 
owner  of  the  soil  in  which  treasure -trove  is 
found  acquires  no  title  thereto  by  virtue  of 
his  ownership  of  the  land.  R.  v.  Thomas, 
Leigh  &  C.  C.  C.  313;  28  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  473.  According  to  Bractgn, 
lib.  3,  chap.  3,  as  quoted  in  Viner's  Abridge- 
ment: "He  to  whom  the  property  is  shall 
have  treasure- trove,  and,  if  he  dies  before  it 
be  found,  his  executors  shall  have  it,  for  noth- 
ing accrues  to  the  King  unless  when  no  one 
knows  who  hid  that  treasure."  [20  Vin. 
Abr.  414.]  And  according  to  Lord  Coke  (3 
Tnst.  132),  the  common  law  originally  left 
treasure-trove  to  the  person  who  deposited 
it,  or,  upoh  his  omission  to  claim  it,  to  the 
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finder.  2  Kent,  Com.  458.  The  rule  of  the 
common  law  respecting  the  rights  and  du- 
ties of  the  finder  of  lost  money  or  goods  has 
been  variously  modified  by  the  terms  and 
provisions  of  local  statutes  of  many  states, 
but  the  provisions  of  the  Maine  statutes 
(Rev.  Stat.  chap.  100,  §§  10  et  seq.)  have  no 
reference  to  the  law  of  treasure-trove. 

In  Danielson  v.  Roberts,  supra,  in  which 
the  facts  were  strikingly  analogous  to  those 
at  bar,  two  boys  unearthed  on  the  defend- 
ant's premises  an  old  tin  can  containing  gold 
coin  of  the  value  of  $7,000.  The  circum- 
stances under  which  the  money  was  discov- 
ered, the  rust -eaten  condition  of  the  can  in 
which  it  was  contained,  and  the  place  of 
deposit,  tended  strongly  to  show  that  it  had 
been  buried  for  a  long  time,  and  that  the 
owner  was  probably  dead  or  unknown.  It 
was  held  that  the  fact  the  money  was  found 
on  the  premises  of  the  defendants  in  no  way 
affected  the  plaintiffs'  right  to  possession  or 
their  duty  in  relation  to  the  treasure,  and 
that  they  could  maintain  trover  therefor 
against  the  defendants,  to  whom  they  had 
been  induced  to  deliver  the  money.  In  a 
well-reasoned  opinion,  the  court  says: 

"Ever  since  the  early  case  of  Armory  v. 
Delamirie,  1  Strange,  505,  where  it  was  held 
that  the  finder  of  a  jewel  might  maintain 
trover  for  the  conversion  thereof  by  a 
wrongdoer,  the  right  of  the  finder  of  lost 
property  to  retain  it  against  all  persons  ex- 
cept the  true  owner  has  been  recognized. 
In  that  case  a  chimney  sweeper's  boy  found 
a  jewel  and  carried  it  to  a  goldsmith  to  as- 
certain what  it  was.  The  goldsmith  refused 
to  return  it,  and  it  was  held  that  the  boy 
might  maintain  trover  on  the  ground  that, 
by  the  finding,  he  had  acquired  such  a  prop- 
erty in  the  jewel  as  would  entitle  him  to 
keep  it  against  all  persons  but  the  rightful 
owner.  This  case  has  been  uniformly  fol- 
lowed in  England  and  America,  and  the  law 
upon  this  point  is  well  settled.  Sovern  v. 
Yoran,  16  Or.  269,  8  Am.  St.  Rep.  293,  20 
Pac.  100;  19  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  579.  But  it  is  argued  that  property  is 
lost,  in  the  legal  sense  of  that  word,  only 
when  the  possession  has  been  casually  and 
involuntarily  parted  with,  and  not  when 
the  owner  purposely  and  voluntarily  places 
or  deposits  it  in  a  certain  place  for  safe- 
keeping, although  he  may  thereafter  forget 
it,  and  leave  it  where  deposited,  or  may 
die  without  disclosing  to  anyone  the  place 
of  deposit. 

"But,  at  the  present  stage  of  the  contro- 
versy, it  is  immaterial  whether  the  money 
discovered  by  plaintiffs  was  technically  lost 
property  or  treasure-trove;  or,  if  treasure- 
trove,  whether  it  belongs  to  the  state  or  the 
finder,  or  should  be  disposed  of  as  lost  prop- 
erty if  no  owner  is  discovered.     In  either 
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event  the  plaint ifTs  are  entitled  to  the  pos- 
session of  the  money  as  against  the  defend- 
ants, unless  the  latter  can  show  a  better 
title.  The  reason  of  the  rule  giving  the 
finder  of  lost  property  the  right  to  retain  it 
against  all  persons  except  the  true  owner 
applies  with  equal  force  and  reason  to  mon- 
ey found  hidden  or  secreted  in  the  earth  as 
to  property  found  on  the  surface." 

In  Durfee  v.  Jones,  11  R.  I.  588,  23  Am. 
Rep.  528,  the  plaintiff  bought  an  old  .safe 
and  soon  afterwards,  through  his  agent,  left 
it  for  sale  with  the  defendant,  who  was  a 
blacksmith.  Upon  examination  of  it  soon 
after  it  was  left  with  him,  the  defendant 
found  secreted  between  the  exterior  and  the 
lining  a  roll  of  bank  bills  amounting  to  $165. 
Neither  the  plaintiff  nor  the  defendant  knew 
the  money  was  there  before  it  was  found, 
and  the  owner  was  unknown.  The  plaintiff 
brought  suit  against  the  defendant  to  re- 
■cover  the  money,  claiming  that,  as  owner  of 
the  safe,  he  was  entitled  to  the  money  by 
right  of  prior  possession;  but  the  court  held 
that  the  plaintiff  "never  had  any  possession 
of  the  money  except  unwittingly,  by  having 
possession  of  the  safe  which  contained  it;" 
that  although  it  was  originally  deposited  in 
the  safe  by  design,  it  was  not  so  deposited 
after  the  safe  became  the  property  of  the 
plaintiff,  so  as  to  be  in  the  protection  of 
the  safe  as  his  safe,  or  so  as  to  affect  him 
with  any  responsibility  for  it,  and  it  was  ac- 
cordingly held  that  the  defendant,  as  finder 
of  the  money,  was  entitled  to  retain  it  as 
against  the  plaintiff,  the  owner  of  the  safe, 
and  as  against  all  the  world  except  the  real 
owner. 

In  Bowen  v.  Sullivan,  62  Ind.  281,  30  Am. 
Rep.  172,  the  plaintiff,  while  engaged  as  an 
employee  in  the  defendant's  paper  mill,  found 
two  $50  bank  bills,  in  a  clean,  unmarked  en- 
velope, in  a  bale  of  old  paper  which  the  de- 
fendant had  bought  for  manufacture,  and 
delivered  the  bills  to  the  defendant  for  the 
purpose  of  ascertaining  if  they  w^ere  good, 
and  upon  his  promise  to  return  them.  The 
defendant  refusing  to  return  them,  the 
plaintiff  brought  suit  to  recover  their  value, 
and  the  court  held  that  she  was  entitled  to 
recover,  citing,  among  other  cases,  Lawrence 
V.  Buck,  Durfee  v.  Jones,  supra,  and  Armory 
V.  Delamirie,  1  Strange,  505,  and  stating 
that  the  place  of  the  finding  was  ordinarily 
immaterial. 

The  result,  therefore,  seems  unquestion- 
able that,  in  the  case  at  bar,  the  coins  sued 
for  belonged  to  the  finder  or  finders  as 
against  all  the  world  except  the  true  owner 
or  his  legal  representatives,  when  discov- 
ered. Indeed,  the  defendant's  counsel  does 
not  seriously  contend  to  the  contrary;  but, 
as  already  noted,  he  claims  under  the  mo- 
tion that  the  defendant  was  in  fact  the  sole 
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finder  of  the  coins,  and  further  insists  un- 
der the  exceptions  that,  in  any  event,  these 
actions  are  not  maintainable,  for  the  rea- 
son that  an  action  of  trover  will  not  lie  in 
favor  of  one  tenant  in  common  against  his 
original  cotenant. 

With  respect  to  things  so  far  indivisible 
in  their  nature  that  the  share  of  one  cannot 
be  distinguished  from  that  of  the  other,  it 
is  undoubtedly  a  well-established  rule  that 
one  tenant  in  common  cannot  maintain  tro- 
ver against  his  cotenant,  for  the  reason  that 
the  two  are  equally  entitled  to  possession, 
and  the  one  who  has  it  cannot  be  guilty  of 
conversion  by  retaining  it;  but  this  rule 
'*can  have  no  reasonable  application  to  such 
commodities  as  are  readily  divisible  by  tale 
or  measure  into  portions  absolutely  alike 
in  quality,  such  as  grain  or  money."  Cool- 
ey,  Torts,  2d  ed.  p.  533.  Cessante  ratione 
legis,  cessat  ipsa  lew.  If  A.  and  B.  are  ten- 
ants in  common  of  a  car  load  of  com,  and 
B.  denying  ^.*8  right  to  any  part  of 
it,  refuses  to  surrender  his  half  on 
demand,  this  is  deemed  in  law  a  con- 
version, because  the  commodity  would 
be  capable  of  exact  division  by  weight 
or  measure,  and,  by  refusing  to  surrender 
A.'s  half,  B.  exercised  a  dominion  over  it 
inconsistent  with  A.'s  rights.  As  oljserved 
by  the  court  in  Pickering  v.  Moore,  67  X- 
H.  536,  31  L.R.A.  698,  68  Am.  St.  Rep.  695. 
32  Atl.  830:  "One  is  entitled  to  the  pos- 
session of  the  whole  in  those  cases  only 
where  it  is  necessary  to  his  enjoyment  of  his 
moiety.  Here  it  is  not  necessary.  There 
is  no  more  difficulty  in  separating  one  por- 
tion from  another  than  there  is  in  selecting 
A.'s  marked  sheep  from  B.'s  flock.  Either 
may  make  the  division.  The  law  is  not  so 
unreasonable  as  to  compel  a  resort  to  the 
courts  in  order  to  obtain  a  partition  which 
either  may  make  without  expense  and  with- 
out danger  of  injustice  to  his  cotenant.** 
See,  also,  Fiquet  v.  Allison,  12  Mich.  328, 
86  Am.  Dec.  54;  Ripley  v.  Davis,  i5  Mich. 
75,  90  Am.  Dec.  262;  Gates  v.  Bowers,  169 
X.  Y.  14,  88  Am.  St.  Rep.  530,  61  N.  E.  993; 
German  Nat.  Bank  v.  Meadowcroft,  95  111. 
124,  35  Am.  Rep.  137. 

It  is  also  familiar  law  that  absolute  and 
unqualified  ownership  of  a  chattel  is  not  es- 
sential to  enable  one  to  maintain  trover  for 
its  conversion.  Either  a  general  or  special 
property  in  the  plaintiff,  with  the  right  of 
possession  at  the  time  of  the  conversion,  will 
be  sufficient.  It  has  been  seen  that,  in  all 
the  cases  above  cited  in  which  it  has  been 
held  that  the  finder  of  lost  property  is  enti- 
tled to  retain  possession  of  it  as  against  all 
the  world  until  the  rightful  owner  appears, 
it  was  also  held  that  the  finder  had  a  special 
or  qualified  property  in  the  thing  found  suf- 
ficient to  enable  him  to  maintain  trover  for 
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its    conversion    against   anyone   except   the 
true  owner. 

Upon  the  assumption,  then,  that  the  plain- 
tiffs and  the  defendant  were  joint  finders, 
and  therefore  tenants  in  common,  of  the 
coin  contained  in  the  cans  found  in  the  case 
at  bar,  each  was  entitled  to  possession  of 
one  third  of  it,  and  charged  with  the  duty  of 
holding  it  for  the  true  owner  it  he  could  be 
ascertained.  He  was  under  obligations  to 
exercise  reasonable  care  to  safely  keep  his 
share  of  it,  and  be  prepared  to  restore  it  to 
the  true  owner  whenever  he  might  appear; 
and  was  therefore  authorized  to  maintain 
such  action  as  might  be  necessary  to  entitle 
him  to  retain  or  recover  possession  of  it. 
The  coins  were  readily  divisible  into  three 
parts  by  counting  and  weighing,  but  the  de- 
fendant denied  the  plaintiffs*  rights  and  re- 
fuses to  surrender  any  part  of  the  coin. 
This  was  effectually  a  conversion  of  their 
respective  shares  as  tenants  in  common,  and 
an  action  of  trover  was  the  appropriate 
remedy  for  each  plaintiff. 

2.  Under  the  motion  the  defendant  in- 
sists that  he  discovered  the  cans  under  cir- 
cumstances that  constitute  him  the  sole  find- 
er of  the  coins;  but,  under  instructions  up- 
on this  point  to  which  no  exceptions  were 
taken,  the  jury  evidently  reached  the  con- 
clusion that  the  plaintiffs  participated  in 
the  discovery  so  as  to  become  joint  finders 
with  the  defendant,  with  equal  rights  in  the 
property  found.  They  awarded  to  each 
plaintiff  $201.20,  and  this  appears  to  have 
been  precisely  one  third  of  the  aggregate 
market  value  of  all  the  coin.  As  it  satis- 
factorily appears  that  the  quantity  of  coin 
in  any  one  can  was  not  of  the  same  value  as 
that  in  any  other,  the  jury  must  have  de- 
cided that  there  was  a  joint  finding  by  all, 
and  not  a  separate  finding  of  a  single  can 
by  each,  and  the  question  now  is  whether 
this  conclusion  of  the  jury  was  warranted 
by  the  evidence. 

A  mill  owned  by  Leonard  J.  Hackett  had 
been  destroyed  by  fire,  including  a  small 
building  14  feet  distant  from  it  and  a  cov- 
ered passageway  connecting  it  with  the  mill. 
The  plaintiffs  and  defendant  were  employed 
by  the  owner  of  the  premises,  among  other 
things,  to  make  an  excavation  about  8  feet 
wide  for  a  shaftway  preparatory  to  the  erec- 
tion of  a  new  mill  on  the  same  site.  At  the 
time  of  the  discovery  of  the  coin,  they  were 
all  engaged  in  digging  out  the  gravel  and' 
small  stones  in  the  passageway  connecting 
the  old  mill  with  the  small  building.  It  ap- 
peared in  evidence  that  there  had  been  some 
"joking"  between  these  workmen  and  Mr. 
Sweet,  a  neighbor  who  happened  to  be  pres- 
ent, with  reference  to  a  tradition  that  one 
Porter,  a  former  owner,  had  buried  some 
money  on  the  premises;  but,  according  to  the 
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testimony  in  behalf  of  the  plaintiffs,  the  coin 
was  discovered  under  the  following  circum- 
stances: The  plaintiffs  and  defendant  were 
working  in  the  trench  about  4  or  6  feet  from 
each  other,  when  the  defendant  discovered 
the  top  of  an  old  can,  and  asked  Sweet,  who 
was  walking  away,  to  come  back,  saying, 
"I  have  found  it."  Thereupon  the  plaintiff 
Morton  commenced  to  dig  out  the  stones 
and  gravel  around  the  can,  when  the  defend- 
ant tried  to  pull  it  out  with  his  hands,  and 
said:  "I  can't  lift  it.  I  guess  it  is  filled 
with  sand."  After  further  digging  the 
plaintiff  Morton  took  up  the  can,  when  the 
bottom  dropped  out,  and  the  silver  coins 
were  seen  falling  from  the  can  among  the 
stones.  The  defendant  exclaimed:  "It  is 
money.  I  wish  I  hadn't  said  anything,  for 
there  will  be  a  row  over  it."  While  digging 
out  more  stones  for  the  purpose  of  picking 
up  the  coins  that  fell  among  stones,  the 
plaintiff  Morton  discovered  the  second  can. 
which  was  taken  out  by  the  defendant  and 
Mr.  Sweet.  Morton  continued  to  dig  out 
the  stones  and  gravel  and  soon  uncovered  the 
third  can,  the  top  of  which,  however,  ap- 
pears to  have  been  first  seen  by  the  plaintiff 
Weeks.  This  can  was  removed  by  the  de- 
fendant and  the  plaintiff  Morton.  The 
three  cans  were  set  in  a  triangular  position 
about  a  foot  equic^stant  from  each  other; 
the  spaces  between  them  being  filled  with 
stones  and  gravel. 

The  money  was  turned  into  a  pail  and  pan 
and  carried  to  the  house  of  Leonard  J.  Hack- 
ett by  the  defendant  and  Mr.  Sweet,  where 
it  remained  from  Saturday  afternoon  until 
the  following  Monday,  when,  by  arrange- 
ment between  the  defendant  and  the  owner 
of  the  land,  the  money  was  deposited  in  a 
national  bank. 

The  defendant's  account  of  the  finding  is 
materially  different.  He  testifies  that  the 
cans  were  standing  in  a  row  close  to  each 
other,  and  that  when  he  unearthed  the  first 
one,  and  before  it  was  taken  out,  he  dis- 
covered the  other  two  through  the  openings 
in  the  stones,  and  plainly  saw  the  bright 
coins  in  the  cans.  He  expressly  admits,  how- 
ever, that  "we  all  had  hold  of  these  cans," 
and  it  is  the  opinion  of  the  court  that  there 
was  sufficient  evidence  to  warrant  the  jury  in 
accepting  the  plaintiffs'  version  of  the  find- 
ing, and  in  drawing  the  inference  that  neither 
the  plaintiffs  nor  the  defendant  had  any 
knowledge  or  belief  that  silver  coins  had 
been  discovered  until  they  were  seen  to  fall 
through  the  bottom  of  the  first  can  after  it 
was  taken  out  by  the  plaintiff  Morton.  It 
may  also  be  fairlS*  inferred  from  the  conduct 
of  the  parties  that,  at  the  time  of  the  dis- 
covery of  the  coins,  neither  the  plaintifis  nor 
the  defendant  understood  that  the  finder  of 
money    under   such   circumstances   acquired 
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any  legal  claim  to  it  as  against  the  owner 
of  the  soil  where  it  was  found. 

The  solution  of  the  question  thus  raised, 
respecting  the  rights  of  the  several  parties 
who  participated  in  the  discovery  and  re- 
moval of  the  cans  containing  the  coin  in  dis- 
pute, is  necessarily  attended  with  some  prac- 
tical difficulties.  Other  courts  have  en- 
countered similar  difficulties  under  analo- 
gous circumstances. 

In  Keron  v.  Cashman  (1896;  X.  J.  Ch.) 
33  Atl.  1056,  one  of  several  boys  playing 
along  a  railroad  track  picked  up  an  old 
stocking  in  which  something  wa^  tied,  and, 
after  he  had  swung  it  about  in  play  for  a 
time,  a  second  one  of  the  boys  snatched  it, 
or,  it  having  been  thrown  by  the  finder,  the 
second  boy  picked  it  up  and  began  striking 
the  other  boys  with  it.  In  this  way  it  passed 
from  one  to  another,  and,  finally,  while 
the  second  boy  was  swinging  it,  it  broke 
open,  and  paper  money  to  the  amount  of 
$775  was  found  therein;  all  then  examining 
it  together.  It  was  held  that  the  money  be- 
longed to  all  the  boys  in  common.  In  the 
opinion  the  court  says: 

'•This  money  within  the  stocking  was 
therefore  the  lust  property,  and,  as  to  this 
money,  the  first  intention,  idea,  or  'state  of 
mind,'  as  it  is  called  in  some  of  the  authori- 
ties, arose  on  this  discovery.  As  a  play- 
thing the  stocking  with  its  contents  was 
in  the  common  possession  of  all  the  boys; 
and  inasmuch  as  the  discovery  of  the  money 
resulted  from  the  use  of  the  stocking  as  a 
plaything,  and  in  the  course  of  the  play, 
the  money  must  be  considered  as  'being 
found   by  all  of  them  in  common.     .     .     . 

**A11  of  the  cases  agree  that  some  inten- 
tion or  state  of  mind  with  reference  to  the 
lost  property  is  an  essential  element  to 
constitute  a  legal  'finder*  of  such  property, 
and  the  peculiarity  of  the  present  case  is 
that  the  intention  or  state  6f  mind  neces- 
sary to  constitute  the  finder  must  relate  to 
the  lost  money  inclosed  within  a  lost  stock- 
ing, and  not  to  the  lost  stocking  itself,  in 
the  condition  when  first  found;  and,  under 
the  circumstances  established  by  the  evi- 
dence in  this  case,  the  finder  of  the  lost 
stocking  was  not,  by  reason  of  such  finding, 
the  legal  finder  of  the  lost  money  within  the 
stocking.  A  decree  will  therefore  be  ad- 
vised dividing  the  money  equally  between 
the  defendants." 

In  Cummings  v.  Stone,  13  Mich.  70,  the 
plaintiff's  tugboat,  while  towing  a  raft  be- 
longing to  the  defendant,  slackened  speed, 
and  on  starting  again,  the  tow  line,  which 
was  the  property  of  the  defendant,  caught 
and  drew  up  an  anchor  and  chain,  which 
were  secured  and  put  on  the  raft  by  the  de- 
fendant, and  it  was  held  that  the  plaintifif 
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and  defendant  were  joint  finders  of  the 
property. 

In  these  decisions  the  courts  appear  to 
have  been  governed  by  those  practical  con- 
siderations of  fairness  and  conceptions  of 
common  right  which  influence  just  and 
thoughtful  men  in  the  ordinary  affairs  of 
life,  and  which  are  in  harmon3'  with  th** 
principles  of  equity,  and  not  diseuuntenanct^i 
by  rules  of  law.  In  reaching  the  conclusion 
that  the  discovery  of  the  three  cans  should 
be  deemed  one  transaction,  and  that  the  par- 
ticipation of  the  plaintiffs  in  the  discovery 
of  the  coins  was  sufficient  to  const itut«> 
them  joint  finders  with  the  defendant,  the 
jury  in  the  cases  at  bar  appear  to  havtf 
been  governed  by  the  same  equitable  con- 
siderations, and  it  is  the  opinion  of  the 
court  that  the  verdicts  were  warranted  by 
the  evidence. 

Exceptions  and  motions  overruled. 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

SHANBERG,  Plff.  in  Err., 

v. 

FIDELITY  &  CASUALTY  COMPANY  OF 

NEW  YORK. 

(85  C.  C.  A.  343,  158  Fed.  1.) 

Appeal  —  Jurisdiction  —  waiver. 

1.  A  plaintiff  who  makes  no  objection  to 
the  jurisdiction  of  a  Federal  court  to  which 
the  case  is  removed  on  the  ground  of  di- 
verse citizenship  because  neither  party  re- 
sides within  the  district,  but  proceeds  with 
the  trial,  will  not  be  heard  to  raise  the  ob- 
jection on  appeal. 

Acx^ident  Insurance  —  rapture  off  heart 
—  liability. 

2.  Rupture  of  the  heart,  which  is  in  a 
state  of  fatty  degeneration,  by  assisting  in 
carrying  a  door  weighing  86  pounds,  or  by 
filling  the  lungs  with  air  by  drawing  a  long 
breath  after  putting  it  down,  causing  death, 
is  not  within  the  provisions  of  a  policy  in- 
suring against  death  from  bodily  injuries 
sustained  through  external,  violent,  and  ac- 
cidental means. 

(November  4,   1907.) 


Ca«e  Note.  —  Rupture  of  blood  i^easel  as 
an  accident  wtthin  accident  insur- 
ance  policy. 

In  McCarthy  v.  Travelers'  Ins.  Co.  8  Bisa. 
362,  Fed.  Cas.  No.  8,682,  it  was  held  that 
the  rupture  of  a  blood  vessel  while  exercis- 
ing with  Indian  clubs  -would  not  be  acci- 
dental if  the  insured  voluntarily  used  the 
clubs  in  the  ordinary  way  for  taking  such 
exercise,  without  the  occurrence  of  any  un- 
usual circumstance  interrupting  or  inter- 
fering with  such  use,  or  causing  any  un- 
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1^  RROR  to  the  Circuit  Court  of  the  United 
J  States  for  the  Western  District  of  Mis- 
souri to  review  a  judgment  in  defendant's 
favor  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  an  accident 
insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Van  Devanter  and  Adams, 
Circuit  Judges,  and  Riner,  District  Judge. 

Mr.  I.  J.  Ringolsky,  with  Mr.  J.  O. 
Rosenberi^er,  for  plaintiff  in  error. 

Messrs.  Charles  S.  Crysler  and  Clifford 
Kisted,  with  Mr.  J.  U.  Uarkless,  for  de- 
fendant in  error. 


Riner,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  to  recover  upon  an  ac- 


cident insurance  policy.  The  action  was  orig- 
inally brought  in  the  state  court,  and  re- 
moved by  the  defendant  to  the  circuit  court 
of  the  United  States  for  the  western  district 
of  Missouri.  The  defendant  answered  in  the 
case,  the  plaintiff  filed  her  reply  thereto, 
and  the  case  proceeded  to  trial  before  the 
court  and  a  jury.  At  the  conclusion  of  the 
evidence,  the  court  directed  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendant. 

While  numerous  errors  are  assigned  in  the 
record,  two,  only,  are  relied  upon  here :  First, 
the  court  erred  in  entertaining  jurisdiction 
of  the  case,  because  it  affirmatively  appears 
from  the  record  that  neither  plaintiff  nor 
defendant  was,  at  the  time  the  suit  was 
brought  and  tried,  a  citizen  of  the  state  or 
district    in    which    the    suit    was    brought, 


foreseen,  accidental,  or  involuntary  move- 
ment of  the  body;  but  that  if,  while  engaged 
in  such  exercise,  there  occurred  any  unfore- 
seen, accidental,  or  involuntary  movement 
of  tlie  body,  or  any  unforeseen  or  unexpected 
circumstance  interfered  with  or  obstructed 
the  usual  course  of  such  exercise,  and  pro- 
duced an  involuntary  movement,  strain,  or 
wrenching,  by  means  of  which  the  injury 
was  occasioned,  it  would  be  an  accident 
ivithin  the  spirit  of  the  policy. 

In  Standard  Life  &  Acci.  Ins.  Co.  v. 
Schmaltz,  66  Ark.  588,  74  Anj.  St.  Rep.  112, 
5.3  S.  W.  49,  it  appeared  that  the  insured, 
at  the  time  of  the  injury,  was  healthy  and 
strong,  and,  while  removing  a  cylinder  head 
from  a  railroad  locomotive,  which  was  one 
of  his  duties  as  a  machinist,  and  which  he 
had  frequently  done  in  safety,  he  made  some 
sudden,  unusual,  unexpected,  and  involun- 
tary movement  of  the  body  in  order  to  pre- 
vent the  head  from  falling,  which  caused 
the  rupture  of  a  blood  vessel.  It  was  held 
that  the  rupture  was  accidental. 

In  McOlinchev  v.  Fidelity  &  C.  Co.  80 
Me.  251.  6  Am.  St.  Rep.  190,  14  Atl.  13,  it 
appeared  that  the  insured  was  driving  a 
carriage  containing  himself  and  his  two 
small  boys  when  the  horse  became  fright- 
ened and  ran  away,  nearly  colliding  with 
other  teams,  but  was  brought  under  control 
before  upsetting  the  carriage  or  throwing 
anyone  out.  Immediately  afterwards,  the 
insured  experienced  great  sickness  and  pain 
and  died  within  about  one  hour.  The  court 
said:  "Our  belief  is,  on  the  facts  legiti- 
matel}'  before  us,  that  death  was  produced 
by  a  ruptured  blood  vessel  about  the  heart, 
and  that  such  rupture  was  caused  by  the 
extraordinary  physical  and  mental  exertion 
which  the  deceased  put  forth  to  save  his 
children  and  himself  from  injury;"  and  held 
that  death  was  caused  by  bodily  injuries  ef- 
fected through  external,  violent,  and  acci- 
dental means  within  the  terms  of  the  in- 
surance  policy. 

In  Taylor  v.  General  Acci.  Assur.  Corp. 
208  Pa. '439,  67  Atl.  830,  the  insured  fell 
down  the  steps  leading  up  to  his  office,  and 
stated  that  he  did  not  know  how  he  hap- 
pened to  fall.  The  fall  was  followed  by  vio- 
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lent  hemorrhages  due  to  the  rupture  of  blood 
vessels  in  the  stomach,  from  which  he  died. 
His  physicians  agreed  that  there  was  noth- 
ing in  his  condition  indicating  that  he  was 
afflicted  with  any  disorder  that  might  have 
contributed  to  the  fall  or  to  his  death.  It 
was  held  that  his  death  was  caused  by  an 
accident  within  the  terms  of  the  policy. 

In  Feder  v.  Iowa  State  Traveling  Men's 
Asso.  107  Iowa,  538,  43  L.R.A.  693,  70  Am. 
St.  Rep.  212.  78  N.  W;  252,  it  was  held  that 
death  resulting  from  a  ruptured  artery  was 
not  accidental,  where  the  rupture  occurred 
while  the  insured  was  reaching  over  a  chair 
to  close  window  shutters,  and  he  did  not 
fall,  slip,  or  lose  his  balance,  and  nothing 
was  done  or  occurred  which  was  not  foreseen 
and  planned,  except  the  rupture  of  the  ar- 
tery. 

In  Smouse  v.  Iowa  State  Traveling  Men's 
Asso.  118  Iowa,  436,  92  N.  W.  53,  it  ap- 
peared that  insured,  just  recovering  from 
an  attack  of  pneumonia,  being  suddenly 
aroused  from  sleep,  arose  in  a  somewhat 
confused  condition  of  mind,  and  hurriedly 
attempted  to  remove  his  nightshirt  over  his 
head,  and  while  his  arms  were  raised  above 
his  head,  became  entangled  in  the  garment, 
and,  putting  forth  more  or  less  violent  ex- 
ertion in  an  effort  to  extricate  himself,  rup- 
tured a  blood  vessel,  causing  his  death.  It 
was  held  error  to  instruct  the  jury  that  "an 
accidental  cause  is  such  as  may  happen  by 
chance;  unexpected  taking  place;  not  accord- 
ing to  the  usual  course  of  things,or  not  as  ex- 
pected," since  the  use  of  the  word  "may" 
served  to  weaken  the  definition  given  of  "ac- 
cident," and  suggested  by  inference  that  the 
element  of  chance  and  unexpectedness  was 
not  always  necessary  to  an  accidental  result; 
and  held,  further,  that  while  the  insured's 
confused  condition  may  have  caused  him  to 
become  entangled  in  his  garment,  and  may 
have  made  him  incapable  of  exercising  ordi- 
nary care  and  prudence  in  the  physical  exer- 
tions employed  by  him  in  escaping  there- 
from, nevertheless,  those  exertions  were  vol- 
untary, in  the  proper  sense  of  the  word,  and 
therefore  the  fatal  result  could  not  be  re- 
garded as  accidental. 

In  Niskern  v.  United  Brotherhood  of  Car- 
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the  plaintiff  in  error  being  a  citizen  and 
resident  of  the  state  of  Kansas,  and  the  de- 
fendant in  error  being  a  citizen  and  resident 
of  the  state  of  New  York ;  therefore  the  case 
was  not  one  which  could  be  removed  into 
the  circuit  court;  second,  that  the  court 
erred  in  instructing  the  jury  to  return  a 
verdict  for  the  defendant. 

The  question  of  jurisdiction  was  not  raised 
in  the  court  below.  No  objection  whatever  to 
its  jurisdiction  was  made  in  that  court; 
plaintiff  voluntarily  appeared,  filed  a  reply, 
and  proceeded  in  the  trial  without  objec- 
tion, the  question  of  jurisdiction  being  now 
raised  for  the  first  time  in  the  brief  of  plain- 
tiff in  error,  filed  in  this  court.  It  is  in- 
sisted that  the  case  of  Ex  parte  Wisner,  203 
U.  S.  449,  51  L.  ed.  264,  27  Sup.  Ct.  Rep.  150, 
is  controlling  in  this  case,  and  fully  sus- 
tains the  contention  of  the  plaintiflf.  It 
must  be  conceded  that  there  is  a  statement 
found  in  the  opinion  of  the  court  in  that 
case  which  tends  to  give  color  to  this  con- 
tention, but,  to  determine  what  was  really 
decided,  >ve  must  look  at  the  case  then  be- 
fore the  court.  In  that  case,  Wisner,  a 
citizen  of  the  state  of  Michigan,  commenced 
an  action  in  the  state  court  in  the  state  of 
Missouri  against  Beardsley,  a  citizen  of  the 
state  of  Louisiana.  Beardsley  filed  his  pe- 
tition to  remove  the  case  from  the  state 
court  into  the  circuit  court  of  the  United 
States  for  the  eastern  division  of  the  east- 
ern district  of  Missouri,  on  the  ground  of 
diversity  of  citizenship,  together  with  the 
bond  required   in  such  cases;    an  order  of 


removal  was  thereupon  entered  by  the  state 
court,  and  a  transcript  of  the  record  was 
filed  in  the  circuit  court.  Wisner  moved  to 
remand  on  the  ground  that  the  circuit  court 
had  not  acquired  jurisdiction  by  the  remov- 
al. The  motion  was  heard  and  denied.  Wis- 
ner then  applied  to  the  Supreme  Court  for 
leave  to  file  a  petition  for  mandamus,  which 
was  granted,  and  rules  entered  returnable 
upon  a  day  fixed,  and  the  case  submitted  on 
the  returns  to  the  rules.  The  Supreme 
Court  held  that  the  motion  to  remand  to  the 
state  court  should  have  been  sustained  on 
the  ground  that  the'circuit  court  had  no  ju- 
risdiction to  proceed.  It  will  thus  be  seen 
that  the  WMsner  Case  differs  materially  from 
the  case  at  bar,  in  that  in  that  case  the 
plaintiff  took  advantage  of  the  first  oppor- 
tunity to  raise  the  question  of  jurisdiction  by 
presenting  his  motion  to  remand  upon  that 
ground,  whereas,  in  this  case  the  plaintiff 
not  only  failed  to  ask  that  the  case  be  re- 
manded, but  voluntarily  filed  her  reply  and 
proceeded  to  trial,  thus  bringing  the  case 
more  nearly  within  the  principle  announced 
by  the  Supreme  Court  in  the  case  of  Central 
Trust  Co.  V.  McGeorge,  151  U.  S.  129.  38 
L.  ed.  98,  14  Sup.  Ct.  Rep.  286.  In  the  ca*e 
last  cited,  the  Central  Trust  Company,  a 
corporation  created  by  and  existing  under  the 
laws  of  the  state  of  New  York,  filed  a  bill 
in  equity  in  the  circuit  court  of  the  United 
States  for  the  western  district  of  Virginia 
against  the  Virginia,  Tennessee,  &  Carolina 
Steel  &  Iron  Company,  a  corporation  creat- 
ed by  and  existing  under  the  laws  of  the 


penters  &  Joiners,  93  App.  Div.  364,  87  N. 
Y.  Supp.  640,  the  insured,  a  carpenter, 
claimed  that  he  was  suffering  from  a  harden- 
ing of  the  blood  vessels  of  the  body,  and  that 
a  strain,  to  which  he  was  subjected  in  lift- 
ing heavy  timber,  ruptured  a  diseased  blood 
vessel.  The  evidence  showed  that  he  sudden- 
ly became  dizzy  while  engaged  in  endeavor- 
ing to  put  up  the  frame  and  rafters  of  a 
porch.  It  was  held  that,  since  the  most 
liberal  inference  that  could  be  drawn  from 
the  evidence  was  that  he  put  forth  an  effort 
in  the  performance  of  his  work  which  proved 
too  much  for  him  in  his  physical  condition, 
an  accidental  injury  was  not  established. 

In  Scarr  v.  General  Acci.  Assur.  Corp. 
[1905]  1  K.  B.  387,  1  A.  &  E.  Ann.  Cas.  787, 
it  appeared  that  the  assured's  heart  was  in 
a  weakened  condition;  that  he  attempted  to 
eject  a  drunken  man,  using  some  physical 
exertion  by  pushing  or  pulling  the  man,  who 
offered  only  a  passive  resistance,  no  blow 
being  passed.  It  was  held  that,  since  the 
exertion  was  intended,  and  there  was  no  slip 
or  fall,  there  was  no  accident  within  the 
meaning  of  the  policy. 

It  will  be  observed  that,  upon  the  question 
here  discussed,  none  of  the  preceding  cases 
is  in  conflict  with  the  rule  adopted  and  ap- 
plied in  Shanbebg  v.  Fidelity  &  C.  Co., 
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viz,,  that  where  the  act  of  the  assured  which 
causes  the  rupture  of  the  blood  vessel  is 
done  by  the  assured  voluntarily,  and  in  an 
ordinaiy  way,  with  no  unforeseen,  acci- 
dental, or  involuntary  movement  of  the 
body,  such  rupture  is  not  an  accident. 

But  Horsfall  v.  Pacific  Mut.  L.  Ins,  Co. 
32  Wash.  132,  63  L.R.A.  425,  98  Am.  St.  Rep. 
846,  72  Pac  1028,  appears  to  be  out  of  har- 
mony with  this  view.  Here  the  insured, 
accustomed  to  lifting  from  200  to  250 
pounds,  was  assisting  in  lifting  a  bar  of 
iron  weighing  350  or  400  pounds;  he  had  to 
stand  on  the  top  of  a  pile  and  reach  below 
his  "feet  in  order  to  pick  up  his  end,  and.  by 
reason  of  his  position,  was  at  a  disadvan- 
tage; he  ruptured  his  heart,  which  was  in 
a  healthy  condition,  and  died  in  consequence. 
This  was  held  to  he  an  accident  upon  the 
ground  that  the  "result"  was  unexpected  and 
not  according  to  the  usual  course  of  things. 
The  holding  might  be  justified,  however,  up- 
upon  the  ground  that  his  disadvantageous 
position  was  unusual,  occasioning  an  un- 
foreseen and  unintentional  overexertion. 

I'pon  the  general  subject  of  what  consti- 
tute.s  an  accident  within  the  meaning  of  an 
accident  insurance  policy,  see  note  to  Fi- 
delity &  C.  Co.  v.  Johnson,  30  L.R.A.  206. 
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state  of  New  Jersey.  The  defendant  com 
panv  entered  a  general  appearance,  and 
joined  with  the  complainant  in  its  prayer 
for  the  appointment  of  a  receiver,  without 
objection  to  the  jurisdiction.  Thereafter  the 
circuit  court  dismissed  the  bill  on  the 
^ound  that,  under  the  act  of  March  3,  1887, 
chap.  373,  24  Stat,  at  L.  552,  as  amended  by 
the  act  of  August  13,  1888,  chap.  866,  25 
Stat,  at  L.  433,  U.  S.  Comp.  Stat.  1901,  p. 
508,  it  was  without  jurisdiction  of  the  cause. 
The  Supreme  Court  reversed  the  decree  dis- 
missing the  bill,  holding  that  exemptions 
from  being  sued  out  of  the  district  of  its 
domicil  is  a  privilege  which  a  corporation 
may  waive,  and  which  is  waived  by  pleading 
to  the  merits;  and,  further,  that  the  fact 
that  neither  the  plaintiff  nor  the  defendant 
resides  in  the  district  in  which  the  suit  is 
brought  does  not  prevent  the  operation  of 
the  waiver.  See  also  Ex  parte  Schollenber- 
ger,  96  V.  S.  369,  24  L.  ed.'  853 ;  First  Nat. 
Bank  v.  Morgan,  132  U.  S.  141,  33  L.  ed. 
282,  10  Sup.  Ct.  Rep.  37;  St.  Louis  &  S.  F. 
R.  Co.  V.  McBride,  141  U.  S.  127,  35  L.  ed. 
659,  11  Sup.  Ct.  Rop.  982;  Southern  Exp. 
Co.  V.  Todd,  5  C.  C.  A.  432,  12  U.  S.  App. 
351,  56  Fed.  104;  Memphis  Sav.  Bank 
V.  Houchens,  52  C.  C.  A.  176,  and  cases  cited 
in  note  on  page  192  (115  Fed.  96)  ;  Shaw  v. 
Quincy  Min.  Co.  145  I'.  S.  444,  36  L.  ed.  768, 
12  Sup.  Ct.  Rep.  935;  Southern  P.  Co.  v. 
Denton,  146  U.  S.  202,  36  L.  ed.  942,  13  Sup. 
Ct.  Rep.  44.  In  the  two  cases  last  cited, 
the  right  of  a  corporation  to  avail  itself 
of  the  exempting  clause  of  the  acts  of  1887- 
88  was  maintained,  yet  in  both  cases  the  de- 
fendants appeared  specially  and  set  up  the 
right  of  exemption.  If  the  plaintiff  in  this 
case  had,  upon  its  removal  from  the  state 
court,  filed  a  motion  to  remand  on  the 
ground  that  the  circuit  court  was  without 
jurisdiction,  the  case  would  clearly  come 
within  the  rule  announced  in  the  'Wisner 
Case;  but,  not  having  done  so,  by  pleading 
to  the  merits  and  voluntarily  submitting 
herself  to  the  jurisdiction  of  the  circuit 
court,  we  think  the  objection  to  the  juris- 
diction now  raised  in  this  court  for  the 
first  time  comes  too  late. 

The  second  assignment  of  error  relates  to 
the  action  of  the  court  in  directing  a  ver- 
dict for  the  defendant.  It  appears  from  the 
record  that  P.  Shanberg,  the  husband  of  the 
plaintiff,  who  lived  in  Kansas  City,  Kansas, 
on  the  22d  of  March,  1904.  applied  for  and 
obtained  from  the  defendant's  agent  in 
Kansas  City,  Missouri,  an  accident  policy. 
The  provisions  of  the  policy,  so  far  as  they 
are  material  here,  are  as  follows:  "The 
Fidelity  &  Casualty  Company  of  New  York 
(herein  called  the  company),  in  considera- 
tion of  the  premises,  and  of  the  statements 
in  the  schedule  of  warranties,  hereinafter 
19L.R.A.(N.S.) 


contained,  which  statementa  the  assured 
makes  on  the  acceptance  of  this  policy  and 
warrants  to  be  true,  does  hereby  insure  the 
person  named  and  described  in  said  schedule 
(and  herein  called  the  assured)  for  the  pe- 
riod of  one  year  from  noon,  standard  time^ 
of  the  day  this  contract  is  dated  ( 1 )  against 
disability  of  death  resulting  directly  and 
independently  of  all  other  causes,  from  bodi- 
ly injuries  sustained  through  external,  vio- 
lent, and  accidental  means.  ...  If  death 
shall  result,  within  ninety  days  from  said 
injuries,  the  company  will  pay  the  benefi- 
ciary hereinafter  named,  if  surviving, 
$5,000.' 

The  policy  also  insures  against  disability 
from  certain  illnesses  therein  specified,  and 
then  provides:  "This  insurance  does  not 
cover  disability  from  disease  or  illness  re- 
sulting from  voluntaiy  or  unnecessary  ex* 
posure  to  contagion  or  infection;  nor  any 
illness  or  illnesses  other  than  those  specified 
in  this  policy;  nor  any  illness  complicated 
with  or  resulting  from  a  disease  not  specific- 
ally covered  by  this  policy;  nor  any  illness 
occasioned  by  or  resulting  from  a  surgical 
operation;  nor  any  disease  contracted  with- 
in fifteen  days  from  noon  of  the  day  thia 
policy  is  issued." 

It  is  further  shown  by  the  record  that, 
at  the  time  of  his  death,  which  occurred 
January  30,  1905,  the  assured  was  the  own- 
er of  two  buildings  in  Kansas  City,  Kan- 
sas ;  that  the  distance  between  the  two  build- 
ings was  about  three  city  blocks;  that,  on 
the  morning  of  the  30th  of  January,  he  and 
the  witness,  Higgins,  carried  a  cellar  door,  3- 
feet,  4  inches  in  width  by  6  feet,  9  inches 
in  length,  and  weighing  about  86  pounds,, 
from  one  of  these  buildings  to  the  other. 
The  witness,  Higgins,  testified  that,  upon 
arriving  at  their  destination,  and  just  as 
they  had  set  the  door  down,  the  assured 
turned  to  him  and  said:  '\Shorty.  I  am 
tired."  He  then  turned  his  head  back,  and  a. 
few  seconds  afterwards  his  head  drew  back 
with  a  quick  jerky  motion,  his  lips  turned 
blue,  he  grabbed  the  door  with  both  hands- 
and  fell  forward  on  his  face  from  the  door; 
that  witness  attempted  to  pick  him  up,  but 
found  he  was  dead.  This  witness  further 
testified  that  the  weather  was  cold,  with 
some  snow  on  the  ground;  that  during  the 
time  they  were  engaged  in  carrying  the 
door  from  one  building  to  the  other  the  as- 
sured did  not  at  any  time  slip  or  stumble; 
that  the  door  did  not  strike  the  assured  at 
any  time,  nor  the  assured  strike  the 
door;  that  on  that  morning,  up  to  the  time- 
he  died,  he  had  suffered  no  wrench,  slip,  in- 
jury, or  fall.  The  autopsy  disclosed  that  the 
assured  was  suffering  from  what  is  known 
to  the  medical  profession  as  "fatty  heart" 
or  '*fatty  degeneration  of  the  heart,"  and 
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that  the  heart  was  ruptured.  Dr.  Hailey, 
who  conducted  the  examination,  testified 
that  the  walls  of  the  heart  of  the  assured 
were  thin  and  it  was  a  feeble  heart,  the 
muscular  structure  being  thin  and  degener- 
ated, what  was  known  as  "fatty  degenera- 
tion of  the  heart,"  and  that  straining,  hold- 
ing the  breath,  filling  the  chest  with  air, 
as  is  done  by  making  powerful  exertion, 
•could,  under  the  facts  as  disclosed  by  this 
case,  cause  the  rupture  of  the  heart. 

The  policy  is  one  of  indemnity  against 
■disability  or  death,  resulting  directly,  and 
independently  of  all  other  causes,  from  bodi- 
ly injuries  sustained  through  external,  vio- 
lent, and  accidental  means,  and  also  against 
disability  from  certain  illnesses  therein 
specified.  The  disease  from  which  the  as- 
sured was  suffering  at  the  time  of  his  death 
was  not  enumerated  in  the  policy,  and,  as 
we  view  the  case,  there  was  no  accident 
in  the  means  through  which  the  bodily  in- 
jury was  effected.  It  would  not  help  the 
matter  to  call  the  injury  itself — that  is, 
the  rupture  of  the  heart — an  accident. 
That  was  the  result,  and  not  the  means, 
through  which  it  was  effected.  Carrying  the 
door,  or,  after  putting  it  down,  the  act  of 
filling  his  lungs  with  air  by  drawing  a  long 
breath,  was  the  means  by  which  the  injury 
was  caused.  Both  were  done  by  the  assured 
voluntarily,  and  in  an  ordinary  way,  with 
no  unforseen,  accidental,  or  involuntary, 
movement  of  the  body  whatever.  There  was 
no  stumbling,  slipping,  or  falling;  there  was 
nothing  accidental  in  his  movements,  any 
more  than  there  would  be  in  walking  on 
the  street,  or  passing  down  the  steps  of  his 
house,  during  each  of  which  he  might  have 
filled  his  lungs  by  drawing  a  long  breath, 
.and  ruptured  his  heart.  The  2>olicy  does  not 
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purport  to  be  a  contract  of  indemnity 
against  death  or  injury  by  all  means.  Th« 
cause  of  death  must,  in  all  cases  where  it  is 
sought  to  recover  under  the  provisions  above 
quoted,  result  directly,  and  independently 
of  all  other  causes,  from  bodily  injury  su*- 
tained  through  external,  violent,  and  acci- 
dental means,  or  the  event  is  without  the 
scope  of  the  contract.  The  degree  of  violence 
or  force  is  not  material.  Had  the  assured, 
while  assisting  in  carrying  the  door,  lost  hU 
balance  and  fallen  and  struck  upon  some 
unforeseen  object,  or  slipped  on  the  ice,  his 
death  might  be  said  to  have  resulted  from 
violent  or  accidental  means,  and,  assuming 
that  there  was  no  want  of  due  diligence  on 
his  part,  would  doubtless  be  covered  by  the 
policy.  But,  from  the  facts  as  disclosed  by 
the  record  in  this  case,  we  do  not  think  it 
can  be  said  that  the  rupture  of  the  asMired's 
heart,  and  which  caused  his  death,  was  in 
any  sense  the  result  of  an  accident.  He  en- 
gaged in  carrying  this  door  for  his  own  con- 
venience; he  encountered  no  obstacle  in  do- 
ing so;  he'  accomplished  just  what  he  in- 
tended to,  in  the  way  he  intended  to,  and 
in  the  free  exercise  of  his  choice.  Xo  acci- 
dent of  any  kind  interfered  with  his  move- 
ments, or  for  an  instant  relaxed  his  self- 
control. 

Even  assuming  that  the  walls  of  the 
heart  gave  way  under  the  strain  to  which 
the  assured  had  voluntarily  put  it,  under 
circumstances  free  from  all  pent  or  neces- 
sity, we  are  of  opinion  that  the  case  would 
not  come  within  the  provisions  of  the  policy, 
and  therefore  that  the  circuit  court  right- 
ly instructed  the  jury  to  return  a  verdict 
for  the  defendant. 

Judgment  affirmed. 
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GIVING  a  brief  and  comprehensive  view  of  the  points  of  special  interest  and  impor- 
tance in  this  volume. 

I.  PuDUc  Mattebs  and  Relations. 

II.    CONTBACTUAL    AND    COMMEBCIAL    RELATIONS. 

III.  COBPORATIONS     AND    ASSOCIATIONS. 

IV.  Domestic  Relations. 

V.  FiDuciABY  Relations;   Personal  Capacity;  Agency. 
VI.  Torts;   Negugence;   Nuisances. 
VII.  Property  Rights;   Wills. 
VIII.  Civil  Remedies;  Pbactice  and  Pbocedube. 
IX.  Criminal  Law  and  Practice. 


I.  Public  Matters  and  Relations. 


Attorneys.  Conviction  in  another  ju- 
risdiction held  not  within  a  statute  declar- 
ing? that  an  attorney  must  he  disbarred  up- 
on his  conviction  of  a  crime  punishable  by 
imprisonment  in  the  penitentiary.  892.  A 
Kentucky  case  holds  that  a  proceeding  to 
disbar  an  attorney  for  unfitness  to  practice 
his  profession  because  he  has  collected  mon- 
^y  for  clients  which  he  has  refused  upon 
demand  to  pay  over  may  be  instituted  by 
the  commonwealth's  attorney  in  the  name 
of  the  commonwealth,  although  a  statute 
permits  him  to  be  disbarred  for  such  cause 
upon  application  of  the  person  whose  money 
is  withheld.     413. 

Commerce.  The  right  of  a  merchant  of 
another  state  to  sell  his  goods  carries  with 
it  the  right  to  deliver  them  and  to  employ 
for  that  purpose  any  agency  he  may  deem 
proper,  provided  that  at  no  time  before  de- 
livery the  goods  become  so  mingled  with 
the  common  mass  of  property  in  the  state  as 
to  deprive  the  transaction  of  its  interstate 
features,  405.  A  state  statute  requiring 
express  companies  to  make  free  delivery  of 
parcels  held  invalid  as  applied  to  interstate 
shipments  as  an  attempted  regulation  of  in- 
terstate commerce.     93. 

Courts.  That  a  judge  is  an  active  parti- 
san, held  not  to  disqualify  him  to  try  a 
contested  election  one  of  the  parties  to 
which  is  a  member  of  his  political  party. 
602.  A  Kansas  case  holds  that  a  police 
judge  of  a  city  of  the  second  class,  though 
exercising  judicial  functions,  is  not  a  reposi- 
tory of  judicial  power,  so  as  to  prevent  tl\je 
legislature  from  requiring  him  to  notify 
t.ie  county  attorney  of  violations  of  the  pro- 
hibitory liquor  law  which  come  to  his  no- 
tice, and  to  furnish  the  names  of  the  wit- 
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nesses  by  whom  such  violations  may  be 
proved.     615, 

Elections.  A  Louisiana  case  holds  that 
the  term  "residence,"  used  by  the  Constitu- 
tion in  fixing  the  qualification  of  voters, 
does  not  mean  domicil,     759. 

Eminent  domain.  That  a  corporation 
seeking  by  right  of  eminent  domain  proper- 
ty necessary  to  enable  it  to  generate  elec- 
tricity has  power  to  serve  a  private  use, 
held  not  to  defeat  its  application  for  prop- 
erty which  it  proposes  and  proves  shall  be 
used  exclusively  for  a  public  service.  725. 
A  drainage  district  which  constructs  a  levee 
along  a  river  and  from  the  river  to  the  high- 
lands, in  such  a  way  as  to  obstruct  the 
natural  flow  of. the  flood  water  of  the  river 
and  cast  it  back  upon  property  farther 
up  the  stream,  held  liable  for  the  injury 
caused  thereby,  where  the  Constitution  pro- 
vides that  property  shall  not  be  taken  or 
damaged  for  public  use  without  compensa- 
tion.    991. 

Insurance  a£:ents.  The  New  York  stat- 
ute limiting  amoimts  which  insurance  com- 
panies may  expend  for  securing  new  busi- 
ness held  not  applicable  to  an  existing  long- 
term  contract  with  a  general  agent,  so  as 
to  reduce  the  amounts  to  be  paid  him  un- 
der his  contract;  if  the  statute  were  con- 
strued otherwise,  it  would  contravene  the 
provision  of  the  Federal  Constitution 
against  impairing  the  obligation  of  con- 
tracts.    946. 

Monopolies.  The  circuit  court  of  ap- 
peals of  the  sixth  circuit,  in  a  decision  af- 
firmed by  the  United  States  Supreme  Court, 
holds  that  jobbers  who  are  compelled  to  be- 
come parties  to  a  general  undertaking  be- 
tween manufacturers  of  a  household  neces- 
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sity  for  the  creation  of  a  corporation  to  act    violations  of  the  law,  held  to  forfeit  his  of- 
as  their  sales  agent  for  the  purpose  of  stifl-    flee.     224.     The    members    of    a    board    of 
ing  competition  between  them,  which  is  void  ^  health  acting  in  the  performance  of  a  pub- 


under  the  Federal  anti-trust  act,  cannot  be 
compelled  by  the  sales  agent  to  pay  for 
goods  purchased  under  and  in  accordance 
with  the  agreement.     143. 

Municipal  corporations.  A  Minnesota 
case  holds  that  the  legislature  may  legally 
require  ten  days'  written  notice  to  the  city 
prior  to  the  accident,  of  the  existence  of  a 
defect  in  a  street  or  sidewalk,  as  a  condi- 
tion precedent  to  liability  for  damages 
caused  thereby.  689.  Charter  authority  to 
regulate,  suppress,  and  impose  taxes  on  skat- 
ing rinks,  held  not  to  empower  a  municipal- 
ity to  require  such  rinks  as  are  not  in  fact 
nuisances  to  close  at  6  o'clock  P.  M.  637. 
The  power  conferred  upon  a  municipality  to 
establish  waterworks  held  not  limited  to 
the  establishment  of  a  municipal  plant,  but 
'to  empower  the  city  to  confer  upon  a  cor- 
poration proper  privileges  and  franchises  in 
the  use  of  the  streets  to  enable  it  to  furnish 
an  adequate  supply  of  water  for  the  pur- 
poses of  the  city  and  its  inhabitants.     183. 

Towns.  A  town  council  has  no  authori- 
ty to  satisfy  a  judgment  obtained  by  the 
town  upon  payment  of  the  costs  of  the  ac- 
tion, since  such  satisfaction  is  in  fact  a 
gift  to  the  judgment  debtor  which  the 
council  has  no  power  to  make.     320. 

Peddlers.  A  state  statute  imposing  a 
heavy  license  tax  upon  the  right  to  canvass 
from  house  to  house  for  a  certain  limited 
number  of  articles  not  produced  or  manu- 
factured within  the  state  not  injurious  to 
health  or  morals,  for  the  apparent  purpose 
of  favoring  resident  merchants  with  estab- 
lished places  of  business,  held  to  violate  the 
provisions  of  the  Federal  Constitution 
a^vainst  abridging  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States  and  de- 
nying equal  protection  of  the  laws.     207. 

Physicians  ««d  surgeons.  One  li 
censed  to  practise  "medicine  and  surgery" 
held  not  entitled,  by  virtue  thereof,  to  prac- 
tise "dentistry"  without  securing  a  license 
as  a  dentist.     877. 

Public  ofllcers.  A  Nebraska  case  de- 
nies the  power  of  the  legislature  to  provide 
for  the  appointment  of  park  commissioners 
of  cities  by  judges  of  the  district  court  of 
the  judicial  district  in  which  the  cities 
shall  be  situated.  678.  A  Minnesota  case 
holds  that  there  may  be  a  d^  facto  officer 
though  no  de  jure  office  exists,  as  in  de  facto 
municipal  corporations  or  de  facto  courts. 
775.  A  mayor  who  sanctions  a  system  of 
imposing  fines  upon  places  where  liquor  is 
illegally  pold  as  a  method  of  obtaining  pub- 
lic revenue,  and  fails  to  make  a  bona  fide 
attempt  to  enforce  the  law  against  them  or 
inform  the  prosecuting,  attornev  of  known 
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lie  duty  under  a  public  statute  to  prevent 
the  spread  of  an  infectious  or  contagious 
disease  held  not  personally  liable  for  dam- 
ages arising  out  of  their  acta  in  establishing 
a  quarantine,  even  where  the  disease  doe» 
not  actually  exist,  provided  they  act  in 
good  faith.     262. 

Mandamns.  Mandamus  held  the  prop- 
er remedy  to  restore  a  party  to  an  office 
from  which  he  has  been  illegally  removed. 
49. 

Public  records.  An  Illinois  case  up- 
holds the  right  of  private  abstract  compa- 
nies to  make  copies  of  books  containing  ab- 
stracts of  title,  which  are  required  to  be 
made  by  the  recorder,  and  for  copies  of 
which  made  by  him  he  is  required  to  charge 
a  fee.     386. 

Railroads.  A  statute  and  ordinance  re- 
quiring the  maintenance  by  a  railroad  com- 
pany at  street  crossings  of  lights  which  are 
not  excessive  in  foggj'  or  stormy  weather 
held  not,  because  they  may  be  so  in  clear 
weather,  to  be  so  unreasonable  as  to 
amount  to  unconstitutional  invasion  of 
property  rights.  658.  A  Kentucky  case  de- 
nies the  right  of  a  railroad  company  to  give 
one  hackman  the  right  to  occupy  such  a 
position  on  its  grounds  as  necessarily  to 
result  in  his  securing  by  far  the  larger  shan* 
of  patronage.     756. 

Schools.  Taxpayers  of  a  school  district, 
who  for  a  long  series  of  years  permit  the 
school  moneys  to  be  expended  in  sectarian 
instruction,  held  not  entitled  to  maintain  a 
suit  to  compel  reimbursement  to  the  dis- 
trict by  the  school  officers  and  the  recipi- 
ents of  the  money.  171.  Publishers  of 
school  books  held  not  entitled  to  enjoin  div 
continiiance  in  a  particular  school  of  the 
books  published  by  them  because  the  school 
board  has  not  complied  with  the  provisions 
of  the  statute  in  making  the  change.     1003. 

Street  franchise.  A  Massachusetts  case 
holds  that  a  street  railway  company  having 
the  right  or  license  to  operate  its  tracks  in 
a  public  street  only  until  revoked  or  termi- 
nated by  the  public  authorities  may,  at  its^ 
pleasure,  discontinue  the  operation  of  the 
whole  track  covered  by  a  particular  loca- 
tion, in  the  absence  of  any  agreement  to  the 
contrary.     865. 

Taxes.  Constitutional  provisions  that  a 
deduction  of  debts  and  credits  may  be  al- 
lowed in  assessing  taxes,  and  that  the  prop- 
erty must  be  taxed,  held  not  to  recognize 
credits  as  property,  so  as  to  prevent  the  leg- 
islature from  exempting  credits.  707.  A 
statute  providing  that  any  mining  right  may 
be  conveved  bv  lease,  and  that  such  convey- 
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Ance  shall  be  considered  as  separating  such 
right  from  the  land  so  that  it  may  be  taxed 
separately,  held  applicable  to  an  oil  lease. 
746.  A  New  Jersey  case  holds  stock  in  a 
New  Jersey  corporation  belonging  to  a  testa- 
tor domiciled  in  England  is  not  subject  to  an 
inheritance  tax.  887.  Personal  estate  of  a 
testator  situated  at  his  domicil  in  one  state 
and  real  estate  situated  in  another,  which 
he  directs  to  be  converted  into  money,  held 
not  subject  to  a,  succession  tax  in  the  latter, 
although  he  directs  the  fund  to  be  transmit- 
ted to  trustees  there  situated,  for  distribu- 
tion.    290. 

Telephones.  A  rule  of  a  rural  telephone 
•company  that  telephone  rent  must  be  paid 
-six  months  in  advance  held  reasonable,  jus- 
tifying the  refusal  of  the  company  to  con- 


tinue the  service  to  a  subscriber  who  refuses 
to  comply  therewith.     693. 

Timber  law.  State  regulation  of  the 
cutting  or  destruction  of  trees  growing  on 
wild  and  uncultivated  land,  or  prohibition 
of  the  wanton  cutting  of  small  trees  on  such 
land,  which  are  of  equal  or  greater  value 
standing  than  cut,  for  the  purpose  of  pro- 
tecting the  water  liupply  of  the  state,  held 
not  a  taking  of  property  for  which  compen- 
sation must  be  made  under  the  14th  Amend- 
ment.    422. 

Liocal  option.  A  statute  denying  an  ap- 
peal in  a  proceeding  to  contest  a  local-option 
election  held  not  unconstitutional  as  special 
legislation,  even  though  an  appeal  is  allowed 
in  proceedings  to  contest  other  elections. 
377. 


II.  Contractual  and  CouifERCiAL  Relations. 


Consideration.  A  release  from  the  en-  ^ 
gagement,  held  a  sufficient  consideration  to 
support  an  agreement  to  support  a  woman 
-whom  the  promisor,  after  agreeing  to  marry, 
induced  to  submit  to  surgical  operations 
which  rendered  her  unable  to  support  her- 
se\f.  656.  An  agreement  in  writing,  by 
one,  to  take  up  a  past-due  note  of  another 
if  it  remains  unpaid  at  a  certain  future 
<late,  without  additional  consideration  to 
support  it,  held  to  be  without  consideration 
.and  unenforceable,  where  the  promisor  makes 
no  request  for  forbearance,  and  the  promisee 
does  not  agree  to  forbear ;  the  mere  fact  that 
he  does  so  forbear  is  not  sufficient  to  estab- 
lish either  such  promise  or  request.  842. 
Shipping  a  display  cabinet  which  a  hotel 
proprietor  has  contracted  in  writing  to  place 
on  the  counter  held  not  to  make  the  contract 
mutual,  so  that  it  can  be  enforced  against 
him  although  not  signed  by  the  other  party, 
-where  it  was  to  run  for  six  years,  with  a 
change  of  cabinet  every  two  years,  since  the 
undertaking  of  the  shipper  is  void  under  the 
statute  of  frauds.  919.  An  assignment  of 
a  land  contract  held  to  be  a  transfer  of  an 
interest  in  real  estate,  within  the  statute  of 
frauds.  879.  Issued  shares  in  a  corpora- 
tion held  to  be  goods,  within  statute  of 
frauds.     874. 

Incompetent  person;  infant.  A  New 
York  case  holds  that  a  deed  by  an  incompe- 
tent person  may  be  avoided  in  an  action  at 
law  to  recover  possession  of  the  granted 
premises.  461.  An  Oklahoma  case  holds 
that  a  grantor  in  the  possession  of  land  de- 
scribed in  the  deed  cannot  invoke  the  aid  of 
equity  to  have  the  deed  canceled,  without 
offering  to  refund  the  consideration  received 
by  him,  although  the  deed  was  executed  by 
him  while  an  infant  upon  his  false  and 
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fraudulent  representations,  believed  by  the 
other  party,  that  he  was  of  age.     1056. 

Attorney's  contract.  That  an  attorney, 
by  the  terms  of  a  general  employment,  de- 
bars himself  from  employment  by  others 
whose  interests  are  antagonistic  to  those  of 
his  client,  held  to  be  a  proper  matter  for 
consideration  in  determining  his  compensa- 
tion for  services  rendered  under  th«  contract. 
960. 

Assignment  for  creditors.  An  assignor 
for  creditors  held  not  entitled  to  complain 
that  the  property  was  sold  to  a  corporation 
for  shares  of  its  stock,  where  the  property 
was  not  sufficient  to  satisfy  in  full  the  de- 
mand of  creditors,  and  then  consented  to 
take  the  stock  in  payment  of  their  claim. 
682. 

Bills  and  notes.  A  Kansas  case  holds 
that,  in  the  absence  of  stipulations  evincing 
a  different  intention,  the  negotiable  quality 
of  a  promissory  note  made  in  Kansas  and 
payable  in  Missouri  will  be  determined  by 
the  law  of  Missouri.  665.  The  word  "trus- 
tee" added  to  the  payee's  name  in  a  written 
instrument  held  sufficient  to  put  a  purchaser 
upon  inquiry  as  to  all  the  terms  and  condi- 
tions under  which  it  may  have  been  execut- 
ed. 276.  A  New  York  case  holds  that  pa- 
rol evidence  is  admissible  to  show  the  true 
relation  to  a  bill  of  exchange  of  an  irregular 
indorser  notwithstanding  the  provisions  of 
the  negotiable  instruments  law.  136.  The 
rights  of  the  owner  of  negotiable  paper  in- 
dorsed in  blank  and  deposited  in  a  receptacle 
in  a  bank  for  safe-keeping  held  inferior  to 
those  of  a  transferee  for  value  without  no- 
tice in  due  course  from  a  bank  official,  who 
wrongfully  misappropriates  the  paper  and 
uses  it  for  his  own  purpose.  106. 
-  Checks.     A  Kansas  case  holds  that  it  is 
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not  negligence  for  a  bank  to  pay  a  check 
written  on  the  blank  of  another  bank,  with- 
out making  inquiry.     402. 

Bonds.  A  Connecticut  case  holds  thai 
interest  may  be  added  to  amount  of  recov- 
ery on  a  bond,  although  the  total  sum  is 
thereby  made  to  exceed  the  penalty  of  the 
bond.  83.  Mere  fear  or  suspicion  on  the 
part  of  the  lessor  that  a  lessee  intends  to 
sell  intoxicating  liquor  on  the  leased  prem- 
ises without  authority  of  law  held  not  to 
avoid  a  bond  by  which  the  lessee  under- 
takes to  hold  the  lessor  harmless  from  any 
expenditure  or  cost  because  of  the  unlaw- 
ful sale  of  liquor  upon  the  premises.     662. 

Railroad-aid  bonds.  The  construction 
of  the  road  upon  a  certain  route  through  the 
county,  and  the  expenditure  of  the  sub- 
scription therein,  held  not  a  condition  pre- 
cedent to  the  issuance  of  county  bonds  in 
aid  of  a  railroad,  under  a  vote  upon  a  sub- 
mission of  the  question  whether  or  not 
bonds  should  be  issued  upon  condition  that 
the  company  so  locate  and  construct  the 
road  and  expend  the  money.     849. 

Brokers.  A  contract  by  a  real -estate 
broker  to  find  a  purchaser  of  real  estate 
for  a  compensation  held  not  void  because 
of  the  failure  of  the  broker  to  comply  with 
a  municipal  ordinance  enacted  pursuant  to 
statute,  imposing  a  license  tax  upon  the  busi- 
ness of  "real  estate."  675.  A  broker  re- 
ceiving exclusive  authority  to  sell  real 
estate  by  a  writing  which  he  does  not  sign, 
held  not  entitled  to  recover  commissions 
in  case  the  property  is  sold  by  the  owner 
without  aid  from  him,  if  he  fails  to  show 
that,  prior  to  the  sale,  he  had  used  ordi- 
nary diligence  in  attempting  to  make  a  sale 
of  the  property,  resulting  in  the  expendi- 
ture of  time,  money,  or  effort  under  the 
contract.     698. 

Building  and  loan  associations.  A 
New  Jersey  case  holds  that,  as  to  mort- 
gage debts  of  borrowing  shareholders  that 
became  due  by  the  default  of  the  borrower 
prior  to  the  insolvency  of  the  association,  a 
receiver  of  an  insolvent  building  and  loan 
association,  appointed,  proceeds  in  like 
manner  as  the  directors  of  the  association 
might  have  done  if  the  insolvency  had  not 
supervened,  as  to  mortgage  debts  of  bor- 
rowing members  which  became  due  prior  to 
insolvency  by  the  default  of  the  borrowers. 
588. 

Carriers.  One  who  boards  a  car  plain- 
ly marked  as  going  only  as  far  as  the  near- 
est stop  to  which  his  ticket  entitles  him 
to  ride  held  not  entitled  to  damages  where 
the  car  turns  back  after  reaching  that 
point,  and  he  is  ejected  therefrom  without 
undue  force  after  being  refused  a  transfer 
to  another  car.  704.  A  provision  in  a 
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transportation  ticket  relieving  the  carrier 
from  responsibility  for  the  destruction  of 
baggage  by  fire  held  binding  as  to  fires*  not 
caused  by  the  carrier's  negligence,  although 
it  is  in  print  so  fine  that  the  passenger 
cannot,  because  of  defective  sight,  read  it. 
the  printed  provisions  of  the  ticket  being 
sufficiently  conspicuous  to  charge  him  with 
notice  that  they  contain  a  contract.  100. 
A  New  York  case  holds  that  an  attorney 
traveling  over  a  street  railway  simply  for 
the  purpose  of  ascertaining  whether  or  not 
a  transfer  will  be  given  him  at  a  cf^rtain 
point,  as  required  by  statute,  which  infor- 
mation he  desires  for  the  benefit  of  suits 
already  commenced  on  behalf  of  clients  for 
the  statutory  penalty,  is  not  entitled  to 
bring  an  action  in  his  own  behalf  for 
such  penalty.  778.  One  who  boards  a  train 
after  telegraphing  for  a  reservation  on  a 
certain  Pullman  car,  which  is  not  attached 
to  that  train,  but  is  to  be  pick^d  up 
a  few  miles  down  the  road,  and  is  al- 
lowed to  remain  in  the  meantime  on 
another  Pullman  car,  held  not  a  passenff*»r 
of  the  Pullman  company,  so  as  to  render  it 
liable  for  the  negligence  of  its  conductor, 
resulting  in  the  passenger's  missing  the  car 
for  which  his  reservation  calls.  753.  A 
North  Dakota  case  discusses  the  genera? 
question  of  the  liability  of  a  common  carri- 
er of  goods,  with  especial  reference  to  the 
duty  of  the  shipper  and  the  carrier  respec- 
tively as  to  the  condition  of  the  cars.  952. 
The  common-law  liability  of  the  carrier 
held  not  to  extend  to  any  damage  resulting 
from  the  nature,  disposition,  or  viciousnes? 
of  any  animal  transported  by  it.  191.  Ini- 
tial carrier  held  liable  for  any  damages  to 
goods  resulting  directly  from  its  negligence, 
although  the  loss  may  not  actually  occur 
until  after  the  goods  are  delivered  to  the 
second  carrier. 

Good  will.  A  Massachusetts  case  holds 
that  a  sales  agent  located  in  a  commercial 
center,  who,  upon  surrendering  the  agency, 
sells  to  his  principal  the  good  will  of  the 
business,  cannot  derogate  from  his  grant 
by  engaging  in  a  competing  business  and 
endeavoring  to  sell  similar  goods  to  his  old 
customers.  762.  A  sale  of  the  good  will 
of  an  established  business  in  connection 
with  the  sale  of  the  business  held  not  void 
because  unlimited  as  to  time,  if  reasonable 
in  other  respects.  769. 

Guaranty.  One  guaranteeing  payment 
for  goods  furnished  to  a  certain  individual 
held  not  liable  on  guaranty  for  goods  fur- 
nished to  a  company  bearing  the  surname 
of  such  individual,  in  the  absence  of  proof 
that  he  solely  comprised  the  company.     901. 

Insurance.  The  holder  of  a  policy  of 
title  insurance  held  not  entitled,  upon  the 
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insolvency  of  the  company,  to  a  return  of 
that  part  of  the  premium  which  the  appli- 
cation for  insurance  stipulated  might  be 
retained  by  the  company  for  its  services  in 
investigating  the  title  insured.  639.  The 
appointment  of  a  receiver  in  a  suit  to  take 
possession  and  control  of  the  property,  who 
takes  actual  possession  of  it,  held  to  pre- 
vent a  recovery  upon  a  fire-insurance  policy 
conditioned  that  it  shall  be  void  if  any 
change  takes  place  in  the  interest,  title,  or 
possession  of  the  property,  "whether  by  le- 
gal process,  or  judgment,  or  otherwise.*' 
643.  Loss  of  a  barn  knocked  down  by 
lightning,  but  not  burned,  held  not  recov- 
erable under  a  policy  in  a  mutual  insurance 
company  insuring  against  loss  by  fire,  al- 
though the  custom  has  been  to  pay  such  loss- 
es and  levy  assessments  therefor.  421.  A 
H re  caused  by  the  leaking  of  gasolene  from  a 
tank  of  an  automobile  when  it  ran  into  a 
ditch,  and  the  explosion  when  the  vapor  pen- 
etrated the  lamp  forming  the  lieadlight,  held 
to  have  originated  within  the  vehicle,  within 
the  meaning  of  an  exception  of  fire  so  orig- 
inating, in  a  policy  of  insurance  on  the  au- 
tomobile. 133.  Failure  to  attach  a  copy  of 
the  application  to  the  policy  held  not  to  pre- 
clude the  insurer  from  relying  on  the 
breach  of  conditions  and  warranties  in  the 
policy,  although  they  are  similar  to  those 
contained  in  the  application.  102.  A 
statement  in  an  accident-insurance  policy 
that,  in  consideration  of  the  warranties  and 
agreements  in  the  application,  the  appli- 
cant is  insured,  held  not  to  make  the  ap- 
plication a  part  of  the  contract,  so  as  to 
render  a  statement  in  it  as  to  the  age  of  the 
applicant  a  warranty.  88.  Consultation 
by  the  applicant  with  a  physician,  within 
the  meaning  of  a  question  in  the  applica- 
tion, shown  by  the  fact  that  her  husband 
notified  a  physician  that  she  was  indisposed 
and  asked  him  to  attend  her,  and.  on  his  ar- 
rival at  the  house,  she  advised  him  of  her 
symptoms  and  received  aid  from  him.  798. 
Rupture  of  the  heart,  which  was  in  a  state 
of  fatty  degeneration,  by  assisting  in  carry- 
ing a  door,  or  by  filling  the  lungs  with  air 
by  drawing  a  long  breath  after  putting  it 
down,  causing  death,  held  not  within  the 
provisions  of  a  policy  insuring  against  death 
from  bodily  injuries  sustained  through  ex- 
ternal, violent,  and  accidental  means.  1026. 
Notification  of  a  policy  holder  by  an  in- 
surer, after  the  premium  note  is  overdue, 
that,  unless  the  note  is  paid  at  once,  it  will 
be  compelled  to  return  the  note,  which  will 
cancel  the  policy,  held  to  be  a  waiver  of  the 
forfeiture  for  nonpayment  of  the  note  when 
due,  preventing  the  insurer  from  insisting 
upon  the  forfeiture  upon  learning  that  the 
insured  was  in  a  dying  condition  when  the 


son  held  to  have  an  insurable  interest  in  the- 
life  of  his  mother,  although  he  is  not  de- 
pendent upon  her  for  support  and  has  no 
direct  pecuniary  interest  in  her  life.     233. 

Landlord  and  tenant.  A  Tennessee  case 
holds  that  a  lease  for  years  of  property  to- 
be  used  for  the  sale  of  intoxicating  liquor  is 
terminated  by  the  adoption,  during  the  term, 
of  a  law  making  the  sale  of  liquor  illegal. 
964.  But  a  Georgia  case  holds  that  the 
lessee  is  not  entitled  to  a  reduction  or  pro- 
portional abatement  of  the  agreed  rental 
upon  the  passage  of  a  prohibitory  act  after 
the  commencement  of  a  lease  of  a  hotel  de- 
scribed as  consisting,  inter  alia,  of  a  bar,, 
and  providing  that  the  tenant  might  sublet 
the  bar.     966. 

Release.  An  acknowledgment  by  the 
plaintiff  of  satisfaction  against  two  of  sev- 
eral defendants  who  are  sued  as  joint 
wrongdoers  held  not  to  release  the  others,, 
when  the  instrument  discloses  that  it  was 
not  intended  to  have  such  effect.     618. 

Sale.  A  conditional  vendee  of  personalty, 
who  agrees  that,  upon  failure  to  make  the 
requisite  payments,  the  vendor  may  take 
possession  of  the  property  and  remove  the 
same,  held  not  entitled  to  recover  against 
the  latter  in  trespass  for  using  only  such 
force  'in  retaking  the  property  as  was 
requisite  to  overcome  resistance  wrong- 
fully interposed  by  him.  606.  Where  a 
merchant  directed  another  to  have  shipped 
to  him  corn  of  a  certain  kind  and  grade 
at  a  certain  price  over  a  certain  railroad^ 
the  weight  and  grade  of  the  corn  to  be 
evidenced  by  a  certain  official  certificate, 
held  that  the  fact  that  the  corn  became 
heated  while  in  transit  will  not  excuse 
the  vendee  from  payment  of  the  purchase 
price.  261.  The  destruction  of  cotton  by 
fire  before  actual  delivery,  preventing  the 
ascertainment  of  the  purchase  price  by 
weighing  by  the  buyer  at  the  time  of  actu- 
al delivery  as  contemplated  by  the  con- 
tract, held  to  defeat  the  sale  and  prevent 
an  action  for  the  purchase  price.  197. 
Au  Iowa  case  holds  that  a  warranty  that 
an  apparatus  installed  will  produce  cer- 
tain results  cannot  be  established  by  pa- 
rol, where  the  contract  of  sale  is  in  writ- 
ing.    1183. 

Telegram.  The  sendee  of  a  telegram 
held  bound  by  the  terms  of  the  contract 
with  the  sender  that  the  company  will  not 
be  answerable  for  mistakes  in  transmission, 
beyond  the  price,  unless  the  message  is  re- 
peated, where  the  message  is  sent  in  re- 
sponse to  one  from  the  sendee  seeking  infor- 
mation, which  makes  the  sender  the  sendee's 
agent  to  transmit  it.  1021.  See  also  in- 
fra, VIII.,  Mental  anguish. 

Usury.     A    loan    held    not   usurious   be- 


notification    was    mailed.      227.      An    adult  I  cause  the  agent  of  the  lender,  without  his 
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knowledge  or  consent,  exacts  from  the  bor-  ]  not  be  freed  from  the  taint  of  usury, 
rower  a  bonus  for  his  services  in  addition  whether  he  bears  to  the  owner  the  relation 
to  the  highest  legal  rate  of  interest  which  of  debtor  or  that  of  attorney,  by  the  device 
the  contract  reserves  for  the  benefit  of  the  !  of  calling  himself  in  the  papers  the  a^nt 
lender.     399.     An   Iowa   case   holds   that  a  |  of  the  borrower,  and  designating  the  excess 


loan  by  one  of  money  in  his  possession  be- 
longing to  another,  which  he  handles  en- 
tirely according  to  his  own  judgment,  can- 


over  legal  interest  commission  for  his  serr* 
ices.     391. 


III.  Corporations  and  Associations. 


Corporations.     The  trust-fund  doctrine,  ^ 
requiring  one  who  pays  for  corporate  stock  j 
in  property  to  show  that  the  property  w&s  : 
actually  worth  the  value  of  the  stock,  held 
not   applicable   as   between   the  corporation 
itself   and   the    stockholder.     1 15.     A    Min- 
nesota   case    holds    that,    where    shares    of ' 
stock  are  transferred  to  -a  party  as  collat- 
eral, and  are  so  registered  in  the  stock  rec- 
ord, the  transferee  is  not  liable  as  a  stock- 


holder for  the  debts  of  the  corporation. 
249.  The  statutory  liability  of  stockhold- 
ers for  the  debts  of  the  corporation  hold  to 
extend  to  interest  on  claims  beyond  the  time 
the  affairs  of  the  corporation  are  placed  in 
the  hands  of  a  receiver,  although  the  com- 
missioner appointed  to  determine  the  claims 
in  the  receivership  proceedings  was  instruct- 
ed to  allow  interest  to  the  date  of  the  re- 
ceivership.    428. 


IV.  Domestic  Relations. 


Antenuptial  contract.  Acceptance  by 
a  wife  of  the  sum  allowed  her  by  a  decree  of 
divorce  in  lieu  of  dower,  held  to  bar  her 
rights  under  an  antenuptial  contract  which 
provides  for  payment  to  her,  at  her  hus- 
band's death,  of  p.  certain  sum  of  mopey  in 
lieu  of  dower.     384. 

Divorce.  A  Georgia  case  holds  that  a 
judgment  in  personam  for  temporary  ali- 
mony and  attorneys'  fees  cannot  be  lawfully 
rendered  in  a  divorce  suit  against  a  non- 
resident husband  who  is  not  served  with 
process  within  the  state  and  does  not  ap- 
pear, but  is  only  constructively  served  by 
publication.  193.  A  Michigan  case  holds 
that  the  courts  of  one  state  may  enforce  the 
decree  of  another  for  alimony  payable  in  in- 
stalments, where  no  power  to  change  the 
decree  is  reserved  by  the  court  or  conferred 
by  statute.     245. 

Entireties.  A  wife  holding  land  by 
entireties  with  her  husband  held  not  enti- 
tled to  partition  of  trees  cut  therefrom  by 
him,  nor  of  lumber  into  which  they  are  con- 
verted, since  both  are  seised  of  the  entire- 
ty.    1037. 


Death  of  wife.  A  husband  held  not  en- 
titled to  recover  damages  for  the  loss  of 
the  society,  care,  and  comfort  of  his  wife, 
due  to  her  death  because  of  the  neglect  of  a 
physician  engaged  by  him  to  attend  her,  un- 
less the  action  is  brought  under  the  statute 
providing  for  damages  for  death  caused  by 
negligence.     633. 

Married  woman's  liability  for  tort. 
A  Florida  case  holds  that  a  married  woman 
is  not  liable  in  an  action  of  tort  against 
her  husband  and  herself  jointly,  for  injuries 
sustained  by  a  patron  of  a  swimming  pool 
and  bath  house  on  real  estate  owned  bj' her, 
conducted  by  herself  and  husband  as  a  pub- 
lic resort.     531. 

Support.  A  decree  refusing  a  divorce  to 
a  man  because  of  his  adultery  held  not  to 
prevent  his  setting  up  the  adultery  of  the 
wife,  on  which  the  former  action  was  based, 
in  defense  of  a  statutory  action  by  her  for 
support,  in  wiiich  such  a  defense  is  express- 
ly authorized  by   statute.     468. 


V.  Fiduciary    Relations:     Personal    Capacity;  Agency. 


Executors     and     administrators.       A 

claim  against  the  estate  of  a  decedent  in 
the  hands  of  an  administrator  with  the 
will  annexed  in  one  state  held  not  barred 
because  not  presented  and  therefore  barred 
against  the  estate  of  the  decedent  in  the 
hands  of  the  domiciliary  executors  in  an- 
other state.     553. 

Principal  and  ajc^nt.  A  Washington 
case  holds  that  an  agent  of  a  corporation 
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^  may   be   properly    found   to   have   received 
I  property  in  satisfaction  of  notes,  where  he 
sold    machinery   for   which   the   notes  were 
!  issued,  received  the  notes  and  the  mortgage 
I  securing  them,  collected  all  payments  upon 
I  them,    and    conducted    the    proceedings    to 
foreclose  the  mortgage,  although  an  officer 
'  of  the  corporation  stated  that  his  authori- 
ty was  only  to  collect  the  notes.    324. 
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VI.  ToBTS;   Negligence;   Nuisances. 


Automobile.  A  Wisconsin  case  holds 
that  an  automobile  which  has  been  pur- 
chased with  the  understanding  that  the 
purchaser's  son  shall  be  taught  to  operate 
it  may  be  found  to  be  in  the  possession  of 
the  son  as  agent  of  the  purchaser  while  the 
instructions  are  being  given.  332.  That 
the  daughter  of  defendant  was  accustomed 
to  drive  his  automobile,  asking  his  permis- 
sion when  he  was  at  home,  but  taking  it 
without  his  permission  when  he  was  not  at 
home,  held  insufficient  to  show  that  she  was 
his  servant  or  agent,  so  as  to  render  him  lia- 
ble for  injuries  inflicted  by  her  while  negli- 
gently using  the  machine  for  her  own  pleas- 
ure.    335. 

"Attractive  nuisance;"  "  turntable 
doctrine.*'  A  California  case  applies  the 
doctrine  of  attractive  nuisance  where  a  rail- 
road company  left  a  loaded  push  car  unfast- 
ened and  unattended,  standing  in  a  street  on 
a  grade  down  which,  if  started,  it  could  not  be 
readily  stopped,  a  child  having  been  caught 
and  crushed  while  attempting  to  stop  the 
car  after  it  had  been  set  in  motion.  1094. 
But  the  doctrine  is  repudiated  in  a  Con- 
necticut case  holding  that  persons  engaged 
in  the  demolition  of  a  building  which  is  left 
with  standing  chimneys  on  Saturday  night 
are  not,  although  the  building  is  uninclosed. 
bound  to  anticipate  that  children  may,  dur- 
ing the  next  day,  trespass  on  the  property 
and  undermine  the  chimneys,  suffering  in- 
jury in  their  fall.  1101.  So,  a  Kentucky 
case  holds  that  the  fact  that  a  railroad  com- 
pany has  left  a  pile  of  sand  unguarded  on 
a  vacant  lot  adjacent  to  its  tracks,  which 
is  attractive  to  children,  will  not  render  it 
liable  to  a  child  who,  attracted  thereto  to 
play,  attempts  to  board  a  passing  train  to 
his  injury.  1112.  And  a.  North  Carolina 
case  holds  that  the  mere  maintenance  of  an 
insecurely  covered  well  of  hot  water  upon  an 
open  space  unfenced  from  the  street,  near 
the  rear  of  a  theater,  will  not  render  the 
owner  liable  for  injury  to  a  thirteen-year-old 
child  of  average  intelligence  who  falls  into 
it,  although  the  child  is  allured  to  the  place 
by  a  desire  to  see  what  is  going  on  in  the 
rear  part  of  the  theater.  1116.  And  an 
Ohio  case,  disapproving  the  doctrine  of  the 
turntable  cases,  holds  that  a  railroad  com- 
pany is  not  liable  to  an  infant  who  comes 
upon  its  premises  without  invitation,  and 
who  is  injured  there  while  playing,  without 
its  knowledge,  on  a  turntable.  1136.  Like- 
wise, a  Pennsylvania  case  holds  that  a  rail- 
road company  owes  no  duty  to  a  trespass- 
ing child  to  lock  or  guard  its  turntables,  al- 
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though  such  machines  are  calculated  to  al- 
lure children  to  them  for  amusement.     1162. 

Fright.  Damages  for  mental  pain  and 
anguish,  illness,  threatened  miscarriage,  and 
possibly  permanent  injuries,  due  to  fright 
resulting  from  an  assault  committed  by  a 
stranger  in  the  hearing  of^a  pregnant  wom- 
an, held  too  remote  to  form  a  basis  of  ac- 
tion on  her  behalf,  against  the  assailant. 
225. 

Injury  on  highways.  A  property  owner 
who  throws  water  from  his  roof  by  means 
of  a  spout,  onto  his  walk,  from  which  it 
flows  to  a  public  walk,  where  it  freezes, 
held  liable  for  injuries  thereby  caused  to  a 
pedestrian  who  is  in  the  exercise  of  due 
care.  236.  A  municipal  corporation  held 
liable  for  an  injury  through  the  negligent 
operation  of  a  bridge  maintained  as  part  of 
its  highway  system,  to  one  sent  to  take 
measurements  beneath  it.  1178.  A  mu- 
nicipal corporation  permitting  the  mainte- 
nance by  an  electric  railway  company  of  a 
trolley  pole  in  the  street  in  such  manner  as 
to  constitute  a  dangerous  obstruction  to 
public  travel  held  liable  to  a  traveler  in- 
jured thereby.  606.  The  motorman  of  an 
electric  car  which  passes  immediately  in 
front  of  a  fire-engine  house  held  guilty  of 
double  negligence  when  he  drives  the  car  at 
full  speed  in  approaching  the  house  and 
fails  to  see,  in  time  to  enable  him  to  stop 
the  car  and  avoid  collision  with  an  out- 
coming  hose  wagon,  a  signal  given  whilst 
his  car  is  nearly  150  feet  distant  from  the 
engine  house.     623. 

Master  and  servant.  An  Arkansas 
case  holds  that  a  miner  does  not  assume 
the  risk  of  injury  from  the  master's  breach 
of  its  statutory  duty  to  furnish  necessary 
props  to  make  the  room  in  which  he  .is 
working  safe.  646.  A  master  held  not 
chargeable  with  negligence  in  employing  a 
minor  to  work  on  dangerous  machinery  in 
violation  of  the  terms  of  a  statute,  if,  in 
the  exercise  of  proper  vigilence  and  due  cau- 
tion, he  was  led  to  believe  that  the  em- 
ployee was  above  statutory  age.  783.  A 
wire  stretched  over  and  across  a  railroad 
track,  not  high  enough  to  permit  an  em- 
ployee standing  on  the  top  of  a  freight  car 
to  pass  safely  thereunder,  held  not  to  con- 
stitute a  "defect  in  the  way  or  track," 
within  the  employer's  liability  act,  where 
there  is  nothing  to  indicate  that  the  wire 
is  not  a  mere  movable  object,  temporarily 
placed  too  near  the  track.  738.  One  en- 
gaged in  discharging  coal  from  vessels,  who 
provides  suitable  apparatus  for  the  work, 
held  not  responsible  to  an  employee  for  the 
manner  in  which  it  is  set  up  by  the  men 
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employed  in  doing  the 
Massachusetts  case  holds  that  it  may  prop- 
erly be  found  to  be  negligence  for  a  street 
car  company  to  fail  to  take  precautions 
against  the  forgetting  or  misunderstanding 
of  an  order  which  requires  a  regular  car 
to  await  the  arrival  of  a  special  one  before 
proceeding,  where  the  result  of  its  nonob- 
servance  may  be  death.  239.  A  master 
held   not  negligeijt    in   failing   to  warn   an 

-  adult  employee  of  ordinary  intelligence,  who 
had  had  several  months'  experience  in  drill- 
ing holes  for  blasting  and  in  the  actual 
firing  of  the  blasts,  of  the  danger  of  put- 
ting powder  into  a  drill  hole  in  which 
dynamite  had  been  exploded,  before  the  fire 
from  the  fuse  and  wrappings  had  had  time 
to  burn  out.  997.  When  the  method 
adopted  l^y  &  salt  company  for  carrying  on 
its  business  involves  the  occasional  dis- 
lodging  of    masses   of    salt,    held    that    the 

.  duty  to  warn  employees  before  such  dis- 
lodgment  is  a  nondelegable  one.  749.  The 
promise  of  the  master,  on  the  complaint  of 
an  employee,  to  furnish  another  step  lad- 
der, held  not  to  relieve  the  employee  from 
the  imputation  of  having  assumed  the  risk 
by  continuing  to  use  the  defective  ladder. 
793.  The  rights  of  a  section  man  on  a 
street  railway,  injured  while  riding  to 
work  from  his  home  on  the  company's  car 
without  paying  fare  in  accordance  with  a 
custom  of  the  company  to  carry  such  em- 
ployees free  upon  dispFaying  badges  fur- 
nished to  them,  held  not  those  of  a  pas- 
senger, but  merely  those  of  an  employee. 
717.  A  Ma8sa<;liu setts  case  holds  that  an 
employer  may  be  liable  for  an  injury  to  his 
employee  through  his  falling  into  a  machine 
by  stumbling  over  a  nail  projecting  from 
the  floor  near  the  machine,  which  is  con- 
cealed by  the  litt,er  on  the  floor.  242.  The 
rule  that  the  master's  duty  to  furnish  a 
reasonably  safe  place  to  work  cannot  be 
devolved  upon  a  fellow  servant,  so  as  to 
relieve  the  master,  held  not  applicable  in 
favor  of  a  member  of  a  gang  of  workmen 
whose  duty  it  is  to  enter  a  portion  of  a 
trench  in  course  of  construction,  after  a 
blast  had  been  fired  by  a  preceding  gang, 
and  assist  in  removing  broken  stone,  who 
was  injured  by  the  fall  of  some  loose  dirt 
by  the  side  of  the  trench  (340) ;  or  in  favor 
of  an  employee  injured  while  engaged  with 
fellow  servants  under  a  competent  foreman 
in  a  detail  of  the  work  of  removing  a  bank 
of  earth  and  gravel  by  the  fall  of  an  over- 
hanging ledge,  which  was  a  condition  aris- 
ing on  the  day  of  the  accident,  and  not  a 
condition  previously  existing! 344)  ;  or  to 
a  place  at  which  railroad  employees  are  en- 
gaged in  clearing  the  tracks  of  debris  from 
a  land  slide  (348)  ;  or  to  the  slippery  con- 
dition of  a  passageway  caused  by  ice  formed 
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RESUMF 
(Torts;  Nbolioxkcb;  Nuisancis.; 
work.  680.  A  as  a  necessary  result  of  the  trucking  don 
over  the  platform  as  a  part  of  the  regular 
work  of  the  establishment  or  through  the 
negligence  of  fellow  servants,  the  injured 
employee  having  long  been  cognizant  of  the 
fact  of  ice  being  there  in  freezing  weather 
(355).  So,  the  duty  of  caring  for  the 
safety  of  a  place,  or  of  appliances,  in  cases 
in  which  the  work  which  the  servants  are 
employed  to  do  necessarily  changes  the 
character  of  the  place  or  of  the  appliances 
as  to  safety  as  the  work  progresses,  held  to 
be  the  duty  of  the  fellow  servants  to  whom 
the  work  is  intrusted,  and  not  the  duty  of 
the  master.  361.  But  one  who  puts  his 
servant  to  work  in  a  ditch,  held  bound, 
when,  he  take^  upon  himself  the  direction 
and  control  of  the  work,  to  see  that  the 
place  is  reasonably  safe  when  the  servant 
enters  it,  and  is  kept  reasonably  safe  so 
long  as  the  servant  is  required  to  stay  there- 
367.  A  master  held  responsible  for  the 
torts  of  his  servant,  done  in  the  course  of 
his  employment  with  a  view  to  the  fur- 
therance of  his  master^s  business,  and  not 
for  a  purpose  personal  to  himself,  whether 
the  same  are  done  wilfully  but  within  the 
scope  of  his  agency,  or  in  excess  of  his  au- 
thority, or  contrary  to  the  express  instruc- 
tions of  his  master.    255. 

Injury  to  passenger.  One  held  not 
negligent  as  a  matter  of  law  in  boarding  a 
street  car  after  it  was  in  motion,  so  that 
he  was  on  the  runinng  board  looking  for  a 
seat  when  the  car  reached  an  obstruction 
near  the  track  which  was  in  plain  view, 
notwithstanding  that  he  might  have  board- 
ed the  car  before  it  started  and  gained  a 
seat  inside  the  car.  296.  A  street  railway 
company  held  negligent  in  maintaining 
tracks,  used  by  cars  running  in  opposite 
directions,  so  close  together  that  the  natural 
swaying  of  the  cars  in  motion,  emphasized 
by  an  uneven  condition  of  the  track,  brings 
the  cars  from  3  to  6  inches  from  each  other, 
without  taking  any  precautions  to  prevent 
injury  to  passengers.  213.  Failure  of  the 
conductor  to  notify  passengers  inside  the 
car  that  the  train  had  not  reached  the  sta- 
tion when  it  stopped,  held  not  the,  proxi- 
mate cause  of  injury  to  a  passenger  wlio 
unnecessarily  and  voluntarily  rode  on  the 
platform,  and  attempted  to  alight,  to  his 
injury,  before  the  train  had  reached  the 
station.  1028.  One  who,  without  paying 
fare,  voluntarily  attempts  to  ride  in  a  cab 
of  a  locomotive  at  the  invitation  of  those 
in  charge  of  the  train,  held  to  assume  the 
known  hazards  incident  to  the  exposed  posi- 
tion, so  that  he  cannot  hold  the  company 
liable  for  injuries  in  a  collision  of  the 
cab  with  a  car  negligently  left  on  a  side 
track.  988. 
Railroad  crossing.     One  undertaking  to 
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cross  between  freight  cars  standing  on  a 
switch  track  with  only  a  narrow  opening 
between  them,  to  reach  a  railroad  station, 
held  to  'assume  the  risk  of  injury  from  the 
opening  being  closed  in  the  operation  of  the 
road.     558. 

Electricity.  An  electric  company  which 
maintains  defectively  insulated  wires  over 
another's  roof  in  violation  of  a  penal  ordi- 
nance of  a  municipality  held  not  liable  for 
the  death  of  a  boy  who,  in  trespassing  on  the 
roof,  comes  in  contact  with  the  wires  and 
is  killed.     504. 

Places  off  amusement.  A  roller-skat- 
ing rink  held  to  be  within  a  statute  im- 
posing a  penalty  for  exclusion,  on  account 
of  color,  of  any  person  from  the  privilege 
of  inns,  restaurants,  saloons,  barber  shops, 
eating  houses,  public  conveyances,  or  any 
other  place  of  public  accommodation  or 
amusement.  907.  A  ferry  company  which 
maintains  a  pleasure  resort  on  its  own 
property  for  a  particular  class  of  persons 
whose  patronage  it  invites  and  for  whose 
accommodation  it  runs  a  boat  devoted  ex- 
clusively to  their  transportation  held  not, 
sc  far  as  that  enterprise  is  concerned,  a 
common  carrier.  872.  That  a  transporta- 
tion company  maintaining  a  pleasure  resort 
at  the  termination  of  its  line  as  an  induce- 
ment to  persons  to  patronize  the  line 
charges  no  fee  for  admission,  depending  for 
its  profit  on  the  passengers  carried,  held 
not  to  exempt  it  from  the  rule  requiring 
the  owners  of  pleasure  resorts  to  protect 
invited  guests  from  unusual  occurrences 
which  may  result  in  serious  danger  to  them. 
772. 

Concurrent  negllerence.  A  tenant  held 
not  precluded  from  holding  one  who  causes 
the  fall  of  a  wall  of  a  building  upon  him 
through  negligent  excavation  of  the  adjoin- 
ing lot  liable  for  the  injury  thereby  caused 
to  his  goods,  by  the  fact  that  one  of  the 
proximate  and  efficient  causes  of  the  fall- 
ing of  the  wall  was  the  negligence  of  his 
landlord.    498. 

Contributory  neg^llgence.  A  Kansas 
case  holds  that  it  is  not  per  se  negligence 
for  a  man  sixty-eight  years  old  to  stand  up 
while  riding  in  a  dray  in  a  city  street.  223. 
Imputed  negligence.  A  husband's  neg- 
ligence as  driver  of  a  conveyance  in  which 
his  wife  was  riding  at  the  time  of  an  in- 
jury held  not  imputable  to  her,  so  as  to 
prevent  her  recovering  against  the  other  neg- 
ligent person,  where  the  relation  of  prin- 
cipal and  agent  or  master  and  servant  did 
not  exist  between  them.     230. 

Last  clear  chance.  A  licensee  held  not 
•  entitled  to  hold  the  railroad  liable  for  in- 
juries caused  by  a  piece  of  lumber  which 
is  struck  by  a  passing  train,  if,  by  the  exer- 
cise of  care  which  an  ordinarily  prudent 
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man  would  have  exercised  under  similar 
circumstances,  he  could  have  discovered  the 
danger  in  time  to  have  avoided  the  injury. 
453.  Whether  the  negligence  of  a  railroad 
conductor,  who,  in  the  course  of  his  work, 
placed  himself  in  the  way  of  an  expected 
passenger  train,  will  preclude  his  recovery 
for  injuries  received  from  the  train,  held 
to  be  for  the  jury  upon  evidence  that  the 
train  was  running  at  an  extraordinary  and 
illegal  rate  of  speed,  not  under  full  control 
as  required  by  the  company's  rule,  and 
might  have  been  stopped  before  striking 
him  after  the  engineer  discovered  that  he 
was  so  absorbed  in  his  work  as  to  be  un- 
conscious of  his  peril.     446. 

Libel.  The  publication  by  a  newspaper 
of  the  report  of  a  meeting  of  a  private  cor- 
poration, which  contains  libelous  state- 
ments made  by  stockholders  against  the  of- 
ficers, held  not  privileged.     862. 

Trover.  A  sheriff  who  takes  from  a 
prisoner  in  his  custody  property  rightfully 
belonging  to  the  prisoner,  and  thereafter 
surrenders  it  to  another,  in  disregard  of 
the  prisoner's  rights,  and  in  recognition  of 
an  adverse  claim  asserted  by  another,  held 
guilty  of  conversion  and  liable  in  trover, 
without  any  precedent  demand  for  a  re- 
turn of  the  property.     833. 

Malice.  A  Massachusetts  case  holds 
that  an  officer  of  a  corporation  may  be  lia- 
ble for  maliciously  inducing  it  to  break  its 
contract  with  its  employee  and  discharge 
him  from  his  employment.     561. 

Manuffactnrer.  A  manufacturer  of 
canned  goods  held  to  be  under  a  duty  to 
one  w'ho,  in  the  ordinary  course  of  trade, 
becomes  an  ultimate  consumer,  to  exercise 
care  that  the  goods  are  wholesome  and  fit 
for  food,  and  not  tainted  with  poison.     923. 

Nuisance.  An  Arkansas  case  holds  that 
the  operation  of  a  planing  mill  objection- 
able to  occupants  of  neighboring  houses  by 
reason  of  noise,  smoke,  and  cinders  will  not 
be  perpetually  enjoined  where  the  prepon- 
derance of  the  evidence  does  not  show  that 
it  is  of  such  a  nature  as  to  deprive  normal 
persons  living  where  complainant  lives,  of 
the  comforts  of  a  home,  or  render  living  in 
such  homes  a  positive  discomfort.  174.  An 
Alabama  case  holds  that  a  state  may  main- 
tain a  bill  to  abate  a  nuisance  in  a  city 
street.  1173.  The  owner  of  property  ad- 
joining that  on  which  a  liquor  nuisance  is 
maintained,  held  to  have  sufficient  interest 
to  entitle  him  to  seek  a  writ  of  certiorari 
to  review  a  consent  decree,  in  a  suit  by  a 
citizen  to  enjoin  the  maintenance  of  the 
nuisance,  which  permits  acts  contrary  to 
the  statute  and  prejudicial  to  the  com- 
munity. 610.  A  near-by  property  owner 
who,  together  with  those  in  his  employ,  is 
compelled    to   witness   indecent   conduct   of 
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w  Iiich  would  have  resulted  by  a  continuance 
of  the  mother's  life.  128.  See  also  infra, 
Mental  anguish. 

Mental  ans^itish.  A  Minnesota  case  de- 
nies the  right  to  recover  for  mental  an- 
guish from  the  breach  of  a  contract  by  a 
railroad  company  to  transport  a  corpse, 
occasioning  a  delay  of  twenty-four  hours  in 
the  funeral  arrangements,  there  being  no 
evidence  of  wilful  or  malicious  conduct  on 
the  part  of  the  company  or  its  agents.  564. 
A  telegraph  company  which  fails  promptly 
to  transmit  money  sent  by  a  father  to  se- 
cure the  forwarding  of  the  corpse  of  his 
daughter  for  burial,  held  liable  to  him  for 
mental  pain  and  anguish  by  reason  of  the 
delay  in  shipment  of  the  corpse.  575.  The 
mere  fact  that  the  wife  of  the  addressee  of 
a  telegram  was  a  sister  of  the  one  whose 
death  is  announced  by  the  message  held  not 
sufficient  to  entitle  her  to  recover  damages 
for  mental  anguish  because  of  its  nonde- 
livery. 475.  Damages  for  mental  anguish 
held  not  recoverable  by  the  undisclosed 
principal  for  delay  in  transmitting  and  de- 
livering a  telegram  announcing  death,  al- 
though both  the  sender  and  sendee  are  his 
agents.  479.  A  Kentucky  case  holds  that, 
in  actions  to  recover  for  mental  anguish 
from  the  failure  to  deliver  a  telegram,  the 
plaintiff  should  be  confined  to  a  statement 
of  the  mere  facts  of  mental  anguish,  and 
not  permitted  to  introduce  testimony  as  to 
special  relations  or  conditions.  409.  An 
Iowa  case  holds  that  no  presumption  of 
mental  suffering  will  arise  in  case  of  failure 
to  deliver  a  telegram  announcing  the  death 
of  a  relative,  by  affinity  only,  such  as  a 
son's  wife;  and  that  it  is  necessary  in  such 
cases  to  plead  and  prove  facts  showing  spe- 
cial friendship  or  affection,  although  it  is 
not  necessary  to  show  that  the  telegraph 
company  had  notice  of  such  facts.  374. 
One  accompanying  her  invalid  sister  on  a 
railroad  journey,  who  does  not  maice  the 
contract  for  the  transportation,  held  not 
entitled  to  recover  damages  for  mental  suf- 
fering due  to  the  physical  suffering  of  the 
invalid  because  of  the  wrongful  acts  of  the 
carrier.    500. 

Evidence.  A  Vermont  case  holds  that 
one  killed  at  a  railroad  crossing  under  cir- 
cumstances of  which  there  was  no  witness 
cannot  be  presumed  to  have  been  in  the 
exercise  of  due  care,  in  an  action  to  hold 
the  company  liable.  973.  The  presumption 
of  negligence  arising  from  the  setting  out 
of  a  fire  by  a  locomotive  held  not  defeated 
by  the  fact  that  the  setting  of  the  fire  by 
♦he  locomotive  was  proven  by  circumstan- 
tial, rather  than  direct,  evidence.  742.  A 
Pennsylvania  case  holds  that,  where  an  in- 
tentional killing  by  the  use  of  a  deadly 
19L.R.A.(N.S.) 


weapon  has  been  established,  accused  has 
the  burden  of  showing  that  it  was  in  self- 
defense,  by  a  fair  preponderance  of  fact*, 
483.  The  record  of  a  deed  held  not  ad- 
missible to  prove  its  existence,  on  behalf  of 
the  grantee  claiming  under  it.     438. 

Res  ipsa  loquitur.  A  Virginia  ca^^e 
holds  that,  when  a  passenger  shows  an  in- 
jury to  himself  by  the  breaking  of  the  car- 
rier's bridge,  the  burden  is  cast  upon  the 
carrier  of  establishing  by  a  preponderance 
of  the  evidence  that  the  accident  and  re- 
sulting injury  were  caused  by  inevitable 
casualty,  or  by  some  cause  which  human 
care  and  foresight  could  not  have  prevented. 
316.  The  derailment  and  overturning  of  a 
freight  car  in  a  train  held  not  such  evidence 
of  negligence  on  the  part  of  the  railroad 
company  towards  its  brakeman  as  to  cast 
upon  it  the  burden  of  exonerating  itself 
from  the  charge  of  negligence.     790. 

Election  of  remedies.  Bringing  an  ac- 
tion upon  express  contract  for  electric 
lights  furnished  to  a  city  held  not  an  elec- 
tion which  will  preclude  an  action  upon 
quantum  meruit  in  case  the  first  action  i-« 
dismissed  for  failure  to  prove  compliance 
with  the  contract.     219. 

Limitation  off  actions.  A  single  tran$i- 
action  on  an  account  which  has  been  dor- 
mant less  than  the  statutory  period,  con- 
sisting of  the  debit  of  a  small  item  and  the 
credit  of  an  amount  necessary  to  cancel  it 
a  short  time  afterwards,  held  sufficient  to 
bring  the  account  within  a  statute  provid- 
ing that  the  cause  of  action  in  mutual  ac- 
counts shall  be  deemed  to  accrue  at  the 
time  of  the  last  item  proved  in  such  ac- 
count.     126. 

New  trial.  A  Colorado  case  holds  that  a 
verdict  will  be  set  aside,  and  the  party  in 
whose  favor  it  was  rendered  required  to  pay 
the  costs  regardless  of  his  intent,  where, 
pending  the  action,  he  took  jurors  to  a  bar 
to  drink  in  the  absence  of  other  jurors  and 
the  officers  in  charge  of  them.     733. 

Judgment.  A  judgment  discharging  a 
subscriber  to  the  stock  of  a  corporation  af? 
garnishee  for  its  debt  upon  failure  of  the 
plaintiff  to  contest  his  answer  denying  in- 
debtedness held  res  judicata  of  the  question 
of  indebtedness,  in  a  subsequent  direct  pro- 
ceeding by  the  creditor  against  him  to  apply 
his  individual  stock  subscription  to  the  pay- 
ment of  the  corporate  indebtedness.  604. 
A  Wisconsin  case  holds  that  equity  will  en- 
join the  enforcement  of  a  judgment  secured 
by  perjury  where  the  judgment  debtor  used 
diligence,  but  failed  to  discover  the  perjury 
in  time  to  be  available  at  the  trial,  or  to 
secure  the  relief  provided  by  statute  in  such 
cases.      1080. 

Writ  and  process;   name.     A  Califor- 
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nia  case  holds  that  jurisdiction  in  an  action 
to  quiet  title  to  real  estate  may  be  acquired, 
as  against  a  married  woman,  upon  publica- 
tion of  a  summons  against  her  in  her  maiden 
name  in  which  she  took  title  to  the  prop- 


erty. 983.  Where  initials  instead  of  a  giv- 
en name  before  a  surname  are  used  to  identi- 
fy a  person  in  court  proceedings,  the  initials 
must  be  all  given  and  correctly  given.    905. 


IX.  Criminal  Law  and   Practice. 


Adultery.     The  spouse  of  either  of  the 


er  or  jurisdiction,  after  the  lapse  of  the  time 


involved  in  the  sentence,  and  after  the  term, 
to  issue  commitment  on  such  judgment.  1041. 
EJmbezzlement.  A  laundress  held  guil- 
ty of  embezzlement  who,  upon  discovering  in 
a  clothes  basket  committed  to  her  a  bag  of 
money  belonging  to  her  employer,  accidental- 
ly placed  therein,  recognized  her  duty  to  re- 
turn it  to  the  owner,  but  subsequently  and 
before  returning  it  fraudulently  converted 
the  money.     371. 


I^Tuilty  parties  held  entitled  to  make  com- 
plaint against  either  or  both  under  a  statute 
providing  that  no  prosecution  for  adultery 
shall  be  commenced  except  on  the  com- 
plaint of  the  husband  or  wife.    786. 

Confession.  A  confession  of  one  charged 
with  obtaining  money  by  false  pretenses  by 
means  of  a  worthless  check,  that  the  check 
was  known  by  him  to  be  worthless,  held  suffi- 
ciently corroborated  by  evidence  that  the  |  > 
check  was  forwarded  through  the  regular  Indictment  and  information.  A  pa- 
channels  for  collection,  and  returned  unpaid.  I  per  writing  purporting  to  be  an  informa- 
44:1.  I  tion,  not  exhibited  or  presented  by  the  coun- 

Presence  of  accused.  A  West  Virgin-  !  ty  attorney  or  someone  authorised  by  law, 
ia  case  holds  that  it  is  prejudicial  error  for  j  held  invalid  and  incapable  of  amendment 
the  court,  after  receiving  a  prisoner's  plea  of  i  so  as  to  confer  jurisdiction  of  the  prosecu- 
jjruilty  of  murder  in  the  first  degree  and  be-  |  tion  upon  the  county  court.  1050. 
fore  pronouncing  judgment,  to  proceed  with  |  Intoxicating  liquor.  A  Kansas  cate 
and  inquire  as  to  the  circumstances  and  holds  that,  a  Manhattan  cocktail  being  gen- 
facts  of  the  killing,  whether  the  inquiry  be  |  erally  and  popularly  known  as  an  intoxicat- 
for  the  personal  satisfaction  of  the  judge,  or  |  ing  liquor,  no  proof  of  its  intoxicating  char- 
to  advise  him  as  to  the  character  of  the  acter  is  necessary  in  a  prosecution  under  the 
judgment  that  should  be  pronounced.    713.    !  prohibitory  law.     848. . 

Defendant's  Testimony.  An  instruction  '  Malice.  An  Idaho  case  holds  that,  in 
to  the  jury  in  a  criminal  case  that  they  are  '  a  prosecution  for  maliciously  killing,  wound- 
not  bound  to  consider  the  testimony  of  de- !  ing,  or  maiming  dogs,  the  state  must  either 
fendant  as  absolutely  true,  but  are  to  re-  '  show  that  the  defendant  entertained  malice 
member  that  he  speaks  in  his  own  behalf,  against  the  owner  of  the  dogs,  or  that  the 
and  to  consider  the  great  temptation  which  ,  killing,  wounding,  or  maiming  was  charac- 
one  so  situated  is  under  to  speak  so  as  to  ,  terized  by  such  wanton  and  reckless  disre- 
procure  an  acquittal,  held  erroneous.  802.  I  gard  of  the  rights  of  property  in  others  as 
Gambling.  A  pool  table  for  the  use  of  '  to  raise  the  presumption  of  malice  from  the 
which  the  loser  of  the  game  is,  within  the  '  manner  of  the  commission  of  the  act.  835. 
knowledge  of  the  keeper,  to  pay,  held  a  The  word  "maliciously"  as  used  in  a  stat- 
gambling  device,  within  the  meaning  of  a  '  ute  relating  to  the  crime  of  "malicious  mis- 
statute  providing  for  punishment  on  one  |  chief"  held  to  import  that  the  act  to  which 
who  exhibits  such  devices.     913.  it  relates  must  have   resulted   from   actual 

Commitment.     A  court  which,  after  im-    ill-will   or   revenge,   implying   an   intent   to 
posing 'a  judgment  of  imprisonment,  makes    vex  and  annoy  the  owner  of  the  property  in- 
an  order  under  which  the  defendant  is  dis-  ,  jured.     273. 
charged  from  custody,  held  to  have  no  pow-  ' 
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(The  General  Index  follows  this.) 


A.Dnt«ment  and   revival. 

Of  nuisance,  see  Ncisancbs. 

Of  mandamus  issued  to  restore  to  of- 
fice one  illegally  removed  (Subject 
Note)  83 

Abolition. 

Of  office,  see  Officbbs. 

Abattlnv  o^vnem. 

Uses  of  street  permitted  to,  see  High- 
ways. 

Accident. 

Insurance    against,    see    Insurance. 

Account. 

Running  of  limitations  upon,  see  Lim- 
itation OF  Action*. 

Action  on  the  case. 

See  Case. 

Action  or  salt. 

Abatement  of,  see  Abatement  and  Re- 
vival. 

Dismissal  or  discontinuance,  see  Dis- 
missal OR  Disco NTi.VuANCE. 

Limitation  of  action,  sec  Limitation 
OF  Actions. 

Parties  to,  see  Parties. 

Effect  of  husband's  own  adultery  to 
prevent  him  from  relying  on  wife's 
adultery  as  a  defense  to  an  action  for 
support    (Case   Note)  468 

Conflict  of  laws  as  to  defenses  avail - 
.  able  to  maker  or  acceptor  (Case 
Note)  670 

Conflict  of  laws  as  to  defenses  avail- 
able to  drawer  or  Indorser  (Case 
Note)  672 

Failure  of  railroad  to  comply  with  con- 
ditions on  which  railroad  aid  bonds 
were  issued  as  a  defense  to  them  in 
the  hands  of  a  bona  fide  holder  (Case 
Note)  84a 

Adalterr* 

Effect  of  husband's  own  adultery  to 
prevent  him  from  relying  on  wife's 
adultery  as  a  defense  to  an  action  for 
support    (Cnse    Note)  468 

Construction  and  effect  of  provisions 
requiring  prosecution  to  be  upon 
complaint  of  husband  or  wife  (Case 
Note)  786 
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Amanementa. 

Liability  of  one  maintaining  place  of 
amusement  to  which  the  public  is  in- 
vited, for  safety  of  persons  visiting 
the  premises   (Case  Note)  772 

What  are  places  of  amusement  within 
civil  rights  act  (Case  Note)  007 

Ancillary   adnUnlstratlon. 

See  Executors  and  Administrators. 

Animals. 

Right  to  kill  dogs   (Case  Note)  '    8.35 

Under  police  power   (Case  Note)  835 

Trespassing  dogs   (Case  Note)  83(> 

Sheep-killing  dogs   (Case  Note)  837 

Dogs  killing  or  worrying  other  do- 
mestic animals  and  fowls  (Case 
Noto)  838 

Malicious    killing    of    dogs     (Case 

Note)  838 

Appeal    and    error. 

Constitutionality  of  statute  denying 
right  of  appeal  from  decision  of 
courts  in  certain  classes  of  cases 
(Case   Note)  377 

Right  of  legislature  to  deny  right  of  ap- 
peal in  cases  where  amount  does  not 
exceed   designated   sum    (Case   Note)     379 

Treating  Jurors  as  ground  for  reversal 

(Case  Note)  733 

Application. 

For  Insurance,  see  Insurance. 

Application    of    payments* 

See  Payment. 

Arbitration. 

Necessity  of  notice  of  appointment  of 
umpire  or  third  arbitrator,  and  of 
proceedings  before   him    (Case   Note)     60G 

Area  ^vays. 

In   sidewalk,   see   Highways. 

Asslarnment. 

Applicability  of  statute  of  frauds  to  as- 
signment of  purchaser's  interest  un- 
der   land    contract    (Case    Note)  871> 

Assignment   for   creditors. 

Right  of  assignor  to  complain  of  sale 
made  by  assignee  for  creditors  (Case 
Note)  682 

1225 


1226 


IXDEX  TO  NOTES. 


Aaaonipalt. 

Right  to  reooyer  back  public  money  ap- 
propriated to  sectarian  institutioD 
(Case  Note)  171 

Aaaomptlon  of   riak. 

By  servant,  see  Mastbb  and  Servant. 


Attorneya. 

Disbarment  or  suspension  of  attorney 
for  withholding  client's  money  or 
property    (Case  Note) 

Sufficient     defenses      (Case     Note) 
Statutes  (Case  Note) 
Misconduct  of  partner  (Case  Note) 
Who     may     institute     proceedings 
(Case  Note) 
Treating  Jury   by,    as  ground  for   new 

trial  or  reversal  (Case  Note) 
Conviction  or  commission  of  crime  or 
misconduct  by  attorney  in  another 
state  as  ground  for  disbarment  (Case 
Note) 
Right  of  attorney,  in  the  absence  of  ex- 
press agreement,  to  compensation  for 
debarring  himself  from  representing 
antagonistic    interests     (Case    Note) 

Attractive  nnlaancea. 

See  Neuligrncb. 

BaMave. 

See   Carriers. 


414 
417 
418 
418 

419 

737 


802 


960 


Bankruptcy. 

Bankrupt's  right  after  discharge  to  en- 
gage in  business  in  competition  with 
one  to  whom  business  and  good  will 
was  sold  under  commission  in  bank- 
ruptcy   (Case  Note)  762 

Banka. 

Paying  check  written  on  the  blank  of  an- 
other bank  as  negligence  (Case  Note)      403 

Bllla   and    notea. 

Rights  of  owner  of  negotiable  paper, 
payable  to  bearer,  or  indorsed  in 
blank,  as  against  bona  fide  purchaser 
from  one  unlawfully  in  possession 
thereof  (Case  Note)  107 

Admissibility  of  parol  evidence  to  vary 
liability  of  irregular  party  to  bill  or 
note  from  that  declared  by  the  nego- 
tiable   Instruments    act    (Case    Note)      136 

Conflict  of  laws  as  to  negotiable  paper 
(Case    Note)  665 

Blaatlnar. 

Duty  to  warn  servant  engaged  in  blast- 
ing of  dangers  therefrom  (Case 
Note)  997 

Bona   tide   holder. 

Of  bonds,  see  Bonds. 

Bona  llde  parehaaer. 

Of  negotiable  paper,  see  Bills  and 
Notes. 

Bonda. 

Right,  In  an  action  on  a  bond,  to  re- 
cover Interest  when  the  total  sum  is 
T9L.R.A.(N<S.) 


thereby  made  to  exceed  the  penalty 
(Case  Note) 
Failure  of  railroad  to  comply  with  con- 
ditions on  which  railroad  aid  bonds 
were  Iraued  as  a  defense  to  them  in 
the  hands  of  a  bona  flde  holder  (Case 
Note) 
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Jurisdiction  to  determine  rights  of  pri- 
vate parties  In  interstate  stream^ 
(Case  Note)  j3o 

Bridvea. 

Liability  of  municipality  for  negligence 
of  bridge  tender  (Case  Note)  1178 

Brokera. 

Mutuality  qt  contract  giving  real -estate 
broker  exclusive  authority  to  sell,  or 
promising  him  commlsions  in  case  of 
sale  by  anyone  else,  but  which  does 
not  In  terms  impose  any  obligation 
upon  him  (Case  Note)  599 

Bnlldlnv   materiala. 

As  attractive  nuisance,  see  Negligence. 
Right  of  abutting  owner  to  deposit,  in 
street  (Subject  Note)  510 

Bnlldlnira. 

Servant's  assumption  of  risk  as  to,  see 
Master  and  Servant. 

Kffect  of  destruction  of  building  to  ter- 
minate adjoining  owner's  easement 
of  support  (Case  Note)  8S3 

Cancelation  of  Inatrnmenta. 

May.  deed  of  real  property  executed  by 
an  incompetent  not  Judicially  de- 
clared such  be  avoided  in  an  action 
at   law    (Case  Note)  461 

Carrlera. 

Matters  as  to,  affecting  interstate  com- 
merce, see  Commerce. 
Liability    of    street    railway    company 
for  injuries  to  passenger  caused  by 
collision    with    fire    apparatus    (Case 
Note) 
Rights  of  passenger  who  boards  car  or 
train  destined  for  a  point  short  of  his 
destination    (Case   Note) 
Employee    of    railroad    or    street    rail- 
way as  a  passenger  while  being  car- 
ried   to    or    from    work    (Case   Note) 
Effect   of  shipper's  negligence  In   load- 
ing car,  or  as  to  condition  of  car,  up- 
on the  carrier's  common-law  liability 
(Case  Note) 
Limitation  of  carrier's  liability  for  pas- 
senger's baggage   (Case  Note) 

Immunity     from     liability      (Case 

Note) 
Amount  of  liability    (Case  Note) 
Hand  baggage  (Case  Note) 
Statutes       prohibiting       limitation 

(Case  Note) 
Lability  of  carrier  of  property  for 
loss  occurring  on  connecting  line, 
but  due  to  its  own  negligence 
(Case    Note)  *  1012 


630 


704 


717 


952 

1006 

1007 
1008 
1011 

1011 
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C^ars. 

Aa  attra<?tiye  nuisance,  aee  Nkolioence. 

•Case. 

Civil  liability  for  inducing  discharge  of 
serTant  (Case  Note)  561 

• 
•Certiorari. 

Who  is  entitled  to  invoke  certiorari  to 
review  a  decree  or  order  affecting  sale 
of   Intoxicating   liquors    (Case   Note)     610 

•Chattel   mortaraare. 

Validity  of  chattel  mortgage  on  crops 
to  be  grown  on  land  in  which  mort- 
gaf^or  has  no  present  interest  (Case 
Note)  910 

Effect  of  "danger,"  "safety."  or  "inse- 
curity" clause  in  chattel  mortgage 
(Case  Note)  »15 

<:ivll    rivhta. 

What  are  places  of  amusement  within 
civil   rights  acts   (Case  Note)  .  907 

•Coal    holes. 

In  Aide  walk,  see  Highways. 

Collateral-Inheritance  tax* 

See  Taxes. 

<;*oninieree. 

Statute  requiring  express  companies  to 
make  free  deliveries  in  certain  cities, 
as   interference  with   interstate  com- 
merce   (Case  Note)  94 
License  or  occupation   tax  on  hawkers 
and  peddlers,  and  persons  engaged  in 
soliciting  orders  by  sample  or  other- 
wise as  a  violation  of  the  commerce 
clause    (Case   Note)                                     297 
Discrimination     against     manufac- 
tures or  products  of  other  states 
(Case  Note)                                          298 
•      Validity  as  an  exercise  of  the  police 

power   (Case  Note(  301 

Validity  as  an  exercise  of  the  tax- 
ing power   (Case  Note)  303 
Solicitation  of  orders  by  sample  or 
otherwise  as  Interstate  commerce 
(Case    Note)  304 
Solicitation  of  orders  by  sample  or 
otherwise  as  affected  by  delivery 
through  agent  (Case  Note)  309 
Solicitation  of  orders  by  aaanple  or 
otherwise    as    affected    hf    ship- 
ments   In    bulk    to    agent    (Case 
Note)                                                       310 
Solicitation  of  orders  by  sample  or 
otherwise  as  affected  by  presence 
of  goods  within  the  state   (Case 
Note)                                                       312 
Sale  of  picture  frames  as  Incidental 
to  transaction   protected  by   the 
commerce  clause    (Case  Note)         315 


'Commlmilonii* 

Of  brokers,  see  Brokers. 
Commissions  charged  by  lender's  agent 
as  usury,  see  I'sury. 

'Commitment. 

See  Criminal  Law. 
19L.R.A.(N.S.) 


Compensation. 

Of  attorney,  see  Attobnets. 

Competition. 

Right  of  one  selling  business  and  good 
will  to  engage  in  competing  business 
(Case   Note)  762 


Compromise. 

Right  of  town,  county,  or  municipality 
to  compromise  valid  claim  on  partial 
payment   thereof    (Case   Note) 


323 


Condition. 

On  which  bonds  were  issued,  see  li  }\ds. 

Conditional    sale. 

Bee  Sals. 

Conflict  of  laws. 

Effect  of  failure  to  present  claim  with- 
in the  time  allowed  by  the  adminis- 
tration statute  of  the  domicil  as  a 
bar  to  its  allowance  in  the  state  of 
the  ancillary  administration,  or  vice 
versa    (Case  Note) 
Conflict  of  (aws  as  to  negotiable  paper 
(Case    Note) 
General    commercial    principles    as 
opposed  to  local  law  (Case  Note) 
Negotiability    (Case   Note) 
Bill    or    note    fraudulently    trans- 
ferred (Case  Note) 
Character   of   parties;    liability   of 
irregular  indorsers    (Case   Note) 
Liability  of,  and  defenses  available 
to,     maker    or     acceptor     (Case 
Note) 
Liability  of,  and  defenses  available 
to,    drawer    or    indorser    (Case 
Note) 

Connecttnar   carriers. 

See  Carriers. 

Consideration. 

For  contract,  see  Contracts. 
For  contract  sought  to  be  speclflcally 
enforced,  see  Specific  Performance. 

Constitutional   law. 

Discrimination     against     manufactures 
or  products  of  other  states  in  license 
or   occupation    tax   on    hawkers    and 
peddlers,  and  persons  engaged  in  so- 
liciting  orders   by    sample    or   other- 
wise   (Case  Note) 
Validity   as   an   exercise   of   the   police 
power   of  license   or   occupation    tax 
on  hawkers  and  peddlers,  and  persons 
engaged  in  soliciting  orders  by  sam- 
ple or  otherwise  (Case  Note) 
Constitutionality     of     statute     denying 
right    of    appeal    from    decision    of 
courts    in    certain    classes    of    cases 
(Case  Note) 
Legislative  right  in  general  as  to 
finality      of     Judgments      (Case 
Note) 
Right    of    appeal    dependent    upon 
amount    (Case  Note) 


653 

665 

066 
667 

668 

668 


670 


672 


298 


301 


377 


377 


379 
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As   affected  by  other   mode  of   re- 
views   (Case  Note)  380 
Denial  of  appeal  in  proceedings  not 
according  to  common  law   (Case 
Note)  381 
Finality  of  decisions  pertaining  to 

local  improvements   (Case  Note)     382 
Effect  of  failure  to  provide  for  an 
appeal    (Case   Note)  382 

Constitutionality  of  legislation  restrict- 
ing or  regulating  tlie  right  to  cut  tim- 
ber on  private  land    (Case  Note)  422 
May  appointment  of   municipal  officers 
Ik*  constitutionally  delegated  to  courts 
or  judges   thereof    (Case  Note)  579 
May    Judges    of    municipal     or    police 
courts    be    vested    or    burdened    with 
powers  or  duties  of  a  Judicial  char- 
acter   (Case   Note)                                       615 
Right  to  kill  dogs  under  police  power 

(Case  Note)  •  835 

Effect  of  legislation  limiting  cost  of  new 
insurance  on  existing  contracts  with 
agents   (Case  Note)  946 

Contractu. 

Impairment  of  obligations,  see  Consti- 
Ti'TiONAL   Law. 

Measure  of  damages  for  breach  of,  see 
Damages. 

For  sole  of  personalty,  see  Sale. 

Specific  performance  of,  see  Specific 
Performaxcb. 

Mutuality  of  contract  giving  real  estate 
broker  exclusive  authority  to  sell,  or 
promising  blm  commissions  in  case  of 
sale  by  anyone  else  but  which  does 
not  in  terms  impose  any  obligation 
upon  him    (Case  Note)  596 

Release  of  promise  to  marry  as  consid- 
eration for  contract  (Case  Note)  656 

Effoct  of  landlord's  knowledge  that  ten- 
ant intends  to  use  premises  in  viola- 
tion of  law    (Case   Note)  662 

Mere  forbearance  to  sue  as  considera- 
tion for  promise  by  a  third  person  to 
pay  an  existing  obligation  (Case 
Note)  842 

Contract  for  the  sale  of  corporate  stock 
as  one  for  the  sale  of  "goods,"  etc., 
within  statute  of  frauds  (Case  Note)    .874 

Applicability  of  statute  of  frauds  to  as- 
signment or  surrender  of  purchaser's 
interest  under  land  contract  (Ciso 
Note)  879 

Right  to  show  parol  warranty  in  con- 
nection with  a  contract  of  sale  of 
personalty    (Case  Note)  1183 

Contribntory   neirllarence. 

See  Negligence. 

Copy. 

Admissibility    of,    see    Evidence. 

Corporatlonn. 

Succession  tax  on  corporate  stock,  see 
Taxes. 

Right  of  corporation  itself  to  complain 
that  property  purchased  by  it  was  of 
loss  value  than  the  stock  Issued  in 
exchange  therefor,  in  the  absence  of 
actual  fraud   (Case  Note)  115 

19I..R.A.(N.S.) 


Liability  of  pledgee  of  stock  as  a  share- 
holder  (Case  Note)  24*> 
Where  pledgee  does  not  appear  as 

one  (-Case  Note)  -4*.» 

Where     pledgee     appears     as     one 

(Case   Note)  '2Vj 

t>ummy  bolder   (Case  Note)  25:: 

Payment     of    debt     or     retransfer 

(Case  Note)  '^'»- 

Taklng  stock   as  pledge   from    cor- 
poration   (Case  Note)  -"»•*; 
Does  statutory  liability  of  stockholders 
for  debts  of   corporation   include    In- 
terest   thereon    (Case    Note)                        4i'h 
Actions  by  creditors  against  stock- 
holders   generally    (Case    Note)        428 
Right  to  interest  as  against  the  la- 
solvent  estate  of  the  corporation 
(Case   Note)                                             43'» 
Right    to    interest    in    addition    to 
statutory    liability    (Case    Not«M      4:a 
Reasonableness  of  regulation  of  public 
service  corporation  requiring  payment 
of  rentals  In  advance    (Case  Note)         6'C 
Report  of   meeting  of  private  corpora- 
tion   as    subject    of    privilege    (Case 
Note)                                                                   St;2 
(^on tract  for  sale  of  corporate  stock  as 
one    for    sale   of   goods,    etc..    within 
statute  of  frauds   (Case  Note)                   874 

Corpse. 

Mental  angiiish  us  element  of  damages  in 
action  for  breach  of  contract  relative 
to   (Case  Note)  564 

Right  to  recover  for  mental  anguish 
consequent  upon  failure  of  telegraph 
company  to  transmit  money  to  pre- 
pare  corpse   for    burial    (Case   Note)      575 

Corpus  delicti. 

In  false  pretenses   (Case  Note)  443 

• 

Cotenants. 

Laches  as  affecting  the  right  of  one  co- 
tenant  to  l)eneflt  of  purchase  of  out- 
standing title  by  another  (Case  Note)     r.2«> 

Right  of  one  cotenant  to  purchase  the 
property  in  his  own  right  at  a  sale 
under  an  encumbrance  created  by  one 
through  whom  the  cotenants  derive 
title   (Case  Note)  501 

Counties. 

liight  to  surrender  valid  claim  upon 
partial  payment  thereof  (Case  Note)     320 

Courts. 

Jurisdiction  to  determine  the  rights  of 
private  parties  in  interstate  streams 
(Case   Note)  535 

Credit. 

Guaranty  of,  see  (iCarantt. 

Criminal   la^v. 

Various     particular     crimes,     see     Em- 
bezzlement ;    Homicide. 
Defenses   in    homicide,    see   Homicide. 
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Instructions  lo  criminal  case,  see 
Trial. 

'Corpus  delicti  in  false  pretenses  (Case 
Note) 

I^iability  of  officer  who  turns  over  ar- 
ticles taken  from  prisoner  to  a  third 
person  in  recognition  of  the  latter's 
adverse  claim   (Case  Note) 

<'onvlction  or  commission  of  crime  or 
misconduct  by  attorney  in  another 
state  as  ground  for  disbarment  (Case 
Note) 

Power  to  commit  after  expiration  of 
term  of  sentence   (Case  Note)  1041 

Rl};ht  of  private  person  to  exhibit  crim- 
inal information  In  court  of  record 
(Case  Note)  1050 


443 


883 


892 


Chattel     mortgage 

MuKTGAGE. 


on,     see    Chattel 


Oniitoin. 

To  pay  certain  class  of  losses  as  affect- 
ing liability  of  Insurer  for  such  a  loss 
not  covered  by  the  policy  (CasoNote)      421 

Kffect  of  custom  giving  Are  apparatus 
right  of  way  over  street  cars  (Case 
Note)  626 

Dama«es. 

Right  in  action  on  bond  to  recover  in- 
terest when  the  total  sum  is  thereby 
made  to  exceed  the  penalty  (Case 
Note).  84 

Illements  of  damages  recoverable  by 
child  for  death  of  knother  (Case 
Note)  128 

Measure  of  damages  for  breach  of  con- 
tract preventing  operation  of  Indtis- 
trial  business  in  contemplation,  but 
not  established  or  In  actual  operation 
(Case    Note)  155 

Necessity  and  degree  of  relationship  es- 
sential to  recover  for  mental  anguish 
for  failure  to  deliver  telegram  an- 
nouncing death  or  illness  (Case 
Note)  374 

What  evidence  admissible  to  show  men- 
tal anguish    (Case  Note)  409 

Right  of  person  not  mentioned  in  tele- 
gram, and  whose  Interest  is  not  com- 
municated to  the  company,  to  recover 
for   mental   anguish    (Case  Note)  475 

Right  to  recover  for  mental  suffering  on 
account  of  another's  mental  or  physi- 
cal   suffering    (Case    Note)  500 

Montal  anguish  as  element  of  damages 
in  action  for  breach  of  contract  re- 
lative to  corpse   (Case  Note)  564 

Right  to  recover  for  mental  anguish 
consequent  upon  failure  of  telegraph 
company  to  transmit  money  to  pre- 
pare corpse  for  burial    (Case  Note)        575 

Right  of  husband  or  wife  at  common 
law  to  recover  for  loss  of  services 
or  consortium  against  person  negli- 
gently causing  death  of  spouse  (Case 
Note)  633 

Allowance  for  physician's  services  in 
action  for  personal  Injuries  without 
•  vidence  of  the  value  thereof  (Case 
Note)  920 

I9L.R.A.(N.S.) 
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Measure  of  damages  for  breach  of  con- 
tract to  furnish  water  for  irrigation 
(Case  Note) 

Personal  wrong  as  aggravation  of  dam- 
ages for  trespass  on  realty  (Case 
Note) 

Dead  bodies. 

See  Corpse. 

Death. 

Measure  of  damages  for  causing,  see 
Damages. 


Deed. 

Admissibility  of  record,  or  copy  of  rec- 
ord, of,  see  EviDExpE. 

May  deed  of  real  property  executed 
by  an  incompetent  not  judicially  de- 
clared such  be  avoided  in  an  action 
at  law    (Case   Note)  401 

Defenses. 

To  civil  actions,  see  Action  or  Suit. 

Delen:atlon  of  po^ver. 

See  Coxstitutioxal  Law. 

Deseent  and  distribution. 

Is  surplus  realised  on  foreclosure  sale 
of  real  estate  after  mortgagor's  death 
to  be  deemed  real  or  personal  proper- 
ty (CUse  Note)  72:? 

Destruction. 

Of  buildings,  see  Buildixos. 
Of   property   sold  before  ascertainment 
of  price,  see  Sale. 

Disbarment. 

Of  attorney,  see  Attorxeys. 

Discontinnance. 

See  also  Dismissal  ob  Discoxtixi'axcb. 
Of  line  by  street  railway  company,  see 
Street  Railways. 

Discrimination. 

See  Constitutional  Law. 


Dismissal   or   discontinuance. 

Discontinuance  of  proceedings  by  man- 
damus to  restore  to  office  one  who 
has  been  illegally  removed  (Subject 
Note) 

Right  to  dismiss  or  withdraw  proceed- 
ings to  probate  or  contest  a  will  or 
Issues   thereunder    (Case    Note) 


83 


121 


Disqnallllcation. 

Of  judge,  see  Judges. 

DoffS. 

See  Animals. 

Domlcil. 

Of  voter,  see  Elections. 

Dralnav^  district. 

Liability    of,    for   flooding    land    (Case 
Note) 


091 
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Driver. 

Negligence  of,  see  Neoligbncb. 

Basements. 

Effect  of  destruction  of  building  to 
terminate  adjoining  owner's  easement 
of   support    (Case   Note) 
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Blections. 

Does  "residence,'*  as  ^  qualification  of 
voters,  mean  "domlcll"    (Case   Note)     759 

Blectrlcltr* 

Generation  of,  for  sale  to  public  for 
purposes  of  power  as  a  public  pur- 
pose  (Case  Note)  725 

BmbesBlemen  t. 

Does  wrongful  appropriation  of  money 
received  through  mistake  constitute 
embezzlement   (Case  Note)  371 

Bmerarency. 

Acts  in  emergency  as  contributory  neg- 
ligence, see  Nbolioence. 

Biplnent   domain. 

Eminent  domain ;  generation  of  elec- 
tricity for  sale  to  public  for  the  pur- 
poses of  power  as  a  public  purpose 
(Case    Note)  725 

Emplor«^«« 

See  Mastkr  and  Servant. 

Bmployer's  liability  act* 

See  Master  and  Servant. 

Entireties. 

Estates  by,  see  IIfsband  and  Wife. 

B«altable   conversion. 

Doctrine  of,  in  relation  to  succession 
tax    ((^ase  Note)  290 

Bqnltable  mortaraare. 

See  MoRTUAQE. 

Bqnltr* 

Right,  upon  failure  to  establish  ground 

of    equitable    jurisdiction,    to    obtain 

in  a  suit  in  equity  relief  that  might 

be  obtnlned  at  law    (Case   Note)  1064 

Where      pleadings      are      defective 

(Case  Note)  1063 

What  proof  fails  to  establish  case 

(Case   Note)  1066 

In  case  of  uncertainly  (Case  Note)    1071 
In  case  of  laches  (Case  Note)  1072 

Effect   of   statute  of  frauds    (Case 

Note)  1072 

What   claim    Is    found    wanting   in 

equity   (Case  Note)  1072 

Failure  to  establish  ground  of  Ju- 
risdiction (Case  Note)  107:? 
Instances  In  which  secondary  relief 

has  been   granted    (Case   Note)      1074 
Existence      for      other      equitable 

ground   for    relief    (Case   Note)      1075 
Effect  of  (^ode  provisions  generally 
((^ase  Note)  1075 

19L.R.A.(N.S.) 


Case  warranting  relief  on  logal 
cause  of  action  (Case  Note)  lOTd 

Rule  that  pleadings  mast  disclose 
legal  cause  of  action  (Case  Note*   1077 

Instance  in  which  relief  obtainable 
at  law  has  been  denied  (Case 
Note)  lOTS 

Estates  br  entireties. 

See  Husband  and  Wife. 

Evidence. 

Right  of  court  to  caution  jury  as  to 
believing  testimony  of  accused  in  his 
own  behalf  (Subject  Note)  ^OX 

Instructing  Jury  as  to  corroboration  of 
testimony  of  accused   (Subject  Note)      ^12 

Admissibility  of  parol  evidence  to  vary 
the  liability  of  an  irregular  party 
to  a  bill  or  note  from  that  declared 
by  the  negotiable  instruments  act 
(Case  Note)  136 

Right  of  pedestrian  to  rely  upon  pre- 
sumption of  exercise  of  due  care  by 
one  driving  in  street  (Case  Note)  164> 

What  evidence  admissible  to  show  men- 
tal anguish   (Case  Note)  4iK» 

Admissbllity  of  record,  or  copy  of  rec- 
ord,   of   deed,    to    prove   deed    under 
•which  party  offering  It  claims   (Case 
Note)  4:;S 

In  absence  of  statutory  regulations 

(Case  Note)  43s 

W^hen   regulated  by   statute    (Case 

Note)  44i> 

Of  corpus  delicti  In  false  pretenses 
(Case  Note)  44:i 

Admissibility  of  extrinsic  evidence  for 
the  purpose  of  charging  property 
with  payment  of  legacies  or  debts 
where  the  will  is  silent  on  that  point 
(Case  Note)  457 

•  Burden  of  proving  self-defense  by  pre- 
ponderance of  evidence  on  prosecu- 
tion for  homicide  (Case  Note)  49- 

Judicial  notice  of  Intoxicating  character 
of  mixed  drink    (Case  Note)  84S 

Allowance  for  physician's  services  in 
action  for  personal  injuries  without 
evidence  of  the  value  thereof  (Case 
Note)  920 

Right  to  show  parol  warranty  in  con- 
nection with  a  contract  of  sale  of 
personalty    (Case   Note)  1183 

ExcaTatlon. 

Servant's  assumption  of  risk  as  to,  see 

Master  and  Servant. 
As  attractive  nuisance,  see  Necligexce. 

Bxecntors   and   administrators. 

Effect  of  failure  to  present  claim  with- 
in the  time  allowed  by  the  administra- 
tion statute  of  the  dorolcll  as  a  bar 
to  Its  allowance  In  the  state  of  the 
ancillary  administration,  or  virf 
rcnta  (Case  Note)  653 

Is  surplus  realized  on  foreclosure  sale 
of  real  estate  after  mortgagor's  death 
to  be  deemed  real  or  personal  proper- 
ty  (Case  Note)  723 
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Baci^losloBS  and  «zplosWes. 

Servant's  assumption  of  risk  from  un- 
exp€K;ted  explosions,  see  Master  and 
Sebtant. 

As    attractive  nuisance,  see  Nkgligencb. 

Baci^reii*  companle*. 

Statute  requlrinsr  express  companies  to 
make  free  del  Iyer  ies  in  certain  cities, 
as  interference  with  interstate  com- 
merce   (Case  Note)  94 


Patriae  pretenses. 

Corpus  delicti  in  (Case  Note) 


443 


PtmAera. 

Rights  inter  «e  of  joint  finders  of  lost 
property  (Case  Note)  1201 


Vfre  department. 

LdablUty  of  street  railway  company  for 
Injuries  caused  by  collision  with  fire 
apparatus   (Case  Note) 


V*loodlnar. 

L.Ubllity  for,  see  Waters. 

S*orce. 

Right  to  employ  force  in  retaking  prop- 
erty sold   conditionally    (Case   Note) 


623 
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F*orecloanre. 

Of  mortgage,  see  Mortqaob. 

PrAuda,   atatnte  of. 

See  Contracts. 

Fotnre  eropa. 

Chattel  mortgage  on,  see  Chattel 
Mortqaob. 

GAinlillnv* 

See  Gam  I  NO. 

GAmlnv* 

Effect  of  understanding  that  the  loser 
is  to  pay  for  game  to  bring  it  within 
statutes  against  gambling  (Case 
Note)  *  913 

Garnlalinient. 

Garnishment  In  favor  of  garnishee,  as 
ret   judicata    (Case   Note)  604 

Gaa. 

Right  of  abutting  owner  to  mak^  gas 
connections  in  street,  see  Highways. 

Good  will. 

Sale  of  business  and  good  will  as  a 
limitation  upon  vendor's  right  to  en- 
gage in  competing  business  (Case 
Note)  762 

Right   to   use   similar   name    (Case 

Note)  765 

Bale  under  mortgage  or  bankruptcy 

proceedings  (Case  Note)  765 

Vendor's  right  to  hold  himself  out 
as  successor  of  business  sold 
(Case   Note)  766 

Vendor's  right  to  solicit  custom 
from  patrons  of  business  sold 
(Case  Note)  767 

19L.R.A.(X.S.) 


Effect  on  right  of  individual  partners  of 
sale  by  firm  of  good  will  of  business 
with  or  without  an  agreement  not 
to  engage  in  the  same  business  (Case 
Note)  •     769' 

Gravel   plH. 

Servant's  assumption  of  risk  as  to  ex- 
cavations in,  see  Master  and  Serv- 
ant. 

Gnarantr- 

Does  guaranty  of  credit  extended  for 
price  of  goods  sold  cover  sales  to 
successor  (Case  Note)  001 


Hatch    ^rays. 

In  sidewalk,  see  Highways. 

Ha^v  leers. 

License  tax  on,  see  License. 

HIarhwaya. 

Contributory  negligence  of  person  In- 
jured In  highway  otherwise  than  by 
defects   therein,   see   NsaLinENCR. 

Liability   of   municipal   corporation    for 
permitting  obstruction    to   be   placed 
in    street    (Subject    Note) 
I.  Scope 

II.  Right  to  permit   obstruction ;   gen- 
eral rules 

III.  Uses  permitted  to  abutting  owners 

a.  Generally 

b.  For  deposit  of  building  materi- 

al 

c.  For  water,  gas,  and  sewer  con- 

nections 

d.  For  construction  of  sidewalks 

e.  For    area    ways,    hatch    ways, 

coal    holes,    etc. 

f.  Signs   and    other  objects   over- 

hanging or  liable  to  fall 

IV.  Use  permitted  for  business  and  gen- 

eral   purposes 
V.  Use   by    street    railway 
VI.  Permitting  acts  in  street  which  ob- 
struct traffic 
VII.  Knowledge  or  notice  of  obstruction 
VIII.  Effect     of    contributory    negligence 
IX.  Conclusion      • 

Attractive  nuisances  In  (Subject  Note) 
State  as  proper  party  to  maintain  bill 
to  enjoin  a  public  nuisance  in  a  city 
street  (Case  Note) 

Homicide. 

Applicability  of  rule  of  reasonable  doubt 
to  self-defense  in  homicide  (Case 
Note) 

'  Rule  that  reasonable  doubt  of  self- 
detense  Is  sufficient  (Case  Note) 
Rule  that  the  burden  of  proof  Is 
upon  defendant  to  show  self-de- 
fense by  a  preponderance  of  evi- 
dence (Case  Note) 
Rule  that  Jury  must  be  satisfied  of 

the  self-defense  (Case  Note) 
Self-defense  when  shown  by  evi- 
dence of  prosecution  (Case  Note) 
Duty  of  state  affirmatively  to  prove 
that  killing  was  not  In  self-de- 
fense  (Case  Note) 
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512 
515 

516 

Sir 

519 
521 

523 
523 
525 
525 
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483 


485 


492- 


404 


497 
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£[nsband  and  -wvlte. 

Effect  of  husband's  own  adultery  to  pre- 
vent him  from  relylnfp  on  wife's  adul- 
tery as  a  defense  to  an  action  for 
support    (Case    Note)  468 

Liability  of  married  woman  for  the  use 
and  safety  of  premises  owned#f)y  her 
(Case  Note)  531 

Right  of  husband  and  wife  at  common 
law  to  recover  for  loss  of  services 
or  consortium  aj^ainst  person  negli- 
gently causing  death  of  spouse  (Case 
Note)  633 

Construction  and  effect  of  provisions  re- 
quiring prosecutions  for  adultery  to 
be  upon  complaint  of  husband  or 
wife   (Case  Note)  786 

Publication  of  process  against  married 
woman  in  her  maiden  name  (Case 
Note )  984 

Respective  rights  of  husband  and  wife 
to  the  income  or  products  from  an  es- 
tate held  by  the  entirety  (Case  Note)    1037 

*Ice. 

Servant's  assumption  of  risk  from  fail- 
ure to  remove,  see  Master  and  Seuv- 

ANT. 

Impairment  of   obliaratlons. 

See  Constitutional  Law. 

Imputed  nesltsence. 

See  Nkgligence. 

Incompetent   peraonn. 

May  deed  of  real  property  executed 
by  nn  incompetent  not  judicially  de- 
clared such  be  avoided  in  action  at 
law    (Case   Note)  461 

Indictment,      information,      and      com- 
plaint. 

Right  of  private  person  to  exhibit  crim- 
inal information  in  court  of  record 
(Case  Note)  1030 

Infanta. 

Negligence  toward,  see  Negligence. 

Duty  of  children  when  coosslng  or  trav- 
eling public  street  to  avoid  passing 
teams   (Case  Note)  161 

Information. 

See  Indictment,  etc. 

Inheritance  tax. 

See   Taxes. 

Injunction. 

State  as  proper  party  to  maintain 
bill  to  abate  or  enjoin  a  public  nui- 
sance in  a  city  street   (Case  Note)       1173 

Insane  peraons. 

See  Incompetent  Persons.     * 

Inaolvency. 

As  to  assignment  for  benefit  of  credit- 
ors, see  Assignment  por  Creditors. 
As  to  receivers,  see  Receivers. 
19L.R.A.(N.S.) 


Right  to  return  of  premiums  on  ad- 
judication of  insolvency  of  insurer 
(Case  Note)  639 

Inatrnctlona. 

See  Trial. 

Inaarable   latereat. 

See    iNSl'RANCE. 


What  reference  in  policy  to  application 
will  make  it  part  of  policy  iCase 
Note) 

Failure  to  attach  copy  of  application  to 
policy  as  affecting  right  of  insurer  to 
rely  on  representations  or  warranties 
incorporated  in  the  policy  Itself  (Case 
Note  1 

Insurable  interest  of  adult  child  in  life 
of  parent    (Case  Note) 

Custom  to  pay  certain  class  of  losses 
as  affecting  liability  of  insurer  for 
•such  a  loss  not  covered  by  the  policy 
(Case   Note) 

Right  to  return  of  premiums  on  adjudi- 
cation of  insolvency  of  Insurer  (Case 
Note ) 

t^ffect  of  appointment  of  receiver  for 
insured  on  Are  insurance  (Case  Xotei 

Rffect  of  legislation  limiting  cost  of 
new  insurance  on  existing  contracts 
with  agents   (Case  Note) 

Rupture  of  blood  vessel  as  an  accident 
within  accident  insurance  policy 
(Case  Note) 


SS 
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2.13 


421 
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946 


1206 


Intereat. 

In  addition  to  penalty  in  bond,  see 
Bonds. 

Does  statutory  liability  of  stockholders 
for  debts  of  corporation  include 
interest   thereon    (Case   Note)  428 

Interatate  commerce. 

See  Commerce. 


Intoxicating  Uqnora. 

Who  is  entitled  to  Invoke  certiorari  to 
review  a  decree  or  order  affecting  the 
sale  of  Intoxicating  liquors  (Case 
Note) 

Judicial  notice  of  intoxicating  character 
of  mixed  drink  (Case  Note) 

Effect  upon  lease  of  property  for  saloon 
of  passage  of  prohibitory  laws  during 
the  term    (Case   Note) 


610 


S48 


964 


Irrigation. 

See  Waters. 

Joint  credltora  and  debtora. 

Effect,  in  release  of  one  Joint  tort  feas- 
or, of  reservation  of  right  as  against 
others    (Case   Note) 


618 


Joint    Undera. 

Of  lost  property. 
Note) 


rights  Infer  se  (Case 


1201 


Joint  tort  feaaora. 

See  Joint  Creditors   and  Debtors. 
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Delegation  of  power  to,  see  Constitu- 
tional I^w. 

Political  afflllations  as  ground  for  dis- 
qualification of  judge   (Case  Note)  602 

May  judges  of  municipal  or  police 
courts  be  vested  or  burdened  with 
powers  or  duties  of  a  nonjudicial 
character  (Case  Note)  615 

Jndj^rmeiit. 

UIght  of  town,  county,  or  municipality 
to  compromise  valid  judgment  on  par- 
tial payment  thereof   (Case  Note)  320 

Judgment  in  favor  of  garnishee  as  re« 
judicata  (Case  Note)  604 

Judicial  notice. 

See  Evidence. 

Judicial  sale. 

Uight  of  one  cotenant  to  purchase  the 
property  In  his  own  right  at  a  sale 
under  an  encumbrance  created  by  one 
through  whom  the  cotenants  derive 
title   (Case  Note)  691 

Right  of  assignor  to  complain  of  sale 
made  by  assignee  of  creditors  (Case 
Note)  082 

Jarladictlon. 

Of  courts,  see  Courts. 

JarlMdlctional  amount. 

On  appeal,  see  Appeal  and  Bbbob. 

Jarr* 

Treating  Jurors  as  ground  for  new  trial 
or   reversal    (Case  Note)  733 

Laborer*. 

Lien  of,  see  Liens. 

Laches. 

See  Limitation  or  Actions. 

Landlord   and    tenant. 

Is  landlord's  negligence  in  relation  to 
premises  imputable  to  tenant,  or 
vice  versa,  so  as  to  prevent  a  recov- 
ery from  a  negligent  third  person 
(Case  Note)      .  408 

EfToct  of  landlord's  knowledge  that  ten- 
ant intends  to  use  promises  in  vio- 
lation of  law    (Cose  Note)  662 

Effoct  upon  lease  of  property  for  saloon 
of  passage  of  prohibitory  laws  during 
the  term    (Case   Note)  964 

Last  clear  chance. 

See  Negligence. 

Lease. 

See  Ijlndlobd  and  Tenant. 

Libel  and  slander. 

Report  of  meeting  of  private  corpora- 
tion as  subject  of  privilege  (Case 
Note)  862 


19L.R.A.(N.S.) 


License. 

License  or  occupation  tax  on  hawkers 
and  peddlers,  and  persons  engaged  In 
soliciting  orders  by  sample  or  other- 
wise, as  a  violation  of  the  commerce 
clause   (Case  Note)  207 

Revocabillty  of  license  to  maintain  bur- 
den on  land  after  licensee  liad  In- 
curred expense    (Case  Note)  700 

Liens. 

Who  is  a  "farm"  or  "agricultural"  la- 
borer within  statute  giving  Hen  (Case 
Note)  1080 

Liirhts. 

Power  to  compel  railroad  companies  to 
light  their  tracks  In  cities  (Case 
Note)  658 

Limitation  of  actions. 

Limitation  of  time  to  present  claim 
against  decedent's  estate,  see  Execu- 
tors  AND  ADMINISTRATOBS. 

Effect  of  specific  application  of  payment 
to  last  Item  of  open  account  upon  the 
statute  of  limitations   (Case  Note)         126 

Laches  as  affecting  the  right  of  one 
cotenant  to  benefit  of  purchase  of 
outstanalng  title  by  another  (Case 
Note)  626 

Limitation  of  liabilitr^ 

Of  carrier,  see  Cabbibbs. 

Lost  property. 

Rights  inter  ae  of  Joint  finders  of  (Case 
Note)  1201 

Lnmber. 

As  attractive  nuisance,  see  Negligbnci. 

Machinery. 

As  attractive  nuisance,  see  NoGLiaBNCB. 

Malice. 

Deiinition  of  **malice"  as  a  requisite  of 
the  offense  of  malicious  mischief 
(Case  Note)       .  278 

Malictons    mischief. 

Definition  of  "malice"  as  a  requisite  of 
the  offense  of  malicious  mischief f 
(Case  Note)  273 

Mandamus. 

To  restore  to  office  one  who  has  been  i* 

legally  removed  (Subject  Note)  40 

Manufacturers. 

Liability  of.  for  Injury  from  defects 
in  article  sold,  see  Negligence. 

Ma  rr  lave. 

Release  of  promise  to  marry  as  consid- 
eration for  contract   (Case  Note)  656 

Married   women. 

See  Husband  and  Wivb. 
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Ma 

iter  and  serrant. 

Servant's     assumption     of     risk 

from 

chanfi:In}?    condition    of    the    working 

place  during  progress  of  work 

(Sub- 

ject  Note) 

340 

I. 

Introductory   • 

840 

II. 

Work   of  construction  or  demolition 

a.  In  general 

342 

b.  Railroads 

844 

c.  Buildings 

346 

III. 

Excavations 

a.  In  general 

350 

b.  Mines 

352 

c.  Quarries 

856 

d.  Gravel  pits 

357 

e.  Sewers,    trenches,    tunnels. 

etc. 

358 

f.  Unexpected   explosions 

360 

IV. 

Repair  work 

362 

V. 

Completed  working  place 

n.  In  general 

368 

b.  Removal  of  snow  and  Ice 

365 

VI. 

Illustrative  cases — obvious  riska 

367 

Failure  to  reduce  to  writing  orders  gov- 
erning the  running  of  trains  or  cars 
(Case   Note)  239 

Master's  liability  for  injuries  sustained 

*  by  servant  from  falling  over  nail 
or  bolt  projecting  from  floor  (Case 
Note)  242 

Civil  liability  for  inducing  discharge 
of  servant  (Case  Note)  561 

Servant's  asumption  of  risk  of  the  mas- 
ter's broach  of  a  statutory  duty  (Case 
Note)  640 

Employee  of  railroad  or  street  railway 
as  a  passenger  while  being  carried  to 
or  from  work  (Case  Note)  717 

What  couBtitutes  a  defect  in  the  "ways** 
of  a  railroad  company  within  the  em- 
ployers* liability  act  (Case  Note)  738 

Duty  to  warn  servant  engaged  in  blast- 
ing of  dangers  therefrom  (Case  Note)     007 

Mental  aairaliili. 

As  element  of  damages,  see  Damacks. 
What     evidence     admissible     to     show 
(Case   Note)  '  409 

MIneii. 

Servant's  assumption  of  risk  as  to  ex- 
cavations in,  see  Master  and  Serv- 
ant. 

Mistake. 

Does  wrongful  appropriation  of  money 
rccolvod  through  mistake  constitute 
embezzlement    (Case    Note)  371 

Money. 

Public  money,  see  Public  Monbt. 

Mortiraare. 

Chattel  mortgage,  see  Chattel  Mort- 
gage:. 

Equitable  mortgage  by  deposit  of  title 
deeds  (Cnse  Note)  206 

Deposit  accompanied  by  oral  agreement 
to   give   legal   mortgage    (Case   Note)      211 

Deposit  accompanied  by  written  agree- 
ment  ((^ase  Note)  212 
19L.R.A.(N.S.) 


Is  surplus  realized  upon  foreclosure  sale 
of  real  estate  after  mortgngor's  death 
to  bo  deemed  real  or  personal  prop- 
erty (Case  Note) 
Right  of  mortgagor  to  engage  In  com- 
peting business  after  sale  of  business 
and  good  will  on  foreclosure  (Case 
Note) 

Mnnlclpal   corporations. 

Liability  for  Injuries  by  defects  or  ob- 
struction  in  streets,  see  Highways. 
Appointment   of   officers    of,    see    Ofpi- 

CBRS. 

Is  power  conferred  upon  a  monlctpality 
to  provide  waterworks  limited  to  the 
establishment    of   a    municipal    i>Iant 
(Case  Note) 
Right   to  surrender  valid  claim  opon  a 
partial  payment  thereof  (Case  Note) 
Judgments    (Case  Note) 
Compromise  of  claims  not  reduced 
to   Judgment    (Case   Note) 
Liability  of  municipality  for  nogli;;ence 
of  bridge  tender  (Case  Note) 

Mnnieipal    eonrt*. 

May  Judges  of,  be  vested  or  burdened 
with  powers  or  duties  of  a  Judicial 
character  (Case  Note) 


785 


183 


3Jt» 


1178 


613 


Mntnalltr- 

Of  contract, 


see  Contracts. 


Name. 

Publication  of  process  against  married 
woman  in  her  maiden  name  (Caae 
Note)  9S4 

NeflTllffence. 

Of  person  maintaining  place  of  amuse- 
ment, see  Ami'»rment». 

Of  bank  in  paying  checks,  see  Banks. 

Of  carrier,  shipper,  or  passenger,  see 
Carrif.rs. 

In  regard  to  repairs  of,  or  obstructions 
in,  street,  see  High  ways. 

Of  master  or  servant,  see  Master  and 
Servant. 

Municipal  liability  for,  see  Highw^atb; 
Mi'NicirAL  Corporations. 

Of  railroad  company,  see  Railroads. 

Of  street  railway  company,  see  Street 
Railways. 

Attractive  nuisance    (Subject  Note)          109-* 

I.  Introduction  1005 

IL  Origin  of  the  doctrine  1100 

III.  Basis  of  liability 

a.  Intentional  injuries  11<>7 

b.  Implied  invitation  llio 

c.  Child  not  regarded  as  trespasser  1 114 

d.  Sic   utere   tuo    ut   alienum    non 

Itrdas  1115 

e.  Circumstances     showing     negli- 

gence 1115 

IV.  Extent  of  application 

a.  Attraction   on   private  premises 

1.  Dangerous    things    In    gen- 

eral lUM 

2.  Explosives  1127 
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IV.    a — continued. 

3.  Lumber,    building   material, 

etc.  1120 

4.  Dangerous    machinery    and 

appliances 

(a)  In  general  1130 

(b)  Standing  railroad  cars  1136 

(c)  Moving  cars   and  ve- 

hicles 1139 

5.  Dangerous  places 

(a)  In   general  1140 

(b)  Ponds,  reservoirs,  wa- 

ter  ways,   etc.  1143 

(c)  Railroad    tracks    and 

structures  1150 

(d)  Excavations  1152 

b.  Attractions    in    highway  1154 

c.  Unattractive  thing  in  attractive 

place  1162 

d.  Degree  of  care  1163 

e.  Proximnte  cause  1165 

f.  Age  limit  for  application  of  doc- 

trine 1165 

Duty   of   pedestrian    when   crossing   or 
traveling  public  street  to  avoid  pass- 
ing teams  (Case  Note)  161 
Children    (Case  Note)                             161 
Person  of  impaired  faculties  (Case 

Note)  163 

Duty  to  look  and  listen  (Case  Note)     163 
Failure  to  discover  approaching  ve- 
hicle  (Case  Note)  163 
Where  approaching  vehicle  is  seen 

(Case  Note)  105 

Articles     projecting     or     dragging 

from  vehicle   (Case  Note)  165 

Acts  in  emergency  (Case  Note)  165 

Vehicles  approaching  from   behind 

(Case  Note)  165 

Reliance  upon  presumption  of  exer- 
cise of  due  care  by  driver  (Case 
Note)  166 

Subsequent  negligence  of  driver 
(Case  Note)  166 

Standing    on    driven    vehicle    as   negli- 
gence  (Case  Note)  223 
Doctrine    of    last    clear    chance    (Case 

Note)  446 

Is  the  landlord's  negligence  In  relation 
to  the  premises  imputable  to  the  ten- 
ant, or  vice  versa,  so  as  to  prevent 
a  recovery  from  a  negligent  third  per- 
son (Case  Note)  498 
Liability  of  married  woman  for  use  and 
safety  of  premises  owned  by  her 
(Case  Note)  53 1 
Imputing   negligence    of   driver   of   flre 

apparatus  to  fireman    (Case  Note)         620 
Liability    of   manufacturer,    packer,    or 
vendor  to  persons  not  in  privity  of 
contract,  for  Injury   from  defects  in 
article  sold  (Case  Note)  023 


Hevotfable   papers. 

Se*»  Bills  and  Notbs. 

Hevroea. 

See  Civil  Rights. 
19L.R.A.(N.S.) 


New  trial. 

Treating  Jurors  as  ground  for  new  trial 
or  reversal   (Case  Note) 

Treat   by   party    (Case   Note) 
Treat  by  attorney    (Case  Note) 
Treating     by     persons     interested 

(Case  Note) 
Treat  by  witness  after  verdict  ren- 
dered  (Case  Note) 

Nonresident. 

Succession  tax  on  property  belonging  to 
estate  of,  see  Taxes. 

Notlee. 

Necessity  of  notice  of  appointment  of 
umpire  or  third  arbiti-ator  and  of 
proceedings  before  him    (Case  Note) 

Nuisance. 

Attractive  nuisances    (Subject  Note) 

Occupations. 

Tax  on,  see  Licensb. 

Officers. 

As  to  Judges,  see  Judges. 

Mandamus  to  restore  to  office  one  who 
has  been  illegally  removed  (Subject 
Note) 

I.  Scope  of  note 
IT.  The  right  to  a  mandamus 
IIL  Immunity  of  the  heads  of  the  state 
IV.  When   mandamus    lies   to   reinstate 

ousted  officer 
V.  When  office  is  occupied  under  claim 

of  right 
VI.  Basic    requirements 

a.  Clear  legal  right  to  office 

b.  Undisputed  facts 

c.  Lack  of  other  adequate  remedy 

d.  Diligence 
VII.  The  power  of  amotion 

a.  In  cases  of  unrestrained  discre- 
tion 

b.  Under  statutory  restriction 
Removals  for  cause 

a.  After  trial  upon  charges 

b.  Adequnte  causes 

1.  Failure  to  qualify 

2.  Desertion 
8.  Resignation 

4.  Causes  Involving  moral  tur- 
pitude 

5.  Unfitness,       unfaithfulness, 
and  incompetency 

6.  Original  ineligibility 

c.  Abolition  of  the  office 

d.  Insufficient  causes 
IX.  Arbitrary    removals   without   cause 

X.  Depositions  without  removal 

a.  Suspensions 

b.  Retirements  on   pension  • 

c.  Transfers 

d.  Uoductions  in  rank 
When  term  of  office  has  expired 
Necessity  of  public  Interest 

XIII.  Questions  of  practice 

a.  Parties 

b.  Additional  relief 

c  Conditional  allowance  of  writ 


733 
733 
735 

736 

737 


606 


1094 


vin. 


XL 
XIL 


49 
50 
50 
52 

53 

57 

62 
64 
64 
66 


68 
70 

72 

73 
74 
74 

74 

75 
75 
76 

77 
78 

7J) 
80 
80 
80 
80 
81 

82 
83 
83 


INDEX  TO  NOTES. 


83 
83 
83 


579 


]236 

XIII. — continued. 

d.  Abatement 

e.  Discontinuance 
XIV.  Conclusion 

May   appointment  of  municipal  offlccrs 
be  constitutionally  delegated  to  courts 
•  or  Judges  thereof   (Case  Note) 

Liability  of  officer  who  turns  over  arti- 
cles taken  from  prisoner  to  a  third 
person  in  recognition  of  the  latter'a 
adverse  claim   (Case  Note)     .  833 

Open  accovnt. 

Running  of  limitations  upon,  see  Liui- 
TATioN  OF  Actions. 

Packer. 

Liablliy  of,  for  injury  from  defects  In 
article  sold,  see  Nboliobncib. 

Parent  and   eblld. 

Elements  of  damages  recoverable  by 
child  for  death  of  mother  (Case  Note)     128 

Insurable  interest  of  adult  child  in  life 
of  parent  (Case  Note)  238 

Parol  evidence* 

See  EyiDBNCB. 

Partial  payment.  , 

Right  of  town,  county,  or  municipality 
to  surrender  valid  claim  on  partial 
payment  thereof   (Case  Note)  320 

Parties. 

Who  may  maintain  action  against  tele- 
graph company,  see  Telegraphs. 

To  mandamus  to  restore  to  office  one 
Illegally  removed  (Subject  Note)  82 

State  as  proper  party  to  maintain  a 
bill  to  abate  or  enjoin  a  public  nui- 
sance in  a  city  street  (Case  Note)       1173 

Partneralilp. 

Effect  on  right  of  individual  partners 
of  sale  by  Arm  of  good  will  of  busi- 
ness with  or  without  an  agreement 
not  to  re-engage  in  the  same  business 
(Case  Note)    .  760 

Payment. 

Recovery  bock  of,  see  Assumpsit. 

Effect  of  specific  application  of  payment 
to  last  item  of  open  account  upon 
statute  of  limitations  (Case  Note)  130 

Right  of  town,  county,  or  municipality 
to  surrender  valid  claim  upon  a  par- 
tial payment  thereof  (Case  Note)  320 

Agent's  authority  as  to  accepting  pay- 
ment  (Case  Note)  324 

Peddlers. 

License  tax  on,  see  License. 

Pedestrians. 

Negligence  of.  see  Negliobncb. 

Pension. 

Retirement  from  office  on,  see  Officsbs. 
19L.R.A.(N.S.) 


Personal  injnries. 

Measure  of  damages  for,  see  Damagbb. 

Physicians. 

Allowance  for  physician's  services  in 
action  for  personal  injuries  without 
evidence  of  the  value  thereof  (Case 
Note)  820 

Pleadlnir. 

Necessity  in  complaint  for  speciflc  per- 
formance of  alleging  adequacy  of  con- 
sideration for  contract  sought  to  be 
enforced   (Case  Note)  ^'^^ 

Right  to  obtain.  In  suit  in  equity,  relief 
that  might  be  obtained  at  law  (Case 
Note)  10« 

Right  to  obtain  in  suit  in  equity  relief 
that  might  be  obtained  at  law  where 
equitable  Jurisdiction  is  not  esUb- 
lished  because  of  defectiveness  of 
pleadings    (Case  Note)  1065 

Necessity  that  pleadings  disclose  legal 
cause  of  action  to  entitle  one  to  re- 
lief in  equity  that  might  be  obtained 
at  law  on  failure  to  establish  ground 
of  equitable  Jurisdiction  (Case  Note)  1077 

Pledgee. 

Liability  of  pledgee  of  stock  as  a  share- 
holder (Case  Note)  24^ 

Police  courts. 

May  Judges  of,  be  vested  or  burdened 
with  powers  or  duties  of  a  Judicial 
character  (Case  Note)  W5 

Police   power. 

Sec  <!ONSTITUTIONAL   LAW. 

Political  affiliations. 

As  ground  for  disqualification  of  Judge 
(Case  Note)  «» 

Pond. 

As  attractive  nuisance,  see  NKGuaiMC& 

Premlnms. 

For  insurance,  see  Insubancb. 

Presnmptlons. 

See  Evidence. 

Price. 

Of  chattels  sold,  see  Saul 

Principal  and  airent. 

Commissions  charged  by  lender's  agent 
as  usury,  see  Usuby. 

Loss  of,  or  injury  to,  goods  during  ship- 
ment as  affecting  fulfilment  of  com- 
mission to  purchase  goods  (Case 
Note)  261 

Authority  of  agent  to  accept  chattel  In 
payment  of  indebtedness  due  his  prin- 
cipal   (Case  Note)  324 

Prisoners. 

Liability  of  officer  who  turns  over  arti- 
cles taken  from  prisoner  to  a  third 
person  in  recognition  of  the  latter's 
adverse  claim   (Case  Note)  833 
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Privlleired  commnnlemtloBS* 

See   Libel  and  Slandeb. 

Prol»mte. 

Of  wills,  see  Wills. 

See  Wbit  and  Process. 

Prohibition. 

Kffect  of  prohibitory  legislation,  see  In- 
toxicating  LiQUOBS. 

Proximate    cause. 

Of  injury  by  attractive  nuisance  (Sub- 
ject Note)  1165 

Publication. 

Of  process,  see  Wbit  and  Pbocbss. 

Public   improTCmenta. 

Finality  of  decisions  pertaining  to  local 
improvements   (Case  Note)  382 

Public  money. 

Right  to  recover  back  public  money  ap- 
propriated to  sectarian  institution 
(Case  Note)  171 

Public  purpose. 

See  Eminent  Domain. 


Pnblic   aeirrice  eorporntiona. 

Reasonableness  of  regulation  requiring 
payment  of  rentals  in  advance  (Case 
Note) 


%iiarriea. 

Servant's  assumption  of  risk  as  to  ex- 
cavations in,  see  Mastbb  and  Sbbv- 
ant. 

Railroad  aid  bonds. 

See  Bonds. 

Railroads. 

Railroad  aid  bonds,  see  Bonds. 

Injury  to  railroad  employee,  see  IfAS- 
teb  and  Servant. 

Railroad  tracks  and  structures  as  at- 
tractive nuisances,  see  NBQi.iaENCB. 

Liability  of  ralIroa<)  for  injuries  to  one 
not  an  employee,  by  closing  gap  be- 
tween standing  cars  at  point  other 
than  a  highway  crossing  (Case  Note) 

Power  to  compel  railroad  companies  to 
light  their  tracks  in  cities  (Case 
Note) 

Real    property. 

Rights  of  cotenants  as  to,  see  Coten- 
ancy. 

Reasonable  donbt. 

Applicability  of  rule  of,  to  self-defense 
in  homicide  (Case  Note) 

ReeelTcrs. 

Effect   of   appointment   of   receiver  for 
insured  on  fire  insurance  (Case  Note) 
19L.R.A.(N.S.) 


693 


658 
658 


488 


648  1 


Record. 

Admissibility  of,  see  Bvidbncb. 

Release. 

Of  Joint  tort  feasor,  see  Joint  Cbbdit- 

OBS   AND   DEBTOBS. 

Of  promise  to  marry  as  consideration 
for  contract  (Case  Note)  656 

Removal. 

From  office,  see  OrriCEBS. 

Rentals. 

Reasonableness  of  regulation  of  public 
service  corporation  requiring  pay- 
ment of,  in  advance  (Case  Note)  693 

Renunciation. 

Of  benefit  under  will,  see  Wills. 

Representations. 

In  insurance  policy,  see  Insdbance. 

Reservoir. 

As    attractive   nuisance,    see    Nbgligencb. 

Residence. 

Of  voter,  see  Elections. 

ttesiarnation. 

From  office,  see  Officibb. 

Res  Indicata. 

See   JODOMENT. 

Revievr. 

By  certiorari,  see  Cbbtiobabi. 

Revocation. 

Of  license,  see  Licensb. 


Risk. 

Assumption  of,  by  servant, 
AND  Sebvant. 


see  Mastbb 


Rnles. 

Of  employment,  see  liASTBB  and  Sebv- 
ant. 

Sale. 

Effect  on  sale  of  destruction  of  proper- 
ty after  actual  or  constructive  deliv- 
ery, preventing  the  ascertainment  of 
the  price  according  to  the  terms  of 
the  contract  (Case  Note)  107 

Loss  of,  or  injury  to,  goods  during  ship- 
ment as  affecting  fulfilment  of  com- 
mission to  purchase  goods  (Case 
Note)  261 

Right  to  employ  force  in  retaking  prop- 
erty  sold   conditionally    (Case   Note)     606 

Sale  of  business  and  good  will  as  a 
limitation  upon  right  of  vendor  to 
engage  in  competing  business  (Case 
Note)  .762 

Liability  of  manufacturer,  packer,  or 
vendor  to  persons  not  in  privity  of 
contract  for  injury  from  defects  in 
article  sold  (Case  Note)  923 

Right  to  show  parol  warranty  in  con- 
nection with  contract  for  sale  of  per- 
sonalty   (Case  Note)  '  1183 
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Where  written  -contract  contains  no 
warranty  (Case   Note)  1187 

Parol  warranty  relating  to  dllferent 
Subject-matter  than  written  war- 
ranty   (Case  Note)  1194 

Parol  warranty  relatlnj;  to  same 
subject-matter  as  written  war- 
ranty 1190 

Stipulation  precluding  different 
warranty    (Case  Note)  1199 

Saloons. 

See  Intoxicating  Liquors. 

Sample. 

Solicitation  of  orders  by  sample  as  in- 
terstate commerce   (Case  Note)  304 

Schools. 

Who  may  complain  of  noncompliance 
with  statute  in  adopting  or  changing 
text-books  In  schools  (Case  Note)         1003 

Sectarian   Inatltntlon. 

Right  to  recover  bark  public  money  ap- 
propriated to   (Case  Note)  171 

Self-defenne. 

See  HOMiciDS. 

Sentence. 

See  Criminal  Law. 

Seipvera. 

Connections  in  street,  see  Hiohwats. 
Servant's  assumption  of  risk  as  to  ex- 
cavations in,  see  Master  and  Scry- 

ANT. 

Sheep-killlnff  doara. 

Right  to  kill   (Case  Note)  837 

SIdenralka. 

See  HiQHWATS. 

SiRrna. 

Right  of  abutting  owner  as  to,  in  street, 
see  Highways. 

Snoipv. 

Servant's  assumption  of  risk  from  fail- 
ure to  remove,  see  Master  and  Serv- 
ant. 

Specific   performance. 

Necessity  In  a  complaint  for  specific 
performance  of  alleging  facts  showing 
adequacy  of  consideration  for  con- 
tract sought  to  be  enforced  (Case 
Note)  178 

State. 

As  proper  party  to  maintain  bill  to 
abate  or  enjoin  public  nuisance  In 
city  street  (Case  Note)  1172 


Statement. 

Of    accused,     instructions 
Trial. 

Statute  of  franda. 

See  Contracts. 
19L.R.A.(N.S.) 


as    to,    see 


statute  of  llmltmtloaa. 

See    Limitation   of   Actions. 

Statntea. 

Who  may  complain  of  noncompliance 
with  statute  In  adopting  or  changing 
text-books  in  schools    (Case  Note)       1003 

Stock. 

Of  corporations,  see  Corporations. 


Stockholdera. 

In  corporation, 


Corporations. 


521 


623 


626 


630 


630 


63() 


Street  rallwaya. 

Employees   of,   see   BIastbr  and  Sert- 

ANT. 

Municipal  liability  for  permitting  use  of 
street  by  street  railway  (Subject 
Note) 
Liability  of  street  railway  company  for 
Injuries  caused  by  collision  with  fire 
apparatus  (Case  Note) 

Effect  of  law,  rule,  or  custom  g:iT- 
ing  (ire   apparatus  right   of  wsj 
(Case  Note) 
Imputation   of   driver's    negligence 

to  fireman  (Case  Note) 
Standing  on  moving  vehicle  as  neg- 
ligence (Case  Note) 
Injury     to    street    car    passengers 
(Case  Note) 
Right  of  street  railway  company  to  dis- 
continue line  in  absence  of  statutory 
or  contractual   provision  to  the  con- 
trary (Case  Note) 

Streets. 

See  High  WATS. 

Sncceaaion  tax. 

See  Taxes. 

Support. 

Easement  of,  see  Easements. 
Of  wife,  see  Husband  and  Wifb. 


Surface  ipvntera* 

See  Waters. 

Surplua. 

On    mortgage    foreclosure,    see    Mobt- 

QAGE. 

Suapenaioa. 

Of  attorney,  see  Attorneys. 
From  office,  see  Officers. 

Tazea. 

License  tax.  see  License. 

Doctrine  of  equitable  conversion  In  re- 
lation to  succession  tax   (Case  Note)     290 

Liability  to  pay  transfer  tax  In  respect 
of  stock  in  a  domestic  corporation  be- 
longing to  the  estate  of  a  nonresi- 
dent (Case  Note)  867 

Teleirrapha. 

Extent  of  recovery  against,  for  f&llnre 
to  transmit  money.,  see  DXmagbs. 

Measure  of  damages  for  failure  to  de- 
liver telegram,  see  Damaqes. 
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Right  of  person  not  mentioned  in  tele- 
pram,  nnd  whose  interest  is  not  com- 
municatrrl  to  the  company,  to  recover 
for  mental  anguish   (Case  Note)  475 

Tonanta  in  common. 

See  Cotenancy. 

T*ext-booka. 

See  Schools. 

Tbeater. 

See  Amusements. 

Timber. 

Constitutionality  of  leprislaHon  restrict- 
ing or  regulating  the  right  to  cut 
timber  on  private  land    (Case  Note)     422 

Title  deedn. 

Equitable  mortgage*  by  deposit  (Case 
Note)  200 

Toirna. 

Right  to  surrender  valid  claim  upon 
partial  payment  thereof  (Case  Note)     320 

Trademark. 

Right  to  protection  against  use  by  rival 
of  similar  design,  shell,  or  pattern 
not  protected  by  patent   (Case  Note)     269 

Tranafer  tax. 

See  Taxes. 

Treaaare-trove. 

Rights  inter  ae  of  Joint  finders  of  lost 
property   (Case  Note)  1201 

Trenchea. 

Servant's  assumption  of  risk  as  to  ex- 
cavations in,  see  Master  and  Serv- 
ant. 

Treapaaa. 

Measure  of  damages  for,  see  Damages. 

Treapaaaera. 

Liability  to,  for  injury  by  attractive 
nuisance,  see  Negligence. 

Treapaaainff  doffa. 

Right  to  kill  (Case  Note)  837 

Trial. 

Right  of  court  to  caution  Jury  as  to 
believing  testimony  of  accu.«»ed  in  his 
own  behalf   (Subject  Note)  802 

I.  Introductory  802 

II.  Instructing  generally  as  to  credit 
to  be  given  to  testimony  of  ac- 
cused 804 

III.  Instruction    singling   out   testimony 

of  accused  generally  800 

IV.  Instruction   as  to  disregarding  tes- 

timony of  accused  810 

V.  Instruction   as   to   contradiction   of 

accused  811 

VI.  Instructing  as   to  corroboration   of 

testimony  of  accused  812 

19L.R.A.(N.S.) 


VII.  Instruction    as    to    relation    of   ac- 
cused to  case 

a.  Fact  that  he  is  party  814 

b.  Interest  in   result 

1.  Interest    as    color    testi- 

mony 818 

2.  Discrediting  or  disregard- 

ing testimony  820 

8.  Treating  testimony  of  ac- 
cused like  that  of  other 
witnesses  822 

4.  Instructions  singling  out 

defendant  82:t 

VIII.  Instructing  as  to  former  conviction 

or  other  charged  against  accused     825 
IX.  Instructing  as   to  demeanor  of  ac- 
cused 825 
X.  Instructing   as    to   statutory    state- 
ment by  accused 

a.  Weight  of  statement  for  Jury     827 

b.  Pointing  out  that  statement  is 

not  sworn  to  828 

c.  Believing  statement  in  prefer- 

ence to  sworn  testimony  829 

d.  Believing    whole    or    part    of 

statement  830 

e.  Excluding      statement      from 

consideration  830 

f.  Charging  in  language  of  Code     831 

g.  Disparaging  charge  831 
h.  Considering  statement  in  con- 
nection with   evidence  832 

Tnnnela. 

Servants  assumption  of  risk  as  to  ex- 
cavations in,  see  Master  and  .  Sbby- 

ANT. 

Umpire. 

See  Arbitration. 

Unfair   competition. 

See  Trademark. 

Uanry. 

Commissions  charged  borrower  by 
lender's  agent  as  usury   (Case  Note)     891 

Vendor  and   parchaner. 

Applicability  of  statute  of  frauds  to  as- 
signment or  surrender  of  purchaser's 
interest  under  land  contract  (Case 
Note)  879 

Votera  and  elections. 

See  Elections. 

liVarnlnflT. 

To  servant,  see  Master  and  Servant. 

IVarranty. 

In  Insurance  policy,  see  Insurance. 
On  sale  of  personalty,  see  Sale. 

Watera. 

Abutting  owner's 'right  to  make  water 
connections  in  street,  see  Highways. 

Waterworks  plant  owned  by  municipali- 
ty, see  Municipal  ConroRATiONS. 

Ponds,  reservoirs,  and  waterways,  etc., 
as    attractive    nuisances,    see  Negli- 

GINCB. 
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Right  to  hasten  flow  of  surface  water 
along  natural  drain  ways  (Case  Note)     107 

Ponds  and  marshes   (Case  Note)  171 

Jurisdiction  to  determine  the  rights  of 
private  parties  In  interstate  streams 
(Case  Note)  535 

Measure  of  damages  for  broach  of  con- 
tract to  furnish  water  for  irrigation 
(Case  Note)  *  038 

Liability  of  drainage  district  for  flood- 
ing land  (Case  Note)  001 

IVaterworkfi. 

Establishment  of  plant  by  municipality, 
see  Municipal  CospoaATiONS. 

WIIU. 

Right  to  dismiss  or  withdraw  proceed-    . 
ings  to  probate  or  contest  a  will  or 
Issues  thereunder  (Case  Note)  121 

19LJIJ^.(N.S.) 


Admissibility  of  extrinsic  erldonce  for 
purpose  of  charging  property  with 
payment  of  legacies  or  debts  where 
the  will  is  silent  on  that  point  (Case 
Note)  457 

Mode  and  effect  of  renouncing  benefit 
under  will  (Case  Note)  593 

Wltncsnes. 

Right  of  court  to  caution  jury  as  to  be- 
lieving testimony  of  accused  in  his 
own  behalf  (Subject  Note)  802 

Treating  Jury  by,  as  ground  for  new 
trial  or  reversal  (Case  Note)  737 

"Writ  and  process. 

Publication  of  process  against  manied 
woman  in  her  maiden  name  (Case 
Note)  884 


GENERAL  INDEX 

KOTBS  ABB  INDEXED  B7  THB  WORD  "ANNOTATED"  AFTER  THE  PARAQRAPUB  TO 

-WHICH  THEY  APPLY. 


(Separate  Index  to  Notes  Precedes  this.) 


ABANDONMENT. 

Adultery  of  wife  as  defense  in  action 
against  husband  for  support,  see 
Husband  and  Wife,  2,  3. 

ABSTRACT  COMPANY. 

Right  of,  to  copy  records  of  title,  see 
Records  and  Recording  Laws. 

ABSTRACTS    OF   TITLE. 

Right  of  private  abstract  company  to 
copy  records,  see  Records  and  Re- 
cording Laws. 

ABUTTING  OWNERS. 

Liability  for  injuries. on  sidewalk,  see 
Highways,  10-12. 

ACCEPTANCE. 

Of  goods  purchased,  see  Sale,  2. 

ACCIDENT  INSURANCE. 

See  Insurance. 

ACTION  OR  SUIT. 

Accrual  of  cause  of  action  in  case  of 
mutual  accounts,  see  Limitation  of 
Actions,  3. 

Notice  to  city  of  defect  in  street  as  con- 
dition precedent  to  liability  for 
damages  caused  thereby,  see  High- 
ways, 13. 

Effect  of  husband's  adulter^*'  on  right  of 
relying  on  wife's  adultery  as  de- 
fense to  action  for  support,  see  Hus- 
band and  Wife,  2,  3. 

Right  of  action  for  negligent  killing, 
see  Death. 

As  to  election  of  remedies,  see  Election 
of  Remedies. 

As  to  parties,  sec  Parties. 

Condition  precedent  to  maintenance  of 
action  to  compel  conveyance  by  ex- 
ecutor, see  Executors  and  Admin- 
istrators, 1. 

Condition  precedent  to  maintenance  of 
action  against  municipality  for  in- 
jury on  highway,  see  Highways,  1. 

A  suit  to  ascertain,  determine,  and 
decree  the  extent  and  priority  of  a  water 
ri^^ht  and  appropriation  partakes  of  the  na- 
ture of  an  action  to  quiet  title  to  real  es- 
tate. Taylor  v.  llulett,  ig:  535,  97  Pac.  37, 
—  Idaho.  — . 
19L.R.A.(N.S.) 


ADMISSIONS. 

Admissibility  in  evidence,  see  Evidence, 
24,34. 

ADULTERY. 

Effect  of  husband's  adultery  on  right  of 
relying  on  wife's  adultery  as  de- 
fense to  action  for  support,  see  Hus- 
band and  Wife,  2,  3. 

The  spouse  of  either  of  the  guilty 
parties  is  empowered  to  make  complaint 
against  either  or  both  of  them  under 
a  statute  defining  adultery  as  the  voluntary 
sexual  intercourse  by  a  married  person  with 
a  person  other  than  the  offender's  husband 
or  wife,  and  providing  that  no  prosecution 
shall  be  commenced  except  on  the  complaint 
of  the  husband  or  wife.  State  v.  Wesie,  19: 
786,  1 18  N.  W.  20,  —  N.  D.  — .     ( Annoteted) 

ADVERSE  POSSESSION. 

1.  The  possession  beyond  his  true  line, 
of  the  grantee  of  a  particular  lot,  who  oc- 
cupies up  to  fences  set  over  on  his  neighbor's 
property,  claiming  the  ground  as  part  of  his 
lot  and  basing  his  possession  on  no  other 
claim  of  right,  is  not  adverse  to  the  true 
owner.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Han- 
ken,  19:  ai6,  118  N.  W.  627,  —  Iowa,  — . 

2.  Merely  noting  on  a  plat  a  dedication 
of  land  for  depot  purposes  does  not  endow 
the  entire  tract  set  apart  with  the  incidents 
of  public  use,  so  sia  to  prevent  the  acquisi- 
tion of  title  to  it  by  adverse  possession. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Hanken,  19: 
216,  118  N.  W.  527,  —  Iowa,  — . 

AGE. 

Statement  as  to,  in  insurance  applica- 
tion, see  Insurance,  10;  Trial,  12. 

AGENCY. 

See  Principal  and  Agent. 

AGGRAVATION. 

Of  damages,  see  Damages,  18. 

AGRICULTURE. 

Lien  on  crops  for  wages  of  farm  labor- 
ers, see  Liens. 


ALIMONY. 

See  Divorce. 


1241 


1242 


ALLEYS— APPEAL  AND  ERROR. 


ALLEYS. 

Meaning  of  word  "alleyway"  in  plead- 
ing, see  Pleading,  6. 

AMENDMENT. 

Of  record  on  appeal,  see  Appeal  and  Er- 
ror, 5-7. 

Of  judgment,  see  Appeal  and  Error,  12. 

Of  corporate  charter,  see  Corporations, 
10. 

AMUSEMENTS. 

Exclusion  of  negroes  from,  see  Civil 
Rights;  Costs. 

1.  The  owner  of  a  pleasure  resort,  who 
permits  the  playing  of  ball  away  from  the 
portion  of  the  grounds  devoted  to  such  sport 
and  near  to  that  devoted  to  dancing,  with- 
out notifying  those  interested  in  the  dancing 
or  taking  precautions  to  protect  them  from 
injury,  may  be  liable  for  an  injury  inflicted 
by  a  ball  thrown  upon  a  spectator  of  the 
dancing.  Hlakelev  v.  White  Star  Line,  19: 
772,  118  yi.  W.  482,  —  Mich.  — . 

( Annotated ) 

2.  That  a  transportation  company  main- 
taining a  pleasure  resort  at  the  termination 
of  its  line  as  an  inducement  to  persons  to 
patronize  the  line  charges  no  fee  for  admis- 
sion to  it,  depending  for  its  profit  on  the 
passengers  carried,  does  not  exempt  it  from 
the  rule  requiring  the  owners  of  pleasure 
resorts  to  protect  invited  guests  from  un- 
usual occurrences  which  may  result  in  seri- 
ous danger  to  them.  Blakeley  v.  White  Star 
Line,  ig;  772,  118  N.  W.  482,  —  Mich.  — . 

ANCILLARY  ADMINISTRATION. 

See  Executors  and  Administrators,  5. 

ANIMALS. 

As  to  transportation  of  live  stock,  see 

Carriers,  25,  26. 
Injury  to  i>erson  on  highway  by  kick  of 

horse,  see  Master  and  Servant,  40; 

Negligence,  12. 
Evidence  in  action  for  malicious  killing 

of  dogs,  st'c  Evidence.  33,  44. 
Criminal   liability   for   killing  dog,   see 

Malicious  Mischief,  4. 

1.  Malice  is  the  gist  of  the  action  in  a 
statutory  prosecution  for  maliciously  kill- 
ing, maiming,  or  wounding  a  dog,  and  must 
be  established  beyond  a  reasonal)le  doubt  in 
order  to  justify  a  conviction.  State  v. 
Churchill,  19:  835,  98  Pac.  853,  —  Idaho,  — . 

(Annotated) 

2.  In  a  prosecution  for  maliciously  kill- 
ing, wounding,  or  maiming  dogs,  the  state 
must  either  show  that  the  defendant  enter- 
tained'malice  against  the  owner  of  the  dogs, 
or  tliat  the  killing,  wounding,  or  maiming 
was  characterized  by  such  wanton  and  reck- 
less disregard  of  the  rights  of  property  in 
others  as  to  raise  the  presumption  of  malice 
from  the  manner  of  the  commission  of  the 
act.  State  v.  Churchill,  19:  835,  U8  Pac.  853, 
—  Idaho,  — . 

3.  The  owner  of  premises  is  justified  in 
using  such  force  in  ejecting  dogs  which  are 
19L.R.A.(N.S.) 


chasing  and  worr>-ing  his  live  stock  to  it* 
apparent  danger,  as  a  reasonably  pnident 
man  would  use  under  like  circumstanc«>s 
in  defense  and  protection  of  his  prop^Tty. 
State  V.  Churchill,  19:  835,  98  Pac.  853,  — 
Idaho,  — . 

4.  An  owner  of  premises  is  justified  in 
using  such  force  as  is  necessary  to  eject 
therefrom  dogs  which  are  harassing  and 
worrying  gravid  animals  in  such  a  manner 
as  will  likely  cause  pecuniary  loss,  oven 
though  he  has  knowledge  of  the  traits  and 
habits  of  that  particular  breed  of  dogs,  and 
that  they  would  not  in  fact  kill  or  maime  a 
domestic  animal.  State  v.  Churchill,  19: 
835,  98  Pac.  853,— Idaho,  —. 
« 

ANTENUPTIAL  AGREEMENT. 

See  Husband  and  Wife. 

ANTI-TRUST  ACT. 

Enforcement  of  contract  in  yiolation  of, 
see  Contracts,  13. 

In  general,  see  Monopoly  and  Combina- 
tions. 

APPEAL  AND  ERROR. 

Statute  denying  appeal  in  proceedinjrs 
to  contest  local-option  eleption,  sec 
Constitutional  Law,  3;  Statutes,  4. 

Riffht  of  appeal;  finality  of  decision. 

1.  An  order  sustaining  a  demurrer  to 
a  petition  to  contest  a  local-option  electini 
is  a  determination  of  the  merits,  from  whicli 
no  appeal  can  be  taken,  under  a  statute  pro- 
viding that  the  trial  court  shall  have  fin:l 
jurisdictitm  to  hear  and  det-rmine  the  m.>ri 
of  such  cases.  Saylor  v.  Duel.  19:  377,  >> 
N.  E.  119,  236  111.  429. 

2.  A  provision  in  a  local-option  law  that 
the  county  court  shall  have  final  jurislir 
tion  to  hear  and  determine  the  n>atter  «>,' 
contested  elections  under  the  statute  niakr; 
inapplicable  a  general  8tatut<*  providing  f.  r 
appeals  in  contested-election  cases,  and  pre- 
vents an  appeal  in  such  cases.  Savior  v. 
Duel,  19:  377,  86  N.  E.  119,  236  111.  429. 

3.  A  judgment  on  demurrer  is  a  final 
judgment,  reviewable  on  error.  Tomlin-ion 
V.  Armour  &  Co.  (N.  J.  Err.  &  App.)  19: 
923,  70  Atl.  314,  75  N.  J.  748. 

Kecopcl  on  appeal. 

4.  The  court  of  appeals  will  not  con- 
sider an  objection  based  on  a  rule  of  tlio 
nisi  prius  court  unless  a  copy  of  the  rule  ap- 
pears in  the  record.  Bennett  v.  BennetL  19: 
lax,  66  Atl.  706,  106  Md.  122. 

5.  A  record  which  sets  forth  simply  tliat 
the  court  below,  having  heard  arginnent  up 
on  a  demurrer  to  the  petition,  and  haviir: 
duly  considered  same,  did  order  that  the  de- 
murrer be  sustained  .with  cost-s,  rccitp**  a 
judgment  suflicient  in  substance  for  pur- 
poses of  review,  although  there  was  no  fonn- 
al  judgment  or  any  award  of  a  specific  sum 
for  costs,  and  joinder  in  error  and  argimient 
of  the  cause  upon  the  merits  having  been 
made,  the  record  should  be  treated  as  if 
amended  in  the  court  of  review  with  respct 
to  matters  of  form.  .  Tomlinson  v.  Armour 
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&   Co.   (N.  J.  Err.  &  App.)   19:  923,  70  Atl. 
314,  75  N.J.  748. 

6.  The  common  joinder  in  error  is  an 
admission  by  the  defendant  in  error  that 
what  is  returned  as  tlie  record  of  tlie  judg- 
ment below  is  true;  and  after  such  joinder 
neither  party  can  of  right  allege  diminution 
or  have  a  certiorari.  Tomlinson  v.  Armour 
&  Co.  (N.  J.- Err.  &  App.)  19:  923,  70  Atl. 
314,  75  N.  J.  748. 

7.  The  technical  phrase,  ideo  considera- 
turn  est,  is  not  necessary  to  constitute  such 
a  judgment  as  will  support  a  writ  of  error, 
a.s  the  want  tliereof,  being  merely  a  defect 
of  form,  can  be  amended  in  the  court  of  re- 
view. Tomlinson  v.  Armour  &  Co.  (N.  J. 
Err.  &  App.)  19:  923,  70  Atl.  314,  76  N.  J. 
748. 

8.  An  order  determining  the  provisions 
of  the  judgment  on  the  subject  of  costs  nec- 
es.sarily  affects  the  judgment  within  the 
meaning  of  a  statute  requiring  such  orders 
to  be  included  in  the  judgment  roll,  and 
also  within  the  operation  of  a  statute  per- 
mitting intermediate  orders  to  be  reviewed, 
whether  excepted  to  or  not.  Jones  v.  Broad- 
way Roller  Rink  Co.  19:  907,  118  N.  W.  170, 
—  Wis.  — . 

Objections  and  exceptions. 

9.  An  exception  that  a  charge  is  con- 
trary to  law  is  too  general  to  be  of  avail  on 
appeal.  W.  T.  Walker  Furniture  Co.  v. 
Dyson,  19:  606,  32  App.  D.  C.  90. 

What  matters  reviewable  generally. 

10.  The  allowance  or  denial  of  a  motion 
for  a  new  trial,  filed  after  a  general  verdict 
in  a  lower  court,  is  largely  a  matter  of  ju- 
dicial discretion  as  to  the  finding  of  facts 
and  the  weight  of  evidence  involved  in  the 
verdict,  but  alleged  errors  of  law  occurring 
upon  the  trial  are  not  matters  of  discretion, 
and  are  fully  subject  to  review  upon  appeal. 
Manker  v.  Tough,  19:  675,  98  Pac.  792,  — 
Kan.  — . 

11.  The  exclusion,  in  an  action  against  a 
property  owner  for  injuries  to  a  pedestrian 
falling  on  a  sidewalk  because  of  the  alleged 
freezing  of  water  turned  from  his  roof  onto 
the  walk,  of  a  photograph  of  the  direction 
taken  by  water  coming  from  the  roof  during 
a  severe  rainstorm,  is  not  so  plainly  wrong 
that  it  will  be  interfered  with  by  the  re- 
viewing court.  Field  v  Gowdy;  19:  236,  85 
N.  E.  884,  199  Mass.  568. 

12.  A  person  cannot  complain  of  a  fa- 
vorable amendment,  pending  appeal,  of  a 
judgment  which  inadverently  failed  to  afl'ord 
him  relief  to  which  he  was  entitled.  Brown 
V.  Sebastopol,  19:  178,  96  Pac.  363,  163  Cal. 
704. 

DLscretlonary  matters. 

13.  The  determination  of  the  chancellor 
that,  because  of  laches,  a  joint  tenant  should 
not  b€  permitted  to  share  in  the  benefit  of 
a  purchase  by  his  cotenant  under  an  out- 
standing encumbrance  on  the  property,  will 
not  be  interfered  with  on  appeal,  except  in 
case  of  abuse  of  discretion.  Stevenson  v. 
r,oyd,  19:  525,  96  Pac.  284,  153  Cal.  630. 
19L.R.A.(N.S.) 


14.  The  right  to  permit  a  defendant  to 
withdraw  his  plea  of  "guilty  of  nnirdor  in 
the  first  degree,"  after  having  withdrawn  hiJ* 
former  plea  of."not  guilty,"  and  allow  him  to 
plead  anew  his  plea  of  **not  gnilty,"  and  to 
have  a  trial  thereon  before  a  jury,  rests  in 
the  sound  discretion  of  the  tnal  court,  and 
is  reviewable  on  appeal  for  any  abuse.  State 
V.  Stevenson,  19:  713,  62  S.  E.  688,  —  W. 
Va.  — . 

16.  Tne  question  of  granting  or  overrul- 
ing a  motion  to  require  an  election  between 
a  count  upon  an  express  contract  and  a 
count  upon  quantum  meruit,  in  a  suit  on  ac- 
count for  Irgal  services  rendered,  is  addressed 
to  the  discretion  of  the  court,  where  there 
is  more  or  less  uncertainty  as  to  the  grounds 
for  recovery.  Mellon  v.  Fulton,  19:  960,  93 
Pac.  911,  —  Okla.  — . 
Questions  not  raised  below. 

16.  A  plaintiff  who  makes  no  objection  to 
the  jurisdiction  <  f  n.  Federal  court  to  which 
the  ease  is  rem.  ved  on  the  ground  of  di- 
verse citizenship  t;v'cause  neither  party  re- 
sides within  the  district,  but  proceeds  with 
the  trial,  will  not  be  heard  to  raise  the  ob- 
jection on  appeal.  Shanberg  v.  Fidelity  &  C. 
Co.  19:  1206,  168  Fed.  1,  85  C.  C.  A.  343. 
Errors  waived  or  cured  below. 

17.  Error  in  an  instruction  on  a  vital 
issue  in  a  case  is  not  cured  by  another  in- 
struction which  correctly  states  the  law 
which  should  be  applied  to  that  issue,  but 
which  is,  in  fact,  applied  to  another  con- 
tention in  the  case.  Wagner  v.  Atlantic 
Coast  Line  R.  Co.  19:  1028,  61  S.  E.  171,  147 
N.  C.  315. 

Review  of  facts. 

18.  Decisions  by  a  referee  that  legal  serv- 
ices were  rendered  under  a  general,  as  dis- 
tinguished from  a  special,  contract,  will  not 
be  di8turl)ed  upon  appeal  where  the  evidence 
is  conflicting.  Mellon  v.  Fulton,  19:  960,  98 
Pac.  911,  —  Okla.  ■—  . 

Grounds  for  reversal. 

19.  Erroneous  rulings,  if  not  prejudicial 
to  the  rights  of  the  party,  may  be  disregard- 
ed; but  where  the  findings  are  contrary  to 
the  evidence,  and  the  erroneous  rulings  may 
have  misled  the  jury,  they  are  material  and 
constitute  reversible  error.  Fleming  v. 
Thorp,  19:  915,  96  Pac.  470,  —  Kan.  — . 

20.  Refusal  to  continue  a  case  to  permit 
defendant  to  take  the  deposition  of  plaintiff 
to  enable  him  to  prepare  his  defense,  to 
which  he  has  a  right  by  statute,  is  prejudi- 
cial error.  Western  U.  Teleg.  Co.  v.  Wil- 
liams, 19:  409,  112  S.  W.  651,  —  Ky.  — . 

21.  A  judgment  will  not  be  reversed  be- 
cause of  refusal  of  the  trial  court  to  strike 
out  portions  of  a  pleading  because  redun- 
dant, or  a  legal  conclusion,  in  the  absence  of 
anything  to  show  prejudice  therefrom. 
Smith  V.  Hicks,  19:  938,  98  Pac.  138,  —  N. 
M.  — . 

22.  An  inadvertent  insertion  of  a  word  in 
an  instruction  to  the  jury  is  not  reversible  . 
error  where  it  operates  in  favor  of  the  com- 
plaining party.     Iliroux  v.  Baum,   19:  332, 
118  N.  W.  533,  —  Wis.  — . 


1244 


APPEARANCE— ASSIGNMENT  FOR  CREDITORS. 


23.  Statements  by  counnel  in  argument, 
of  facta  outside  the  record,  will  not  require 
reversal  if  the  admonition  of  the  court  was 
sufficient  to  cause  the  jury  to  disre^rard  the 
statement.  Cumberland  Teleph.  &  Tcleg.  Co. 
V.  Quigley,  19:  575,  112  S.  W.  897,  —  Ky. 

24.  A  conviction  for  obtaining  money  by 
false  pretenses  will  not  be  reversed  because 
the  prosecuting  attorney,  in  his  argument  to 
the  jury,  stated  that  the  defendant  was  com- 
mitting adultery  every  day,  where  he  was 
living  with  a  woman  not  his  wife,  and  the 
gist  of  the  argument  was  not  that  his  rela- 
tions were  such  as  the  word  used  defines,  but 
that  they  were  immoral  and  affected  the 
credibility  of  the  accused  People  v.  Ranney, 
19:  443,  116  N.  W.  999,  153  Mich.  293. 

25.  It  is  prejudicial  error  for  the  court, 
after  receiving  a  prisoner's  plea  of  guilty 
of  murder  in  the  first  degree,  and  before  pro- 
nouncing judgment  thereon,  to  proceed,  in  the 
absence  of  the  prisoner  to  examine  witnesses 
and  hear,  from  the  special  judge  who  presid- 
ed at  the  time  of  receiving  such  plea,  state- 
ments respecting  the  circumstances  and 
facts  of  the  killing,  whether  such  examina- 
tion be  for  the  personal  satisfaction  of  the 
judge  pronouncing  the  judgment  of  the 
court,  or  to  advise  him  as  to  the  character 
of  judgment  that  should  be  pronounced  on 
said  plea.  State  v.  Stevenson,  19:  713,  62 
S.  E.  688,  —  W.  Va.  — . 

26.  It  is  reversible  error  for  a  regular 
judge,  pending  the  trial  of  a  cause  begun  and 
continued  before  a  special  judge,  duly  elect- 
ed to  preside  in  the  absence  of  such  regular 
judge,  on  making  his  appearance  at  the  same 
term,  to  assume  jurisdiction  thereof,  pro- 
ceed with  the  trial,  and  pronounce  judgment 
therein.  State  v.  Stevenson,  19:  713,  62  8. 
E.  688,  —  W.  Va.  — . 

27.  A  verdict  recovered  by  a  party  who, 
pending  the  action,  took  jurors  to  th^  bar  to 
drink  in  the  absence  of  other  jurors  and  the 
officers  in  charge  of  them,  will  be  set  aside 
at  the  instance  of  the  other  party;  and  he 
will  be  required  to  pay  the  costs  regardless 
of  the  absence  of  wrongful  intent  or  the  fact 
that  the  verdict  was  not  iiifluenced  thereby. 
Scott  V.  Tubbs,  19:  733,  96  Pac.  540,  43  Colo. 
221.  (Annotated) 

28.  A  verdict  directed  for  defendant  in 
an  action  against  a  railroad  company  for 
killing  a  person  at  a  railroad  crossing  will 
not  be  reversed  where  nothing  in  evidence  be- 
fore the  court  tends  to  show  the  exercise  of 
care  by  the  person  killed,  or  anything  that 
in  law  would  excuse  it,  merely  because  the 
jury  viewed  the  premises  and  might  have 
seen  something  not  disclosed  by  the  evidence 
which  would  have  warranted  a  recovery. 
Shum  V.  Rutland  R.  Co.  19:  973,  69  Atl. 
945,  —  Vt.  — . 

29.  A  judgment  which  is  proper  upon  the 
undisputed  facts  shown  by  the  record  will 
be  affirmed  upon  appeal  without  considering 
whether  the  reasons  given  by  the  trial  jtidge 
for  his  conclusion  were  competent  and  ade- 
19L.R.A.(N.S.) 


quate  to  support  the  same.    Bowhay  ▼.  Ridi- 
ards,  19:  883,  116  N.  VV.  677,  —  Neb.  — . 

APPEARANCE. 

To  set  aside  judgment  for  lack  of  jn- 
risdiction,  see  Judgment,  3. 

ARBITRATION. 

1.  A  general  stipulation  in  a  contract 
of  lease  that,  in  case  of  differencp  bctwtvn 
the  parties,  it  shall  be  referred  to  arbitra- 
tion, does  not  prevent  either  ptirty  from  rp- 
sorting  to  the  courts  in  the  first  instance 
without  such  reference  unless  the  stipula- 
tion makes  such  submission  the  only  mode 
by  which  the  amount  of  damages  may  be  as- 
certained or  by  which  liability  can  be  fixed. 
Lawrence  v.  White,  19:  966,  63  S.  E.  631,  — 
Ga.  — . 

2.  No  valid  award  can  be  made  without 
notice  to  the  parties  of  the  selection  of  the 
third  arbitrator  and  of  the  time  and  place 
of  meeting  to  make  the  award,  where  arbi- 
trators who  have  failed  to  agree  select  a 
third  arbitrator  in  accordance  with  th<» 
terms  of  the  arbitration  agreement.  Drav 
V.  Staples,  19:  696,  62  S.  E.  780,  —  N.  C.  - . 

(Annotated) 

3.  The  original  rights  of  parties  wlm 
have  entered  into  an  arbitration  agreement 
are  not  affected  by  a  judgment  setting  aside 
an  award  because  the  arbitrators  acted  with- 
out giving  the  necessary  notice  to  the  par- 
ties. Bray  v.  Staples,  19:  696,  62  S.  E.  780. 
—  N.  C.  — . 

ASSAULT  AND  BATTERY. 

On  passenger,  see  Carriers,  11. 
Damages  for  mental  *  anguish  resulting 

from   assault  on   third   person,  sen 

Damages,  8. 
Liability     for    injury     resulting    from 

fright  caused  by  assault  on  other 

person,  see  Fright. 

ASSIGNMENT. 

Of  land  contract,  see  Contracts,  6,  7. 

ASSIGNMENT  FOR  CREDITORS. 

Duty  of  assignor  to  show  that  he  is  vn- 
titled  to  interest  on  funds  kept  by 
assignee  in  bank,  see  Evidence.  4. 

Enforcement  against  assignee  of  equita- 
ble mortgage  on  property,  see  Mort- 
gage. 

1.  An  assignor  for  creditors  cannot  set 
aside  a  sale  of  the  property  to  a  corpors- 
tion  because  an  agent  of  the  assignee,  who 
was  managing  the  property,  was  a  stock- 
holder in  the  purchasing  corporation,  and, 
before  the  deed  was  executed,  he  increased 
his  holdings  out  of  stock  issued  to  pay  for 
the  property,  and  one  of  the  assignees  be- 
came a  stockholder,  and  both  were  elected 
directors  of  the  purchasing  corporation. 
Whitman  v.  Mclntyre,  19:  68a,  85  N.  E.  « 
199  Mass.  436. 

2.  An  assignor  for  creditors  cannot  com- 
plain that  the  property  was  sold  to  a  cor- 
poration for  shares  of  its  stock  where  tbe 
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property  was  not  BufTicient  to  satisfy  in  full  i  AWARD. 


the  demand  of  creditors,  and  they  consented 
to  take  the  stoclc  in  payment  of  their  claims. 
Whitman  v.  Mclntyre,  19:  682,  85  N.  E.  426, 
199  Mass.  436.  (Annotated.) 

ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

ASSUMPTION  OF  RISK. 

By  person  crossing  between  freight  cars 
on  switch,  see  Railroads,  1. 

By  teamster  using  sidewalk  as  drive- 
way, see  Highways,  9. 

By  servant,  see  Master  and  Servant,  18- 
22,  33. 

ATTORNEY    GENERAIi. 

Institution  of  disbarment  proceedings 
by,  see  State. 

ATTORNEYS. 

Motion  to  require  election  between 
counts  in  suit  for  compensation,  see 
Appeal  and  Error,  15. 

Review  of  decision  of  referee  in  suit  for 
compensation,  see  Appeal  and  Er- 
ror, 18. 

Statements  by  counsel  in  argument  of 
facts  outside  record,  see  Appeal 
and  Error,  23. 

Institution  of  disbarment  proceedings 
by  commonwealth's  attorney,  see 
State. 

1.  Conviction  in  another  jurisdiction  is 
not  within  the  provision  of  a  statute  declar- 
ing that  an  attorney  must  be  disbarred  upon 
his  conviction  of  a  crime  punishable  by  im- 
prisonment in  the  penitentiary,  and  permit- 
ting his  disbarment  if  he  shall  have  been 
convicted  in  open  court  of  some  criminal 
offense  showing  himself  unfit  to  be  trusted. 
State  V.  Ebbs,  19:  892,  63  S.  E.  190,  —  N.  C. 
— ,  (Annotated) 

2.  Courts  have  no  inherent  power  to  dis- 
bar an  attorney  for  conviction  of  crime  in  a 
foreign  jurisdiction  where  the  legislature 
has  expressly  provided  what  convictions 
shall  result  in  disbarment,  which  do  not  in- 
clude those  in  foreign  jurisdictions.  State 
V.  Ebbs,  19:  892,  63  S.  E.  190,     — N.  C.  — . 

3.  An  attorney  who  impliedly  debars 
himself,  under  the  terms  of  a  general  re- 
tainer, from  employment  by  others  whose 
interests  are  antagonistic  to  those  of  his 
clients,  may  recover  a  retaining  fee  in  a 
suit  for  services  rendered  under  such  general 
employment.  Mellon  v.  Fulton,  19:  960,  98 
Pac  911,  —  Okla.  —.  (Annotated) 

AUTOMOBILES. 

Amount  of  damages  for  injury  to  per- 
son by,  see  Damages,  7. 

Child  as  agent  of  father  in  operating, 
see  Evidence,  51 ;  Master  and  Serv- 
ant, 1,37;  Trial,  16. 

Insurance  on,  see  Insurance,  16. 

Unfair  competition  by  imitation  of 
lights  for,  see  Unfair  Competition. 

19L.R.A.(N.S.) 


By  arbitrators,  see  Arbitration,  2,  3. 

BAGGAGE. 

See  Carriers,  20. 

BANKS. 

Interest  on  deposits  on  bank  which 
stops  payment,  see  Interest,  2,  3. 

Inconsistency  between  general  and  spe- 
cial findings  in  action  by  depositor 
to  recover  amount  of  check,  see 
Trial,  21. 

1.  It  is  not  negligence  for  a  bank  to  pay 
a  check  in  excess  of  a  letter  of  credit  issued 
to  a  depositor  for  the  purpose  of  making  his 
checks  good  anywhere,  the  amount  of  the 
check  being  less  than  the  actual  deposit. 
Vogeli  V.  First  State  Bank,  xg:  402,  96  Pac. 
490,  —  Kan.  — . 

2.  It  is  not  negligence  for  a  bank  to  pay 
a  check  written  on  the  blank  of  another 
bank  without  making  inquiry.  Vogeli  v. 
First  State  Bank,  19:  402,  96  Pac.  490,  — 
Kan.  — .  (Annotated) 

.  3.  Neither  any  rule  of  law  nor  the  or- 
dinary course  of  business  renders  it  ,a  mat- 
ter of  suspicion  that  the  body  of  a  check 
is  not  written  in  the  handwriting  of  the 
maker.  Vogeli  v.  First  State  Bank,  19:402, 
96  Pac.  490,  —  Kan.—. 

BASEBALL. 

Injury  by  playing  of,  to  patron  at  place 
of  amusement,  see  Amusements,  1. 

BATHING  RESORT. 

Liability  of  married  woman  for  negli- 
gence in  conducting,  see  Husband 
and  Wife,  1. 

BAWDY  HOUSE. 

See  Disorderly  Houses. 

BIAS. 

Sufficiency  to  disqualify  judge,  .  see 
Judges,  2. 

BILL  OP  EXCEPTIONS. 

See  Appeal  and  Error,  8. 

BILLS  AND  NOTES. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws;   Courts,  10. 

Consideration  for  agreement  to  pay 
past  due  note  of  another,  see  Con- 
tracts, 2. 

Estoppel  to  treat  note  as  existing  for 
purpose  of  upholding  mortgage  and 
repudiate  it  for  other  purposes,  see 
Estoppel. 

Parol  evidence  to  show  relation  of  par- 
ties to,  see  Evidence,  32. 

Sufificiency  of  complaint  upon  bill  or 
note,  see  Pleading,  4. 

Power  of  agent  to  receive  property  in 
satisfaction  of  note,  see  Principal 
and  Agent,  1. 

Rights  of  bona  fldc  holders. 

I.  The  indorsement  by  the  payee  of  a. 
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note,  of  his  name  under  a  guaranty  of  pay- 
ment combined  with  a  waiver  of  demand, 
notice,  and  protest,  constitutes  a  blank  in- 
dorsement, so  as  to  pass  title  to  one  who 
takes  the  paper  in  due  course  for  value. 
Voss  V.  Chamberlain,.  19:  106,  117  N.  W.  269, 
—  Iowa,  — . 

2.  A  transferee  of  negotiable  paper  need 
not  show  that  he  paid  for  it  in  order  to 
hold  it  against  the  payee,  from  whom  it  was 
obtained  by  fraud,  under  a  statute  pro- 
viding that  a  bona  fide  holder  for  value 
may  not  recover  against  the  maker  a  great- 
er sum  than  he  paid  for  the  paper  if  it 
was  procured  by  fraud  upon  the  maker. 
Voss  V.  Chamberlain,  19:  106,  117  N.  W.  269, 
— Iowa,  — . 

3.  The  return  by  a  bank  officer  to  the 
private  receptacle  of  a  customer,  of  nego- 
tiable paper  indorsed  in  blank  which  such 
official  had  wrongfully  taken  from  such  re- 
ceptacle and  pledged  for  his  own  indebted- 
ness, and  had  recovered  from  the  pledgee 
ostensibly  for  collection,  does  not  render 
the  owner  a  new  holder  for  value,  which 
will  render  his  rights  superior  to  those  of 
the  pledgee.  Voss  v.  Chamberlain,  19:  rt)6, 
117  N.  \V.  269,  —  Iowa,  — . 

»  4.  The  rights  of  the  owner  of  negotiable 
paper  which  is  indorsed  in  blank  and  de- 
posited in  a  receptacle  in  a  bank  for  safe- 
keeping arc  inferior  to  those  of  a  trans- 
fert'e  for  value  without  notice  in  due  course 
of  business,  from  a  bank  official  who  wrong- 
lully  misappropriates  the  paper  and  uses 
it  for  purposes  of  his  own.  Voss  v.  Cham- 
berlain, 19:  106,  117  N.  W.  2G9,  —  Iowa,  — . 

(Annotated) 
>Vlio  are  bona  fide  holders. 

6.  The  word  "trustee,"  added  to  the 
payee's  name  in  a  written  instrument,  is 
sufficient  to  put  a  purcha.ser  upon  inquiry 
as  to  all  the  terms  and  conditions  under 
which  it  may  have  been  executed,  and,  in 
the  absence  of  such  inquiry,  knowledge 
thereof  will  be  presumed.  ^Icr^-eod  v.  De- 
spam,  19:  276,  90  Pac.  492,  49  Or.  536. 

6.  One  taking  a  pledge  of  negotiable  pa- 
per from  a  bank  official  as  collateral  for 
his  own  debt  is  not  bound  to  show  diligence 
in  ascertaining  the  official's  right  to  the 
paper  as  against  the  payee  who  has  in- 
dorsed it  in  blank  and  left  it  in  a  recep- 
tacle in  the  bank  for  safe -keeping,  under  a 
statute  providing  that  the  rule  that,  when 
it  is  shown  that  the  title  of  any  person 
who  has  negotiated  such  paper  was  defect- 
ive, the  burden  is  on  the  holder  to  prove 
title  acquired  in  due  course,  does  not  apply 
in  favor  of  a  person  who  became  bound  on 
the  instrument  prior  to  the  acquisition  of 
defective  title.  Voss  v.  Chamberlain,  ig: 
106,  117  N.  W.  269,  —  Iowa,  — . 

7.  One  taking  negotiable  paper  as  a 
substitute  for  other  securities  held  as  col- 
lateral for  a  debt  which  he  surrenders  at  the 
time  is  a  holder  for  value.  Voss  v.  Cham- 
berlain, 19:  106,  117  N.  VV.  209,  —  Iowa,  — . 
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DILLS  OF  EXCHANGE. 

Parol  evidence  to  show  relation  of  par- 
ties to,  see  Evidence,  32. 

BILLS  OF  LADING. 

Construction  of,  see  Carriers,  21. 
Parol   evidence   to  vary   terms  of,  see 
Evidence,  30. 

BLASTING. 

Duty  of  master  to  w^am  of  danger  in 
connection  with,  see  Master  and 
Servant,  6. 

BOARDS. 

Of  health,  see  Health. 

BONA  FIDE  HOLDER. 

Of  note,  see  Bills  and  Notes,  1,  2,  4-7- 
Of  county  bonds  issued  in  aid  of  rail- 
road, see  Bonds,  4;  Evidence,  18; 
Trial,  19. 
Rights  of  one  purchasing  property  for 
value  from  cotenant  who  has  pur- 
chased outstanding  encumbrance, 
see  Limitation  of  Actions,  I. 

BONDS. 

Interest  on,  see  Interest,  1. 
Presumption  as  to  validity  of  railroad 

aid   bonds,   see    Evidence,    17. 
Presumption  as  to  bona  fide  chanicter 

of  holder  of  railroad  aid  bond,  ^ee 

Evidence,  18. 
Findings  by  court  in  suit  on  county  aid 

bonds,  see  Trial,  19. 

1.  Mere  fear  or  suspicion  on  the  part  of 
the  lessor  that  a  lessee  intends  to  sell  in- 
toxicating liquor  on  the  leased  premisses 
without  authority  of  law  will  not  avoid  a 
bond  by  which  the  lessee  undertakes  to  hold 
the  lessor  harmless  from  any  expenditure  or 
costs  because  of  the  unlawful  sale  of  liquor 
upon  the  premises.  Harbison  v.  Shirley,  19: 
66a,  117  N.  W.  963,  —  Iowa,  — . 

(Annotated) 

Municipal  .bonds. 

2.  The  exoneration  of  a  county  from  its 
former  subscription  to  the  stock  of  anolbor 
corporation  is  a  condition  precedent  to  the 
issuance  of  bonds  in  aid  of  a  subscription 
to  railroad  stock,  where  the  order  for  the 
ejection  contained  the  condition  that  boncU 
in  aid  of  the  subscription  should  not  be  is- 
sued until  the  county  was  fully  and  com- 
pletely exonerated  from  the  payment  of  the 
capital  stock  voted  and  authorized  to  be 
issued  to  the  former  company.  Quinlan  v. 
(ireen  County,  19:  849,  157  Fed.  33,  84  C.  C. 
A.  537. 

3.  The  construction  of  the  road  upon  a 
certain  route  through  the  county,  and  the 
expenditure  of  the  subscription  therein,  is 
not  a  condition  precedent  to  the  issuance  of 
county  bonds  in  aid  of  a  railroad  under  a 
vote  upon  a  submission  of  the  question 
whether  or  not  bonds  in  aid  of  the  sub- 
scription should  be  issued  upon  condition 
that  the  company  so  locate  and  construct 
the  road  and  expend  the  money.     Quinlao 
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V.   Green  County,  19:  849,  157   Fed.  33,  84 
C.  C.  A.  537. 

4.  Uoiids  issued  by  a  county  in  aid  of  a 
railroad  company  are  not  invalidated  in 
1  lie  hands  of  a  bona  fide  holder  for  value  by 
the  failure  of  the  company  to  comply  with 
a  condition  on  which  they  were  issued,  that 
the  road  should  be  located  and  constructed 
upon  a  certain  route  through  the  county, 
and  that  the  money  received  from  the  bonds 
Hhould  be  expended  therein.  Quinlan  v. 
Cireen  County,  19:  849,  157  Fed.  33,  84  C.  C. 
A.  637.  (Annotated) 

KONUS. 

£irect  of  agent's  bonus  to  render  loan 
usurious,  see  Usury. 

BOUNDARIES. 

Adverse  possession  on,  see  Adverse  Pos- 
session, 1. 

A  railroad  company  is  presumed,  aft- 
er the  lapse  of  twenty  years,  to  have  ac- 
(luiesced  in  the  fact  that  a  fence  placed 
along  land  dedicated  for  depot  purposes,  but 
not  in  fact  needed  for  public  use,  represents 
the  true  boundary  line,  although  neither  it 
nor  the  adjoining  owner  is  required  by  law 
to  maintain  the  fence.  Chicago,  M.  &  St.  P. 
R.  Co.  v.  Hanken,  19:  ai6,  118  N.  W.  627,  — 
Iowa,  — . 

BRIDGES. 

Injury  to  passenger  through  fall  of,  see 
Carriers,  10;   Evidence,  8. 

Variance  in  action  against  city  for  in- 
jury by  negligence  of  bridge  tender, 
see  Evidence,  54. 

Liiability  of  municipality  for  negligent 
operation  of,  see  Master  and  Serv- 
ant, 38;  Municipal  Corporations, 
22. 

City  employee  sent  to  take  measure- 
ments of  bridge  as  fellow  servant 
of  bridge  tender,  see  Trial,  6. 

BROKERS. 

Effect  of  failure  to  obtain  license  on 
validity  of  contracts,  see  Contracts, 
10. 

Construction  of  ordinance  imposing  li- 
cense tax  on  real -estate  agents,  see 
License,  2. 

1.  A  real -estate  agent  employed  to  find 
a  purchaser  for  land  is  not  deprived  of  his 
right  to  compensation  by  the  fact  that  the 
contract  of  sale  entered  into  between  the 
purchaser  and  seller  could  not  be  specifically 
i  nforoed  because  some  of  its  provisions  wero 
contrary  to  law.  Manker  v.  Tough,  19:  675, 
08  Pac.  792,  —  Kan.  — . 

2.  An  agent  employed  to  sell  land  for 
■mother,  upon  whom  no  authority  to  execute 
t  contract  of  sale  or  to  execute  an  instru- 
ment of  conveyance  is  conferred,  is  required 
merely,  in  order  to  entitle  him  to  comj)en- 
sation,  to  find  a  purchaser  ready,  willin«<, 
and  able  to  make  the  purchase  at  the  prict* 
and  on  the  terms  prescribed  by  the  seller 
to  the  agent.  Manker  v.  Tough,  19:675, 
98  Pac.  792,  —  Kan.  — . 

3.  A  broker  receiving  exclusive  author- 
19L.R.A.(N.S.) 


ity  to  sell  real  estate  by  a  writing  which 
he  does  not  sign  cannot  recover  commissions 
in  case  the  property  is  sold  by  the  owner 
without  aid  from  him,  if  he  fails  to  show 
that,  prior  to  the  sale,  he  had  used  ordi- 
nary diligence  in  endeavoring  to  make  a. 
sale  of  the  property,  resulting  in  the  ex- 
penditure of  time,  money,  or  effort  under 
the  contract.  Schoenmann  v.  Whitt,  19: 
598,  117  N.  W.  851,  —  Wis.  — .  (Annotated) 
4.  A  contract  between  a  real-estate 
agent  and  a  landowner,  that,  if  the  agent 
should  find  a  purchaser  for  the  land,  he 
should  have,  as  compensation  for  his  serv- 
ices, the  amount  the  land  might  sell  for 
above  a  certain  price,  is  not  a  joint  venture, 
in  which  neither  may  profit  to  the  exclusion 
of  the  other,  but  is  a  contract  of  agency 
merely,  and  the  agent  is  entitled  to  his  com- 
pensation where  he  finds  a  satisfactory  pur- 
chaser for  the  land,  although  the  contract  is 
subsequently  canceled  by  the  mutual  agree- 
ment of  the  seller  and  purchaser,  without 
the  consent  of  the  agent.  Manker  v.  Tough, 
19:  675,  98  Pac.  792,  —  Kan.  — . 

BUIIiDING      AND      liOAN      ASSOCIA- 
TIONS. 

1.  A  receiver  appointed  after  insolvency 
of  a  building  and  loan  association  proceeds 
in  like  manner  as  the  directors  thereof 
might  have  done  if  insolvency  had  not  su- 
pervened as  to  mortgage  debts  that  become 
due  and  payable,  not  by  the  insolvency  of 
the  association,  but  according  to  the  terms 
of  such  mortgages  and  under  the  by-laws  of 
the  association,  by  the  default  of  the  bor- 
rower himself,  prior  to  the  insolvency  ot  the 
association.  Re  State  Mut.  BIdg.  &  Loan 
Asso.  (N.  J.  Err.  &  App.)  19:  588,  71  Atl. 
251,  —  N.  J.  — . 

2.  The  rule  that  the  mortgagor,  in  the 
computation  of  the  amou/it  payable  upon  a 
mortgage  made  to  a  building  and  loan  asso- 
ciation by  one  of  its  members,  and  which 
has  become  due  by  reason  of  the  insolvency 
of  the  association,  is  entitled  to  have  cred- 
ited upon  the  principal  of  the  mortgage,  all 
sums  paid  by  him  as  premiums  for  the  loan, 
does  not  apply  to  mortgage  debts  that  be- 
come due,  not  by  the  insolvency  of  the  as- 
sociation, but  according  to  the  terms  of  such 
mortgages  and  under  the  by-laws  of  the 
association,  by  the  default  of  the  borrower 
himself  prior  to  the  insolvency  of  the  asso- 
ciation, since,  in  the  latter  case,  the  mere 
breach  of  the  legal  contract  gives  rise  to  no 
equitable  considerations.  Ue  State  Mut. 
hldg.  &  Loan  Asso.  (N.  J.  Err.  &  App.)  19: 
588,  71  Atl.  251,  —  N.  J.  — . 

BUILDINGS. 

Evidence  as  to  safety  of  chimneys  left 
standing  during  demolition  of,  see 
see  Evidence,  40. 

Mandatory  injunction  to  compel  alter- 
ation of,  to  make  building  comply 
with  contract,  see  Injunction,  1. 

Injury  by  tearing  down  and  removal 
of,  see  Master  and  Servant,  -.  42. 

Injury  to  children  by  fall  of,  see  Ne^j- 
ligenoe,  1. 
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BURDEN  OF  PROOF. 

See  Evidence,  2-22. 

CANCELATION  OF  INSTRUMENTS. 

Cancelation  of  subscription  to  corporate 
stock,  see  Corporations,  4, 

Necessity  of  restitution  by  infant  seek- 
ing to  cancel  deed,  see  Infants. 

CARE. 

Presumption  of  exercise  of,  by  person 
killed  at  railroad  crossing,  see  Evi^ 
dence,  16. 

CARRIERS. 

Damages  for  mental  anguish  for  breach 
of  contract  to  transport  corpse,  see 
Damages,  10. 

Recovery  for  mental  anguish  Of  passen- 
ger caused  by  carrier's  negligence 
toward  other  person,  see  Damages, 
16. 

Sufficiency  of  complaint  in  suit  for  car- 
rying corpse  beyond  proper  point  of 
delivery,  see  Pleading,  14. 

1.  A  failure  to  exercise  the  care  and 
diligence  due  from  railroad  companie.s  as 
common  carriers  is  negligence,  without  any 
legal  distinction  as  being  gross  or  ordinary. 
Summerlin  v.  Seaboard  Air  Line  R.  Co. 
ig:  191,  47  So.  557,  —  Fla.  — . 

2.  A  ferry  company  which  maintains  a 
pleasure  resort  on  its  own  property  for  a 
]}articular  class  of  persons  whose  patronage 
it  invites  and  for  whose  accommodation  it 
runs  a  boat  devoted  exclusively  to  their 
transportation  is  not,  so  far  as  that  enter- 
prise is  concorncd,  a  common  carrier;  and 
it  may  exclude  from  the  boat  persons  who 
will  be  undesirable  to  its  patrons,  or  destroy 
the  success  of  its  undertaking.  Meisner  v. 
Detroit,  B.  I.  &  W.  Ferry  Co.  19:  872,  118 
N.  W.  14,  —  Mich.  — . 

Who  are  passengers. 

3.  The  rights  of  a  section  man  on  a 
street  railway,  who  is  injured  while  riding 
to  his  work  from  his  home,  on  the  compa- 
ny's car,  without  paying  fare,  in  accordance 
with  a  custom  of  the  company  to  carry  such 
employees  free  upon  their  displaying  badges 
furnished  to  them,  are  not  those  of  a  pas- 
senger, but  merely  of  an  employee.  Bir- 
mingham R.  L.  &  P.  Co.  V.  Sawyer,  19:  717, 
47  So.  67,  —  Ala.  — .  (Annotated) 

4.  A  passenger  who  boards  a  train  after 
telegraphing  for  a  reservation  on  a  certain 
Pullman  car  which  is  not  attached  to  that 
train,  but  will  be  picked  up  a  few  miles 
down  the  road,  and  is  allowed  to  remain  in 
a  Pullman  car  pending  the  arrival  of  the 
one  on  which  his  reservation  is,  is  not  a 
passenger  of  the  Pullman  company,  and  it 
is  not  liable  for  negligence  of  its  conductor 
which  results  in  his  missing  his  car.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  v.  Raine,. 
19:  753,  113  S.  W.  495,  —  Ky.  — . 

5.  Neither  the  conductor  nor  the  en- 
gineer of  a  train,  nor  the  master  mechanic 
of  a  railroad,  has  the  implied  authoritv  to 
19L.R.A.(N.S.) 


invite   a    prrson   to   ride   in   the   cab  of  a 
locomotive   without  paving  fare.     Clark  v. 
Colorado  &  N.  W.  R.  Co.  19:  988,  1G5  Fed. 
408,  —  C.  C.  A.  — . 
Duty  to  passenger;  nei^llgence. 

Damages   for  negligently   causing  pas- 
senger to  miss  train  on  connecting 
road,  see  Damages,  4. 
Burden  of  proof  in  case  of  injury  to 

passenger,  see  Evidence.  8. 
Setting  aside  verdict  for  passenger  in- 
jured by   fall   of   carrier's  bridge, 
see  New  Trial,  3. 
Failure   to  warn   passengers   as   proxi- 
mate cause  of  injurj^  see  Proximate 
Cause,  1. 
Instruction    as    to    liability    of    carrier 
for  injury  to  passenger,  6ee  Trial, 
17. 

6.  Where  a  sleeping  car  conductor  un- 
dertakes, in  the  presence  of  the  train  con- 
ductor, to  put  a  lady  holding  a  railroad 
ticket  on  the  right  Pullman  car,  and  tell* 
her  to  remain  in  his  car  until  the  desired 
car  arrives,  the  railroad  company  is  liable 
for  his  neglect  to  do  so.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  V.  Raine,  29:  753,  113  S.  W. 
405,  —  Ky.  — . 

7.  A  switching  crew  is  not  guilty  of 
wantonness  or  recklessness  towards  a  pas- 
senger riding  in  an  engine  cab  because  it 
leaves  a  car  on  a  switch,  which  does  nat 
clear  the  main  track,  where  it  does  not 
know  of  its  presence  in  the  cab;  nor  are 
those  in  charge  of  the  engine  guilty  of  such 
negligence  toward  him  when  thej'  do  not 
know  that  the  car  does  not  clear  the  track. 
— so  as  to  render  the  railroad  company  lia- 
ble in  case  he  is  injured  by  the  engine  com- 
ing in  contact  with  ihe  car.  Clark  v.  Colo- 
rado &  N.  W.  R.  Co.  19:  988,  165  Fed.  408, 

—  C.  C.  A.  — . 

8.  A  passenger  on  a  railroad  train  mar 
recover  damages  for  inconvenience  and  in- 
jury suffered  by  failure  of  the  carrier  to 
exercise  toward  her  that  degree  of  care 
which  is  due  to  a  passenger.  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Overton,  19:  500,  110  S.  W.  736, 

—  Tex.  — . 

9.  A  street  railway  company  is  negli- 
gent in  maintaining  the  tracks  used  by  cars 
running  in  opposite  directions  so  close  to- 
gether that  the  natural  sway  of  the  cars  in 
motion,  emphasized  by  an  uneven  condition 
of  the  track  which  it  permits  to  exist, 
brings  passing  cars  within  3  to  6  inches  of 
each  other,  without  taking  any  precautions 
to  prevent  injury  to  passengers  who,  be- 
cause of  the  crowded  condition  of  the  cars, 
may  project  some  portion  of  the  body  be- 
yond the  sides  of  the  cars.  La  Barge  v. 
Union  Electric  Co.  19:  213,  116  N.  W.  816, 
138  Iowa,  691. 

10.  A  carrier  is  not  liable  for  injury  to  a 
passenger  through  the  fall  of  a  bridge 
caused  by  the  breaking  of  an  imperfect  weld 
in  a  cord,  which  could  not  liave  been  de- 
tected by  the  utmost  scrutiny,  where  the 
bright  was  constructed  by  a  thoroughly  rep- 
utable    competent,     and     reliable     builder. 
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Roanoke  R.  &  E.  Co.  T.  Sterrett,  19:  316,  02 
S.  E.  385,  108  Va.  533. 
Assault  on  passengrer. 

11.  A  street  car  company  is  liable  for 
the  act  of  one  employed  to  care  for  its 
cars,  who  unlawfully  assaults  a  passenger 
while  attempting  to  eject  him  from  the 
car  at  the  express  or  implied  request  of 
the  conductor,  but  not  if  his  act  is  of  his 
own  volition,  and  beyond  the  scope  of  his 
employment.  Mills  v.  Seattle,  R.  &  S.  R. 
Co.  19:  704,  96  Pac.  520,  50  Wash.  20. 
Nef^llgeiice  of  passenger. 

See  also  supra,  8. 

Ne|; licence  of  person  riding  on  running 
board,  see  Trial,  7. 

12.  A  passenger  on  a  open  street  car 
cannot  be  said,  as  matter  of  law,  to  be 
negligent  if,  when  compelled  to  stand  be- 
cause of  the  crowded  condition  of  the  Sar, 
he  leans  against  a  side  post,  and  in  the 
act  of  laughing  throws  his  head  back  a 
few  inches  beyond  the  post,  so  that  it  comes 
in  contact  with  a  car  passing  in  the  oppo- 
site direction.  La  Barge  v.  Union  Electric 
Co.  19:213,  116  N.  W.  816,  138  Iowa,  691. 

13.  One  who,  without  paying  lare,  volun- 
tarily attempts  to  ride  in  the  cab  of  a 
lucaniotive  at  the  invitation  of  those  in 
charge  of  the  train,  assumes  the  known 
liazards  incident  to  such  exposed  position, 
and  cannot  hold  the  railroad  company  lia- 
ble for  injuries  caused  by  the  collision  of 
the  cab  with  a  car  negligently  left  on  a 
side  track  so  as  not  to  clear  the  main  track, 
where  the  negligence  was  not  wanton,  and 
no  injury  occurred  to  anyone  else  on  the 
train.  Clark  v.  Colorado  &  N.  VV.  R.  Co. 
19:  988,  165  Fed.  408,  —  C.  C.  A.  — . 

14.  A  passenger  on  a  mixed  train  is 
negligent,'  as  matter  of  law,  in  riding  upon 
the  platform  when  there  is  plenty  of  room 
in  the  car,  merely  because  the  weather  is 
warm  and  he  prefers  to  ride  there.  Wag- 
ner V.  Atlantic  Coast  Line  R.  Co.  19:  1028, 
61  S.  E.  171,  147  N.  C.  316. 

Ejection. 

See  also  supra,  11. 

15.  One  holding  a  street  car  ticket  en- 
titling him  to  transportation  to  any  one 
jf  several  points  at  different  distances 
along  the  line  from  the  starting  point,  who 
boards  a  car  plainly  marked  as  going  only 
as  far  as  the  nearest  stop  to  which  the 
ticket  entitles  him  to  ride,  is  not  entitled 
to  damages  in  case  the  car  stops  at  that 
fH)int  and  goes  back,  and  he  is  ejected  thrre- 
from  without  undue  force  after  being  re- 
fused a  transfer  to  another  car.  Mills  v. 
Seattle,  R.  &  S.  R.  Co.  19:  704,  96  Pac.  520, 
50  Wash.  20.  (Annotated) 

16.  A  street  car  company  cannot  eject  a 
trespasser  from  its  car  while  the  car  is 
in  motion,  so  as  to  endanger  life  or  limb, 
or  wilfully  or  unnecessarily  assault  him. 
Mills  v.  Seattle,  R.  &  S.  R.  Co.  19:  704,  06 
Pac.  620,  50  Wash.  20. 
19LJR.A.(N.S.) 


Injuries  in  gretting  on  and  off. 

Injury    to   child   attempting   to   board 
train,  see  Negligence,  2. 

17.  A  railroad  company  is  not  required 
to  maintain  in  populous  communities  a 
lookout  for  children  who  are  in  the  habit  of 
jumping  on  and  off  its  cars  while  in  motion, 
and  provide  against  injuries  to  them. 
Swartwood  v.  Louisville  &  N.  R.  Co.  19: 
III2,  111   S.  W.  305,  —  Ky.  — 

Fares;  transfers. 

18.  Entirely  distinct  lines  of  street  rail- 
way originally  constructed  .and  operated  by 
diil'erent  companies  and  brought  into  phys- 
ical relation  to  each  other  by  a  third  line 
connecting  them  do  not,  although  the  three 
lines  have  by  leases  and  contracts  come 
into  possession  of  one  company,  which  is 
operating  them  as  a  single  system,  consti- 
tute a  road  and  connecting  branches  there- 
of, or  a  main  line  of  road  and  any  branch 
or  extension  thereof,  \Vithin  the  meaning  of 
a  statute  reqi^iring  a  street  railway  com- 
pany to  charge  only  one  fare  for  transport- 
ing a  passenger  over  such  road  and  branch 
within  a  city.  Bull  v.  New  York  C.  R.  Co. 
19:  778,  85  N.  E.  385,  192  N.  Y.  361." 

19.  An  attorney  traveling  over  a  street 
railway  simply  tor  the  purpose  of  ascertain- 
ing whether  or  not  a  transfer  will  be  given 
him  at  a  certain  point  as  required  by  stat- 
ute, which  information  he  desires  for  the 
benefit  of  suits  already  commenced  on  be- 
half of  clients  for  the  statutory  penalty 
for  refusal  to  give  them  transfers,  is  not 
entitled  to  bring  an  action  for  the  statu- 
tory penalty  because  of  the  refusal  to  give 
him  one,  where  the  statute  requires  the  car- 
rying of  passengers  desiring  to  make  a  con- 
tinuous trip  between  certain  points  for  one 
fare,  and  imposes  a  forfeiture  to  the  per- 
son aggrieved  by  refusal  to  issue  the  neces- 
sary transfer.  Bull  v.  New  York  C.  R.  Co. 
19:  778,  85  N.  E.  385,  192  N.  Y.  361. 
Baggage, 

Proximate  cause  of  loss  of  baggage,  see 
Proximate  Cause,  2. 

20.  A  provision  on  a  transportation 
ticket  that  the  carrier  is  not  to  be  responsi- 
ble for  the  destruction  of  baggage  by  fire  is 
binding  on  the  jmssenger  in  its  application 
to  fires  not  caused  by  the  carrier's  negli- 
gence, although  it  is  in  print  so  fine  that 
the  passenger  cannot,  because  of  defective 
sight,  read  it,  if  the  printed  provisions  on 
the  ticket  are  sufficiently  conspicuous  to 
charge  him  with  notice  that  they  contain  a 
contract.  French  v.  Merchants  &  M.  Transp. 
Co.   19:  1006,  85  N.  E.  424,   199  Mass.  433. 

(Annotated) 
Of  freight;  fc^nerally. 

Parol  evidence  to  vary  terms  of  bill  of 

lading,  see  Evidence,  30. 
Presumption   of  negligence   in  case  of 
loss    of    or    damage    to    goods    in 
hands    of    carrier,    see    Evidence, 
9-11. 
Direction  of  verdict  in  action  against 
I  carrier  for. loss  of  property  in  tran- 

I  sit,  see  Trial,  13. 
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21.  While  a  bill  of  lading  is  to  be  con- 
strued as  a  whole,  invalid  conditions  will 
not  necessarily  render  the  contract  invalid, 
it  being  enforceable  as  far  as  valid.  Whit- 
nack  V.  Chicago,  B.  &  Q.  R.  Co.  19:  loii, 
118  N.  W.  67,  —  Neb.  — . 

22.  The  common-law  duty  of  express 
companies  to  make  flee  lieliveries  of  parcels 
committed  to  their  care  is  not  such  as  to 
preclude  them  from  fixing  charges  for 
transportation  which  will  not  include  such 
ueiivcnes,  and  requiring  consignees  to  pay 
for  making  a  personal  delivery  to  them. 
State  ex  rel.  Railroad  Commission  v.  Adams 
Exp.  Co.   19:  93,  85  N.  E.  337,  —  Ind.  — . 

23.  A  common-law  exception  relieving  a 
carrier  from  loss  occasioned  by  an  act  of 
the  shipper  or  owner  of  goods  will  not  be 
read  into  a  statute  imposing  liability  of  an 
insurer  upon  an  inland  common  carrier  for 
loss  ot  pioperty  cunjigned  to  it  for  carriage 
when  unaccompanied  by  the  consignor,  ex- 
c»3pt  for  loss  resulting  from 'certain  specified 
causes.  Duncan  v.  Great  Northern  R.  Co. 
19:  90a,  118  N.  W.  826,  —  N.  D.  — . 

24. 'A  carrier  is  liable  for  the  loss, 
through  leakage,  of  flax  carried  by  it,  even 
tiiougii  the  snipper  may  not  have  fastened 
properly  inside  doors  furnished  by  the  car- 
rier for  the  purpose  of  retaining  the  flax, 
where,  after  these  doors  were  inserted,  the 
car  was  receipted  for  and  the  outside  doors 
closed  and  sealed  by  the  carrier's  agent, 
who  had  full  opportunity  to  observe,  while 
closing  the  outside  doors,  whether  the  in- 
side doors  were  properly  fastened.  Dun- 
can V.  Great  Northern  R.  Co.  i9'.  95*,  ^8 
N.  W.  826,  —  N.  D.  —.  (Annotated) 

Carrying  live  stoclt. 

25.  Ihe  liability  of  a  common  carrier  as 
an  insurer  does  not  extend  to  any  damage 
resulting  from  an  intrinsic  cause  against 
which  care  and  foresight  could  not  provide, 
such  as  damage  resulting  from  the  nature, 
disposition,  or  viciousness  of  live  stock,  un- 
dertaken to  to  transported,  as  such  cause 
is  within  the  principle  which  excuses  com- 
mon carriers  from  loss  or  damage  resulting 
from  the  act  of  God.  Summerlin  v.  Sea- 
board Air  Line  R.  Co.  19:  191,  47  So.  657, 

—  Fla.  — 

26.  A  railroad  company,  by  receiving  live 
stock  and  undertaking  to  transport  the 
same  for  hire,  assumes  the  relation  of  a 
common  carrier,  and  becomes  chargeable 
with  the  duties  and  obligations  incident  to 
that  relation,  except  so  far  as  such  duties 
and  responsibilities  may  legally  be  modified 
by  special  contract.  Summerlin  v.  Sea- 
board Air  Line  R.  Co.  19:  191 »  47  So.  557, 

—  Fla.  — . 
Limitation  of  liability. 

As  to  limitation  of  liability  for  loss  of 
baggage,  see  supra,  20. 

27.  A  common-law  doctrine  holding  a 
common  carrier  to  the  liability  of  an  in- 
surer does  not  pn  elude  the  parties  to  the 
shipment  from  entering  into  a  contract  re- 
ferring to  the  carrier's  liability.  Summer- 
10L.R.A.(N.S.) 


lih  V.  Seaboard  Air  Line  R.  Co.  19.  191,  47 
So.  557,  —  Fla.  — . 

28.  A  common  carrier  of  goods  cannot 
legally  stipulate  for  exemption  from  lia- 
bility for  losses  occasioned  by  its  ovru  negli- 
gence of  that  of  its  agents  or  servants,  and 
all  stipulations  for  exemption  from  negli- 
gence, whether  gross  or  ordinary,  aro  in- 
effectual. Summerlin  v.  Seaboard  Air  Line 
R.  Co.  19:  191,  47  So.  557,  —  Fla.  — . 
Connecting  carriers. 

29.  A  railroad  company  receiving  a 
sleeping  car  from  another  company  uj»on 
which  18  a  passenger  for  a  car  on  its  tra^in 
whom  the  conductor  of  the  former  car  ha» 
undertaken  to  put  on  the  right  car  is  not 
liable  for  sending  that  car  forward  in  the 
first  section  of  the  train,  so  that  the  passen- 
ger does  not  get  it,  where  it  had  no  notice 
of  her  desire  until  after  the  train  had  b€«n 
separated,  and  its  conductor  did  all  he 
could  to  rectify  the  mistake  after  learning 
of  it.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Raine,  19:  753,  US  S.  W.  496,  —  Ky.  — . 

30.  A  common  carrier  who  undertakes, 
during  extreme  cold  weather,  to  carry  two 
car  loads  4f  potatoes  and  deliver  them  to  a 
connecting  carrier,  the  contract  providing 
that  the  shipper  should  furnish  a  care  taker 
to  accompany  the  shipment,  and  kc^  fires 
in  the  cars,  to  prevent  freezing,  is  liable 
for  loss  of  potatoes  which  became  frozen 
by  reason  of  the  cars  becoming  separated  in 
transit  on  its  lines,  whereby  the  care  taker 
is  prevented  from  attending  to  one  ear  of 
the  potatoes,  even  though  they  may  not 
have  become  frozen  until  after  they  were 
delivered  to  the  second  carrier.  Whitnack  v. 
Chicago,  B.  &  Q.  R.  Co.  19:  101 1,  118  X.  W. 
67,  —  Neb.  — . 

31.  A  common  carrier  who  accepts  goods 
for  shipment  to  be  delivered  to  a  "connecting 
carrier  will  be  liable  for  any  damages  to 
the  goods  resulting  directly  from  itd  negli- 
gence, although  the  loss  may  not  actually 
occur  until  after  the  goods  are  delivered  to 
the  second  carrier.  Whitnack  v.  Chicago, 
B.  &  Q.  R.  Co.  19:  loii,  118  N.  W.  67,  — 
Neb.  — .  (Annotated) 
Governmental   control;    discrimination. 

State  statute  requiring  express  com- 
pany to  make  free  deliveries,  see 
Commerce,  1-3. 

32.  A  state  cannot  compel*  an  express* 
company  to  make  free  delivery  of  parcels 
committed  to  its  care,  in  violation  of  con- 
tracts made  at  the  place  where  the  parcels 
are  received  in  another  state,  that  deliver}' 
charges  shall  be  paid  by  the  consignee. 
State  ex  rel.  Railroad  Commission  v.  Adams 
Exp.  Co.  19:  93,  85  N.  K.  337,  —  Ind.  — . 
Discrimination  between  hackmen. 

33.  A  railroad  company  cannot  give  to 
one  hackman  the  right  to  occupy  such  a 
position  on  its  grounds  as  necessarily  to 
result  in  his  securing  by  far  the  larger 
share  of  the  business,  and  a  contract  by 
which  it  attempts  to  do  so  is  void.  An-ier- 
son  V.  Palmer  Transfer  Co.  19:  756,  115  S. 
VV.  182,  —  Ky.  — . 
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CJASK. 

Sufliciency  of  complaint  in  action  for 
causing  breach  of  contract,  see 
Pleading,  9. 

1.  To  render  one  liable  for  preventing 
the  performance  of  a  contract  he  must  have 
had  knowledge  of  it.  McCJurk  v.  Cronen- 
\vett,  ig:  561,  85  N.  E.  576,  199  Mass.  457. 

2.  An  officer  of  a  corporation  may  be 
liable  for  maliciously  inducing  it  to  break 
its  contract  with  its  employee  and  discharge 
him  from  his  employment.  AlcGurk  v. 
Cronenwett,  19:  561,  85^  N.  E.  676,  199  Mass. 
46/.  (Annotated) 


cavI':at. 

Right  of  caveator  to  dismiss  issues 
framed  for  purpose  of  filing  new 
caveat,  see   Wills,   1. 

CERTIORARI. 

See  also  Appeal  and  Error,  6. 

1.  The  owner  of  property  adjoinini^ 
that  on  which  is  maintained  a  liquor  nui- 
sance has  suflicient  interest  to  be  entitled  to 
seek  a  writ  of  certiorari  to  review  a  con- 
sent decree  in  a  suit  by  a  citizen  to  enjoin 
the  maintenance  of  the  nuisance,  which  per- 
mits acts  contrary  to  the  statute  and  prej- 
udicial to  the  community.  Hemmer  v. 
Honson,  ig:  610,  117  N.  W.  257,  —  Iowa  — . 

2.  A  consent  decree  in  an  action  under 
the  statute  by  a  ci.tizen  to  enjoin  the  main- 
tenance of  a  liquor  nuisance,  which  permits 
acts  contrary  to  the  statute  and  prejudicial 
to  the  comiininity,  of  which  he  fails  or  re- 
fuses to  seek  correction  by  appeal,  may  be 
reviewed  umlrr  a  writ  of  certiorari  at  the 
suit  of  any  citizen,  upon  a  proper  showing 
of  his  qual  ill  cations.  Hemmer  v.  Bonson, 
19:  610,  117  X.  W.  257,  —  Iowa.  — . 

(Annotated) 

3.  That  the  real  motive  of  an  interested 
person  in  applying  for  a  writ  of  certiorari 
to  review  a  decree  in  a  suit  to  enjoin  the 
maintenance  of  a  liquor  nuisance,  which 
permits  acts  contrary  to  the  statute  and 
prejudicial  to  th?  community,  is  to  compel 
the  purchase  of  his  property  at  an  exorbi- 
tant price,  cannot  be  considered  by  the  court 
as  a  reason  for  denying  the  relief.  Hemmer 
V.  Bonson,  19:  610,  117  N.  W.  257,  —  Iowa, 

4.  Neither  the  oral  statements  of  a 
judge  in  entering  a  decree  enjoining  the 
maintenance  of  a  liquor  nuisance,  which,  by 
its  terms,  permits  acts  contrary  to  the 
statute  and  prejudicial  to  the  community, 
nor  the  interpretation  which  the  jmrties 
have  put  upon  the  decree,  can  be  considered 
upon  a  petition  for  a  writ  of  certiorari  to 
correct  the  decree.  Hemmer  v.  Bonson,  19: 
610,  117  N.  W.  257,  —  Iowa,  — . 


CHANCERY. 

See   Equity. 
10LJt,A.(N.S.) 


CHARTER. 

Acquiescence  by  stockholders  in  amend- 
ment of  charter  increasing  their 
liability,  see  Corporations,  10. 

CHATTEL  MORTGAGE. 

1.  A  mortgage  by  a  renter  of  crops  to 
be  grown  during  the  year,  and  also  of  crops 
to  be  raised  "each  successive  year,"  until 
the  debt  is  paid,  will  not  attach  to  crops 
grown  in  a  subsequent  year  on  land  rented 
by  him  from  a  different  landlord,  in  which 
he  had  no  interest  when  the  mortgage  was 
executed.  Windham  v.  Stephenson,  19: 
910,  47  So.  280,  —  Ala.  — .  (Annotated) 

2.  It  is  immaterial  whether  the  mort- 
gagee has  good  cause  to  believe  that  he  is 
insecure  if  he  in  fact  deemed  himself  to  be 
so,  under  a  clause  in  a  chattel  mortgage  pro- 
viding that  he  may  take  possession  of  the 
property  if  he  deem  himself  insccufx>.  Flem- 
ing V.  Thorp,  19:  915,  96  Pac.  470,  —  Kan. 
— .  (Annotated) 

CHECKS. 

As  to  duties  and  liability  of  bank  with 
respect  to,  see  Banks. 

CHILDREN. 

See  Infants. 

CINDERS, 

Injunction  against,  see  Nuisance,  3. 

CIVIL  RIGHTS. 

Statute  as  to  penalty  and  costs  for  ex- 
cluding negro  from  place  of  amuse- 
ment, see  Costs. 

A  roller  skating  rink  which  the  pub- 
lic is  invited  to  patronize  for  an  admission 
fee  is  within  the  terms  of  a  statute  impos- 
ing a  penalty  for  exclusion  on  account  of 
color  of  any  person  from  the  privilege  of 
inns,  restaurants,  saloons,  barber  shops, 
eating  houses,  public  conveyances  on  land 
or  water,  or  any  other  place  of  public  accom- 
modation or  amusement.  Jones  v.  BroAoway 
Roller  Rink  Co.  19:  907,  118  N.  W.  170,  — 
Wis.  — .  (Annotated) 

CLOUD    ON   TITLE. 

Suit  to  determine  rights  of  appropria- 
tors  of  water  as  one  to  quiet  title, 
see  Action   01    Suit. 

Necessity  of  restitution  by  infant  seek- 
ing cancelation  of  deed  as  cloud  on 
title,  see  Equity,  2. 

Sufficiency  of  service  to  sustain  judg- 
ment quieting  title,  see  Judgments, 

Sufficiency  of  process  to  secure  jurisdic- 
tion in  action  to  quiet  title,  see 
Writ  and  Process. 

An  action  to  quiet  title  to  real  estate 
must  be  prosecuted  and  maintained  in  the 
jurisdiction  in  which  the  res  or  subject-mat- 
ter is  situated.  Taylor  v.  Hulett,  19:  535- 
97  Pac.  37,    —  Idaho,  — . 
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COLLATERAL  ATTACK. 

On  judgment,  see  Judgment,  3. 

COMBINATIONS. 

See   Monopoly   and   Combinations. 

COMMERCE. 
Express  companies. 

Power  of  state  to  compel  express  com- 
pany to  make  free  deliveries,  see 
Carriers,  32. 

1.  A  state  statute  '  requiring  express 
companies  to  make  free  deliveries  of  parcels 
committed  to  them  for  transportation  is,  as 
applied  to  interstate  shipments,  invalid  as 
an  attempted  regulation  of  interstate  com- 
merce. State  ex  rel.  Railroad  Commission 
V.  Adams  Exp.  Co.  19:  93,  86  N.  E.  337,  — 
Ind.  — .  (Annotated) 

2.  A  state  statute  requiring  express 
companies  to  make  free  delivery  of  parcels 
committed  to  their  custody  for  transporta- 
tions is  not  in  aid  of  the  common  law  to  such 
an  extent  that  it  cannot  be  said  to  be  in  con- 
flict with  the  Federal  statutes  governing 
the  regulation  of  rates  of  interstate  ship- 
ments. State  ex  rel.  Railroad  Commission  v. 
Adams  Exp.  Co.  19:  93,  86  N.  E.  337,  —  Ind. 

3.  A  state  cannot  compel  express  com- 
panies to  make  free  deliveries,  within  cities 
of  a  certain  class,  of  interstate  shipments 
committed  to  their  care,  in  view  of  the  rail- 
road rate  law  of  Congress  requiring  the  fil- 
ing by  transportation  companies  with  the 
Interstate  Commerce  Commission  of  sched- 
ules of  rates  for  transportation  or  any  serv- 
ice connected  therewith,  and  empowering  the 
commission  to  determine  what  regulations  in 
respect  to  transportation  are  reasonable,  and 
to  require  the  carrier  to  conform  to  such 
regulations.  State  ex  rel.  Railroad  Com- 
mission V.  Adams  Exp.  Co.  19:  93,  86  N.  E. 
337,  —  Ind.  — . 

Railroads. 

State  statute  restricting  hours  of  labor 
of  railroad  employees,  see  Statutes, 
1. 

4.  A  regulation  by  Congress  of  the  num- 
ber of  hours  per  day  for  which  telegraph 
operators  and  train  despatchers  on  inter- 
state railroads  may  be  employed  inhibits 
state  legislation  upon  the  same  subject, — 
especially  such  as  limits  such  employment 
to  fewer  hours  per  day  than  allowed  by  Con- 
gress, and  puts  the  regulation  in  force  soon- 
er than  the  time  provided  by  the  congres- 
sional act.  State  v.  Chicago,  M.  &  St.  P.  R. 
Co.  19:  326,  117  N.  VV.  086,  —  Wis.  — . 

5.  An  act  of  Congress  regulating  the 
hours  of  labor  of  railroad  employees  en- 
gaged strictly  in  the  business  of  interstate 
commerce  cannot  be  annulled  because  not 
within  its  constitutional  powers.  State  v. 
(^hicago,  M.  &  St.  P.  R.  Co.  19:  326,  117  N. 
W.  680,  —  Wis.  — . 

Regulating  and  lleensing  sales. 

Presumption  as  to  when  sale  by  agent 
in   one   state   for   niercliant   in   an- 
other is  completed,  see  Evidence,  21. 
10L.R.A.(N.S.) 


0.  The  right  of  a  merchant  of  one  ftate 
to  sell  his  goods  in  another  state  carries  with 
it  the  right  to  deliver  them,  and  to  employ  for 
that  purpose  any  agency  he  may  deem  prop- 
er, providing  that  at  no  time  before  tlie  de- 
livery the  goods  become  so  mingled  with  the 
common  mass  of  property  in  such  other  state 
as  to  deprive  the  transaction  of  its  inter- 
state features.  Kinsley  v.  Dyerly,  19:405, 
98  Pac.  228,  —  Kan.  — . 

7.  A  statute  forbidding  without  license, 
the  canvassing  for  or  selling  by  sample  of 
goods  made  in  another  state,  after  they 
have  been  shipped  into  the  state  passing  the 
statute,  while  permitting  such  canvassing 
for  domestic  goods,  violates  the  commerce 
clause  of  the  Federal  Constitution.  State 
V.  Bayer,  19:  297,  97  Pac.  129,  —  Utah,  — . 

(Annotated) 

8.  The  state  may  make  the  license  tax 
on  the  right  to  sell  certain  classes  of  goods 
by  sample  to  consumers  by  canvassing  from 
house  to  house  apply  to  goods  shipped  from 
foreign  states,  when  it  applies  equally  to 
those  of  domestic  origin.  State  ▼.  Bayer, 
19:  297,  97  Pac.  129,  —  UUh,  — . 

9.  An  agent  who  solicits  orders  for  a 
merchant  of  another  state  may  be  made 
agent  to  deliver  and  collect  without  de- 
stroying the  interstate  character  of  the 
transaction.  Kinsley  v.  Dyerly,  lo:  405,  98 
Pac.  228, -Kan.-:  "^     ^'    ^  '^  ^ 

COMMGRCIAIi  PAPER. 

See  Bills  and  Notes.- 

COMMISSIONS. 

Of  brokers,  see  Brokers. 

'OMMON  CARRIERS. 

See  Carriers. 

COMMON  liAW. 

Common-law  exception  as  to  carrier's 
liability,  see  Carriers,  23. 

Determining  common  law  of  other  state, 
see  Courts,  9,  10. 

Presumption  as  to  common  law  of  other 
state,  see  Evidence,  3. 

COMPENSATION. 

Of  attorneys,  see  Attorneys,  3. 

Of  brokers,  see  Brokers. 

Of  insurance  agent,  see  Constitutional 
Law,  4,  5;  Corporations,  1;  In- 
surance, 1-3. 

COMPIiAINT. 

Sufficiency  of  declaration  or  complaint 
see  Pleading,  1-9. 

CONCLUSIVENESS. 

Of  judgment,  see  Judgment,  3-^. 

CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain. 

CONDITIONAL  SALE. 
See  Trespass,  1. 
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COXFESSfONS. 

Sufficiency  of  corroboration  of,  see  Evi- 
dence, 52,  53. 

coNFiiicT  OF  Laws. 

How  common  law  of  other  state  deter- 
mined, see  Courts,  9,  10. 

Presumption  as  to  foreign  law,  see  Evi- 
dence, 2,  3. 

In  the  absence  of  stipulation  evin- 
cing a  different  intention,  the  negotiable 
quality  of  a  promissory  note  made  in  one 
Htate  and  payable  in  another  will  be  de- 
termined by  the  laws  of  the  latter.  Sykes  v. 
Citizens'  Nat.  Bank,  19:  665,  98  Pac.  206, 
—  Kan.  — .  (Annotated) 

CONNECTING  CARRIERS. 

See  Carriers,  29-31. 

CONSIDERATION. 

Of  contracts,  see  Contracts,  1,  2. 

CONSPIRACY. 

Monopolistic  combination,  see  Monopoly 
and  Combinations. 

CONSTITUTIONAIi  LAW. 

Taking  of  private  property  without 
compensation,  see  Eminent  Domain, 
2-4. 

Infringement  of  rights  to  private  prop- 
erty and  individual  liberty  by 
.    health   regulations,  see   Health,  2. 

Statute  denying  appeal  in  local-option 
election  contest  as  special  legisla- 
tion, see  Statutes,  4. 

Equal  protection  and  privileges. 

Equality  and  uniformity  of  taxes,  see 
Taxes,  5,  6. 

1.  Regulating  or  prohibiting  the  cutting 
of  trees  on  wild  or  uncultivated  lands  for 
the  purpose  of  protecting  the  water  sup- 
ply of  the  state  is  not  a  denial  of  the  equal 
protection  of  the  laws,  since  the  classifi- 
cation is  based  on  real  differences  in  the  na- 
ture, situation,  and  condition  of  things. 
Opinion  of  Justices,  19:  422,  09  Atl.  627,  — 
Me.  — .  (Annotated) 

2.  A  state  statute  imposing  a  heavy  li- 
cense tax  upon  the  right  to  canvass  from 
house  to  house  for  a  certain  limited  num- 
ber of  articles  not  produced  or  manufac- 
tured within  the  state,  and  not  injurious  to 
health  or  morals,  for  the  apparent  purpose 
of  favoring  resident  merchants  with  estab- 
lished places  of  business,  violates  the  pro- 
visions of  the  Federal  Constitution  against 
abridging  the  privileges  or  immunities  of 
citizens  of  the  United  States,  and  denying 
equal  protection  of  the  laws.  State  v.  Bay- 
er, 19:  297,  97  Pac.  129,  —  Utah,  — . 

3.  A  statute  denying  an  appeal  in  pro- 
ceedings to  contest  a  local-option  election 
does  not  unconstitutionally  deprive  contest- 
ants of  the  privileges  and  immunities  of 
citizens,  nor  of  property  without  due  proc- 
ess of  law,  nor  of  the  equal  protection  of 
Ihe  laws.  Savior  v.  Duel,  19:  377,  86  N.  E. 
119,  236  111.  429. 

19I.R-A.(N.S.) 


Police  power. 

Drainage  of  lands  as  exercise  of  police 
power,  see  Drainage  Districts,  1. 

Regulation  of  cutting  of  trees  on  wild 
land  as  exercise  of  police  power,  see 
Eminent  Domain,  3. 

4.  The  police  power  of  the  state  does 
not  extend  to  reducing  the  compensation  of 
general  agents  of  insurance  companies  under 
existing  contracts.  Boswell  v.  Security  Mut. 
L.  Ins.  Co.  19:  9464  86  N.  E.  532,  193  N.  Y. 
465. 
impairing  contract  obligations. 

6.  The  legislature  cannot  require  the  re- 
duction of  the  compensation  of  general  in- 
surance agents  under  existing  contracts  in 
view  of  the  provision  of  the  Federal  Con- 
stitution forbidding  the  impairment  of  the 
obligation  of  contracts.  Boswell  v.  Securi- 
ty Mut.  L.  Ins.  Co.  19:  946,  86  N.  E.  532. 
193  N.  Y.  465. 

CONSTRUCTION. 

Of  contracts,  see  Contracts,  9. 
Of  guaranty,  see  Guaranty. 
Of  wills,  see  Wilis,  2-5. 

CONSTRUCTION  CONTRACT. 

Effect  of  absence  of  final  estimate  by 
engineer  on  completion  of  work,  see 
Contracts,  14. 

CONTAGIOUS   DISRASES. 

Regulations  to  prevent  spread  of,  see 

Health. 
Liability  of  health  officers  for  acts  in 

abating  cause  of  disease,  see  Trial, 

6. 

CONTEMPT. 

Effect  of  inability  of  court  to  punish 
for  contempt  in  disobeying  injunc- 
tion on  validity  of  decree,  see  Judg- 
ments, 6. 

Statutory  authority  to  punish  by  im- 
prisonment disobedience  of  and  order  for 
payment  of  alimony,  made  in  any  suit  for 
divorce,  does  not  extend  to  the  authoriza- 
tion of  such  punishment  for  noncompliance 
with  a  decree  directing  payment  of  money 
due  under  a  foreign  decree  for  alimony. 
Mayer  v.  Mayer,  19:  245,  117  N.  W.  890,  — 
Mich.  —. 

CONTEST. 

Of  will,  see  Wills,  1. 

CONTINGENT  REMAINDER. 

See  Remainders;  Wills,  5. 

CONTINUANCE. 

Refusal  to  continue  case  to  permit  tak- 
ing of  plaintiff's  deposition,  see  Ap- 
peal and  Error,  20. 

CONTRACTS. 

Liability  for  preventing  performance 
of,  see  Case. 

Impairing  obligation  of,  see  Constitu- 
tional Law,  6, 

Of  corporations,  see  Corporations,  2,  3 
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Damages  for  breach  of,  see  Damages. 

Admissibility  of  evidence  on  question 
of  damn/afes  for  breach  of,  see  Evi- 
dence, 37,  38. 

Effect  of  action  upon  express  contract 
to  preclude  action  upon  quantum 
meruit^   see   Election   of   Remedies. 

Of  infant,  see  Infants. 

Mandatory  injunction  to  compl  alter- 
ation of  completed  building  to 
make  it  comply  with  contract,  see 
Injunction,  1. 

Injunction  to  prevent  violation  of,  see 
Injunction,  2. 

Injunction  against  performance  of  con- 
tract, see  Injunction,  6,  7. 

Judgment  in  action  on  contract  as  bar 
to  action  on  qunntum  meruit  see 
Judgment,  5. 

What  constitutes  performance  by  land- 
lord of  agreement  to  furnish  water 
for  irrigation,  see  Landlord  &  Ten- 
ant, 2. 

Of  municipalitv,  see  Municipal  Corpora- 
tions, 16,  'l7. 

Breach  of  physician's  contract,  see 
Physicians  and  Surgeons. 

Sufficiency  of  averment  of  damages  for 
breach,  see  Pleading,  2. 

Assigning  breach  in  negative  of  words 
of  contract,  see  Pleading,  3. 

Sufficiency  of  complaint  in  action  for 
causing  breach  of  contract,  •  see 
Pleading,  9. 

Sufficiency  of  complaint  in  action  for 
breach  of  contract  to  sell  shares  of 
stock,  see  Pleading,  5. 

Complaint  in  suit  against  carrier  for 
breach  of  contract,  see  Pleading,  14. 

Pleading  in  action  for  damages  for 
breach  of  contract  to  sell  stock,  see 
Pleading,  11. 

Specific  performance  of,  see  Specific 
Performance. 

Consideration. 

Sufficiency  of  allegations  to  show  inade- 
quacy of  consideration,  sec  Plead- 
ing, "13. 

Sufficiency  of  consideration  for  contract 
to  sustain  right  to  specific  perform- 
ance of,  see  Specific  Performance 
3. 

Failure  of  declaration  to  show  whether 
contract  was  obnoxious  to  statute 
of  frauds,  see  Pleading,  5. 

1.  The  personal  knowledge  of  a  sales 
agent  located  at  a  commercial  center,  ac- 
quired in  the  sale  of  his  line  there,  his  ex- 
perience in  the  business,  his  acquaintance 
with  available  salesmen  and  to  probable 
customers,  and  his  ability  to  secure  a  similar 

.  agency  in  a  rival  house,  may  be  found  to 
constitute  what  the  parties  refer  to  as  good 
will  which  his  principal  purchases  from  him 
when  placing  another  person  in  charge  of 
the  agency,  so  as  to  form  a  consideration 
for  the  amount  agreed  to  be  paid  therefor. 
Gordon  v.  Knott,  ig:  762,  85  N.  E.  184,  190 
Mass.  173. 

2.  An  agreement  in  writing  by  one  to 
take  up  a  past  due  note  of  another  if  it 
19L.R.A.(X.S.) 


remains  unpaid  at  a  certain  future  date, 
without  additional  consideration  to  support 
it,  is  without  consideration,  and  unenforce- 
able, where  the  promisor  makes  no  request 
for  forbearance  of  suit  against  the  maker 
of  the  note,  and  the  promisee  does  not  agree 
to  forbear  suit;  and  the  mere  fact  that  he 
does  so  forbear  is  not  sufficient  to  establish 
either  such  promise  or  request.  J.  H.  Queal 
&  Co.  V.  Peterson,  19:  84a,  116  N.  W.  593. 
138  Iowa,  514.  (Annotated) 

Deflniteness. 

3.  A  contract  to  support  a  woman  in 
consideration  of  a  release  from  a  promise 
to  marry  her  is  not  too  indefinite  and  un- 
certain to  be  enforceable.  Henderson  v. 
Spratlen,  19:  655,  98  Pac.  14,  —  Colo.  — . 
Statute  of  frauds. 

Burden  of  proving  contract  valid  under 
statute  of  frauds,  see  Pleading,  11. 

4.  Issued  shares  in  a  corporation  are 
good  within  the  meaning  of  the  statute  of 
frauds,  and  oral  contracts  for  their  sale 
which  do  not  comply  with  the  terms  of  that 
statute  are  invalid.  Sprague  v.  Hosie,  19: 
874,  118  N.  W.  497,  —  Mich.  —  . 

( Annotated ) 

5.  Shipping  a  display  cabinet  which  an 
hotel  proprietor  has  contracted  in  writing 
to  place  on  the  counter  does  not  make  the 
contract  mutual,  so  that  it  can  be  enforctni 
against  him,  when  not  signed  by  the  other 
party,  where  it  was  to  run  for  six  years, 
with  a  change  of  cabinet  every  two  years, 
since  the  undertaking  of  the  shipper  is  void 
under  the  statute  of  frauds.  Adams  v.  Har- 
rington Hotel  Co.  19:  919,  117  N.  W.  551, 
—  Mich.  — . 

6.  Delivery  of  a  power  of  attorney  and 
the  land  contract  to  which  it  related,  by 
the  one  upon  whom  it  is  conferred,  to  the 
intended  assignee  of  the  contract  without 
executing  it,  is  not  sufficient  to  transfer  the 
contract.  Flinner  v.  McVay,  19:  879,  96  Pac. 
340,  37  Mont.  306. 

7.  An  assignment  of  a  land  contract 
must  be  evidenced  by  writing  where  a  writ- 
ing is  necessary  to  transfer  an  interest  in 
real  estate.  Flinner  v.  McVay,  19:  879,  06 
Pac.  340,  37  Mont.  306.  (Annotated) 

8.  Absence  of  writing  will  not  defeat, 
under  the  statute  of  frauds,  an  agreement 
between  mortgagor,  the  purchaser  of  the 
mortgage,  and  a  trustee,  to  hold  it  and  col- 
lect the  rents  and  payments  of  principal 
and  make  application  thereof,  after  the 
agreement  has  been  performed.  McLeod  v. 
Despain,  19:  276,  90  Pac.  492,  49  Or.  536. 
Construction. 

Construction  of  contract  of  insurance 
agent,  see  Insurance,  2. 

Law  authorizing  regulation  of  public 
service  as  part  of  contracts  there- 
for, see  Public  Service  Corpora- 
tions, 2. 

9.  A  custom  which  contravenes  a  posi- 
tive statute  is  invalid,  and  does  not  become 
a  part  of  a  contract.  DeadM-j'ler  v.  Karow, 
19:  197,  62  S.  E.  172,  —  Ga.  — • 
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Validity:  pnbTIc  policy. 

Effect  of   partial   invalidity  of  bill   of 

lading,  see  Carriers,  21. 
Validity  of  carrier's  contract  limiting 

liability,  see  Carriers,  28. 

10.  The  business  of  a  real-estate  agent 
is  not  within  the  letter  of  an  ordinance  im- 
posing a  license  tax  upon  the  business  of 
'*roal  estate,"  which  was  passed  under  statu- 
tory authority  to  impose  a  license  tax  upon 
real -estate  agents,  and  therefore  the  con- 
tract of  an  agent  to  find  a  purchaser  for 
real  estate  will  not  be  held  void  and  unen- 
forceable because  of  his  failure  to  obtain  a 
license.  Manker  v.  Tough,  19:  675,  98  Pac. 
792,  —  Kan.  — . 

11.  A  contract  by  one,  who,  after  agree- 
ing to  marry  a  woman,  induces  her  to  sub- 
mit to  surgical  operations  which  render  her 
unable  to  support  herself,  to  support  her 
in  consideration  of  release  from  his  engage- 
ment is  valid  and  enforceable.  Henderson 
V.  Spratlen,  19:  655,  98  Pac.  14,  —  Colo.  — . 

12.  A  sale  of  the  good  will  of  an  estab- 
lished business  in  connection  with  a  sale  of 
the  business  is  not,  if  reasonable  in  other 
respects,  void  because  unlimited  as  to  time. 
Southworth  v.  Davison,  19:  769,  118  N.  W. 
363,  —  Minn.  — . 

Remedies;     contracts     against     public 
policy. 

13.  Jobbers  who  are  compelled  to  become 
parties  to  a  general  undertaking  between 
manufacturers  of  a  household  necessity  for 
the  creation  of  a  corporation  to  act  as  their 
sales  agent  for  the  purpose  of  stifling  com- 
petition between  them,  which  is  void  under 
the  Federal  anti-trust  act,  cannot  be  com- 
pelled by  the  sales  agent  to  pay  for  goods 
purchased  under  and  in  accordance  with  the 
agreement.  Continental  Wall  Paper  Co.  v. 
Lewis  Voight  &  Sons  Co.  19:  143,  148  Fed. 
939,  78  C.  C.  A.  567. 

Condition;  certificate  of  performance. 

14.  Absence  of  a  final  estimate  by  the  en- 
gineer upon  completion  of  the  work  will  pre- 
vent a  recovery  by  the  subcontractor  against 
the  contractor  for  the  performance  of  cer- 
tain work  of  the  amount  alleged  to  be  due, 
where,  by  the  terms  of  the  contract  by  which 
the  parties  are  bound,  the  procuring  of  such 
estimate  is  to  constitute  a  condition  pre- 
cedent to  the  right  to  recover  for  the  work 
done.  Johnston  &  Grommett  Bros.  v.  Bunn, 
19:  1064,  02  S.  E.  341,  108  Va.  490. 
Termination. 

15.  One  who  is  released  from  his  promise 
to  marry  a  woman,  whom  he  has  induced  to 
submit  to  surgical  operations  to  such  an  ex- 
tent that  she  is  unable  to  support  herself, 
uj)on  cosideration  that  he  will  support  her 
during  life,  is  not  absolved  from  his  promise 
by  her  marriage  to  another  person,  after  the 
bitterns  obligation  to  support  her  is  ter- 
minated. Henderson  v.  Spratlen,  19:  655,  98 
Pac.  14,  —  Colo.  — .  (Annotated) 

CONTRIBUTION. 

Residuary  legatees  who,  after  the 
special  legacies  have  been  substantially  paid, 
19L.R.A.(N.S.) 


submit  to  the  imposition  of  an  illegal  suc- 
cession tax  upon  the  property,  cannot  com- 
pel the  remaining  unpaid  legatees  to  share 
the  burden  equally  with  them.  Re  Shoen- 
berger,  19:  290,  70  Atl.  579,  221  Pa.  112. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence. 

CONVERSION. 

As  to  equitable  conversion,  see  Equit- 
able Conversion. 
Liability  for,  see  Trover,  2,  3. 

CORPORATIONS. 

Right  of  assignor  for  creditors  to  com- 
plain of  sale  of  property  to  corpo- 
ration in  exchange  for  stock,  see 
Assignment  for  Cretiitors. 

Liability  of  officer  for  inducing  dis- 
charge of  employee  of  corporation, 
see  Case,  2. 

Oral  contracts  for  sale  of  shares  of 
stock,  see  Contracts,  4. 

Parol  evidence  to  show  formal  action  by 
directors  upon  proposition,  see  Evi- 
dence, 28. 

Conclusiveness  of  judgment  dischar- 
ging subscriber  to  stock  of  a  corpo- 
ration as  garnishee  for  its  debt,  see 
Judgment,  4. 

Libel  in  publication  of  report  of  meet- 
ing of  private  corporation,  see 
Libel  and  Slander,  1,  2. 

Pleading  in  action  for  damages  for 
breach  of  contract  to  sell  stock,  see 
Pleading,  5,  11. 
,  Power  of  agent  of,  to  receive  property 
in  satisfaction  of  notes,  see  Princi- 
pal and  Agent,  1. 

Succession  tax  on  stock  of  domestic  cor- 
poration owned  by  testator  domi- 
cHed  in  foreign  country,  see  Taxes, 
11. 

See  also  Public  Service  Corporations. 

1.  A  general  agent  of  an  insurance  coin- 
pany  taking  charge  of  its  business  in  an- 
other state  does  not  become  such  a  factor  in 
its  domestic  affairs,  mechanism,  internal  or- 
ganization or  policy,  that  his  contract  for 
compensation  is  subject  to  reduction  by  the 
legislature  under  its  reserve  power  over  cor- 
porations. Boswell  v.  Security  Mut.  L.  Ins. 
Co.  19:  946,  86  N.  E.  632,  193  N.  Y.  465. 
Contracts. 

2.  Communication  by  one  employed  as 
manager  of  a  corporation,  to  its  directors, 
of  acceptance  of  a  proposition  contained  in 
its  duly  adopted  resolution,  that,  in  case 
of  his  "inability  to  dispose  of  his  private 
business,  the  corporation  purchase  it  for  a 
certain  siini  at  any  time  before  a  certain 
date,  is  sufficient  to  constitute  a  sale  with- 
out the  necessity  of  entering  the  fact  of 
the  acceptance  in  the  records  of  the  corpo- 
ration. Iowa  Drug  Co.  v.  Souers,  19:  115, 
117  N.  W.  300,  —  Iowa,  — . 

3.  A  corporation  organized  to  transact 
a  wholesale  drug  business,  with  power  to 
purchase    such    personal    property    as    may 
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be  deemed  ftdvisable  in  the  conduct  of  said 
business,  cannot  repudiate  a  consummated 
purchase  by  its  directors  of  the  retail  drug 
business  of  a  person  whose  services  they 
desired  to  secure  as  manager,  after  tiie  value 
of  such  business  has  been  destroyed.  Iowa 
Drug  Co.  V.  Souers,  19:  115,  117  N.  W.  300. 
—  Iowa,  — . 
Subscriptions     to     stoclc;     cancelation; 

Presumption  that  obligation  to  sub- 
scribe to  stock  was  terminated,  see 
Evidence,  20. 

4.  An  action  by  a  corporation  to  cfincel 
stock  on  account  of  overvaluation  of  the 
property  for  which  it  w^as  issued  is  not  for 
the  benefit  of  other  stockholders,  so  as  to 
permit  an  adjustment  in  it  of  their  griev- 
•  ances  for  being  induced  to  invest  money  in 
the  enterprise  through  fraud.  Iowa  Drug 
Co.  v.  Souers,  19:  115,  117  N.  W.  300,  — 
Iowa,  — . 

6.  The  trust-fund  doctrine,  requiring 
one  paying  for  corporate  stock  in  property 
to  show  that  the  property  was  actually 
worth  the  value  of  the  stock,  has  no  appli- 
cation as  between  the  corporation  itself  and 
the  stockholder  who  has  received  his  stock 
in  exchange  for  property  surrendered  at  an 
agreed  valuation.  Iowa  Drug  Co.  v.  Souers, 
19:  X15,  117  N.  W.  300,  —  Iowa,  — . 

( Annotated ) 
lilabllity  of  stockholders. 

When  statute  of  limitations  begins  to 
run  against  stockholder's  liability, 
see  Limitation  of  Actions,  4. 

6.  The  shareholders  of  a  corporation, 
and  not  its  creditors,  must  bear  the  loss  oc- 
casioned by  loss  of  assets  due  to  the  miscon- 
duct of  the  receiver.  Flynn  v.  American 
Banking  &  T.  Co.  19:  428,  69  Atl.  771,  —  Me. 

7.  Stockholders  of  a  corporation  which, 
having  guaranteed  payment  of  principal  and 
interest  on  mortgages  sold  by  it,  became  in- 
solvent, after  which  defaulted  mortgages 
were  returned  to  and  collected  by  the  re- 
ceiver, cannot  object  to  his  placing  the  pro- 
ceeds in  the  general  fu<nds  of  the  corpora- 
tion, rather  than  applying  them  to  the  in- 
dividual claims  of  the  purchasers  of  the 
mortgages,  for  the  first  time  after  the  money 
has  been  paid  out  and  the  proceeding  closed. 
Flynn  v.  American  Banking  &  T.  Co.  19: 
428,  69  Atl.  771,  —  Me.  — . 

8.  One  cannot  avoid  his  statutory  lia- 
bility for  the  debts  of  the  corporation  by 
adding  the  word  "trustee"  to  his  name  as 
it  stands  upon  the  stock  books.  Flynn  v. 
American  Banking  &  T.  Co.  19:  428,  69  Atl. 
771,  —  Me.  — . 

9.  The  statutory  liability  of  a  stock- 
holder for  the  debts  of  a  corporation  is  not 
affected  by  whether  he  purchased  his  stock 
before  or  after  the  incurring  of  the  debt. 
Flynn  v.  American  Banking  &  T.  Co.  19: 
428,  69  Atl.  771,  —  Me.  — . 

10.  Permitting  a  corporation  to  continue 
in  business  and  exercise  powers  conferred 
by  an  amendment  to  its  charter  imposing  an 
additional  liability  on  stockholders  ia  sufli- 
19L.R.A.(N.S.) 


cient  to  establish  their  acceptance  of  the 
amendment  after  contracts  have  been  made 
for  the  performance  of  which  their  liabili- 
ty is  sought  to  be  enforced.  Flvnn  v.  Ameri- 
can Banking  &  T.  Co.  19:  428,  69  Atl.  771,  — 
Me.  — . 

11.  The  fact  that  the  principal  of  the 
debt  of  a  corporation  has  been  paid  by  its 
receiver  out  of  its  assets  does  not  prevent 
the  maintenance  of  an  action  against  the 
stockholders  for  unpaid  interest,  under  a 
statute  making  them  individually  liable  for 
the  debts  of  the  corporation,  where  the  pay- 
ments by  the  receiver  were  not  accepted  in 
full  payment  of  the  corporate  debts,  but 
merely  as  dividends  thereon.  Flynn  v.  Ameri- 
can Banking  &  T.  Co.  19:  428)  69  Atl.  771. 

—  Me.  — . 

12.  Voluntary  stopping  of  payment  by  a 
corporation  which  has  sold  mortgages  with 
a  guaranty  of  principal  and  interest  and  the 
sequestration  of  its  assets  deprives  it  of  the 
right  to  insist  on  a  demand  upon  it  for  pay- 
ment of  defaulted  mortgages  to  charge  it 
with  interest  on  the  demand;  and  there- 
fore stockholders  cannot  avoid  liability 
for  such  interest  in  actions  to  enforce  their 
statutory  liability  for  the  corporate  debts 
because  no  demand  was  made  upon  the  cor- 
poration for  payment.  Flynn  v.  American 
Banking    &    T.    Co.    19:  428,    69    Atl.    771, 

—  Me.  —, 

13.  The  statutory  liability  of  stockhold- 
ers for  debts  of  the  corporation  extends  to 
interest  on  claims  beyond  the  time  the  af- 
fairs of  the  corporation  are  placed  in  the 
hands  of  a  receiver,  although  the  commis- 
sioner appointed  to  determine  the  claim.<«  in 
the  receivership  proceedings  was  instructed 
to  allow  interest  to  the  date  of  the  receiver- 
ship. Flynn  v.  American  Banking  &  T.  Co. 
19:  428,  69  Atl.  771,  —  Me.  — .  (AnnoUted) 

14.  A  creditor  of  .a  corporation  cannot  be 
deprived  of  the  right  to  enforce  interest  on 
his  claim  against  stockholders  under  their 
statutory  liability  for  the  corporate  debts,  for 
the  period  covering  the  time  the  affairs  of 
the  corporation  are  being  wound  up  by  the 
receiver,  on  the  ground  that  it  would  be  a 
hardship  on  them  to  hold  them  liable  for  in- 
terest during  the  delays  of  administration  of 
the  estate.  Flynn  v.  American  Banking  & 
T.  Co.  19:  428,  69  Atl.  771,  —  Me.  — . 

15.  The  statutory  liability  of  stockhold- 
ers of  a  corporation  rests  upon  persons 
holding  the  stock  as  collateral  security  for 
loans  to  the  real  owners,  where  they  ap- 
pear upon  the  stock  books  as  owners. 
Flynn  v.  American  Banking  &  T.  Co.  19: 
428,  69  Atl.  771,  —  Me.  — . 

16.  One  to  whom  corporate  stock  has 
been  transferred  as  collateral  security,  but 
who  appears  upon  the  books  of  the  corpora- 
tion as  the  general  owner  thereof,  is  liable  as 
a  stockholder  for  the  debts  of  the  corporation. 
Marshall  Field  &  Co.  v.  Evans,  Johnson, 
Sloan  Co.  19:  249, 118  N,  W.  65,  —  Minn.  — . 

17.  One  to  whom  corporate  stock  has 
boon  transferred  as  collateral  security,  the 
dtock  being  so  registered  in  the  cornorati'^'i 
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record,  thereby  showing  his  true  relation 
i.tiercto,  is  not  liable  as  a  stockholder  for 
t.l:ie  debts  of  the  corporation.  Marshall  Field 
&  Co.  V.  E.diis,  Johnson,  Sloan  Co.  19:  249, 
118  N.  W.  55,  —  Minn.  — .         (Annotated) 

18.  The  words,  "issued  for  collateral  se- 
curity for  note  of  even  date,"  written  upon 
"tlie  printed  stub  of  a  certificate  of  stock  in 
tlie  stock  book  of  the  corporation,  sufficiently 
advise  creditors  of  the  conditions  and  terms 
\ipon  which  the  stock  is  held.  Marshall 
Field  &  Co.  v.  Evans,  Johnson,  Sloan  Co. 
19:  249,  118  N.  W.  55,  —  Minn.  — . 

19.  A  decree  declaring  the  assets  of  a  cor- 
poration to  be.  exhausted  leaving  debts  un- 
paid is  not"  necessary  to  justify  a  creditors' 
suit  to  enforce  the  statutory  liability  of 
stockholders,  if  the  report  of  the  commis- 
sioner on  claims  and  that  of  the  receiver 
liave  been  allowed,  which  show  that  fact. 
Klynn  v  American  Banking  &  T.  Co. 
19:  423,  69  Atl.  771,  —  Me.  — . 

CJOKPSE. 

Damages  for  mental  anguish  for  breach 
of  contract  to  transport,  see  Dam- 
ages, 10. 

Failure  to  transmit  telegram  as  to  ship- 
ment of  corpse,  see  Damages,  3; 
Telegraphs,  3. 

Negligence  of  telegraph  company  in  fail- 
ing to  transmit  money  to  secure 
forwarding  of,  see  Damages,  15; 
Telegraphs,  4. 

CORROBORATION. 

Of  confession,  see  Evidence,  52,  53. 

COSTS. 

Right  to  review  order  as  to,  see  Appeal 
•  and   Error,   8. 

A  statute  providing  a  penalty  of  $5 
and  costs  for  excluding  a  person  of  color, 
from  a  place  of  amusement  prevails  over 
a  prior  general  statute  governing  the  mat- 
ter of  costs.  Jones  v.  Broadway  Roller  Rink 
Co.  19:  907,  118  N.  W.  170,  —  Wis.  — . 

COTENANCY. 

Laches  of  joint  tenant  in  claiming  right 
to  share  in  benefit  of  purchase  by 
cotenant,  see  Appeal  and  Error,  13. 
Delay    of    joint    tenant    in    demanding 
right  to  share  in  purchase  of  prop- 
erty by  cotenant,  see  Limitation  of 
Actions,  1. 
One  heir  of  a  mortgagor  may  secure 
title  through  the  foreclosure  sale  to  the  ex- 
clusion of   his  coheirs.     Jackson  v.   Baird, 
19:  591,  61  S.  E.  632,  148  N.  C.  29. 

(Annotated) 

COUNTIES. 

Issuance  of  bonds  in  aid  of  subscription 
to  railroad  stock,  see  Bonds,  2-4; 
Evidence  17,  18. 

COURTS. 

Effect  of  agreoment  for  arbitration  on 
right   to  resort  to  courts,  see  Ar- 
bitration, 1. 
19L.R.A.(N.S.) 


Inherent  power  to  disbar  attorney,  see 
Attorneys,  2. 

Where  action  to  quiet  title  must  be 
prosecuted,  see  Cloud  on  Title. 

Contempt  of,  see  Contempt. 

Judicial  notice,  see  Evidence,  1. 

Inquiry  into  legal  existence  of,  in  ha- 
beas corpus  proceeding,  see  Ha- 
beas Corpus. 

Sufficiency  of  indictment  presented  by 
private  person  to  give  court  ju- 
risdiction, see  Indictment. 

Publication  of  report  of  judicial  pro- 
ceeding as  libel,  see  Libel  and  Slan- 
der, 3. 

Inquiry  by,  into  reasonablenosn  of  or- 
dinance, see  Municipal  Corpjira- 
tions,  '13. 

Use  of  initials  of  name  in  court  pro- 
ceedings, see  Name. 

As  to  removal  of  causes,  see  Removal 
of  Causes. 

Effect  of  resort  to,  by  legatee  to  resist 
deduction  of  succession  tax  from 
legacy,  see  Taxes,  9. 

1.  Even  though  defectively  organized, 
a  municipal  court  authorized  by  law  is  at 
least  a  de  facto  court,  and  the  officers  there- 
of de  facto  officers,  and  the  right  of  the  court 
to  exercise  judicial  functions  can  be  inquired 
into  only  at  the  instance  of  the  state  in  di- 
rect proceedings  brought  for  that  purpose. 
State  ex  rel.  Bales  v.  Bailey,  19:  775,  118 
N.  W.  076,  —  Minn.  — . 

2.  A  court  w^hich  has  jurisdiction  of  the 
subject-matter,  and  which  acquires  juris- 
diction of  the  person  of  the  defendant  by 
service  of  process,  is  vested  with  full  power 
and  authority  to  hear  and' determine  all 
questions  that  occur  in  the  case  and  are 
essential  to  determine  the  merits  of  the  is- 
sues raised,  and  it  likewise  hua  authority 
and  jurisdiction  to  make  such  orders  and  is- 
sue such  writs  and  process  as  may  be  neces- 
sary and  essential  to  carry  tlie  decree  into 
effect  and  render  it  binding  and  operative. 
Taylor  v.  Hulett,  19:  535,  97  Pac.  37,  — 
Idaho,  — . 

3.  The  courts  of  one  state,  in  ascertain- 
ing, decreeing,  and  protecting  property 
rights  in  water  appropriations  within  the 
jurisdiction  of  the  state,  may,  at  the  same 
time  and  for  the  same  purpose,  inquire  into 
and  determine  rights  and  priorities  that  are 
located  and  situated  higher  up  the  stream 
and  beyond  the  state  line,  in  order  fairly  and 
finally  to  determine  judicially  the  relative 
rights  of  the  parties,  and  decree  the  extent 
of  title  and  riglit  of  possession  of  the  sub- 
ject-matter located  arid  situated  within  the 
state.  Taylor  v.  Hulett,  19:  535,  97  Pac. 
37,  —  Idaho,  — .  (Annotated) 

4.  A  state  court  which  has  jurisdiction 
of  both  the  subject-matter  and  of  the  person 
of  the  defendants,  in  an  action  by  a  resident 
of  the  state  against  nonresidents,  to  deter- 
mine their  respective  rights  in  an  interstate 
stream,  has  jurisdiction  to  grant  an  injunc- 
tion to  prevent  the  diversion,  in  another 
state,  of  the  watera  of  tie  stream  by  the 
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nonresident  defendants,  to  the  detriment  of 
the  plaintiff,  the  injunction  being  merely 
ancillary  to,  and  in  aid  of,  a  decree  estab 
lishing  and  quieting  the  latter's  title,  and 
being  a  remedy  in  personam,  acting  only 
upon  the  person  of  the  party  enjoined.  Tay- 
lor V.  Hulett,  19:  535,  97  Pac.  37,  —  Idaho, 

6.  The  jurisdiction  of  the  courts  of  one 
state  to  ascertain  and  determine  water  ap- 
propriations within  the  state  is  not  ousted 
or  defeated  by  the  fact  that  a  defendant 
sets  up  in  his  answer  that  he'  has  an  appro- 
priation of  the  waters  of  the  stream  in  con- 
troversy, and  that  he  diverts  the  waters 
from  such  stream  in  another  state  for  use 
and  application  in  irrigating  lands  situated 
within  that  state.  Taylor  v.  Hulett,  ig: 
535,  97  Pac.  37,  —  Idaho^  — . 
lielation  to  other  departments  of  gov- 
ernment. 

6.  Requiring  the  judges  of  the  district 
court  to  appoint  park  commissioners,  whose 
duties  are  wholly  administrative  and  ex- 
ecutive, and  over  whom  the  judges  are  given 
no  supervision  or  control,  the  power  of  su- 
pervision being  expressly  and  exclusively 
delegated  to  the  mayor  and  city  council,  vio- 
lates the  provision  of  the  Constitution  di- 
viding the  government  into  three  depart- 
ments, and  prohibiting  persons  of  one  de- 
partment from  exercising  powers  properly 
belonging  to  either  of  the  others,  fcitate  ex 
rel.  Thompson  v.  Neble,  19:  578,  117  N.  W. 
723,  —  Neb.  — .  (Annotated) 

7.  The  power  to  appoint  to  a  public 
office  is  not  the  exercise  of  a  judicial  func- 
tion, but  is  executive  or  administrative  in 
its  nature.  State  ex  rel.  Thompson  v.  Ne- 
ble, 19:  578,  117  N.  W.  723,  —  Neb.  — . 

8.  Requiring  a  police  judge  to  notify 
the  county  attorney  of  violations  of  the  pro- 
hibitory liquor  law  that  come  to  his  notice, 
and  to  furnish  him  with  the  names  of  the 
witnesses  by  whom  such  violations  may  be 
proved,  under  penalty  of  a  fine  and  fore- 
feiture  of  his  office,  does  not  violate  the  con- 
stitutional provision  as  to  the  separation 
of  the  departments  of  government,  since  the 
police  judge,  although  exercising  judicial 
functions,  is  not  a  repository  of  judicial 
power,  w^ithin  the  meaning  of  the  constitu- 
tional provision  vesting  the  judicial  power 
in  a  supreme  court,  district  court,  etc.,  and 
"such  other  courts,  inferior  to  the  supreme 
court,  as  may  be  provided  by  law,"  to  which 
courts  alone  the  constitutional  doctrine  of 
the  separation  of  powers  applies.  State  v. 
Keener,  19:  615,  97  Pac.  860,  —  Kan.  — . 

(Annotated) 

Rules  of  decision. 

9.  In  determining  the  common  law  of 
another  state,  the  decisions  of  the  courts  of 
final  resort  of  that  state  will  be  followed, 
regardless  of  precedents  to  the  contrary,  in 
the  state  where  the  trial  is  held;  and  this 
rule  applies  to  the  law  merchant  as  well  as 
to  other  branches  of  the  common  law.  Sykes 
V.  Citizens'  Nat.  Bank,  19:  665,  98  Pac.  206, 
—  Kan.  — . 

li)l.K.A.(N.S.) 


10.  A  decision  of  a  foreign  state  holdin<! 
a  promissory  note  which  is  uncertain  and 
indefinite*  as  to  time,  negotiable  at  common 
law,  will  not  be  accepted  as  determining  the 
law  of  that  state  where  the  decision  was 
rendered  by  an  intermediate  court,  and  is  in 
conflict  with  the  well-settled  common  law 
doctrine  of  the  state  in  which  the  action 
arises.  Sykes  v.  Citizens'  Nat.  Bank,  19: 
665,  98  Pac.  206,  —  Kan.  — . 

COVENANTS  AND  CONDITIONS. 

Condition  precedent  to  issuance  of 
county  bonds  for  subscription  to 
railroad  stock,  see  Bonds,  2,  3. 

Condition  in  insurance  policy,  see  In 
surance. 

CREDITORS'  Bllilj. 

To  enforce  statutory  liability  of  stock 
holders,  see  Corporations,  19. 

CREDITS. 

Exemption  of,  from  taxation,  see  Stat 
utes,  2 ;  Taxes,  5,  G. 

CRIMINAL  liAW. 

Malicious  killing  of  dog,  see  AnimaU. 

1,2. 
Prejudicial   error   in   conduct   of   trial. 

see  Appeal  and  Error,  25. 
Sufficiency   of   corroboration  of  confer 

sion,  see  Evidence,  52,  53. 
Habeas  corpus   by   person  convicted  of 

crime,  see  Habeas  Corpus. 
Sufficiency   of  indictment   presented   b\ 

private  person,  see  Indictment,  etc. 
Prohibition  to  restrain  action  upon  in 

valid  information,  see  Prohibition. 
Instruction   as   to   credibility   of    testi 

mony  of  accused,  see  Trial.  18. 
See  also  Adultery;  Embezzlement;  Fais«- 

Pretenses;  Malicious  Mischief. 

1.  An  original  prosecution  cannot  be 
instituted  in  a  court  of  record  except  by 
presentment  of  indictment  by  a  grand  jury, 
or  by  an  information  exhibited  by  the  coun 
ty  attorney  or  some  other  officer  thereto  au- 
thorized by  law.  Evans  v.  Willis,  19:  1050, 
97  Pac.  1047,  —  Okla.  — . 

2.  A  court  which  has  imposed  a  jud;r 
ment  of  imprisonment  on  plea  of  guilty  or 
conviction,  which  is  not  stayed  as  providttl 
by  law,  should  forthwith  commit  the  de 
fendant  to  the  proper  officer  for  incarcora 
tion;  but,  where  this  is  not  done,  and  an 
order  is  made  under  which  the  defendant  i*. 
discharged  from  custody,  the  court  has  im 
power  or  jurisdiction  after  the  lapse  of  thr 
time  involved  in  the  sentence,  and  after 
the  term,  to  issue  commitment  on  such  jud*;- 
ment.  Ex  parte  Clendenning,  19:  1041,  97 
Pac.  050,  —  Okla.  — .  (AnnoUted) 

CROP. 

Breach  of  contract  to  furnish  water  to 
irrigate  crops,  see  Damages,  1 ;  Ev- 
idence, 38 ;  Landlord  and  Tenant,  2. 
Mortgage  on,  see  Chattel   Mort*^ge,  1 
Lien  upon,  for  wages  of  farm  l.iborers 
see  Liens. 


CUSTOM;  DAMAGES. 
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Conversion  by  purchaser  of  crop  upon 
which  another  has  a  lien,  see  Tro- 
ver, 3. 

CTJSTOM. 

As  part  of  contract,  see  Contracts,  9. 

Failure  of  employer  to  comply  with,  as 
negligence,  sec  Master  and  Servant, 
17. 

Exclusion  of  evidence  of  custom  in  neg- 
ligence action,  see  Trial,  2. 

If  a  part  of  a  custom  would  be  valid 
if  it  stood  alone  as  a  separate  and  inde- 
pendent custom,  such  part  would  be  invalid 
"when  another  part  of  the  entire  custom  of 
Avhich  it  forms  a  part  was  invalid,  unless  it 
Avere  reasonably  certain  that  to  enforce  the 
former  as  a  separate  and  independent  custom 
would  correspond  with  the  intent  and  pur- 
pose with  which  the  custom,  as  a  whole,  was 
established  and  used.  Deadwyler  v.  Karow, 
19:  197,  62  S.  E.  172,  —  Ga.  — . 

]>AMAGES. 

Sufficiency  of  averment  of,  see  Plead- 
ing, 2. 

Evidence  on  measure  of  damages  for 
failure  to  furnish  water  for  irriga- 
tion, see  Evidence,  38. 

1.  The  measure  of  damages  for  breach 
of  contract  to  furnish  water  to  irrigate 
growing  crops  so  that  they  become  worth- 
loss  is  the  value  of  the  crops  on  the  market 
at  maturity,  loss  the  cost  necessary  to  put 
tliem  in  condition  for  and  upon  the  closest 
market.  Smith  v.  Hicks,  19:  938,  98  Pac. 
138,  —  N.  M.  — .  (Annotated) 
Sales  of  personalty. 

2.  The  rental  value  of  a  cotton  gin  is 
the  measure  of  damages  for  delay  in  com- 
plying with  a  contract  to  furnish  machinery' 
for  the  establishment  of  a  new  plant,  where 
the  operation  of  the  gin  depends  on  the 
machinery,  which  fact  is  fully  explained  to 
the  seller  when  the  contract  is  made,  and 
the  failure  to  comply  with  the  contract  pre- 
vents the  operation  of  the  gin.  Standard 
Supply  Co.  V.  Carter,  19:  155,  62  S.  E.  150, 
81  S.  C.  181.  (Annotated) 
Telegrams. 

See  also  infra,  11-15. 

3.  Compensation  for  loss  of  time  and 
for  money  expended  in  fruitlessly  meeting 
trains  to  receive  a  corpse  for  burial  may  be 
recovered  against  a  telegraph  company  whose 
negligence  in  failing  to  transmit  a  telegram 
was  responsible  therefor.  Cumberland 
Teleph.  &  Teleg.  Co.  v.  Quigley,  19:  575,  112 
S.  W.  807,  —  Ky.  — . 

Failure  in  duty  to  passenger. 
See  also  infra,  16. 

4.  A  railroad  company  which  negligent- 
ly causes  a  passenger  to  miss  a  train  on  a 
connecting  road  so  that  she  is  compelled  to 
stop  over  at  a  way  station  and  return  home 
is  not  liable  for  injury  to  her  through  go- 
ing into  a  cold  room  of  a  hotel  and  Hitting 
up  all  night,  or  for  vexation  or  personal  in- 
convenience because  of  the  delay,  but  may 
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be  chargeable  for  hotel  bills  and  lost  time. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Raine, 
19:  753»  113  S.  W.  495,  —  Ky.  — . 
Personal  injuries. 

5.  Direct  evidence  of  the  value  of  a 
physician's  services  in  treating  one  injured 
by  another's  negligence  is  not  necessary  to 
authorize  an  allowance  therefor  against  the 
person  responsible  for  the  injury,  where  the 
fact  of  his  employment  and  the  nature  and 
extent  of  the  treatment  are  shown,  but  the 
jury  may  fix  the  value  from  their  own 
knowledge  and  experience.  Moran  v.  Dover, 
S.  &  R.  Street  R.  Co.  19:  920,  69  Atl.  884,  74 
N.   H.  500.  (Annotated) 

6.  A  verdict  of  $15,000  for  injury  to 
the  driver  of  a  fire  wagon,  thirty-eight  years 
old,  which  requires  him  to  submit  to  several 
surgical  operations,  causes  him  much  physic- 
al and  mental  sulTering,  and  leaves  him  a 
cripple  for  life,  will  be  reduced  to  $7,500. 
Dole  v.  New  Orleans  R.  &  L.  Co.  19:  623,  46 
So.  929,  121  La.  945. 

7.  The  reviewing  court  will  not  inter- 
fere with  a  verdict  for  $1,200  in  favor  of  a 
(man  sixty-three  years  of  age  who  was 
knocked  down  by  an  automobile,  rendered 
unconscious,  and  suffered  a  contusion  of  the 
head  and  hip,  and  who  at  the  time  of  the 
injury  was  earning  $1.50  per  day,  and  at  the 
time  of  the  trial,  six  months  later,  was  un- 
able to  work,  and  for  three  weeks  after  the 
accident  did  not  rest  well  where  at  the  later 
date  the  tenderness  in  the  wounds  had  not 
disappeared,  and  in  the  opinion  of  a  doctor 
was  permanent.  Hiroux  v.  Baum,  19:  332, 
118  N.  W.  533, —  Wis.— . 

Mental  anguish. 

Sufficienc}*^  of  complaint  to  entitle  one 
to  recovery  of  damages  for  mental 
anguish,  see  Pleading,  14. 

Right  to  damages  for  mental  suffering 
for  failure  to  deliver  telegram  an- 
nouncing death  of  relative  by  af- 
finity, see  Evidence,  22. 

What  evidence  admissible  to  show  men- 
tal anguish,  see  Evidence,  37. 

Mental  anguish  because  of  failure 
promptly  to  transmit  telegram  to 
secure  forwarding  of  corpse,  see 
Telegraphs,  3. 

Sufficiency  of  findings  to  support  judg- 
ment for  mental  anguish,  see  Trial, 
20. 

8.  Damages  for  mental  pain  and  an- 
guish, illness,  threatened  miscarriage,  and 
possibly  permanent  injuries,  due  to  fright 
resulting  from  an  Assault  committed  by  a 
stranger  in  the  hearing  of  a  pregnant  wom- 
an, are  too  remote  to  form  a  basis  of  action 
on  her  behalf  against  the  assailant.  Reed 
V.  Ford,  19:  225,  112  S.  W.  600,  —  Ky.  — . 

9.  Damages  for  mental  anguish  can  be 
recovered  in  an  action  for  breach  of  con- 
tract only  where  the  breach  amounts  to  an 
independent,  wilful  tOrt.  Beaulieu  v.  Great 
Northern  R.  Co.  19:  564,  114  N.  W.  353,  103 
Minn.  47. 

10.  Damages  for  mental  anguish  cannot 
be  recovered  for  breach  of  a  contract  by  a 
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railway  company  to  transport  a  corpse  over 
its  line  to  a  particular  point,  and  to  de- 
liver it  there  to  an  intersecting  carrier,  to 
be  conveyed  to  its  place  of  destination,  where 
the  breach  consists  in  the  negligence  of  the 
company  in  carrying  the  corpse  beyond  the 
connecting  point,  thus  causing  a  delay  in 
the  funeral  arrangements,  in  the  absence  of 
wilful  or  malicious  misconduct  on  the  part 
of  the  company  or  its  agents.  Beaulieu  v. 
Great  Northern  R.  Co.  19:  564,  114  N,  W. 
353,  103  Minn.  47.  (Annotated) 

11.  A  telegraph  company  cannot  escape 
liability  for  damages  for  mental  suffering 
of  a  man  because,  through  its  failure  to  de- 
liver a  telegram  to  his  father  announcing 
the  death  of  his  wife,  he  is  deprived  of  the 
presence  of  the  father  at  the  funeral,  on  the 
ground  that  it  was  not  informed  that  its 
failure  would  cause  such  suffering.  Fore- 
man v.  Western  U.  Teleg.  Co.  19:  374,  116 
N.  W.  724,  —  Iowa,  — . 

12.  The  relationship  of  the  parties  need 
not  appear  on  the  face  of  the  telegram  an- 
nouncing a  death,  to  render  the  company 
liable  for  damages  for  mental  suffering  in 
case  it  fails  to  deliver  it,  if  it  had  knowl- 
edge of  such  relationship.  Foreman  v.  West- 
ern U.  Teleg.  Co.  19:  374,  116  N.  W.  724,  — 
Iowa,  — . 

13.  The  mere  fact  that  the  wife  of  the 
addressee  of  a  telegram  was  the  sister  of 
the  one  whose  death  the  message  announced 
is  not  sufficient  to  entitle  her  to  recover 
damages  for  mental  anguish  for  it«  nonde- 
livery. Holler  V.  Western  U.  Teleg.  Co.  19: 
475,  63  S.  E.  92,  —  X.  C.  — .   (Annotated) 

14.  Damages  for  mental  anguish  cannot 
be  recovered  by  the  undisclosed  principal  for 
delay  in  transmitting  and  delivering  a  tele- 
gram announcing  death,  although  b^th  the 
sender  and  sendee  are  his  agents.  Western 
V  Teleg.  Co.  v.  Potts,  19:  479,  113  S.  W. 
789.  —  Tenn.  — . 

16.  A  telegraph  company  which  fails 
promptly  to  transmit  money  sent  by  a  father 
to  secure  the  forwarding  of  the  corpse  of  his 
daughter  for  burial  is  liable  to  him  for  men- 
tal pain  and  anguish  by  reason  of  the  de- 
lay in  shipment  of  the  corpse,  and  for  loss 
of  time  and  expenditure  of  money  there- 
by caused.  Cumberland  Teleph.  &  Teleg.  Co. 
V.  Quigley,  19:  575,  112  S.  W.  897,  —  Ky.  — . 

( Annotated ) 

16.  One  accompanying  her  invalid  sister 
on  a  railroad  journey,  who  does  not  make 
the  contract  for  the  transportation,  cannot 
recover  damages  for  mental  suffering  due 
to  the  physical  suffering  of  the  invalid  be- 
cause of  the  wrongful  acts  of  the  carrier  in 
its  manner  of  placing  her  on  the  train  and 
neglecting  to  assist  her  off.  Gulf,  C.  &  S.  F. 
R.  Co.  v.  Overton,  19:  500,  110  S.  W.  736, 
—  Tex.  — .  (Annotated) 
Ijoss  of  profits. 

17.  The  damages  to  be  allowed  for  breach 
of  contract  to  furnish  machinery  for  the 
establishment  of  a  cotton  gin,  whereby  the 
operation  of  the  gin  for  a  season  is  pre- 
vented, cannot  be  based  upon  the  antici- 
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pa  ted  profits  for  that  season,  nor  the  ad- 
vantage which  the  owner  hoped  to  obtain 
because  of  the  aid  afforded  by  the  gin  in 
collecting  his  accounts.  Standard  Supply 
Co.  V.  Carter,  19:  155,  62  S.  E.  150,  81  S.  C. 
181. 

Aggravation. 

18.  That  one  who  wrongfully  enters  upon 
property  occupied  by  another  as  a  residence 
attempts  to  seduce  his  w^ife  may  be  con- 
sidered in  aggravation  of  damages  for  tres- 
pass, notwithstanding  statutes  enlarging  the 
rights  of  married  women  and  permitting 
them  to  sue  alone  for  injuries  to  their  per- 
sons. BY-ame  v.  Clark,  19:  1033,  62  S.  E. 
418,  148  N.  C.  364.  (AnnoUted) 

DKATH. 

Negligence  in  transmission  of  telegram 

announcing  death,  see  Damages,  11- 

14 ;  Evidence,  22. 
Of   trespasser  from  electric  shock,  see 

Electricity. 
Resulting  from  negligence  of  physician, 

see  Physicians  and  Surgeons. 

1.  An  action  may  be  maintained,  under 
a  statute  permitting  the  administrator  of 
the  mother  to  recover  for  the  benefit  of  the 
children  the  damages  occasioned  by  the  dep- 
rivation of  the  expectation  of  pecuniary  ad- 
vantage which  would  have  resulted  by  a 
continuation  of  the  mother's  life,  where  the 
mother,  who  has  performed  ordinary  house- 
hold duties,  including  such  care  of  the  chil- 
dren as  a  mother  usually  takes,  has  lost  her 
life  through  the  wrongful  act  of  another, 
notwitlistanding  the  children  have  been  sup- 
ported in  a  home  maintained  with  the  earn- 
ings of  the  father.  Garter  v.  West  Jersey  & 
S.  R.  Co.  (N.  J.  Err.  &  App.)  19:  laS,*  71 
Atl.  263,  —  N.  J.  — . 

2.  A  statute  permitting  the  personal 
representative  of  a  deceased  person  to  re- 
cover for  the  benefit.of  the  children  the  dam- 
ages occasioned  by  the  deprivation  of  the 
expectation  of  pecuniary  advantage  which 
would  have  resulted  by  a  continuance  of  the 
parent's  life,  does  not  require  the  plaintiff 
to  show  that  the  children  would  probably 
have  received  from  the  deceased  contribu- 
tions of  money  or  of  things  purchased  with 
money.  Carter  v.  West  Jersey  &  S.  R.  Co. 
(N.  J.  Err.  A  App.)  19:  128,  71  Atl.  253, 
—  N.  J.  — .  (Annotated) 

DEBTOR  AND  CREDITOR. 

As  to  assignment  for  creditors,  see  As- 
signment for  Creditors. 

DECIiARATION    OR  COMPLAINT. 

See  Pleading. 

DEEDS. 

Presumption  of  existence  of  a  duly  exe- 
cuted and  deliyered  deed,  see  Evi- 
dence, 19. 

Admissibility  in  evidence  of  record  of 
deed,  see  Evidence,  23. 

Avoidance  of  deed  by  incompetent  per 
sons,  see  Incompetent  Persons. 
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1.  A  grant  to  one,  his  heirs  and  as- 
signs, habendum  to  him  during  the  term  of 
liis  natural  life,  remainder  to  such  of  his 
cshildren  as  shall  arrive  at  the  age  of  twen- 
"ty-one  years,  their  heirs  and  assigns,  cre- 
ates a  fee  in  the  first  taker  to  hold  for  his 
use  during  life  and  then  for  the  use  of  such 
of  his  children  as  shall  attain  majority, 
whether  they  do  so  before  or  after  his  death. 
Simonds  v.  Simonds,  19:  686,  85  N.  E.  860, 
190  Mass.  552. 

2.  The  rule  that  a  limitation,  if  it  can 
so  operate,  is  to  be  construed  as  a  remainder, 
jind  not  as  an  executory  devise,  even  if  ap- 
l^licable  to  springing  and  shifting  uses,  will 
not  be  applied  if  the  efTect  will  be  to  thwart 
the  intent  of  the  maker  and  defeat  the  terms 
of  the  instrument.  Simonds  v.  Simonds,  19: 
C-86,  85  N.  £.  860,  199  Mass.  552. 

3.  A  fee  will  pass  by  a  deed  from  a  man 
who,  having  received  an  absolute  convey- 
ance of  real  estate  from  his  wife,  recites  in 
Ihe  deed  that  he  is  entitled  to  a  life  estate 
in  the  property  by  right  of  survivorship  un- 

lor  the  laws  of  the  state,  which  interest  he 
as  agreed  to  sell,  and  grants  to  his  grantee, 
is  heirs  and  assigns,  forever,  all  the  right 
(?  has  in  the  property,  to  have  and  to  hold 
lie  life  estate  and  interest  which  the  grantor 
as,  and  no  more.  Dickson  v.  Van  Hoose, 
c:  719,  47  So.  718,  —  Ala.  — . 

E  FACTO  COVRTS. 

See  Courts,  1. 

KFENSE. 

In  action  by  abandoned  wife  for  sup- 
port, see  Husband  and  Wife,  2,  3. 

In  suit  to  abate  nuisance,  see  Nuisance, 
4-6. 

EliAY. 

Of  joint  tenant  in  demanding  right  to 
share  in  purchase  of  property  by 
cotenant,  see  Limitation  of  Ac- 
tions, 1. 

Of  taxpayers  in  complaining  of  ex- 
penditure of  public  money  for  sec- 
tarian instruction  in  schools,  seo 
Limitation  of  Actions,  2. 

PKMAND. 

Necessity  of  demand  to  entitle  one  to 
interest,  see  Corporations,  12;  In- 
terest, 2. 

Necessity  of  demand  for  return  of  prop- 
erty taken  by  sheriff  from  prisoner 
as  condition  precedent  to  right  to 
maintain  trover,  see  Trover,  2. 

DEMONSTRATIVE  EVIDENCE. 

See  Evidence,  26,  27. 

DEMURRER. 

See  Pleading,  12-14. 

DENTISTS. 

A  person  who  is  licensed  to  'practise 
medicine  and  surgery"  cannot,  by  virtue 
thereof,  ^'practise  dentistry"  without  secur- 
ing a  license  as  a  dentist,  where  the  legia- 
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lature  has  defined  both  the  practice  of  medi- 
cine and  the  practice  of  dentistry,  and  made 
of  them  two  distinct  professions,  with  pre- 
scribed requirements  for  each.  State  v. 
Taylor,  19:  877,  118  N.  W.  1012,  —  Minn.  — . 

DEPOSITIONS. 

Refusal  to  continue  case  to  permit  tak- 
ing of  plaintifT's  deposition,  see  Ap- 
peal and  Error,  20. 

A  defendant  has  the  right  to  take 
plaintiffs  deposition  before  trial,  under  a 
statute  providing  that  a  party  may  be  ex- 
amined at  the  instance  of  the  adverse  party 
by  deposition,  as  any  other  witness,  where 
the  circumstances  are  such  as  to  entitle  him 
to  take  the  deposition  of  a  witness  other 
than  a  party  to  the  suit.  Western  U.  Teleg. 
Co.  v.  Williams,  19:  409,  112  S.  W.  651,  — 
Ky.  -. 

DEPOT  GROUNDS. 

Acquiring  title  to  portion  of,  by  ad- 
verse possession,  see  Adverse  Pos- 
session, 2. 

DESCENT   AND   DISTRIBUTION. 

Descent  of  reversion  to  child  as  heir 
under  devise  to  child  for  life  and, 
in  case  of  his  death  without  chil- 
dren, to  testator's  next  of  kin,  see 
Wills,  6. 

DEVICE. 

Pool  table  as  gaming  device,  see  Gam- 
ing, 2. 

DEVISE. 

See  Wills. 

DIRECTION  OF  VERDICT. 

See  Trial,  13,  14. 

DISBARMENT. 

Of  attorney,  see  Attorneys,  1,  2, 

DiscRirnoN. 

Review  of,  on  appeal,  see  Appeal  and 
Error,    13-15. 

DISCRIMINATION. 

By  carrier  between  hackmen,  see  Car- 
riers, 33. 

In  license  tax,  see  Commerce,  7;  Con- 
stitutional Law,  2;  License,  3. 

DISORDERIiY   HOUSES. 

Injunction  against  maintenance  of,  see 
Nuisance,  2,  4-6. 

DIVORCE  AND  SEPARATION. 

'  Punishing  by  imprisonment  disobe- 
dience of  order  for  payment  of  ali- 
mony, see  Contempt. 

Effect  of,  on  dower  right,  see  Dower. 

Enforcing  foreign  decree  for  alimony, 
sec  Judgment,  7,  8. 

Suflicieiicy  of  services  to  support  judg- 
ment in  personam  for  alimony  and 
attorney's  fees,  see  Judgment,  2. 
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DOCrMENTARY  KVIDENCE. 

See  Evidence,  23-25. 

DOGS. 

See  Animals. 

DOWER. 

Acceptance,  by  a  wife,  of  a  sum  al- 
lowed her  by  a  decree  of  divorce  in  lieu  of 
dower,  bars  lier  rights  un^er  an  antenuptial 
contract  which  provides  for  payment  to  her. 
at  her  husband's  death,  of  a  certain  sum  of 
money  in  lieu  of  dower.  Long  v.  Barton, 
19:  384,  86  N.  E.  127,  236  111.  651. 

DRAINAGE  DISTRICTS. 

Liability  for  flooding  of  lands  by  ob- 
struction of  water,  see  Eminent  Do- 
main, 4. 

1.  The  drainage  of  lands  to  improve 
them  for  agricultural  purposes  cannot  be  re- 
garded as  an  exercise  of  the  police  power, 
so  as  to  exempt  the  land  so  drained  from 
liability  for  injury  caused  by  the  improve- 
ment to  other  land  not  within  the  district. 
Hradbury  v.  Vandalia  Levee  &  Drainage 
Dist.  19:  991,  86  N.  E.  163,  236  111.  36. 

2.  A  drainage  district  cannot  escape  lia- 
bility for  injury  done  by  its  improvements, 
to  lands  lying  out  of  its  limits,  on  the  theory 
that  it  is  an  involuntary  quasi  public  cor- 
poration not  liable  to  respond  in  damages 
for  any  of  its  acts,  where  its  organization 
clepends  upon  a  petition  of  those  living  with- 
in its  limits,  and  the  statute  provides  that 
lands  lying  within  the  district  shall  be  lia- 
ble for  any  and  all  damages  which  shall  bo 
sustained  by  any  lands  lying  above  such 
district  by  the  construction  of  its  works. 
Uradbury  v.  Vandalia  Levee  &  Drainage 
Dist.  19:  991,  86  N.  E.  163,  236  111.  36. 

DRAINS  AND  SEWERS. 

As  to  drainage  district,  see  Drainage 
Districts. 

DROWNING. 

Of  trespassing  child,  see  Negligence,  10. 

DRUNKENNESS. 

Liability  for  injury  resulting  from 
fright  caused  by  assault  by  intoxi- 
cated person  on  third  person,  see 
Fright. 

EASEMENTS. 

Agreement  for  erection  of  telephone 
polos  on  land  as,  see  License,  1. 

As  to  rights  in  party  wall,  see  Party 
Wall. 

1.  The  right  of  an  owner  of  an  estate  to 
erect  and  maintain,  or  to  cause  to  be  erected 
and  maintained,  a  line  of  telephone  polos 
over  the  estate  of  another,  for  the  benefit  of 
the  former,  is  an  easement.  Veager  v.  Tun- 
ing, 19:  700,  86  N.  E.  657,  —  Ohio,  — . 

2.  An  easement  can  be  created  only  by 
deed  or  by  prescription.     Yeager  v.  Tuning, 
19:  700,  86  N.  E.  657,  —  Ohio,  — . 
19L.R.A.(N.S.) 


EJECTION. 

Of  passenger,  see  Carriers,  II,  15,  16. 

ELECTION. 

Discretion  as  to  granting  or  ovemilins 
motion  to  require  election  between 
counts,  see  Appeal  and  Error,  15. 

ELECTION    OF    REMEDIES. 

Bringing  an  action  upon  express  r<ra- 
tract  for  electric  light  furnished  a  city  i* 
not  an  election  which  will  preclude  an  ac 
tion  upon  quantum  meruit  in  case  the  first 
action  is  dismissed  for  failure  to  prove  com- 
pliance with  the  contract.  Water,  Light. 
&  Gas  Co.  V.  Hutchinson,  19:219,  160  Fed,' 
41,  —  C.  C.  A.  — . 

ELECTIONS. 

Appeal  in  contest  of  local-option  elec- 
tion, see  Appeal  and  Error,  1,  2. 

Statute  denying  appeal  in  proceodinirs 
to  contest  local-aption  election,  mv 
Constitutional  Law,  3;  Statutes.  4. 

Disqualification  of  judge  to  try  election 
contest,  see  Judges. 

1.  The  object  of  requiring  the  voter  to 
have  resided  for  a  time  at  the  place  whore 
he  offers  to  vote  is  that  he  may  be  affordo<il 
an  opportunity  to  acquire  the  information 
necessary  for  an  intelligent  vote,  and  become 
identified  with  the  interests  of  the  locality, 
and  also  to  prevent  the  colonization  of 
voters.  Estopinal  v.  Michel,  19:  759,  46  So. 
907,  121  La.  879. 

2.  The  term  "residence,"  used  by  tlK> 
Constitution  in  fixing  the  qualification  of 
voters,  does  not  mean  domicil.  Estopinal  v. 
Michel,  ig:  759,  46  So.  907,  121  I^.  870. 

(Annotated  I 

3.  In  the  absence  of  proof  that  a  person 
otherwise  qualified  has  acquired  a  residence 
elsewhere,  he  must  be  considered  to  be  a 
resident  of  the  parish  where  his  work  re- 
quires him  to  stay,  where  he  was  bom,  and 
where  he  has  always  lived  and  voted;  and 
it  makes  no  difference  that  he  has  never  had 
in  said  parish  any  other  home  than  a  board- 
ing house,  while  he  has  had  in  another  par- 
ish a  home,  where  he  has  kept  his  wife  and 
children,  whom  he  has  visited  as  often  as  he 
could.  Estopinal  v.  Michel,  19:  759,  46  So. 
907,  121  La.  879. 

ELECTRICITY. 

Action  for  electric  light  furnished  to 
city,  see  Election  of  Remedies. 

Exercise  of  eminent  domain  for  generat- 
ing, see  Eminent  Domain,  1. 

An  electric  company  which  maintain? 
defectively  insulated  wires  over  another's 
roof  for  violation  of  a  penal  ordinance  of 
the  municipal  corporation  is  not  liable  for 
the  death  of  a  boy  who,  in  trespassing  upon 
the  roof,  comes  in  contact  with  the  wi^e^ 
and  is  killed.  Burnett  v.  Fort  Worth  Light 
&  P.  Co.  19:  504,  112  S.  W.  1040,  —  Tex.  — . 

ELECTRIC  LIGHTS. 

See  Electricity. 


EMBEZZLEMENT— EQUITY. 
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E:MBEZZIiEM¥:XT. 

Evidence  that  a  laundress,  upon  dis- 
covering in  a  clothes  basket  committed  to  her 
a  bag  of  money  belonging  to  her  employer, 
accidentiy  placed  therein,  recognized  her 
duty  to  return  the  bag  to  its  owner,  but  sub- 
sequently, and  before  so  returning  it,  fraud- 
ulently converted  the  money,  will  support  a 
conviction  of  embezzlement  under  Gen.  Stat. 
1906,  §  3311,  providing  that,  if  any  servant 
embezzles  or  fraudulently  converts  to  his 
own  use  anything  of  value  which  has  been 
intrusted  to  him,  or  which  has  come  into  his 
possession,  care,  custody,  or  control  by  rea- 
son of  his  employment,  he  shall  be  punished 
as  if  he  had  been  convicted  of  larceiiv.  Ncal 
V.  State,  ig:  371,  46  So.  845,  55  Fla,*  140. 

(Annotated) 

EMINENT   DOMAIN. 

Pleading  in  eminent  domain  proceedings, 
see  Pleading,  10. 

Kor  what  purpose. 

1.  That  a  corporation  seeking  by  right 
of  eminent  domain  property  necessary  to 
enable  it  to  generate  a  supply  of  electricity 
has  power  to  serve  a  private  use  will  not 
defeat  its  application  for  property  which 
it  proposes  and  proves  shall  be  used  ex- 
clusively for  public  service.  Walker  v. 
Shasto  'Power  Co.  ig:  725,  160  Fed.  856,  87 
C.  C.  A.  660.  (Annotated) 
What  constitutes  a  taking. 

2.  Private  property  is  not  taken,  so  as 
lo  require  compensation,  by  regulating  the 
•utting  of  trees   on   wild   and   uncultivated 

land  to  protect  the  public  water  supply, 
and,  for  the  same  purpose,  prohibiting  the 
cutting  of  small  trees  on  such  pro]x»rty, 
the  value  of  which  standing  is  equal  to  or 
;^reater  that  when  cut,  and  regulating  the 
cutting  of  small  trees  on  such  land  to  en- 
hance the  value  of  sTich  land  and  the  trees 
thereon,  and  promote  the  interests  of  the 
owners  and  the  common  welfare  of  the  pub- 
lic. Opinion  of  Justices,  ig:  422,  69  Atl. 
027,  —  Me.  — . 

3.  Regulation  by  the  state  of  the  cut- 
ting or  destruction  of  trees  growing  on  wild 
and  uncultivated  land,  or  prohibition  of  the 
wanton  cutting  of  small  trees  on  such  lands 
which  are  of  equjil  or  greater  value  standing 
than  cut,  for  the  purpose  of  protecting  the 
water  supply  of  the  state,  is  not  a  taking 
of  property  for  which  compensation  must 
be  made  under  the  14tli  Amendment  of  the 
Federal  Constitution,  since  that  amendment 
was  not  intended  to  interfere  with  the  police 
power  of  the  state.  Opinion  of  Justices, 
ig:  422,  69  Atl.  627,  —  Me.  —  (Annotated) 
Compensation. 

4.  A  drainage  district  which  constructs 
a  levee  along  a  river  and  from  the  river  to 
the  highlands,  in  such  a  way  as  to  obstruct 
the  natural  flow  of  the  flood  water  of  tnc 
river  and  cast  it  back  on  property  farther 
up  the  stream,  is  liable  for  the  injury  there- 
by caused,  where  the  Constitution  provides 
that  private  property  shall  n')t  hi'  taken 
IT  damaged  for  public  use  without  compen- 
19L.P.A.(N.S.) 


sat  ion.  Bradbury  v.  Vandalia  I^-evee  & 
Drainage  Dist.  19:  ggi,  86  N.  E.  163,  236  111. 
36.  (Annotated) 

EMPIiOYERS'    lilADILITY    ACT. 

See   Master  and  Servant,   16. 

EXTIRETIKS. 

Right  of  wife  holding  land  by  entireties 
to  partition  of  trees  cut  by  hus- 
band, see  Partition. 

EQUAL     PROTECTION    AND     PRIVI- 
LEGES. 

See   Constitutional   Law,   1-3. 

EQUITABLE  CONVERSION. 

The  surplus  arising  from  a  foreclo- 
sure sale  of  decedent's  real  estate  after  his 
death  is  not  to  be  regarded  as  personalty 
within  the  operation  of  a  statute  allowing 
the  widow  and  minor  children  a  certain  sum 
out  of  personalty  left  by  him.  Kitchens  v. 
Jones,  ig:  723,  113  S.  W.  29,  87  Ark.  502. 

(Annotated) 

EQUITABLE  MORTGAGE. 

See  Mortgage. 

EQUITY. 

Necessity  of  restitution  by  infant  seek- 
ing to  cancel  deed,  see  Infants. 

See  also  Injunction;  Specific  Perform- 
ance. 

1.  A  court  of  chancery  will  refuse  to  en- 
tertain a  bill  merely  to  construe  a  will  in 
which  no  trust  is  involved.    Frank  v.  Frank, 
ig:  176,  113  S.  W.  640,  —  Ark.  — . 
Retaining  Jurisdiction. 

2.  Upon  refusal  of  specific  performance 
of  a  contract  to  sell  real  estate  because  of 
inequitable  conduct  on  the  part  of  complain- 
ant, the  bill  need  not  be  retained  for  the  as- 
sessment of  damages,  but  may  be  dismissed, 
and  complainant  left  to  his  remedy  at  law. 
Banaghan  v.  Malaney,  ig:  871,  85  N.  E.  839, 
200  Mass.  46. 

3.  A  bill  for  specific  pe;f.  moe  of  a 
contract  will  not  be  retained  for  die  assess- 
ment of  damages  where  a  case  is  not  made 
for  specific  performance,  and  no  other  spe- 
cial equity  is  shown  which  will  sujjport  ju- 
risdiction of  the  court.  Bromberg  v.  Kugen- 
otto  Construction  Ck).  ig:  1175,  48  So.  60, 
—  Ala.  — . 

4.  The  nonestablishment  of  the  right  to 
a  lien  in  a  bona  fide  proceeding  by  a  subcon- 
tractor to  enforce  a  lien  against  the  proper- 
ty of  the  owner  for  work  performed  for  the 
contractor  does  not  defeat  the  jurisdiction 
of  the  court  to  render  a  personal  decree 
against  the  contractor  for  the  amount  found 
due  bv  him.  Johnston  &  Grommett  Bros. 
V.  Buiin,  ig:  1064,  62  S,  E.  341,  108  Va.  490. 

(Annotated) 
Equity  principles. 

5.  Equity  will  refuse  its  aid  to  one 
guilty  of  any  unlawful  conduct  in  the  mat- 
ter with  relation  to  which  he  seeks  equity. 
International  Land  Co.  v.  Marshall,  xp:  1056, 
98  Pac.  961,  —  Okla.  — . 
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ESTOPPEL;  EVIDENCE. 


ESTOPPEI'. 

EfTect  of  estoppel  in  favor  of  or  against 
administrators  appointed  in  one 
state  on  administrator  in  other 
state,  see  Executors  and  Adminis- 
trators, 2. 

Of  insurer,  see  Insurance,  13-15. 

To  complain  that  facts  were  not  submit- 
ted to  jury,  see  Trial,  14. 

That  the  holder  of  one  of  the  new 
notes  representing  the  respective  interests 
of  the  purchasers  of  a  mortgage  does  not 
originate  a  suit  to  foreclose  the  mortgage 
to  secure  its  payment,  but  is  made  defend- 
ant therein,  does  no  prevent  the  applica- 
tion against  him  of  the  rule  that  he  can- 
not treat  the  original  note  as  existing  for 
the  purpose  of  upholding  the  mortgage  and 
repudiate  it  for  other  purposes,  where  he 
seeks  affirmative  relief  in  his  answer,  by 
way  of  foreclosure  of  the  mortgage,  to  se- 
cure the  sum  due  on  his  note.  AlcLeod  v. 
Despain,   19:  276,  00  Pac.   402,  40  Or.   536. 

EVIDENCE. 

Judicial  notice. 

1.  A  Manhattan  cocktail  is  generally 
and  popularly  known  as  an  intoxicating  li- 
quor, and  no  proof  of  its  intoxicating  charae 
ter  is  necessary,  in  prosecutions  under  a  pro- 
hibitory law.  State  v.  Pigg,  19:  848,  97  Pac. 
860,   —   Kan.   — .  (Annotated) 

Presumptions  and  burden  of  proof. 

See  also  infra,  45. 

Presumption  of  knowledge  of  purchaser 

of  negotiable  paper  as  to  rights  of 

parties,  see  Bills  and  Notes,  5. 
Burden  of  proving  contract  valid  under 

statute  of  frauds,  see  Pleading,  11. 
Presumption  of  acquiescence  in  placing 

of  boundary  fence,  see  Boundaries. 

2.  In  the  absence  of  proof  of  the  law 
of  a  foreign  country,  where  a  contract  for 
sale  of  the  good  will  of  a  business  was  en- 
tered into,  the  court  of  the  forum  will  pre- 
sume that  it  is  the  same  as  its  own  law;  and 
this  presumption  cannot  be  affected  by  state- 
ments in  its  own  opinions,  or  those  of  the 
courts  of  the  foreign  country,  which  are  not 
put  in  evidence.  Gordon  v.  Knott,  19:  762, 
85  N.  E.  184,  100  Mass.  173. 

3.  The  common  law  of  one  state,  gov- 
erning commercial  transactions  in  issue  in 
the  courts  of  another  state,  in  the  absence 
of  proof  on  the  subject,  will  be  presumed  to 
conform  to  the  lex  fori.  Svkes  v.  Citizens' 
Nat.  Bank,  19:  665,  98  Pac.*206,  —  Kan.  — . 

4.  An  assignor  for  creditors  has  the  bur- 
den of  showing  that  he  is  entitled  to  inter- 
est on  funds  which  the  assignee  kept  on  de- 
posit in  the  bank,  and  the  amount  of  it, 
at  least  where  the  assignor  was  insolvent, 
so  that  the  trust  was  a  creditors'  trust,  and 
they  did  not  object  to  such  proceeding. 
Whitman  v.  Mclntvre,  19:  682,  85  N.  E.  426, 
100  Mass.  436. 

5.  Where  an  intentional  killing  by  the 
use  of  a  deadly  weapon  has  been  established, 
accused  has  the  burden  of  showing  that  it 
was  in  self-defense,  by  a  fair  preponderance 
inL.R.A.(N.S.) 


,  of  facts.     Com.  v.  Palmer,  19;  483^  71  Atl 
100,  222  Pa.  200.  (AnnoUtetb 

6.  There  is  no  conclusiTe  presumption 
that  a  mother  knew  that  her  son,  in  investing 
her  money  for  her  without  compensation, 
was  securing  compensation  for  his  service* 
from  the  borrower.  Franzen  ▼.  Hammond, 
19.*  399,  116  N.  W.  169,  —  Wis.  — . 

7.  There  is  no  conclusive  presumption  of 
law  that  a  twelve-year-old  boy  is  able  to 
foresee  the  danger  of.  being  crushed  by  a 
loaded  push  car  which  he  and  other  chil- 
dren arc  pushing  along  a  track,  or  that  he 
has  sufficient  wisdom  to  avoid  it;  at  lea^t, 
not  in  the  face  of  an  averment  to  the  con 
trary  in  the  pleadings.  Cahill  v.  E.  B.  &  A. 
L.  Stone  &  Co.  19:  1094,  96  Pac  84,  153  Cal. 
571. 

b.  When  a  passenger  shows  an  injury  to 
Jiimself  by  the  breaking  of  the  carrier's 
oridgv',  the  burden  is  cast  upon  the  carrier 
of  establishing  by  a  preponderance  of  evi- 
dence that  the  accident  and  resulting  injury 
were  caused  by  inevitable  casualty,  or  by 
some  cause  which  human  care  and  foresight 
could  not  have  prevented.  Roanoke  R.  4 
E.  Co.  V.  Sterrett,  19:  316,  6?  S.  E.  385,  108 
Va.  533. 

0.  The  separating  of  two  cars  of  mer- 
chandise which  a  common  carrier's  contract 
contemplated  keeping  together  in  transit, 
whereby  the  care  taker  is  prevented  from 
attending  to  one  of  them,  loss  thereby  en- 
suing, imports  negligence,  and  the  burden  ot 
proof  is  on  the  common  carrier  to  prove  that 
there  was  suflicient  cause  for  separating  the 
cars,  Whitnack  v.  Chicago,  B.  &  Q.  R.  Co. 
19:  1011,  118  N.  W.  67,  —  Neb.  — . 

10.  The  burden  of  proof  is  upon  the  car- 
rier to  exempt  himself  from  liability  in 
case  of  loss  or  damage  to  goods  consigned 
to  it  for  carriage  by  showing  that  it  was 
occasioned  either  by  an  inherent  defect,  vice, 
or  weakness,  or  spontaneous  action  of  th* 
property  itself,  by  the  act  of  a  public  enemy 
of  the  United  States  or  of  the  state,  by  act 
of  law,  or  any  irresistible  superhuman  cause. 
Duncan  v.  Great  Northern  R.  Co.  19:  962, 
118  N.  W.  826,  —  N.  D.  — . 

11.  Proof  of  the  delivery  of  property  to 
a  carrier  in  sound  condition,  and  of  its  re- 
delivery at  the  end  of  the  route  in  damaged 
condition,  or  of  a  failure  to  redeliver  it, 
makes  a  suflicient  case  to  sustain  a  recov- 
ery for  the  damage  or  loss  sustained  by  the 
shipper.  Duncan  v.  Great  Northern  R.  Co. 
19:  952,  118  N.  W.  826,  —  N.  D.  — . 

12.  The  fact  that  the  setting  of  a  fire 
by  a  railroad  locomotive  has  been  proved 
by  circumstancial  evidence  does  not  prevent 
the  presumption  of  negligence  on  the  part 
of  the  defendant,  arising  under  the  rule 
casting  the  burden  of  rebutting  that  pre- 
sumption on  the  defendant.  Osburn  v.  Ore- 
gon R.  &  Nav.  Co.  19:  742,  08  Pac.  627,  — 
Idaho,  — . 

13.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  of  property  by 
tire  set  by  sparks  from  the  company's  loco- 
motive, proof  of  actual  negligence  or  want 
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of  ordinary  care  must  be  made  by  complain- 
ant, when  the  presumption  of  negligence 
A^^liioh  arises  upon  the  establishment  of  the 
fsi<>t  that  the  fire  was  communicated  from 
tlie  online  to  the  property  destroyed  is  re- 
butted by  proof  of  proper  appliances  and 
ciireful  management  and  operation.  Osburn 
V.  Oregon  R,  &  Nav.  Co.  19:  742,  98  Pac. 
6-^7,  —  Idaho,  — . 

14.  A  prima  facie  case  is  established 
iij^uinst  a  railroad  company  for  the  de- 
struction of  property  by  fire  set  by  sparks 
from  a  locomotive,  by  proof  that  fire  has 
"been  communicated  from  the  company's  eu- 
pine  to  the  property,  which  resulted  in  its 
destruction,  since  such  proof  raises  a  pre- 
sumption of  negligence  either  in  construc- 
tion and  equipment,  or  in  management  and 
operation  of  its  engine,  which  it  is  neces- 
sary for  the  defendant  to  rebut.  Osburn 
V.  Oregon  R.  &  Nav.  Co.  19:  742,  98  Pac. 
627,  —  Idaho,  — . 

15.  The  derailment  and  overturning  of  a 
freight  car  in  a  train  is  not  such  evidence  of 
negligence  on  the  part  of  the  railroad  com- 
pany towards  its  brakeman  as  to  cast  upon 
it  the  burden  of  exonerating  itself  from  the 
charge  of  negligence  to  absolve  itself  from 
liability  for  injury  to  him  therebv.  Hensou 
V.  Lehigh  Valley  R.  Co.  19:  790)  87  N.  E. 
85,  —  N.  Y.  — . 

16.  One  killed  at  a  railroad  crossing  un- 
der .circumstances  of  which  there  was  no 
witness  cannot  be  presumed  to  have  been  in 
the  exercise  of  due  care  in  an  action  to  hold 
the  railroad  company  liable  for  his  death, 
where  the  burden  of  showing  due  care  is 
on  the  plaintiff.  Shum  v.  Rutland  R.  Co. 
19:  973,  09  Atl.  945,  —  Vt.  — . 

17.  Railroad  aid  bonds  issued  by  a  cor- 
poration, which  contain  no  recitals  as  to 
compliance  with  the  conditions  upon  which 
they  are  to  be  issued,  are  entitled  to  the 
same  presumption,  in  the  hands  of  bona  fide 
holders  for  value,  as  to  compliance  with  such 
conditions,  where  proof  is  made  that  the 
proceedings  were  in  fact  regular,  as  though 
the  recitals  had  been  incorporated  in  them. 
Quinlan  v.  Green  Countv,  19:  849,  157  Fed. 
33,  84  C.  C.  A.  537. 

18.  The  holder  of  negotiable  county  aid 
bonds  lawfully  issued  is,  by  presumption, 
clothed  with  the  character  of  a  bona  fide 
holder  for  value.  Quinlan  v.  Green  County, 
19:  849,  157  Fed.  33,  84  C.  C.  A.  537. 

19.  The  existence  of  the  record  of  a  deed 
for  more  than  fifty  years,  together  with 
the  occupation  of  the  land  by  the  grantee 
for  a  time  subsequently  to  the  date  of  the 
record,  without  anything  to  show  that  he 
claimed  under  the  deed,  is  not  sufficient 
to  raise  a  presumption  of  the  existence  of 
a  duly  executed  and  delivered  original.  Mc- 
Clerry  v.  Lewis,  19:  438,  70  Atl.  540,  — 
Me.-. 

20.  The  fact  that  several  times  the 
lenpth  of  time  required  by  the  statute  or 
limitations  to  bar  an  obligation  on  a  con- 
tract to  subscribe  to  the  stock  of  a  railroad 
company  has  elapsed  since  the  contract  was 
19LRA.(N.S.) 


made,  without  any  step  being  taken  to  per- 
fect the  subscription,  may  be  considered  in 
support  of  the  presumption  raised  by  other 
facts  in  the  case,  that  the  obligation  to  sub- 
scribe for  the  stock  has  been  terminated. 
Quinlan  v.  Green  County,  19:  849,  157  Fed. 
33,  84  C.  C.  A.  537. 

21.  If  there  be  a  doubt  as  to  whether  a 
sale  made  by  an  agent  in  one  state  for  a 
merchant  in  another  was  completed  by  the 
acceptance  of  the  orders  by  the  principal  and 
his  shipping  of  the  goods,  the  contrary  can- 
not be  assumed  in  order  to  sustain  a  convic- 
tion for  the  violation  of  a  city  ordinance  im- 
posing a  license  tax  upon  persons  soliciting 
orders  for  the  sale  of  goods,  but  the  prose- 
cution must  establish  its  case.  Kinsley  v. 
Dyerly,  19:  405,  98  Pac.  228,  —  Kan.  — . 

22.  No  presumption  of  mental  suffering 
will  arise  in  case  of  failure  to  deliver  a 
telegram  announcing  the  death  of  a  rela- 
tive by  affinity  only,  such  as  a  son's  wife; 
and  therefore  to  recover  damage  for  such 
suffering  in  such  cases  facts  must  be  pleaded 
anu  proved  showing  special  friendship  or 
affection,  although  it  is  not  necessary  to  show 
that  the  telegraph  company  had  notice  of 
such  facts.  Foreman  v.  Western  U.  Teleg. 
Co.   19:  374,  116  N.  W.  724,  —  Iowa,  — . 

(Annotated) 
Documentary  evidence. 

23.  The  record  of  a  deed  is  not  admissi- 
ble to  prove  its  existence,  on  behalf  of  the 
grantee  claiming  under  it.  McClerry  v. 
Lewis,  19:  438,  70  Atl.  640,  —  Me.  — . 

(Annotated) 

24.  Entries  in  a  trustee's  account  show- 
ing payments  on  indebtedness  due  the  bene- 
ficiaries are  admissions  against  interest, 
which  are  proper  evidence  to  &how  that  the 
payments  were  made,  in  a  controversy  be- 
tween the  mortgagor  and  the  beneficiaries 
of  the  trust.  Mcleod  v.  Despain,  19:  276, 
90  Pac.  492,  49  Or.  530. 

25.  The  proofs  of  death  are  admissible  in 
evidence  in  an  action  upon  a  mutual -benefit 
certificate.      Beard    v.    Royal    Neighbors    of 
America,  19:  798,  99  Pac.  83,  —  Or.  — . 
Demonstrative. 

Error  in  refusing  to  receive  photograph 

in  evidence,  see  Appeal  and  Error, 

11. 
New  trial  because  of  misconduct  of  jury 

sent  to  view  locus  in  quOy  see  New 

Trial,  4. 

26.  Failure  to  appoint  a  person  to  show 
to  the  jury  the  place  they  are  sent  to  view 
is  unimportant  if  they  find  and  inspect  the 
right  place.  Emporia  v.  Juengling,  19:  223, 
96  Pac.  850,  —  Kan.  — . 

27.  An  additional  oath  need  not  be  ad- 
ministered to  the  officer  in  charge  of  the 
jury  sent  to  view  the  locus  in  quo,  unless 
required  by  statute.  Emporia  v.  Juengling, 
19:  223,  96* Pac.  850,  —  Kan.  — . 

Parol    and    extrinsic    concerning    writ- 
ings. 

See  also  infra,  50. 

28.  Parol  evidence  is  admissible  to  show 
formal  action  by  the  directors  of  a  corpo- 
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ration  upon  a  proposition  which  came  before 
them.  Iowa  Dnip  Co.  v.  Souers,  19:  115, 
117  N.  W.  300,  —  Iowa,  — . 

29.  The  rule  against  parol  testimony  to 
vary  written  contracts  does  not  apply  to 
usurious  agreements.  France  v.  Munro,  19: 
391,  115  N.  VV.  577,  138  Towa,  1. 

30.  A  bill  of  lading  i^'^ued  by  a  common 
carrier,  and  signed  nvd  accepted  by  the 
shipper,  constitutes  a  c  utract  for  the  ship- 
ment of  merchandise  tlicrein  described,  the 
terms  of  which  cannot  be  varied  by  parol 
testimony.  Whitnack  v.  Chicago.  B.  A  Q. 
R.  Co.  19:  10X1,  118  N.  W,  67,  —  Neb.  — . 

31.  Liability  for  breach  of  warranty  that 
the  apparatus  installed  will  produce  certain 
results  cannot  be  established  by  parol  under 
a  written  contract  to  furnish  certain  elec- 
trical apparatus,  to  be  first-class  and  of 
latest  type,  all  work  to  be  done  in  first- 
class  manner.  Electric  Storage  Battery  Co. 
V.  Waterloo  C.  F.  &  N.  R.  Co.  19:  1183,  110 
N.  W.  144,  138  Iowa,  309.  (Annotated) 

32.  Parol  evidence  is  admissible  in  an  ac- 
tion by  the  drawer  of  a  bill  of  exchange 
payable  to  his  own  order,  against  a  stranger 
who  placed  his  name  on  the  back  of  the 
instrument  before  delivery,  and  above  which 
the  drawer's  indorsement  was  placed,  to 
show  that  he  intended  to  become  surety  for 
the  acceptor,  and  assume  liability  to  the 
drawer,  notwithstanding  the  negotiable-in- 
struments law  provides  that,  if  the  instru- 
ment is  payable  to  the  order  of  the  drawer, 
a  person  not  otherwise  a  party  to  the  in- 
strument, who  places  thereon  his  signature 
in  blank  before  delivery,  is  liable  to  all  per- 
sons subsequent  to  the  drawer,  since,  the 
drawer  being  in  legal  efTect  an  indorser,  tlie 
parties  are  within  the  provisions  of  tlje  sec- 
tion of  the  statute  which  declares  that,  as 
between  indorsers,  parol  evidence  is  admissi- 
ble to  show  the  order  in  which  they  agreed 
to  be  liable.  Haddock,  Blanchard,  &  Co.  v. 
Haddock,  19:  136,  85  N.  E.  682,  192  N.  Y. 
499.  (Annotated) 
Opinions  and  conclusions. 

Error  in  excluding  opinion  of  witnesses, 
see  Trial,  1. 

33.  In  a  prosecution  for  maliciously  kill- 
ing and  wounding  dogs  which  were  chasing 
and  worrying  defendant's  live  stock,  evi- 
dence of  experts  as  to  the  habits  and  traits 
of  the  particular  breed  of  dogs,  to  the  effect 
that  they  would  not  in  fact  harm  or  injure 
domestic  animals,  is  inadmissible  where  the 
evidence  as  to  the  occurrence  is  direct,  and 
not  circumstantial,  unless  it  appear  that  the 
defendant  at  the  time  had  knowledge  of  such 
habits  and  traits.  State  v.  Churchill,  19: 
835,  98  Pac.  853,  —  Idaho,  — . 
Admissions. 

See  also  supra,  24. 

34.  The  declarations  of  a  minor  a«  to  his 
age  are  admissible  in  evidence  in  an  action 
by  him  to  hold  his  employer  liable  for  per- 
sonal injuries  because  he  was  employed  con- 
trary to  the  provision  of  a  statute  making 
it  a  misdemeanor  to  employ  minors  of  less 
than  a  sprcified  age.  Koestcr  v.  Rochester 
19L.U.A.(N.S.) 


Candy  Works,  19:  783,  87  N.  E.  77,  —  N.  Y. 

Relevancy  and  materiality. 

Exclusion  of  evidence  of  custom  in  nejj- 
ligence  action,  see  Trial,  2. 

35.  The  mere  fact  that  a  w^ill,  making  no 
reference  to  real  estate,  gives  legacies  in  ex- 
cess of  testator's  personalty,  will  not  ad- 
mit evidence  that  testator  meant  by  the 
legacies  to  repay  money  loaned  him  for  the 
purchase  of  the  realty,  and  therefore  in- 
tended them  to  be  a  charge  upon  it.  Frie^  v. 
Osborn,  19:  457,  82  N.  E.  716,  190  X.  Y.  3:» 

(Annotate^*! 

36.  Upon  the  question  of  the  rental  valiw- 
of  a  cotton  gin  which  has  been  operated 
d.uring  past  seasons,  evidence  may  be  cor- 
fridered  of  the  physical  conditions  of  tli^ 
property,  the  conditions  which  surround  it, 
including  its  pati:onage,  the  success  and 
hazards  in  the  past,  and  any  change  f(»r 
better  or  worse.  Standard  Supply  Co.  v. 
Carter,  19:  155,  62  S.  E.  150,  81   S".  C.  181. 

37.  Upon  the  question  of  the  damago«  to 
be  allowed  a  son  for  mental  anguish  in  iK-in-j 
deprived  of  the  privilege  of  attending  in- 
mother's  deathbed,  because  of  neglect  to  do- 
liver  a  telegram,  evidence  is  not  admi'^'^ihlp 
that  be  is  a  physician,  and  that  treat nM-nr- 
given  by  him  when  she  had  previously  ha'l 
similar  attacks  had  resulted  in  recovery,  or 
that  she  was  depressed  by  his  failure  to 
come  when  expected,  which  had  a  tondcnr^y 
to  hasten  her  death.  Western  U.  Tel  eg.  Co. 
V.  Williams,  19:  409,  112  S.  W.  051,  —  Ky. 
— .  (Annotatotii 

38.  Upon  the  question  of  mrasiir*^  of 
damages  for  failure  to  furnish  water  to  ir- 
rigate crops,  so  that  they  are  lost,  evideiict* 
is  admissible  of  the  value  of  matured  crf>jH 
of  like  kind  with  those  planted,  in  the  neiu'li 
borhood  where  they  were  growing.  Smith 
V.  Hicks,  19:  938,  98  Pac.  138,  —  N.  M.  — . 

39.  A  municipal  ordinance  forbidding  any 
person  to  permit  water  from  his  eaves  to 
be  discharged  upon  the  sidewalk,  or  to  per- 
mit any  conduit  upon  his  land  to  disrhartr^' 
water  upon  the  sidewalk,  is  not  immaterial 
upon  the  question  of  the  negligence  of  the 
property  owner  who  cast  water  from  hi? 
own  roof  upon  his  own  walk  in  such  a  man- 
ner that  it  flowed  naturally  upon  the  side- 
walk. Field  V.  Gowdy,  19:  236,  85  N.  E. 
884,  199  Mass.  568. 

40.  Upon  the  question  of  the  safety  of 
chimneys  left  standing  during  the  demoli- 
tion of  a  building,  evidence  is  immaterial 
that  a  person,  in  passing  the  building, 
walked  on  the  opposite  side  of  the  street 
because  he  was  afraid  the  chimney  would 
fall.  Wilmot  v.  McPadden,  19:  no/,  65  Atl. 
167,  79  Conn.  367. 

41.  In  an  action  for  injury  to  the  driver 
oi  a  fire  wagon  by  collision  with  a  street  car 
as  be  leaves  the  engine  house,  evidence  that 
the  fire  captain  had  complained  to  the  stmt 
railway  company  about  the  manner  in  whirh 
the  street  cars  were  run  by  the  cnirine  hoiisi'. 
and  that  the  street  railway  officials  tol.1 
him  the  motormen  were  instructed  to  ktcp 
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tlie  cars  under  control  when  passing  the 
liouse,  for  the  reason  that  a  hose  wagon  or 
other  apparatus  might  come  out  on  the 
track,  is  admissible  as  emphasizing  the  fact 
that  an  employee  at  the  engine  house  who 
signaled  the  street  car  just  before  the 
wagon  left  the  house  was  authorized  to  as- 
sume that  the  car  was  under  control,  and 
iNTould  therefore  be  stopped  in  time  to  avoid 
collision  with  the  outcoming  wagon.  Dole 
V-  New  Orleans  R.  &  L.  Co.  19:  623,  46  So. 
929,  121  La.  W5. 

42.  Where  evidence  introduced  shows 
that  the  particular  engine  which  is  identified 
aa  having  set  a  fire  for  the  loss  occasioned 
by  which  damages  are  sought  is  no  better 
than  any  of  defendant's  other  engines,  evi- 
dence of  the  setting  of  other  fires  a  short 
time  previous  to  the  destruction  of  plaintiff's 
property  is  admissible,  since,  under  such  con- 
ditions and  circumstances,  the  reasonable 
inference  of  fact  would  be  that  the  identified 
engine  would  be  as  likely  to  throw  igniting 
sparks  and  live  coals  and  set  the  fire  as  was 
any  of  the  other  of  the  company's  engines 
that  are  shown  to  have  emitted  sparks  and 
fire  about  the  same  time.  Osburn  v.  Oregon 
R.  &  Nav.  Co.  19:  742,  98  Pac.  627,  —  Idaho, 

'  43.  The  fact  that  the  space  between  a 
main  and  repair  track  of  a  railroad  company 
is  at  times  obstructed  so  that  it  cannot  be 
used  by  conductors  in  checking  their  trains 
is  not  admissible  to  show  that  it  was  ob- 
structed at  the  time  a  particular  conductor 
w^as  injured  while  attempting  to  use  the 
main  track  for  that  purpose.  Neary  v. 
Northern  P.  R.  Co.  19:  446,  97  Pac.  944,  37 
Mont.  461. 

44.  The  rule  applicable  to  civil  actions 
for  damages  for  killing  dogs,  allowing  the 
introduction  of  evidence  showing  the  pedi- 
gree, traits,  habits,  and  reputation  of  a  par- 
ticular dog  which  is  killed,  is  not  applicable 
in  a  criminal  prosecution  for  the  malicious 
killing  of  the  dogs,  unless  knowledge  of  the 
dogs'  pedigree,  etc.,  is  brought  home  to.  the 
defendant.  State  v.  Churchill,  19:  835,  98 
Pac.  863,  —  Idaho,  — . 

45.  Upon  trial  of  a  proceeding  to  procure 
a  right  of  way  for  a  ditch  to  conduct  water 
the  right  to  which  petitioner  claims  by 
right  of  appropriation,  evidence  is  not  ad- 
missible as  to  the  rights  of  other  alleged 
appropriators  from  the  same  stream,  who 
are  not  made  parties  to  the  proceeding. 
Walker  v.  Shasta  Power  Co.  19:  725,  160 
Fed.  856,  87  C.  C.  A.  660. 

46.  The  homogeneous  business  of  a  mas- 
ter in  dismantling  machinery  in  the  diflferent 
buildings  of  a  World's  Fair  cannot  be  di- 
vided into  distinct  and  separate  departments, 
80  as  to  bring  it  within  a  rule  to  the  effect 
that  the  superintendent  of  a  distinct  depart- 
ment of  a  vast,  diversified  business  may  be 
a  vice  principal,  by  the  testimony  to  that 
effect  of  his  servants,  and  such  testimony 
is  incompetent  for  that  purpose,  as  the  na- 
ture of  the  business  alone  can  separate  it 
into  departments.  Wcstinghouae,  C.  K.  & 
i9L.R.A.(N.S.) 


Co.  v.  Callaghan,  19:  361,  83  C.  C.  A.  600, 

165,  Fed.  397. 

Weight  and  sufficiency. 

Sufficiency  of  evidence  to  establish  per- 
jury in  suit  for  injunction  to  re- 
strain enforcement  of  judgment  be- 
cause of  perjury,  see  Injunction,  3. 

Setting  aside  verdict  as  contrary  to  evi- 
dence, see  New  Trial,  3. 

Sufficiency  of,  to  carry  case  to  jury, 
see  Trial,  3. 

See  also  supra,  19. 

47.  That,  upon  examination  of  the  place 
at  which  an  employee  stumbled  and  fell 
into  a  machine  to  his  injury,  a  nail  was 
found  projecting  from  the  floor,  will  justify 
a  finding  that  a  proper  inspection  before  the 
accident  would  have  disclosed  its  presence 
to  the  employer.  Young  v.  Snell,  19:  242, 
86  N.  E.  282,  200  Mass.  242. 

48.  Evidence  that  a  bolt  was  missing 
from  a  car  which  had  been  in  a  wreck,  after 
it  had  been  removed  to  the  railroad  yards,  is 
not  sufficient  to  charge  the  railroad  com- 
pany with  negligence  which  would  render  it 
liable  for  injuries  growing  out  of  the  wreck, 
although  the  absence  of  such  a  bolt  might 
be  found  to  increase  the  chance  of  the  ac- 
cident which  occurred.  Hcnson  v.  Lehigh 
Valley  R.  Co.   19:  790,  87  N.  E.  86,  —  N. 

49.  A  cause  of  action  against  a  railroad 
company  for  injuries  to  a  brakeman  by  the 
derailment  of  a  train  is  not  established  by 
evidence  that  one  of  the  trucks  under  the 
car  was  defective,  without  showing  which 
one,  and  that  a  defective  forward  truck 
might  have  caused  the  accident  without 
showing  that  it  was  so  caused.  Henson  ▼. 
Lehigh  Valley  R.  Co.  19:  790,  87  N.  E.  85, 
—  N.  Y.  — . 

60.  Proof  of  the  existence  of  a  nail  pro- 
jecting from  the  floor  near  a  machine  a 
week  after  an  employee  stumbles  over  some- 
thing at  that  point  and  falls  into  the  ma- 
chine to  his  injury  will  justify  a  finding  that 
it  was  there  at  the  time  of,  and  was  the 
cause  of,  the  accident.  Young  v.  Snell, 
19:  242,  86  N.  E.  282,  200  Mass.  242. 

61.  Proof  that  a  father  owned  and  kept 
an  automobile  upon  his  premises,  and  that 
his  daughter,  aged  nineteen,  was  accustomed 
to  and  did  drive  it,  sometimes  without  per- 
mission, there  being  no  proof  that  the 
daughter  was  actually  employed  by  the 
father  to  operate  the  machine,  is  not  suf- 
ficient to  constitute  the  daughter  the  serv- 
ant of  the  master,  so  as  to  charge  him  with 
liability  where  the  daughter,  in  using  the 
machine  without  permission,  and  for  her  own 
pleasure  in  driving  her  personal  friends,  neg- 
ligently injured  a  person  in  the  highway. 
Doran  v.  Thomsen  (N.  J.  Err.  &  App.)  19: 
335,  71  Atl.  296,  —  N.  J.  — . 

62.  The  confession  of  one  charged  with 
obtaining  money  by  false  pretenses  by 
means  of  a  worthless  check,  that  the  cheek 
was,  and  was  known  by  him  to  be,  worth- 
less, upon  which  a  conviction  cannot  b<» 
had    without    corroboration,    is    sufficiently 
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corrol)orated  by  evidence  that  the  check 
was  forwarded  through  the  regular  channels 
for  collection,  and  was  returned  unpaid. 
People  V.  Ranney,  19:  443,  116  N.  W.  999, 
153  Mich.  293.  ^ 

53.  Evidence  corroborating  facta  stated 
in  a  confession,  which  is  necessary  to  up- 
hold a  conviction  on  the  confession,  is  that 
which  not  merely,  tends  to  produce  confi- 
dence in  the  truth  of  the  confession,  but 
which  refers  to  facts  which  concern  the 
corpus  delicti.  People  v.  Ranney,  19:  443, 
116  N.  W.   999,   163   Mich.   293. 

(Annotated) 

Variance. 

54.  There  is  no  variance  between  a  dec- 
laration charging  a  city  for  negligent  injury 
by  the  act  of  its  bridge  tender,  and  evidence 
showing  that  the  injury  was  caused  by  per- 
sons who,  to  the  knowledge  of  the  city,  were 
employed  by  its  appointee  to  do  the  actual 
work  of  operating  the  bridge.  Gathman  v. 
Chicago,  19:  1178,  86  M.  E.  152,  236  111.  9. 

EXCEPTIONS. 

Bill  of,  see  Appeal  and  Error,  8. 
Objections  and  exceptions  generally,  see 
Appeal  and  Error,  9. 

EXECUTORS       AND        ADMINISTRA- 
TORS. 

1.  Presentation  of  a  claim  as  a  creditor 
of  the  estate  is  not  a  condition  to  the  main- 
tenance of  an  action  to  compel  a  convey- 
ance by  the  executor  of  one  holding  a  legal 
title  of  land,  the  title  to  which,  in  equity 
and  good  conscience,  should  be  conveyed  to 
complainant.  Brown  v.  Sebastopol,  19:  178, 
96  Pac.  363,  153  Cal.  704. 

2.  p]stoppel8  in  favor  of  or  against  the 
administrators  of  a  will  appointed  in  one 
state,  by  judgments  or  by  the  statutes  of 
limitation  of  that  state,  do  not  bind  or  af- 
fect the  administrator  with  the  will  annexed, 
or  an  administrator  of  an  intestate,  ap- 
pointed in  another  state,  or  a  claimant 
against  such  representatives.  Wilson  v. 
Hartford  F.  Ins.  Co.  19:  553,  164  Fed.  817, 
—  C.  C.  A.  — . 

3.  No  privity  exists  between  the  execu- 
tors of  the  will  of  a  deceased  appointed  in 
one  state  and  an  administrator  with  the 
same  will  annexed  appointed  in  another 
state,  nor  between  the  administrators  of  the 
estate  of  an  intestate  appointed  in  different 
states.  Wilson  v.  Hartford  F.  Ins.  Co.  19: 
553,  104  Fed.  817,  —  C.  C.  A.  — . 

4.  Administration  in  the  state  of  the 
domicil  of  the  decadent  docs  not  govern  the 
administration  of  the  property  of  a  decedent 
in  any  other  state.  Wilson  v.  Hartford  F. 
Ins.  Co.  19:  553,  164  Fed.  817,  —  C.  C.  A.  — . 

5.  A  claim  against  the  estate  of  a  de- 
cedent in  the  hands  of  an  administrator  with 
the  will  annexed  in  one  state  is  not  barred 
because  it  was  not  presented  to  the  domicil- 
iary executors  of  tlie  same  Will  in  another 
state,  and  has  become  barred  in  that  state. 
Wilson  V.  Hartford  F.  Ins.  Co.  19:  553,  164 
Fed.  817,  —  C.  C.  A.  — .  (Annotated) 
19L.R.A.(N.S.) 


EXEMPTIONS. 

From  taxations,  see  Taxes,  4-6. 

EXPERTS. 

Admissibility  of  opinions  of,  in  evidence, 
see  Evidence,  33. 

EXPRESS  COMPANIES. 

Duty  to  make  free  delivery,  see  Car- 
riers, 22. 

Power  of  state  to  ccunpcl  express  com- 
pany to  make  irw  deliveries,  see 
Carriers,  32;  Cua::::e:cc,   1-3. 

FALSE  PRETENSES. 

Review  of  conviction  for  obtaining 
money  by,  see  Appeal  and  Error, 
24. 

Sufficiency  of  corroboration  of  confes- 
sion of  obtaining  money  by,  see 
Evidence,  62. 

FARM  liABORERS. 

Lien  on  crops  for  wages  of,  see  Liens. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  27-36. 

FENCES. 

Presumption  of  acquiesci':!'i»  in  placing 
of  boundary  fence,  see  Boundaries. 

FERRIES. 

Ferry  company  as  common  carrier,  see 
Carriers,  2. 

FINALITY. 

Of  decision  for  purpose  of  appeal,  see 
Appeal  and  Error,  3. 

FINDER. 

As  to  treasure- trove,  see  Treasure- 
Trove. 

Right  of  joint  finder  of  property  to 
maintain  trover  against  his  cofind- 
er,  see  Trover,  1. 

FINDINGS. 

By  court,  see  Trial,  19. 
Of  jury,  see  Trial,  20,  21. 

FIRE  DEPARTMENT. 

Injury  to  driver  of  fire  wagon  by  col- 
lision with  street  car,  see  Damages, 
6;  Evidence,  41;  Street  Railways, 
3,4. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Setting  out  of  fire  by  railroad  locomo- 
tive, see  Evidence,  12-14,  42;  Rail- 
roads, 4,  5. 

Destruction  by,  of  property  preventing 
completion  of  sale,  see  Sale,  1. 

FOOD. 

Sufficiency  of  declaration  against  man- 
ufacturer of  unwholesome  canned 
meats,  see  Pleading,  7. 

A  manufacture  of  canned  goods  is 
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under  a  duty  to  him  who,  in  the  ordinary 
course  of  trade,  becomes  the  ultimate  con- 
Buiner,  to  exercise  care  that  the  goods  which 
lie  puts  into  cans  and  sells  to  retail  dealers, 
"to  the  end  that  such  dealers  may  sell  the 
same  to  customers  as  food,  are  not  tainted 
"writh  poison,  irrespective  of  the  presence  or 
Absence  of  contractual  obligations  arising 
out  of  the  dealings  between  manufacturer 
&nd  dealer  and  between  retailer  and  con- 
aiuner.  Tomlinson  v.  Armour  &  Co.  (N.  J. 
Err.  &  App.)  19:  923,  70  Atl.  314,  76  N.  J. 
748.  (Annotated) 

li'GREIGN  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

See  Executors  and  Administr.itors,  2-5. 

FOREIGN  JUDGMENT. 

See  Judgments,  6-^. 

FOREIGN  liAW. 

Presumption  as  to  foreign  law,  see  Evi- 
dence, 2. 

FORFEITURE. 

Of  insurance  policy,  see  Insurance. 

FRANCHISE. 

Right  of  public  service  corporation  to 
exercise,  see  Public  Service  Corpora- 
tions, 1. 

FRAUD  AND  DECEIT. 

Rights  of  bona  fide  holder  of  negotiable 
paper  obtained  by  fraud,  see  Bills 
and  Notes,  2-4. 

Effect  of  fraudulent  misrepresentations 
*by  infant  as  agent,  see  Infants, 

Sufficiency  of  allegations  as  to,  see 
Pleading,  8. 

FREEZING. 

Loss  by,  of  property  in  hands  of  com- 
mon carriers,  see  Carriers,  30. 

FREIGHT  CARRIERS. 

See  Carriers. 

FRIGHT. 

Damages  for  injuries  resulting  from, 
see  Damages,  8. 

The  assault  by  an  intoxicated  person 
upon,  and  his  use  of  abusive  language  to- 
ward, another  in  a  house  where  he  is  not 
shown  to  be  a  trespasser,  gives  no  right  of 
action  against  him  to  a  pregnant  woman  in 
the  house,  not  related  to  the  person  assault- 
ed, who  is  out  of  sight  although  within 
hearing  of  the  assault,  and  whose  presence 
is  not  known  to  the  assailant,  for  injuries 
resulting  to  her  from  fright  causing  mental 
pain  and  agony,  illness,  threatened  miscar- 
riage, and  possibly  permanent  impairment 
of  health,  since,  not  knowing  of  her  pres- 
ence, the  assailant  cannot  reasonably  have 
anticipated  injui^^  to  her  from  his  conduct. 
Reed  v.  Ford,  19:  225,  112  S.  W.  600,  — 
Ky.  -. 

GAMING. 

1.  A  pool  game  in  which  a  certain  price 
19L.R.A.(N.S.) 


per  cue  is  charged  for  the  use  of  the  table, 
all  of  which  is  to  be  paid  by  the  loser  of  the 
game,  is  within  the  statute  against  gam- 
bling. State  V.  Sanders,  19:  913,  111  S.  W. 
464,  86  Ark.  353.  (Annotated) 

2.  A  pool  table  for  the  use  of  which  the 
loser  of  the  game  is,  to  the  knowledge  of  the 
keeper,  to  pay,  is  a  gambling  device  within 
the  meaning  of  statutes  providing  punish- 
ment for  one  who  exhibits  such  devices. 
State  V.  Sanders,  19:  9x3,  111  S.  W.  454, 
86  Ark.  353. 

GARNISHMENT. 

Conclusiveness    of    judgment    dischar- 
ging subscriber  to  stock  of  a  corpo- 
ration as  garnishee  for  its  debt,  see , 
Judgment,  4. 

GAS. 

Taxation  of  oil  and  gas  lease,  see  Taxes, 
1-3,  7. 

GIFT. 

By  town  council  to  judgment  debtor,  see 
Towns. 

GOOD  Wllili. 

Sale  of,  see  also  Contracts,  1,  12;  Evi- 
dence, 2. 

1.  A  sale  by  a  copartnership  of  the  good 
will  of  an  established  business  in  connec- 
tion with  a  sale  of  the  business  binds  the 
members  thereof  individually  as  well  as  co- 
partners. Southworth  v.  Davison,  19:  769, 
118  N.  W.  363,  —  Minn.  — .       (Annotated) 

2.  A  sales  agent  located  in  a  commercial 
center,  who,  upon  surrendering  the  agency, 
sells  to  his  principal  the  good  will  of  the 
business,  cannot  derogate  from  his  grant  by 
engaging  in  a  competing  business  and  en- 
deavor to  sell  similar  goods  to  his  old  cus- 
tomers. Gordon  v.  Knott,  19:  762,  86  N.  E. 
184,  190  Mass.  173. 

3.  Even  though  one  selling  the  godd  will 
of  a  business  cannot  be  restrained  from  en- 
gaging in  a  competing  business,  he  will  not 
be  permitted  to  solicit  orders  from  his  for- 
mer customers.  Gordon  v.  Knott,  19:  762, 
85  N.  E.  184,  199  Mass.  173.       (Annotated) 

GOVERNMENTAL  CONTROIj. 

Of  carrier,  see  Carriers,  32. 

GROSS  NEGLIGENCE. 

Of  telegraph  company,  see  Telegraphs, 
2. 

GUARANTY. 

Of  principal  and  interest  by  corpora- 
tion selling  mortgage,  see  Corpora- 
tions, 12. 

1.  In  construing  a  written  guaranty  for 
the  purpose  of  determining  the  intention  of 
the  parties,  it  should  be  construed  most 
stronrrly  against  the  guarantor,  and  in  fa- 
vor of  the  party  parting  with  his  property 
upon  the  faith  of  the  interpretation  most 
favorable  to  his  rights.  Lamm  v.  Colcord, 
19:  901,  98  Pac.  365,  —  Okla.  — . 
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ICE. 

Liability  of  abuttinjj  owner  for  injury 
from  ice  on  sidewalk,  see  High- 
ways, 10. 

Injury  to  employee  slipping  on,  see  Mas- 
ter and  Servant,  12. 

IMPAIRMENT    OF    OBLIGATION    OF 
CONTRACTS. 

See  Constitutional  Law,  6. 

IMPEACHMENT. 

Of  witness,  see  Witnesses. 

IMPLIED  DEVISE. 

See  Wills,  2. 

IMPRISONMENT. 

For  disobedience  of  order  as  to  pay- 
ment of  alimony,  see  Contempt. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  14,  15. 

IMPUTED  NOTICE. 

Of  rights  of  person  in  party  wall,  see 
Notice. 

INCOMPETENT  PERSONS. 

A  deed  by  an  incompc!:  »nt  person  may 
be  avoided  in  an  action  at  law  to  recover 
possession  of  the  granted  premises,  since, 
being  incapable  of  giving  assent,  no  valid 
contract  has  been  effected.  Smith  v.  Rvan, 
19:  461,  84  N.  E.  402,  191  N.  Y.  452. 

(Annotat.i) 

INCONSISTENCY. 

Estoppel  by,  see  Estoppel. 

INDEFINITENESS. 

Of  contract,  see  Contracts,  3. 

Of  municipal  ordinance  as  to  lights  at 

railroad    crossings,    see    Municipal 

Corporations,  11. 

INDEMNITY  INSURANCE. 

See  Insurance,  19,  20. 

INDEPENDENT  CONTRACTORS. 

Liability  of  master  for  acts  of,  see  ilas- 
ter  and  Servant,  42. 

INDICTMENT,    INFORMATION,    AND 
COMPLAINT. 

Necessity  of,  see  Criminal  Law,  1. 
Prohibition  to  restrain  action  upon  in- 
valid information,  see  Prohibition. 

A  court  of  record  does  not  acquire 
^jurisdiction  of  criminal  proceedings  where 
the  writing  purporting  to  be  an  information 
is  not  presented  by  the  county  attorney  or 
someone  authorized  by  law,  but  by  a  private 
person,  as  in  such  case  it  is  invalid  and  in- 
capable of  amendment.  Evans  v.  Willis.  19: 
4050,  97  Pac.  1047,  —  Okla.  — .  (Annotated) 

INDORSEMENT. 

Of  note,  see  Bills  and  Notes,  1. 
19L.R.A.(N.S.) 


INFANTS. 

Duty  of  railroad  company  to  children 

jumping  on  and  oft  cars  in  motioxL, 

see  Carriers.  17. 
Employment  of,  in  violation  of  statute, 

see  Evidence,  34;  Master  and  Serr- 

ant,  3,  4. 
Negligence   toward,   see  Negligence,  1- 

10. 

1.  An  infant  who,  in  conveying  prop- 
erty, fraudulently  represents  that  he  is  i)v«t 
twenty-one  years  of  age,  cannot  invoke  the 
aid  of  equity  to  cancel  the  deed,  though  it 
may  be  absolutely  void,  unless  he  offers  to 
refimd  the  consideration  given  in  reliance 
upon  the  truth  of  such  representations,  al- 
though the  grantee  may  have  had  prior  n«-v- 
tice  that  the  grantor  was  under  age,  an-i 
may  not  have  exercised  reasonable  care.  In- 
ternational Land  Co.  v.  Marshall.  19:  1056, 
98  Pac.  951,  —  Okla.  —. 

2.  An  infant  who,  in  conveying  prop- 
erty, fraudulently  represents  that  he  is  over 
twenty-one  years  of  age,  cannot,  while  in 
possession  of  the  property,  have  the  deinl 
canceled  in  equity  as  a  cloud  on  title,  al- 
though it  may  be  absolutely  void,  without 
offering  to  refund  the  consideration  ob- 
tained by  such  fraudulent  representation?, 
which,  in  view  of  his  appearance  and  size, 
were  believed  by  the  grantee.  International 
Land  Co.  v.  Marshall,  19:  1056,  98  Pac.  d51, 
—  Okla.  — . 

INFECTIOUS  DISEASES. 

Regulations   to   prevent   spread   of,   see 

Health. 
Liability  of  health  officers  for   acts   in 

abating  cause  of  disease,  see  Trial, 

5. 

INFORMATION. 

See  Indictment,  etc. 

INITIAL. 

Use  of,  instead  of  given  name  in  court 
proceedings,  see  Name. 

INJUNCTION. 

Jurisdiction  to  grant  injunction  to  pre- 
vent diversion  in  other  state  of  wa- 
ters of  stream,  see  Courts,  4. 

To  restrain  one  soiling  goodwill  of  the 
business  from  engaging  in  comp<»t- 
ing  business,  see  Goodwill.  3. 

Effect  of  inability  of  court  to  puni<ih 
for  contempt  in  disobeying  injunc- 
tion on  validity  of  decree,  see  Judg- 
ment, 6. 

Against  nuisance,  see  Nuisance,  2-5. 

Against  maintenance  of  public  school 
in  parochial  school  building,  see 
Schools. 

Mandatory  injunction. 

1.  The  court  will  not  grant  a  manda- 
tory injunction  to  compel  the  alteration  of  a 
completed  building  to  make  it  comply  with 
the  terms  of  a  contract  executed  before  it* 
construction,  for  the  lease  of  a  certain  floor 
space  therein.  Bromberg  v.  Eugenotto  Con- 
struction Co.  19:  J 175,  48  So.  60,  —  Ala.  — 
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Contract  rights. 

2.  Injunction  will  not  lie  to  prevent 
violation  of  a  contract  to  lease  a  certain 
floor  space  in  a  building  to  be  constructed 
after  the  construction  of  the  building  is 
completed  with  a  provision  for  less  floor 
space  than  called  for  by  the  contract.  Brom- 
berg  V.  Eugenotto  Construction  Co.  19:  1175, 
48  So.  60,  —  Ala.  — . 

Uesal  proceed  I nffs. 

3.  Equity  will  not  restrain  the  enforce- 
ment of  a  judgment  on  the  ground  that  it 
was  secured  by  perjury  unless  the  perjury 
is  established  beyond  all  reasonable  contro- 
versy by  evidence  clear,  convincing,  and  sat- 
isfactory. Boring  v.  Ott,  19:  1080,  119  N. 
W.  865,  —  Wis.  — .     . 

4.  Equity  will  enjoin  the  enforcement  of 
a  judgment  secured  by  perjury  where  .the 
judgment  debtor  used  diligence,  but  failed 
to  discover  the  perjury  in  time  to  be  avail- 
able at  the  trial,  or  to  secure  the  relief  pro- 
vided bv  statute  in  such  cases.  Boring  v. 
Ott,  19:^1080,  119  N.  W.  865,  —  Wis.  — .• 
l^pocodure;  parties. 

5.  Publishers  of  school  books  cannot  en- 
join discontinuance  in  a  particular  school  of 
the  books  published  by  them  because  the 
acliool  board  has  not  complied  with  the  pro- 
visions of  the  statute  in  making  the  change, 
where  they  have  no  contract  with  the  pa- 
trons of  such  school  to  furnish  it  with  their 
books.  Allyn  v.  Louisville  School  Board, 
19:  1003,  ns  S.  W.  206,  —  Ky.  — . 

(Annotated) 

6.  Upon  a  petition  t;o  enjoin  a  town 
from  carrying  out  an  illegal  contract  con- 
sisting of  the  satisfaction  without  consider- 
ation of  a  judgment  recovered  by  it,  which 
has  in  fact  been  done,  a  court  of  equity  may 
set  aside  the  satisfaction  and  restrain  the 
parties  from  carrying  out  the  agreement. 
Farnsworth  v.  Wilbur,  19:  320,  95  Pac.  642, 
49  Wash.  416. 

7.  A  judgment  enjoining  the  perform- 
ance of  a  contract  which  has  already  been 
performed  is  irregular.  Farnsworth  v.  Wil- 
bur, 19:  320,  95  Pac.  642,  49  Wash.  416. 

INSOLVENCY. 

Of  loan  association,  see  Building  and 
Loan   Associations. 

Effect  on  rights  of  policy  holder  of  in- 
solvency of  title  insurance  com- 
pany, see  Insurance,  19,  20. 

INSTRUCTIONS. 

^ee  Trial,  15-18. 

INSURABLE  INTEREST. 

See  Insurance,  4. 

INSURANCE. 

Admissibility  in  evidence  of  proofs  of 
death,  see  Evidence,  25. 

Agents. 

Right  of  state  to  reduce  compensation 
of   insurance   agent,    see    Constitu- 
tional Law,  4,  5;  Corporations.  1. 
1.  A  statute  limiting  the  amounts  which 
insurance  companies  may  expend  for  secur- 
19L.R.A.(N.S.) 


ing  new  business  does  not  apply  to  an  exist- 
ing long-term  contract  with  a  general  agent, 
so  as  to  reduce  the  amounts  to  be  paid  him 
under  his  contract.  Bos  well  v.  Security 
Mut.  L.  Ins.  Co.  19:  946,  86  N.  E.  532,  193 
N.  Y.  465.  (Annotated) 

2.  A  provision  in  a  contract  by  a  gener- 
al agent  of  an  insurance  company  placed  in 
charge  of  the  business  in  another  state,  that 
the  contract  is  subject  to  the  conditinn  that 
the  company  continue  to  be  legally  author- 
ized to  transact  business  in  said  district, 
does  not  make  the  provisions  of  the  contract 
as  to  compensation  subject  to  future  legis- 
lation of  the  state  where  the  company  is 
incorporated.  Boswell  v.  Security  Mut.  L. 
Ins.  Co.  19:946,  86  N.  E.  532,  193  N,  Y. 
465. 

3.  Changes  in  premium  rates  or  clauses 
in  present  forms  of  life-insurance  policies 
are  not  to  be  construed  as  new  forms,  with- 
in the  meaning  of  a  provision  in  an  agent's 
contract  that  the  commissions  specified  in 
the  contract  shall  not  apply  to  any  new 
forms  of  policies  hereafter  adopted.  15os- 
woU  V.  Srcuritv  Mut.  L.  Ins.  Co.  19:  946, 
86  N.  E.  532,  19.3  N.  Y.  465. 

Insurable  interest. 

4.  An  adult  son  has  an  insurable  inter- 
est in  the  life  of  his  mother  although  he  is 
not  dependent  upon  her  for  support  and  hi\s 
no  direct  pecuniary  interest  in  her  life. 
Woods  V.  Riner,  19:  233,  113  S.  W.  79,  — 
Ky.  — .  (Annotated) 
Validity  of  i>olicy. 

5.  That  a  son,  in  taking  insurance  on 
the  life  of  his  mother,  contracts  with  a  cous- 
in to  pay  a  portion  of  the  premiums  and 
share  in  the  proceeds  of  the  policy,  does  not 
invalidate  the  policy  so  far  as  the  rights  of 
the  son  are  concerned.  Woods  v.  Riner,  19: 
233,  113  S.  W.  79,  —  Ky.  — . 

Conditions ;      warranties ;      representa- 
tions. 

Truth  or  falsity  of  warranties  by  appli- 
cant for  insurance  as  question  for 
court,  see  Trial,  11. 

Materiality  of  statement  of  age  by  ap- 
plicant for  insurance,  see  Trial,  12. 

6.  The  appointment  of  a  receiver  and 
the  taking  of  actual  possession  by  him  in  a 
suit  to  take  possession  and  control  of  certain 
personal  property  prevents  recovery  of  loss 
sustained  under  a  fire  insurance  policy  on 
the  property,  which  provides  that,  if  any 
change  take  place  in  the  interest,  title,  or 
possession  of  the  property,  "whether  by  legal 
process  of  judgment,  or  otherwise,"  the 
policy  shall  be  wholly  void.  Bronson  v. 
New  York  F.  Ins.  Co.  19:  643,  63  S.  E.  283, 
—  W.  Va.  — .  (Annotated) 

7.  Courts  will  never  construe  a  state- 
ment by  an  applicant  for  insurance  as  a  war- 
ranty unless  the  language  of  the  policy  is  so 
clear  as  to  preclude  any  other  construction. 
Spence  v.  Central  Acci.  Ins.  Co.  19:88,  86  N. 
E.  104,  236  111.  444. 

8.  To  constitute  a  warranty  a  represen- 
tation by  an  applicant  for  insurance  must 
appear  in  the  contract  itself.    Spence  v.  Cen- 
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will  be  compelled  to  return  the  note,  which 
will  cancel  the  policy,  is  a  waiver  of  the 
forfeiture  for  nonpayment  of  the  note  when 
due;  and  the  insurer  cannot  thereafter  in- 
sist upon  the  forfeiture  upon  learning  that 
the  insured  was  in  a  dyuijr  condition  when 
the  notification  was  mailed.  Xew  England 
Mut.  L.  Ins.'  Co.  V.  Springgate,  19:  227,  112 
S.  W.  681,  —  Ky.  — . 
Risks  and  causes  of  loss  or  injury. 

16.  A  fire  burning  an  automobile  ori^- 
nates  witliin  the  vehicle,  within  the  mean- 
ing of  an  exception  of  fires  so  originating  in 
a  iK)licy  of  insurance  on  it,  where,  in  wuise- 
quence  of  the  machine's  running  into  a  ditch, 
gasolene  leaks  from  the  tank,  and  the  vapor 
penetrates  the  lamp  forming  the  headlijjht 
and  explodes,  causing  the  fire.  Preston  v. 
.Etna  Ins.  Co.  19:  133,  85  N.  E.  10()6,  193 
N.  Y.  142. 

17.  Recovery  for  loss  of  a  bam  by  bein«r 
knocked  down  by  lightning,  but  not  burne«i. 
cannot  be  had  under  a  policy  in  a  mutual 
company  insuring  against  loss  by  fire,  al- 
though the  custom  has  been  to  pay  s»uch 
losses  and  to  levy  assessments  therefor  on 
the  policy  holders,  since  such  payments 
were  merely  misappropriations  of  funds  by 
the  company.  Sleet  v.  Farmers*  Mut.  F.  Ins. 
Co.   19:421,   113   S.  W.  615,  —  Ky.  — . 

(Annotated! 

18.  Rupture  of  the  heart,  which  is  in  a 
state  of  fatty  degeneration,  by  affsisting  in 
carrying  a  door  weighing  86  pounds,  or  by 
filling  the  lungs  with  air  by  drawing  a  lon-j 
breath  after  putting  it  down,  causing  death, 
is  not  within  the  provisions  of  a  policy  in- 
suring against  death  from  bodily  injuriis 
sustained  through  external,  violent,  and  ac 
cidental  means.  Shanberg  v.  P'idelitv  &  C. 
Co.  19:  1206,  158  Fed.  1,  85  C.  C.  A.  343. 

(Annotated) 
Indemnity  insurance. 

19.  A  policy  holder  in  a  title  insurance 
company  which  has  been  judically  declan»d 
insolvent  is  not  entitled  to  the  return  of 
that  part  of  the  unearned  premium  upon  the 
winding  up  of  such  company's  afi'airs  which 
the  application  for  insurance  stipulated 
might  be  retained  by  the  company  for  its 
services  in  investigating  the  title"  insured. 
State  ex  rel.  Schaefer  v.  Minnesota  Titlo 
Ins.  &  T.  Co.  19:  639,  116  N.  W.  944,  104 
Minn.  447. 

20.  The  holder  of  a  policy  of  insurance 
issued  by  a  real  estate  title  insurance  com- 
pany is,  upon  a  cancelation  or  annulment  of 
the  policy  by  a  judicial  decree  declaring  the 
company  insolvent  and  appointing  a  receiver 
to  wind  up  its  affairs,  entitled  to  a  return  of 
a  proportionate  part  of  the  premium  paid 
therefor,  measured  by  the  time  elapsing  be- 
tween the  date  of  the  policy  and  the  date  on 
which  the  company  was  so  adjudged  insol- 
vent. State  ex  rel.  Schaefer  v.  Minnesiita 
Title  Ins.  &  T.  Co.  19;  639,  116  N.  \V.  944, 
104  Minn.  447.  (Annotated) 

15.  NonHralion  of  a  policy  holder  by  an  INTENT. 
insurer  after  his  premium  note  is  overdue  Evidence  to  show  intent  of  testator,  see 

that,   unless   the   note   is   pai^    at   once,   it  Evidence,  35. 
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tral  Acci.  Ins.  Co.  19:  88,  80  N.  E.  104,  233 
111.  444. 

0.  An  insurance  company  is  not  preclud- 
ed from  relying  on  breach  by  the  insured  of 
conditions  and  warranties  inserted  in  the 
policy  by  failure  to  attach  to  it  a  copy  of 
the  application,  which  is  not  referred  to  in 
the  policy,  although  they  are  similar « to 
those  contained  in  the  application,  under 
a  statute  providing  that  omission  to  at- 
tach a  copy  of  the  application  to  the  policy 
will  preclude  the  company  from  alleging  or 
proving  any  such  application  or  represen- 
tations, or  falsity  thereof  or  any  parts  there- 
of, in  an  action  on  the  policy,  but  permits 
the  insured  to  plead  or  prove  the  applica- 
tion or  representation  at  his  pleasure.  Kirk- 
pat  rick  V.  London  Guarantee?  &  Acci.  Co. 
19:  102,   115  N.   W.   1107,  —  Iowa,  ~. 

( Annotated ) 

10.  A  statement  in  an  accident  insurance 
policy  that,  in  consideration  of  the  warran- 
ties and  agreements  in  the  application,  the 
applicant  is  insured,  does  not  make  the  ap- 
plication a  part  of  the  contract,  so  as  to 
render  a  statement  in  it  as  to  the  age  of  the 
applicant  a  warranty.  Spence  v.  Central 
Acci.  Ins.  Co.  19:  88,  86  N.  E.  104,  236  111. 
444.  ( Annotated ) 

11.  Consultation  by  an  applicant  for  in- 
surance with  a  physician,  within  the  mean- 
ing of  a  question  in  the  application,  is 
shown  by  the  fact  that  her  husband  notified 
the  physician  that  she  was  indisposed  and 
asked  him  to  attend  her,  and  that,  upon  his 
arrival  at  the  house,  she  advised  him  of 
her  symptoms  and  received  aid  from  him. 
Beard  v.  Royal  Neighbors  of  America,  19: 
798,  99  Pac.  83,  —  Or.  — . 

12.  A  negative  answer  to  a  question  in 
an  application  for  insurance  the  answers  in 
which  are  made  warranties,  as  to  having 
had  la  grippe,  will  avoid  the  policy  where 
it  appears  that  the  applicant  had  had  such 
diaea.se,  although  it  was  a  very  light  attack 
and  may  have  had  nothing  to  do  with  his 
death.  Beard  v.  Royal  Neighbors  of  Ameri- 
ca, 19:  798,  99  Pac.  83,  —  Or.  — . 
Waiver  and  estoppel. 

See  also  infra,  18. 

13.  That  a  letter  from  an  insurer  waiving 
a  forfeiture  for  nonpayment  of  a  premium 
note  is  not  received  or  read  by  the  insured 
before  his  death  does  not  destroy  its  effect 
as  a  waiver.  New  England  Mut,  L.  Ins. 
Co.  V.  Springgate,  18:  227,  112  S.  W.  681, 
-  Ky.  -. 

14.  An  insurance  company  is  estopped  to 
deny  the  elToot  of  a  demand  by  its  general 
state  agent  for  payment  of  a  past-due  pre- 
mium note  as  a  waiver  of  the  forfeiture 
caused  by  such  nonpayment  although  the 
policy  provides  that  no  waiver  of  conditions 
shall  be  valid  unless  in  writing,  signed  by 
an  oflicer  of  the  company.  New  England 
Mut.  L.  Ins.  Co.  V.  Springgate,  19:  227,  112 
S.  W.  681,  —  Kv.  — . 
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IXTKTO^.ST. 

Liability  of  stockholders  for  interest  on 
corporate  debts,  see  Corporations, 
11-14. 

r>iity  of  assijnior  to  show  that  he  is  en- 
titled to  interest  on  funds  kept  by 
assignee  in  bank,  see  Evidence,  4. 

As  to  usury,  see  Usury. 

1.  Interest  may  be  added  to  the  amount 
of  recovery  on  a  bond,  although  the  total 
Riim  is  thereby  made  to  exceed  the  penalty 
of  the  bond.  American  Surety  Co.  v.  Pacific 
Surety  Co.  19: 83,  70  Atl.  584,  81  Conn. 
252.  (Annotated) 

2.  Demand  for  payment  of  deposits 
from  a  bank  which  stops  payment  and  the 
asnets  of  which  are  sequestered  by  the  court 
is  not  necessary  to  entitle  them  to  bear  in- 
terest from  the  time  of  such  stoppage. 
Flvnn  V.  American  Banking  &  T.  Co.  19: 
428,  69  Atl.  771,  —  Me.  — . 

3.  Interest  on  a  bond  to  indemnify  a 
surety  on  a  contractor's  bond  accrues  not 
from'^the  time  the  surety's  liability  accrues 
on  the  contractor's  default,  but  from  the 
time  the  duty  of  the  second  obligor  arises  to 
indemnify  the  first  one  for  loss  suffered  be- 
cause of  his  undertaking,  which,  in  case  he 
contests  liability  for  the  alleged  breach  of 
the  contractor's  duty,  is  at  the  time  judg- 
ment is  rendered  fixing  such  liability. 
American  Surety  Co.  v.  Pacific  Surety  Co. 
19:  83,  70  Atl.  684,  81  Conn.  262. 

INTERMEDIATE  ORDERS. 

Right  to  review  of,  see  Appeal  and  Er- 
ror, 8. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUOR. 

Appeal  in  action  to  contest  local-option 
election,  see  Appeal  and  Error,  1, 
2 ;  Constitutional  Law,  3 ;  Statutes, 
4. 

Bond  by  lessee  to  hold  lessor  harmless 
from  liability  for  unlawful  sale  of 
liquor  on  premises,  see  Bonds,  1. 

Who  may  maintain  writ  of  certiorari 
to  review  aecree  in  suit  to  enjoin 
liquor  nuisance,  see  Certiorari. 

Judicial  notice  of  intoxicating  character 
of  Manhattan  cocktail,  see  Evi- 
dence, 1. 

Effect  upon  lease  of  property  for  saloon 
of  passage  of  prohibitory  liquor 
laws,  see  Landlord  and  Tenant,  1,  3. 

Forfeiture  of  office  by  mayor  by  failure 
to  enforce  laws  against  sale  of,  see 
Officers,  2. 

INTOXICATION. 

See  Drunkenness/ 

JOINT  CREDITORS  AND  DEBTORS. 

1.  An  acknowledgment  by  the  plaintiff 
of  satisfaction  against  two  of  several  de- 
fendants who  are  sued  as  joint  wrongdoers 
will  not  release  the  others,  where  the  instru- 
19L.R.A.(N.S.) 


mcnt  offered  to  show  such  release  show? 
that  it  was  not  intended  to  have  such  effect. 
Edens  v.  Fletcher,  19:  6i8,  98  Pac.  784,  — 
Kan.  — . 

2.  Where  an  acknowledgment  of  satis- 
faction against  two  of  several  defendants 
who  are  sued  as  joint  wrongdoers  contains 
an  express  reservation  of  the  right  to  pro- 
ceed against  the  other  wrongdoers,  and  other 
expressions  in  the  instrument  are  not  incon- 
sistent with  the  retention  of  such  right,  the 
intention  of  the  parties  that  the  instrument 
should  not  operate  as  a  release  of  such  co- 
defendants  sufficiently  appears.  Edens  v. 
Fletcher,  19:  618,  98  Pac.  784,  —  Kan.  — . 

(Annotated) 

JOINT  TORT  FEASORS. 

See  Joint  Creditors  and  Debtors. 

JUDGES. 

Right  of  regular  judge  to  assume  juris- 
diction of  cause  begun  before  spe- 
cial judge,  see  Appeal  and  Error, 
26. 

1.  That  a  judge  is  an  active  partisan 
does  not  disqualify  him  to  try  a  contested 
election  one  of  the  parties  to  which  is  a 
member  of  his  political  party.  Fulton  v. 
Longshore,  19:  602,  46  So.  989,  —  Ala. — . 

(Annotated) 

2.  The  mere  fact  that  a  judge  expressed 
his  opinion  on  election  day  that  a  chal- 
lenged voter  had  a  right  to  vote  is  not  suffi- 
cient to  show  bias  sufficient  to  disqualify  him 
to  sit  in  a  contest  between  candidates  at 
such  election,  as  to  which  was  entitled  to 
the  office.  Fulton  v.  Longshore,  19:  602,  46 
So.  989,  —  Ala.  — . 

JUDGMENT. 

Right  to  complain  of  favorable  amend- 
ment of  judgment  pending  appeal, 
see  Appeal  and  Error,  12. 

Who  may  maintain  writ  of  certiorari 
to  review  decree  iji  suit  to  enjoin 
liquor  nuisance,  see  Certiorari. 

Injunction  against  enforcement  of  judg- 
ment secured  by  perjury,  see  In- 
junction, 3,  4. 

Irregularity  of  judgment  enjoining  per- 
formance of  contract  already  per- 
formed, see  Injunction,  7. 

New  trial  where  issues  submitted  are 
not  sufficient  to  support  judgment, 
see  New  Trial,  2., 

Satisfaction  by  town  council  of  judg- 
ment in  favor  of  town  upon  pay- 
ment of  costs,  see  Towns. 

Sufficiency  of  findings  to  support,  judg- 
ment, see  Trial,  20. 

Jurisdiction. 

1.  A  judgment  quieting  title  to  real  es- 
tate against  a  married  woman  is  valid  al- 
though she  was  sued  in  her  maiden  name, 
in  which  stood  the  title  to  the  property. — 
especially  where,  for  the  purposes  of  the 
marriage  contract,  she  had  changed  the 
form  of  her  Christian  name  so  that  there 
was  nothing  of  record  to  indicate  that  she 
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had  married  or  chanped  her  name.     Emery 
V.  Kipp,  19:  983,  97  Pap.  17,  —  Cal.  — . 

2.  A  judgment  tti  prrstonam  for  tempo- 
rary alimony  and  attorney's  fees  cannot  be 
lawfully  rendered  in  a  divorce  suit  brou5rht 
against  a  nonresident  husband  who  is  only 
constructively  served  by  publication,  and 
who  does  not  appear  in  the  case.  Hood  v. 
Hood,  19:  193,  61  S.  E.  471,  130  Ga.  610. 
Conclusiveness;   collateral  attack. 

3.  One  made  a  party  to  a  suit  by  sub- 
stituted service  of  process,  who,  after  judg- 
ment, appears  and  moves  to  set  aside  the 
judgment  for  lack  of  jurisdiction,  which 
motion  is  denied,  cannot  raise  such  question 
in  a  collateral  proceeding  to  quiet  title  to 
property  involved  in  that  suit.  Emery  v. 
Kipp.  19:  983,  97  Pac,  17,  —  Cal.  — . 

4.  A  judgment  discharging  a  subscriber 
to  the  stock  of  a  corporation  as  garnishee 
for  its  debt  upon  failure  of  the  plaintiff  to 
contest  his  answer  denying  indebtedness  is 
res  judicata  of  the  question  of  indebtedness 
in  a  subsequent  direct  proceeding  by  the 
creditor  against  him  to  apply  his  individu- 
al stock  subscription  to  the  payment  of  the 
corporate  indebtednes.  Roman  v.  Mont- 
gomery Iron  Works,  19:  604,  47  So.  136,  — 
Ala.  — .  ( Annotated ) 

5.  A  judgment  in  favor  of  defendant  in 
an  action  to  recover  the  contract  price  of 
light  furnished  a  municipal  corporation  is 
no  bar  to  a  subsequent  action  to  recover 
the  value  of  the  light  upon  quantum  meruit. 
Water,  Light,  &  Gas  Co.  v.  Hutchinson,  19: 
219,  160  Fed.  41,  —  C.  C.  A.  — . 
Foreigrn  Judgments. 

Imprisonment  for  disobedience  of  order 
to  pay  alimony  due  under  foreign 
decree,  see  Contempt. 

6.  The  fact  that  persons  against  whom 
an  injunction  has  been  granted  may  go  be- 
yond the  jurisdiction  of  the  court,  so  that 
it  cannot  reach  them  to  punish  them  for 
contempt  in  case  they  disobey  the  injunc- 
tion, does  not  avoid  the  decree,  since,  being 
entitled  to  full  faith  and  credit  in  every  oth- 
er state,  it  may  be  enforced  against  them 
wherever  they  are  found  and  may  be  served 
with  personal  process.  Taylor  v.  Hulett,  19: 
535,  07  Pac.  37,  —  Idaho,  — . 

7.  The  courts  of  one  state  may  enforce 
a  decree  of  another  state  for  alimony  pay- 
able in  instalments  where  no  power  to 
change  the  decree  is  reserved  by  the  court 
or  conferred  by  statute.  Maver  v.  Mayer, 
19:  245,  117  K  W.  890,  —  Mich.  — . 

8.  The  courts  of  one  state  may  not  en- 
force payment  of  arrears  under  a  decree  of 
another  state  directing  one  party  to  a  di- 
vorce suit  to  pay  the  other  a  certain  amount 
per  month  for  support  of  Xhe  children  where 
the  court  reserved  the  right  to  modify  the 
order  in  regard  to  the  children  at  any  time. 
Mayer  v.  Mayer,  19:  245,  117  N.  W.  890,  — 
Mich.  — . 

JUDICIAL  NOTICE. 

See  Evidence,  1, 
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JURY. 

Exception  to  charge  to,  see  Appeal  and 
Error,  9. 

Setting  aside  verdict  because  of  trett- 
ing  of  jurors,  see  Appeal  and  Er- 
ror. 27. 

View  by,  see  Evidence,  26,  27. 

New  trial  because  of  misconduct  of  ji^rr 
sent  to  view  locus  in  quo,  see  New 
Trial,  4. 

Questions  for,  see  Trial,  4-14. 

KNOWLEDGE. 

Of  purchaser  of  negotiable  paper,  we 
Bills  and  Notes,  6. 

LABORERS. 

Lien  on  crops  for  wages  of,  see  Lien. 

LACHES. 

See  Limitation  of  Actions,  1,  2. 

LANDLORD  AND  TENANT. 

Agreement  in  lease  for  arbitration  of 
differences,  see  Arbitration.  1. 

Bond  by  lessee  to  hold  lessor  harmless 
from  liability  for  unlawful  sale  f»f 
liquor  on  premises,  see  Bonds.  1. 

Imputed  negligence  of  landlord  to  ten- 
ant, see  Negligence,  15. 

1.  A  lease  for  years  of  property  to  be 
used  for  the  sale  of  intoxicating  liquor  i^ 
terminated  by  the  adoption,  during  the  terra, 
of  a  law  making  the  sale  of  liquor  ille^'al. 
Heart  v.  East  Tennessee  Brewing  Co.  19: 
964,  113  S.  W.  364,  —  Tenn.  — .  { Annotate^!) 

2.  A  landlord  does  not  comply  with  hi^ 
agreement  to  furnish  water  to  irrigate  tb»* 
crops  to  be  grown  on  the  land,  from  an  art*'- 
sian  well  on  the  property,  by  completing 
through  a  contractor  whose  contract  ante- 
dated the  lease  a  well  sufficient  to  furni-^h 
the  water,  if  the  contractor,  for  the  purp(w 
of  securing  his  compensation,  immediatply 
caps  and  locks  the  well  to  that  to  procure 
the  water  the  tenant  would  be  compcllrtl 
to  break  the  lock.  Smith  v.  Hicks,  19:  938, 
98  Pac.  138,  —  N.  M.  —. 

3.  The  enactment  during  the  term  of  a 
lease  of  a  hotel  including  a  barroom,  of  a 
law  prohibiting  the  sale  of  intoxicatintr  ^• 
quors,  does  not  entitle  the  lessee,  in  the 
absence  of  a  provision  therefor  in  the  cim- 
tract,  to  a  reduction  or  proportional  abatf 
ment  of  the  agreed  rental,  since  the  lessei- 
is  not  deprived  of  the  beneficial  use  of  th^ 
premises,  as  he  can  still  use  them  for  other 
purposes  not  prohibited  by  law  or  the  eon 
tract.  Lawrence  v.  White,  19:  966,  63  S.  E. 
631,  —  Ga,  — . 

LAST  CLEAR  CHANCE. 

Question  for  jury  /is  to  last  clear  ehance 
in  action  for  injury  to  railroad 
employee,  see  Trial,  9. 

LATERAL  SUPPORT. 

Right  of  tenant  to  recover  for  injury 
to,  see  Negligence,  15. 
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liAW    MERCHANT. 

Determining  law  merchant  of  other 
state,  see  Courts,  0. 

Flooding  of  land  by  construction  of,  see 
Eminent  Domain,  4;   Pleading,  12. 

IjEvy  and  seizure.. 

Levy  on  property  devised  to  person 
where  he  has  renounced  devise,  see 
Wills,  6. 

lilBKL  AND  SLANDER. 

1.  The  publication  by  a  newspaper  of  a 
report  of  a  meeting  of  a  private  corpora- 
tion, which  contains  libelous  statements 
made  by  stockholders  against  the  officers,  is 
not  privileged.  Kimball  v.  Post  Pub.  Co. 
xg:  862,  85  N.  E.  103,  199  Mass.  248. 

( Annotated ) 

2.  The  one  publishing  in  a  newspaper  a 
report  of  a  meeting  of  a  private  corporation 
and  of  a  bill  in  equity,  in  each  of  which 
the  same  libelous  matter  appears,  cannot 
avoid  liability  for  the  former  publication 
on  the  theory  that  the  latter  is  privileged, 
and  that  it  is  impossible  to  separate  the 
injury  done  by  one  publication  from  that 
done  by  the  other.  Kimball  v.  Post  Pub. 
Co.   19:  86a,  86  N.  E.  103,  199  Mass.  248. 

3.  The  publication  of  a  fair  report  of  a 
judicial  proceeding  without  malice  is  privi- 
leged if  the  court  has  acted  upon  the  bill 
so  far  as  to  make  a  special  order  that  de- 
fendant appear  and  show  cause  why  an  in- 
junction should  not  be  issued  against  him. 
"Kimball  v.  Post  Pub.  Co.  19:  862,  85  N.  E. 
103,  199  Mass.  248. 

LICENSE. 

Right  to  practise  dentistry  under  li-' 
cense  to  practise  medicine  and  sur- 
gery, see  Dentists. 

For  sale  of  goods,  see  Commerce,  7,  8; 
Evidence,  21. 

Discrimination  against  goods  made  in 
other  state,  see  Commerce,  7. 

Discrimination  against  nonresidents  in 
license  tax,  see  Constitutional  Law, 
2. 

Effect  of  failure  to  obtain  license  on 
validity  of  contracts,  see  Contracts, 
10. 

1.  A  parol  agreement  by  several  ad- 
joining landowners  to  erect  and  maintain 
telephone  poles  on  their  respective  lands, 
and  to  contribute  equally  to  the  expense  of 
stringing  wires  thereon,  and  of  operating  a 
telephone  line,  does  not  create  an  easement, 
but  is  merely  a  parol  license,  and  is  revoca- 
ble by  any  one  of  such  owners,  although,  in 
reliance  thereon,  the  poles  have  been  erected 
and  the  line  constructed.  Yeager  v.  Tun- 
ing. 19-  700,  86  N.  E.  657,  —  Ohio,  — . 

(Annotated) 

2.  An  ordinance  imposing  a  license  tax 
upon  "real-estate  agents"  will  be  strictly 
construed  in  a  civil  action  to  wlncli  the  city 
is  not  a  party,  where  a  breach  of  the  ordi- 
19L.R.A.(N.S.) 


nance  is  invoked  for  the  purpose  of  avoid- 
ing a  contract  between  the  parties  to  the 
action.  Manker  v.  Tough,  19:  675,  98  Pac. 
792,  —  Kan.  — . 

3.  A  state  cannot  impose  a  tax  on  the 
right  to  sell  to  users  and  consumers  by  sam- 
ple goods  shipped  into  the  state,  and  per- 
mit sales  of  such  goods  to  merchants  and 
persons  not  users  and  consiuners  without 
license.  State  v.  Bayer,  19:  297,  97  Pac. 
129,  —  Utah,  — . 

lilCENSEES. 

Person  on  railroad  track  as,  see  Rail- 
roads, 2. 

lilENS. 

Conversion  by  purchaser  of  crop  upon 
which  another  has  a  lien,  see  Tro- 
ver, 3. 

Equitable  lien,'see  Mortgage. 

A  woman  employed  in  ordinary 
housework  upon  a  farm,  and  who  assists  in 
cooking  meals  for  laborers  doing  the  farm 
work,  is  not  a  "farm  laborer"  within  the 
meaning  of  a  statute  giving  a  lien  upon 
crops  for  the  wages  of  farm  laborers,  since 
the  legislative  intent  was  to  secure  only 
those  persons  whose  work  is  directly  con- 
nected with  the  raising  of  the  crops.  Lowe 
V.  Abrahamson,  19:  1039,  119  N.  W.  241,  — 
N.  D.  — .  (Annotated) 

lilFE  TENANTS. 

The  conveyance  by  a  life  tenant,  in 
whom  the  reversion  in  fee  has  vested  ad 
heir,  of  the  life  estate  and  the  reversion, 
will  merge  the  life  estate  in  the  fee  and  cut 
ofT  contingent  remainders  limited  upon  the 
life  estate.  Bond  v.  Moore,  19:  540,  86  N.  E. 
386,  236  111.  576. 

lilGHTNING. 

Recovery  for  loss  caused  by,  on  insur- 
ance policy  against  loss  by  fire,  sec 
Insurance,   17. 

LIMITATION   OF  ACTIONS. 
Laches.  ^ 

Review  of  determination  as  to  effect  of 
laches,  see  Appeal  and  Error,  13. 

Laches  of  stockholders  in  complaining 
of  conduct  of  receiver,  see  Corpora- 
tions, 7. 

Effect  on  right  to  enjoin  maintenance  of 
house  of  ill  fame,  see  Nuisance,  6. 

1.  A  delay  for  four  years  before  de- 
manding a  right  to  share  in  a  purchase  of 
the  property  by  a  cotcnant  under  an  out- 
standing encumbrance,  and  until  the  prop- 
erty has  more  than  doubled  in  value,  is 
such  laches  that  equity,  will  refuse  to  en- 
force it  as  against  one  who  purchased  the 
property  for  value  from  the  purchasing  ten 
ant.  Stevenson  v.  Boyd,  19:  525,  96  Pa-. 
284,  153  Cal.  630.  (Annotated) 

2.  Taxpayers  of  a  school  district  who 
for  a  long  series  of  years,  permit  the  school 
moneys  to  be  expended  in  sectarian  instruc- 
tion  in  the  schools,  will  not  be  permitted 
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to  maintain  a  suit  to  compel  reimburse- 
mont  to  the  district  by  the  scliool  officers 
and  the  recipients,  of  the  money  bo  expend- 
ed. Dorner  v.  School  Diet.  No.  5,  19:  171, 
118  N.  W.  353,  —  Wis.  — .  (Annotated) 

When  statute  runs. 

3.  A  single  transaction  on  an  account 
which  has  been  dormant  less  than  the  statu- 
tory period,  consistinp:  of  the  debit  of  a 
smull  item  and  the  credit  of  the  amount  nec- 
essary to  cancel  it  a  short  time  afterwards, 
is  sufficient  to  bring  the  account  within  the 
operation  of  a  statute  providing  that  the 
cause  of  action  in  mutual  accounts  shall 
be  deemed  to  accrue  at  the  time  of  the  last 
item  proved  in  such  account.  Rogers  v. 
Davis,  19:  126,  69  Atl.  618,  103  Me.  405. 

( Annotated ) 

4.  The  statute  of  limitations  begins  to 
run  against  the  statutory  liability  of  stock- 
hoUlerH  for  debts  of  the  corporation  when  the 
creditors*  remedies  against  the  corporation, 
and  its  assets  have  been  exhausted.  Flynn 
V.  American  Banking  &  T.  Co.  19:  428,  09 
Atl.  771,  —  Me.  — . 

LIMITATION  OF  LIABILITY. 

For    loss    of    passenger's    baggage,    see 

Carriers,  20,  27,  28. 
For  mistake  in  unrept'ated  telegram,  see 

Telegraphs,  5,  6. 

LIVE  STOCK. 

Carriage  of,  see  Carriers,  25,  26. 

LOCAL  OPTION. 

See  Intoxicating  Liquors. 

LOST  PROPERTY. 

See  Treasure  Trove ;  Trover,  I. 


As  gist  of  action  for  maliciously  kill- 
ing dog,  sec  Animals,  1,  2. 

As  essential  ingredient  of  crime  of  ma- 
licious mischief,  see  Malicious  Mis- 
chief, 1,  3,  4. 

MALICIOUS  MISCHIEF. 

1.  Malice  is  an  essential  ingredient  of 
the  crime  of  malicious  mischief,  and  a  con- 
viction cannot  be  sustained  in  the  absence 
of  any  evidence  disclosing  such  malice. 
State  v.  Minor,  19:  273,  117  N.  W.  528,  ■— 
N.  D.  — . 

2.  "Maliciously,"  as  used  in  a  statute 
relating  to  the  crime  of  "malicious  mis- 
chief," while  implying  an  intent  to  vex  and 
annoy  the  owner  of  the  property  injured, 
must  be  given  a  restricted  meaning,  and  im- 
ports that  the  act  to  which  it  relates  must 
have  resulted  from  actual  ill-will  or  revenge. 
State  V.  Minor,  19:  273,  117  N.  W.  628,  —  N. 
D.  — .  (Annotated) 

3.  A  person  who  purchases  a  lot  upon 
which  a  building  of  another  stands,  under 
a  verbal  license  from  the  vendor,  in  the  hon- 
est belief  that  by  such  purchase  he  acquires 
tlip  building,  and  who,  after  learning  of  the 
claimed  ownership,  notifies  such  person  to 
19L.11.A.(N.S.) 


vacate,  and  when  this  is  not  done,  enter? 
the  building,  and  removes  ci»rtiin  prop-.Tty 
of  such  other  person  into  the  street,  and  tarn 
moves  the  building  to  anotlier  lot  owned  by 
him,  is  not,  by  reason  thereof,  guilty  of  ma- 
licious mischief,  as  in  such  case  there  is 
nothing  from  which  the  necessary  element  of 
malice  may  be  inferred.  State  v.  Minor, 
19:  273,  117  N.  W.  528,  —  N.  D.  — . 

4.  A  person  cannot  be  held  criminally 
liable  for  malicious  mischief  in  woundiuf; 
and  killing  dogs  while  chasing  and  worry- 
ing his  live  stock,  when  it  clearly  appears 
that  he  was  not  acquainted  with  the  owner 
of  the  dogs,  and  in  the  wounding  and  kill- 
ing was  not  actuated  by  malice  or  a  wan- 
ton or  reckless  spirit,  but  acted  solely 
through  a  desire  to  remove  the  dogs,  to  pre- 
vent, injury  to  his  property.  State  v. 
Churchill,  19:  835,  98  Pac.  853,  —  Idaho,  — . 

MANDAMUS. 

Mandamus  is  the  proper  remedy  to 
restore  a  party  to  the  possession  of  an  office 
from  which  he  has  been  illegally  removed. 
State  ex  rel.  Moyer  v.  Baldwin.  19:  49,  83 
N.  E.  907,  77  Ohio  St.  632.  (Annotated/ 

AfANDATORY  INJUNCTION. 

See  Injunction,  1. 

MANHATTAN  COCKTAIL. 

Judicial  notice  of  intoxicating  nature 
of,  see  Evidence,  1. 

MARRIAGE. 

Contract  to  support  woman  in  consid- 
eration of  release  of  promise  of 
marriage,  see  Contracts,  3,  11,  15. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Employee  riding  on  street  car  as  pas- 
senger, see  Carriers,  3. 

Liability  for  inducing  discharge  of  em- 
ployee, see  Case,  2. 

Regulation  of  hours  of  labor  of  railroad 
employees,  see  Commerce,  4,  5; 
Statutes  1. 

Embezzlement  by  servant,  see  Embezzle- 
ment. 

Admission  in  evidence  of  declarations  of 
minor  as  to  his  age  in  action 
against  employer  for  personal  in- 
juries, see  Evdence,  34. 

Liability  of  municipality  for  injury  to 
employee  by  negligent  operation  of 
bridge,  see  Municipal  Corporations, 
22. 

Wlien  relation  exists. 

Sufficiency  of  evidence  to  show  relation 
of  master  and  servant,  see  Evidence. 
51. 
Instruction  as  to*  when  relation  of  mas- 
ter and   8er\'ant  exists,  see  Trial, 
16. 
1.  A  boy  may  be  found  to  be  the  agent 
of  his  father  in  operating  the  latter's  auto- 
mobile, where  it  was  purchased  mainly  at 
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Ills  solicitation,  with  the  tinderstanding  that 
lie  was  to  learn  to  run  it  for  the  benefit  of 
•tlie  family,  if  at  the  time  in  question  he  was 
operating  the  car  under  the  instructions  of 
tlie  vendor.  Iliroux  v.  Baum,  19:  332,  118  N. 
\V.  633,  —  Wis.  — . 

2.  Neither  one  who  purchases  a  building 
to  be  torn  down  and  removed  from  the  prem- 
ises, and  who  is  a  suitable  person  for  the 
purpose,  nor  his  agents,  is  a  servant  of  the 
landowner,  so  as  to  render  him  liable  for 
tlieir  negligent  conduct  in  the  performance 
of  the  work.  Wilmot  v.  McPadden,  19: 
iioi,  65  Atl.  167,  70  Conn.  367. 
Blaster's  duty  gon orally. 

3.»A  master  cai.not  be  charged  with 
negligence  in  employing  a  minor  to  work 
on  dangerous  machinery  in  violation  of  the 
terms  of  a  statute  makin^T  it  a  misdemeanor 
to  do  so,  if,  in  the  exercise  of  proper  vigi- 
lance and  due  caution,  he  was  led  to  believe 
that  the  employee  was  above  the  statutory 
age.  Koester  v.  Rochester  Candy  Works,  19: 
783,  87  N.  E.  77,  —  N.  Y.  — . 

4.  One  about  to  employ  a  minor  cannot 
rely  alone  on  his  own  representation  or  that 
of  his  parents  as  to  his  age  in  order  to  ab- 
solve himself  from  liability  for  negligence  in 
case  the  employee  is  injured  in  his  serv- 
ice and  is  actually  of  such  an  age  that  the 
statute  makes  it  a  misdemeanor  to  employ 
him.  Koester  v.  Rochester  Candy  Works, 
19:  783,  87  N.  E.  77,  —  N.  Y.  — . 

Duty  to  warn  op  instruct. 
See  also  infra,  30. 

5.  A  master  is  not  negligent  in  failing 
to  warn  an  adult  employee  of  ordinary  intel- 
ligence, who  has  had  several  months'  ex- 
perience in  drilling  holes  for  blasting,  and 
in  actually  firing  the  blasts,  of  the  danger 
of  putting  powder  into  a  drill  hole  in  which 
the  dynamite  has  been  exploded,  before  the 
fire  from  the  fuse  and  wrappings  has  had 
time  to  bum  out.  Hardy  v.  Chicago,  R.  I. 
&  P.  R.  Co.  19:  997,  116  N.  W.  8,  —  Iowa,  — . 

(Annotated) 
Duty  as  to  place  and  appliances. 

As  to  assumption  of  risk  of  unsafe 
place  or  appliance,  see  infra,  18-22. 

Contributory  negligence  of  servant  in 
working  in  unsafe  place,  see  infra, 
24. 

Negligence  of  fellow  servants  rendering 
place  or  appliance  unsafe,  see  in- 
fra, 27,  28. 

Sufficiency  of  evidence  as  to  cause  of  in- 
jury  to  servant,  see   Evidence,  50. 

Presumption  of  negligence  in  case  of 
injury  to  railroad  employee,  see 
Evidence,    16. 

Sufficiency  of  evidence  to  show  negli- 
gence of  master  in  action  for  in- 
juries to  brakeman  by  derailment 
of  train,  see  Evidence,'  48,  40. 

Sufficiency  of  evidence  to  justify  finding 
that  pioper  insi)ection  by  employ- 
er would  have  diselosed  cause  of 
danger,  see  Evidence,  47,  50. 

Negligence  of  nn ster  as  question  for 
jury,  spc  Trial.  8. 

6.  An  employer  may  be  liable  for  an  in- 
19L.R.A.(N.S.) 


jury  to  his  employee  through  his  fall  into 
11  machine  by  stumbling  over  a  nail  pro- 
jecting from  the  floor  niuir  the  macliine, 
which  is  concealed  by  the  litter  on  th?  Iloor. 
Young  V.  Snell,  19:  242,  86  N.  E.  282,  200 
Mass.  242.  (Annotated) 

7.  The  duty  of  caring  for  the  safety  of 
a  place  w^iere  the  work  which  the  servants 
are  employed  to  do  necessarily  changes  the 
character  thereof  as  to  safety  as  the  work 
progresses  is  the  duty  of  the  servants  to 
whom  the  work  is  intrusted,  and  is  not  the 
duty  of  the  master.  Westinghouse,  C.  K.  <fe 
Co.  V.  Callaghan,  19:  361,  83  C.  C.  A.  609, 
155  Fed.  397.  (Annotated) 

8.  One  employed  to  assist  in  unloadinf^ 
a  cargo  of  coal  from  a  vessel  after  the  ap- 
paratus for  doing  the  work  is  set  up  has 
no  greater  rights  against  the  employer  with 
respect  to  the  safety  of  the  manner  in 
which  the  work  is  done  than  though  he  was 
employed  at  the  time  it  was  done.  Loud  v. 
Lane  &  Libby,  19:  680,  69  Atl.  270,  103  Mc. 
309. 

9.  The  common-law  doctrine  of  the  duty 
of  the  master  to  furnish  his  servant  with  a 
reasonably  safe  place  to  work,  which  can- 
not be  devolved  upon  a  fellow  servant  so  as 
to  relieve  the  master,  does  not  apply  in 
favor  of  a  member  of  a  gang  of  workmen 
whose  duty  it  was  to  enter  a  portion  of  a 
trench  in  course  of  construction  after  a 
blast  had  been  fired  by  a  preceding  gang, 
and  assist  in  removing  broken  stone,  who 
was  injured  by  the  fall  of  some  loose  earth 
from  the  sides  of  the  trench.  Citrone  v. 
O'Rourke  Engineering  Constr.  Co.  19:  340, 
80  N.  E.  1092,  188  N.  Y.  339.     (Annotated) 

10.  A  master  cannot  be  charged  with  lia- 
bility for  injuries  to  a  servant  from  the 
fall  of  an  overhanging  ledge,  a  changing  con- 
dition in  the  work  of  removing  a  bank  of 
earth  and  gravel,  upon  the  ground  that  he 
did  not  supply  the  foreman  with  explosives 
for  the  removal  of  ledges,  where  it  is  not 
shown  that  there  was  any  demand  for  ex- 
plosives, or  that  they  were  deemed  by  the 
foreman  to  be  necessary,  or  that  the  means 
at  hand  were  ineffectual  for  the  purpose. 
Russell  V.  Lehigh  Valley  R.  Co.  19:  344,  81 
N.  E.  122,  188  N.  Y.  344.  (Annotated) 

11.  The  common-law  doctrine  of  the 
duty  of  the  master  to  furnish  his  servant 
with  a  reasonably  safe  place  to  work,  which 
cannot  be  devolved  upon  a  fellow  servant  so 
as  to  relieve  the  master,  does  not  apply  in 
favor  of  an  employee  injured  while  engaged 
with  fellow  servants  under  a  competent 
foreman  in  a  detail  of  the  work  of  removing 
a  bank  of  earth  and  gravel,  by  the  fall  of 
an  overhanging  ledge,  which  was  the  condi- 
tion on  the  day  of  the  accident,  and  not  a 
condition  that  had  previously  existed.  Rus- 
sell V.  Lehigh  Valley  R.  Co.  19:  344,  81  N.  E. 
122,  188  X.  Y.  344. 

12.  An  employee  injured  by  slipping  up- 
on a  platform  used  as  a  passageway  in  go- 
ing to  and  from  his  work  cannot  hold  the 
master  liable  for  the  injury  if  the  slippery 
condition  was  caused  by  ice  formed  as  a 
necessary  result  of  trucking  done  over  the 
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platform  as  part  of  the  regular  work  of  tho 
establish  in  en  t,  or  through  the  negligence  of 
fellow  servants,  he  having  long  been  cogni- 
zant of  the  probability  of  ice  being  there  in 
freezing  weather.  Omaha  Packing  Co.  v. 
Sanduski,  19:  355,  155  Fed.  897,  84  C.  C.  A. 
89.  (Annotated) 

13.  The  rule  requiring  a  master  to  fur- 
nish a  safe  working  place  for  his  servant 
does  not  apply  to  a  place  at  which  railroad 
employees  are  engaged  in  clearing  the  tracks 
of  debris  from  a  landslide.  Maloney  v. 
Florence  &  C.  C.  R.  Co.  19:  348,  89  Pac.  649. 
39  Colo.  384.  (Annotated) 

14.  One  who  puts  his  servant  to  work  in 
a  ditch  is  bound,  when  he  takes  upon  him- 
self the  direction  and  control  of  the  work, 
to  see  that  the  place  is  reasonably  safe  when 
the  servant  enters  it,  and  is  kept  reasonably 
safe  so  long  as  the  servant  is  required  to 
stay  there.  Hilgar  v.  Walla  Walla,  19:  367, 
97  Pac.  498,  50  Wash.  470.  (Annotated) 

15.  A  servant  called  from  other  work  to 
assist  in  a  ditch,  upon  work  of  the  manner 
of  doing  which  the  master  assumes  direc- 
tion and  control,  is  not  bound  to  inquire 
into  the  safety  of  the  place  where  he  is  told 
to  stand  while  working,  llilgar  v.  Walla 
Walla,  19:  367,  97  Pac.  498,  50  Wash.  470. 

16.  A  telephone  wire  stretched  over  and 
across  the  track  of  a  railroad  company,  not 
sufliciently  high  to  permit  an  employee 
standing  on  the  top  of  a  freight  car  safely 
to  pass  thereunder,  does  not  constitute  a 
"defect  in  the  way  or  track,"  within  the 
meaning  of  the  Alabama  employers*  liabil- 
ity act  providing  that  an  employer  is  liable 
for  a  personal  injury  received  by  his  em- 
ployee where  the  injury  is  caused  by  any 
defect  in  the  ways,  works,  machinery,  or 
plant  connected  with  or  used  in  the  business 
of  the  employer,  where  there  is  nothing  to 
indicate  that  the  wire  is  not  a  mere  movable 
object,  temporarily  placed  too  near  the 
track.  Hubbard  v.  Central  of  Georgia  R.  Co. 
19:  738,  63  S.  E.  19,  —  Ga.  — .     (Annotated) 

17.  It  may  be  found  to  be  negligence  for 
a  street  car  company  to  fail  to  take  pre- 
cautions against  the  forgetting  or  misun- 
derstanding of  an  order  which  requires  a 
regular  car  to  await  the  arrival  of  a  special 
one  before  procet^ding  out  on  the  track, 
where  the  result  of  its  nonobservance  may 
be  death;  and  so,  where  the  custom  is  to 
notify  tlie  conductor  and  motorman  of  the 
regular  car  of  the  order,  and  to  post  it  on 
the  bulletin,  failure  to  comply  with  the  cus- 
tom may  be  found  to  be  negligence.  Fitz- 
gerald V.  Worcester  &  S.  Street  R.  Co.  19: 
339i  85  N.  E.  911,  200  Mass.  105. 

(Annotated) 
Assumption  of  risk. 
See  also  infra,  33. 

Assumption  of  risk  by  servant  of  dan- 
gers of  place  of  work,  see  Trial,  10. 

18.  A  workman  does  not  assume  the  risk 
of  injury  by  being  thrown  into  a  machine 
by  falling  over  a  nail  projecting  from  the 
floor,  where  it  is  habitually  covered  with 
litter  so  that  the  risk  from  it  is  not  ob- 
l'JL.K.A.(N.S.) 


vious.    Young  v.  Fncll,  19:  242,  86  N.  E.  2?«2, 
200  Mass.  242. 

19.  A  ser\-ant  sent  to  take  measurements 
underneath  a  bridge,  who,  before  going  be- 
neath it,  has  an  understanding  with  the 
bridge  tenders  that  the  bridge  ;.hall  not  be 
raised  without  a  signal  from  him,  doe«  not 
assume  the  risk  of  their  negligent  violation 
of  that  understanding.  Gathman  v.  Chi- 
cago, 19:  1178,  86  N.  E.  152.  236  111.  9. 

20.  The  rule  that  a  direction  by  the  mas- 
ter to  continue  the  use  of  a  defective  instru- 
ment or  tool,  coupled  with  a  promise  to  re- 
place it  with  one  not  defective,  relieves  the 
servant  from  the  doctrine  of  assumed  rij»k. 
if  injured  during  such  continued  use  and  be- 
cause of  the  defect.  d(H»s  not  apply  to  ca,<es 
of  ordinary  labor  with  a  tool  of  simple  con- 
struction, with  which  the  servant  is  entire- 
ly familiar,  and  which  he  understands,  and 
comprehends  as  fully  as  the  master.  Mdiill 
v.  Cleveland  &  S.  W.  Traction  Co.  19:  793, 
86  N.  E.  989.  —  Ohio,  — . 

21.  An  employee  whose  duties  require 
the  use  of  an  ordinary  stepladder,  who  dis- 
covers and  appreciates  that  the  stepladder 
furnished  is  dangerous  and  unlit  to  use, 
cannot  recover  from  the  master  for  injury 
sustained  while  using  such  ladder,  although 
he  had  notified  the  master  of  its  defective 
condition,  and  had  been  ordered  to  continue 
its  use  until  a  proper  one  could  be  furnished. 
McGill  V.  Cleveland  &  S.  W.  Traction  Co. 
19*  793,  86  N.  E.  989,  —  Ohio,  — . 

22.  A  miner  does  not,  by  continuing  his 
work  after  the  master  has  refused  to  com- 
ply with  its  statutory  duty  to  furnish  nec- 
essary props  to  make  the  room  in  which  he 
is  working  safe,  assume  the  risk  of  injury 
from  such  breach  of  duty.  Johnson  v.  !Mam- 
moth  Vein  Coal  Co.  19:^646,  114  S.  W.  722, 
—  Ark.  — .  (Annotated) 
Contributory  negligrence  of  servant. 

Evidence  in  action  by  railroad  employee 
for  injury,  see  Evidence,  43. 

Exclusion  of  evidence  of  custom  in  ac- 
tion for  injury  to  servant,  see 
Trial,  2. 

Question  for  jury  as  to  last  clear  chance 
in  action  for  injury  to  railroad  em- 
ployee, see  Trial,  9. 

23.  A  workman  is  not  negligent  per  se 
in  walking  toward  a  machine  in  motion 
without  sweeping  the  litter  from  the  floor 
to  ascertain  if  it  contains  projections  which 
may  cause  him  to  stumble  and  fall  into  the 
machine.  Young  v.  Snell,  19:  242,  86  N.  E. 
282,  200  Mass.  242. 

24.  It  is  not  negligence  per  sc  for  a  min- 
er, knowing  that  a  portion  of  his  room  is  in 
need  of  props  which  the  master  refuses  to 
furnish,  to  continue  to  work  in  another  por- 
tion, the  roof  of  which  he  has  tested,  where 
the  fall  of  the  unprotected  portion  of  the 
roof  may  affect  the  portion  in  which  he  is 
working,  or  may  not.  Johnson  v.  Mammoth 
Vein  Coal  Co.  19:  646,  114  S.  W.  722,  —  Ark. 

25.  An  experienced  freight  conductor  is 
negligent   in   walking  along   a   track   in  a 
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vard,  on  which  is  momentarily  expected  a 
passenger  train,  to  check  the  cars  of  his 
train,  which  he  can  do  as  conveniently  aft- 
<»r  the  passenger  train  arrives,  with  his 
l>ack  to  the  expected  train,  and  without 
paying  any  attention  to  its  approach,  at  a 
time  when  switch  engines  are  at  work,  the 
noise  of  which  will  obscure,  more  or  less,  the 
Ki^nals  and  noise  of  the  passenger  train. 
Xeary  v.  Northern  P.  R.  Co.  19:  446,  97  Pac. 
1M4,  37  Mont.  461. 

26.  A  freight  conductor  cannot  justify  or 
excuse  his  negligence  in  walking  along  a 
track  on  which  a  train  is  momentarily  ex- 
pected, to  check  his  train,  by  showing  that 
the  company  passively  acquiesced  in  the  use 
of  tracks  for  that  purpose.  Nearv  v.  North- 
ern P.  R.  Co.  19:  446,  97  Pac.  944,  37  Mont. 
461. 

I'^ellow  servants. 

See  also  supra,  12. 

27.  An  accident  to  an  employee  who 
stumbles  over  a  nail  projecting  from  the 
floor  and  falls  into  a  machine  cannot  be 
said  to  have  been  caused  by  the  negligence 
of  a  fellow  servant  in  failing  to  remove 
the  litter  from  the  floor,  where  there  is 
nothing  to  show  that  he  had  neglected  to 
remove  it  when  his  duty  required  him  to 
<lo  so.  Young  V.  Snell,  19":  242,  86  N.  E.  282, 
200  Mass.  242. 

28.  One  engaged  in  discharging  coal  from 
vessels,  who  provides  suitable  apparatus 
for  the  work,  is  not  responsible  to  an  em- 
ployee for  the  manner  in  which  it  is  set 
up  by  the  men  employed  in  doing  the  work; 
and  therefore  he  is  not  liable  for  injury  to 
an  employee  caused  by  the  fall  of  the  ap- 
paratus because  it  was  fastened  to  a  de- 
cayed cleat  on  the  mast  of  ('• '  vessel,  with- 
out stays  to  prevent  its  falling  if  the  fas- 
tenings should  give  wav.  Loud  v.  I^^ne  & 
Libby,  19:  680,  69  Atl.  270,  103  Me.  309. 

29.  One  who  enters  the  employment  of 
another  thereby  assumes  the  risk  of  the 
negligence*  of  his  fellow  servants  in  the  per- 
formance of  all  acts  which  they  do  while 
they  are  not  discharging  a  positive  duty  of 
the  master.  Westinghouse,  C.  K.  &  Co.  v. 
Callnghan.  19:  361,  83  C.  C.  A.  669,  155  Fed. 
397. 

30.  Where  the  method  adopted  by  a  sail 
compr.ny  for  carrying  on  its  business  in- 
volves the  occasional  dislodging  of  masses 
(if  salt,  thereby  covering  the  lloor  of  a  room 
with  fragments  moving  with  such  force  as 
to  exprse  to  danger  employees  who  are  there 
in  the  discharge  of  their  duties,  and  the  only 
ade(|uate  way  to  protect  them  from  such 
danijrr  is  to  warn  them  just  before  such  dis- 
lodgrnent,  the  giving  of  such  warning  is  a 
nondelegable  duty  of  the  employer,  and  its 
omission  imposes  a  liability  for  any  conse- 
(luent  injury  to  an  employee,  regardless  of 
any  question  of  coservice.  Brice-Nash  v. 
Barton  Salt  Co.  19:  749,  98  Pac.  768,  —  Kan. 

31.  The  forgetting  by  a  conductor  of  a 
street  car  of  a  verbal  order  to  await  the 
arrival  of  a  special  car  before  taking  his 
19L.R.A.(N.S.) 


car  out  on  the  track  is  not  such  an  imme- 
diate and  sole  cause  of  an  injury  resulting 
from  a  collision  of  the  two  cars  as  to  re- 
lieve the  company  from  liability  for  the 
death  of  the  motorman  on  the  special  car 
because  of  its  negligence  in  failing  to  notify 
the  motorman  of  the  other  car  of  the  order, 
and  post  it  on  the  bulletin  according  to  cus- 
tom. Fitzgerald  v.  Worcester  &  S.  Street 
R.  Co.  19:  239,  86  N.  E.  911,  200  Mass.  106. 
Who  are  fellow  serVants. 

Sufficiency  of  evidence  to  show  division 
of   master's   business   into  distinct 
departments,  see  Evidence,  46. 
Question  for  jury  as  to  who  are  fellow 
servants,  see  Trial,  6. 
•  See  also  infra,  34-36. 

32.  All  who  enter  the  employment  of  a 
common  master  to  accomplish  a  common 
undertaking  are  prima  facie  fellow  servants, 
although  their  grades  of  service  are  differ- 
ent, and  some  direct  and  supervise  the  men 
subject  to  their  command  and  their  work, 
while  others  perform  the  labor.  Westing- 
house.  C.  K.  &  Co.  v.  Callaghan,  19:  361,  83 
C.  C.  A.  669,  155  Fed.  397. 

Vice  principal. 

33.  A  servant  assumes  the  risk  of  the 
negligence  of  his  superior  fellow  servant  in 
the  direction  of  the  men  and  the  work  to  the 
same  extent  that  he  assumes  the  risk  of  the 
negligence  of  the  fellow  laborer  by  his  side, 
who  is  engaged  in  performing  the  work. 
Westinghouse,  C.  K.  &  Co.  v.  Callaghan,  19: 
361,  83  C.  C.  A.  669,  1.55  Fed.  397. 

34.  A  foreman  employed  under  a  super- 
intendent who  was  under  a  manager  in  dis- 
mantling heavy  machinery,  for  which  pur- 
pose and  at  his  direction  a  heavy  wooden 
frame  had  been  erected  and  temeporarily  fas- 
tened in  place  with  guy  ropes,  is  a  fellow 
servant,  and  not  a  vice  principal,  as  regards 
a  common  laborer  whom  he  had  directed  to 
go  upon  the  frame,  and  who  was  injured  by 
the  falling  thereof,  caused  by  the  foreman 
untying  one  of  the  temporary  guy  ropes 
so  that  they  could  use  it  at  another  place 
as  a  permanent  one,  as  the  act  of  the  fore- 
man in  untying  the  rope  was  the  act  of  a 
servant  in  common  employment  with  the  in- 
jured servant,  and  is  tljerefore  one  for  which 
the  master  is  not  liable.  Westinghouse,  C. 
K.  &  Co.  v.  Callaghan,  19:  361,  83  C.  C.  A. 
669,   155  Fed.  397. 

35.  Representations  of  the  foreman  in 
charge  of  a  section  of  railroad  on  which  a 
landslide  occurs,  to  the  foremen  of  other 
sections  who  have  brought  their  crews  to 
help  clear  the  tracks,  that  he  examined  the 
place  before  dark  and  it  was  safe,  are  those 
of  a  fellow  servant  of  the  men  engaged  in 
the  common  enterprise;  and  the  master  is 
not  responsible  for  their  inaccuracy.  Ma- 
lonev  V.  Florence  &  C.  C.  R.  Co.  19:  348, 
89  Pac.  649,  39  Colo.  384. 

36.  A  car  despatcher  to  whom  is  confided 
the  management  of  cars  on  a  street  rail- 
way is  an  employee  intrusted  with  and  ex- 
ercising superintendence,  and  whose  sole  and 
principal  duty  is  that  of  superintendence, 
within  the  meaning  of  a  statute  rendering 
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the  employer  responsiblo  for  the  negligence 
of  such  person.     Fitzgi*rald  v.  Worcester  & 
S.  Street  R.  Co.  19:  239,  85  N.  E.  911,  200 
Mass.  105. 
liiabllity' to  third  person. 

As   to  liability   ot   carrier   for  acts   of 
servant,  see  Carriers. 

37.  An  automobile  which  has  been  pur- 
chased with  the  understanding  that  the  son 
of  the  purchaser  shall  be  taught  to  operate 
it  may  be  found  to  be  in  possession  of  the 
son  as  agent  of  the  purchaser  while  the  in- 
structions are  being  given,  and  not  in  that 
of  the  vendor  as  an  independent  contractor. 
Hiroux  V.  Baum,  19:  33a,  118  N.  W.  533,  — 
Wis.  — . 

38.  A  municipal  corporation  is  liable  for 
the  negligent  operation  of  a  bridge  by  per- 
sons employed  with  its  knowledge  by  its 
duly  appointed  bridge  tender  to  do  the  ac- 
tual work  required  in  the  operation  of  the 
bridge,  although  they  ftre  not  in  the  actual 
employment  of  the  city.  Gatham  v.  Chica- 
go, 19:  1178,  86  y.  E.  132,  236  111.  9. 

39.  To  render  a  master  liable  for  the 
negligence  of  a  servant,  the  negligent  act 
must  be  done  for  the  purpose  of  executing 
the  master's  orders,  and  in  doing  his  work, 
and  while  actually  engaged  in  serving  the 
master;  and  it  is  not  enough  to  say  that 
the  injuries  complained  of  would  not  have 
iKJcn  inflicted  without  the  facilities  afforded 
by  the  servant's  relations  to  his  master. 
Doran  v.  Thomsen  (N.  J.  Err.  &  App.)  19: 
335,  71  Atl.  296,  —  N.  J.  — . 

40.  A  master  is  not  liable  for  injury  sus- 
tained by  a  third  person  who  is  kicked  by 
a  horse  while  such  horse,  which  is  owned  by 
his  servant,  who  has  hired  it  to  another  em- 
ployee of  such  master,  to  be  used  in  connec- 
tion with  such  employment,  is  negligently 
being  led  through  a  street,  since  the  horse 
was  not  at  the  time  being  used  in  the  mas- 
ter's business,  or  in  attempted  furtherance 
thereof,  but  in  the  business  of  the  servant 
who  so  hired  the  horse  to  his  coemployee. 
Kwiechen  v.  Holmes  &  llallowell  Co.  19:  255, 
118  N.  W.  608,  —  Minn.  — . 

41.  A  master  is  responsible  for  the  torts 
of  his  servant,  done  in  the  course  of  his 
employment  with  a  view  to  the  furtherance 
of  his  masters  business,  and  not  for  a  pur- 
pose personal  to  himself,  whether  the  same 
be  done  wilfully,  but  within  the  scope  of 
his  agency,  or  in  excess  of  his  authority,  or 
contrary  to  the  express  instructions  of  his 
master.  Kwiechen  v.  Holmes  &  Hallowell 
Co.  19:  255,  118  N.  W.  668,  —  Minn.  — . 

42.  Whether  or  not  a  landowner  used  due 
and  pioper  care  in  selecting  one  to  whom  to 
sell  a  building  to  be  removed  from  his  land 
is  immaterial  if  the  person  is  found  to  have 
l)een  competent  in  fact.  Wilmot  v.  McPad- 
den,  19:  iioi,  65  Atl.  157,  79  Conn.  367. 


which  should  have  been  done.     McT-.eod  v. 
Despain,  19:  276,  90  Pac.  492,  49  Or.  536. 

3.  Fraud  vitiates  everything.  Boring  v. 
Ott,  19:  1080,  119  N.  W.  865,  —  Wis.  — . 

4.  He  that  hath  committed  iniquity 
shall  not  have  equity.  International  I-and 
Co.  V.  Marshall,  19:  1056,  98  Pac.  951.  — 
Okla.  — . 

5.  Qui  facit  per  alium  facit  per  se. 
Doran  v.  Thomsen  (N.  J.  Err.  &  App.)  19: 
335,  71  Atl.  296,  —  N.  J.  — . 

6.  Res  ipsa  loquitur.  Henson  v.  Lehmli 
Valley  R.  Co.  19:  79©,  87  N.  E.  85,  —  N.  ^. 


MAXIMS. 

1.  Caveat  emptor.  Tomlinson  v.  Ar- 
mour &  Co.  (N.  J.  Err.  &  App.)  19:  923,  70 
Atl.  314,  75  N.  J.  748. 

2.  Equity  looks  upon  that  as  done 
19L.R.A.(N.S.) 


7.  Respondeat  superior.  McCSill  v. 
Cleveland  &  S.  W.  Traction  Co.  19:  793.  ^> 
N.  E.  989,  —  Ohio,  — ;  Wilmot  v.  ilel  a«l- 
den,  19:  IIOI,  65  Atl.  157,  79  C^nn.  367. 

8.  Sic  utere  tuo  ut  alienum  non  Ijpdas. 
Terrell  v.  Wright,  19:  I74»  112  S.  W.  211.  s: 
Ark.  213;  Graham  v.  Tucker,  19:  53i»  ^i  ^o- 
563  —  Fla.  — ;  Briscoe  v.  Henderson  Liglit- 
ing'&  P.  Co.  19:  11:6,  62  S.  E.  600,  148  N.  C. 
396 ;  Thompson  v.  Baltimore  &  O.  R.  Co.  19: 
1162,  67  Atl.  768,  218  Pa.  444. 

9.  So  use  vour  own  property  as  not  to 
injure  the  righ  s  of  another.  Briscoe  v. 
Henderson  Lighting  &  P.  Co.  19:  11 16,  62  S. 
E.  600,  148  N.  C.  396. 

10.  There  is  no  wrong  without  a  remedy. 
Boring  v.  Ott,  19:  1080,  119  N.  W.  865,  - 
Wis.  — . 

11.  Ubi  jus  ibi  remedium.  Beaulieu  v. 
Great  Northern  R.  Co.  19:  564t  H*^  ^-  ^^'• 
353,  103  Minn.  47. 

12.  Unusual  clauses  always  excite  sus- 
picion. France  v.  Munro,  19:  39i»  ^^  N.  W. 
577,  —  Iowa,  — . 

MAYOR.  ,.         ^ 

Power  of,  to  remove  police  omcer,  see 

Officers,  1. 
Forfeiture  of  office  by,  see  Officers,  2. 

MECHAXICS'  lilEN.  .     .  ._*     r 

Effect  of  nonestablishmcnt  of  right  ot 
subcontractor  to  lien  on  jurisilic 
tion  to  render  personal  dccn-* 
against  contractor,  see  Equity,  4. 

MENTAIi  ANGUISH. 

As  element  of  damages,  see  Damages.  8- 
16. 

What  evidence  admissible  to  show,  sie 
Evidence,  37. 

Resulting  from  fright  caused  by  assault 
on  other  person,  see  Fright. 

Suffidency  of  complaint  to  entitle  (»ne 
to  recovery  of  damages  for,  see 
Pleading,  14. 

Sufficiency  of  findings  to  support  judg- 
ment for  mental  anguish  because  of 
nondelivery  of  telegram,  see  Trial, 
20. 

MERGER.  .     ^ 

Effect  of  merger  of  life  estate  m  fee  on 
contingent     remainders,     see    Life 
.   Tenants. 
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J^INES. 

Taxation  of  oil  and  gas  lease,  'see 
Taxes,  1-3,  7. 

IViilNORS. 

See  Infants. 

IVIISTAKK. 

In  telegram,  see  Telegraphs,  1,  2,  6,  6. 

»tONEY. 

Exemption  of.  from  taxation,  see  Stat- 
utes, 2;  Taxes,  4. 

UtONOPOIiY  AND  COMBINATIONS. 

Right  of  railroad  company  to  give  one 
hackman  monopoly,  see  Carriers. 
33. 

Right  to  compel  payment  for  goods  pur- 
chased in  accordance  with  monopo- 
listic agreement,  see  Contracts,  13. 

Right  to  monopoly  of  words  used  as 
tradi*  name,  see  Trade  Name. 

Right  of  city  to  grant  exclusive  privi- 
lege for  furnishing  water  to  city 
and  its  inhabitants,  see  Waters,  3. 

A  contract  by  all  the  manufacturers 
of  a  necessary  household  commodity,  for 
the  creation  of  a  corporation  to  sell  their  en- 
tire product  at  fixed  prices,  in  which  they 
shall  be  sole  stockholders  in  proportion  to 
their  output  immediately  before  its  forma- 
tion, which  prevents  increase  of  output  by 
any  stock li older  and  requires  makers  of  the 
machinery  usod  by  them*,  and  the  jobbers  of 
their  product,  ]Rrho  are  located  in  every  state, 
to  become  parties  to  the  agreement,  so  as  to 
prevent  all  competition  in  the  business,  vio- 
lates the  ant i- trust  act  of  Congress.  Con- 
tinental Wall  Paper  Co.  v.  Lewis  Voight  & 
Sons  Co.  ig:  143,  148  .Fed.  939,  78  C.  C.  A. 
567. 

MORTGAGE. 

To  loan  association,  see  Building  and 
Loan   Associations. 

Agreement  to  hold  mortgage  and  col- 
lect rents  and  payments  and  make 
application  thereof,  see  Contracts, 
8. 

Right  of  heir  of  mortgagor  to  secure 
title  through  foreclosure  sale,  see 
Cotenancy. 

Surplus  from  foreclosure  sale  of  dece- 
dent's real  estate  as  personalty, 
siH'  K(|ui table  Conversion. 

E8t()j)])el  to  treat  note  as  existing  for 
purpose  of  upholding  mortgage  and 
repudiate  it  for  other  purposes,  see 
Estoppel. 

Admissibility  of  entries  in  trustee's  ac- 
count showing  payments  on  mort- 
gage indebtedness  due  beneficiaries, 
see  Evidence,  24. 

Guaranty  of  principle  and  interest  by 
one  selling  mortgages,  see  (4uaran- 
ty,  4. 

Duty  of  mortgagor  to  see  that  payments 
arc    properly    applied    by    trustee 
holding  mortgage,  see  Payment. 
i9LJl.A.(N.S.) 


Payments  by  mortgagor  to  trustee  ap- 
pointed to  hold  mortgage  and  note 
secured  thereby,  see  Principal  and 
Agent,  2,  3.       * 

See  also  Chattel  Mortgage. 

Placing  in  another's  hands  a  deed  to 
real  estate  together  with  a  written  memoran- 
dum stating  that  the  property  is  pledged  to 
secure  the  one  in  whose  hands  it  is  placed 
against  loss  from  becoming  a  surety  for  the 
owner  will  create  an  equitable  lien  on  the 
property,  enforceable  against  the  owner's 
assignee  for  creditors.  Re  Snyder,  19:  ao6, 
114  N.  W.  615,  138  Iowa,  553.     (Annotated) 

MOTIVE. 

Effect  of  motive  in  applying  for  writ 
of  certiorari  to  review  decree  in 
suit  to  enjoin  liquor  nuisance,  see 
Certiorari,  3. 

MUNICIPAL  CORPORATIONS. 

Bonds  of,  see  Bonds,  2-4. 

Action  for  electric  light  furnished  to 
city,  see  Election  of  Remedies. 

Judgment  in  favor  of  any  action  of 
company  for  price  of  electric  light 
as  bar  to  action  on  quatUum  meru- 
it, see  Judgment,  5. 

Right  of  public-service  corporation  to 
exercise  privileges  and  franchise 
within  grant  of  municipality,  see 
.         Public-Service  Corporations,  1. 

Power  of  mayor  to  remove  police  oflS- 
cers,  see  Officers,  1. 

Forfeiture  of  mayor,  see  Officers,  2. 

As  to  towns,  see  Towns. 

Powers  generally. 

1.  If  reasonable  doubt  exists  as  to  a 
particular  power  of  a  municipality  under  a 
grant  of  general  power  by  a  legislature,  it 
should  be  resolved  against  the  city;  but, 
when  the  particular  power  is  clearly  con- 
ferred or  is  fairly  included  or  inferable  from 
other  powers  expressly  conferred,  and  is  con- 
sistent with  the  purposes  of  the  municipality 
and  the  powers  expressly  conferred,  the  ex- 
istence of  the  power  should  be  resolved  in 
favor  of  the  city,  so  as  to  enable  it  to  jkt- 
form  its  proper  functions  of  government. 
State  ex  rel.  Ellis  v.  Tampa  Waterworks  Co. 
19:  183,  47  So.  358,  —  Fla,  — . 

2.  A  general  grant  of  power  to  a  munic- 
ipality by  intendment  includes  all  the  pow- 
ers fairly  within  the  terms  of  the  grant  that 
are  essential  to  the  purposes  of  the  munici- 
pality; but  such  implied  power  must  not 
conflict  with  any  expressly  conferred  power, 
as  the  law  does  not  expressly  grant  certain 
powers  and  impliedly  grant  other  powers  to 
conflict  therewith.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 

—  Fla.  — . 

3.  General  powers  given  a  municipal 
corporation  by  a  legislature  are  necessarily 
intended  to  confer  other  powers  than  those 
si)ecifically  enumerated,  because  of  the  dif- 
ficulty of  making  specific  enumerations  of 
all  such  powers.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 

—  Fla.  —. 
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4.  Municipalities  are  subordinate  pov- 
rrnmental  entities,  and  can  exercise  only 
such  powers  as  are  legally  conferred  by  ex- 
press provisions  of  law,  or  such  as  are,  by 
fair  implication  and  intendment,  properly 
incident  to,  or  included  in,  the  powers  ex- 
pressly conferred,  for  the  purpose  of  carry- 
ing out  and  accomplishing  the  object  of  th? 
municipality,  fcjtate  ex  rel.  Ellis  v.  Tampa 
Waterworks  Co.  19:  183,  47  So.  358,  —  Fla. 

5.  All  doubts  as  to  the  propriety  of  the 
nirnna  used  in  the  exercise  of  an  undoubted 
niunicipal  power  should  be  resolved  in  favor 
of  the  municipality  where  there  is  no  abuse 
of  power  or  discretion.  State  ex  rel.  El- 
lis V.  Tampa  Waterworks  Co.  ig:  183,  47  So. 
358,  —  Fla..  — . 

6.  A  municipal  corporation  has  a  dis- 
cretion in  the  choice  of  means  and  methods 
for  exercising  the  powers  given  it  for  gov- 
ernmental or  public  purposes  unless  express- 
ly or  impliedly  restrained  by  statute,  and 
the  usual  limitations  upon  the  actions  of 
municipalities  within  their  legal  powers 
are  good  faith  and  reasonableness,  not  wis- 
dom or  perfection.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 

—  Fla.  — . 

7.  The  powers,  duties,  and  liabilities  of 
municipal  corporations  created  by  legisla- 
ture as  proper  and  convenient  agencies  in 
the  work  of  government,  in  so  far  as  they  re- 
late to  governmental  matters,  are  subject 
to  legislative  regulation  and  control.  Shigley 
V.  Waseca,  19:  689,  118  N.  W.  259,  —  Minn. 

Ordinances. 

Evidence  of  ordinance  forbidding  water 
to  be  discharged  on  sidewalk,  on 
question  of  negligence  of  property 
owner  in  casting  water  on  walk, 
see  Evidence,  39. 

Construction  of  ordinance  imposing  li- 
cen.se  to  tax,  see  License.  2. 

8.  It  cannot  he  said  that  a  municipal 
ordinance  contract  containing  invalid  pro- 
visions for  the  furnishing  of  water  to  a  city 
would  not  have  been  passed  without  the  in- 
valid portions,  or  that  an  elimination  of 
such  portions  would  cause  results  not  in- 
tended by  the  ordinance,  where  the  expressed 
purpose  thereof  was  to  provide  water  for  the 
city  and  its  inhabitants,  and  that  can  be  ac- 
complished by  its  valid  portions.  State  ex 
rel.  Ellis  v.  Tampa  W'aterworks  Co.  19:  183, 
47  So.  358,  —  Fla.  — . 

■9.  A  city  ordinance  containing  provi- 
sions sufficient  of  themselves  to  accomplish 
an  expressed  lawful  purpose  is  not  rendered 
void  in  toto  by  the  fact  that  it  also  contains 
separable  illegal  or  improper  provisions, 
when  the  elimination  of  the  illegal  portions 
will  not  cause  results  not  intended,  or  affect 
the  integrity  of  the  remaining  portions  for 
the  purposes  expressed.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 

—  Fla.  — . 

10.  Statutory  authority  to  a  municipal 
corporation  to  require  railroad  companies 
19L.R.A.(N.S.) 


operating  roads  across  its  streets  to  light 
the  crossings  at  night,  provided  that  it  shall 
have  no  authority  to  require  the  railroad 
to  maintain  any  different  kind  of  light  afc 
the  crossing  from  that  maintained  by  the 
municipalit}^  at  street  crossings,  refers  simp- 
ly to  the  kind  of  light,  and  does  not  compel 
the  requirement  of  a  light  of  the  strength 
of  those  maintained  at  street  crossings  if 
one  of  less  power  will  properly  light  the 
crossing.  Chicago,  I.  &  L.  R.  Co.  v.  Salem, 
19:  658,  82  N.  E.  913,  170  Ind.  153. 

(Annotated) 

11.  A  municipal  ordinance  requiring  a 
railroad  company  to  maintain  at  places 
where  its  tracks  cross  public  streets,  dur- 
ing the  passage  of  trains  at  night,  and  for 
not  less  than  thirty  minutes  prior  thereto, 
except  when  the  moonlight  is  sufficient, 
lights  of  a  certain  character  and  power  in 
such  manner  as  to  enable  persons  passing 
over  the  crossings  to  see  the  tracks  and  pro- 
tect themselves  from  danger  of  running 
trains,  is  not  invalid  for  uncertainty  or  in- 
definitness.  Chicago,  I.  &  L.  R.  Co.  v.  Sa- 
lem, 19:  658,  82  N.  E.  913,  170  Ind.  153. 

12.  A  statute  and  ordinance  requiring 
the  maintenance  by  a  railroad  company  at 
street  crossings  of  lights  which  are  not  ex- 
cessive in  foggj'  or  stormy  weatner  are  not, 
because  they  may  be  so  in  clear  whether,  so 
unreasonable  as  to  amount  to  unconstitu- 
tional invasion  of  property  rights.  Chicago. 
I.  &  L.  R.  Co.  V.  Salem,^  19:  658,  82  N.  E. 
913,  170  Ind.  163. 

13.  A  court  will  not  inquire  as  to  the  rea- 
sonableness of  a  requirement  which  a  munic- 
ipal corporation  makes  of  a  railroad  com- 
pany with  respect  to  the  lighting  of  the 
places  where  its  tracks  cross  streets  if  it  is 
within  the  authority  conferred  upon  the  mu- 
nicipalitv  by  the  legislature.  Chica^,  I.  t 
L.  R.  Co.  V.  Salem,  19:  658,  82  N.  E.  913, 
170  Ind.  153. 

14.  A  skating  rink  is  not  a  nuisance  per 
8c,  and  cannot  be  made  so  by  municipal  or- 
dinance. Johnson  v.  Philadelphia,  19:  637, 
47  So.  526,  —  Miss.  — . 

15.  Charter  authority  to  regulate,  sup- 
press, and  impose  taxes  on  skating  rinks 
does  not  empower  a  municipality  to  require 
such  rinks  as  are  not  in  fact  nuisances  to 
close  at  6  o'clock  p.  m.  Johnson  v.  Phila- 
delphia, 19:  637,  47  So.  526,  —  Miss.  — . 
Contracts  generally. 

16.  Where  a  municipal  contract  for  the 
rendering  of  public  service  contains  provi- 
sions that  would  be  unenforceable  because 
unreasonable,  and  the  law  pirovides  for  the 
regulation  of  the  service  rendered  under  the 
contract,  such  right  to  regulate  may  relieve 
the  apparent  unreasonable  features  of  the 
contract.  State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  19:  183,  47  So.  358,  —  Fla.  — -. 

17.  Municipal  contracts  for  the  rendering 
of  public  service  will  be  sustaine<l  where  the 
power  is  given  to  make  the  contract,  aiid  the 
terms  of  it,  taken  with  the  law  controlling 
them,  are  not  clearly  violative  of  some  pro- 
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vision  or  principle  of  law.    State  ex  rel.  El- 
lis V.  Tampa  Waterworks  Co.  19:  183,  47  So. 
358,  —  Fla.  — . 
A^'ater  and  light. 

Supply  of  water  by  private  corporations 
and  supply  by  municipality  to  its 
inhabitants,  see  Waters,  2-5. 
As  to  rates  charged  for  water,  see  Wa- 
ters, 5. 
See  also  supra,  8. 

18.  Authority  to  make  provisions,  within 
lawful  limitations,  for  securing  or  furnish- 
ing  to  a  city  and  its  inhabitants  an  abun- 
dant supply  of  good  water  for  all  purposes,  is 
a  usual  and  necessary  power  of  a  municipali- 
ty, and  such  power  may  be  included  in  pow- 
ers given  in  general  terms,  where  there  is 
nothing  in  the  enumeration  of  particular 
powers  conferred  to  limit  in  this  particular 
the  operation  of  the  general  powers  con- 
ferred.. State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  19:  X83,  47  So.  358,  —  Fla.  — . 

19.  The  method  used  by  a  city  which  is 
authorized  to  provide  for  the  establishment 
of  waterworks,  in  providing  waterworks 
therefor,  is  within  its  lawful  discretion,  if 
no  particular  method  is  indicated  by  the 
law.  State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  19:  183,  47  So.  358,  —  Fla.  —. 

20.  The  limitations  upon  the  taxing  and 
bonding  powers  of  the  city  of  Tampa,  con- 
tained in  the  charter  act  and  the  General 
Statutes  of  Florida,  do  not  preclude  the 
city  from  granting  privileges  in  its  streets, 
or  from  making  valid  contracts  by  ordinance 
to  carry  out  a  lawful  purpose  of  the  munic- 

'ipality  in  procuring  for  the  city  and  its  in- 
liabitants  an  adequate  supply  of  good  water 
for  all  purposes.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  358, 
—  Fla.  — . 

21.  The  authority  given  a  municipality 
in  the  general  law  "to  make  and  sink  wells, 
erect  pumps,  dig  drains,"  etc.,  is  distinct 
from,  and  does  not  limit  or  qualify,  the  ex- 
press particular  authority  "to  pass  all  laws 
necessary  to  guard  against  fire,"  or  the  char- 
ter power  "to  provide  for  the  establishment 
of  waterworks,"  nor  limit  the  powers  given 
by  the  general  clauses  conferring  powers 
upon  the  municipality.  State  ex  rel.  Ellis 
v.  Tampa  Waterworks  Co.  19:  183,  47  So. 
358,  —  Fla.  — . 

liiability  for  damages. 

Variance  in  action  against  city  for  in- 
jury by  negligence  of  bridge  tender, 
see  Evidence,  54. 

As  to  liability  for  injuries  on  highways, 
see  Highways. 

Liability  for  negligence  of  bridge  tender, 
see  Master  and  Servant,  38;  Trial, 
6. 

22.  A  municipal  corporation  is  liable  for 
injury  through  the  negligent  operation  of  a 
bridge  maintained  as  part  of  its  highway 
system  to  one  sent  to  take  measurements 
beneath  it.  Gathman  v.  Chicago,  19:  1178, 
80  N.  E.  152,  236  111.  9.  (Annotated) 

23.  A  municipal  corporation  is  not  liable 
for  the  acts  of  a  board  of  health  created  by 
10L.Il.A.(N.S.) 


public  statute  for  the  public  benefit,  even 
though  its  members  are  appointed  by  the 
municipal  authorities.  Valentine  v.  Engel- 
wood  (N.  J.  Err.  &  App.)  19:  262,  71  Atl. 
344,  —  N.  J.  — . 

NAME. 

Effect  of  use  of  married  woman's  maid- 
en name  in  publication  of  summons, 
see  Writ  and  Process. 

Since  the  use  of  initials  instead  of  a 
given  name  before  a  surname  has  become  a 
common  practice,  these  initials  must  be  all 
given  and  correctly  given  in  court  proceed- 
ings. Carney  v.  Bigham,.  19:  905,  99  Pac. 
21.  —  Wash.  — . 

NKGLIGEXCE. 

In  conducting  place  of  amusement,  see 
Amusements. 

Of  bank  in  paying  check,  see  Banks. 

Of  carriers,  see  Carriers. 

Damages  for  negligent  in  juries,  see  Dam- 
ages. 

As  to  right  of  action  for  negligent  kill- 
ing, see  Death. 

Of  manufacturer  of  canned  goods,  see 
Food. 

As  to  highways,  see  Highways. 

Liability  of  married  woman  for,  see 
Husband  and  Wife,  1. 

Of  master  toward  servant,  see  Master 
and  Servant. 

Of  servant  causing  injury  to  third  per- 
son, see  Master  and  Servant,  37- 
42. 

Of  physicians,  see  Physicians  and  Sur- 
geons. 

As  to  pleadings  in  negligence  cases,  see 
Pleading, 

As  to  proximate  cause,  see  Proximate 
Cause. 

Of  railroad  companies,  see  Railroads. 

Of  street  railway  company,  see  Street 
Railways. 

Of  telegraph  company,  see  Telegraphs. 

Instructions  in  negligence  case,  see 
Trial,  15-17. 

Question  for  jury  as  to  last  clear  chance 
in  action  for  injury  to  railroad 
employee,  see  Trial,  9. 

Children;   dangerous  attractions. 

1.  Persons  engaged  in  the  demolition  of 
a  building  which  is  left  with  standing  chim- 
neys on  Saturday  night  are  not,  although  the 
building  is  un inclosed,  bound  to  anticipate 
that  children  may,  during  the  next  day,  tres- 
pass u\K)n  the  property,  undermine  the  chim- 
neys, and  be  injured  by  their  fall,  so  as  to 
be  bound  to  protect  against  such  an  occur- 
rence. Wilmot  V.  McPadden,  19:  iioi,  65 
Atl.  157,  79  Conn.  367.  (Annotated) 

2.  That  a  railroad  company  has  left 
a  pile  of  sand  unguarded  on  a  vacant  lot 
adjacent  to  its  tracks,  which  is  attractive 
to  children,  will  not  render  it  liable  to  a 
child  who,  attracted  thereto  to  play,  at- 
tempts to  board  a  passing  train,  to  its  in- 
jurv.  Swartwood  v.  Louisville  &  N.  R.  Co. 
19:*  1 1 12,  HI  S.  W.  305,  —  Ky.  — . 

(Annotated) 
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3.  It  is  not  the  duty  of  an  occupier  of 
land  to  exercise  care  to  make  it  safe  for  in- 
fant children  who  come  upon  it  without  in- 
vitation, but  merely  by  suirerance.  Wheel- 
ing &  L.  E.  R.  Co?  V.  Harvey,  19:  11 36,  83 
N.  E.  66,  77  Ohio  St.  235. 

4.  The  mere  maintenance  of  an  inse- 
curely covered  well  of  hot  water  upon  an 
open  space  unfenced  from  the  street,  near 
the  rear  of  a  theater,  will  not  render  the 
owner  liable  for  injurv  to  a  thirteen-year  old 
child  of  average  intelligence,  who  falls  into 
it,  although  the  child  was  allured  to  the  place 
by  a  desire  to  sec  what  was  going  on  in  the 
rear  part  of  the  t!ienter.  Briscoe  v.  Hender- 
son Lighting  &  P.  Co.  19:  11 16,  62  S.  E.  600, 
148  N.  C.  396. 

5.  The  mere  erection  of  a  building  with 
large  windows  and  doors  through  which  can 
he  seen  machinery  constantly  in  motion,  up- 
on a  lot  unfenced  from  the  highway,  which 
is  calculated  to  allure  children  to  see  the 
machinery,  does  not  render  the  owner  lia- 
ble for  injury  to  a  child  falling  into  an  in- 
securely covered  well  of  hot  water  in  an  open 
space  some  distance  from  the  building,  where 
there  is  nothing  to  show  that  children  had 
ever  been  allured  to  the  premises  by  the  ma- 
chinery, or  that  the  injurd  child  was  so  al- 
lured. Briscoe  v.  Henderson  Lighting  &  P. 
Co.  19:  II 16,  62  S.  E.  600,  148  N.  C.  396. 

(Annotated) 

6.  One  who,  in  constructing  a  railroad 
in  a  public  street,  rightfully  leaves  a  loaded 
push  car  standing  unfastened  and  unattend- 
ed upon  tha  track,  may  be  liable  for  injury 
thereby  caused  to  a  child  not  guilty  of  con- 
tributory negligence,  who  has  been  permit- 
ted to  play  upon  it,  where  the  car  is  on  a 
grade  down  which,  if  it  starts,  it  cannot 
be  readily  stopped,  and  the  injury  is  caused 
by  the  child's  being  caught  and  crushed 
while  attempting  to  stop  the  car  after  it  has 
been  set  in  motion  down  the  grade.  Cahill 
V.  E.  B.  &  A.  L.  Stone  &  Co.  19:  1094,  96  Pac. 
84,  153  Cal.  571. 

7.  A  loaded  push  car  standing  upon 
rails  upon  which  it  may  be  easily  moved  by 
children,  and  of  sufficient  weight  to  crush 
a  pers(m  over  whose  body  it  might  pass,  is 
a  dangerous  thing  for  children  to  be  allowed 
to  play  with.  Cahill  v.  E.  B.  &  A.  L.  Stone 
&  Co.  19:  1094,  96  Pac.  84,  163  Cal.  571. 

(Annotated) 

8.  A  railroad  company  owes  no  duty  to 
a  trespassing  child  to  lock  or  guard  its  turn- 
tables, although  such  machines  are  calcu- 
alted  to  allure  children  to  them  for  amuse- 
ment. Thompson  v.  Baltimore  &  O.  R.  Co. 
19:  n62,  67  Atl.  768,  218  Pa.  444. 

(Annotated) 

9.  A  railroad  company  is  not  liable  to 
an  infant  who  comes  upon  its  premises 
without  invitation, -and  who  is  injured  there 
while  playing,  without  its  knowledge,  with  a 
turntable^  Wheeling  &  L.  E.  R.  Co.  v.  Har- 
vey, 19:  1136,  83  N.  E.  66,  77  Ohio  St.  235. 

(Annotated) 
10.  A  waterworks  company  is  not  liable 
for  the  death  bv  drowning,  of  an  infant  who 
19L.R.A.(N.S.) 


comes  upon  its  land  without  invitation,  and 
there  falls  into  a  reservoir  or  basin  of  water 
while  playing  about  it,  without  the  knowl- 
edge of  the  company.  Wheeling  &.  L.  £.  R 
Co.  v.  Harvey,  19;  1136,  83  N.  E.  66,  77  Ohio 
St.  235.         "  (Annotated) 

On  highway. 

Injury  to  person  on  highway  by  kick 
of  horse  owned  by  servant  but  used 
in  employer's  business,  see  Master 
and  Servant,  40. 

11.  It  is  not  per  ac  negligence  for  a  man 
sixty-eight  years  old  to  stand  up  while  rid- 
ing on  a  dray  in  a  city  street.  Emporia  v. 
Juengling,  19:  223,  96  Pac.  850.  —  Kan.  — . 

(Annotated) 

12.  One  who  carelessly  ties  a  horse  to  a 
vehicle  by  a  long  rope,  for  the  purpose  «  f 
leading  it  through  a  street,  is  liable  in  dam- 
ages for  injury  sustained  by  reason  of  the 
led  horse  running  upon  the  sidewalk  and 
kicking  a  person  standing  thereon.  Kwit' 
chen  V.  Holmes  &  Hallowell  Co.  19:  255,  lis 
N.  W.  668,  —  Minn.  — . 
Contributory. 

As  to  contributory  negligence  of  passen- 
ger, see  Carriers,  12-14. 

Presumption  of  exercise  of  due  c-ire 
by  person  killed  at  railroad  cross- 
ing, see  Evidence,  16. 

Presumption  as  to  capacity  of  child  to 
foresee  danger,  see  Evidence,  7. 

Negligence  of  teamster  using  sidewalk 
as  driveway,  see  Highways,  9. 

Contributory  negligence  of  servant,  see 
Master  and  Servant,  23-26. 

Contributory  negligence  as  matter  of 
defense,  see  Pleading,  1. 

Contributory  negligence  of  person  struck 
by  train,  see  Railroads,  5,  6. 

Sufficiency  of  evidence  to  carry  question 
of  contributory  negligence  to  jury, 
see  Trial,  3. 

Contributory  negligence  of  person  in- 
jured as  question  for  jury,  see 
Trial,  7. 

13.  A  pedestrian  who,  upon  stepping 
from  the  curb  into  the  street  for  the  pur- 
pose of  crossing  it,  sees  a  delivery  wagon 
apparently  traveling  near  the  opposite  curb, 
and  then  proceeds  on  his  way  without  pay- 
ing any  attention  to  his  surroundings,  is 
negligent,  so  that  he  cannot  hold  the  owner 
of  the  wagon  liable  for  injury  caused  by  it> 
collision  with  him  through  the  horaes  cross- 
ing the  street  diagonally,  because  of  inat- 
tention of  the  driver,  whose  view  is  ob- 
structed by  articles  piled  in  front  of  him. 
Borg  V.  Spokane  Toilet  Supply  Co.  19:  160, 
96  Pac.  1037,  50  Wash.  204.  (AnnoUted) 
Imputed. 

14.  Where  a  wrfe  may  sue  in  her  own 
name  to  recover  damages  for  injuries  to  her 
person,  and  her  husband  has  no  int(»rest  in 
the  recovery,  his  negligence  as  driver  of  the 
conveyance  in  which  she  was  riding  at  the 
lime  of  the  injury  will  not  be  imputed  to 
her  so  as  to  preclude  her  recovering  against 
the  other  negligent  person,  where,  in  the 
particular  instance,  the  relation  of  principal 
and  agent  or  master  and  servant  did  not 
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o:xist  between  thoni.  Louisyille  R.  Co.  v. 
AleCarthy,  19:  230,  112  S.  W.  925,  —  Ky.  — . 
16.  Tenants  are  not  precluded  from  hold- 
in|!^  one  who  causes  the  fall  of  a  wall  ©f 
Hie  building  occupied  by  them  through  neg- 
ligent excavation  of  the  adjoining  lot  liable 
for  th?  injury  thereby  caused  to  their  goods, 
\yy  the  fact  that  one  of  the  proximate  and 
etiicient  causes  of  the  falling  of  the  wall 
"was  negligence  of  their  landlord.  Contos  v. 
Jamison,  19:  498,  62  S.  E.  867,  81  S.  C.  488. 

(Annotated) 

NEGOTIABLE  INSTRtJMENTS. 

See  Bills  and  Notes. 

:ne:groe]s. 

Exclusion  of,  from  place  of  amusement, 
see  Civil  Rights;  Costs. 

NEWSPAPER. 

Libel  by,  see  Libel  and  Slander. 

NEW  TRIAL. 

Setting  aside  verdict  because  of  treat- 
ing of  jurors,  see  Appeal  and  Er- 
ror, 27. 

1.  Mere  refusal  to  enforce  formal  rules 
for  the  questioning  of  witnesses  is  not 
ground  for  new  trial  where  no  material 
harm  is  done  to  the  objecting  party.  Wil- 
mot  V.  McPadden,  19:  iioi,  65  Atl.  157,  79 
Conn.  367. 

2.  A  new  trial  will  bef  awarded  if  the  is- 
sues submitted  in  a  case  are  not  sufficient 
to  support  the  judgment  rendered.  Holler 
V.  Western  U.  Teleg.  Co.  19:  475,  63  S.  E.  92, 
—  N.  C.  — . 

3.  A  verdict  in  favor  of  a  passenger  in- 
jured by  the  fall  of  the  carrier's  bridge 
must  be  set  aside  when  the  evidence  fails  to 
establish  his  contention  that  the  cause  of 
the  accident  was  one  for  which  the  carrier 
would  be  liable,  and  sustained  the  theory  of 
the  carrier  tlmt  it  was  caused  by  a  defect 
for  which  it  was  not  responsible.  Roanoke 
R,  &  E.  Co.  V.  Sterrett,  19:  316,  62  S.  E.  385, 
108  Va.  633. 

4.  A  new  trial  will  not  be  granted  for 
misconduct  of  a  jury  sent  to  view  the  locua 

.in  quo  in  talking  with  strangers,  taking 
measurements,  and  examining  the  earth,  if 
no  substantial  prejudice  could  have  resulted 
therefrom.  Emporia  v.  Juengling,  19:  223, 
96  Pac.  850,  —  Kan.  — . 

NOISE. 

Injunction  against,  sec  Nuisance,  3. 

NONRESIDENTS. 

Discrimination  against,  in  imposition  of 
license  tax,  see  Commerce,  7;  Con- 
stitutional Law,  2. 

NOTICE. 

To  city  of  defect  in  street  as  condition 
precedent  to  liability  for  damage 
caused  thereby,  see   Highways,   13. 

Sufficiency  of  notice  of  tax  foreclosure 
proceedings,  pee  Taxes.  8. 

The  fact  that  the  owner  of  a  build- 
19LJl.A.(N.S.) 


ing  used  a  wall  upon  the  land  of  an  ad- 
joining proprietor  for  the  support  of  his 
building  before  the  same  was  destroyed  by 
fire  is  not  such  notice  as  charges  a  purchaser 
of  the  property  upon  which  the  wall  is  sit- 
uated with  knowledge  of  a  stipulation  in  an 
unrecorded  written  contract  that  the  owner 
of  such  building  might  renew  the  use  of  such 
wall  in  case  it  should  be  destroyed  and  re- 
built. Bowhay  v.  Richards,  19:  883,  116  N. 
W.   677,  —  Neb.  — . 

NUISANCES. 

Who  may  maintain  writ  of  certiorari 
to  review  decree  in  suit  to  enjoin 
liquor  nuisance,  see  Certiorari. 

Skating  rink  as,  see  Municipal  Corpora- 
tions, 14. 

1.  The  state  may  maintain  a  bill  to 
abate  a  nuisance  in  a  city  street.  Alabama 
W.  R.  Co.  V.  State  ex  rel.  Garber,  19:  1173, 
46  So.  468,  —  Ala.  — .  (Annotated) 
Private  ri^ht  of  action. 

2.  A  property  owner  who  is  compelled, 
together  with  his  clerks  and  customers,  to 
witness  indecent  conduct  of  the  inmates  of 
a  bawdyhouse  on  adjoining  property,  and  to 
hear  loud,  boisterous,  indecent,  a*nd  annoy- 
ing noises  made  by  them  and  their  dissolute 
companions,  suffers  a  special  injury  different 
from  that  suffered  by  the  general  public,  en- 
titling him  to  enjoin  the  same,  notwith- 
standing the  maintenance  of  such  place  is  a 
public  nuisance.  Seifert  v.  Dillon,  19:  1018, 
119  N.  W.  686,  --Neb.  — . 

Equitable  remedies. 

3.  The  operation  of  a  planing  mill  which 
is  objectionable  to  the  occupants  of  neigh- 
boring houses  by  reason  of  its  noise,  smoke, 
soot,  and  cinders  will  not  be  perpetually  en- 
joined where  the  preponderance  of  the  evi- 
dence does  not  show  that  it  is  of  such  a 
nature  as  to  deprive  normal  persons  living 
where  complainants  live  of  the  comforts  of 
a  home,  or  render  living  in  such  homes  a 
positive  discomfort.  Terrell  v.  Wright,  19: 
174,  112  S.  W.  211,  87  Ark.  213. 
Defenses. 

4.  That  municipal  authorities  tolerate 
the  maintenance  of  a  house  of  prostitution 
on  certain  property,  in  violation  of  law,  con- 
stitutes no  defense  to  a  suit  by  a  near-by 
property  owner  who  shows  special  damage 
different  from  that  suffered  by  the  general 
public,  to  enjoin  such  maintenance.  Seifert 
V.  Dillon,  19:  1018,  119  N.  W.  686,  —  Neb. 

5.  The  right  of  a  landowner  to  restrain 
an  adjoining  property  owner  from  using  his 
property  as  a  bawdyhouse,  to  which  persons 
resort  for  the  purposes  of  prostitution  and 
lewdness,  cannot  be  defeated  by  showing 
that  the  premises  were  so  used  to  the 
knowledge  of  the  plaintiff  before  he  pur- 
chased his  propert}'.  Seifert  v.  Dillon,  19: 
1018,  119  N.  W.  686,  —  Neb.  — . 

6.  The  illegal  use  of  property  as  a  house 
of  ill  fame  constitutes  a  continuing  injury 
to  a  near-by  property  owner  which  is  un- 
affected by  lapse  of  time.  Seifert  v.  Dillon, 
19:  10x8,  119  N.  W.  686,  —  Neb.  — . 
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OATH. 

Of  officer  in  charge  of  jury  sent  to  view 
locus  in  quOf  see  Evidence,  27. 

OBSTRUCTION. 

Of  highways,  see  Highways. 

OFFICERS. 

Imposing  on  court  duty  to  appoint  pub- 
lic officers,  see  Courts,  6,  7. 

Oath  of  officer  in  charge  of  jury  sent  to 
view  locus  in  quo^  see  Evidence,  27. 

As  to  health  officers,  see  Health. 

Mandamus  to  restore  party  to  office,  see 
Mandamus. 

Conversion  by,  of  property  taken  from 
prisoner,  see  Trover,  2. 

1.  A  mayor  has  no  authority  originally 
to  hear  charges  against  a  police  officer  and 
to  remove  him,  and  may  act  only  after  the 
chief  of  police  has  suspended  the  officer  and 
filed  written  charges  with  the  mayor,  under 
a  statute,  giving  the  chief  of  police  exclu- 
sive right  to  suspend  members  of  his  depart- 
ment, and  providing  that  upon  suflpension  he 
shall,  in  writing,  certify  such  fact,  together 
with  the  cause  thereof,  to  the  mayor,  who 
shall  render  judgment  thereon.  State  ex 
rel.  Moyer  v.  Baldwin,  19:  49,  83  N.  E.  907, 
77  Ohio  St.  632. 

2.  The  mayor  of  a  city,  who  sanctions 
a  system  of  imposing  fines  upon  places 
where  intoxicating  liquor  is  illegally  sold,  as 
a  method  of  obtaining  public  revenue  on  the 
traffic,  and  who  fails  to  make  a  bona  fide 
attempt  to  enforce  the  law  against  them,  or 
inform  the  prosecuting  attorney  of  known 
violations  of  the  law,  forfeits  his  office. 
State  ex  rel.  Jackson  v.  Wilcox,  19:  224,  97 
Pac.  372,  —  Kan.  — . 

oni. 

Taxation  of  oil  and  gas  lease,  see  Taxes, 
1-3,  7. 

OPINIONS. 

Opinion  evidence,  see  Evidence,  33. 

ORAIj  CONTRACT. 

Validity  of,  see  Contracts,  4-8. 

ORDINANCES. 

See  Municipal  Corporations,  8-15. 

PARENT  AND  CHILD. 

Child's  right  of  action  for  negligent 
killing  of  parent,  see  Death. 

Presumption  as  to  mother's  knowledge 
that  son  in  investing  her  money 
secured  compensation  for  his  serv- 
ices from  borrower,  see  Evidence,  6. 

Child  as  agent  of  father  in  operating 
automobile,  see  Evidence,  51;  Mas- 
ter and  Servant,  1,  37. 

Child  operating  automobile  as  servant 
of  parent,  see  Trial.  16. 

Insurable  interest  of  adult  son  in  life 
of  mother,  see  Insurance,  4. 
19L.R.A.(N.S.) 


PARKS. 

Requiring  judges  of  district  court  to  ap- 
point park  commissioners,  see 
Courts,  6. 

PAROL  CONTRACTS. 

Validity  of,  see  Contracts,  4-8. 

PAROL   EVIDENCE. 

See  Evidence,  28-32. 

PAROL  WARRANTY.- 

Acceptance  to  preclude  reliance  on,  see 
Sale,  2.    *  ■ 

PARTIES. 

Who  may  maintain  writ  of  certiorari  to 
review  decree  in  suit  to  enjoin  li- 
quor nuisance,  see  Certiorari. 

Who  may  enjoin  discontinuance  of  cer- 
tain text-books  in  school,  see  In- 
junction, 5. 

Who  may  maintain  suit  to  abate  nui- 
sance, see  Nuisances,  1,  2. 

Nonjoinder  of  the  husbaiid  in  a  suit 
against  a  married  woman  is  waived  by  ln-r 
suffering  a  default  judgment  to  go  again«!i 
her.  Emery  v.  Kipp,  19:  983,  97  Pac.  17,  — 
Cal.  — . 

PARTITION. 

A  wife  holding  land  by  entireties 
with  her  husband  is  not  entitled  to  partition 
of  trees  cut  therefrom  by  him,  nor  of  lunilwr 
into  which  they  are  converted,  since  liotli 
are  seised  of  the  entirety.  Jones  v.  Smith, 
19:  1037,  62  S.  E.  1092,  —  N.  C  — . 

(Annotated) 

PARTNERSHIP. 

Effect  of  sale  of  good  will  by,  on  right 
of  individual  partners  to  re-engage 
in  same  business,  see  Good  Will.  1. 

PARTY  WALL. 

Notice  of  rights  of  person  in,  see  No- 
tice. 

The  right  of  an  owner  of  property  to 
have  support  from  a  wall  entirely  upon  the 
property  of  the  adjoining  owner,  whether 
derived  from  contract  or  acquired  by  pre- 
scription, is  in  the  nature  of  an  easement, 
which  is -terminated  upon  the  destruction  of 
the  building  bv  fire.  Bowhav  v.  Richards, 
19:  883,  116  N.'W.  677,  —  Neb.  — . 

(Annotated) 

PATRON. 

Injury  to  patron  at  place  of  amusement, 
see  Amusements. 

PAYMENT. 

Admissibility  of  entries  in  trustee's  ac- 
count showing  payments  on  mort- 
gage indebtedness  due  beneficiaries, 
see  Evidence.  24. 

Payments  to  agent,  see  Principal  and 
Agent,  2,  3. 

1.  That  one  constituted  trustee  to  hold 
a  mortgage  and  note  secured  thereby,  col- 
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Irut  rents  and  payments  on  the  indebted- 
noss,  and  release  portions  of  the  property 
ns  payments  were  made,  himself  purchases 
a  tract  of  the  mortgaged  land  and  credits 
the  trust  account  with  the  purchase  price, 
does  not  throw  upon  the  mortgagor  the  duty 
of  seeing  that  the  payment  is  properly  ap- 
plied; but  the  beneficiaries  for  whom  he 
liolds  the  mortgage  are  chargeable  with  his 
neglect  to  apply  the  proceeds  upon  the  in- 
ilebtednrss.  Mcl^^od  v.  Despain,  19:  276,  90 
Pac.  492,  49  Or.  536. 

2.  The  mortgagor,  in  making  payments 
to  the  trustee,  need  not  see  that  they  are 
properly  applied,  where  several  persons  fur- 
nish money  to  purchase  a  mortgage,  which, 
together  with  the  note  which  it  secures,  is 
assigned  to  a  trustee,  who  is  to  collect  rents 
and  receive  payments  on  the  principal  and 
apply  them  in  satisfaction  of  the  debt,  the 
share  of  each  contributor  being  shown  by* 
a  new  note  executed  to  the  trustee  and  in- 
dorsed with  a  guaranty  to  the  contributor. 
McLeod  V.  Despain,  ig:  276,  90  Pac.  492,  49 
Or.  536. 

PENALTY. 

Who  may  bring  action  for  statutory 
penalty  for  refusal  to  give  street 
car  transfers,  see  Carriers,  19. 

PERJURY. 

Injunction  against  enforcement  of  judg- 
ment secured  by  perjury,  see  In- 
junction, 3,  4. 

PHOTOGRAPHS. 

E:i(clusion  of,  from  evidence,  see  Appeal 
and  Error,  11. 

PHYSICIANS  AND  SURGEONS. 

Right  of  one  injured  by  another's  neg- 
ligence to  recover  value  of  physi- 
cian's services,  see  Damages,  5. 

Right  to  practise  dentistry  under  li- 
cense to  practise  medicine  and  sur- 
gery, see  Dentists. 

1.  A  husband  cannot  recover  damages 
for  the  loss  of  the  society,  care,  and  comfort 
of  his  wife,  due  to  her  death  because  of  the 
neglect  of  a  physician  engaged  by  him  to 
attend  her  to  perform  his  contract,  unless 
the  action  is  brought  under  the  statute  pro- 
viding for  damages  for  death  caused  by  neg- 
ligence. Sherlag  v.  Kelley,  19:  633,  86  N.  E. 
293,  200   Mass.  232.  (Annotated) 

2.  A  husband  is  not  precluded  from  re- 
covering against  a  physician  for  breach  of 
Ills  contract  to  attend  his  wife,  the  addi- 
tional expenses  for  nursing,  care,  and  treat- 
ment due  to  such  breach,  by  the  fact  that 
failure  to  perform  the  duty  causes  the 
death  of  the  wife.  Sherlag  v.  Kelley,  19: 
633,  86  N.  E.  293,  200  Mass.  232. 

3.  The  negligent  performance  by  a  phy- 
sician of  his  contract  to  a  man  to  furnish 
medical  services  to  his  wife  is  sufficient  to 
sustain  an  action  against  him  for  breach 
of  the  contract.  Shcrln^f  v.  Kelley,  19:  633, 
86  N.  E.  1><I3,  200  Mass.  232. 
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PLATFORM. 

Negligence  of  passenger  in  riding  on, 
see  Carriers,  14. 

PLEADING. 

Refusal  of  trial  court  to  strike  out  por- 
tions of,  see  Appeal  and  Error,  21. 

Discretion  as  to  granting  or  overruling 
motion  to  require  election  between 
counts,  see  Appeal  and  Error,  15. 

Variance  l)etween  pleading  and  jM-oof, 
see  Evidence,  54. 

Necessity  of  pleading  special  friendship 
or  alTection  to  justify  recovery  for 
mental  suffering  for  failure  to  de- 
liver telegram  announcing  death  of 
relative  by  affinity,  see  Evidence, 
22. 
Declaration  or  complaint. 

1.  Contributory  negligence  is  matter  of 
defenst*  where  it  does  not  appear  upon  the 
face  of  the  complaint  or  by  the  evidence  of 
plaint itr.  Cahill  v.  E.  B.  &  A.  L.  Stone  &  Co. 
19:  1094,  90  Pac.  84,  153  Cal.  571. 

2.  A  general  averment  of  damages  for 
breach  of  contract  in  the  ad  damnum  is  suf- 
ficient where  there  are  previous  averments 
to  show  a  liability,  and  no  special  damages 
are  claimed.  Sherlag  v.  Kelley,  19:  633,  86 
N.  E.  293,  200  .Mass.  232. 

3.  A  breach  of  contract  may  be  assigned 
in  the  negative  of  the  words  of  the  eon- 
tract,  unless  such  negative  does  not  plain- 
ly show  that  there  is  a  breach.  Sherlag  v, 
Kelley,  19:  633,  80  N.  E.  293,  200  Mass.  232. 

4.  A  complaint  upon  a  bill  or  note, 
which  does  not  allege  a  collateral  agreement 
between  the  parties  whose  names  are  on  the 
instrument,  but  which  seeks  to  recover 
against  a  person  otherwise  than  as  provided 
by  the  negotiable  instruments  act,  states  no 
cause  of  action.  Haddock,  lUai.ehard  &  Co. 
v.  Haddock,  19:  136,  85  N-  E.  082,  1J)2  N.  Y. 
499. 

5.  A  declaration  in  an  action  to  recover 
damages  for  breach  of  contract  to  sell  shares 
of  stock  is  not  insufficient  lK»causo  it  does 
not  allege  facts  to  show  whether  or  not  the 
contract  was  obnoxious  to  the  statute  of 
frauds,  if  the  existence  of  a  valid  contract 
is  asserted.  Sprague  v.  Ilosie,  19:  874,  118 
N.  W.  497,  —  Mich.  — . 

6.  The  use  of  the  term  "alleyway,"  in 
describing  the  place  where  a  persoiml  injury 
occurred,  does  not,  of  itself,  imply  that  the 
strip  of  land  was  dedicated  to  public  use. 
Briscoe  v.  Henderson  Lighting  &,  P.  Co.  19: 
1116,  62  S.  E.  600,  148  N.  C.  396. 

7.  A  declaration  against  a  manufacturer 
of  canned  meats  for  ptomaine  poisoning 
caused  by  the  eating  of  unwholesome  meat 
alleged  to  have  been  negligently  canned  and 
placed  upon  the  market  by  defendant  si-ts 
forth  a  good  cause  of  action  notwithstand- 
ing the  absence  of  a  scienter.  Tonilinson  v. 
Armour  &  Co.  (N.  J.  Err.  &  App.)  19:  923, 
70  Atl.  314,  75  N.  J.  748. 

8.  Where  by  statute  fraud  is  a  fact  to 
be  specially  pleaded,  a  complaint  is  not  suffi- 
cient to  assert  passive  fraud  by  concealment, 
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which  seta  out  misrepresentations  of  fact, 
stating  that  the  true  fact  was  wilfully  con- 
cealed, and  concludes  that  by  virtue  of  said 
fraudulent  misrepresentations  and  conceal- 
ments damage  was  done.  American  Surety 
Co.  V.  Pacific  Surety  Co.  ig:  83,  70  Atl.  584, 
81  Conn.  252. 

9.  That  one  knew  of  a  contract  with 
the  performance  of  which  he  wrongfully  in- 
terfered is  not  shown  by  an  allegation  that 
he  maliciously  prevented  its  performance. 
McGurk  V.  Cronenwett,  19:  561,  85  N.  E.  576, 
199  Mass.  457. 
Pleas  and  answers. 

10.  The  ownership  by  a  corporation  of  a 
certain  amount  of  water  for  the  conveyance 
of  which  it  is  seeking  a  right  of  way  un- 
der the  power  of  eminent  domain  is  not 
put  in  issue  by  a  denial  that  it  is  the 
owner  or  ever  was  the  owner  of  or  entitled 
to  any  water  which  is  to  be  conducted  into 
a  certain  stream.  Walker  v.  Shasta  Power 
Co.  19:  725,  160  Fed.  856,  87  C.  C.  A.  660. 

11.  The  burden  of  proving  a  contract  val- 
id under  the  statute  of  frauds  may  be  cast 
on  plaintiff  by  the  plea  of  the  general  issue, 
in  an  action  to  recover  damages  for  breach 
of  contract  to  sell  shares  of  stock  in  which 
the  declaration  alleges  the  existence  of  a 
valid  contract.  Sprague  v.  Hosie,  19:  874, 
118  N.  W.  497,  —  Mich.  — . 
Demiirrer. 

Right  to  appeal  from  judgment  on  de- 
murrer, see  Appeal  and  Error,  3. 

12.  A  declaration  to  recover  damages  for 
the  construction  of  a  levee  which  causes  the 
water  to  set  back  on  plaintiff's  land  is  not 
demurrable  because  it  alleges  that  the  levee 
caused  the  water  to  rise  higher  than  normal 
on  the  opposite  side  of  the  river  from  and 
above  the  levee,  which  would  show  injury  to 
lands  of  others  than  plaintiff,  where  the  al- 
legation is  made  simply  to  show  the  injury 
to  plaintiff's  land.  Bradbury  v.  Vandalia 
Levee  &  Drainage  Dist.  19:  991,  86  N.  E. 
163,  236  111.  36. 

13.  A  complaint  to  compel  specific  per- 
formance of  a  contract  to  convey  land  is 
not  demurrable  for  failure  to  present  facts 
which  will  enable  the  court  to  say  that  the 
consideration  is  adequate,  where  it  specific- 
ally alleges  the  adequacy  of  the  considera- 
tion. Brown  v.  Sebastopol,  19:  178,  96  Pac. 
363,   153  Cal.  704.  (Annotated) 

14.  Although  a  complaint  which  charges 
no  wilful  or  intentional  misconduct  on  the 
part  of  a  railway  company  in  carrying  a 
corpse  beyond  the  contracted  point  of  de- 
livery to  an  '  intersecting  carrier,  whereby 
the  funeral  arrangements  were  delayed,  does 
not  state  a  cause  of  action  for  the  recove*-y 
of  damages  for  mental  anguish,  it  does  state 
a  cause  of  action  for  nominal  damages  for 
breach  of  the  contract  of  carriage,  and  a  de- 
murrer thereto  is  properly  overruled.  Beau- 
lieu  V.  Great  Northern  R.  Co.  19:  564,  114  N. 
W.  353,  103  Minn.  47. 

PLEASURE  RESORTS. 

See  Amusements. 
19L.R,A.(N.S.) 


PLEDGE    AND    COLIiATERAL    SECU- 
RITY. 

Rights  of  one  taking  negotiable  paper 
as  substitute  for  other  securities 
held  as  collateral,  see  Bills  and 
Notes,  7. 

Rights  of  pledgee  of  negotiable  paper  ob- 
tained by  fraud,  see  Bills  and 
Notes,  3,  6. 

Liability  of  pledgee  of  stock,  see  Corpo- 
rations, 15-18. 

POLES. 

Agreement  for  maintenance  of  tele- 
phones on  land,  see  Easement,   1. 

Obstruction  of  highway  by  trolley  pole, 
see  Highways,  5,  6. 

POLICE. 

Power  of  mayor  to  remove  polioe  offi- 
cers, see  Officers,  1. 

POLICE  MAGISTRATE. 

Imposing  nonjudicial  functions  on,  see 
Courts,  8. 

POLICE  POWER. 

See  Constitutional  Law,  4;  Drainage 
Districts,  I ;  Eminent  Domain,  3. 

POOL. 

Pool  game  as  gambling,  see  Gaming. 

POWER. 

Exercise  of  eminent  domain  for  gener- 
ation of  electric  power,  see  Emi- 
nent Domain,  1. 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error,  19-29. 

PREMIUM. 

On  insurance  policy,  see  Insurance,  16, 

PRESCRIPTION. 

Prescriptive  easement,  see  Easements,  2. 

PRESUMPTIONS. 

Of  knowledge  of  purchaser  of  negotiable 
paper  as  to  rights  of  parties,  see 
Bills  and  Notes,  5.     " 

In  general,  see  Evidence,  2-22. 

PRINCIPAL  AND  AGENT. 

As  to  brokers,  see  Brokers. 

Purchase  by  principal  of  good  will  of 
agent,  see  Contracts,  1. 

Right  of  undisclosed  principal  to  recover 
damages  for  mental  anguish  for  de- 
lay in  transmitting  telegram,  see 
Damages,  14. 

Embezzlement  by  agent,  see  Embezzle- 
ment. 

Presumption  that  principal  knew  that 
agent  in  investing  money  received 
compensation  for  services  from  bor- 
rower, see  Evidence.  6. 

As  to  insurance  agent,^  see  Insurance. 

Boy  as  agent  of  father  *in  operating  au- 
tomobile, see  Master  and  Servant^ 
1,  37. 
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Duty  of  mortgagor  to  see  that  pay- 
ments are  properly  applied  by  trua- 
tee  holding  mortgage,  see  Payment. 

Sffect  of  agent's  bonus  to  render  loan 
usurious,  see  Usury. 

Sale  by  sales  agent  to  principal  of  the 
good  will  of  tlie  business,  see  Good< 
will,  2. 

1.  An  agent  of  a  corporation  may  be 
found  to  have  had  power  to  receive  property 
in  satisfaction  of  notes  issued  to  the  corpo- 
ration where  he  sold  the  machinery  for 
which  the  notes  were  issued,  received  the 
notes  and  the  mortgage  securing  them,  col- 
lected all  payments  upon  them,  and  con- 
ducted the  proceedings  to  foreclose  the  mort- 
gage, although  an  otricer  of  the  corporation 
states  that  his  authority  was  only  to  col- 
lect the  notes.  Northwest  Thresher  Co.  v. 
Dahlgren,  19:  324,  97  Pac.  228,  50  Wash.  325. 

(Annotated) 

2.  Persons  furnishing  money  to  pur- 
chase a  mortgage,  which,  together  with  the 
note  which  it  secures,  is  assigned  to  the 
cashier  of  a  bank  aa  trustee,  new  notes  for 
the  amounts  furnished  by  the  respective  par- 
ties being  executed  to  him  and  indorsed  to 
them  with  his  guaranty,  under  the  agree- 
ment that  the  trustee  shall  collect  the  rents 
and  receive  all  sums  paid  on  principal,  ex- 
ecuting releases  of  the  mortgaged  property? 
as  payments  are  made,  are  bound  by  his  act 
of  receiving  money;  and,  in  case  he  be- 
comes insolvent  without  paying  it  over,  can- 
not compel  a  second  payment  by  the  mort- 
gagor. McLeod  V.  Despain,  19:  276,  90  Pac. 
402,  49  Or.  536. 

3.  Buyers  of  a  mortgage,  who  have  left 
it  and  the  notes  secured  by  it  in  the  hands 
of  a  trustee  to  receive  the  rents  on  the 
mortgaged  property  and  payments  on  the 
indebtedness,  cannot  take  advantage  of  his 
acts  so  far  as  they  are  advantageous  to 
them  and  repudiate  collections  made  by  him 
which  he  failed  to  turn  over  prior  to  his 
insolvency.  McLeod  v.  Despain,  19:  276,  90 
Pac.   492,   49   Or.   536. 

PRINCIPAL  AND  SURETY. 

As  to  guaranty,  see  Guaranty. 
Pledge    of    property    to    secure    surety 
against  loss,  see  Mortgage. 

PRIVIIiEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  1-3. 

PROFITS. 

Loss  of,  as  element  of  damages,  sec 
Damages,  17. 

PROHIBITION. 

A  writ  of  prohibition  is  the  proper 
remedy  to  restrain  action  upon  an  informa- 
tion purporting  to  have  been  presented  by 
a  private  person,  where  neither  the  prosecut- 
ing attorney  for  the  county  nor  any  other 
oflicer  thereto  authorized  exhibited  it,  since 
such  information  is  invalid,  and  no  other 
pl:iin,  speedy,  and  adequate  remedy  at  law 
19L.R.A.(N.S.) 


exists.     Evans  v.  Willia,   19:  1050,  97  Pac. 
1047,  —  Okla.  — . 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROSECUTING  ATTORNEY. 

Reversal  of  conviction  because  of  re- 
marks of,  see  Appeal  and  Error, 
24. 

PROSTITUTION. 

See  Disorderly  Houses. 

PROXIMATE  CAUSE. 
Of  Injury  to  passenger. 

1.  The  failure  of  the  conductor  of  a 
train  to  notify  passengers  inside  the  car 
that  the  train  had  not  reached  the  station 
when  it  stopped,  notwithstanding  the  an- 
nouncement of  the  porter  that  the  stop 
would  be  at  the  station,  was  not  the  proxi- 
mate cause  of  injury  to  a  passenger  who, 
without  necessity,  voluntarily  rode  on  the 
platform  and  attempted  to  alight  to  his  in- 
jury when  the  train  stopped ;  where  he  could 
not  have  heard  the  notice  had  it  been  given 
within  the  car,  and  the  train  men  did  not 
know  that  he  intended  to  alight  at  that  stop. 
Wagner  v.  Atlantic  Coast  Line  R.  Co.  19: 
1028,  61  S.  E.  171,  147  N.  C.  316. 

Of  loss  of  baggage. 

2.  M^re  delay  in  forwarding  baggage 
from  an  intermediate  station  is  not  the  proxi- 
mate eause  of  its  destruction  by  fire  while 
there,  so  as  to  render  the  carrier  liable  there- 
for on  the  ground  of  negligence  in  permitting 
the  delay.  French  v.  Merchants  &  M.  Transp. 
Co.  19:  1006,  85  N.  E.  424,  199  Mass.  433. 

PUBIilC    SERVICE    CORPORATIONS. 

1.  Articles  of  incorporation  obtained 
under  a  general  law  authorizing  the  corpo- 
ration to  engage  in  the  business  of  render- 
ing public  service  in  a  municipality  do  not 
ipso  facto  authorize  the  corporation  to  use 
privileges  and  franchises  that  may  be  ct)M- 
ferred  by  the  municipality  to  render  thp  pub- 
lic service  therein.  State  ex  rel.  Ellis  v. 
Tampa  Waterworks  Co.  19:  183,  47  So.  3.")8, 
—  Fla.  — . 

2.  The  law  authorizing  the  regulation 
of  service  rendered  the  public  becomes  a  parti 
of  and  controls  contracts  providing  for  such 
public  service,  whether  so  expressed  or  re- 
ferred to  in  the  contract  or  not.  State  ex 
rel.  Ellis  v.  Tampa  Waterworks  Co.  19:  183, 
47  So.  358,  —  Fla.  — . 

PUBLIC  WATER  SUPPLY. 

See  Waters,  2-5. 

PULLMAN  CARS. 

When  person  becomes  passenger  on,  aee 

Carriers,  4. 
Negligence  of  conductor  of,  see  Carriers, 

6. 

quantum' MERUIT. 

Elfect  of  action  upon  express  contract 
to  preclude  action  upon  quantum 
meruit f  see  Election  of  Remedies. 
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Judgment  in  action  on  contract  as  bar 
to  action  on  quantum  meruit,  see 
Judgment,  5. 

QUARANTINE. 

See  Health,  1. 

QUESTION  FOR  JURY. 

See  Trial. 

QUIETING  TITLE. 

See  Cloud  on  Title. 

RAILROAD  COMMISSION. 

Making  right  of  street  railway  company 
to  discontinue  use  of  tracks  sub- 
ject to  control  by  railroad  commis- 
sioners, see  Street  Railways,  2. 

RAILROADS. 

Acquiring  title  to  portion  of  depot 
grounds  by  adverse  possession,  see 
Adverse  Possession,  2. 

As  carriers,  see  Carriers. 

Duty  of  railroad  company  to  children 
jumping  on  and  off  cars  in  motion, 
see  Carriers,  17. 

Railroad  aid  bonds,  see  Bonds,  2-4; 
Evidence,  17,  18. 

Presumption  of  acquiescence  in  placing 
of  bondary  fence,  see  Boundaries. 

Regulation  of  hours  of  labor  of  railroad 
employees,  see  Commerce,  4,  5; 
Statutes,  1. 

Presumption  of  termination  of  obliga- 
tion to  subscribe  to  stock  of,  see 
Evidence,  20. 

Liability  of  company  for  injury  to  serv- 
ant, see  Master  and  Servant. 

.Power  of  municipality  as  to  requiring 
lights  at  crossings,  see  Municipal 
Corporations,  10-13. 

Injury  to  child  playing  on  turntable,  see 
Negligence,  8,  9. 

Statute  giving  right  to  resort  to  courts 
in  case  of  discontinuance  of  opera- 
tion of,  see  Statutes,  5,  6. 

Injnry  to  persons  on  or  near  traek. 

1.  One  undertaking  to  cross  between 
freight  cars  standing  on  a  switch  track  with 
only  a  narrow  opening  between  them,  to 
reach  a  railroad  station  as  a  passenger  train 
is  arriving,  assumes  the  risk  of  injury  from 
the  opening  being  closed  in  the  operation  of 
the  road,  although  the  track  is  between  the 
postoffice  and  depot,  where  persons  ma}'  be 
expected  to  cross,  if  the  opening  is  not  a 
continuation  of  any  traveled  path;  and  the 
railroad  company  cannot  be  held  liable  for 
injury  due  to  his  being  caught  between  the 
cars  if  his  danger  was  not  known  to  the  rail- 
road employees  in  time  to  avoid  the  injury. 
Brackett  v.  Louisville  &  N.  R.  Co.  ig:  558, 
111  S.  W.  710,  33  Ky.  L.  Rep.  921.  , 

( Annotated ) 

2.  One  who  goes  for  a  purpose  of  his 
own  upon  a  portion  of  a  railroad  right  of 
way  over  which  the  public  has  been  permit- 
ted freely  to  pass,  and  which  is  devoted  to 
the  storage  of  luml)er,  freight,  and  railroad 
materials,  has  the  rights  of  a  licensee.  Muse 
19L.R.A.(N.S.) 


V.  Seaboard  Air  Line  R.  Co.  19:  453,  63  8.  E. 
102,  —  N.  C.  — . 

3.  A  railroad  does  not  lose  the  rig:bt  to 
use  a  portion  of  its  right  of  way  for  rail- 
road purposes,  such  as  the  storage  of  lumb^T 
and  other  freight  or  railroad  supplies,  by 
permitting  its  use  by  the  public,  nrhich 
passes  over  it  in  vehicles  and  on  font  tn 
such  an  extent  that  it  has  been  designated 
a  street.  Muse  v.  Seaboard  Air  Line  R.  Co, 
19:  453,  63  S.  E.  102,  —  N.  C.  — . 
Liability  for  fires. 

Presumption  of  negligence  in  case  of 
setting  out  of  fire  bj-  railroad  loco- 
motive, see  Evidence,  12-14. 

Evidence  in  action  against  railroad  for 
setting  fires  by  sparks  from  locomo- 
tive, see  Evidence,  42. 

4.  Negligence  is  the  gist  of  an  action 
for  damages  caused  by  fires  set  from  loctv 
motives  of  a  railroad  company.  Osbum  v. 
Oregon  R.  &  Nav.  Co.  ig:  74a,  98  Pac.  627. 
—  Idaho,  — . 

Ck>ntributory  negligence. 

Direction  of  verdict  in  action  for  kill- 
ing of  person  at  crossing,  see  Ap- 
peal and  Error,  28. 

Presumption  of  exercise  of  due  care  by 
person  killed  at  railroad  crossing, 
gee  Evidence,  16. 

5.  A  license  upon  a  portion  of  a  rail- 
road right  of  way  used  for  the  storage  of 
lumber  and  railroad  materials  cannot  hold 
the  railroad  liable  for  injuries  caused  by  a 
piece  of  lumber  which,  lying  too  close  to  th» 
track,  is  struck  by  a  passing  train  and 
hurled  against  him,  if,  by  the  exercise  iff 
care  which  an  ordinarily  prudent  man  would 
have  exercised  under  similar  circumstances, 
he  could  have  discovered  the  danger  from 
its  being  so  struck  in  time  to  have  avoided 
the  injury.  Muse  v.  Seaboard  Air  Line  R. 
Co.  19:  453,  63  S.  E.  102,  —  N.  C.  — . 

6.  If  a  pedestrian  struck  on  a  railroad 
crossing  by  an  engine  running  60  miles  an 
hour  could,  in  approaching  the  croRsing. 
have  seen  165  feet  along  the  track  when  4 
feet  therefrom,  it  cannot  be  said,  as  matter 
of  law,  that  any  prudence  he  might  ha\e 
exercised  in  looking  along  the  track  would 
not  have  avoided  the  accident  because  of  the 
excessive  speed  of  the  engine.  Shum  v.  Rut- 
land R.  Co.  19:  973,  69  Atl.  946,  -—  Vt.  — . 

RAT£S. 

As  to  rates  charged  for  /water,  see  Wa- 
ters, 5. 

REAL-ESTATE  BROKERS. 

See  Brokers. 

REAL  PROPERTY. 

Assignment  of  land  contract,  see  Con- 
tracts, 6,  7. 

Equitable  mortgage  on,  see  Mortgage. 

Specific  performance  of  contract  for  sale 
of,  see  Specific  Performance,  2-6. 

REASONABLENESS. 

Of  ordinance  as  to  lights  at  railroad 
crossings,  see  Municipal  Corpora- 
tions, 12,  13. 


RECEIVERS— SALE. 
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KIECEIVERS. 

For  building  and  loan  association,  see 
Building  and  Loan  Associations. 

Liability  of  stockholders  for  misconduct 
of  receiver,  see  Corporations,  6. 

Right  of  stockholders  to  complain  of  ac- 
tion of  receiver  in  disposing  of 
funds  of  corporation,  see  Corpora- 
tions, 7. 

Effect  of  appointment  of,  on  insurance 
on  property,  see  Insurance,  6. 

JRECORDING  LAWS. 

See  Records  and  Recording  Laws. 

RECORDS  AND  RECORDING  LAWS. 

Record  on  appeal,  see  Appeal  and  Error, 
4-8. 

Necessity  of  entering  in  records  of  cor- 
poration agreement  to  purchase 
private  business  of  manager,  see 
Corporations,  2. 

Effect  of  existence  of  record  of  deed  to 
raise  presumption  of  existence  of 
duly  executed  and  delivered  origin- 
al, see  Evidence,  19. 

Admissibility  in  evidence  of  record  of 
"deed,  see  Evidence,  23. 

Copies  of  books  containing  abstracts 
of  title  to  property  in  the  county,  which  are 
required  to  be  made  by  the  recorder,  and  for 
copies  of  which  made  by  him  he  is  required 
to  charge  a  fee,  may  be  made  by  private  ab- 
stract companies  under  a  statute  providing 
that  all  abstract  and  other  books  kept  in  the 
recorder's  office  shall  be  exhibited  to  those 
who  wish  to  inspect  them,  and  all  persons 
shall  have  a  right  to  take  abstracts  thereof, 
although  the  result  will  be  to  give  such  com- 
panies the  advantage  of  labor  performed  by 
the  recorder  in  competing  with  him  for  busi- 
ness. Chicago  Title  &  T.  Co.  v.  Danforth, 
19:  386,  86  N.  E.  364,  236  111.  654. 

REFERENCE. 

Review  of  decisions  by  referee,  see  Ap- 
peal and  Error,  18. 

RELEASE. 

Of  one  of  several  joint  wrongdoers,  see 
Joint  Creditors  and  Debtors. 

RELIGIOUS   TEACHING. 

Right  of  tax  payers  to  recover  back  pub- 
lic money  appropriated  to  sectarian 
instruction,  see  Limitation  of  Ac- 
tions, 2. 

REMAINDERS. 

Contingent  remainders,  see  Life  Ten- 
ants; Wills,  5. 

REMOVAL  OF  CAUSES. 

Objecting  for  first  time  on  appeal  to 
jurisdiction  of  Federal  court,  see 
Appeal  and  Error,  16. 

RENTAL  VALUE. 

Evidence  to  show,  see  Evidence,  30. 
19L.R.A.(N.S.) 


RENUNCIATION. 

Of  devise,  see  Wills,  6. 

RESIDENCE. 

Of  voter,  see  Elections. 

RES  JUDICATA. 

See  Judgment,  3-5. 

RESTRAINT  OF  TRADE. 

Validity  of  contract  not  to  engage  in 
competing  business,  see  Contracts, 
12. 

RESUME. 

Giving  a  brief  and  comprehensive  view 
of  the  points  of  special  interest  and 
importance  in  the  volume,  1211. 

RETAINER. 

Right  of  attorney  retaining  fees,  see 
Attorneys,  3. 

RETAINING  JURISDICTION. 

See  Equity,  2-4. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error,  19-29. 

SALE. 

State  regulation  of  interstate  sales,  see 
Commerce,  6-9. 

Of  good  will,  see  Contracts,  1;  Good- 
will. 

Oral  contracts  for  sale  of  shares  of 
stock,  see  Contracts,  4. 

Right  to  show  parol  warranty  in  connec- 
tion with  contract  for  sale  of  per- 
sonalty, see  Evidence,  31. 

Tax  on  right  to  sell  by  sample  goods 
shipped  into  state,  see  License,  3. 

Right  of  conditional  vendor  to  use  force 
in  retaking  property,  see  Trespass, 
1. 

When  title  passes. 

Presumption  as  to  when  sale  by  agent 
in  one  state  for  merchant  in  an- 
other is  completed,  sec  Evidence,  21. 

1.  No  sale  is  consummated  under  a  con- 
tract for  the  sale  of  certain  bales  of  cotton 
at  a  specified  price  per  pound,  even  though 

•there  be  a  constructive  delivery  to  the 
buyer,  if  the  weights  of  the  cotton  be  un- 
known, and  such  weights,  by  which  the 
amount  of  the  purchase  price  is  to  be  de- 
termined, are,  by  the  contract,  to  be  ascer- 
tained by  a  subsequent  weighing  by  the  buyer 
when  actual  delivery  to  him  is  made,  and  the 
cotton  is  destroyed  by  fire  before  being  so 
delivered  and  weighed,  since  the  ascertain- 
ment of  a  valuable  consideration,  which  is 
essential  to  a  sale,  thereby  becomes  impos- 
sible. Deadwyler  v.  Karow,  19:  197,  62  S.  E. 
172,  —  Ga.  — .  (Annotated) 

Acceptance;  retention. 

2.  Acceptance  and  use  for  months  of 
electrical  apparatus  without  criticism  or 
complaint  will  preclude  reliance  on  a  defense 
of  breach  of  parol  warranty  of  results  from 
its  use  in  an  action  for  the  purchase  price. 
Electric   Storage   Battery  Co.  v.   Waterloo, 
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C.  F.  &  N.  R.  Co.  19:  1183,  116  N.  W.  144, 

138  Iowa,  369. 

Ki;cl>ts  and  remedies  of  parties. 

3.  A  merchant  who  directs  another  to 
have  shipped  to  him  corn  of  a  certain  kind 
and  grade  at  a  certain  price,  over  a  certain 
railroad,  the  weight  and  grade  of  the  corn 
to  be  evidenced  by  a  certain  official  certifi- 
cate, is  not  excused  from  payment  of  the 
purchase  price  therefor  by  the  fact  that  the 
corn  became  heated  while  in  transit.  Cham- 
plin  V.  Church  (N.  J.  Err.  &  App.)  19:  261, 
70  Atl.  138,  —  N.  J.  — .  (Annotated) 

SCHOOLS. 

Who  may  enjoin  discontinuance  of  cer- 
tain text  books  in  school,  see  In- 
junction, 6. 

Right  of  taxpayers  to  recover  back 
public  money  appropriated  to  sec- 
tarian instruction,  see  Limitation 
of  Actions,  2. 

A  school  district  having  power  to 
rent  a  building  for  school  purposes  will  not 
be  enjoined  from  maintainmg  a  school  in  a 
parochial  school  building,  where  a  building 
owned  by  it  is  wholly  inadequate  to  its 
needs.  Dorner  v.  School  Dist.  No.  5,  19:  171, 
118  N.  W.  363^  —  Wis.  — . 

SCIENTER. 

Necessity  of  alleging,  in  action  for  neg- 
ligence, see  Pleading,  7. 

SED17CTION. 

Right  to  consider  attempted  seduction 
in  aggravation  of  damages  for  tres- 
pass, see  Damages,  18. 

Husband's  right  of  action  against  one 
entering  upon  property  and  at- 
tempting to  seduce  wife,  see  Tres- 
pass, 2. 

SELF-DEFENSE. 

See  Homicide. 

SET-OFF  AND  COUNTERCLAIM. 

Effect  of  right  of  subscriber  to  rural 
telephone  to,  on  duty  to  prepay 
charges  according  to  rule,  see  Tele- 
phones, 1.  , 

SHERIFF. 

Conversion  by,  of  property  taken  from 
prisoner,  see  Trover,  2. 

SIDEWALKS. 

Liability  for  injuries  on,  see  Highways. 

SKATING  RINK. 

Exclusion  of  negroes  from,  see  Civil 
Rights. 

Power  of  municipality  to  declare  a  nui- 
sance, see  Municipal  Corporations, 
14. 

Power  of  municipality  to  require  clos- 
ing of,  at  6  P.  M.,  see  Municipal 
Corporations,  15. 

SLANDER. 

See  Libel  and  Slander. 
19L.R.A.(N.S.) 


SLEEPING  CAR  COMPANY. 

When  person  liecomes  passenger  00 
Pullman  car,  see  Carriers,  4. 

Negligence  of  conductor  of,  see  CarrierR, 
6. 

SMOKE. 

Injunction  against,  see  Nuisance,  3. 

SOOT. 

Injunction  against,  see  Nuisance,  3. 

SPECIAL  LEGISLATION. 

See  Statutes,  4. 

SPECIFIC  PERFORMANCE. 

Retaining  bill  on  refusal  of  specific  per- 
formance for  assessment  of  dam- 
ages, see  Equity.  2,  3. 

Sufficiency  of  complaint  in  suit  to  com- 
pel, see  Pleading,  13. 

1.  Equity  will  not  enforce  perfonnancf- 
of  a  contract  to  let  a  certain  amount  of 
floor  space  in  a  building  to  be  const  met  p-1 
which  would  require  supervision  of  tlw 
method  of  construction  to  produce  the  requi- 
site space.  Bromberg  v.  Eugenotto  Con- 
struction Co.  19:  X175,  48  So.  00,  —  Ala.  — . 
Contracts  9s  to  real  property. 

2.  Specific  performance  of  a  contract 
for  sale  of  property  may  be  refused  wherv  It 
was  obtained  by  a  person  of  superior  monta) 
ability  from  an  aged,  inexperienced,  and  i*: 
norant  woman,  who  was  persuaded  to  refrain 
from  consulting  an  adviser,  and  whoso  racial 
prejudices  were  appealed  to  for  present  e\f- 
cution  of  the  contract,  while  circiimstanro* 
which  might  enhance  the  value  of  the  pmp- 
erty  were  not  disclosed  to  her.  Banaghao 
v.  Malaney,  19:  871,  85  N.  E.  839,  200  ^la^-. 
46. 

3.  Specific  performance  of  a  contract  to 
convey  land  will  not  be  denied  because  the 
consideration  was  services  to  be  rendered  hy 
the  grantee,  if  they  have  been  fully  per- 
formed. Brown  v,  Rebastopol,  19:  178,  06 
Pac.  363,  153  Cal.  704. 

4.  The  right  of  a  town  to  specific  per 
formance  of  a  contract  to  convey  land  to  it 
in  consideration  of  its  opening  and  construct- 
ing a  road  through  other  property  of  the 
grantor  without  expense  to  him  is  not  af 
fected  by  the  fact  that  some  of  the  money 
for  the  construction  of  the  road  Was  gath- 
ered by  private  subscription,  and  did  not 
all  come  from  the  public  treasury.  Brown 
V.  Sebastopol,  19:  178,  96  Pac.  363,  153  Cal. 
704. 

6.  The  right  of  a  town  to  enforce  spe- 
cific performance  of  a  contract  to  convey 
property  to  it  in  consideration  of  its  open- 
ing a  street  is  not  affected  by  a  finding  that 
the  agreement  was  made  with  members  of 
the  board  of  township  trustees,  if  they  wcpp 
acting  for  the  town.  Brown  v.  Sebastopol 
19:  178,  96  Pac.  363,  153  Cal.  704. 

6.  An  incorporated  town  having  charter 
authority  to  purchase  real  e<*trtte  may  com- 
pel specific  performance  of  a  parol  agree 
ment  to  convey  to  it  real  estate  in  coo- 
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sideration  of  its  opening  a  road  tiirongli 
remaining  property  of  the  grantor,  after  it 
has  fully  performed  its  agreement  and  been 
let  into  possession,  and  the  former  owner 
has  disclaimed  further  interest  in  the  prop- 
erty and  been  relieved  from  taxation  on  it 
on  that  account.  Brown  v.  Sebastopol,  ig: 
X78,  06  Pac.  363,  153  Cal.  704. 

STATE. 

Right  of  state  to  maintain  bill  to  abate 
nuisance  in  city  street,  see  Nui- 
sance, 1.  * 

A  proceeding  to  disbar  an  attorney 
for  unfitness  to  practise  his  profession  be- 
cause he  has  collected  money  for  clients 
which  he  has  refused  upon  demand  to  pay 
over  may  be  instituted  by  the  common- 
wealth's attorney  in  the  name  of  the  com- 
monwealth, although  a  statute  permits  him 
to  be  disbarred  for  the  cause  specified  up- 
on applicition  of  the  person  whose  money 
is  withheld.  Com.  v.  Roe,  19:  413,  112  S.  W. 
683,  —  Ky.  — .  (Annotated) 

STATUTE  OF  FRAUDS. 

See  Contracts,  4-8. 

STATUTES. 

Validity  of  statute  requiring  license  for 
sale  by  sample  of  goods  made  in 
other  state,  see  Commerce,  7. 

Validity  of  statute  requiring  lights  at 
railroad  crossings,  see  Municipal 
Corporations,   12. 

Partial  Invalidity. 

Partial  invalidity  of  ordinance,  see 
Municipal  Corporations,  8,  9. 

1.  A  state  statute  applicable  to  every 
corporation  operating  a  line  of  railroad 
wholly  or  partly  within  the  state,  which 
limits  the  hours  during  which  its  telegraph 
operators  and  train  despatchers  may  be  al- 
lowed to  work,  and  which  restricts  the  em- 
ployment of  all  operators,  without  discrimi- 
nation as  to  the  character  of  their  services, 
cannot  be  upheld  as  applying  only  to  opera- 
tors engaged  exclusively  on  business  wholly 
within  the  state.  State  v.  Chicago,  M.  & 
St.  P.  R.  Co.  19:  326,  117  N.  W.  686,  —  Wis. 

2.  The  inclusion  of  money,  which  can- 
not be  exempted  from  taxation,  in  a  pro- 
vision of  a  statute  exempting  credits,  which 
may  properly  be  exempted,  does  not  invali- 
date the  entire  exemption.  State  ex  rel. 
Wolfe  V.  Parmenter,  19:  707,  96  Pac.  1047, 
60  Wash.  164. 

Title. 

3.  A  provision  of  a  statute  exempting 
certain  property  from  taxation  is  not  in- 
sufficiently covered  by  the  title,  which  states 
that  it  relates  to  revenue  and  taxation,  by 
-the  fact  that  it  further  states  that  it  is 
an  amendment  of  a  statute,  designated  by 
chapter  and  year  of  passage,  which  desig- 
nation is  clrarly  erroneous,  the  statute  re- 
ferred to  being  on  an  entirely  different  sub- 
ject. State  ex  rel.  Wolfe  v.  Parmenter,  19: 
707,  90  Pac.  1047,  50  Wash.  164. 
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Special  leg:islation. 

4.  A  statute  denying  an  appcnl  in  a 
proceeding  to  contest  a  local-option  elect  inn 
when  an  appeal  is  allowed  in  a  proceeding 
to  contest  other  elections  is  not  unconstitu- 
tional special  legislation.  Savior  v.  Duel, 
19:  377,  86  N.  E.  119,  236  111.* 429. 

(Annotated) 
Construction. 

Construction   of  statute   as   to  disbar- 
ment of  attorneys,  see  Attorneys,  1. 
Reading    common    law    exception    into 
Statute  as  to  liability  of  carriers, 
see  Carriers,  23. 
Construction  of  employer's  liability  act, 

see  Master  and  Servant,  16. 
Construction  of  statute  imposing  suc- 
cession tax,  see  Taxes,  11. 
6.  A  statute  giving  a  right  to  resort  to 
the  courts  m  case  of  discontinuance  of  the 
operation  of  a  railway  does  not  change  ex- 
isting rights,  but  applies  to  proceedings  be- 
gun after  its  passage,  which  relate  to  acts 
done  previously.     Stiles  v.  Citizens'  Electric 
Street  R.  Co.  19:  865,  85  N.  E.  419,  199  Mass. 
394. 

6.  A  statute  giving  a  right  to  resort  to 
the  courts  if  a  railway  discontinues  the  use 
of  any  track  applies  to  past  as  well  as  fu- 
ture discontinuances.  Stiles  v.  Citizens' 
Electric  Street  R.  Co.  19:  865,  85  N.  E.  419, 
199  Mass.  394. 

STOCK. 

Of  corporations,  see  Corporations. 

STOCKHOLDERS. 

Liability  Of,  see  Corporations,  6-19. 
As  carriers,  see  Carriers. 

STREET  RAILWAYS. 

Employee  riding  on  street  car  as  pas- 
senger, see  Carriers,  3. 

Amount  of  damages  for  injury  by,  to 
driver  of  fire  wagon,  see  Damages, 
6. 

Evidence  in  action  for  injury  to  driver 
of  fire  wagon  by  collision  with 
street  car,  see  Evidence,  41. 

Obstruction  of  highway  by  trolley  pole, 
see  Highways,  5,  6. 

Liability  of,  for  injury  to  servant,  see 
Master  and  Servant. 

Statute  giving  right  to  resort  to  courts 
in  case  of  discontinuance  of  opera- 
tion of,  see  Statutes,  5,  6. 

Obligation  to  operate. 

1.  A  street  railway  company  having 
only  the  right  or  license  to  operate  its  tracks 
in  a  public  street  until  revoked  or  termi- 
nated by  the  public  authorities  niay  cease 
to  use  the  permission  granted,  and  discontin- 
ue the  operation  of  the  whole  track  covered 
by  a  particular  location  under  which  it  was 
built,  at  its  pleasure,  in  the  absence  of  any 
agreement  to  the  contrary.  Stiles  v.  Citi- 
zens' Electric  Street  R.  Co.  19:  865,  85  N.  E. 
419,  199  Mass.  394.  (Annotated) 

2.  The  legislature  may  make  the  right 
of  a  street  railway  company  to  discontinue 
the  use  of  a  portion  of  its  tracks  subject  to 
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TOWNS. 

Right  to  specific  performance  of  con- 
tract for  sale  of  land  to,  see  Spe- 
cific Performance,  4-6. 

A  town  council  has  no  authority  to 
satisfy  a  judgment  obtained  by  the  town  up- 
on payment  of  the  costs  of  the  action,  since 
such  satisfaction  is  in  fact  a  gift  to  the 
judgment  debtor  which  the  council  has  no 
power  to  make.  Fams worth  v.  Wilbur,  xg: 
320,  95  Pac.  642,  49  Wash.  416.    (Annotated) 

TRADENAME. 

The  one  first  putting  a  flaring  front 
on  a  lamp  shell  of. his  design  is  not  entitled 
to  a  monopoly  on  the  words  **flare  front" 
in  connection  with  lamps,  in  the  absence  of 
anything  to  show  that  the  words  have  ac- 
quired a  secondary  meaning.  Rushmore  v. 
Manhattan  Screw  &  S.  Works,  19:  269,  163 
Fed.  939,  —  C.  C.  A.  — . 

TRANSFERS. 

Street  car  transfers,  see  Carriers,  18.  19. 

TREASURE-TROVE. 

1.  A  joint  finding  of  treasure -trove  may 
be  found  from  evidence  that,  while  several 
workmen  were  engaged  in  making  an  exca- 
vation, one  discovered  the  top  of  an  old 
can,  and  called  the  attention  of  the  others 
to  it,  whereupon  all  proceeded  to  get  it  out 
of  the  soil,  in  doing  which  it  was  broken 
and  its  contents  of  coin  disclosed,  and  that, 
in  securing  such  contents,  other  cans  con- 
taining coin  were  discovered  and  secured. 
Weeks   v.    Hackett,    19:  120X,    71    Atl.    858, 

—  Me.  — . 

2.  The  owner  of  the  soil  in  which  treas- 
ure-trove is  found  acquires  no  title  to  it 
by  virtue  of  his  ownership  of  the  land. 
Weeks   v.   Ilackett,    19:  1201,    71    Atl.    858, 

—  Me.  — . 

TREES. 

Regulating  or  prohibiting  cutting  of 
timber  on  private  land,  see  Con- 
stitutional Law,  1;  Eminent  Do- 
main, 2,  3. 

TRESPASS. 

Rights  of  landowner  as  against  tres- 
passing dog,  see  Animals.  3,  4. 

Ejection  of  trespasser  from  moving 
street  car,  see  Carriers,  16. 

Right  to  consider  attempted  seduction 
in  aggravation  of  damages  for  tres- 
pass, see  Damages,  18. 

Liability  for  death  of  trespasser  receiv- 
ing shock  from  uninsulated  wire, 
see  Electricity. 

Injuries  to  trespassing  children,  see 
Negligence,  1-10. 

1.  A  conditional  vendee  of  personalty, 
who,  in  the  contract,  agrees  that,  upon 
failure  to  make  the  requisite  payments,  the 
vendor  may  take  possession  of  the  proper- 
ty and  remove  the  same,  cannot  recover 
against  the  vendor  in  trespass  for  using  only 
the  necessary  force  in  retaking  the  proper- 
19L.R.A.(N.S.) 


ty,  re<juisite  to  overcome  resistance  wrong- 
fully interposed  by  him.  W.  T.  Walker 
Furniture  Co.  v.  Dyson,  19:  606,  32  App.  D. 
C.  90.  (Annotated. 

2.  One  occupying  property  as  a  residence 
may  maintain  an  action  for  damages  against 
one  who  wrongfully  enters  upon  the  prop- 
erty and  attempts  to  seduce  his  w^ife.  Brame 
V.  Clark,  19:  1033,  62  S.  E.  418.  14S  X.  C. 
364. 

TRIAL. 

Discretion  as  to  granting^  or  OTerrulin-: 
motion  to  require  election  betw«»-n 
counts,  see  Appeal  and   Error,   l.=i. 

Statements  by  counsel  in  argument  of 
facts  outside  record,  see  Appeal  and 
Error,  23. 

Reception  of  evidence. 

1.  It  is  not  error  to  exclude  the  opinion 
of  witnesses  as  to  the  dangerous  character 
of  an  obstruction  in  a  street,  where  it  can 
be  easily  described,  and  the  question  wbtuh- 
er  or  not  it  was  dangerous  easily  determina- 
ble by  the  jury.  McKim  v.  Philadelphia, 
19:  506,  66  Atl.  340,  217  Pa.  243. 

2.  Exclusion,  in  an  action  for  death  of 
a  freight  conductor  by  being  run  over  by 
train  while  walking  along  a  track  to  check 
his  train,  of  evidence  that  his  act  was  ac- 
cording to  custom  in  railroad  yards  general- 
ly, is  not  error  where  he  w^as  negligent  in 
becoming  so  absorbed  in  his  duties  as  to  fail 
to  observe  his  surroundings.  Nearv  v. 
Xorthern  P.  R.  Co.  19:  446,  97  Pac,  ^4.  37 
Mont.  461. 

Sufllciency  off  evidence  to  go  to  Jury. 

3.  If,  upon  plaintitrs  evidence  in  an  ac- 
tion to  hold  another  liable  for  a  i>ersonaI 
injury,  he  shows  negligence  on  his  part  as 
matter  of  law,  the  question  of  his  negligence 
should  not  be  submitted  to  the  jury.  Wag- 
ner V.  Atlantic  Coast  Line  R.  Co.  19:  1028, 
61  S.  E.  171,  147  X.  C.  315. 

Questions  off  law  and  ffact. 

Question  for  jury  as  to  contributory 
negligence  of  passenger,  see  Car- 
riers, 14. 

Negligence  of  employees  as  question  for 
jury,  see  Master  and  Servant,  23. 

Question  for  jury  as  to  contributory 
negligence  of  person  struck  by 
.  train,  see  Railroads,  6. 

4.  The  proper  disposition  of  a  ease  upon 
the  evidence,  in  case  of  a  substantial  con- 
flict therein,  must  be  determined  by  the  jury 
as  a  question  of  fact;  but  where  it  is  un- 
disputed or  is  so  clearly  preponderant  that 
it  reasonably  admits  of  but  one  conclusion, 
it  becomes  a  question  of  law  to  be  deter- 
mined by  the  court.  Bell  v.  Carter,  19:  833, 
164  Fed.  417,  —  C.  C.  A.  — . 

5.  The  question  of  reasonable  and  prob- 
able cause,  under  a  statute  forbidding  suits 
against  a  board  of  health,  its  officers  or 
agents  for  their  acts  in  abating  a  cause  of 
disease,  unless  upon  proof  that  the  board 
acted  without  reasonable  and  probable  cause 
to  believe  that  the  alleged  cause  of  disease 
was  in  fact  prejudicial  and  hasardous  to  the 
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public  health,  is  for  the  court.  Valentine  v. 
fengelwood  (N.  J.  Err.  &  App.)  19:  a62,  71 
^tl.  344,  —  N.  J.  — . 

6.  Whether  or  not  a  city  employee  sent 
by  an  officer  of  one  department  of  the  gov- 
ernment to  take  measurements  of  a  bridge, 
and  the  persons  tending  the  bridge,  who  are 
in  another  department  of  the  government, 
and  under  the  control  of  other  officers,  and 
whose  duties  do  not  bring  them  into  habitual 
association  with  the  former,  are  fellow  serv- 
ants, is  a  question  for  the  jury.  Gathman 
V.  Chicago,  19:  1178,  86  N.  E.  152,  236  111. 
9. 

7.  That  a  person  chose  to  board  a  street 
car  after  it  was  in  motion,  and  .was  there- 
for on  the  running  board  looking  for  a 
scat  when  the  car  reached  an  obstruction 
near  the  track,  which  was  in  plain  view, 
when  he  might  have  boarded  the  car  before 
it  started  and  gained  a -seat  inside  the  car, 
or  might  have  stopped  the  car  and-  gained 
one,  was  not  negligence  as  matter  of  law, 
80  as  to  preclude  his  holding  the  person  re- 
sponsible for  the  obstruction  liable  fot  the 
injury  resulting  from  collision  therewith; 
but  the,  question  of  his  negligence  was  for 
the  jury.  United  States 'Exp.  Co.  v.  Kraft, 
19:  296,  161  Fed.  300,  88  C.  C.  A.  346. 

8.  Whether  or  not  a  master,  in  attempt- 
ing to  remove  a  tongue  of  earth  from  be- 
tween two  ditches,  renders  the  place  where 
the  servant  is  to  work  unsafe  by  attempt- 
ing to  throw  down  too  lon^  a  section  at  one 
time  without  precautions  to  prevent  acci- 
dent in  case  of  mistake  of  judgment,  is  for 
the  jury,  where  there  is  a  fair  inference 
from  the  evidence  that  such  is  the  fact.  Hil- 
gar  V.  Walla  Walla,  19:  367,  97  Pac.  498,  50 
Wash.  470. 

9.  Whether  or  not  the  negligence  of  a 
railroad  conductor,  who,  in  his  work,  neg- 
ligently' placed  himself  in  the  way  of  an 
expected  passenger  train,  will  preclude  his 
holding  the  railroad  company  liable  for  in- 
juries received  from  the  train,  is  for  the 
jury,  where  the  evidence  tends  to  show  that 
the  train  was  running  at  an  extraordinary 
and  illegal  rate  of  speed,  not  under  full 
control  as  required  by  the  company's  rule, 
and  might  have  been  stopped  before  strik- 
ing him  after  the  engineer  discovered  that 
he  was  so  absorbed  in  his  work  that  he 
was  not  conscious  of  his  peril;  since  these 
facts,  if  found  to  exist,  would  justify  an 
inference  of  reckless  and  wanton  negligence, 
justifying  a  recovery  notwithstanding  the 
negligence  of  the  plaintiff.  Neary  v.  North- 
ern P.  R.  Co.  19:  446,  97  Pac.  944,  37  Mont. 
401. 

10.  Whether  the  dangers  of  a  place  in 
which  a  servant  is  directed  to  work  were  so 
plain  and  obvious  that  persons  would  not 
differ  concerning  it,  so  that  the  servant  as- 
sumes the  risk  of  working  there  over  the 
positive  assurance  of  the  master  that  it  is 
safe,  is  a  question  for  the  jury.  Hilgar  v. 
Walla  Walla,  19:  367,  97  Pac.  498,  60  Wash. 
470. 

11.  Ihe  truth  or  falsity  of  warranties  by 
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an  applicant  for  insurance  may  be  deter- 
mined by  the  court  when  the  beneficiary  has 
confessed  upon  the  witness  stand  that  they 
were  not  true.  Beard  v.  Royal  Neighbors  of 
America,  19:  798,  99  Pac.  83,  —  Or.  — . 

12.  Whether  or  not  a  statement  of  age  by 
an  applicant  for  accident  insurance  is  ma- 
terial is  not  a  question  of  law  where  it  was 
not  made  in  response  to  a  direct  inquiry  by 
the  insurer,  or  its  materiality  had  not  been 
settled  by  agreement  of  the  parties.  Spence 
V.  Central  Acci.  Ins.  Co.  19:  88,  86  N.  E. 
104,  236  111.  444. 

Direction  off  Terdlct. 

Correctness  of  directed  verdict  in  negli- 
gence case,  see  Appeal  and  Error, 
28. 

13.  In  an  action  against  a  carrier  for 
loss  of  fiax  caused  by  the  bursting  open  of 
one  of  the  inside  doors  furnished  by  the  car- 
rier and  placed  inside  the  car  by  the  shipper, 
to  retain  the  flax,  the  mere  fact  that  the 
door  came  open  while  the  car  was  in  transit, 
without  anything  else  to  show  the  cause  of 
its  opening,  does  not  contradict  the  positive 
testimony  of  those  who  prepared  and  loaded 
the  car,  that  the  door  was  properly  fastened, 
so  as  to  create  a  conflict  in  the  evidence 
sufficient  to  render  the  direction  of  a  ver- 
dict for  the  consignor  erroneous,  since,  with- 
out other  evidence,  and  finding  of  the  jury 
as  to  what  caused  tne  opening  of  the  door 
could  only  be  arrived  at  by  inference  and 
would  have  been  mere  guesswork.  Duncan 
V.  Great  Northern  R.  Co.  19:  952,  118  N.  W. 
826,  —  N.  D.  —. 

14.  Motions  for  a  directed  verdict  by 
both  parties  to  an  action,  without  requesting 
the  submission  of  any  facts  to  the  jury  upon 
the  denial  of  the  motion,  waives  any  right 
which  either  party  may  have  otherwise  had 
to  an  undirected  verdict,  and  estops  them 
from  assigning  error  for  not  submitting  the 
facts  to  the  jury.  Duncan  v.  Great  Northern 
R.  Co.  19:  952,  118  N.  W.  826,  —  N.  D.  — . 
Instrnctions. 

Exception  to  charge  to  jury,  sec  Appeal 

and  Error,  9. 
Reversible    error    in    instructions,    see 

Appeal   and   Error,  22. 
Curing  error  in  instructions,  see  Appeal 

and  Error,  17. 

15.  An  instruction  by  the  court  to  the 
jury,  in  an  action  to  recover  damages  for 
personal  injuries  which  involves  a  direction 
to  find  the  issue  that  plaintiff  was  injured 
by  defendant's  negligence,  for  plaintiff  up- 
on the  finding  of  certain  facts,  should  re- 
quire a  finding  on  the  matters  of  negligence 
with  which  defendant  is  charged.  Wagner 
V.  Atlantic  Coast  Line  R.  Co.  19:  loaS,  61 
S.  E.  171,  147  N.  C.  315. 

16.  A  charge  in  an  action  against  a  man 
for  personal  injuries  resulting  from  the  neg- 
ligence of  his  minor  child  while  driving  the 
father's  automobile,  which  bases  the  exist- 
ence of  the  relation  of  master  and  servant 
between  the  father  and  child  upon  the  pur- 
pose which  the  parent  had  in  mind  in  ac- 
quiring the  automobile,  and  its  permissive 
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State  ex  rel.  Ellis   v.  Tampa  Waterworks 
€o.  19:  183,  47  So.  358,  —  Fla.  — . 

(Annotated) 

3.  The  power  to  provide  waterworks, 
conferred  upon  a  city  by  its  charter  and  the 
general  laws,  does  not  authorize  the  city  to 
grant  an  exclusive  privilege  to  use  the 
streets  of  the  city  for  the  purpose  of  fur- 
nishing water  to  the  city  and  its  inhabi- 
tants. State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  19:  183,  47  So.  358,  —  Fla.  — . 

4.  Provisions  in  a  city  ordinance  relating 
to  the  capacity  of  a  waterworks  p)ant,  and 
authorizing  use  of  the  streets,  should  be 
construed  as  subject  to  an  increase  of  capaci- 
ty .  when  future  necessities  may  require, 
where  the  expressed  design  is  to  furnish  an 
adequate  supply  of  good  water  for  all  pur- 
poses. State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  19:  183,  47  So.  358,  —  Fla.  — . 

6.  Provisions  as  to  rates  in  a  municipal 
contract  for  a  public  water  supply  are  to  be 
constructed  as  subject*  to  the  constitutional 
power  of  the  legislature  to  regulate  rate's. 
State  ex  rel.  Ellis  v.  Tampa  Waterworks 
Co.  19:  183,  47  So.  368,  —  Fla.  — . 

WELL. 

Injury  to  child  by  falling  into  well  of 
hot  water,  see  Negligence,  4,  6. 

"WIDOW'S  ALLOWANCE. 

See    Equitable    Conversion. 

WILLS. 

Right  of  residuary  legatee  paying  il- 
'  legal  succession  tax  to  compel  con- 
tribution from  other  legatees,  see 
Contribution. 

Cutting  off  of  contingent  remainders  by 
merger  of  life  estate  in  fee,  see 
Life  Tenants. 

Contest. 

1.  After  issues  have  been  framed  cover- 
ing all  the  grounds  relied  on  in  a  caveat  to 
a  will,  and  sent  to  a  court  of  law  for  trial, 
the  caveator  should  not  be  permitted  to  dis- 
miss them  for  the  purpose  of  filing  a  new 
caveat,  without  the  consent  of  the  caveatee. 
Bennett  v.  Bennett,  19:  121,  66  Atl.  706,  106 
Md.  122.  (Annotated) 
•Construction  generally. 

Refusal  of  equity  to  entertain  bill   to 

construe,  where  no  trust  is  involved, 

see  Equity,  1. 
Evidence  that  testator  intended  legacies 

to   be   a   charge    upon    realty,   see 

Evidence,  36. 

2.  A  devise  to  the  children  of  the  life 
tenant  will  not  be  implied  from  a  gift  to 
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one  for  life,  "but,  should  he  die  without 
children,  then"  to  others.  Bond  v.  Moore, 
19:  540,  86  N.  E.  3^6,  236  111.  576. 

3.  A  half-brother  takes  no  interest  in 
testator's  real  estate  under  a  will  directing 
the  estate  to  be  divided  among  testator's 
heirs  according  to  the  intestate  laws,  where 
such  laws  permit  persons  of  half  blood  to 
share  in  personalty  but  not  in  realty,  al- 
though the  will  refers  to  him  as  "my  broth- 
er," and  a  codicil  gives  him  certain  stoclc 
in  addition  to  what  has  been  given  him  as 
heir  or  distributee  under  the  will.  Re  Line, 
19:  293»  70  Atl.  791,  221  Pa.  374. 

4.  The  word  ** heirs"  in  a  will  may  be 
held  to  refer  to  those  who  should  participate 
in  personalty  as  well  as  in  reaJty,  where 
the  intention  was  to  dispose  of  the  whole 
property;  and  an  interpretation  which  wonld 
exclude  them  from  sharing  in  personalty 
would  result  in  intestacy  as  to  the  major 
part  of  the  estate.  Re  Line,  19:  293,  70  Atl. 
791,  221  Pa.  374. 

5.  Under  a  devise  to  testator's  only 
child  for  life,  and,  should  he  die  without 
children,  to  testator's  next  of  kin,  the  re- 
mainder being  contingent  during  the  lifetime 
of  the  life  tenant,  the  reversion  in  fee  de- 
scends to  such  child  as  heir.  Bond  v. 
Moore,  19:  540,  86  N.  E.  386,  236  IlL  576. 
Renunciation. 

6.  A  written  renunciation  of  a  devise  of 
an  interest  in  real  estate,  made  the  day  the 
will  is  admitted  to  probate,  defeats  a  levy 
upon  the  property  under  execution  against 
the  devisee.  Bradford  v.  Calhoun,  19:  595, 
109  S.  W.  502,  —  Tenn.  —.  (Annotated) 

WITNESSES. 

Refusal  to  enforce  formal  rules  for 
questioning  as  ground  for  new  trial, 
see  New  Trial,  1. 

That  one  makes  the  adverse  party 
his  witness,  does  not  prevent  his  proving  ad- 
missions which  had  been  made  by  him  in 
conflict  with  his  testimony.  Koester  v. 
Rochester  Candy  Works,  19:  783,  87  N.  E. 
77,  —  N.  Y.  — . 

WRIT  AND  PROCESS. 

Sufficiency  of  service  to  support  judg- 
ment, see  Judgments,  1. 

Jurisdiction  of  a  married  woman 
may  be  secured  in  an  action  to  quiet  'title 
to  real  estate  bv  publication  of  a  summons 
against  her  in  her  maiden  name,  in  which 
she  took  and  held  the  title  to  the  property. 
Emery  v.  Kipp,  19:  983,  97  Pac.  17,  —  Cal 
— .  (Annotated) 


c. 
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